2/ 25/ 93

VEMORANDUM

SUBJECT: Devel opi ng Approvabl e State Enabling Legislation
Required to Inplement Title V

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

TO. Air Division Director, Regions |-X

Title V of the ean Air Act Amendnents of 1990 requires
that by Novenber 15, 1993, each State submt to the Environnental
Protecti on Agency (EPA) for approval an operating permts program
that nmeets the requirenents of title V and EPA s inpl enenting
regul ations (40 CFR part 70). Although virtually all States have
initiated revisions to their legislative authority to inplenment
title V, it appears that a mapjority of States will need to seek
at | east sone additional authority in their 1993 | egislative
sessions. The purpose of this nmenorandumand its attachnments is
to assist the Regions in identifying |legislative authority issues
by focussing on selected i ssues which have presented the nost
difficult and nost frequent problens to the States in devel opi ng
State legislation. The first attachnent to this nmenorandum
hi ghli ghts these deficiencies. The second attachnent, which is
based on a checklist devel oped by an acconplished |ocal air
agency director, David Jordan of the Indianapolis Air Pollution
Control Agency, provides an overview of the range of activities
which a permtting authority nmust performin order to inplenent
title V. Permtting authorities may find it useful to review
this list to determ ne whether their existing authority enabl es
themto performthe listed functions.

Thi s nmenorandum and its attachnments suppl ement the gui dance
to States issued by fornmer Assistant Adm ni strator Rosenberg on
May 21, 1991 which provided an initial "checklist" of the
authorities necessary to inplenent title V. Wile the initial
gui dance was devel oped in conjunction with the May 10, 1991
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proposed rule (which was substantially revised prior to
promul gation), the guidance issued today is based on the final
regul ation.

Recogni zing that it is not necessary for a State's enabling
legislation to list in detail the authorities required to
inplenment title V, EPA has encouraged States to devel op
| egi sl ati on which grants general authority and to address
i npl enmentation issues in a nore detailed manner through State
rul emaki ng. Al though a "checklist" is valuable in analyzing the
| egi slative authority of a State, it is sonetinmes nore useful to
first consider whether the existing (including newy enacted)
| egislation in general conveys sufficient authority to inplenent
the requirenents of title V. |If so, no further |egislation my
be needed, although it is also necessary to review other parts of
the air programlegislation and other State laws (e.g., State
adm ni strative procedure act, public records laws) to confirm
that there are no i nappropriate restrictions on the authority
granted to the air program This approach provides States
flexibility in adapting their current prograns to the
requi renents of part 70 in a way that is responsive to particular
State needs and policy choices, avoids unnecessarily consum ng
| egislative resources to debate detail ed proposals, and avoids
the need to revise State legislation if certain details of EPA's
rules are overturned in litigation.

States which anticipate difficulty in conplying with the
Novenber 15, 1993 deadline for program submttals should contact
the appropriate Regional Ofice. Continued State-EPA teamwrk
will be critical in the tinely devel opnment of State operating
permts prograns. This is especially inportant not only because
of the fundanental role that title V plays in inplenenting air
qual ity prograns, but al so because sanctions are nandated by the
Clean Air Act for failure to devel op these prograns. These
sanctions can involve both the | oss of Federal highway funding
for the entire State and a m ni numtwo-to-one offset ratio for
em ssions fromnewy constructed or nodified sources in certain
nonat t ai nnent ar eas.

For further information, call Kirt Cox at (919) 541-5399 or
Candace Carraway at (919) 541-3189.

Att achment s

cc: Ar Branch Chief, Regions I-X
Regi onal Counsel, Regions I-X



Attachment 1

CHECKLIST FOR DEVELOPING APPROVABLE
STATE ENABLING LEGISLATION

This checklist identifies the nost frequently encountered
and troubl esone deficiencies in State | egislative authority to
inplenent title V of the Cean Air Act (Act). A nore extensive
list of authorities is provided in the attachnent entitled
"Checklist for Authority to Inplenent Part 70."

This checklist is organized into five major headi ngs:
program coverage; permt terns and conditions; procedures for
permt issuance, renewal, reopenings, and revisions; fees; and
enforcenent. The discussion of each issue within these headi ngs
begins with a statenent of the authority which is required by
title V and/or the part 70 regulations. Sections of the Act are
referenced by the word "section"” followed by a three-digit
nunber, e.g., section 112. Sections of the regulations are
preceded by a section synbol, e.g., 8 70.1

For each issue, deficiencies or problemareas are
identified. The deficiencies/problemareas are divided into 1)
probl ens which woul d cause a State program submttal to be
di sapproved, and 2) problens which do not have to be resol ved
prior to initial programsubmttal but which would |lead to the
wi t hdrawal of program approval if not resolved. Because sone of
t he downstream problem areas w Il becone inportant soon after
State prograns are approved, States are encouraged to resolve
t hese problens prior to program submttal

PROGRAM COVERAGE

A Maj or _Sour ces

Approvabl e permts progranms nust have authority to cover
maj or sources, defined to include:

1. Mgjor stationary sources of hazardous air pollutants, as
defined in section 112(a) of the Act. These are sources wth the
potential to emt 10 tons per year (tpy) of any hazardous air
pol lutant or 25 tpy of any conbi nati on of hazardous air
pollutants or a |lesser quantity of a given pollutant as specified
in future Environnmental Protection Agency (EPA) rul emaking. For
radi onuclides, EPA will promulgate a separate rule which
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specifies different criteria for defining "major source.” [Note

that these requirenents will necessitate statutory revisions

i mredi ately after the pronul gation of a | esser quantity cutoff if

the State does not have sufficiently broad enabling | egislation.]
2. Major stationary sources as defined in section 302,

whi ch are sources with the potential to emt 100 tpy of any air

pol | ut ant .

3. Sources in nonattai nment areas which are nmajor
stationary sources as defined in title |, part D

[ See section 502(a); 8§ 70.2, 8§ 70.3(a).]

Pr obl em Areas for Program Approval

° Statutory limtation on the pollutants which can be
regul ated (such as a specific list of pollutants) that
is narrower than pollutants which nust be covered under
part 70.

° State inplenentation plan (SIP) and/or new source
review (NSR) definitions of "major source" that have
not been updated to reflect the new, varied threshol ds
for major sources and are incorporated by reference
into the operating permts program

° Exenption frompermtting requirenents of specific
types or sizes of machinery/em ssion units which either
come within the definition of major source or are
conponents of maj or sources.

° Exenpti on of source categories subject to or soon
likely to become subject to, permtting requirenments
(e.g., a few States have exenptions for agricultura
sources and for sources constructed before a certain
date).

B. Noncompl vi ng Sour ces

Approvabl e permts prograns nust have authority to issue
permts to sources not in conpliance with applicable
requi renents, and permts mnust include conpliance schedul es which
wi Il bring sources into conpliance [see section 502(b)(5)(A),
section 504(a); 8§ 70.6(c)(3)].

Probl em Area for Prodgram Approva
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o Prohi bitions on permtting sources which are not in
conpliance with applicable requirenents.

C. O her Sources

Approvabl e permts progranms nust have authority to cover the
foll ow ng types of sources regardless of size:

1. Acid rain: affected sources under the acid deposition
provisions of title IV. [These sources nay not be exenpted from
permtting even if nonmgjor. ]

2. Sources within categories designated by EPA subsequent
to notice and comment rul emaking. [This requirenent provides
anot her reason to enact broadly worded enabling |egislation.]

I n addition, approvable permts progranms nust have the
authority to cover the follow ng types of nonmajor sources unless
exenpted frompermtting requirenents by EPA rul emaking:

3. National Em ssion Standards for Hazardous Air Pollutants
(NESHAP) : sources subject to a hazardous air pollutant standard
or other requirenent under section 112 [except a source woul d not
be required to obtain a permt solely on the basis of being
subj ect to section 112(r)].

4. New Source Performance Standards (NSPS): sources
subject to a NSPS or other requirenent under section 111

Sources subject to preconstruction review pursuant to the
PSD program under title I, part C, or the nonattai nnment area NSR
programunder title I, part D are generally major sources which
must obtain part 70 permts. Sonme States may elect to bring
nonmaj or sources into their federally-approved PSD/ NSR prograns.
The EPA will issue guidance on whether such sources nust be
i ssued part 70 permts.

[ See section 502(a); § 70.3(a).]

Probl em Areas Which May Result in Wthdrawal of
Pr ogram Appr ova

° Exenption of specific types or sizes of
machi nery/ em ssion units which applies to nonmaj or
sources whi ch becone subject to permtting requirenents
subsequent to program approval .

° Exenpti on of source categories which applies to
nonmaj or sources whi ch becone subject to permtting
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requi renents subsequent to program approval (e.g., a
few States have exenptions for agricultural sources).

° Lack of authority to issue permts to nonmgj or sources.

° Exenption of all nonmajor source categories on a
per manent basi s.

1. PERM T TERVS AND CONDI TI ONS

A | ncorporating Al Applicable Requirenents

Permts must incorporate terns and conditions to assure
conpliance with all applicable requirenents under the Act,
including the SIP, title VI, sections 111 and 112, the sul fur
di oxi de all owance systemand NQ |limts under the acid rain
program emssion [imts applicable to the source, nonitoring,
recordkeepi ng and reporting requirenents, and any ot her
federal |l y-recogni zed requirenents applicable to the source
[ see section 504(a); 8§ 70.2, 8 70.6(a)].

Pr obl em Areas for Program Approval

o Lack of authority to incorporate into permts the
requi renents of a federally-pronul gated inplenentation
pl an.

o Lack of authority to pronptly inplenment new Federal

requirenents.

o Lack of authority to incorporate future effective
requirenents into permts.

B. Conpl i ance Provi si ons

Approvabl e prograns must require that all part 70 permts
contain inspection, entry, conpliance certification, testing,
nmonitoring, reporting, and recordkeepi ng requirenents sufficient
to assure conpliance with the ternms and conditions of the permt
[ see section 504(c); 8§ 70.6(c)]. \Were the applicable
requi renment does not require periodic testing or instrunental or
noni nstrunmental nonitoring, the permt nust require periodic
monitoring sufficient to yield reliable data representative of
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the source's conpliance with the permt [see §8 70.6(a)(3)(i)].
Approvabl e prograns nust have the authority to require enhanced
nmoni tori ng and subm ssions of conpliance certifications,

i ncludi ng the conpletion of annual conpliance certifications and
specification of the conpliance nethod to be used as the basis
for the certification [see section 114(a)].

Pr obl em Areas for Program Approval

° Lack of authority to issue permts granting the
permtting authority access to, and authority to
i nspect, regulated activities and required records.

o Lack of authority to incorporate into permts
nmoni tori ng, recordkeeping and reporting requirenents as
requi red by part 70, such as requirenents for annual
conpliance certifications, retention of
nmonitoring/testing records for 5-year period, or
sem annual progress reports consistent wth the
source's schedul e of conpliance.

° Lack of authority to inpose (through permtting)
conpliance requirenments which require periodic
nmoni toring or testing.

° Lack of authority to inpose (through permtting)
conpl i ance requi rements whi ch incorporate averagi ng
times (where required).

o Prohi bition of the use of periodic nonitoring or
testing data in conpliance certifications and for
enf orcement pur poses.

° Prohi bition of the use of enhanced nonitoring data for
conpl i ance purposes for direct enforcenent.

C. Permt Terns Wiich Last No More Than 5 Years

States must have authority to issue permts for a fixed
term not to exceed 5 years (except that nunicipal waste
conbustors may be issued permts for a period not to exceed 12
years) [see section 502(b)(5)(B), section 129(e); 8 70.6(a)(2)].

Probl em Area for Prodgram Approva

° Requi renents that permts have terns in excess of 5
years.
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I'11. PROCEDURES FOR PERM TS | SSUANCE, RENEWAL, REOPEN NGS
AND REVI SI ONS

Public Participation

Approvabl e prograns mnust provi de adequate procedures for

public participation for initial permt issuance, significant
nodi fications, and renewal s including offering an opportunity

public comment and a hearing on draft permts [see

section 502(b)(6): § 70.7(a)(1)(ii), § 70.7(h)].

Pr obl em Areas for Program Approval

° Lack of authority for public notice concerning initial
permt issuance, significant nodifications, and
renewal s.

° Restrictions on the persons who are allowed to submt

comments on draft permts.

o Restrictions on the types of permts for which public
comment or the opportunity to request a hearing is
provided (e.g., allowng cooments solely during permt
proceedi ngs which i nvol ve new construction or toxics
sour ces).

o Restrictions on the public availability of permt
applications, conpliance plans, permts, and nonitoring
or conpliance reports [except for information entitled
to confidential treatnment under section 114(c) of the
Act].

Probl em Area Which May Result in Wthdrawal of
Pr ogram Appr ova

° No provisions for public participation in permt
proceedi ngs whi ch invol ve nonmaj or sources (which may
becone subject to permtting requirenents subsequent to
program approval).

Default |ssuance

Approvabl e prograns nust not allow permts to be issued by

default when the programfails to take action on the application
within applicable tine limts [see § 70.8(e)].

Probl em Area for Prodgram Approva
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° Legi slation which provides that a permt shall be
i ssued automatically if the permtting authority does
not take tinely action on an application. [Such
provi sions may be found within the State adm nistrative
procedure act as well as within statutes governing the
air program ]

C. Lapsing Pernits

Approvabl e permts progranms nust have authority to enforce
ternms and conditions of a permt which has expired so as to
assure conpliance with all applicable requirenents (provided
there has been a tinely and conplete application for renewal)

[ see section 502(b)(5)(A); 8§ 70.4(b)(10)].

Probl em Area for Prodgram Approva

° Provi sions which render the conditions of a permt not
applicable to the source after the expiration of the
permt term

D. Reopeni ng of Pernits

Approvabl e permts prograns nust have authority to revise
all permts for major sources with remaining terns of 3 or nore
years to incorporate applicable requirenents under the Act which
are promul gated after issuance of the permt. Revision nust be
made within 18 nonths after pronul gation, but revision is not
required if the effective date of the requirenent is after the
expiration of the permt term The State nust be able to reopen
permts when additional acid rain requirenents becone applicable.
Approvabl e prograns must al so provide that the permtting
authority may revoke and reissue permts for cause (such as for
material errors in the permt) [see section 502(b)(9) and section
502(b)(5)(D); 8 70.7(f), & 70.4(b)(3)(vi)].

Probl em Area for Prodgram Approva

o Lack of authority to reopen permts prior to renewal.

E. Judi ci al Revi ew

States nust provide an opportunity for judicial review of
final permt actions in State court to the source, anyone who
participated in the public conmment process, and any other person
who coul d obtain judicial review under applicable State | aw [ see
section 502(b)(6); 8 70.4(b)(3)(x)]. The EPA expects that
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reasonabl e standing restrictions may apply in actions to review
permt actions in State courts, if the standing requirenents are
no nore restrictive than those applicable under Article Il of
the U S. Constitution.

The opportunity for judicial reviewin State court nust be
t he exclusive nmeans for challenging a State final permt action,
and these chal l enges nust be filed wwth the court within 90 days
(or such shorter tinme as the permtting authority may require)
after the final action or within 90 days (or such shorter period
designated by the State) after new grounds for challenge arise
[see § 70.4(b)(3)(xii)].

Pr obl em Areas for Program Approval

° Legi slation that provides a cause of action to a cl ass
of persons that does not include all those persons who
meet Article Ill1's threshold standing requirenents
(e.g., Ilimting standing to those persons who actually
appeared and testified at a public hearing held on a
permt).

° Limtations on parties entitled to submt comments

during the public coment period.

o Failure to provide for judicial reviewto the applicant
or the public when there is a failure to take tinely
action on an application (which nust be considered a
final permt action subject to judicial review.

o Failure to provide that the sole neans for chall enging
a State final permt action shall be an action filed in
State court within 90 days of the final permt action
or when new grounds for challenge arise (or a shorter
tinme as designated by the State).

Probl em Area Wiich May Result in Wthdrawal of
Pr ogram Appr ova

o Failure to provide that EPA may intervene in al
adm ni strative appeals involving Phase Il acid rain
permts.

F. EPA Vet o
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Permts may not be issued over tinely EPA objection
[ see section 502(b)(5)(F); 8 70.4(b)(3)(ix)].

Probl em Area for Prodgram Approva

° Lack of authority to deny issuance of permts based on
EPA obj ecti on.

G Onerational Flexibility

States nmust have authority to issue permts which allow
changes within a permtted facility without requiring a permt
revision if the changes are not nodifications under any provision
of title I, and the changes do not exceed the em ssions allowabl e
under the permt, provided the source provides at |east 7 days
notice to the State (unless the State sets a lesser tinme for
enmergenci es) [see section 502(b)(10); 8§ 70.4(b)(12)].

Pr obl em Areas for Program Approval

° Lack of authority to allow "section 502(b)(10) changes”
as defined in 8§ 70.2 which contravene permt terns
(wi thout requiring nodification) provided the changes
are not nodifications under title |I and changes do not
exceed the em ssions allowable under the permt as
required by 8§ 70.4(b)(12)(i).

° Lack of authority to provide for enforceable em ssions
tradi ng under an em ssions cap in the permt as
required by 8§ 70.4(b)(12)(iii).

V. FEES

A Pr ogr am Support Requi r emrent

Approvabl e permts progranms nmust collect revenue frompermt
fees sufficient to cover all direct and indirect costs required
to devel op, adm nister, and enforce the permts program
[ see section 502(b)(3)(A); 8 70.9(b)(1)]. A State program which
coll ects an anobunt equal to or greater than the $25 per tpy
statutory presunptive m nimum program costs (adjusted to reflect
Consuner Price Index increases) will be approvabl e unless serious
guestions are raised as to the adequacy of the fee revenues to
cover program costs [see section 502(b)(3)(B); 8§ 70.9(b)(2)].



10

Pr obl em Areas for Program Approval

o Lack of authority to collect permt fees.

o Legislative cap limting permt fees to a | evel which
is inadequate to fund the permts program

° Legi slative requirenment to defray permts program costs
with revenue froma source other than permt fees
i nposed on part 70 sources (e.g., license tag fees,

| egi sl ative appropriations).

Probl em Areas Which May Result in Wthdrawal of
Pr ogram Appr ova

° Legislative cap on permt fees which may require
further legislative action to adjust the fee anmount to
refl ect changes in program costs.

° Legislative ceilings on staffing | evels or budgets.

B. Use of Fee Revenues

Fees required to be collected in order to support direct and
indirect permts programcosts nust be spent solely on permts
program [ see section 502(b)(3)(OC(iii); 8 70.9(a)].

Probl em Area for Prodgram Approva

° Failure to assure that the air agency will get the
benefit of permt fees to support the direct and
indirect costs of the permts program

V.  ENFORCEMENT

A. G vil Enforcenent

States nust have civil authority to enforce any applicable
requi renent, permt ternms and conditions, permt fees, any duty
to allow or carry out inspection or nonitoring activities, any
regul ation or order issued by the State, and the requirenment to
obtain a permt, including authority to recover civil penalties
in a maxi nrum anount of not |ess than $10, 000 per day per
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violation [see section 502(b)(5)(E); 8§ 70.11(a)(3)(i)]. States
must have injunctive authority to restrain activity in violation
of a permt and activity which presents an i nm nent and
substantial endangernment to the public health or welfare or the
environment [see 8§ 70.11(a)(1) and (2)].

Pr obl em Areas for Program Approval

° Maxi mum penal ties under State | aw are inadequate.

° No provision for inposing penalties on a per-day per-
vi ol ation basis when violation is continuing.

° State law includes nental state as an el enent of proof
for civil violations.

o Lack of injunctive authority to restrain activity in
violation of a permt.

° Lack of authority to restrain or enjoin imediately, by
order or by suit in court, activity that presents an
i mm nent and substantial endangernent to the public
health or welfare or the environnent.

o Limts on fines for nonitoring or reporting violations
bel ow t he $10, 000 m ni num

B. Crimnal Sanctions

States nmust have authority to inpose crimnal fines against
persons who know ngly violate any applicable requirenent, any
permt condition or any fee or filing requirenent, or who
knowi ngly make fal se material statements, representations or
certifications in any formin any notice or report required by a
permt, or who knowi ngly render inaccurate any nonitoring device
or nethod required to be maintained by the permtting authority.
The maxi num fine nust be no | ess than $10, 000 per day per
violation [see section 502(b)(5)(E); & 70.11(a)(3)(ii) and
(iii)].

Pr obl em Areas for Program Approval

° Maxi mum fi nes under State | aw are inadequate.

o Mental state required for establishing crimnal
violations is greater than Federal requirenent (e.g.,
State statute requires intent to violate an applicable
requirenent).
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° No provision for inposing fines on a per-day per-
vi ol ati on basis when violation is continuing.

C. Affirmati ve Def ense for Energencies

O her than allow ng affirmati ve defenses provided for in
applicabl e requirenents (such as NSPS "energency" provisions),
States may not allow an affirmative defense to enforcenent
actions which is less stringent than that provided for in
8§ 70.6(g) which allows an affirmative defense based on energency
in actions brought for nonconpliance with technol ogy-based
em ssion limtations.

Pr obl em Areas for Program Approval

° Affirmative defense (which is independent of any
applicable requirenent) is allowed in actions brought
for nonconpliance wth heal t h-based em ssions
limtations.

° Affirmative defense (which is independent of any
appl i cabl e requirenent) based on energency operates as
a bar to bringing an enforcenent action.



Attachment 2

CHECKLIST FOR AUTHORITY TO IMPLEMENT PART 70

The core activities required of State operating permts
prograns by title V and 40 CFR part 70 are outlined below. To
suppl ement their understanding of the requirenents of title V and
40 CFR part 70, permtting authorities may find it useful to
review this list to determ ne whether their existing authority
enables themto performthe listed functions.

In contrast to the "Checklist for Devel opi ng Approvabl e
State Enabling Legislation,” this checklist includes many
authorities which nearly all States al ready possess and does not
di stingui sh between authority which nust be in place in order to
obt ai n program approval and those authorities which States may
| ater be required to possess. By offering different approaches
to the issue of enabling authority, these checklists are designed
to conpl enent one anot her.

PROGRAM COVERAGE AUTHORI TY

° To require permts for nmajor sources, acid rain sources,
muni ci pal waste incinerators [see § 70.3(a) and (b)].

° To issue permts to sources in violation of applicable
requi renents [see 8 70.1(b)].

° To address, in permt applications and permts, "regul ated
air pollutants" (including Class | and Class Il ozone

depl eti ng substances as defined in title VI and

radi onucl i des) and pollutants for which the source

is major [including pollutants listed in section 112(b)],
[see § 70.2 "regulated air pollutant” definition,

8 70.5(c)(3)(i)].

AR TOXI CS AUTHORI TY

° To determ ne case-by-case naxi mum achi evabl e contro
t echnol ogy (MACT) under section 112(g) and incorporate
MACT into new source pernmts [see 8§ 70.6(a)(1)].

o To i npl enent Environnmental Protection Agency (EPA)
est abl i shed MACT for individual sources
and incorporate the resulting requirenents into permts
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[see § 70.6(a)(1)].

° To determ ne MACT under section 112(j) and incorporate it
into permts if EPA m sses statutory deadline for
determ ning MACT [see 8§ 70.6(a)(1)].

° To inplenent the early reductions programand issue early
reduction permts within 9 nonths of receipt of conplete
application [see 8 70.4(b)(11)(iii)].

° To require subm ssion of accidental release plans under
section 112(r) [see § 70.6(a)].

ACI D RAIN AUTHORI TY

° To issue acid rain permts with a term of
no nore and no less than 5 years [see §8 70.6(a)(2)].

° To prohibit em ssions which exceed the sul fur
di oxi de al | owances which are held by a source
[see § 70.6(a)(4)].

o To ensure that the acid rain programrequirenments
will not be nodified by the permtting authority
[see § 70.4(b)(3)(xiii)].

PERM T TERMS AND CONDI TI ONS AUTHORI TY

° To require permtted sources to conply with nonitoring,
recordkeepi ng, reporting, and conpliance certification
requirenents [see 8 70.4(b)(3)(ii)].

° To incorporate into the permt enforceable periodic
monitoring or testing requirenments (gap-fillers) where
the SIP or other applicable requirenent does not
contain such a requirenent [see 8§ 70.6(a)(3)(i)(B)].

° To reopen and revise permts to incorporate applicable
requi renments which becone applicable to major sources which
have remaining permt terns of 3 or nore years [see 8§

70. 7(f) (1) (i)].

o To i ncorporate Federal inplenentation plan provisions
into permts [see § 70.4(b)(3)(v)].
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To include severability clause in permts (i.e., clauses
that ensure the continued validity of the various permt
requirenents in the event of a challenge to any portions of
the permt) [see 8 70.6(a)(5)].

OPERATI ONAL FLEXI BI LI TY AUTHORI TY

To incorporate alternative operating scenarios in permts
[see § 70.6(a)(9)].

To all ow "section 502(b)(10) changes" which contravene
permt ternms (w thout requiring nodification) provided
t he changes are not nodifications under title |I and
changes do not exceed the em ssions allowabl e under the
permt [see § 70.4(b)(12)(i)].

To all ow tradi ng anong em ssions units solely for the

pur pose of conplying with a federally-enforceabl e em ssions
cap that is established in the permt, independent of

ot herwi se applicable requirenents (w thout requiring

nodi fication) [see § 70.4(b)(12)(iii)].

To adopt streanmlined permt nodification procedures
[see § 70.4(b)(13)].

To prohibit off-permt changes in conflict with title IV,

or where such changes are nodifications under title I, if
off-permt changes are allowed [see 8 70.4(b)(15)]. [Note
that there may be an alternative approach for section 112(Q)
changes. ]

PERM T | SSUANCE, RENEWAL, REOPENI NGS AND REVI SI ONS AUTHORI TY

To require sources to submt permt applications
within 12 nonths (or sone earlier tine period) after
t he source becones subject to the permts program
[see § 70.5(a)(1)].

To i ssue renewabl e operating permts (permts
must be renewabl e every 5 years or |ess)
[see § 70.4(b)(3)(iii)].

To give priority to taking action on applications for
construction or nodification under title I, parts C and D
[see § 70.7(a)(3)].
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To term nate, nodify, or revoke and reissue operating
permts for cause [see 8§ 70.4(b)(3)(vi) and
8§ 70.7(f)(1)].

To refrain fromissuing a permt if EPA objects to its
i ssuance [see 8 70.4(b)(3)(ix), 8 70.8(c) and (d)].

To require permt renewal applications at |east 6
but no longer than 18 nonths prior to permt expiration
[see § 70.5(a)(1)(iii)].

To prevent the default issuance of permts (e.g., if a State
fails to act) [see § 70.8(e)].

To determ ne application conpleteness within 60 days and
deem the application conplete if no action is taken within
60 days [see § 70.5 (a)(2)].

To provide sources with the application shield
when a conplete and tinely application is filed
[see § 70.7(b)].

To require the sane procedures for permt renewal and permt
reopeni ngs as for issuance of initial operating permts
[see 8§ 70.7(c)(1)(i)].

To require that permt expiration termnates a source's
right to operate (except as provided by application shield
provisions) [see § 70.7(c)(21)(ii)].

AUTHORI TY

To charge and collect fees sufficient to fund all direct and
indirect costs of the permts program|[see 8§ 70.9(a)].

To ensure that permts programcosts of State and | ocal
prograns are covered solely by permt fees inposed on
part 70 sources [see § 70.9(d)].

To take enforcenent actions for failure to pay applicable
fees [see § 70.4(b)(3)(vii)].

NOTI CE/ JUDI CI AL REVI EW AUTHORI TY
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To provide 30-day public notice and the opportunity for
public hearing and comment (with 30-day notice for public
hearings) for all permt applications, significant

nodi fications, and renewals [see §8 70.7(h)].

To make permt applications, conpliance plans, permts and
nmoni toring or conpliance reports available to the public,
subject to the confidentiality portion of section 114(c) of
the Act [see § 70.4(b)(3)(viii)].

To all ow opportunity for judicial reviewin State court

of final permt actions by the source, persons who
participated in the permt proceedi ngs and who woul d

have standi ng under Article Ill of the U S. Constitution,
and any ot her person who could obtain judicial review under
State law [see 8§ 70.4(b)(3)(x)].

To provide that State court challenge of final permt action
i s exclusive nmeans of challenging permt terns and
conditions in State court [see 8 70.4(b)(3)(xii)].

To provide that petitions for judicial review nust be
filed within 90 days after final permt action or sone
shorter tinme (except if such petitions are based solely
on grounds arising after the deadline for judicial review
[see § 70.4(b)(3)(xii)].

To all ow opportunity for judicial review of failure of
agency to take tinely final action on a permt, renewal or
nodi fication [see 8 70.4(b)(3)(xi)].

ENFORCEMENT AUTHORI TY

To obtain entry and i nspect permtted sources to assure
conpliance [see § 70.6(c)(2)].

To require conpliance plans [see 8§ 70.5(c)(8)].
To require conpliance schedules [see 8 70.5(c)(8)(1ii)].

To require conpliance certifications [see §8 70.5(c)(9)].
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To enforce the conditions of a permt after the end of the
termof the permt or after expiration (provided there has
been a tinely and conplete application for renewal)

[see § 70.4(b)(10)].

To restrain or enjoin inmediately violations which present
an i nm nent and substantial endangernent to public health or
wel fare or to the environnment [see 8§ 70.11(a)(1)].

To seek injunctive relief without first having to revoke the
source's permt [see 8§ 70.11(a)(2)].

To recover civil penalties in a nmaxi mum anount of
not | ess than $10, 000 per day per violation
[see § 70.11(a)(3)(i)].

To recover civil penalties wthout proof of nental state
(i.e., strict liability) [see § 70.11(a)(3)(i)].

To recover crimnal fines in a maxi mum anount of not |ess

t han $10, 000 per day per violation against any person who
knowi ngly viol ates any applicable requirenment, any permt
condition or any fee or filing requirenment and agai nst any
person who knowi ngly nmakes any fal se material statenent,
representation or certification in any form or who

knowi ngly renders inaccurate any required nonitoring device
or nethod [see 8§ 70.11(a)(3)(i1) and (iii)].

To recover civil penalties and crimnal fines on

a per-day per-violation basis when the violation is
conti nuous or when nore than one violation occurs on the
sanme day [see § 70.11(a)(3)].

To provide that the burden of proof and degree of know edge
or intent for establishing civil and crimnal liability for
vi ol ations shall be no greater than required under the Act
[see § 70.11(b)].



