BEFORE THE ADMINISTRATOR
UNITED STATESENVIRONMENTAL PROTECTION AGENCY

In the Matter of the Proposed Title V
Operating Permit for

NORTH SHORE TOWERS APARTMENTS, INC. Permit ID: DEC 2-6307-00339/00002
to operate the Integral Total Energy Plant
located in Flora Park, New York

Proposed by the New Y ork State Department of
Environmentd Consarvation

PETITION REQUESTING THAT THE ADMINISTRATOR OBJECT TO ISSUANCE
OF THE PROPOSED TITLE V OPERATING PERMIT FOR
NORTH SHORE TOWERSAPARTMENTS, INC.

Pursuant to Clean Air Act § 505(b)(2) and 40 CFR § 70.8(d), the New Y ork Public Interest
Research Group, Inc. (“NYPIRG”) hereby petitions the Adminigtrator (“the Administrator”) of the
United States Environmental Protection Agency (“U.S. EPA”) to object to issuance of the proposed
Title V Operating Permit for North Shore Towers Apartments, Inc. (“North Shore Towers’). The
permit was proposed to U.S. EPA by the New Y ork State Department of Environmental Conservation
(“DEC”) viaaletter to Mr. Steven C. Riva (Chief, Permitting Section, Air Programs Branch, U.S.
EPA Region 2 dated April 17, 2000. This petition isfiled within sixty days following the end of U.S.
EPA’s 45-day review period as required by Clean Air Act 8 505(b)(2). The Adminigtrator must grant
or deny this petition within sixty days after it isfiled. Id. In compliance with Clean Air Act § 505(b)(2),
NYPIRG s petition is based on objections to North Shore Towers' draft permit that were raised during
the public comment period provided by DEC.

NY PIRG is anot-for-profit research and advocacy organization that specidizesin
environmentd issues. NYPIRG has more than 20 offices located in every region of New York State.
Many of NYPIRG's members live, work, pay taxes, and breathe the air in the area where North Shore
Towersis located.

The U.S. EPA Administrator must object to the proposed Title V permit for North Shore
Towers because it does not comply with 40 CFR Part 70. In particular:

(1) DEC violated the public participation requirements of 40 CFR 8 70.7(h) by ingppropriately denying
NYPIRG s request for apublic hearing (see p. 3 of this petition);
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(2) the proposed permit is based on an incomplete permit application in violation of 40 CFR § 70.5(c)
(seep. 5 of this petition);

(3) the proposed permit lacks an adequate statement of basis as required by 40 CFR 8 70.7(a)(5) (see
p. 7 of this petition);

(4) the proposed permit repestedly violates the 40 CFR 8 70.6(a)(3)(iii)(A) requirement that the
permittee submit reports of any required monitoring at least every sx months (see p. 9 of this

petition);

(5) the proposed permit distorts the annua compliance certification requirement of Clean Air Act 8
114(a)(3) and 40 CFR § 70.6(c)(5) (see p. 10 of this petition);

(6) the proposed permit does not assure compliance with al applicable requirements as mandated by
40 C.F.R. § 70.1(b) and 40 C.F.R. § 70.6(a)(1) because it illegdly sanctions the systematic
violation of gpplicable requirements during startup/shutdown, mafunction, maintenance, and upset
conditions (see p. 11 of this petition);

(7) the proposed permit does not require prompt reporting of al deviations from permit requirements
as mandated by 40 CFR § 70.6(a)(3)(iii)(B) (see p. 16 of this petition); and

(8) the proposed permit does not assure compliance with al applicable requirements as mandated by
40 C.F.R. § 70.1(b) and 40 C.F.R. § 70.6(8)(1) because many individua permit conditions lack
adequate periodic monitoring and are not practicaly enforceable (see p. 17 of this petition).

If the U.S. EPA Adminigtrator determines that a proposed permit does not comply with legd
requirements, he or she must object to the proposed permit. See 40 CFR § 70.8(c)(1) (“The[U.S.
EPA] Administrator will object to the issuance of any proposed permit determined by the Administrator
not to be in compliance with applicable requirements or requirements of this part.”). The numerous and
ggnificant violations of 40 CFR Part 70 discussed below require the Administrator to object to the
proposed Title V permit for North Shore Towers.

Discussion of Objection | ssues

The Title V permitting program offers an unprecedented opportunity for concerned citizensto
learn what ar qudity requirements gpply to afacility located in their community and whether the facility
is complying with those requirements. Unfortunately, a poorly written Title V permit may make
enforcement under the Clean Air Act even more difficult than it aready is, because each of New York's
Title V permitsinclude a permit shiedd. Under the terms of the permit shield, a permitteeis protected
from enforcement action so long as the permittee is complying with its permit, even if the permit
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incorrectly gppliesthelaw.' Thus, adefective permit may prevent NYPIRG’'s members as well as other
New Y orkers from taking legd action againgt a permittee who isillegaly polluting the ar in ther
community. Furthermore, aTitle V permit that lacks gppropriate monitoring, recordkeeping, and
reporting requirements denies NY PIRG’ s members and al New Y orkersthelr right to know whether
the permittee is complying with legd requirements.

The proposed Title V permit does not assure North Shore Towers compliance with gpplicable
requirements. U.S. EPA must require DEC to remedy the flaws in the proposed permit that are
identified in this petition. 1f DEC refusesto remedy these flaws, U.S. EPA must draft a new permit for
North Shore Towers that complies with federa requirements.

In this petition, we identify permit conditions as they are numbered in the draft permit that was
released by DEC for public comment. While we recognize that the permit condition numbersin the
proposed permit are most likely different from the permit condition numbersin the draft permit, DEC
does not provide NY PIRG with a copy of the proposed permit when it respondsto NYPIRG's
comments and announcesto U.S. EPA that a proposed permit is available for review. NYPIRG has
repesatedly asked U.S. EPA to direct DEC to provide any member of the public who submits comments
on afacility’ sdraft permit with a copy of the facility’s proposed permit. So far, U.S. EPA has not taken
thisstep. NYPIRG urges U.S. EPA to solve this problem. Any member of the public who takesthe
timeto review and comment on a Title V permit deserves, & a minimum, to receive a copy of the
proposed and fina permit thet isissued to the facility.

Appendix A contains acopy of North Shore Towers draft permit.

A. DEC Violated the Public Participation Requirements of 40 CFR 8§
70.7(h) by Inappropriately Denying NYPIRG’s Request for a Public
Hearing

40 CFR 8 70.7(h) providesthat “dl permit proceedings, including initia permit issuance,
sgnificant modifications, and renewas, shdl provide adequate procedures for public notice including
offering an opportunity for public comment and a hearing on the draft permit.” The public notice
announcing the availability of North Shore Towers draft permit neither gave notice of a public hearing
nor informed the public how to request a public hearing. NYPIRG requested a public hearing in written
comments submitted to DEC during the applicable public comment period. See Appendix A at 2.

Despite NY PIRG' s extensive comments on the draft permit, DEC denied NYPIRG’ s request
for apublic hearing. It isdifficult to imagine what a member of the public mugt alege in order to satisfy
DEC' s gtandard for holding a public hearing.

Indenying NYPIRG' s request for a public hearing, DEC asserted that:

! The permit shield only appliesto requirements that are specifically identified in the permit.



North Shore Towers Petition, page 4 of 34

A public hearing would be appropriate if the Department determines that there are

substantive and significant issues because the project, as proposed, may not meet

gtatutory or regulatory standards. Based on a careful review of the subject application

and comments received thus far, the Department has determined that a public hearing

concerning this permit is not warranted.
See DEC Respongveness Summary (cover letter). An examination of the applicable state regulation, 6
NYCRR § 621.7, reveals that DEC applied the wrong standard in denying NY PIRG' s request for a
public hearing. 8 621.7 provides:

8621.7 Determination to conduct a public hearing.

(a) After apermit gpplication for amagor project is complete (see provisons of sections
621.3 through 621.5 of this Part) and notice in accordance with section 621.6 of
this Part has been provided, the department shall evauate the gpplication and any
comments received on it to determine whether a public hearing will be held. If a
public hearing must be held, the gpplicant and dl persons who have filed comments
shdl be notified by mail. This shal be done within 60 caendar days of the date the
goplication is complete. A public hearing may be ether adjudicatory or legidative.

(b) The determination to hold an adjudicatory public hearing shal be based on whether
the department’ s review raises substantive and significant issues relating to any
findings or determinations the department is required to make pursuant to the
Environmental Conservation Law, including the reasonable likelihood thet a permit
gpplied for will be denied or can be granted only with mgor modifications to the
project because the project, as proposed, may not meet statutory or regulatory
criteria or standards. In addition, where any comments received from members
of the public or other interested parties raise substantive and significant issues
relating to the application, and resolution of any such issue may result in
denial of the permit application, or the imposition of significant conditions
thereon, the department shall hold an adjudicatory public hearing on the
application.

(¢) Regardless of whether the department holds an adjudicatory public hearing, a
determination to hold a legislative public hearing shall be based on the
following:

(1) if a significant degree of public interest exists

(emphasisadded). In denying NYPIRG's request for a public hearing, DEC applied the sandard that
governs when the agency can hold a hearing upon its own initiative, rather than the standard that governs
when the agency must grant a public request for ahearing. Moreover, though DEC can hold a
legidative hearing “if aSgnificant degree of public interest exists,” DEC gpparently determined that
NYPIRG s request for a public hearing (made on behalf of NYPIRG' s student members at colleges
and universities across the State) failed to demondirate the requisite degree of public interest.
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Apparently, DEC will hold a public hearing on adraft Title VV permit only if public comments
make it reasonably likely that the “ project” (as opposed to the permit) must undergo major
modifications® BecauseaTitleV permit is meant to assure that afacility complieswith exiging
requirements, not to subject the facility to additiona applicable requirements, the vast mgority of
exiging facilitieswill not need to undertake mgor modifications before recaiving a Title V parmit. This
does not obviate the need for apublic hearing. In the context of aTitle V permit proceeding, the
objective of a public commenter isto ensure that the Title VV permit holds the permit gpplicant
accountable for violations of gpplicable requirements. Typicdly, the issue is whether significant
modifications need to be made to the permit, not whether significant modifications need to be made to
the project. DEC sinterpretation of its regulations congtructively denies the public an opportunity for a
hearing on virtudly any Title VV permit gpplication submitted by an exigting facility. Thisdear violation of
40 CFR 8§ 70.7(h) requires the Administrator to object to the proposed permit for North Shore
Towers.

B. The Proposed Permit is Based on an Incomplete Permit Application

The Administrator must object to the proposed Title V' permit for North Shore Towers because
North Shore Towers did not submit a complete permit gpplication in accordance with the requirements
of Clean Air Act § 114(a)(3)(C), 40 CFR §70.5(c), and 6 NY CRR § 201-6.3(d).

First, North Shore Towers permit application lacks an initid compliance certification. North
Shore Towersislegdly required to submit an initia compliance certification that includes:

(1) agtatement certifying that the gpplicant’ s facility is currently in compliance with al gpplicable
requirements (except for emission units that the applicant admits are out of compliance) as
required by Clean Air Act § 114(a)(3)(C), 40 CFR §70.5(c)(9)(1), and 6 NYCRR § 201-
6.3(d)(10)(1);

(2) agtaement of the methods for determining compliance with each gpplicable requirement
upon which the compliance certification is based as required by Clean Air Act
§114(a)(3)(B), 40 CFR & 70.5(c)(9)(ii), and 6 NY CRR § 201-6.3(d)(10)(ii).

Theinitia compliance certification is one of the most important components of a Title V' permit
goplication. Thisisbecausetheinitia compliance certification indicates whether the permit gpplicant is
currently in compliance with gpplicable requirements. If North Shore Towersis currently in violation of

26 NYCRR § 621.1(q) defines “project” as“any action requiring one or more permitsidentified in section 621.2 of this
Part.” (TheTitleV permitisone of the permitsidentified in section 621.2). 6 NYCRR § 621.1(0) defines “permit” as
“any permit, certificate, license or other form of department approval, suspension, modification, revocation, renewal,
reissuance or recertification, including any permit condition and variance, that isissued in connection with any
regulatory program listed in section 621.2 of thispart.” Thus, “project” and “permit” are given distinct definitions
under state regulations promulgated by DEC. When DEC asserts that a hearing is warranted only when “the project,
as proposed, may not meet statutory or regulatory standards,” this statement can only be interpreted as requiring a
demonstration that the underlying action that requires the permit--the operation of the facility--may not meet
statutory or regulatory standards.
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an applicable requirement, the proposed Title V permit must include an enforceable schedule by which it
will come into compliance with the requirement (the “ compliance schedule’). Because North Shore
Towersfaled to submit an initid compliance certification, neither government regulators nor the public
can fed confident that North Shore Towers s currently in compliance with every gpplicable
requirement. Therefore, it is unclear whether North Shore Towers Title V permit must include a
compliance schedule.

In the preamble to the final 40 CFR part 70 rulemaking, U.S. EPA emphasized the importance
of theinitia compliance certification, stating thet:

[1Tn 8 70.5(c)(9), every application for a permit must contain a certification of the
source s compliance status with dl applicable requirements, including any gpplicable
enhanced monitoring and compliance certification requirements promulgated pursuant to
section 114 and 504(b) of the Act. This certification must indicate the methods used by
the source to determine compliance. This requirement is critica because the content of
the compliance plan and the schedule of compliance required under § 70.5(8)(8) is
dependent on the source' s compliance status at the time of permit issuance.

57 FR 32250, 32274 (July 21, 1992). Despite the importance of knowing whether a permit applicant
isin compliance with dl requirements at the time of permit issuance, North Shore Towersis not required
to submit a compliance certification until one full year after the permit isissued. A permit thet is
developed in ignorance of afacility’s current compliance status cannot possibly assure compliance with
applicable requirements as mandated by 40 CFR

§70.1(b) and § 70.6(a)(1).

In addition to omitting an initia compliance certification, North Shore Towers permit
application lacks certain information required by 40 CFR § 70.5(c)(4) and 6 NY CRR § 201-6.3(d)(4),
induding:

(1) adescription of dl applicable requirements that apply to the facility, and

(2) adescription of or reference to any gpplicable test method for determining compliance with
each gpplicable requirement.

The omisson of thisinformation makes it Sgnificantly more difficult for amember of the public to
determine whether a draft permit includes al applicable requirements. For example, an existing facility
that is subject to mgjor New Source Review (“NSR”) requirements should possess a pre-construction
permit issued pursuant to 6 NY CRR Part 201. Minor NSR permits, Title V permits, and state-only
permits are dso issued pursuant to Part 201. Inthe Title V permit gpplication, afacility that is subject
to any type of pre-existing permit smply citesto 6 NY CRR Part 201. Because DEC does not require
the gpplicant to describe each underlying requirement, it virtualy impossible to identify existing NSR
requirements that must be incorporated into the gpplicant’s Title V. permit. The draft permit failsto clear
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up the confusion, especidly since requirementsin pre-existing permits are often omitted from an
goplicant’ s Title V' permit without explanation.

The lack of information in the permit application aso makes it far more difficult for the public to
evauate the adequacy of periodic monitoring included in adraft permit, Snce the public permit reviewer
must investigate far beyond the permit gpplication to identify applicable test methods. Often, draft
permit conditions are unaccompanied by any kind of monitoring requirement. Again, there is never an
explanation for the lack of amonitoring method.

North Shore Towers failure to submit acomplete permit gpplication isthe direct result of
DEC' sfailure to develop a standard permit gpplication form that complies with federal and state Satutes
and regulations. Nearly ayear ago, NY PIRG petitioned the Adminigtrator to resolve this fundamental
problem in New York’s Title V program. In the petition, submitted April 13, 1999, NY PIRG asked
the Administrator to make a determination pursuant to 40 CFR § 70.10(b)(1) that DEC is inadequately
adminigering the Title V' program by utilizing alegdly deficient sandard permit gpplication form. The
petition is ill pending. U.S. EPA must require North Shore Towers and dl other Title V' permit
gpplicants to supplement their permit goplications to include an initid compliance certification and
additiona background information as required under state and federd law.

The entire April 13, 1999 petition is incorporated by reference into this petition and is attached
hereto as Appendix B.

The Adminigtrator must object to find issuance of the proposed permit to North Shore Towers
because the proposed permit is based upon a legdly deficient permit application and therefore does not
assure North Shore Towers compliance with applicable requirements.

C. The Proposed Permit Lacks an Adequate Statement of Basis as
Required by 40 CFR § 70.7(a)(5)

The Administrator must object to the proposed Title V permit for North Shore Towers because
it lacks a statement of basis as required by 40 CFR § 70.7(8)(5).2 According to 870.7(a)(5),
every Title V permit must be accompanied by a* statement that sets forth the lega and factua basis for
the draft permit conditions.” Without a statement of bags, it isvirtudly impossible for the public to
evauate DEC's periodic monitoring decisons (or lack thereof) and to prepare effective comments
during the 30-day public comment period.

According to U.S. EPA Region 10:

The statement of basis should include:

%40 CFR § 70.7(a)(5) provides that “the permitting authority shall provide a statement that sets forth the legal and
factual basisfor the draft permit conditions (including references to the applicabl e statutory and regulatory
provisions). The permitting authority shall send this statement to EPA and to any other person who requestsit.”
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i. Detailed descriptions of the facility, emisson units and control devices, and
meanufacturing processes including identifying informetion like serid numbers that may
not be appropriate for inclusion in the enforceable permit.

ii. Judtification for sreamlining of any applicable requirements including a detailed
comparison of stringency as described in white paper 2.

iii. Explanations for actions including documentation of compliance with one time NSPS
and NOC requirements (e.g. initid source test requirements), emission caps,
superseded or obsolete NOCs, and bases for determining that units are insgnificant
|IEUs.

iv. Bagisfor periodic monitoring, including gppropriate caculaions, especidly when
periodic monitoring is less stringent than would be expected (e.g., only quarterly
ingpections of the baghouse are required because the unit operates less than 40 hours a
quarter.)

Elizabeth Wadddll, Region 10 Permit Review, May 27, 1998 (“Region 10 Permit Review”), a
4. Region 10 aso suggedtsthat:

The statement of basis may aso be used to notify the source or the public about issues
of concern. For example, the permitting authority may want to discuss the likelihood
that afuture MACT standard will apply to the source. Thisisdso aplace where the
permitting authority can highlight other requirements that are not applicable a the time of
permit issuance but which could become issues in the future.

Region 10 Permit Review a 4. In New Y ork, thisinformation is never provided.

NYPIRG is not done in assarting that the statement of basisis an indispensable part of Title V
proceedings. According to Joan Cabreza, EPA Region 10 Air Permits Team Leader:

In essence, this statement is an explanation of why the permit contains the provisons
that it does and why it does not contain other provision that might otherwise appear to
be applicable. The purpose of the statement is to enable EPA and other interested
parties to effectively review the permit by providing information regarding decisons
meade by the permitting authority in drafting the permit.

Joan Cabreza, Memorandum to Region 10 State and Loca Air Pollution Agencies, Region 10
Questions & Answers#2: Title V Permit Development, March 19, 1996.

The Statement of Badis that accompanies the Fina Air Operating Permit for Goldendae
Compressor Station (Northwest Pipeline Corporation), afacility located in Washington State, is



North Shore Towers Petition, page 9 of 34

attached to petition as Appendix C. This document is provided as an example of effective supporting
documentation for aTitle V permit. The statement of basis was prepared by the Washington State
Department of Ecology, located in'Y akima, Washington.

DEC responded to NYPIRG' s comment that the draft permit lacked a statement of basis by
meaking the conclusory statement that “[i]t isthe DEC' s pogtion that the permit application and draft
permit provide the legd and factua background and explanation for the draft permit conditions.”
Responsiveness Summary, Re: Generd Permit Conditions, a 2. No reasonable person could conclude
that information provided in North Shore Towers permit gpplication and draft permit suffices asthe
gatement of basis. Moreover, the permit gpplication and draft permit are ingppropriate vehicles for the
type of information that should be provided in the statement of basis. Assertions made by the gpplicant
in the permit application cannot suffice as DEC' srationde for permit conditions, DEC must make its
own statement. In addition, since the statement of basisis not meant to be enforceable, the statement of
basis should not be part of the enforceable permit. Rather, North Shore Towers TitleV permit must
be accompanied by a separate statement of basis*

Because of the lack of an adequate statement of bass, NYPIRG isleft to guess at why DEC
believes that North Shore Towers permit assures the facility’ s compliance with al applicable
requirements. Thisis not what Congress envisoned when it incorporated the Title VV program. DEC is
obligated to provide ajudtification for why periodic monitoring that is included in the permit is adequate
to assure compliance. U.S. EPA mugt take notice of the importance of an adequate statement of basis
in terms of the ability of the public to participate in this program.

In the absence of an adequate statement of bas's, the proposed permit for North Shore Towers
violates Part 70 requirements. The Administrator must object to the issuance of the proposed permit
and inggt that DEC draft a new permit that includes an adequate statement of basis.

D. The Proposed Permit Repeatedly Violatesthe 40 CFR 8
70.6(a)(3)(i11)(A) Requirement that the Per mittee Submit Reports of
any Required Monitoring at L east Every Six Months

Part 70 requires a permitted facility to submit reports of any required monitoring at least once
every Sx months. See 40 CFR 8 70.6(a)(3)(iii)(A). Though ablanket statement about the required six
month reports is tucked away in the generd conditions of the proposed permit, most individua
monitoring conditions are followed by a statement that reporting is required only *upon request by

regulatory agency.”

* Shortly after the close of the public comment period on North Shore Towers draft permit, DEC began providing a
“permit description” to accompany draft permits released for facilitieslocated in New Y ork City. These permit
descriptions do not satisfy the requirement for a statement of basis because they fail to explain DEC'’ srationale for
periodic monitoring decisions. Nevertheless, a permit description isat |east astart toward creating a statement of
basis asrequired by Part 70.
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Under Part 70, the “monitoring” covered by the sx month monitoring reports includes any
activity relied upon for determining compliance with permit requirements, including genera
recordkeeping (e.g., maintaining records of gasoline throughput), compliance ingpections (e.g.
ingoections to ensure that adl equipment isin place and functioning properly), and emissions testing.
Because the proposed permit is contradictory regarding when North Shore Towers must submit
monitoring results under particular permit conditions, it isunclear what, if anything, will be included in the
gx-month monitoring reports. A permit cannot assure compliance with applicable requirements without
making it clear that reports of all required monitoring must be submitted to the permitting authority a
least once every Sx months.

In response to NYPIRG's comments on the draft permit with respect to reporting requirements,
DEC points to the generd condition requiring reports of any required monitoring at least every six
months. DEC then asserts that “[i]jndividua permit conditions default to the 6-month reporting
requirement unless a more frequent reporting period is required by arule. Individua monitoring
conditions specify reporting requirements.”  See Responsiveness Summary, Re: General Permit
Conditions, a 3. This explanation is unacceptable. Firg, the proposed permit does not include the
“default” language. Second, other draft permits rleased by DEC for public comment include
monitoring conditions that specificaly require submittal of reports on an annua basis rather than every
gx months, even though the same sx month reporting requirement isincluded as agenerd condition in
those permits. This contradicts DEC' s assertion that monitoring reports are dways due every six
months unless “amore frequent reporting period isrequired by arule” A better characterization of
DEC s position is that monitoring reports are due every sx months unless adifferent reporting period is
required by arule. Following thislogic, if arule only requires reporting “upon request,” DEC considers
this to be the applicable reporting requirement. If DEC wanted North Shore Towers to submit reports
of aparticular type of monitoring every sx months, it would say so in the Space next to “reporting
requirements.” DEC dearly believesthat it can circumvent the six-month reporting requirement at will.
Unlessthis proposed permit is modified to dearly identify the monitoring results that must be included in
North Shore Towers sx month monitoring reports, the reports are unlikely to be useful in assuring the
facility’s compliance with applicable requirements.

The Adminigtrator must object to issuance of this proposed permit because it contains repeated
violations of Part 70's clear cut requirement that reports of al required monitoring must be submitted at
least once every sx months.

E. The Proposed Permit Distortsthe Annual Compliance Certification
Requirement of Clean Air Act § 114(a)(3) and 40 CFR 8§ 70.6(c)(5)

Under 6 NYCRR § 201-6.5(e), a permittee must “ certify compliance with terms and conditions
contained in the permit, including emission limitations, standards, or work practices” at least once each
year. Thisreguirement mirrors 40 CFR 870.6(b)(5). The genera compliance certification requirement
included in North Shore Towers proposed permit (Conditions 14 and 25) does not require North
Shore Towersto certify compliance with dl permit conditions. Rather, the condition only requires that
the annua compliance certification identify “each term or condition of the permit that is the basis of the
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certification.” DEC then proceeds to identify certain conditionsin the proposed permit as* Compliance
Certification” conditions. Requirementsthat are labeled “ Compliance Certification” are those that
identify a monitoring method for demongtrating compliance. Thereis no way to interpret this designation
other than as away of identifying which conditions are covered by the annua compliance certification.
Those permit conditions that lack periodic monitoring (a problem in its own right) are excluded from the
annua compliance certification. Thisisan incorrect goplication of Sate and federd regulations. North
Shore Towers must certify compliance with every permit condition, not just those permit conditions that
are accompanied by a monitoring requirement.

DEC' s only response to NYPIRG's concerns regarding deficiencies in the compliance
certification requirement is that “[t]he format of the annua compliance report is being discussed
internally and with EPA.” DEC Responsiveness Summary, Re: General Conditions, & 3. DEC's
response is unacceptable. The annual compliance certification requirement is the most important aspect
of the Title V program. The Administrator must object to any proposed permit that fails to require the
permittee to certify compliance (or noncompliance) with al permit conditions on at least an annud basis

F. The Proposed Permit Does Not Assure Compliance With All Applicable
Requirements as Mandated by 40 C.F.R. § 70.1(b) and 40 C.F.R. §
70.6(a)(1) Becauseit Illegally Sanctionsthe Systematic Violation of
Applicable Requirements During Startup/Shutdown, Malfunction,
Maintenance, and Upset Conditions

The Administrator must object to the proposed permit for North Shore Towers because it
illegdly sanctions the systematic violation of gpplicable requirements during startup/shutdown,
malfunction, maintenance, and upset conditions. Onitsface, 6 NYCRR § 201-1.4 (New York's
“excuse provison”) conflictswith U.S. EPA guidance regarding the permissible scope of excuse
provisions and should not have been approved as part New Y ork’ s State Implementation Plan (“SIP”).
U.S. EPA must remove this provison from New York’s SIP and all federaly-enforcesble operating
permits as soon as possible. Meanwhile, North Shore Towers proposed permit must be modified to
include additiond recordkeegping, monitoring, and reporting obligations so that U.S. EPA and the public
can monitor gpplication of the excuse provison (and thereby be assured that the facility is complying
with gpplicable requirements).’

The loophole created by exceptions for startup/shutdown, maintenance, malfunction, and upset
(the “excuse provison”) is so large that it swalows up gpplicable emisson limitations and makes them
extremdy difficult to enforce. It is common to find monitoring reports filled with potentid violations thet
are dlowed under the excuse provison. Agency files sddom contain information about why violations
are deemed unavoidable. In fact, thereis no indication that regulated facilities take stepsto limit excess
emissons during sartup/shutdown and maintenance activities.

® The excuse provision isidentified as Condition 8 in the draft permit.
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U.S. EPA guidance explains that facilities are required to make every reasonable effort to
comply with emission limitations, even during startup/shutdown, maintenance and mafunction conditions.
(U.S. EPA guidance documents are attached hereto as Appendix D). According to U.S. EPA, an
excuse provison only appliesto infrequent exceedances. Thisis not the case for facilities located in
New York State. New Y ork facilities gppear to possess blanket authority to violate air quaity
requirements so long as they assert that the excuse provision applies.

40 CFR § 70.6(8)(a) provides that each permit must include “[elmission limitations and
gandards, including those operationd requirements and limitations that assure compliance with dl
gpplicable requirements at the time of permit issuance.” The proposed permit does not assure
compliance with gpplicable requirements because it lacks (1) proper limitations on when aviolation
may be excused, and (2) sufficient public notice of when aviolation is excused.

A TitleV permit must include standards to assure compliance with al applicable requirements.
The Administrator must object to the proposed permit for North Shore Towers unless DEC adds terms
to the permit that prevent abuse of the excuse provison. Specific termsthat must be included in any
TitleV permit issued to North Shore Towers are described below.

1. Any Title V permit issued to North Shore Towers must include the limitations
established by recent U.S. EPA guidance.

In amemorandum dated September 20, 1999 (1999 memo”), U.S. EPA’s Assistant
Adminigtrator for Enforcement and Compliance Assurance clarified U.S. EPA’ s gpproach to excuse
provisons. In paticular:

(1) The gate director’s decision regarding whether to excuse an unavoidable violation does not
prevent EPA or citizens from enforcing gpplicable requirements,

(2) Excessemissonsthat occur during startup or shutdown activities are reasonably foreseeable
and generdly should not be excused;

(3) The defense does not apply to SIP provisons that derive from federaly promulgated
performance standards or emission limits, such as new source performance stlandards and
nationa emissons sandards for hazardous air pollutants.

(4) Affirmative defensesto clamsfor injunctive reief are not alowed.

(5) A fadility must stisfy particular evidentiary requirements (spelled out in the 1999 memo) if it
wants a violation excused under the excuse provison.®

® In the case of an exceedance that occurs due to startup, shutdown, or maintenance, the facility must demonstrate
that:
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North Shore Towers proposed permit does not include the restrictions set out in (1), (3), and (4).
Moreover, the proposed permit lacks most of the evidentiary requirements referred to in (5). Asfor
(2), both the language of the proposed permit and the DEC’ s own enforcement policy conflict with U.S.
EPA’s pogition that excess emissons during startup, shutdown, and maintenance activities are not
treated as generd exceptions to applicable emisson limitations.

The Administrator must object to North Shore Towers proposed permit and require DEC to
draft anew permit that includes the limitations described in the 1999 memo.

2. The proposed permit makes it appear that aviolation of afederd requirement
can be excused even when the federd requirement does not provide for an
afirmative defense. Any TitleV permit issued to North Shore Towers must be
clear that violation of such areguirement may not be excused.

The proposed permit apparently allows the DEC Commissioner to excuse the violation of any
federa requirement by deeming the violation “unavoidable,” regardiess of whether an “unavoidable’
defenseis alowed under the requirement that is violated. U.S. EPA was concerned about thisissue
when it granted interim approva to New York's Title V program. In the Federd Register notice
granting program approval, 61 Fed. Reg. 57589 (1996), U.S. EPA noted that before New York’s
program can receive full gpprova, 6 NY CRR §201-6.5(c)(3)(ii) must be revised “to clarify thet the
discretion to excuse aviolation under 6 NY CRR Part [sic] 201-1.4 will not extend to federa
requirements, unless the specific federd requirement provides for affirmative defenses during start-ups,
shutdowns, mafunctions, or upsets.” 61 Fed. Reg. a 57592. Though New Y ork incorporated
carifying language into Sate regulations, the proposed permit lacks thislanguage. Any TitleV permit
issued to North Shore Towers must be clear that aviolation of afedera requirement that does not
provide for an affirmative defense will not be excused.

The periods of excess emissions that occurred during startup and shutdown were short and infrequent and
could not have been prevented through careful planning and design;
The excess emissions were not part of arecurring pattern indicative of inadequate design, operation, or
maintenance;
If the excess emissions were caused by abypass (an intentional diversion of control equipment), then the
bypass was unavoidabl e to prevent loss of life, personal injury, or severe property damage;
At all times, the facility was operated in a manner consistent with good practice for minimizing emissions;
The frequency and duration of operation in startup or shutdown mode was minimized to the maximum extent
practicable;
All possible steps were taken to minimize the impact of the excess emissions on ambient air quality;
All emissions monitoring systems were kept in operation if at all possible;
The owner or operator’s actions during the period of excess emissions were documented by properly signed,
contemporaneous operating logs, or other relevant evidence; and
The owner or operator properly and promptly notified the appropriate regulatory authority.

The factual demonstration necessary to justify a defense based upon an unavoidable malfunction is similar to that for
startup/shutdown. See 1999 Memo.
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3. Any Title V permit issued to North Shore Towers must define sgnificant terms.

For aTitleV permit to assure compliance with gpplicable requirements, each permit condition
must be “ practicaly enforcegble” Limitations on the scope of the excuse provision are not practicaly
enforceable because the proposed permit lacks definitions for “upset,” and “ unavoidable.”

A definition for “upset” iselusve. The SIP-approved verson of 6 NY CRR Part 201 does not
even include theword “upset.” “Upsat” shows up mysterioudy in the current regulation. Current 8
201-1.4 lacks adefinition. Current 8 200.1 lacks adefinition. 40 CFR Part 70 lacks adefinition. A
definition of thisterm must be included in the permit. Since no statutory or regulatory authority provides
adefinition for “upsat,” the only logica definition of “upset” is the definition for “mafunction,” above.
Otherwise, “upset” should be deleted from the permit.

NY PIRG cannot locate the definition of “unavoidable” in any gpplicable New Y ork statute or
regulation. A definition must be included in the permit because otherwise this condition isimpermissbly
vague. U.S. EPA’s policy memorandum on excess emissions during startup, shutdown, maintenance,
and mafunction, dated February 15, 1983. (*1983 memo”) defines an unavoidable violation as one
where “the excesses could not have been prevented through careful and prudent planning and design
and that bypassing was unavoidable to prevent loss of life, persona injury, or severe property damage.”
Memorandum from Kathleen Bennett, Assistant Adminigtrator for Air, Noise and Radiation, to Regiond
Adminigrators, dated Feb. 15, 1983. Either this definition or an dternative definition with the same
meaning must be included in the permit.

DEC srefusd to define critical terms in the excuse provison makes impossible for the public to
assess the gppropriateness of a decison by the Commissoner to excuse aviolation (in the rare Stuation
that a member of the public actually manages to discover that a violation was excused).

The problems caused by the vagueness of the excuse provision could be partidly resolved by
making it clear tha the excuse provison does not shidd the facility in any way from enforcement by the
public or by U.S. EPA, even after aviolation is excused by the commissoner. In addition to theright to
bring an enforcement action againg facility that illegdly pollutes the air, however, the public must be able
to evauate the propriety of adecison by the DEC Commissioner to excuse aviolation. Since the
public has the right to bring an enforcement action againgt a permit violator, the public should have
access to any information relied upon by DEC is determining that a violation could not be avoided.” If
the permit provides only scanty details about the types of violations that may be excused, DEC and the
permittee are unlikely to provide the public with any information justifying the excuse.

"It isinteresting that while some state agencies and industry representatives assert that citizen suits are sometimes
brought against facilities for “minor” violations, DEC's position with respect to the excuse provision in this permit
means that the public is denied information about the environmental seriousness of aviolation and whether the
violation was actually unavoidable. Thus, the public’s ability to analyze the significance of aviolation is severely
constrained.
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4. Any TitleV permit issued to North Shore Towers must define “reasonably
available control technology” asit applies during startup, shutdown, mafunction,
and maintenance conditions.

Though 6 NY CRR § 201-1.4(d) requires facilities to use “reasonably available control
technology” (“RACT”) during any maintenance, start-up/shutdown, or mafunction condition, the
proposed permit does not define what congtitutes RACT under such conditions or how the government
and the public knows whether RACT isbeing utilized at thosetimes. Any TitleV permit issued to
North Shore Towers must define RACT asit gpplies during startup, shutdown, mafunction, and
maintenance conditions. Also, the permit must include monitoring, recordkeeping, and reporting
procedures designed to provide a reasonable assurance that the facility is complying with this
requirement.

5. Any TitleV permit issued to North Shore Towers must reguire prompt
reporting of deviations from permit requirements due to sartup, shutdown,
malfunction and maintenance as required under 40 CFR 8§ 70.6(a)(3)(iii)(B).

Any TitleV permit issued to North Shore Towers must require the facility to submit timely written
reports of any deviation from permit requirements in accordance with 40 CFR 8
70.6(a)(3)(iii)(B). 40 CFR § 70.6(a)(3)(iii)(B) demands:

Prompt reporting of deviations from permit requirements, including those attributable to
upset conditions as defined in the permit, the probable cause of such deviations, and any
corrective actions or preventive measures teaken. The permitting authority shal define
“prompt” in relaion to the degree and type of deviation likely to occur and the
gpplicable requirements.

North Shore Towers' proposed permit does not require prompt reporting of al deviations from permit
requirements. Furthermore, in most cases the proposed permit alows reports to be made by telephone
rather than in writing. Thus, a violation can be excused without creating a paper trail that would alow
U.S. EPA and the public to monitor abuse. The proposed permit would leave the public completely in
the dark as to whether DEC is excusing violations on aregular bass. An excuse provision that keeps
the public ignorant of permit violations cannot possibly satisfy the Part 70 mandate that each permit
assure compliance with applicable requirements.

Any TitleV permit issued to North Shore Towers must include the following reporting
obligations.

(1) Violations due to Startup, Shutdown and Maintenance.? The facility must submit awritten
report whenever the facility exceeds an emisson limitation due to startup, shutdown, or

8 NYPIRG interprets U.S. EPA’s 1999 memorandum as prohibiting excuses due to maintenance.
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maintenance. (The proposed permit only requires reports of violations due to startup,
shutdown, or maintenance “when requested to do so in writing”).’ The written report must
describe why the violation was unavoidable, as well asthe time, frequency, and duration of the
gartup/shutdown/maintenance activities, an identification of air contaminants released, and the
esimated emisson rates. Even if afacility is subject to continuous stack monitoring and
quarterly reporting requirements, it still must submit a written report explaining why the violation
was unavoidable. (The proposed permit does not require submitta of areport “if afacility
owner/operator is subject to continuous stack monitoring and quarterly reporting
requirements’).”® Finaly, adeadline for submission of these reports must be included in the

permit.

(2) Violations due to Malfunction. The facility must provide both written notification and a
telephone call to DEC within two working days of an excess emisson that is dlegedly
unavoidable due to “mafunction.” (The proposed permit only requires notification by
telephone, which means that there is no documentation of the exchange between the facility
operator and DEC and there is no way for concerned citizens to confirm that the facility is
complying with the reporting requirement).* The facility must submit a detailed written report
within thirty days after the facility exceeds an emisson limitations due to amdfunction. The
report must describe why the violation was unavoidable, the time, frequency, and duration of the
mafunction, the corrective action taken, an identification of air contaminants released, and the
esimated emisson rates. (The proposed permit only requires the facility to submit a detailed
written report “when requested in writing by the commissioner’ s representative).”

G. The Proposed Permit Does Not Require Prompt Reporting of All
Deviations From Permit Requirements as Mandated by 40 CFR §
70.6(a)(3)(iii)(B)

Item 20.2 of the draft permit governs the reporting of al types of violations under the permit, not
just those that might be considered excusable under 6 NY CRR § 201-1.4. Asdiscussed above, 40
CFR § 70.6(8)(3)(iii)(B) requires prompt reporting of any violation of permit requirements. Item 20.2
violates this clear-cut reporting requirement.

At firgt glance, Item 20.2 gppears to comply with the prompt reporting requirement. It states:

® See Condition 8(a) in the draft permit.

91d. 1tem 20.2(iv) of the draft permit, which governs “Monitoring, Related Recordkeeping and Reporting
Requirements” contains the same flaw.

! See Condition 8(b) in the draft permit.

214d.
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To meet the requirements of this facility permit with respect to reporting, the permittee
must: . . .

ii. Report promptly (as prescribed under Section 201-1.4 of Part 201) to the
Department:

- deviations from permit requirements, including those attributable to upset conditions,

- the probable cause of such deviations, and

- any corrective actions or preventive measures taken.

Unfortunately, the only reporting required by Item 20.2 is the reporting required by 6 NY CRR
§201-1.4. Asdiscussed above, § 201-1.4 only governs “Unavoidable Noncompliance and
Violaions” A facility isrequired to comply with § 201-1.4 only if it wants the violation excused as
“unavoidable” 6 NYCRR 8 201-6.5(c)(3)(ii) explainsthat “dl other permit deviations shal only be
reported as required under 201-6.5(c)(3)(i) unless the Department specifies a different reporting
requirement within the permit.” 6 NY CRR 8 201-6.5(c)(3)(i) states that the permit must include
“submittal of reports of any required monitoring at least every 6 months.”

Thus, if the permittee could avoid aviolation but failed to do so, the proposed permit alows the
permittee to withhold information about the violaion from government authorities for Sx months. Six
months cannot possibly be considered “prompt reporting” The Administrator must object to the
proposed permit because it does not require prompt reporting of dl deviations from permit limits.

H. The Proposed Permit Does Not Assure Compliance With All Applicable
Requirements as Mandated by 40 C.F.R. § 70.1(b) and 40 C.F.R. §
70.6(a)(1) Because Many Individual Permit Conditions Lack Adequate
Periodic Monitoring and are not Practicably Enforceable

1. A Title V permit must include periodic monitoring thet is sufficient to assure the
government and the public that the permitted facility is operaing in compliance
with al applicable requirements.

A basic tenet of Title V permit development is that the permit must require sufficient monitoring
and recordkeeping to provide a reasonable assurance that the permitted facility isin compliance with
lega requirements. The periodic monitoring requirement isrooted in Clean Air Act 8§ 504, which
requires that permits contain “conditions as are necessary to assure compliance.” 40 CFR Part 70
adds detall to this requirement. 40 CFR 870.6(a)(3) requires “monitoring sufficient to yield rdliable data
from the relevant time period that are representative of the source’'s compliance” and §870.6(c)(1)
requires al Part 70 permits to contain “testing, monitoring, reporting, and recordkeeping requirements
sufficient to assure compliance with the terms and conditions of the permit.” Part 70's periodic
monitoring requirements are incorporated into 6 NY CRR 8§ 201-6.5(b).*

36 NYCRR § 201-6.5(b) states that:
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2. Every conditionin aTitle V permit must be practicably enforcesble.

In addition to containing adequate periodic monitoring, each permit condition must be
“enforceable as a practica matter” in order to assure the facility’ s compliance with gpplicable
requirements. To be enforceable as a practical matter, a condition must (1) provide aclear explanation
of how the actua limitation or requirement gpplies to the facility; and (2) make it possible to determine
whether the facility is complying with the condition.

The following andysis of specific proposed permit conditions identifies requirements for which
periodic monitoring is either absent or insufficient and permit conditions that are not practicably
enforceable.

3. Andyss of specific proposed permit conditions

Conditions Governing NOx Emissions:

One of the most important requirements that gpplies to North Shore Towersiis the requirement
that it employ Reasonably Available Control Technology (RACT) to limit emissions of nitrogen oxides
(NOx). 6 NYCRR § 227-2 contains New Y ork’s NOx RACT requirements.

6 NYCRR 8 227-2.4(f)(2)(ii) requires that lean burn engines firing fuels other than naturd gas)
comply with a9.0 grams per brake horsepower-hour limit. Compliance with thislimit isinitidly
ascertained by a stack test. North Shore Towers performed its NOx RACT stack test in 1995. While
North Shore Towers met the limit when operating a high loads, two of its engines were unable to meet

Each Title V facility permit issued under this Part shall include the following provisions pertaining
to monitoring:

(1) All emissions monitoring and analysis procedures or test methods required under the applicable
requirements, including any procedures and methods for compliance assurance monitoring as
required by the Act shall be specified in the permit;

(2) Where the applicable requirement does not require periodic testing or instrumental or non-
instrumental monitoring (which may consist of recordkeeping designed to serve as monitoring), the
permit shall specify the periodic monitoring sufficient to yield reliable data from the relevant time
periods that are representative of the major stationary source’ s compliance with the permit. Such
monitoring requirements shall assure use of terms, test methods, units, averaging periods, and
other statistical conventions consistent with the applicable requirements; and

(3) As necessary, requirements concerning the use, maintenance, and installation of monitoring
equipment or methods.

6 NYCRR § 201-6.5(e)(2) further providesthat a Title V permit must include “[a] means for assessing or
monitoring the compliance of the stationary source with its emission limitations, standards, and work
practices.”
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the limit while operating at low loads. See North Shore Towers 1995 NOx RACT stack test results.

NYPIRG isaware of the above information because it is contained in the file that DEC's Air
Resources Divison maintains for North Shore Towers. None of thisinformation was provided by DEC
in the “ statement of bads” for permit conditions or the permit itself. Nevertheess, the permit did include
conditions that limited North Shore Towers to only operating the engines at high loads. Condition 49
stated that:

Reciprocating engine-generators shal not operate below 700 kilowatts or above 1250
kilowettsin fuel oil mode. The NOx emissons average for the Sx engines operaing in
the fud oil mode shal not exceed 9.0 grams per brake horsepower hour.

Condition 50 in the draft permit stated that:

The reciprocating engines shal not exceed 1150 kilowatts operating in dud fue mode.
The system-wide (congisting of emission sources 0001A, 0001B, 0001C, 0001E and
0001F) NOx emissions may not exceed 9.0 grams per brake horsepower hour.

Emission source 0001D may not operate in the dua fud firing mode except upon
obtaining written permisson from NY SDEC”

Condition 48 stated:

Emissions to be reported using power based averaging caculations from actua stack
test data curves a various loads. The system-wide average must not exceed 9.0 grams
per brake-horsepower-hour.

Condition 46 stated:

The owner/operator must maintain hourly records of the operation of al engines. Such
records shdl include, for each engine, the kilowatt(kW) output of the engine and the
operating mode (i.e. fuel oil mode or dud fud mode) for the engine.

Because DEC refuses to provide any sort of statement of basis for permit conditions, it isvery difficult
to ascertain exactly how the above conditions “ assure compliance” as required under Clean Air Act s
504(a). Firg, DEC never explains the basis for the kW limitation in terms of how it assures compliance
with NOx RACT. In commenting on the draft permit, NY PIRG stated:

When aTitle V permit relies upon the measurement of operating parametersto
demondtrate ongoing compliance with an gpplicable requirement, an explanation of the
relationship between the parameter and compliance with the gpplicable requirement
must be included in the statement of basis. No such explanation isincluded to explain
this permit’ s reliance upon measurement of kilowatts to demonstrate compliance with a
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brake-horsepower-hour requirement. This explanation must be added to the draft
permit. Also, the draft permit must explain how kilowatts are measured, and what
records the facility is required to maintain to demondtrate compliance with this condition.
Findly, areport of this monitoring must be submitted to DEC at least once every Sx
months.

NYPIRG Commentsto DEC on the draft TitleVV permit for North Shore Towers Apartments, Inc., p.
20. Inresponse, DEC stated:

The facility was tested and shows compliance with the 9.0 grams/BHP standard of Part
227-2. Operation at high loads is the most common mode of operation. We will
remove the phrase syssem-wide from al conditions in the permit.

Thereis no way to compute NOx emissons a any given moment. Thereisno
correlation between any given operating parameter and the NOx emissions.

Many factors (operating parameters) are combining their effects to generate the NOx
emissons. For example setting the engine efficiency to an optimum vaue will not dlow
usto predict the NOx emissions.

This permit viaanew condition will require the North Shore Plant ownership to stack
test the NOx emissons for RACT compliance evauation within 3 months of the permit
being issued. Also, the plant owner will be asked to stack test its NOx emissions three
months after each anniversary of the TV permit issuance.

DEC Response to NYPIRG Comments, re; Specific Permit Conditions, at 8. DEC goes on to say with
respect to NYPIRG' s assertion that DEC mugt judtify the relationship between the kW limitations and
compliancewith NOx RACT:

The above statement is not true. The TV permit does not rely on monitoring the
operating parameters to verify compliance with NOX-RACT. We arerelying on the
results of stack tests for NOX, to verify compliance with the NOX-RACT
requirements. Compliance is not verified by monitoring the monitoring parameters of
the energy plant.

DEC Response to NYPIRG Comments, re: Specific Permit Conditions, at 9. DEC’sresponseis
baffling. Conditions 49 and 50 in the draft permit, which limited North Shore Towersto only operating
at high loads, described the “monitoring type” as*“monitoring of process or control device parameters
assurrogate.”” Moreover, both conditions 49 and 50 identify the name of the pollutant that istied to
these conditions as “oxides of nitrogen.” NYPIRG sees no other way of reading these conditions other
than as “ surrogate monitoring” that is designed to assure the facility’ s ongoing compliance even when
direct monitoring of NOx emissonsis not possible.
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Furthermore, while DEC countersthat it is not relying on monitoring of these parametersto
“verify” compliance, NY PIRG never made that assertion. NYPIRG agrees that other indicators may
be sufficient to show that North Shore Towersis violating the NOx RACT limit of 9 grams/BHP
gandard even when it isin compliance with the kW limitation. Neverthdess, in light of the fact that the
1995 stack test showed that certain engines at North Shore Towers do not comply with the 9 g/BHP
standard when operating at low loads, the kW limitations are essentid to providing assurance that the
fadility is complying with the NOx limit in between stack tests. In commenting on the draft permit,
NYPIRG smply asked DEC to clarify why the conditions included in the permit were sufficient to
assure compliance. In response, DEC declared that it was impossible to select any particular
monitoring parameters that would assure compliance. Instead, DEC assertsthat it will rely on one stack
test every five yearsto verify compliance. DEC' s decision that one stack test for NOx RACT every
five yearsis adequate to assure compliance is entirdy unjustified in the permit record. At no point does
DEC andyze the likelihood that North Shore Towers will violate the NOx RACT limit, or the variability
of emissions over time. In fact, DEC amply States that “operation at high loadsis the most common
mode of operation.” Waell, what about in the less common circumstance when the facility operates at
low loads? Has DEC made the determination thet it is acceptable for the facility to violate NOx RACT
at those times?

If DEC believesthat there is no parametric monitoring that is sufficient to assure North Shore
Towers ongoing compliance with gpplicable requirement over the permit term, DEC must require
North Shore Towersto ingtal continuous emissions monitors to measure NOx emissions.

In addition to refusing to darify and strengthen the link between kW limitations and the NOx
RACT limit, DEC decided to diminate a number of permit conditions following the public comment
period. In particular, DEC eliminated conditions that required North Shore Towers to maintain records
of its compliance with kW limitations. First, DEC diminated Condition 29, which required North Shore
Towers to submit a quarterly report that included:

a. totd fud oil and naturd gas consumption for the engine plant in order to determine the percent
operation in each mode

b. engine hoursfor each engine and totd energy output from the engine plant, in KWh, in order to
determine the monthly average emissions for the plant

c. monthly average NOx emissions for the engine plant, in g/bhp-hr based on the stack test data
devel oped from the stack test conducted by the owner in August 1995

d. caculatedtotal NOx emissons from the entire facility, in tons, for the quarter and for the year to
date.

In commenting on the draft permit, NY PIRG was concerned that the data being reported pursuant to
Condition 29 may be inadequate to assure North Shore Towers compliance with the NOx RACT
limits. DEC' s response was to diminate Condition 29 entirely. According to DEC, Condition 29 was
an error because “it addresses compliance certification requirements that have been addressed at
emission unit levels under citations 227-2.4(f)(2)(ii) and 227-2.5(b).” NYPIRG is not satisfied by this
explanation. The condition based on citation § 227-2.5(b) is condition 48, which is quoted above.
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Condition 48 requires North Shore Towers to maintain a“calendar year average’ of emissons“using
power based averaging calculations from actua stack test data curves at various loads.” Condition 48
will in no way assure that North Shore Towers operates above minimum alowable loads a dl times.
Moreover, Condition 48 is not enforceable as a practical matter because it does not identify the
averaging caculations that are to be used.

Conditions 49 and 50 are the other conditions that according to DEC encompass the reporting
requirements that were contained in the former condition 29. As discussed above, however, Conditions
49 and 50 only contain the operating limitations, not the reporting requirements.

The one other condition that might include monitoring requirements thet at least relate to North
Shore Towers compliance with NOx RACT operating limitations in Condition 46 in the draft permit.
Unfortunately, DEC diminated Condition 46 as well, because “a smilar monitoring
(recordkeeping/maintenance) condition was aready written at facility level (see Item 2, Condition 29).”
Perhaps DEC bdlieved that we wouldn't notice that Condition 29 was dso removed from the permit.
The new Condition 29 is Smply a statement of the standard requirement that each Title V facility submit
an annua compliance certification. An annua compliance certification must be based on records that
are maintained by the facility. DEC may not remove a recordkeeping requirement on the basis that the
annuad compliance certification will serve as areplacement for recordkeeping. If that were the case,
there would be no way to investigete the veracity of an annua compliance certification.

In summary, this permit in no way assures North Shore Towers compliance with NOx RACT
emisson limits. A single stack test once every five yearsis far too infrequent to assure ongoing
compliance. While the operating load restrictions may provide some assurance that North Shore
Towersis complying with NOx RACT limits, DEC has not met its burden of demondtrating that these
limits are sufficient to assure compliance. In fact, DEC vehemently denies reliance on operating load
limits as * surrogate monitoring” of compliance. Findly, DEC'sremova and jumbling of recordkeeping
and reporting requirements makes the permit conditions that relate to NOx RACT unenforceable asa
practica matter.

DEC bears the burden of establishing that the permit conditions are sufficient to assure North
Shore Towers compliance with gpplicable requirements. Because DEC has not met its burden in this
case, the U.S. EPA Adminigtrator must object to this permit.

Maintenance of Equipment:

Condition 5 recites the generd requirement under 6 NY CRR 8§ 200.7 that pollution control
equipment be maintained according to ordinary and necessary practices, including manufacturer’s
specifications. It does not appear, however, that North Shore Towers relies on pollution control
equipment. If this requirement does not apply to North Shore Towers, it must be deleted from the
proposed permit.
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If this requirement does apply to North Shore Towers, it must be supplemented with periodic
monitoring. The proposed permit does not describe North Shore Towers  pollution control equipment
or explain the manufacturer’ s specifications for maintenance. Nor does the proposed permit require
North Shore Towers to perform maintenance activities or document ingpections. Under circumstances
where an gpplicable requirement lacks monitoring requirements sufficient to provide a reasonable
assurance of compliance, periodic must be added. Thus, this requirement must not be stated generdly,
but must be gpplied specificdly to thisfadility. The permit must explain exactly what qudifies as
reasonable maintenance practices and spell out the manufacturer’ s specifications. Furthermore, the
proposed permit must require North Shore Towers to perform periodic monitoring that assures the
facility’ s compliance with maintenance requirements.

In response to NY PIRG' s comments on the draft permit with respect to this permit condition,
DEC asserted:

As noted in the comment, thisis agenera requirement under 6 NY CRR 8 200.7 which
isgpplied to dl ar permits. While this condition may gppear in some ingtances where
no pollution control equipment isin operation, the condition will be retained asisin
order to ensure that maintenance is addressed for those instances where control
equipment isin place. Source owners may instal control equipment voluntarily, thet is,
without having the permit address the specific control equipment. The condition would
apply without having the permit address the specific control equipment. Maintenance
plans are typicaly submitted as part of documentation in support of the gpplication.
Based on engineering judgment, we believe that incorporating this information as
enforceable permit conditions would be both onerous and unnecessary. If required
control equipment fails to operate and permit limits are exceeded an enforcement action
would be initiated.

DEC Responsiveness Summary, re: Generd Permit Conditions, at 3.

DEC' s response does not judtify the agency’ s falure to identify whether the requirement gpplies
to North Shore Towers and, if the requirement applies, the agency’ sfailure to include sufficient periodic
monitoring to assure compliance. Firg, a“generd requirement” is arequirement that appliesto all
fecilitiesin the sameway. Thisisnot agenerd requirement because it may not even gpply to North
Shore Towers. A TitleV permit must identify the requirements that gpply to the permitted facility, not
provide a shopping list of requirements that might apply. DEC's assertion that it is proper to include an
ingpplicable requirement in a permit without explanation smply because there is a dight chance that the
facility may voluntarily ingal equipment that would subject it to this requirement & some point during the
permit term is unacceptable. In the off chance that the facility does voluntarily ingdl pollution control
equipment during the permit term, this requirement will gpply to the facility even if it is not included in the
permit. Part 70 requiresaTitle V permit to include dl requirements that gpply to the facility as of the
date of permit issuance, not al requirements that might somehow become applicable to the facility
during the permit term.



North Shore Towers Petition, page 24 of 34

Second, section 504 of the Clean Air Act makesit clear that each Title V permit must include
“conditions as are necessary to assure compliance with gpplicable requirements of [the Clean Air Act],
including the requirements of the applicable implementation plan.” Here, the proposed permit lacks
conditions designed to assure North Shore Towers compliance with an gpplicable SIP requirement.
DEC does not provide avdid judtification for its determination that no periodic monitoring is necessary
to assure compliance with this condition. Instead, DEC smply aleges that based upon “engineering
judgment,” periodic monitoring would be “onerous and unnecessary.”

Findly, the point of requiring afacility to maintain pollution control equipment properly isto
prevent an exceedance of applicable pollution limits. DEC dismisses the preventative nature of this
applicable requirement and Smply assertsthat if the control equipment fails AND North Shore Towers
violates an emisson limitation, an enforcement action will be initiated. Notice that DEC says nothing
about the possibility of an enforcement action brought to enforce the requirement that pollution control
equipment be maintained properly. Thisis because DEC will have no way of knowing whether North
Shore Towers complies with this requirement because the permit condition is not supported by periodic
monitoring.

DEC srefusd even to identify whether this requirement applies to North Shore Towers, let
aone the agency’ sfailure to include sufficient periodic monitoring to assure compliance with this
requirement, is a clear violation of Part 70 regquirements and judtifies the Administrator’ s objection to
this proposed permit.

Unpermitted Emission Sour ces:

Condition 7 sates that if the owner failed to apply for a necessary permit, the owner must apply
for the permit and the facility will be subject to dl regulations that were applicable a the time of
congtruction or modification. We have severa concerns.

Firgt, if North Shore Towersis currently subject to a New Source Review (“NSR”) or
“Prevention of Significant Deterioration (“PSD”) permit, the terms of that permit must be included in the
Title V permit and the permit must be cited as the basis for the requirements. If North Shore Towers
does not have aNSR or PSD permit, DEC must not issue North Shore TowersaTitle V permit until it
has made a reasonable investigation into whether North Shore Towers is required to have such a
permit. The results of thisinvestigation must be explained in a* statement of bass” Our confusion over
whether North Shore Towersis subject to aNSR or PSD permit is based upon the fact that neither
DEC' s standard permit application form nor DEC' s draft permits make it clear whether afacility is
subject to a pre-existing permit.

Second, based upon the language of Item 7.1, it appears that the only pendty North Shore
Towers will face in the event that DEC discovers that the facility lacks a required permit isthe
requirement to obtain the permit. In other words, the facility will not be pendized. If Item 7.1 remains
in the permit, it is essentid that a clause be added that states that if it is discovered that North Shore
Towerslacks arequired permit, North Shore Towers will be subject to dl pendties authorized by Sate
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and federa law. Otherwise, there is a possihility that the permit shield will block DEC, U.S. EPA, and
the public from imposing such pendties.

NY PIRG recognizes that Condition 7 is simply arecitation of 6 NYCRR § 201-1.2. Whilethis
approach may work for some regulatory requirements, it does not work for this one because of the
exisence of the permit shield. Under the permit shield, compliance with the terms of the condition are
tantamount to compliance with thelaw. Inthiscasg, it gppearsthat if the facility goes ahead and applies
for apermit that it should have applied for earlier, it will be in compliance with the law and pendties
cannot be assessed. Whileit is possible (and perhaps likely) that a court would not interpret the permit
shidd in this manner, there is no reason to take that risk.

Air contaminants collected in air cleaning devices:

Conditions 10 and 11 both gpply to the handling of air contaminants collected in an air cleaning
device. NYPIRG explained in its comments on the draft permit that if North Shore Towers relies upon
an ar cleaning device that collects air contaminants, the permit must include recordkeeping requirements
aufficient to assure that North Shore Towers handles air contaminants in compliance with permit
requirements. In response to NY PIRG's comments on the draft permit with respect to these permit
conditions, DEC asserted that:

No change is necessary. This condition isincluded with dl air permits regardless of
whether or not air pollution controls arein place. It gppliesin the event that air pollution
control devicesareingtdled. Asnoted in a previous reponse, Source owners may
ingal control equipment voluntarily without having to modify the permit. Asaresult,
this condition would gpply without having the permit necessarily address the specific
control equipment.

DEC Responsveness Summary, Re: Genera Permit Conditions at 5.

Aswe dtated above with respect to Condition 5, if these requirements do not apply to North
Shore Towers, they must be deleted from the permit. Alternatively, the currently non-existent statement
of basis could explain that while this requirement does not currently apply to North Shore Towers, the
rule will gpply in the event that such adeviceisingdled. Incuding ingpplicable requirementsin a permit
without explanation only servesto confuse the public.

Applicable Criteria:

Condition 15 is a generic condition stating that the facility must comply with any requirements of
an accidentd release plan, response plan, or compliance plan. NYPIRG is concerned that requirements
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in these documents might not be incorporated into the permit. If such documents exist, they are
gpplicable requirements and must be included as permit terms. Furthermore, any enforceable
requirements contained in * support documents submitted as part of the permit gpplication for this
facility” must be incorporated directly into the permit. DEC responded to NYPIRG's comment on this
permit condition by asserting that “[a]ll of the relevant requirements of any supporting documents have
been fully incorporated into the draft permits” DEC Responsveness Summary, Re: Genera Permit
Conditionsat 7. Evenif dl redlevant requirements are not incorporated into North Shore Towers
proposed permit, there is no reason to include this unenforceable condition in the proposed permit.
Because of its vagueness, this permit condition adds absolutely nothing to the proposed permit. As
U.S. EPA’s White Paper #2 explains.

Referenced documents must aso be specificdly identified. Descriptive information such
asthe title or number of the document and the date of the document must be included
S0 that there is no ambiguity as to which version of which document is being referenced.
Citations, cross references, and incorporations by reference must be detailed enough
that the manner in which any referenced materid gppliesto afacility is clear and isnot
reasonably subject to misinterpretation. Where only a portion of the referenced
document applies, gpplications and permits must specify the relevant section of the
document. Any information cited, cross referenced, or incorporated by reference must
be accompanied by a description or identification of the current activities, requirements,
or equipment for which the information is referenced.

U.S. EPA, White Paper Number 2 for Improved Implementation of the Part 70 Operating
Permits Program, March 5, 1996, at 37. The proposed permit’ s vague reference to “[a]ny reporting
requirements and operations under an accidenta release plan, response plan and compliance plans as
gpproved as of the date of the permit issuance’ (documents that may or may not exist) cannot possibly
satisfy the White Paper #2 requirement that referenced documents be specifically identified and detailed
enough that the manner in which the materia gppliesto North Shore Towersis clear.

Compliance Requirements:

Condition 17 makes reference to “risk management plans’ if they apply to the facility. Simply
indicating that the facility might be subject to arisk management plan isinsufficient to assure the facility’s
compliance with CAA 8 112(r). The permit must identify which requirements apply to the facility, not
amply indicate what might apply. If DEC does not know whether the rule gpplies, it must say soin the
Satement of basis.

Required Emissions Tests:

In comments on the draft permit, NY PIRG pointed out that Condition 30 includes everything
that is required under 6 NY CRR §202-1.1 except the requirement that the permittee “shdl bear the
cost of measurement and preparing the report of measured emissions.” This conditionis clearly
applicable to North Shore Towers and must be included in the permit. It isinappropriate to paraphrase
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arequirement and leave out one or more conditions. This practice results in confusion over what
conditions are applicable to the source. In fact, EPA’s White Paper Number 2 for Improved
Implementation of the Part 70 Operating Permits Program states explicitly that “it is generaly not
acceptable to use a combination of referencing certain provisions of an applicable requirement while
pargphrasing other provisions of that same applicable requirement. Such apractice, particularly if
coupled with a permit shield, could create dua requirements and potentia confusion.” White Paper #2
a 40. The difference hereisthat the draft permit paraphrases some of the requirements, while entirely
failing to describe or reference other requirements.

DEC responded to this comment by stating that:

The additional language proposed by NY PIRG is unnecessary. The requirement as
stated per 202-1.1 places the burden of conducting and reporting any required emission
testing on the permittee.

DEC Responseto NYPIRG Comments, re;. Specific Permit Conditions at 3. The *language proposed
by NYPIRG” isthe last sentence of 6 NYCRR § 202-1.1. It must be assumed that if DEC believed
that it was necessary to include that last sentence in the underlying applicable requirement, that sentence
isworthy of being included in Title V permits.

Visible emission limited:

NYPIRG's comments on the draft permit with respect to condition 34 pointed out that the draft
permit lacked any kind of periodic monitoring to assure North Shore Towers compliance with the
gpplicable opacity limitation. (6 NYCRR § 211.3).

DEC responded to NYPIRG's comment by providing the following information:

This requirement is part of the SIP and gppliesto al sources however it should be
replaced by two separate monitoring conditions (see A and B below). The conditions
Specify the limit that is not to be exceeded a any time together with an averaging time,
monitoring frequency and reporting requirement. To date, EPA has not provided
guidance as to the method and frequency of monitoring opacity for generd category
sources that do not require continuous opacity monitors. Thisis a nationwide issue that
is being dedlt with on a source category-by-source category bass. At thispoint in time
we have established a periodic monitoring strategy for oil-fired boilers that are not
otherwise required to have COMs. The rest of the emisson point universeis divided
between those emission points where there is no expectation of visble emissons and
those where there are some vishle emissons. This category is further subdivided into
those source categories where opacity violations are probable and those where opacity
violaions are not likely. We are currently working to establish engineering parameters
that will result in an gppropriate visble emission periodic monitoring policy.
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DEC Responsveness Summary, Re: General Conditionsat 6. While NYPIRG is encouraged by the
fact that DEC plansto develop an gppropriate visble emisson periodic monitoring policy, the periodic
monitoring required to demonstrate North Shore Towers compliance with 6 NYCRR § 211.3 remains
inadequate.

Firg, NYPIRG suspects that DEC did not actualy include these conditions in the proposed
permit.

Second, conditions A and B asreferred to in DEC' s reponsiveness summary do not congtitute
periodic monitoring. Neither requirement specifies what kind of monitoring is to be performed (other
than stating that the averaging method is a 6-minute average). Nether requirement specifies how often
any monitoring isto be performed, other than stating “asrequired.” Neither requirement specifiesa
regqular reporting requirement, except “upon request by regulatory agency.” It cannot be argued that
these conditions suffice as periodic monitoring.*

Third, NYPIRG is concerned by DEC' s position that so long as a nationa policy has not been
developed, DEC isfreeto issue Title V permits that lack periodic monitoring sufficient to assure
compliance. Thisisadlear violation of 40 CFR Part 70. While anationd policy would certainly be
helpful to DEC, such apalicy isnot a prerequidte for incluson of appropriate periodic monitoring in
eech individud TitleV permit.*®

Findly, it isuncdear how the information provided by DEC in the responsiveness summary
regarding the “emission point universe”’ relates to North Shore Towers. North Shore Towers TitleV
permit must assure compliance at each emisson point. DEC may not omit required periodic monitoring
from North Shore Towers permit on the basis that DEC has not gotten around to developing
gppropriate periodic monitoring.

The Administrator must object to this proposed permit because the permit lacks sufficient
periodic monitoring as required by the Clean Air Act and 40 CFR Part 70.

Fuel Sampling for Sulfur Content:
For reasons that remain unclear, DEC ingsts upon placing the sulfur-in-fuel limitations of 6

NY CRR 8 225 in the gate-only section of the permit, while placing the monitoring conditions designed
to assure compliance with sulfur limitations in the federaly enforceable section of the permit. As

1t also doesn’t appear necessary to break the conditions into two sub-conditions. The only difference between the
two sub-conditionsisthat one specifies that the “upper limit” is 20 percent while the other specifiesthat the “ upper
limit” is57 percent. Inall other respectsthe two conditions areidentical.

> nfact, the Clean Air Act scheme of providing state agencies with responsibility for and a degree of discretion over
the design of TitleV programs operates as an incentive for each state permitting authority to make determinations
regarding issues that have not been fully resolved by U.S. EPA.
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discussed beow under “ gtate-only conditions,” the actud limitation isin the SIP and must be on the
federa side of the permit.

The draft permit contained two federaly enforceable conditions that required recordkeeping in
order to assure compliance with the sulfur limit. In comments on the draft permit, NYPIRG pointed out
severd inadegquacies in these conditions. DEC removed the two conditions and replaced them with
three smilar conditions.

Despite the replacements, NY PIRG remains unconvinced that the permit assures North Shore
Towers compliance with the sulfur limit. Firg, the reports are till only due “upon request.” Second,
DEC falsto explain why these conditions condtitute adequate periodic monitoring. DEC must explain
why North Shore Towersis never required to test the sulfur content of the fud that is ddlivered to the
facility. Periodic sampling of sulfur content is necessary in order to provide a reasonable assurance that
the certifications being signed by suppliers are reliable. Third, while the new condition 37 gppears to
require North Shore Towers to maintain records of fuel andysis and information on the quantity of fuel
received and burned, the permit fails to explain how the fud analysisis performed or who performsthe
fuel andyss. New Condition 36 does not help because it asmply references 6 NY CRR § 225-1.8,
which does not provide thisinformation. Moreover, new condition 35 does not appear to add much to
the permit because it only gpplies to owner or operators of facilities who sdll oil and/or cod. To our
knowledge, North Shore Towers only purchases oil. Findly, the new permit conditions only require
North Shore Towers to maintain records of fud andysesfor 3 years. Under 40 CFR Part 70, dl
monitoring records must be maintained for five years. DEC isincorrect in asserting that the 3 year
requirement in 6 NY CRR 8 225 overrides the federd requirement that records be maintained for five
years.

Opacity Limitation

The proposed permit lacks adequate periodic monitoring to assure compliance with the opacity
limitation provided in 6 NYCRR 8§ 227-1.3. NYPIRG submitted extensve comments on the draft
permit regarding the lack of adequate opacity monitoring to no avail.

The opacity monitoring included in the permit is not designed to identify and resolve non-
compliance with opacity limits and does not assure compliance with gpplicable requirements as required
under 40 CFR Part 70. Under Condition 39, the facility is not required to perform amethod 9 test until
vigble emissons are observed for two days. After the two day trigger the facility has two additiona
days to perform the Method 9 test. Thus, the facility can be out of compliance with the one-hour
average limit for four days before atest is performed. Thisis unacceptable and does not assure
compliance with the opacity limit.

It isfair to assume that the best periodic monitoring regime to assure compliance with 8§ 227-
1.3 would involve reliance upon continuous opacity monitors. DEC must explain in the statement of
basis why thisfacility is not required to perform continuous monitoring.
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If DEC demondtrates that continuous monitoring is not appropriate due to factors that suggest
that the facility is not particularly likely to violate the requirement, or if continuous monitors are
technicdly or economicaly infeasible, then improvements need to be made in the monitoring regime
currently included in the proposed permit.

To assure compliance with opacity limits, the permit must require prompt Method 9 testing
following the observation of visble emissons. While it may not be necessary for the person performing
the daily check to betrained in Method 9, it is essentia that there be someone at the facility at al times
who istrained in Method 9 so0 that a Method 9 test can be performed when the daily check triggersthe
requirement for aMethod 9 test. If visible emissions are observed, a person trained in Method 9
must perform the Method 9 test within one hour after visible emissions are observed.

Terms smilar to the following need to be added to assure that the facility complies with
the opecity limit:

Qualifications of the daily observer

“Observer certification for plume evaluation is not required to conduct the survey.
However, it is necessary that the observer is educated on the general procedures for
determining the presence of visgble emissons. Asaminimum, the observer must be trained
and knowledgeable regarding the effects on the visibility of emissons caused by
background contrast, the position of the sun and amount of ambient lighting, observer
position relative to source and sun, and the presence of uncombined water.”

Details about the daily observation

“Each stack or emission point shdl be observed for aminimum cumulative duration of 15 seconds
during the survey.”

“Any vidble emissons other than uncombined water shdl be recorded as a positive reading
associated with the emission point or stack.”

Details about Method 9 testing

“Method 9 testing shdl be initiated as soon as possible but not later than 1 hour after the
requirement to conduct such testing istriggered.”

“Method 9 testing shall be performed by persons with current EPA Reference Method 9
certification.”
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“All Method 9 testing shdl be performed during periods when the subject emissons unit is
operaing.”

“If the subject emissons unit is down for maintenance or not operating, the permittee shall
commence Method 9 testing within one hour after the unit comes back on line”

“If not possible to perform Method 9 readings due to inclement wegther conditions, the
permittee shal make three attempts within the following 24 hour period to complete the
required Method 9 testing.”

“A record of dl attempts to conduct Method 9 testing shdl be maintained in a permanently
bound log book.”

Details about Recordkeeping

“In addition to keeping records of the result of the daily observation, the facility must be
required to keep arecord of Method 9 measurements, including the date and time

attempted and the date and time of actual measurements. Moreover, the facility must be
required to keep arecord of any remedia measures taken to resolve opacity problems.”

Details about reporting

“The facility must be required to report to DEC the results of any anadlysis that demongirates
an exceedance promptly. Promptly must be defined as, at a minimum, one business day.
The report may be by telephone, but must be followed with awritten report thet is placed in
the facility’ sfile. Furthermore, areport of dl visua monitoring must be submitted to DEC at
least once every six months.”

Findly, under 6 NYCRR 8§ 227-1.3(b), aviolation of the opacity limit can be determined based
upon any credible evidence. Condition 47 of the draft permit specifies that compliance is “based upon
the Ix minute average in reference test method 9 in Appendix A of 40 CFR 60.” Thisis consdered
“credible evidence-bugter” language and isillegd. The permit can specify Method 9 as the periodic
monitoring method, but the permit may not make Method 9 the exclusive benchmark for demongrating
compliance.

In response to NY PIRG' s comments on the inadequacy of opacity requirementsin the draft
permit, DEC smply restated the language of the draft permit. See Responseto NYPIRG Comments,
re; Specific Permit Conditionsat 7.

The Adminigtrator must object to the proposed permit because (1) monitoring included in the
proposed permit is inadequate and (2) the permit illegdly limits the type of evidence that can be used to
demongdrate compliance. The Administrator must insst that DEC draft a new permit for North Shore
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Towers that includes conditions (such as those suggested above) that actudly assure compliance with
gpplicable opacity limitations.

Operational Flexibility

NY PIRG is concerned about the part of Condition 50 that provides that “ Emission Source
0001D may not operate in dua-fud firing mode except upon obtaining written permisson from
NYSDEC.” Since no explanation of this condition was provided for this condition in the statement of
bas's, we were puzzled until we reviewed the facility file maintained & DEC. We then redlized thet this
is actudly an attempt at incorporating “ operationd flexibility” into the draft permit. We have severd
concerns about this approach.

North Shore Towers gpparently plansto replace one of its dectric generating diesdl engines
within the next two years. NYPIRG would be happy to see this engine replaced, especidly sinceit
gppears that this engine was one of the engines that was not able to meet NOx RACT requirements at
lower operating loads. To accomplish this replacement in the most expedient fashion, North Shore
Towers hopes to not be required to seek a permit modification to ingtal the new engine, but instead to
get pre-agpprova for the replacement in thisinitid Title V permit application.

Allowing North Shore Towersto replace amgor piece of equipment without any public notice
isingppropriate. The draft permit does not even provide the public notice that such a replacement might
beintheworks. Ingtead, it mysterioudy suggests that this engine that currently cannot burn naturd gas
will some day be ableto do so. The permit fails to inform the public that someday soon this engine will
be removed and a new, as yet unidentified engine will be brought in to replaceit. Eveniif it were
gopropriate to pre-gpprove a new, unidentified piece of equipment in aTitle V permit, the draft permit
must make it clear that thisiswhat is being gpproved. Also, under New Y ork’ s operationd flexibility
provisons (which are actualy located in the regulations that apply to date facility permits, not Title V
permits), it does not gppear that the proposed engine replacement can be done without a permit
modification. 6 NYCRR § 201-5.4(b)(1) provides:

(b) Operationd Hexihility.

(1) Certain changes and modifications which meet the criteriaunder (i) - (iii) below may be
conducted without prior gpprova of the Department and shal not require modification of
the permit. The facility owner and/or operator must however maintain records of the date
and description of such changes and make such records available for review by Department
representatives upon request.

(i) changesthat do not cause emissions to exceed any emisson limitation contained in
regulations or gpplicable requirements under this Chapter;

(i) changes which do not cause the source to become subject to any additiona regulations
or requirements under this Chapter;



North Shore Towers Petition, page 33 of 34

(iit) changesthat do not seek to establish or modify afederdly-enforceable emission cap or
limit.

The proposed engine replacement does not satisfy the criteria for a change that does not require a
permit modification. Once the new engine isingaled, the facility will be required to test the enging's
compliancewith NOx RACT. Thisrequirement for atest is an additiona requirement. Findly, the draft
permit explicitly describes the engine that is currently indtdled at the facility as the engine covered by the
permit. Even if the new engine is deaner than the existing engine, it is not the engine covered by the
permit.

DEC responded to NY PIRG' s comments on thisissue by stating thet:

TheTitle V permit dlows that 0001D burn only oil. This particular unit will never burn
gas ance the facility could not demondtrate that adjustments and/or fine tuning of this
engine will cause the operation of the unit to comply with NOx RACT.

No permit is needed to replace this unit provided the owner can demondrate that the
new unit meets the NOx-RACT and dl other emission limitations of 6 NY CRR and 40
CFR 60, once the unit is replaced.

Response to NYPIRG comments, re; Specific Permit Conditions, at 9. Once again, NYPIRG finds
DEC' sresponse unsatisfactory. If Emisson Unit 0001D cannot comply with NOx RACT when
burning naturd gas, the permit must not say that it can burn natura gas upon approva by DEC.
Moreover, NYPIRG'sunderganding of 6 NY CRR 8 201-5.4(b)(1) isthat if amodification triggersa
requirement (like the requirement to perform aNOx RACT test), then thisis a modification that must be
approved by DEC and incorporated into the facility’ s permit through a permit modification. The TitleV
permit cannot be used to pre-gpprove a modification when there are no details provided about the
modification, whatsoever.

C. State-Only Requirements

Sulfur limitation:

Condition 58, which provides that no person will sall, offer for sde, purchase or use any #6 fue
oil which contains sulfur in aquantity greater than 0.2 percent by weight, isimproperly identified in the
proposed permit as a state-only condition. This requirement isincluded in New York’'sSIP as 6
NY CRR Subpart 225.1, Table 1 (approved into the SIP on 11/12/81) and is therefore federally
enforcesble.

In response to NY PIRG comments on the draft permit with respect to this condition, DEC
asserted that:
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The current version of 6 NY CRR Subpart 225-1 is not included in the State
Implementation Plan. In addition the Department does not intend to submit it for
gpproval to the SIP. Therefore, it is gppropriate to insert this condition under the State-
only requirements.

While DEC asserts that the current version of 6 NY CRR Subpart 225-1 is not included in New York's
SIP, the agency does not dispute the fact that the SIP version of Part 225 contains the same
requirement for New Y ork City facilities as the current version.

Condition 52 must be placed in the federdly enforceable section of North Shore Towers Title

V permit. The permit must accurately identify the legd basisfor the federdly enforcegble permit
condition by stating that the condition is based upon a SIP requirement.*®

Conclusion

In light of the numerous and significant violations of 40 CFR Part 70 identified in this petition,
the Administrator must object to the proposed Title V permit for North Shore Towers Apartments, Inc.

Respectfully submitted,

Dated: July 30, 2000 Keri Powdl, Esq.

New York, New Y ork New York Public Interest Research
Group, Inc.
9 Murray Street

New York, New Y ork 10007
(212) 349-6460

18 DEC can enforce the current version of Part 225 but not the version that is part of the SIP. U.S. EPA and the public
can enforce the SIP version but not the current version. Thus, any permit issued to North Shore Towers must
include the SIP version in the federally-enforceabl e section and the state version in the state-only section. 1n doing
s0, DEC must explain that one version isin the SIP and one version isnot. Currently, DEC does not identify which
version of aregulation serves asthe basisfor arequirement. Nor does DEC identify the SIP status of requirementsin
aTitleV permit.



