The EPA no longer subscribes
to the reading of the NSR
regulations reflected in this
memorandum. See New York v.

EPA, 443 F.3d 880 (DC Cir.
2006) for more information.
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VEMORANDUM

SUBJECT: Pollution Control Projects and New Source Revi ew ( NSR)
Applicability

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

TO Director, Air, Pesticides and Toxics
Managenment Division, Regions | and IV
Director, Ar and Waste Managenent Divi sion,

Region |1

Director, Ar, Radiation and Toxics Division,
Region 11

Director, Air and Radi ati on D vi si on,
Regi on V

Director, Air, Pesticides and Toxics Division,
Regi on VI

Director, Air and Toxics Division,
Regions VII, VIII, IX and X

Thi s menorandum and attachnent address issues involving the
Envi ronmental Protection Agency's (EPA's) NSR rul es and gui dance
concerning the exclusion frommjor NSR of pollution control
projects at existing sources. The attachnment provides a full
di scussion of the issues and this policy, including illustrative
exanpl es.

For several years, EPA has had a policy of excluding certain
pol lution control projects fromthe NSR requirenents of parts C
and D of title | of the Clean Air Act (Act) on a case-by-case
basis. In 1992, EPA adopted an explicit pollution control
project exclusion for electric utility generating units [see
57 FR 32314 (the "WEPCO rul e" or the "WEPCO rul emaki ng")]. At
the time, EPA indicated that it would, in a subsequent
rul emaki ng, consi der adopting a formal pollution control project
exclusion for other source categories [see 57 FR 32332]. 1In the
interim EPA stated that individual pollution control projects
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i nvol ving source categories other than utilities could continue
to be excluded from NSR by permtting authorities on a case-by-
case basis [see 57 FR at 32320]. At this tinme, EPA expects to
conplete a rul emaking on a pollution control project exclusion
for other source categories in early 1996. This menorandum and
attachnment provide interimguidance for permtting authorities on
the approvability of these projects pending EPA s final action on
a formal regul atory excl usion.

The attachnment to this nenorandum outlines in greater detai
the type of projects that may qualify for a conditional exclusion
fromNSR as a pollution control project, the safeguards that are
to be net, and the procedural steps that permtting authorities
should follow in issuing an exclusion. Projects that do not neet
t hese saf eguards and procedural steps do not qualify for an
exclusion from NSR under this policy. Pollution control projects
potentially eligible for an exclusion (provided all applicable
safeguards are net) include the installation of conventional or
i nnovati ve em ssions control equi pnent and projects undertaken to
accommodate swtching to an inherently |less-polluting fuel, such
as natural gas. Under this guidance, States may al so excl ude as
pol lution control projects some material and process changes
(e.g., the switch to a less polluting coating, solvent, or
refrigerant) and sonme other types of pollution prevention
projects undertaken to reduce em ssions of air pollutants subject
to regul ati on under the Act.

The repl acenment of an existing em ssions unit with a newer
or different one (albeit nore efficient and | ess polluting) or
the reconstruction of an existing emssions unit does not qualify
as a pollution control project. Furthernore, this guidance only
applies to physical or operational changes whose prinmary function
is the reduction of air pollutants subject to regul ation under
the Act at existing najor sources. This policy does not apply to
air pollution controls and em ssions associated with a proposed
new source. Simlarly, the fabrication, manufacture or
production of pollution control/prevention equipnment and
inherently less-polluting fuels or raw materials are not
pol lution control projects under this policy (e.g., a physical or
oper ati onal change for the purpose of producing refornul ated
gasoline at a refinery is not a pollution control project).

It is EPA's experience that many bona fide pollution control
projects are not subject to nmajor NSR requirenents for the sinple
reason that they result in a reduction in annual em ssions at the
source. In this way, these pollution control projects are
out side maj or NSR coverage in accordance with the general rules
for determning applicability of NSR to nodifications at existing
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sources. However, sone pollution control projects could result
in significant potential or actual increases of sonme pollutants.
These |l atter projects conprise the subcategory of pollution
control projects that can benefit fromthis guidance.

A pol lution control project nust be, on bal ance,
"environnental |y beneficial" to be eligible for an excl usion.
Further, an environmental |l y-beneficial pollution control project
may be excl uded from ot herwi se applicable major NSR requirenments
only under conditions that ensure that the project wll not cause
or contribute to a violation of a national anmbient air quality
standard (NAAQS), prevention of significant deterioration (PSD)
increnment, or adversely affect visibility or other air quality
related value (AQRV). In order to assure that air quality
concerns with these projects are adequately addressed, there are
two substantive and two procedural safeguards which are to be
followed by permtting authorities review ng projects proposed
for excl usion.

First, the permtting authority nust determ ne that the
proposed pollution control project, after consideration of the
reduction in the targeted pollutant and any coll ateral effects,
will be environnentally beneficial. Second, nothing in this
gui dance aut horizes any pollution control project which would
cause or contribute to a violation of a NAAQS, or PSD increnent,
or adversely inpact an AQRV in a class | area. Consequently, in
addition to this "environnental | y-beneficial" standard, the
permtting authority nust ensure that adverse coll ateral
environmental inpacts fromthe project are identified, mnimzed,
and, where appropriate, mtigated. For exanple, the source or
the State nust secure offsetting reductions in the case of a
project which will result in a significant increase in a
nonat t ai nnent pollutant. Were a significant collateral increase
in actual emssions is expected to result froma pollution
control project, the permtting authority must al so assess
whet her the increase could adversely affect any national anbient
air quality standard, PSD increnment, or class | AQRV.

In addition to these substantive safeguards, EPA is
speci fying two procedural safeguards which are to be foll owed.
First, since the exclusion under this interimguidance is only
avai |l abl e on a case-by-case basis, sources seeking exclusion from
maj or NSR requirenments prior to the forthcom ng EPA rul emaki ng on
a pollution control project exclusion nust, before beginning
construction, obtain a determnation by the permtting authority
that a proposed project qualifies for an exclusion fromnma or NSR
requi renents as a pollution control project. Second, in
considering this request, the permtting authority nust afford
the public an opportunity to review and comment on the source's
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application for this exclusion. It is also inportant to note
that any project excluded from major new source review as a
pol lution control project nmust still conply with all otherw se

applicabl e requirenents under the Act and the State
i npl emrentation plan (SIP), including mnor source permtting.

Thi s gui dance docunent does not supersede existing Federal
or State regulations or approved SIP's. The policies set out in
thi s menorandum and attachnent are intended as gui dance to be
applied only prospectively (including those projects currently
under evaluation for an exclusion) during the interimperiod
until EPA takes action to revise its NSR rules, and do not
represent final Agency action. This policy statenent is not ripe
for judicial review. Mreover, it is not intended, nor can it be
relied upon, to create any rights enforceable by any party in
litigation with the United States. Agency officials may decide
to follow the guidance provided in this nmenorandum or to act at
variance with the guidance, based on an anal ysis of specific
ci rcunst ances. The EPA al so may change this guidance at any tine
W thout public notice. The EPA presently intends to address the
matters discussed in this docunent in a forthcom ng NSR
rul emaki ng regardi ng proposed changes to the programresulting
fromthe NSR Reform process and will take coment on these
matters as part of that rul emaking.

As noted above, a detailed discussion of the types of
projects potentially eligible for an exclusion frommajor NSR as
a pollution control project, as well as the safeguards such
projects must neet to qualify for the exclusion, is contained in
the attachnment to this nenorandum The Regional Ofices should
send this nenorandumwi th the attachnent to States within their
jurisdiction. Questions concerning specific issues and cases
shoul d be directed to the appropriate EPA Regional Ofice.
Regional O fice staff may contact David Sol onon, Chief, New
Source Review Section, at (919) 541-5375, if they have any
gquesti ons.

At t achment

cc: Ar Branch Chief, Regions I-X
NSR Ref or m Subcomm ttee Menbers



At t achment

GUI DANCE ON EXCLUDI NG POLLUTI ON CONTROL PRQIECTS
FROM MAJOR NEW SOURCE REVI EW ( NSR)

|. Purpose

The Environnmental Protection Agency (EPA) presently expects
to conplete a rul emaki ng on an exclusion frommajor NSR for
pol lution control projects by early 1996. 1In the interim
certain types of projects (involving source categories other than
utilities) may qualify on a case-by-case basis for an excl usion
frommaj or NSR as pollution control projects. Prior to EPA' s
final action on a regulatory exclusion, this attachnment provides
interimguidance for permtting authorities on the types of
projects that may qualify on a case-by-case basis from maj or NSR
as pollution control projects, including the substantive and
procedural safeguards which apply.

1. Background

The NSR provisions of part C [prevention of significant
deterioration (PSD)] and part D (nonattai nment requirenents) of
title |l of the Clean Air Act (Act) apply to both the construction
of maj or new sources and the nodification of existing major
sources.! The nodification provisions of the NSR prograns in
parts C and D are based on the broad definition of nodification
in section 111(a)(4) of the Act. That section contenplates a
two-step test for determ ning whether activities at an existing
maj or facility constitute a nodification subject to new source
requirenents. In the first step, the review ng authority
determ nes whet her a physical or operational change will occur.
In the second step, the question is whether the physical or
operational change will result in any increase in em ssions of
any regul ated pol | utant.

The definition of physical or operational change in
section 111(a)(4) could, standing al one, enconpass the nobst
mundane activities at an industrial facility (even the repair or
repl acenent of a single | eaky pipe, or a insignificant change in
the way that pipe is utilized). However, EPA has recognized that
Congress did not intend to nmake every activity at a source
subj ect to new source requirenents under parts Cand D. As a
result, EPA has by regulation limted the reach of the
nodi fication provisions of parts Cand Dto only major
nmodi fications. Under NSR, a "mmjor nodification" is generally a

The EPA's NSR regul ations for nonattai nment areas are set
forth at 40 CFR 51. 165, 52.24 and part 51, Appendix S. The PSD
programis set forth in 40 CFR 52.21 and 51. 166.
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physi cal change or change in the nethod of operation of a major
stationary source which would result in a significant net

em ssions increase in the em ssions of any regul ated pol | ut ant
[see, e.g., 40 CFR 52.21(b)(2)(i)]. A "net em ssions increase"
is defined as the increase in "actual em ssions" fromthe
particul ar physical or operational change together with any ot her
cont enpor aneous i ncreases or decreases in actual em ssions [see,
e.g., 40 CFR 52.21(b)(3)(i)]. In order to trigger maj or new
source review, the net em ssions increase nust exceed specified
"significance" levels [see, e.g., 40 CFR 52.21(b)(2)(i) and 40
CFR 52.21(b)(23)]. The EPA has al so adopted common-sense
exclusions fromthe "physical or operational change" conponent of
the definition of "major nodification.”" For exanple, EPA' s
regul ati ons contain exclusions for routine maintenance, repair,
and replacenent; for certain increases in the hours of operation
or in the production rate; and for certain types of fuel swtches
[see, e.g., 40 CFR 52.21(b)(2)(1ii)].

In the 1992 "WEPCO' rul emaking [57 FR 32314], EPA anended
its PSD and nonattai nment NSR regul ations as they pertain to
utilities by adding certain pollution control projects to the
list of activities excluded fromthe definition of physical or
operational changes. |In taking that action, EPA stated it was
largely formalizing an existing policy under which it had been
excl udi ng individual pollution control projects where it was
found that the project "would be environnmentally beneficial,
taking into account anbient air quality" [57 FR at 32320; see
also id., n. 15].2

The EPA has provi ded exclusions for pollution control
projects in the formof "no action assurances" prior to
Novenber 15, 1990 and nonapplicability determ nations based on
Act changes as of Novenber 15, 1990 (1990 Anendnents).
Ceneral ly, these exclusions addressed clean coal technol ogy
projects and fuel switches at electric utilities.

Because the WEPCO rul emaking was directed at the utility
i ndustry which faced "nmassive i ndustry-w de undert aki ngs of
pol lution control projects” to conmply with the acid rain
provi sions of the Act [57 FR 32314], EPA limted the types of
projects eligible for the exclusion to add-on controls and fuel
swtches at utilities. Thus, pollution control projects under
the WEPCO rul e are defined as:

2Thi s gui dance pertains only to source categories other than
electric utilities, and EPA does not intend for this guidance to
af fect the WEPCO rul emaki ng in any way.
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any activity or project undertaken at an
existing electric utility steam generating
unit for purposes of reducing em ssions from
such unit. Such activities or projects are
l[imted to:

(A) The installation of conventional or

i nnovative pollution control technol ogy,
including but not limted to advanced fl ue
gas desul furization, sorbent injection for
sul fur dioxide (SG) and nitrogen oxides
(NQ) controls and electrostatic
precipitators;

(B) An activity or project to accommopdate
switching to a fuel which is |ess polluting
than the fuel in use prior to the activity or
proj ect

[40 CFR 51.165(a) (1) (xxv) (enphasis added)].
The definition also includes certain clean coal technol ogy
denonstration projects. Id.

The EPA built two safeguards into the exclusion in the
rulemaking. First, a project that neets the definition of
pol lution control project will not qualify for the exclusion
where the "reviewi ng authority determ nes that (the proposed
project) renders the unit |less environnentally beneficial . . .
[see, e.g., 51.165(a)(1)(v)(O(8)]. In the WEPCO rule, EPA did
not provide any specific definition of the environnmentally-
beneficial standard, although it did indicate that the pollution
control project provision "provides for a case-by-case assessnent
of the pollution control project's net em ssions and over al
i npact on the environnment” [57 FR 32321]. This provisionis
buttressed by a second safeguard that directs permtting
authorities to evaluate the air quality inpacts of pollution
control projects that could--through coll ateral em ssions
i ncreases or changes in utilization patterns--adversely inpact
local air quality [see 57 FR 32322]. This provision generally
aut hori zes, as appropriate, a permtting authority to require
nodel | i ng of em ssions increases associated with a pollution
control project. 1d. Mre fundanmentally, it explicitly states
that no pollution control project under any circunstances nay
cause or contribute to violation of a national anbient air
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quality standard (NAAQS), PSD increnent, or air quality related
value (AQRV) in aclass | area. 1d.3

As noted, the WEPCO rul emaki ng was expressly limted to
existing electric utility steamgenerating units [see, e.g., 40
CFR 51.165(a)(1)(v) (O (8) and 51.165(a)(1)(xx)]. The EPAlimted
the rulemaking to utilities because of the inpending acid rain
requi renents under title IV of the Act, EPA s extensive
experience wth new source applicability issues for electric
utilities, the general simlarity of equipnent, and the public
avai lability of utility operating projections. The EPA indicated
it would consider adopting a formal NSR pollution control project
exclusion for other source categories as part of a separate NSR
rul emeki ng. The rul emaking in question is now expected to be
finalized by early 1996. On the other hand, the WEPCO rul emaki ng
al so noted that EPA' s existing policy was, and would continue to
be, to allow permtting authorities to exclude pollution control
projects in other source categories on a case-by-case basis.

L1l Case-By-Case Pollution Control Project Determ nations

The follow ng sections describe the type of projects that
may be considered by permtting authorities for exclusion from
maj or NSR as pollution control projects and two saf eguards that
permtting authorities are to use in evaluating such projects--
the environnmental |l y-beneficial test and an air quality inpact
assessnment. To a large extent, these requirenents are drawn from
t he WEPCO rul emaki ng. However, because the WEPCO rul e was
designed for a single source category, electric utilities, it
cannot and does not serve as a conplete tenplate for this

3The WEPCO rul e refers specifically to "visibility
[imtation" rather than "air quality related values." However,
EPA clearly stated in the preanble to the final rule that
permtting agencies have the authority to "solicit the views of
others in taking any other appropriate renedi al steps deened

necessary to protect class | areas. . .. The EPA enphasizes that
all environnmental inpacts, including those on class | areas, can
be considered. . .." [57 FR 32322]. Further, the statutory

protections in section 165(d) plainly are intended to protect

agai nst any "adverse inpact on the AQRV of such [class I] |ands
(including visibility)." Based on this statutory provision, EPA
bel i eves that the proper focus of any air quality assessnent for
a pollution control project should be on visibility and any ot her
relevant AQRV's for any class | areas that nay be affected by the
proposed project. Permtting authorities should notify Federal
Land Managers where appropriate concerning pollution control
projects which may adversely affect AQRV s in class | areas.
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gui dance. Therefore, the follow ng descriptions expand upon the
WEPCO rule in the scope of qualifying projects and in the
specific elenments inherent in the safeguards. These changes
reflect the far nore conplicated task of evaluating pollution
control projects at a wde variety of sources facing a nyriad of
Federal, State, and |local clean air requirenents.

Since the safeguards are an integral conponent of the
excl usion, States nust have the authority to inpose the
saf eguards in approving an exclusion frommajor NSR under this
policy. Thus, State or local permtting authorities in order to
use this policy should provide statenents to EPA describing and
affirmng the basis for its authority to inpose these safeguards
absent major NSR  Sources that obtain exclusions frompermtting
authorities that have not provided this affirmation of authority
are at risk in seeking to rely on the exclusion issued by the
permtting agency, because EPA nmay subsequently determ ne that
the project does not qualify as a pollution control project under
this policy.

A. Types of Projects Covered
1. Add-On Controls and Fuel Sw tches

I n the WEPCO rul emaki ng, EPA found that both add-on
em ssions control projects and fuel switches to | ess-polluting
fuels could be considered to be pollution control projects. For
t he purposes of today's guidance, EPA affirns that these types of
projects are appropriate candi dates for a case-by-case excl usion
as well. These types of projects include:

- the installation of conventional and advanced fl ue gas
desul furi zation and sorbent injection for SO,;

- electrostatic precipitators, baghouses, high efficiency
mul ticl ones, and scrubbers for particulate or other
pol | ut ant s;

- flue gas recirculation, | ow NQ burners, selective non-
catal ytic reduction and selective catalytic reduction for

NQ,; and

- regenerative thermal oxidizers (RTO, catalytic
oxi di zers, condensers, thermal incinerators, flares and
carbon adsorbers for volatile organi c conpounds (VOC)
and toxic air pollutants.

Proj ects undertaken to accomopdate switching to an
i nherently |l ess-polluting fuel such as natural gas can al so
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qualify for the exclusion. Any activity that is necessary to
accommodate swtching to a inherently less-polluting fuel is
considered to be part of the pollution control project. |In sone
i nstances, where the em ssions unit's capability woul d otherw se
be inpaired as a result of the fuel switch, this may involve
certain necessary changes to the pollution generating equi pnment
(e.g., boiler) in order to maintain the normal operating
capability of the unit at the tinme of the project.

2. Pol | uti on Prevention Projects

It is EPA's policy to pronote pollution prevention
approaches and to renove regul atory barriers to sources seeking
to devel op and i npl enent pollution prevention solutions to the
extent allowed under the Act. For this reason, permtting
authorities may al so apply this exclusion to switches to
inherently less-polluting raw materials and processes and certain
ot her types of "pollution prevention" projects.* For instance,
many VOC users will be making switches to water-based or powder-
pai nt application systens as a strategy for neeting reasonably
avai |l abl e control technol ogy (RACT) or switching to a non-toxic
VOC to conply with maxi num achi evabl e control technol ogy (MACT)
requirenments.

Accordi ngly, under today's guidance, permtting authorities
may consi der excluding raw material substitutions, process
changes and ot her pollution prevention strategies where the
pol lution control aspects of the project are clearly evident and
Wll result in substantial em ssions reductions per unit of
out put for one or nore pollutants. In judging whether a
pol lution prevention project can be considered for exclusion as a
pollution control project, permtting authorities may al so
consider as a relevant factor whether a project is being
undertaken to bring a source into conpliance with a MACT, RACT,
or other Act requirenent.

“For purposes of this guidance, pollution prevention nmeans
any activity that through process changes, product refornul ation
or redesign, or substitution of |less polluting raw materi al s,
elimnates or reduces the release of air pollutants and ot her
pollutants to the environnent (including fugitive em ssions)
prior to recycling, treatnent, or disposal; it does not nean
recycling (other than certain "in-process recycling" practices),
energy recovery, treatnent, or disposal [see Pollution Prevention
Act of 1990 _sect.ion 6602(b). _and _section 6603(5)(A) and (B); see

_____________________________________________
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Al t hough EPA is supportive of pollution control and
prevention projects and strategies, special care nust be taken in
classifying a project as a pollution control project and in
evaluating a project under a pollution control project exclusion.
Virtually every nodernization or upgrade project at an existing
industrial facility which reduces inputs and |lowers unit costs
has the concurrent effect of |owering an em ssions rate per unit
of fuel, raw material or output. Nevertheless, it is clear that
these major capital investnents in industrial equipnment are the
very types of projects that Congress intended to address in the
new source nodification provisions [see Wsconsin Electric Power
Co. v. Reilly, 893 F.2d 901, 907-10 (7th Gr. 1990) (rejecting
contention that utility life extension project was not a physi cal
or operational change); Puerto Rican Cenent Co., Inc. v. EPA, 889
F.2d 292, 296-98 (1st G r. 1989) (NSR applies to nodernization
proj ect that decreases em ssions per unit of output, but
i ncreases econom c efficiency such that utilization may increase
and result in net increase in actual em ssions)]. Likew se, the
repl acenent of an existing emssions unit with a newer or
different one (albeit nore efficient and | ess polluting) or the
reconstruction of an existing em ssions unit would not qualify as
a pollution control project. Adopting a policy that
automatically excludes from NSR any project that, while | owering
operating costs or inproving performance, coincidentally |lowers a
unit's em ssions rate, would inproperly exclude al nost al
nodi fications to existing em ssions units, including those that
are likely to increase utilization and therefore result in
overall higher levels of em ssions.

In order to limt this exclusion to the subset of pollution
prevention projects that will in fact |ower annual em ssions at a
source, permtting authorities should not exclude as pollution
control projects any pollution prevention project that can be
reasonably expected to result in an increase in the utilization
of the affected em ssions unit(s). For exanple, projects which
significantly increase capacity, decrease production costs, or
i nprove product marketability can be expected to affect
utilization patterns. Wth these changes, the environnment may or
may not see a reduction in overall source em ssions; it depends
on the source's operations after the change, which cannot be
predicted with any certainty.® This is not to say that these

This is in marked contrast to the addition of pollution
control equi pnment which typically does not, in EPA s experience,
result in any increase in the source's utilization of the
em ssion unit in question. In the few instances where this
presunption is not true, the safeguards discussed in the next
section shoul d provide adequate environnental protections for
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types of projects are necessarily subject to major NSR

requi renents, only that they should not be excluded as pollution
control projects under this guidance. The EPA may consi der

di fferent approaches to excluding pollution prevention projects
frommaj or NSR requirenents in the upcom ng NSR rul emaki ng.

Under this guidance, however, permtting authorities should
carefully revi ew proposed pollution prevention projects to

eval uate whether utilization of the source will increase as a
result of the project.

Furthernore, permtting authorities should have the
authority to nonitor utilization of an affected em ssions unit or
source for a reasonable period of tine subsequent to the project
to verify what effect, if any, the project has on utilization.

In cases where the project has clearly caused an increase in
utilization, the permtting authority may need to reeval uate the
basis for the original exclusion to verify that an exclusion is
still appropriate and to ensure that all applicable safeguards
are being net.

B. Saf eguards

The foll ow ng saf equards are necessary to assure that
projects being considered for an exclusion qualify as
environmental |y beneficial pollution control projects and do not
have air quality inpacts which would preclude the excl usion.
Consequently, a project that does not neet these safeguards does
not qualify for an exclusion under this policy.

1. Environnental |l y-Beneficial Test

Projects that neet the definition of a pollution control
project outlined above may nonet hel ess cause col |l ateral em ssions
i ncreases or have ot her adverse inpacts. For instance, a | arge
VOC incinerator, while substantially elimnating VOC em ssi ons,
may generate sizeable NQ em ssions well in excess of
significance levels. To protect against these sorts of problens,
EPA in the WEPCO rul e provided for an assessnent of the overal
environnmental inpact of a project and the specific inpact, if
any, on air quality. The EPA believes that this safeguard is
appropriate in this policy as well.

Unl ess information regarding a specific case indicates
otherw se, the types of pollution control projects listed in
I11. A 1. above can be presuned, by their nature, to be
environnmental ly beneficial. This presunption arises fromEPA' s

t hese additions of pollution control equipnent.
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experience that historically these are the very types of
pollution controls applied to new and nodified em ssions units.
The presunption does not apply, however, where there is reason to
believe that 1) the controls will not be designed, operated or

mai ntai ned in a manner consistent with standard and reasonabl e
practices; or 2) collateral em ssions increases have not been
adequat el y addressed as di scussed bel ow.

In making a determ nation as to whether a project is
environmental |y beneficial, the permtting authority nust
consider the types and quantity of air pollutants emtted before
and after the project, as well as other rel evant environnental
factors. Wi | e because of the case-by-case nature of projects
it is not possible to list all factors which should be consi dered
in any particul ar case, several concerns can be noted.

First, pollution control projects which result in an
increase in non-targeted pollutants should be reviewed to
determ ne that the collateral increase has been m nimzed and
Wil not result in environnmental harm M nim zation here does
not mean that the permtting agency shoul d conduct a BACT-type
review or necessarily prescribe add-on control equipnent to
treat the collateral increase. Rather, mnim zation neans that,
wi thin the physical configuration and operational standards
usual |y associated wth such a control device or strategy, the
source has taken reasonabl e neasures to keep any coll ateral
increase to a mnimum For instance, the permtting authority
could require that a | ow NQ, burner project be subject to
tenperature and ot her appropriate conbustion standards so that
carbon nonoxide (CO em ssions are kept to a m nimum but would
not review the project for a CO catal yst or other add-on type
options. In addition, a State's RACT or MACT rule may have
explicitly considered nmeasures for mnimzing a collateral
increase for a class or category of pollution control projects
and requires a standard of best practices to mnimze such
collateral increases. In such cases, the need to mnimze
collateral increase fromthe covered class or category of
pol lution control projects can be presunmed to have been
adequately addressed in the rule.

In addition, a project which would result in an unacceptable
increased risk due to the release of air toxics should not be
considered environnmentally beneficial. 1t is EPA s experience,
however, that nost projects undertaken to reduce em ssions,
especially add-on controls and fuel switches, result in
concurrent reductions in air toxics. The EPA expects that many
pol lution control projects seeking an exclusion under this
gui dance wi Il be for the purpose of conplying with MACT
requi renments for reductions in air toxics. Consequently, unless
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there is reason to believe otherwi se, permtting agencies nmay
presune that such projects by their nature will result in reduced
risks fromair toxics.

2. Additional Alr Quality Inpacts Assessnents
(a) Ceneral

Not hing in the Act or EPA s inplenenting regul ati ons would
allow a permtting authority to approve a pollution control
project resulting in an em ssions increase that would cause or
contribute to a violation of a NAAQS or PSD i ncrenent, or
adversely inpact visibility or other AQRVin a class | area [see,
e.g., Act sections 110(a)(2)(C, 165, 169A(b), 173].

Accordingly, this guidance is not intended to allow any project
to violate any of these air quality standards.

As di scussed above, it is possible that a pollution control
project--either through an increase in an em ssions rate of a
collateral pollutant or through a change in utilization--wll
cause an increase in actual em ssions, which in turn could cause
or contribute to a violation of a NAAQS or increnment or
adversely inpact AQRV's. For this reason, in the WEPCO rul e the
EPA required sources to address whenever 1) the proposed change
woul d result in a significant net increase in actual em ssions of
any criteria pollutant over levels used for that source in the
nost recent air quality inpact analysis; and 2) the permtting
authority has reason to believe that such an increase woul d cause
or contribute to a violation of a NAAQS, increnent or visibility
limtation. |If an air quality inpact analysis indicates that the
increase in emssions will cause or contribute to a violation of
any anbi ent standard, PSD increnent, or AQRV, the pollution
control exclusion does not apply.

The EPA believes that this safeguard needs to be applied
here as well. Thus, where a pollution control project wll
result in a significant increase in em ssions and that increased
| evel has not been previously analyzed for its air quality inpact
and raises the possibility of a NAAQS, increnent, or AQRV
violation, the permtting authority is to require the source to
provide an air quality analysis sufficient to denonstrate the
i npact of the project. The EPA will not necessarily require that
the increase be nodel ed, but the source nust provide sufficient
data to satisfy the permtting authority that the new | evel s of
em ssions will not cause a NAAQS or increnent violation and w |
not adversely inpact the AQRV' s of nearby potentially affected
class | areas.
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In the case of nonattai nnent areas, the State or the source
nmust provide offsetting em ssions reductions for any significant
increase in a nonattainment pollutant fromthe pollution control
project. In other words, if a significant collateral increase of
a nonattai nment pollutant resulting froma pollution control
project is not offset on at | east a one-to-one ratio then the
pol lution control project would not qualify as environnentally
beneficial.® However, rather than having to apply offsets on a
case- by-case basis, States may consider adopting (as part of
their attainnment plans) specific control neasures or strategies
for the purpose of generating offsets to mtigate the projected
collateral em ssions increases froma class or category of
pol l ution control projects.

(b) Determ nation of Increase in Em ssions

The question of whether a proposed project will result in an
em ssions increase over pre-nodification |evels of actual
em ssions is both conplicated and contentious. It is a question
t hat has been debated by the New Source Revi ew Reform
Subconmm ttee of the Clean Air Act Advisory Conmttee and is
expected to be revisited by EPA in the sane upcom ng rul emaki ng
that will consider adopting a pollution control project
exclusion. In the interim EPA is adopting a sinplified approach
to determ ning whether a pollution control project will result in
i ncreased em ssi ons.

The approach in this policy is prem sed on the fact that EPA
does not expect the vast mpjority of these pollution control
projects to change established utilization patterns at the
source. As discussed in the previous section, it is EPA s
experience that add-on controls do not inpact utilization, and
pol lution prevention projects that could increase utilization my
not be excluded under this guidance. Therefore, in nost cases it
wll be very easy to calculate the em ssions after the change:
the product of the new em ssions rate tinmes the existing
utilization rate. In the case of a pollution control project
that collaterally increases a non-targeted pollutant, the actual
i ncrease (calculated using the new em ssions rate and current
utilization pattern) would need to be analyzed to determne its
air quality inpact.

®Regardl ess of the severity of the classification of the
nonattai nnent area, a one-to-one offset ratio will be considered
sufficient under this policy to mtigate a collateral increase
froma pollution control project. States may, however, require
offset ratios that are greater than one-to-one.
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The permtting authority may presune that projects neeting
the definition outlined in section I (A (1) will not change
utilization patterns. However, the permtting authority is to
reject this presunption where there is reason to believe that the
project will result in debottl enecking, |oadshifting to take
advant age of the control equi pnent, or other neaningful increase
in the use of the unit above current |evels. Where the project
will increase utilization and em ssions, the associ ated em ssions
i ncreases are cal cul ated based on the post-nodification potenti al
to emt of the unit considering the application of the proposed
controls. In such cases the permtting agency shoul d consi der
the projected increase in emssions as collateral to the project
and determ ne whether, notw thstanding the em ssions increases,
the project is still environnentally beneficial and neets al
appl i cabl e saf eguards.

In certain [imted circunstances, a permtting agency nmay
take action to inpose federally-enforceable limts on the
magni tude of a projected collateral em ssions increase to ensure
that all safeguards are net. For exanple, where the data used to
assess a projected collateral em ssions increase i s questionable
and there is reason to believe that em ssions in excess of the
projected increase would violate an applicable air quality
standard or significantly exceed the quantity of offsets
provi ded, restrictions on the magnitude of the coll ateral
i ncrease may be necessary to ensure conpliance with the
appl i cabl e saf eguards.

| V. Procedural Safeguards

Because EPA has not yet pronul gated regul ati ons governing a
general ly applicable pollution control project exclusion from
maj or NSR (other than for electric utilities), permtting
authorities nust consider and approve requests for an exclusion
on a case-by-case basis, and the exclusion is not self-executing.
| nst ead, sources nust receive case-by-case approval fromthe
permtting authority pursuant to a mnor NSR permtting process,
State nonapplicability determ nation or simlar process.

[ Nothing in this guidance voids or creates an exclusion from any
appl i cabl e m nor source preconstruction review requirenment in any
SIP that has been approved pursuant to section 110(a)(2)(C and
40 CFR 51. 160-164.] This process should al so provide that the
application for the exclusion and the permtting agency's
proposed deci sion thereon be subject to public notice and the
opportunity for public and EPA witten comment. In those limted
cases where the applicable SIP al ready exenpts a cl ass or
category of pollution controls project fromthe m nor source
permtting public notice and comment requirenments, and where no
collateral increases are expected (e.g., the installation of a
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baghouse) and all ot herw se applicable environnental safeguards
are conplied wth, public notice and coment need not be provided
for such projects. However, even in such circunstances, the
permtting agency shoul d provi de advance notice to EPA when it
applies this policy to provide an exclusion. For standard-w de
applications to groups of sources (e.g., RACT or MACT), the
notice may be provided to EPA at the tinme the permtting
authority intends to issue a pollution control exclusion for the
cl ass or category of sources and thereafter notice need not be
given to EPA on an individual basis for sources wthin the

noti ced group.

V. Em ssion Reduction Credits

In general, certain pollution control projects which have
been approved for an exclusion frommajor NSR may result in
em ssion reductions which can serve as NSR offsets or netting
credits. Al or part of the em ssion reductions equal to the
di fference between the pre-nodification actual and post-
nodi fication potential em ssions for the decreased pollutant may
serve as credits provided that 1) the project will not result in
a significant collateral increase in actual em ssions of any
criteria pollutant, 2) the project is still considered
environnental |y beneficial, and 3) all otherw se applicable
criteria for the crediting of such reductions are net (e.g.,
quantifiable, surplus, permanent, and enforceable). Were an
excl uded pollution control project results in a significant
collateral increase of a criteria pollutant, em ssions reduction
credits fromthe pollution control project for the controlled
pollutant may still be granted provided, in addition to 2) and 3)
above, the actual collateral increase is reduced bel ow t he
appl i cabl e significance |evel, either through contenporaneous
reductions at the source or external offsets. However, neither
the exclusion frommjor NSR nor any credit (full or partial) for
em ssion reductions should be granted by the permtting authority
where the type or anount of the em ssions increase which would
result fromthe use of such credits would | essen the
envi ronnent al benefit associated with the pollution control
project to the point where the project would not have initially
qualified for an exclusion.

V. Illustrative Exanpl es
The foll ow ng exanples illustrate some of the guiding

princi ples and saf eguards di scussed above in review ng proposed
pol lution control projects for an exclusion from maj or NSR
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Exanple 1

PRQIECT DESCRI PTION: A chem cal manufacturing facility in
an attainnment area for all pollutants is proposing to install a
RTO to reduce VOC em ssions (including em ssions of sone
hazardous pollutants) at the plant by about 3000 tons per year
(tpy). The em ssions reductions fromthe RTO are currently
voluntary, but may be necessary in the future for title Il MACT
conpliance. Although the RTO has been designed to m nimze NQ
em ssions, it will produce 200 tpy of new NQ, em ssions due to
t he uni que conposition of the em ssions stream There is no
i nformati on about the project to rebut a presunption that the
project will not change utilization of the source. Aside from
the NQ increase there are no other environnental inpacts known
to be associated with the project.

EVALUATION:  As a qualifying add-on control device, the
project may be considered a pollution control project and nay be
considered for an exclusion. The permtting agency shoul d:

1) verify that the NQ increase has been mnimzed to the extent
practicable, 2) confirm (through nodeling or other appropriate
means) that the actual significant increase in NQ em ssions does
not violate the applicable NAAQS,’ PSD i ncrenent, or adversely

i npact any Cass | area AQRV, and 3) apply all otherw se
applicable SIP and m nor source permtting requirenents,

i ncl udi ng opportunity for public notice and comment.

Exanple 2

PRQIECT DESCRI PTION: A source proposes to replace an
existing coal-fired boiler with a gas-fired turbine as part of a
cogeneration project. The new turbine is an exact replacenent
for the energy needs supplied by the existing boiler and wll
emt |ess of each pollutant on an hourly basis than the boiler
di d.

EVALUATI ON: The repl acenent of an existing em ssions unit
wth a newunit (albeit nore efficient and | ess polluting) does
not qualify for an exclusion as a pollution control project. The
conpany can, however, use any otherw se applicable netting
credits fromthe renoval of the existing boiler to seek to net
the new unit out of nmmjor NSR

I'f the source were located in an area in which
nonat t ai nment NSR applied to NQ em ssions increases, 200
tons of NQ offset credits would be required for the project
to be eligible for an excl usion.
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Exanple 3

PRQIECT DESCRI PTION: A source plans to physically renovate
and upgrade an existing process |line by nmaking certain changes to
t he existing process, including extensive nodifications to
em ssions units. Follow ng the changes, the source wll expand
production and manufacture and market a new product line. The
project will cause an increase in the economc efficiency of the
line. The renovated line will also be Iess polluting on a per-
product basis than the original configuration.

EVALUATI ON:  The change is not eligible for an exclusion as
a pollution control project. On balance, the project does not
have clearly evident pollution control aspects, and the resultant
decrease in the per-product em ssions rate (or factor) is
incidental to the project. The project is a physical change or
change in the nethod of operation that will increase efficiency
and productivity.

Exanple 4

PRQIECT DESCRI PTION: I n response to the phaseout of
chl or of  uorocarbons (CFC) under title VI of the Act, a mmjor
source i s proposing to substitute a | ess ozone-depl eting
substance (e.g., HCFC-141b) for one it currently uses that has a
greater ozone depleting potential (e.g., CFC-11). A larger
anount of the | ess-ozone depleting substance will have to be
used. No other changes are proposed.

EVALUATI ON:  The project may be considered a pollution
control project and may be considered for an exclusion. The
permtting agency should verify that 1) actual annual em ssions
of HCFC-141b after the proposed switch will cause |ess
stratospheric ozone depletion than current annual em ssions of
CFC-11; 2) the proposed switch will not change utilization
patterns or increase em ssions of any other pollutant which would
i npact a NAAQS, PSD increnent, or AQRV and will not cause any
cross-nedi a harm including any unacceptabl e increased ri sk
associated with toxic air pollutants; and 3) apply all otherw se
applicable SIP and m nor source permtting requirenents,

i ncl udi ng opportunity for public notice and comment.
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Exanple 5

PRQIECT DESCRI PTION: An existing landfill proposes to
install either flares or energy recovery equipnent [i.e.,
turbines or internal conbustion (1C) engines]. The reductions
fromthe project are estimated at over 1000 tpy of VOC and are
currently not necessary to neet Act requirenents, but may be

necessary sone tinme in the future. 1In case Athe project is the
repl acenent of an existing flare or energy system and no increase
in NQ emssions will occur. 1In case B, the equipnent is a first

time installation and will result in a 100 tpy increase in NQ.
In case C, the equipnment is an addition to existing equi pnment
which will acconmodate additional landfill gas (resulting from
i ncreased gas generation and/or capture consistent wth the
current permtted [imts for growh at the landfill) and w |
result in a 50 tpy increase in NQ.

EVALUATION: Projects A B, and C may be consi dered
pol lution control projects and may be considered for an
excl usion; however, in cases Band C, if the landfill is |ocated
in an area required to satisfy nonattai nnment NSR for NQ
em ssions, the source would be required to obtain NQ, offsets at
aratio of at least 1:1 for the project to be considered for an
exclusion. [NOTE: VOC-NQ, netting and tradi ng for NSR purposes
may be discussed in the upcom ng NSR rul emaking, but it is beyond
the scope of this guidance.] Although neither turbines or IC
engines are listed in section I1l.A 1 as add-on control devices
and woul d normal ly not be considered pollution control projects,
in this specific application they serve the sanme function as a
flare, namely to reduce VOC enm ssions at the landfill with the
added incidental benefit of producing useful energy in the
process. 8

The permtting agency should: 1) verify that the NQ
i ncrease has been minimzed to the extent practicable; 2) confirm

8The production of energy here is incidental to the project
and is not a factor in qualifying the project for an exclusion as
a pollution control project. |In addition, any supplenmental or
co-firing of non-landfill gas fuels (e.g., natural gas, oil)
woul d disqualify the project from being considered a pollution
control project. The fuels would be used to maxi m ze any
econom ¢ benefit fromthe project and not for the purpose of
pollution control at the landfill. However, the use of an
alternative fuel solely as a backup fuel to be used only during
brief and infrequent start-up or energency situations would not
necessarily disqualify an energy recovery project from being
considered a pollution control project.
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(through nodeling or other appropriate neans) that the actual
significant increase in NQ emssions wll not violate the
appl i cabl e NAAQS, PSD increnent, or adversely inpact any AQRV,
and 3) apply all otherw se applicable SIP and m nor source and,
as noted above, in cases B and C ensures that NQ, offsets are
provided in an area in which nonattainment review applies to NQ
em ssions increases. permtting requirenents, including
opportunity for public notice and comment.





