UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
RESEARCH TRIANGLE PARK NC 27711

April 8, 1994

VEMORANDUM
SUBJECT: Air Quality Operating Permts Prograns
VWi ch Apply to Tribal Lands

FROM Kirtley Q Cox, Chief
OQperating Permts Policy Section, PPB (MD 15)

TO. | ndi an Coordi nator, EPA Regions I-11, 1V-X

As part of our outreach efforts, we have sent the attached
letter and fact sheet (covering 40 CFR Parts 70 and 71) to
approximately 300 Indian Tribes.

Pl ease direct your questions to Ms. Candace Carraway of ny
staff at (919) 541-3189.

At t achment

cc: E Lillis
C. Carraway



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
Office of Air Quality Planning and Standards
Research Triangle Park, North Carolina 27711

April 1 6, 1994

M. June M ke,

Chair 29 Pal ns General Counci

c/o den Calac 1150 E. Palm Cyn. Drive
Pal m Springs, California 92262

Dear M. M ke:

The Cean Air Act Anendnents of 1990 provide for a new operating
permts program (for stationary sources of air pollution) which we
expect to result in inproved air quality nationw de. Under this
program States have new requirenents for issuing operating permts
to major stationary sources of air pollution. Those pernmts are to
contain the air pollution control requirements of the Cean Air Act
(Act) which apply to the source. States are required to submt their
operating permits prograns to the U S. Environnental Protection
Agency (EPA) for approval.

This letter is one of several ways in which EPAis alerting
Tribes to the opportunity they have to develop and adm nister their
own operating permts prograns under the Act. The encl osed fact sheet
provi des basic information on the Act's requirenents for operating
permits progranms. Al so, this letter notifies Tribes about a Federal
regul ati on which EPA is currently devel oping (the Federal Operating
Permits Programrule) that may affect sources of air pollution on
Tri bal | ands.

Unli ke States, Tribes are not required to submt operating
permts prograns to EPA. However, the EPA strongly encourages Tribes
to take on this responsibility where feasible. The EPA will consult
with Tribes to identify their particular needs for air program
devel opnent assi stance and will provide devel opnmental financing and
ongoi ng techni cal assistance, as necessary. This policy is outlined
inarule which EPAis currently developing, entitled "Indian Tribes:
Air Quality Planning and Managenent." Were Tri bes decide to
establish Tribal operating permts progranms, they nmust cover al
lands within the exterior boundaries of the reservation and any off-
reservation | and over which the Tribe has established its
jurisdiction. Sources would submt application forns and be issued
permts by the Tribe.



The permt holders will be required to pay fees sufficient to
cover the permt program costs. The procedures for issuing and
revising permts will generally be the sane as the m ni num standards
that EPA set for approving State permts prograns. Tribes which are
interested in devel oping operating permts prograns are encouraged to
contact the appropriate EPA Regional Ofice, if they have not already
done so.

If, after some reasonable tine, EPA's efforts to assist Tribes
in devel oping Tribal operating permts progranms do not, in fact, |ead
to Tribal program devel opnent and approval, EPA plans to adm nister
the operating permts programon Tribal |ands. The EPA is currently
devel opi ng the Federal Operating Permts Programrule, a regulation
whi ch outlines how EPA will adm nister the programwhen a Tribe does
not choose to devel op an approvabl e operating permts program or when
an approved programis not being properly adm nistered. The proposed
rule will also apply to States.

The draft Federal Operating Permits Programrul e provides that
after consultation with the Tribe and prior to establishing a permts
program for sources on Tribal |ands, EPA will publish a notice in the
Federal Reqgister informng the public of the operating permts
program and the effective date of the program

Under the draft rule, EPA may authorize a Tribe to take
responsibility for sone or all of the adm nistration of the Federa
operating permits program Using its delegation authority, EPA may
forge a partnership with a Tribe which allows the Tribe to
increnental |y assunme greater responsibility for the program as its
expertise increases.

We woul d appreciate any comments you m ght have concerning the
broad outlines of the rule described above. Pl ease direct questions
and comments to Ms. Candace Carraway, O fice of Air Quality Planning
and Standards, Mail Drop 15, U.S. Environnental Protection Agency,
Research Triangle Park, North Carolina 27711. Her tel ephone nunber is
(919) 541-3189.

There will be at | east one nore opportunity for Tribes to
conment on the rule The proposed rule is scheduled for publication in
the Federal Register in early fall of this year and will be codified
at 40 CFR part 71. After the proposed rule is published, public
conmments will be accepted during the comment period (probably 60
days), and EPA wi |l conduct a public hearing on the proposal. The EPA
will consider all comments in preparing a final rule. Also, we are
expl oring other ways of seeking input on this draft rule fromlndian
Tri bes and seek your input as to how this may be best acconpli shed.




Thank you for your assistance in this regard.

Encl osure

c: S Htte
Lillis
Carr anay
Par ker
Kur t zweg

(@]

“dom

Si ncerely,

Kirtley Q Co Chief
Qperating Permits Policy Section
Perm ts Progranms Branch



FACT SHEET
STATE OPERATI NG PERM TS PROGRAMS UNDER THE CLEAN Al R ACT

What 1s the new Clean Air Act (Act) operating permits program?

One of the mmjor breakthroughs in the Cean Air Act
Amendnents of 1990 is a permt programfor |arger sources that
rel ease pollutants into the air.

Under the new program permts are issued by States and
Tribes or, when they do not carry out the Act satisfactorily, by
the Environnmental Protection Agency (EPA). The permt includes
informati on on which pollutants are being emtted (rel eased), how
much may be emtted, and what kinds of steps the source's owner
or operator is taking to reduce pollution, including plans to
nmoni tor (nmeasure) the pollution.

How will industry benefit from the permits program?

The permt systemis especially useful for businesses
covered by nore than one part of the law, since information about
all of a source's air pollution control requirenents will now be
in one place. The permt systemsinplifies and clarifies
i ndustry's obligations for cleaning up air pollution. For
i nstance, an electric power plant may be covered by the acid
rain, hazardous air pollutant, and nonattai nnment (snog) parts of
the Act. The detailed information required by all these separate
sections will be in the permt.

How will air quality be improved under the permits program?

Since permts will contain all of the source's requirenents
in one place and since sources will have to submt regul ar
nmonitoring reports to the State, the public and the State will be
able to nonitor whether sources are neeting the terns of their
permts. The EPA expects this oversight to lead to better
conpliance by the source and better enforcenent.

How will States and Tribes pay for the permits program?

Busi nesses seeking permts have to pay permt fees, much
i ke car owners paying for car registrations. The noney fromthe
fees must cover the cost of devel oping and adm ni stering the
operating permts program Although fees vary from State to
State, many States are setting fees at around $25 per year
(adjusted for inflation) for each ton of regulated air poll utant
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emtted by the source (for the first 4,000 tons emtted). Wen EPA
reviews State fee progranms, EPA will generally presune that this
fee level is sufficient to cover the cost of a State program

When are States required to develop their permits programs?

States were required to submt operating permts prograns to
EPA by Novenber 15, 1993. The EPA has issued rul es specifying the
m ni mrum requi rements for State permts progranms, in 57 FR 32, 250
(July 21, 1992). For exanple, States nmust show they have the | egal
authority to collect permt fees sufficient to cover the permt
program costs, to provi de adequate enforcenent, and to provide
opportunity for public review and conment during the permtting
process. The EPA has 1 year in which to approve a State's program
at which tine it becones effective. Sources nmust submt
applications for permts within 1 year of the effective date.

What happens if the State program does not meet all of EPA"s
requirements?

If a State fails to submt an adequate program EPA is
required by the Act to disapprove it. Al so, EPA nust inpose
sanctions (such as restricting the use of highway funds) 18 nonths
after the State's failure to submt an approvabl e program The EPA
must inplenment a Federal permts programin Novenber 1995 if a
State still has not received program approval.

State progranms that substantially neet the regulatory
requi rements nmay be granted interimapproval by EPA. To obtain
i nterimapproval, prograns nust satisfy a nunmber of m ni num
requi rements. States granted interimapproval will have up to 18
nmonths to correct deficiencies in their prograns.

Which types of air pollution sources must be covered by the
permits program?

Qperating permits prograns nust cover all large (major)
sources of air pollution. At the States' option, permts for
certain nonmaj or sources are not required during the first 5 years
of the permts program

What types of requirements will be contained in the permits?
Each permt nust incorporate terns and conditions to assure

that the source conplies with or neets each requirenent that
applies to the source. Such requirenents would include em ssions



l[imts and control technol ogies required by the State inpl enentation
pl an, Federal new source performance standards, Federal acid rain
rul es, Federal rules relating to hazardous air pollutants, and
Federal rules that require sources to nonitor and submt reports on
their em ssions.

What requirements apply to Indian Tribes which want to develop their
own operating permits programs?

First, an Indian Tribe nmust nmeet EPA's eligibility criteria for
adm ni stering an operating permts programunder the Act. A Tribe may
neet these criteria by denonstrating that (1) it is a federally-
recogni zed Tribe, (2) has a governing body carrying out substanti al
governmental duties and powers, and (3) it identifies the exterior
boundari es of the reservation or denonstrates its authority over off-
reservation lands. In addition, EPA will make a determ nation that a
Tribe is reasonably expected to be capable of carrying out an
operating permts program

The EPA is developing a rule called "Indian Tribes: Air Quality

Pl anni ng and Managenent, “whi ch outlines the ways in which a Triba
permtting programmay differ fromthe requirenments that States nust
follow. The existing Federal rule for State operating permts

progranms will be revised to account for these differences. In
general, Tribal permts progranms would | ook nmuch the sane as State
prograns. One major difference is that Tribes will not be subject to

sanctions if they decide not to devel op an operating permts program
or if they devel op one after the deadline which applies to State
progranms. Al so, the tinme frame for devel opi ng an approved programis
different. States nust devel op approvabl e prograns by Novenber 1994.
Tribes will be given a reasonable tine to devel op their operating
permts prograns.



