February 21, 2002

Ms. Kelly Haragan
Public Citizen
2812 Henphill Park
Austin, TX 78705

Dear Ms. Haragan:

As you know, on May 22, 2000, the U. S. Environnmenta
Protection Agency (EPA) pronul gated a rul emaki ng t hat extended
the title Vinterim approval period for 86 operating permts
prograns, including the State of Texas, until Decenber 1,

2001. The action was subsequently challenged by the Sierra
Club and the New York Public Interest Research Group. 1In
settling the litigation, EPA agreed to publish a notice in the
Federal Register that would alert the public that they nmay
bring to EPA's attention, alleged programmtic and/ or

i npl enentation deficiencies in title V prograns. |In addition,
EPA agreed to publish a Notice of Deficiency (NOD) when we
determ ne that a deficiency exists, or notify the commenter in
writing to explain our reasons for not making a finding of
defi ci ency.

On March 10, 2001, you submtted comments on behal f of
t he American Lung Association of Texas, Environnental Defense,
the law firm of Henry, Lowerre & Federick, Lone Star Chapter
of the Sierra Club, Texas Center for Policy Studies,
Sust ai nabl e Energy and Econom c Devel opnment Coal ition, Texas
Canpai gn for the Environnent, Galveston Houston Association
for Snmog Prevention, Nei ghbors for Neighbors, and Texas | npact
(collectively referred to as Comenters), alleging several
deficiencies with respect to the Texas title V program
(Comrent Letter). W have conpleted our review of those
comrent s.

Comment Letter, EPA published an|NODiin the Federal Register
for the followng itens: periodic nmonitoring (PM
regul ati ons, conpliance assurance nonitoring (CAM

regul ati ons, PM and CAM general operating permts (GOPs),



statenment of basis requirenment, applicable requirenent
definition, and potential to emt registration regulation. 67
Fed. Reg. 732 (January 7, 2002). The bases for these
deficiencies are set forth in the Federal Register dated
January 7, 2002. Wth respect to the other alleged
deficiencies you identified, we have outlined in the enclosure
our response to each issue. In sumary, we agree with sone of
the issues raised and have worked early with Texas Natural
Resource Conservation Conmm ssion to ensure that the Texas
programis being inplemented consistent with the permtting
program requirements of the Clean Air Act (“Act”) and EPA' s

i npl ementing regulations at Part 70 of title 40 Code of

Federal Regulations (40 C.F.R Part 70). The remainder of the
i ssues raised, we do not agree with and have given an

expl anation in each case. W wll continue to nonitor the
permtting authority’ s conpliance to assure that the
permtting authority inplenments the program consistent with
the Act and 40 C F.R Part 70.

Thank you for your comrents and your interest in the
Texas Operating Permts Program We | ook forward to worKking
with you in the future. |If you have any questions, please
feel free to contact Daron Page at (214) 665-2222.

Sincerely yours,
/sl

Carl E. Edlund

Director,

Mul ti medi a Pl anni ng and
Perm tting Division

Encl osure
cc: Jeffrey A Saitas

Executive Director
Texas Natural Resource Conservation Conm Ssion
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ENCL OSURE

Thr oughout this docunent, "we," "us," or "our" neans EPA
Qur analysis of the itenms in your Conment Letter are set forth
bel ow.

I . ENFORCEMENT AUTHORI TY
A. NEGATI VE APPLI CABI LI TY PERM T SHI ELDS

Comment s

Your first allegation relates to the use of negative
applicability permt shields by Texas Natural Resource
Conservation Comm ssion (TNRCC).! You claimthat the Texas
Title V program does not incorporate the federal requirenment
that TNRCC i nvestigate and explain any negative applicability
permt shields it includes in Title V permts (citing
30 T.A.C. §8 122.148). Wthout investigating facilities’
claims to grandfathered status, Texas is including provisions
in Title V permts which state that facilities are
grandfathered. |In so doing, Texas is using negative
applicability permt shields to "grandfather™ facilities that
may not truly qualify as grandfathered. You also contend that
a negative applicability permt shield, nust, therefore, be
acconmpani ed by an explanation for the issuing agency's
determ nation that the facility is not required to conply with
the listed regul ation.

I n addition, you contend that TNRCC does not specify in a
permt shield how nuch pollution is grandfathered. The
permts sinmply grandfather the em ssion unit. It is,
therefore, inpossible to determne fromthe Title V perm:t
when a facility is exceeding its grandfathered Iimt and
should be required to obtain a permt. Furthernore, you
contend there is no nonitoring or reporting required in
permts to ensure that facilities (1) do not exceed their

1A negative applicability permt shield is a permt
provi sion that states that certain listed requirenments are not
applicable to a facility. |If such a provision is included in
atitle Vpermt a facility does not have to conply with the
listed requirenents, even if the permtting agency has wongly
determ ned they are inapplicable.

1



grandfathered em ssions |imt and (2) do not nake
nodi fi cations which disqualify them from grandfathered status.

Comment Letter at 3 - 5.

EPA Response

40 CF.R. 8 70.6(f)(1)(ii) provides that the permtting
authority may include a permt shield in the permt provided
that the permtting authority determ nes that other
requi renments not specifically identified are not applicable to
the source, and the permt include the determ nation or a
conci se summary t hereof.

Texas' version of this regulation is set forth in

30 T.A.C. 8 122.148(c)(1)(A), which provides that for em ssion
units addressed by the permt shield, the Executive Director
must nmake a determni nation establishing “potentially applicable
requirenents ... specifically identified during the
application review process are not applicable to the source”.
The TNRCC states that it believes that this regulation is
consistent with Part 70 because it requires that the Executive
Director include in the permt shield section a basis for the
permt shield determnation. 26 TexReg 3747, 3769 (Muy 25,
2001).

A conpari son between 40 CF. R 8 70.6(f)(1)(ii) and
30 T.A.C. 8 122.148(c)(1)(A) shows that the regul ation
requires the Executive Director to make such a determ nation.
Therefore, we disagree that the Texas programis deficient in
this regard.

The amount of detail required to justify a negative
applicability permt shield will vary dependi ng upon the
conplexity of the applicability determ nation. Since the
permt shield protects the source from an enforcenent action
relating to particular applicable requirenment, the
determ nati on nust provide factual and | egal support for the

determ nation. In sonme cases, a brief sunmary may be
sufficient. In other cases, a detail ed explanation would be
required. However, a citation alone is not sufficient. “One

pur pose of this docunentation is to focus public coment on
the source’ s exenption or nonapplicability to a given



requi renent. ”?2

You al so asserted that there is no nonitoring or
reporting required in permts to ensure that facilities (1) do
not exceed their grandfathered em ssions |imt and (2) do not
make nodifications which disqualify them from grandfathered
status. The first itemrelates to the provisions of 40 C. F. R
88 70.6(a) and 70.6(c) (1) which require periodic nonitoring
sufficient to assure conpliance with the terns and conditions
of the permt.
Texas requires in 30 T.A.C. 8§ 122.142(b)(2)(B)(ii) that each
permt contain "the nonitoring, recordkeeping, reporting, and
testing requirenents associated with the enm ssion lintations
and standards ... sufficient to ensure conpliance with the
permt." W approved this provision as neeting the requirenent
in 40 CF.R 88 70.6(a) and 70.6(c)(1). This requirenent
applies to all applicable requirenments, including those
requi renments approved as part of the Texas State |nplenentation
Plan (SIP). Thus the nonitoring required under 30 T.A C
§ 122.142(b)(2)(B)(ii) will ensure that sources will ensure
t hat sources conply with all applicable requirenents, including
appl i cabl e grandfathered em ssions |imts approved as part of
the Texas SIP.® The nonitoring requirements in 30 T.A C
§ 122.142(b)(2)(B)(ii) will also serve to assist Texas in
det erm ni ng whet her a source nakes a nodification which wll
require the source to undergo permtting under 30 T.A C.
Chapter 116 or to denonstrate that it qualifies for a permt by
rul e under 30 T. A . C. Chapter 106. The basis for determ ning
whet her such change is subject to permitting is based upon the
facts relating to the nature of the change and how the proposed
change affects the em ssions. W believe that the nonitoring
is sufficient to ensure that a source neets its grandfathered

' 2EPA, Questions and Answers on the Requirenents of
Operating Permts Program Regul ations at 6-6 (July 7, 1993).

®In addition, we_issued _a Notice of Deficiency (NOD) on

January 7, 2002. 67 Fed. Reg. 732! In this NOD, we cited

1
1
1
L

conpliance assurance nonitoring regul ati ons, and peri odic

nmoni tori ng and conpliance assurance nonitoring general
operating permts. 67 Fed. Reg. at 733 - 734. The NOD
requires Texas to correct the deficiencies. Once corrected,
the Texas periodic nonitoring will fully neet the requirenents
of part 70.



em ssion limts and to verify whether a change at a source wl|
result in increased em ssions which are subject to new source
revi ew

We therefore disagree with you that this is a deficiency.
B. UPSETS
Comment s

Your second allegation relating to enforcenent authority
is that TNRCC s upset rules, although recently approved by EPA
into the Texas SIP, are contrary to EPA guidance.* You also
allege that TNRCC's Title V rules all ow upsets to be reported
according to the Texas Chapter 101 rules rather than the
devi ation reporting rules of Title V. The Chapter 101 rules
only require reporting of upsets that result in em ssions that
meet or exceed the reportable quantity [30 T.A.C. 8 101.6(a)].
Texas rules also exenpt the reporting of upsets at boilers or
conbustion turbines equi pped with continuous eni ssion
monitoring systems [30 T.A.C. § 101.6(d)]. Thus, you claim
that it is unclear whether upsets below the reportable quantity
or fromboilers of conbustion turbines equipped with continuous
enm ssion nonitoring systens will be reported under the Texas
program Finally, you assert that the use of Chapter 101
reporting does not require certification by a responsible
official. Coment Letter at 5 - 8.

EPA Response

Texas' upset rules were approved into Texas' State
| rpl enentation Plan (SIP), effective January 29, 2001.
65 Fed. Reg. 70792 (Novenber 28, 2000). No coments were
received on this rul emaking, and the time for challenging this
rul emaki ng has passed. 42 U S.C. 8§ 7607. However, even if the
upset rules were found not to satisfy the requirenments of the
Act, we could not properly make a finding of deficiency under
Title V because the provision is derived froma federally
approved SIP. W solicited comments on alleged deficiencies in
Title V prograns, not alleged deficiencies in SIP regul ati ons.

: “Her man and Perci asepe, State |nplenentation Pl ans:
EPoIicy Regar di ng Excess Em ssions During Ml functions, Startup
rand Shut down ( Septenber 20, 1999).



65 Fed. Reg. 77376, 77377 (Decenmber 11, 2000). The upset rule
is part of the approved SIP and therefore comments concerning
the validity and i nplenmentation of the upset rule are beyond

t he scope of our authority under Title V.

I n addition, your concerns relating to deviation reporting
and certification are unfounded. Deviation is defined in
30 T.A.C. 8 122.10(7) as “any indication of nonconpliance with
a termor condition of the permt as found using, at a m ni num
but not limted to, conpliance nethod data from nonitoring,
recordkeepi ng, reporting, or testing required by the permt.”
The TNRCC has stated that “any upset regardl ess of em ssions
resulting fromit nust be included in a six-nonth deviation
report and is subject to the sanme certification requirenment as
any deviation report.” 26 TexReg at 3767.%5 Therefore, we
di sagree with your comrent that a deficiency exists as to this
I ssue.

C. AUDI T PRI VI LEGE

Comment s

Your third allegation relating to enforcenent authority
i nvol ves the Texas Audit Privilege Act, Tex. Rev. Civ. Stat.
Art. 4447cc. You claimthat this law is inconsistent with EPA
gui dance and thus EPA should require Texas to anend its law to
conformto EPA guidance. You cite several exanples of alleged
i nconsi stencies with the guidance. Comment Letter at 8 - 10.

EPA Response

In the June 25, 1996 Federal Register action granting
interimapproval to Texas, we stated that Texas would have to
denonstrate that the passage of Texas House Bill 2473 (1995),

t he Texas Environnmental, Health and Safety Audit Privilege Act
(Audit Privilege Act) did not limt TNRCC s ability to
adequately adm ni ster and enforce the federal operating permt
program 61 Fed. Reg. 32693, 32697. W also stated that it
woul d allow the public to have an opportunity to comrent on the

530 T.A.C. 8 122.145(2) provides that the deviation
reporting beconmes a condition of the permt. Since deviation
reports are required by the permt, they are required to be
certified by a responsible official. 30 T.A C. 8
122.165(a) (7).



acceptability of this law for full Title V approval. 1d. at
32696.

The EPA and TNRCC negoti ated a set of technical anmendnents
to the Audit Privilege Act. These anmendnents were enacted into
law. I n our proposed full approval and final approval of the
Texas Operating Permts Program we explained the rationale for
concl udi ng that TRNCC has adequate authority to enforce Title
V, and that the Audit Privilege Act is not in conflict with
this authority.” 66 Fed. Reg. 51895, 51902 - 03 (Cctober 11,
2001); 66 Fed. Reg. 66318, 66328 - 29 (December 6, 2001).
Therefore, there is no need to require Texas to anend its Audit
Privil ege Act.

In addition, as stated above, we identified this issue as
an interimapproval issue in the June 25, 1996 Federal
Regi ster. The public was given the opportunity to comment on
this itemin the context of the proposed full approval of the
Texas Title V program and we responded to these comments in
the full approval of the Texas Title V program 66 Fed. Reg.
at 51902 - 03; 66 Fed. Reg. at 63327 - 29. Therefore, this
itemis also outside the scope of what EPA solicited comments
on in its Decenber 11, 2001 Federal Register notice. See 65
Fed. Reg. at 77377.

D. VOLUNTARY EM SSI ON REDUCTI ON PERM TS
Comment

Your fourth coment relating to enforcenment authority

i nvol ves the effect of the Texas Voluntary Em ssion Reduction
Permit (VERP) program created by Texas Senate Bill (SB) 766
(1999), upon the approvability of the Texas title V program
You state that SB 766 created a | oophole due to its amesty
provi sion that prevents the State’'s operating pernmts program
frommeeting the title V requirenents for a fully approvable
program ® You further state that by applying for a VERP by

6Section 12 of SB 766 provides that “the Texas Natural
Resource Conservation Comm ssion may not initiate an
enf orcenent action against a person for the failure to obtain
a preconstruction permt under Section 382.0518, Health and
Safety Code, or a rule adopted or order issued by the
(continued...)



August 31, 2001, a source that has significantly increased
pollution in Texas by illegally avoiding pollution limts and
failed to install best available control technol ogy for the
past twenty years, is insulated from enforcenment action
Comment Letter at 10.

EPA Response

EPA di sagrees that the specific provisions of Texas' SB
766 deprive the State of adequate authority to enforce the
requi rements of title V of the Clean Air Act (CAA or the Act).
The Texas | aw does not provide a bl anket ammesty to all title V
sources, and, it does not excuse violations that result in
serious harmor risk. The ammesty provision is very limted in
source scope. It applies to a limted subcategory of sources
(m nor nodifications/mnor sources) within a limted category
(“grandf athered” sources 7" that filed a tinely VERP
application). This limted subcategory of sources represents
an extrenely small subset of the Texas title V source universe.

Through the issuance of a permt, the State will also regul ate
any unpermtted m nor nodifications/mnor sources at that
“grandf at hered” source. Thus, the State will obtain fromthis

limted subcategory of sources substantive control requirenents
and/ or significant environnmental benefits. As set forth nore
fully below, the State’s strictly limted exenption satisfies
the requirenments for a de mnims exenption fromthe
enforcement authority requirenent.

The Texas VERP ammesty provision has little to no inpact
on TNRCC s title V program since:

6(...continued)
comm ssi on under that section, that is related to the
nmodi fication of a facility that may emt air contam nants if,
on or before August 31, 2001, the person files an application
for a [VERP] permt for the facility under Section 382.0519,
Health and Safety Code.” SB 776, 76™ Reg. Sess 8§ 12(a)
(1999).

‘Section 382.0518(g) of the Texas Health & Safety Code
provi des that “[s]ubsections (a) - (d) do not apply to a
person who has executed a contract or has begun construction
for an addition, alternation, or nodification to a new or an
existing facility on or before August 31, 1970 . . .~

v



The ammesty provision applies only to “grandfathered”
sources’ em ssion units subject to m nor new source review
(MNSR) ;

The ammesty provision applies only to “grandfathered”
sources’ em ssion units maki ng unpermtted MNSR changes
before March 1, 1999;

To the extent that minor NSR permt conditions have been
established for any source, the State has the authority,
and is obligated, to include those conditions in any title
V permt;

“Grandf at hered” sources appl ying under the VERP program
are being inspected by EPA and EPA can take appropriate
enf orcenent actions against any facilities that TNRCC is
prohi bited, as a result of the ammesty provision, from
properly enforcing against. W have revi ewed or have
under review sources representing approximtely 54%
(169,867 tpy) of the total em ssions from “grandfathered”
units at title V facilities. To ensure that the mpjority
of em ssions from “grandfathered” units are eval uated, we
will review additional “grandfathered” units at title V
sources, representing approximately 69, 128 tpy. These
enm ssions along with those from sources al ready revi ewed
or under investigation will bring the total to 76%
(238,995 tpy) of the em ssions from “grandfathered” units
at title V sources. The remaining “grandfathered” units’
enmi ssions at title V sources are mniml, accounting for
2.9% of em ssions in Texas;

Eligibility for amesty ended on August 31, 2001, which
means no additional “grandfathered” sources can qualify
for amesty after that date;

The TNRCC generally would require any “grandfathered”
source obtaining a VERP to apply nore current control
technology to any of its “grandfathered” VERP units. See,
TNRCC, “Determ nation of Generally Achievable Contro
Technol ogy (GACT)” (March 23, 2001). For exanple, if the
“grandf athered” VERP unit is in a nonattainnent area, and
the unit cannot nmeet nore current control technol ogy but

its remaining useful life is less than five years, the
permt will require the “grandfathered” VERP unit to be
shut down at the end of that time period. |If the unit

cannot neet nore current technology but w shes to operate

8



beyond five years, and the TNRCC determ nes that the nore
current technol ogy woul d be econom cal ly unreasonable, the
permt for the “grandfathered” VERP unit would require the
of fsetting of the unit’s em ssions with reductions

el sewhere at the plant. These reductions nmust be surplus
to any state and federal requirenments. |In certain

ci rcunst ances, the “grandfathered” VERP unit’s em ssions
could be offset with em ssion reductions outside the

pl ant .

Of the 31,500 site investigations TNRCC conducted in the
past five years, only 0.4% (134) of the violations have
been for failure to meet the NSR (nmmj or and m nor)

requi renents.

The EPA and the State jointly investigated PSD viol ati ons
resulting frommajor nodifications at a “grandfathered”
title V source that had applied under the VERP program

t hereby becomng eligible for ammesty - the Alcoa, Inc.,
Rockdal e plant. W recently issued a Notice of Violation
and TNRCC i ssued a Notice of Enforcenment for the sane PSD
vi ol ations at Alcoa’ s Rockdal e plant. Although Al coa had
filed a tinely VERP application before the TNRCC i ssued
the NOE, both agencies agreed that an enforcenment action
for failure to obtain a PSD permt against Al coa was not
barred by the VERP amesty provision. The EPA and TNRCC
found that Alcoa by |aw should have sought preconstruction
permt approvals fromthe TNRCC for major nodifications,
which resulted in large increases of air pollution

begi nning in 1988 and continuing to the present. The
action is based upon failure to conply with

30 TAC § 116.160(a), rather than Section 382.0518;
therefore, the amesty provision is inapplicable to the
PSD enforcenent action. The em ssions fromthese
nonconpl yi ng maj or nodi fications are 104,092 tpy

(approxi mtely 33% of the total em ssions from
“grandf at hered” sources applying under the VERP program ;
and

EPA Enforcenent can conpensate for the State’s inability
to collect civil penalties for the mi nor preconstruction
permtting violations.



Backar ound

The Texas Legislature created the Voluntary Em ssions
Reduction Permt (VERP) programto encourage “grandfathered”
sources in the State of Texas to voluntarily obtain permts and
voluntarily reduce air em ssions. A “grandfathered” source’s
incentive to participate in the VERP programis amesty agai nst
state enforcenent for failing to obtain an MNSR pernmit for any
MNSR actions that took place at the source before March 1,

1999.

The 1970 Clean Air Act Amendnents required states to
submt for EPA approval as part of their state inplenentation
plan (SIP), a preconstruction review programfor new and
nodi fied stationary sources of air pollution. Such prograns
are known as new source review (NSR). The federally-approved
1972 Texas SIP excludes sources that were operating in Texas on
or before August 30, 1971 from having to obtain a
preconstruction permt. (See footnote 7.) These sources are
commonly referred to as *“grandfathered” sources.

Grandf at hered status in Texas under federal and state |aw neans
t hat sources existing prior to August 30, 1971, are not subject
to the NSR permtting programrequirenents as |long as they do
not make a change that falls under the NSR requirenents. |If a
“grandf at hered” source makes a change that falls under the NSR
requirenents, it nust obtain a preconstruction permt fromthe
TNRCC. Otherw se, the owner/operator is violating state and
federal | aw.

The 1977 Clean Air Act Amendnents added two additional NSR
programs: the prevention of significant deterioration (PSD)
program for major sources and major nodifications in attainment
and uncl assified areas and the new source review program for
maj or sources and mgpj or nodifications in nonattai nment areas
(NNSR). Since the original new source review programrequired
by the 1970 anmendnents did not base applicability on whet her
the new or nodified source was "major," that programis
commonly referred to as the "m nor" new source review ( MNSR)
program The federally-approved Texas SIP has these three
prograns.

The PSD and NNSR progranms have definitions for “mjor”
sources” and “mmjor nodifications.” The present title V
program as i nplenmented by part 70 requires “mmjor” sources to
obtain a title V operating permt. (The title V definition of
“maj or” source differs fromthe NNSR and PSD definitions.)

10



For purposes of inplenenting title V, the TNRCC assi gns an
“Air Quality Account Nunber” to an entire property owned or
controlled by the applicant at the location (“a plant”). A
conpany nmay have one or nore Air Quality Account Nunmbers if it
owns or operates property at different |ocations throughout the
State.® There are about 1720 title V plants in the State of
Texas.® O these 1720 title V plants, 113 Air Quality Account
Nunmbers (i.e., plants or title V sources) representing
approxi mately 58 conpani es and 314, 828 tpy, have submtted VERP
applications. (See attached list).!® Therefore, approximtely
6.6% of the title V plant universe in Texas may have
“grandf at hered” sources on-site that qualify for ammesty under
the State’s | aw.

Atitle V plant m ght be a “grandfathered” VERP source in
and of itself, or the title V plant could include
“grandf at hered” VERP sources plus PSD sources, PSD
nodi ficati ons, NNSR sources, NNSR nodifications, M\SR sources,
MNSR nodi fi cations, and “grandfathered” non-VERP sources.
Further, the “grandfathered” VERP sources are located at title
V plants which are scattered across Texas and involve many
different types of industries. Wthin each title V plant,
there could be many different source categories. The
“grandf at hered” VERP source could be an entirely different
source category than any of the other sources on the title V
pl ant’s property.

8For exanple, in TNRCC s list of VERP's, forwarded to EPA
on Septenber 19, 2001, TNRCC identifies separate accounts for
Exxon-Mobil O Corporation in Jefferson County, Texas.
Separate accounts are assigned to the Col onial Bulk Term nal
(Account No. JEO0149F) and the Magpetco Tank Farm (Account No.
JEOO66K). Each is a separate plant but owned by the sane
conpany. Each plant nust obtain a title V permt.

Texas title V Submittal, Section 1, 8§ 70.4(b)(1) Program
Description at 1 (June 2001).

19Some accounts list mnuscule amobunts of grandfathered
em ssions, e.g., 4 tpy. Owhers are higher. For exanple,

thirty-eight (38) account numbers list over 1,000 tpy of
grandf athered em ssions, with the |argest claimng 104, 902

t py.
11



Title V Enforcenent Requirements and Texas SB 766's Ammesty
Pr ovi si on

Section 502(b)(5)(A) of title V requires that the
permtting authority have adequate authority to assure
conpliance by all title V sources with each applicable
standard, regul ation or requirenment under the Act. Section
502(b)(5)(E) of title V requires, anong other things, that the
permtting authority have adequate authority to enforce the
requirenment to obtain a permt, including authority to recover
civil penalties in a maxi mum amunt of not | ess than $10, 000
per day for each violation. 40 C.F.R § 70.11 inplenments these
statutory requirenents.

On February 26, 2001, we asked TNRCC to request an
Attorney General’s (AG Statenent concerning the effect of SB
766' s ammesty provision on the above authority. We will often
request an AG Statenment when provisions in state |l aw are
anbi guous. ** On Novenber 12, 2001, we received a Texas AG
Statenment interpreting SB 766. The AG Statenent is clear that
SB 766's ammesty provisions only apply to “grandfathered”
sources that failed to obtain required m nor new source review
(MNSR) permts. AG Statenent at 18 (COctober 29, 2001). The
Attorney General states that the specific provisions of this
| aw do not apply to PSD, NNSR, or section 112(g) Permts. 1d.
at 20 - 21

Thus, the only effect on TNRCC s enforcenment authority is
that the TNRCC may not initiate an enforcenent action agai nst
an owner or operator of a grandfathered VERP source for the
failure to obtain a m nor preconstruction permt if the MSR
triggering event occurred before March 1, 1999. This State | aw
does not grant ammesty for any violation of PSD, NNSR, section
112(g), section 111, section 112, or any other applicable
standard, regul ation or requirenment of the Act.

Amesty Provision’s de Mninm s Effect upon the Texas Title V
Pr ogr am

Under the State’s SB 766 ammesty provision, Texas does not
have the authority to pursue enforcenent agai nst

1140 CF.R 8 70.4(i)(3) provides that EPA may request a
suppl enental AG Statenent when it has reason to believe that
ci rcunst ances have changed with respect to a State program
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“grandf at hered” sources that nmade m nor nodifications or
constructed m nor sources before March 1, 1999, w thout an M\SR
permt, if the “grandfathered” source submtted a VERP
application by August 31, 2001. Texas cannot initiate an

enf orcenent action against this type of source for failure to
obtain an MNSR permt. The source has immunity under SB 766.
See AG Statenment at 19 - 20. The State al so believes that the
Texas Constitution prohibits the Texas Legislature from
repealing the ammesty it granted. However, it is EPA's position
that the effect of SB 766's ammesty provision on Texas's
enforcement authority under its title V program is de mnims.

I n Al abama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir.
1979), the Court provided that if the “Congress has not been
extraordinarily rigid, there is likely a basis for an
inplication of de mnims authority to provide [an] exenption
when the burdens of regulation yield a gain of trivial or no
value." Id. at 360-61. Moreover, ... "the literal neaning of
a statute need not be foll owed where the precise terns lead to
absurd or futile results, or where failure to allow a de
mnims exenption is contrary to the primary | egislative goal."
State of Chio v. EPA, 997 F.2d 1520, 1535 (D.C. Cir. 1993).

Applying that test to SB 766's anmesty provision, we
believe that the State's statute has a de mnims affect on
Texas's title V enforcenment authority. First, the amesty
provision is very limted in scope. It only applies to
“grandfat hered” sources that failed to obtain an MNSR permt
for MNSR actions made to or at it, prior to March 1, 1999. The
“grandf at hered” source nust have applied for a VERP by
August 31, 2001. Since eligibility for ammesty ended on
August 31, 2001, no additional “grandfathered” sources can
qualify for amesty. At nost, only 6.6% of the Texas title V
pl ant universe may even be eligible for amesty for MSR
violations. OF that 6.6% sonme nost |likely did not make any
MNSR changes and therefore, the amesty provision does not conme
into play. Further, of that 6.6% sonme nore than |ikely
obtained the requisite MNSR permts for any MNSR changes so
that the amesty provision is not applicable. Therefore, it
is likely that the percentage of the Texas title V plant
uni verse with “grandfathered” sources qualifying for MSR
ammesty is even less than 6. 6%

Second, it should be noted that the amesty provision does
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not apply to EPA. Although the State nmay be constrai ned, EPA
is still free to take enforcenent actions for the failure of a
“grandfat hered” VERP source to obtain any required M\SR
permts. This includes Federal enforcenent actions agai nst
title V sources that have a “grandfathered” VERP source failing
to obtain any required MNSR permts. Only a review by EPA or

TNRCC coul d determ ne whether illegal NSR changes did or did
not take place at *“grandfathered” VERP sources at title V
sources. As noted previously, we will review 76% of the

em ssions from “grandfathered” VERP units at title V sources.
The remaining em ssions from “grandfathered” units at title V
sources account for just less than 3% of the total air

emi ssions in Texas. |If violations are found, e.g., the Alcoa,
Rockdal e enforcenent action, EPA or TNRCC wi || take appropriate
action. 12

Third, it is inportant to note from an environnenta
benefit standpoint that the effect of enforcenent amesty is
further mnimzed by the requirenment that any VERP applicant’s

final permit will include the State’s technical and econom c
deci sions on what is the appropriate control technol ogy for the
non-permtted MNSR unit. The State will take into account

technical feasibility, econom cs, and the air quality inpact.

Thus, EPA believes that the ammesty provision will have a
de mnims inpact on Texas's title V enforcenment authority.
The ammesty provision is |[imted to the failure of a
“grandfat hered” VERP source to obtain an MNSR permt, and not
to the failure to obtain a PSD or NNSR permt. The ammesty

provision is narrow in scope. W have reviewed or will review
76% of the em ssions from “grandfathered” VERP units at title V
sources, and will take appropriate enforcenment action if

violations are found. The ammesty programterm nated August

31, 2001, which neans no additional “grandfathered” sources
can apply under the VERP program and potentially receive
ammesty for MNSR violations. It is anticipated that nore
stringent controls and/or nore environnmental benefits wll

occur at the MNSR source than if the “grandfathered” source had
received any required MNSR permts. Therefore, the State’s
strictly limted exenption satisfies the de mnims exenption.

12Si nce the ammesty | aw only involves MNSR, TNRCC has the
authority to take enforcenment actions for the failure to
obtain PSD or NNSR permts. AG Statenent at 18 - 22.
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Concl usi on

For the reasons given above, we view the Texas enforcenent
ammesty provision as a limted exenption within the framework
of the overall Texas title V program Texas has jurisdiction
to require title V permts fromall of its title V universe.
There is no unanbi guous denonstration of Congressional intent
found within title V to foreclose such a de mnim s exenption.
The environnental consequences of this de mnims exenption are

trivial. The ammesty provision does not provide imunity from
violations of previous state and federal decrees, orders and
agreenments. It does not provide inmmunity from viol ations

resulting in serious harmor risk of harm It does not appear
to provide immunity fromviolations resulting in significant
econom ¢ benefit to the violator. Violators nust obtain a
permt. Realistically, the State is foreclosed only from
assessing and obtaining nonetary penalties for failure to
obtain an MNSR preconstruction permt. |If one considered this
limted Texas law as a bar to full approval of the Texas title
V program we would have to inplenment a Federal operating
permts programin all of the State of Texas for all of its
title V sources. Such a construction of the Act would give us
no choice but to inpose sanctions. W see no practical val ue
in such a broad interpretation of the Act. Therefore, because
the effect of SB 766's enforcenent amesty provision neets the
de mnims test set forth in Al abama Power, and the belief that
Congress did not intend that a part 71 Federal operating permt
program be inmplenented in a State when a state |aw has a de
mnims inpact on a State’ s inplenentation of an operating
permt program we do not view SB 766 as a title V deficiency
and are not issuing an NOD for this item

1. CREDI BLE EVI DENCE

A ENFORCEMENT

Comment s

Your first allegation involving credible evidence involves
TNRCC policy concerning citizen gathered evidence of air
violations. You claimthat TNRCC s policy requires that TNRCC
staff personally verify air violations, and thus citizen
gat hered evidence is excluded from consideration in enforcenent
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actions.'® Therefore, you claimthat this policy prevents
TNRCC from taki ng enforcenent action where credible evidence
i ndi cates there have been significant violations. Coment
Letter at 14.

EPA’ s Response

During the | ast Texas | egislative session, House Bill (HB)
2912 was enacted. Section 1.24 of this bill added Texas Water
Code 8 7.0025. This section provided that TNRCC may initiate
an enforcenent action using information provided by a private
citizen, if it determnes that the information is of sufficient
value and credibility to initiate an enforcenment action. On
December 11, 2001, TNRCC adopted rules to inplenment this bill.
The enactnment of Section 1.24 of HB 2912, and the adoption of
t he proposed rul es have overridden TNRCC s policy, and
t herefore we have no basis for making a finding of deficiency
as this tine.
We will review the rule and take appropriate action at a |later
date once the rule is submtted to EPA

B. DEVI ATI ON REPORTI NG AND CONPLI ANCE CERTI FI CATI ONS
Comment s

Your second all egation regarding credi ble evidence
i nvol ves deviation reporting and conpliance certifications.
You have concerns with TNRCC s definition of deviation and its
relati onship to deviation reporting and conpli ance
certification. TNRCC s proposed rul es define "deviation" as
"any indication of nonconpliance with a termor condition of
the permt as found using, at a mininmum conpliance nmethod data
from nmonitoring, recordkeeping, reporting, or testing required
by the permt." 30 T.A.C. §8 122.10(7).' You assert that
TNRCC s definition suggests that facilities are not required to
consi der evidence of nonconpliance, other than that resulting
frommonitoring required by the permt, in determ ning whether
or not there has been a deviation. Because the definition of

BComrent Letter, Exhibit 12 - Letter from Amy Johnson to
Bob Kranmer and Jesse Maci as dated June 24, 1998 and reply from
Paul Sarahan to Any Johnson dated July 10, 1998.

4The proposed definition was | ater anended to add the
phrase “but not limted to”. 26 TexReg at 3768 and 3793.
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devi ati on does not require that indications of nonconpliance
detected by methods other than those required in the permt be
considered "deviations," it is likely that facilities wll not
report these indications of nonconpliance either in their

devi ation reports or in their conpliance certifications. Thus,
you contend that EPA should require TNRCC to revise the
definition of deviation to be "any indication of nonconpliance
with a termor condition of the permt." Coment Letter at 15
- 16.

EPA Response

“Deviation” is defined in 40 CF. R 8 71.6(a)(3)(iii)(C
as “any situation in which an em ssion unit fails to neet a
permt termor condition. A deviation is not always a

violation.” Regarding conpliance certifications,
40 C.F.R. 8 71.6(c)(5)(iii)(B) requires that the nmethods or
ot her means for certifying conpliance shall include, at a

m ni nrum the nethod or neans required under [§ 71.6(a)(3),
i.e., conmpliance assurance nmonitoring and periodic nonitoring]”

The definition of “deviation” in 30 T.A. C. 8 122.10(7) is
as follows:

(7) Deviation--Any indication of nonconpliance with a
termor condition of the permt as found using, at a
m nimum but not limted to, conpliance nethod data
from nmonitoring, recordkeeping, reporting, or testing
required by the permt.

Texas' use of the phrase “any indication of nonconpliance

with a termor condition of the permt” is simlar to EPA s
definition of deviation - “any situation in which an em ssion
unit fails to neet a permt termor condition”. Therefore, the

two definitions of deviation are sufficiently simlar to cover
t he sanme situations.

In regard to identifying the nmeans to certify conpliance
under a Part 70 program we use the phrase “at a m ni muni.
Texas uses the phrase “at a mninmum but not limted to”, which
is broader than EPA' s phrase “at a mininum” A Part 70 program
requires the owner/operator to certify conpliance, at a
mnimum with 8 71.6(a)(3) [i.e., conpliance assurance
nmonitoring and periodic nonitoring]”. Texas requires the
owner/operator to certify conpliance, at a m ninum but not
l[imted to, the methods required by the permt. Conpliance
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assurance nonitoring and periodic nonitoring are required to be
ina Title V permt.

Therefore, we interpret the Texas' definition of deviation
as requiring sources to consider all credible evidence when
determ ning deviations. W wll nonitor this issue, to ensure
that TNRCC is interpreting the rule appropriately.

C. PERM TS

Comment s

Your third allegation concerning credible evidence rel ates
to your contention that TNRCC' s Title V permts contain
specific language limting the use of credible evidence,
contrary to what EPA stated when its pronulgated its Conpliance
Assurance Monitoring rule. You cite the | anguage from Texas
Uilities'" Big Brown Steam El ectric Station permt which
st at es:

For purposes of the annual conpliance certification
under 30 T.A. C. 8§ 122.146, the permt holder is
required to conduct an observation of visible

em ssions fromthe source once during each 12-nonth
certification period.

If visible em ssions are not observed, the RO may
certify that the source is in conpliance with the
appl i cabl e opacity requirenment in

30 T.A.C. § 111.111(a)(8) and (a)(8)(A).
Docunmentation is not required for observations where
no visible em ssions are present.

You contend that this |anguage suggests that the only
information the source need consider in making a certification
regarding its conpliance with the opacity limt is a once per
year visual observation. You believe that this is contrary to
EPA's credi ble evidence rule, particularly when this facility
has nonitoring equi pnment installed which provides continuous
data regarding the facility s opacity em ssions. Therefore,
you assert that EPA should require that TNRCC reopen and
correct permts containing such credible evidence limting
| anguage.

15Comment Letter, Exhibit 14 (Permit No. O 00065, p. 6).
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Comment Letter at 16.

EPA Response

A review of the cited pernmit and other Title V permts
reveal s that your comrents are correct. The |anguage in the
perm ts does suggest that the only information the source needs
to consider in making a certification regarding its conpliance
with the opacity limt is a once per year visual observation
This is contrary to our credible evidence rule and thus
constitutes a problem However, TNRCC has agreed to include
the follow ng | anguage in all its permts to ensure that all
credi bl e evidence is considered in conpliance certifications:

The permt holder shall certify conpliance with al
permt ternms and conditions using, at a mninum but
not limted to, the continuous or intermttent
conpliance nmethod data from nonitoring,

recordkeepi ng, reporting, or testing required by the
permt and any other credible evidence or

information. The certification period nay not exceed
12 nonths and the certification nust be submtted
within 30 days after the end of the period being
certified.

Therefore, this problem has been corrected because future
permts will be issued in accordance with federal requirenents.

[11. GENERAL PERM TS
Comment s

You claimthat Texas' general permts do not conply with
Title V and deny the public nmeaningful public participation.
You claimthat 76% of the operating permts issued are general
operating permts (GOPs). You also assert that extensive use
of general permts denies nmeani ngful participation because
citizens do not follow agency rul emakings, they only becone
involve with Title V when a facility in their nei ghborhood has
applied for a Title V permt. Coment Letter at 17.

EPA Response

40 C.F.R. 8 70.6(d) authorizes the use of general permts
covering numerous simlar sources. The general permt mnust
follow the public participation requirenments of
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40 CF.R 8§ 70.7(h). 30 T.A . C. 8§ 122.501(a)(2) provides that
t he Executive Director may issue a general operating permt
provi ded that the requirenments under 30 T. A. C. 8 122.506 has
been satisfied. 30 T.A C. § 122.506(a) provides that the
Executive Director shall publish notice of the opportunity for
public coment and hearing on the draft general operating
permt. The public notice includes all the requirenments of

40 C.F.R. 8 70.7(h), including the follow ng:

1 notice of the draft permt in the Texas Register, and in a
newspaper in general circulation in the area affected by
t he general operating permt,

notice is also available on the TNRCC s publically
accessi bl e el ectroni c nedi a.

The notice is required to contain the foll ow ng:

! description of the activities involved in the permt,
! the |l ocation and availability of copies of the draft
permt,

description of the comrent procedures,

a person affected by the em ssions fromthe permt may
request a notice and comment hearing, and

t he name, address, and phone nunber of the comm ssion
office to be contacted for further information.

Therefore, we believe that the public participation

requi rements of 30 T.A.C. § 122.506 are consistent with

40 C.F. R 8 70.7(h). Thus, we disagree with your comment that
a deficiency exists as to this issue.

| V. COWVPLI ANCE MONI TORI NG

Comment s

You contend that since Texas does not mandate that
facilities use a specific conpliance certification form
conpliance certifications are submtted in varying degrees of
conpliance with Part 70 requirenents. You also allege that the
conpliance certification form devel oped by the TNRCC is
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i nadequate (i.e., the formdoes not require that a facility
specifically identify the requirenent for which it is
certifying conpliance, does not require a description of the
nmonitoring used to determ ne conpliance or a statenent
regardi ng whet her such nethods provide conti nuous or
intermttent data). Therefore, EPA should require TNRCC to use
EPA's Form | - Conp - Initial Conpliance Plan & Conpliance
Certification or a simlar formwhich neets Part 70 standards.

In addition, TNRCC s rules provide that a copy of
conpliance certifications shall be nade "accessible to EPA" by
t he Executive Director, rather than submtting the
certifications directly to EPA, as required by 40 CF. R 8§
70.6(c)(2)(iv). The EPA should require each Texas permttee
to submt copies of all conpliance certifications to EPA as
well as TNRCC, as required by 40 CF. R 8 70.6(c)(2)(iv).

Comment Letter at 18 - 109.

EPA Response

To help facilitate inplenmentati on, TNRCC devel oped annual
conpliance certification forms. It is our understanding that
the Title V facilities use TNRCC s form \hile we does not
require the use of forns, State agencies nmay use such forns,
provided the formis consistent with 40 CF. R 8 70.6(c)(5).
The conpliance certification nmust include the identification of
each termor condition of the permt that is the basis of the
certification and the nmethod used to determ ne conpliance. W
al l ow owners or operators to cross-reference the permt or
previous reports to identify the various information elenents
required in a certification. 40 CF. R 8 70.6(c)(5)(iii); 62
Fed. Reg. 54900, 54937 (COctober 22, 1997). This allows the
actual certification to be a short, concise conpliance
statenment that is not burdened by restating detailed
information that has already been provided.

Therefore, since cross-referencing is allowed, a statenent
simlar to that which is contained in Part I, Section | of
TRNCC s Permt Conpliance Certification form satisfies the
af orenenti oned requirenents for those ternms or conditions of
the permt for which the permtee is certifying conpliance. 1In
addition, Parts Il and Ill would satisfy the sane requirenents
for any deviations reported.
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However, EPA has determ ned that there were three probl ens
with TNRCC s Permt Conpliance Certification form First, EPA
believes that the statement in Section 1 - “Certification of
Conti nuous Conpliance with Permt Terms and Conditions” was too
restrictive. Specifically, the certification |anguage did not
enconpass all conpliance nethods identified in the permt.
TNRCC s conpliance statenment bases a facility’'s conpliance
status “on the conpliance net hod specified by the applicable
requirenment”. Not all conpliance nethods are specified by an
applicable requirenent. Sone are specified in the permt.
However, TNRCC revised this statenent to include all nonitoring
met hods identified in the permit. The TNRCC provided a draft
certification formon Novenber 9, 2001, which contains the
above described itens. In addition, the TNRCC has agreed to
work with the EPA to address the concern in an appropriate
manner. Second, the Permt Conpliance Certification formdid
not include a statenent indicating whether conpliance nmethod
data is continuous or intermttent. TNRCC also revised its
formto require the identification of whether such nonitoring
met hods or ot her neans provide continuous or intermttent data.
Third, TNRCC anended the formto require consideration of
credi bl e evidence. Furthernore, TNRCC anmended 30 T.A.C. §
122.146(2) to require that all conpliance certifications be
submtted to EPA. Therefore, EPA believes that this problem
has been corrected.

V. FUNDI NG

Comment s

You have alleged that Texas has neither sufficient funding
nor personnel to admnister its Title V program claimng that
TNRCC itself has stated that it will have a $3.2 mllion
shortfall in its Clean Air Account by fiscal year 2003. You
al so assert that Texas currently charges $26 per ton of state
regulated or criteria pollutants emtted, up to a 4,000 ton
limt per account. Because Texas has so nmany large emtters,
there is huge inequity in the fees paid by various sources due
to the 4,000 ton cap. Sone smaller facilities pay $26 per ton
while sonme large facilities pay as little as $3.07 per ton.
Besi des creating a disincentive to polluting less, this fee
structure sinply does not allow TNRCC to collect sufficient
fees to cover the costs of its Title V program
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You al so contend that Texas has repeatedly alleged that it
cannot do things required by Title V because it has such a huge
nunber of Title V facilities and sinply does not have the
resources and staff to neet certain requirenments. For exanple,
Texas clainms it cannot possibly incorporate m nor new source
reviewinto Title V permts though the reopening process in
18 nonths as required by 40 CF. R 8 70.7(f)(1). Because Title
V provides the nechanismfor sufficiently funding a state's
program this is no excuse. |f Texas does not have the funding
to conplete the required tasks, it should renmove the 4,000 ton
cap or raise its fees as necessary to sufficiently fund the
program |If Texas does not correct both its funding and
personnel shortfalls, full Title V program approval should be
deni ed.

Comment Letter at 19 - 20.

EPA Response

This i ssue was addressed in our Decenmber 6, 2001 Federal
Regi ster notice granting full approval to Texas' Title V
Operating Permts Program 66 Fed. Reg. at 63326 - 27. For
the reasons set forth in the Federal Register, we believe that
TNRCC has denonstrated that it will receive sufficient funding
to inplement its Title V program Wth sufficient funding,
TNRCC can provi de adequate personnel to inplenment its Title V
program Therefore, we disagree with your conment that a
deficiency exists as to this item

VI . PERM T APPLI CATI ONS

Comment s

You claimthat Texas Title V rules do not require that
facilities submt applications that include sufficient
information to allow TNRCC to draft a Title V permt and all ow
the public to begin gathering sufficient information to
participate in permtting proceedings. Public Citizen clains
that TNRCC s rules allow facilities to submt "abbreviated
initial applications” which contain only (1) identifying
information regarding the site and applicant, (2) certification
by a responsible official and (3) any other information deened
necessary by the Executive Director. This information is
entirely insufficient to provide the public with necessary
information. The TNRCC nust require that facilities submt a
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conpl ete application, as defined in Part 70, before public
notice is given. Coment Letter at 20 - 21.

EPA Response

Texas rules provide for a two stage permt application
process. Section 122.132(c) provides that a permt applicant
may submt an abbreviated application and that the Executive
Director shall informthe applicant in witing of the deadline
for submtting the remaining information. The remaining
information required for a full application is set forth in
30 T.A.C. § 122.132(e), which is consistent with
40 C.F.R. 8 70.5(c). The TNRCC used abbrevi ated applications
primarily to identify major sources and to provide the basis
for the devel opnent of a schedule requiring applicants to
submt full applications. Once all information has been
subm tted, the Executive Director perforns a technical review
and devel ops a draft permt. See 26 TexReg at 3762.
Furthernore, we addressed this issue in nore detail in our full
approval of Texas' Title V program 66 Fed. Reg. at 63326.
Therefore, contrary to your assertions, Texas does require
facilities to submt a conplete application. Accordingly, we
di sagree that a deficiency exists.

A\ DEVI ATI ON REPORTI NG
Conmment s

The Part 70 regul ations provide that Title V permts
require “pronpt reporting of deviations frompermt
requi renments, including those attributable to upset conditions
as defined in the permt, the probable cause of such
devi ati ons, and any corrective actions or preventive measures
taken.” 40 CF.R 8 70.6(a)(3)(iii)(B). The regulations also
state that pronpt shall be defined "in relation to the degree
and type of deviation likely to occur and the applicable
requi renments. " 1d.

Texas requires that all deviation reports be submtted
within six nonths of the deviation. You contend that this is
not "prompt", citing EPA's notice of proposed interim approval
of Arizona's Title V program
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The EPA believes that pronpt should generally be
defined as requiring reporting within two to ten days
of the deviation. Two to ten days is sufficient tinme
in nmost cases to protect public health and safety as
well as to provide a forewarning of potenti al

probl ens. For sources with a |low |l evel of excess

em ssions, a |longer tinme period may be acceptabl e.
However, pronpt reporting nust be nore frequent than
t he sem annual reporting requirenent, given this is a
di stinct reporting obligation under 40 C. F. R

8§ 70.6(a)(3)(iii)(A).

60 Fed. Reg. 36083 (July 13, 1995).

Thus, you contend that EPA should require that Texas anend
its rules to require truly "pronpt" reporting of deviations.

Comment Letter at 22.
EPA Response

40 CF.R 8 70.6(a)(3)(iii)(B) specifies that each permtt
i ssued shall provide for “[p]ronpt reporting of deviations from
permt requirenents,... , the probable cause of such
devi ations, and any corrective actions or preventive nmeasures
taken. The permtting authority shall define ‘pronpt’ in
relation to the degree and type of deviation |likely to occur
and the applicable requirenments.” Accordingly, Part 70
provides permtting authority with some discretion regarding
the definition of prompt so long the permtting authority
defi nes pronpt considering the elenents specified in the
regulation. 30 T.A C. § 122.145(2)(B) provides that “a
devi ation report shall be submtted for at | east each six-nonth
period after permt issuance or at the frequency required by an
appl i cabl e requirenent which requires nore frequent reporting.”

Al t hough not a substitute for the deviation reports,
Texas' wupset regul ations suppl enent the deviation reporting
requi renents. These reporting requirenments require
notification within 24 hours for upsets that exceed a
reportable quantity, with followp notification within 14 days
if the facility determ nes that information differs than what
was originally provided to TRNCC. |If the upset does not exceed
the reportable quantity, then the facility nust create a record
of the upset. 30 T.A.C. 8 101.6. According to TNRCC, “the
list of [reportable quantities], which is the basis of upset
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reporting [was] established using criteria for the protection
of health and prevention of nuisances.” 25 TexReg 6727, 6730
(July 14, 2000). |In both cases, these reports nust be included
in the six nonth deviation report required by 30 T.A. C. §
122.145(2). Thus, Texas' deviation reporting requirenents are
consistent with the requirenments of Part 70.

Additionally, 40 CF.R 8 71.6(a)(3)(iii)(B) provides that
for pronpt reporting of deviations, the underlying applicable
requi rement applies. Where the underlying applicable
requirement fails to address the time frame for reporting
devi ati ons, the report nmust be made within 24 hours for
em ssions of hazardous air pollutants (HAPs) or toxic air
pol lutants (TAPs) that continue for nmore than one hour in
excess of permt limts, and within 48 hours for em ssions of
any regul ated air pollutant other than HAPs or TAPs t hat
continues for nore than two hours in excess of permt
requi rements. For any other deviations, the report is
subm tted every six nonths.

Thus, Texas' upset regulations are very sinmlar to the
part 71 provisions for pronpt reporting of deviation. Upsets
exceeding a reportable quantity are to be reported within
24 hours. The TNRCC clains that it devel oped this list using
health based criteria. Thus, the reporting of these upsets
within 24 hours is simlar to EPA's reporting requirenents for
HAPs and TAPs. Like Part 70, TRNCC requires deviation reports
be subm tted every six nonths unless the underlying applicable
requi renment requires nore frequent reporting. Therefore, we
di sagree that a deficiency exists with respect to these
comrent s.

VI, PUBLI C PARTI CI PATI ON
A. NOTI CE
Comment s

TNRCC' s rules provide that notice of a Title V application
is to be published once in the |Iegal notice section of a | ocal
newspaper and posted on a sign at the facility applying for the
permt. 30 T.A C. 8 122.320. This notice does not reach many
citizens who are affected by em ssions fromTitle V facilities.

In addition, there is not a mailing list for Title V
applications. Individuals wishing to receive witten notice of
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Title V applications in their area nust either (1) know the
name of every facility which mght apply for a Title V permt
and ask to be placed on that facility's notice list or (2) ask
to be placed on the notice list for all activities within their
county. Furthernore, the notice of existing nmailing lists is
al so so poor that few people know that they can have their
names added to a mailing lists. The notice is apparently

pl aced only in the Texas Register which is not even avail able
in many counties in Texas.

The EPA should require the follow ng changes to TNRCC s
Title V notice requirenents. First, notice should be mailed to
all persons on a Title Vmiling list, or on a mailing list for
the specific facility in question, as well as to the state
senator and representative who represent the area in which the
facility is or will be |located. Second, notice, or at |least a
reference to the full notice, should be published in a
prom nent | ocation in the non-legal notice section of the
newspaper. In addition, the TNRCC should work towards
provi ding pronmpt notice of all Title V permtting activities on
its Title V web site.

Comment Letter at 23 - 24.

EPA Response

40 C.F.R. 8 70.7(h)(1) requires the foll ow ng:

Notice shall be given: by publication in a newspaper
of general circulation in the area which the source
is located or in a State publication designed to give
the public general notice; to persons on a mailing
|'ist devel oped by the permtting authority, including
t hose who request in witing to be on the |list; and
by other neans if necessary to assure adequate notice
to the affected public.

The TNRCC s public notice provisions are found in
30 T.A.C. 8 122.320. This regulation requires, inter alia,
publication “in the public notice section of one issue of a
newspaper of general circulation in the nmunicipality in which
the site or proposed site is |located, or in the nunicipality
nearest to the location of the site or proposed site.” 30
T.A. C. 8 122.320(b). It also requires that the notice give “a
description of the procedure by which a person may be placed on
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amiling list in order to receive additional information about
the application or draft permt.” 30 T.A C. § 122.320(b)(9).
The TNRCC al so states that the requestor may instead ask to be
pl aced on a mailing list to receive permt notices for every
site in a given county. 26 TexReg at 3779.

The TNRCC al so provides el ectronic access to both new
source review and operating permt actions and correspondence
via its renpte docunent server (RDS) |ocated at:
http://wwv. tnrcc.state.tx.us/ permtting/air-permrdsinstr.htm
Therefore, we disagree with your contentions that TNRCC s
public participation requirenents are inconsistent with Part
70. Accordingly, we believe that TNRCC has net the
requirenents of 40 CF. R 8 70.7(h), and thus have no basis for
maki ng a finding of deficiency.

B. ACCESS TO DOCUMENTS

Comment s

You contend that Texas should provide access to pernitting
records in the manner provided by the federal Freedom of
I nformation Act (FO A), and that TNRCC s inplenentation of its
open records laws is inconsistent with FO A

You assert that citizens wishing to review docunents in
order to participate in Title V permtting or to track a
facility's conpliance are referred to the TNRCC file room
There a citizen may request the air files relating to a
particular facility. Often, sonme of the files relating to the
facility in question will be withheld fromthe citizen. If a
facility marks a file as confidential, the TNRCC assunes the
file truly is confidential and is exenpt fromthe open record
laws. The TNRCC, therefore, withholds the file fromthe
public. There is usually no notice in the publicly accessible
files that docunents have been w thheld under a cl ai m of
confidentiality. Citizens, therefore, do not even know that
i nformati on has been wi t hhel d.

If a citizen does learn that information has been w thheld
and specifically asks for such information, you claimthat the
TNRCC refers the request to the Attorney General's office
wi t hout i ndependently evaluating whether or not the docunents
mar ked as confidential nay legitimtely be confidential. The
Attorney Ceneral's office may take several nonths to issue a
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ruling and by then, the permitting action for which the citizen
sought the information has often been conpl et ed.

Finally, you also claimthat facilities can abuse this
system by marking files that clearly do not qualify for
exenption fromthe open records |aws, such as newspapers and
em ssions reporting, as confidential. To end this abuse of the
open records system and to assure that the public has access to
public records, TNRCC should be required to (1) reviewthe
substance of confidentiality clainms w thout assum ng that
sinply because a facility marks a docunment as confidential it
is indeed confidential, (2) abate the Title V notice period
whil e any confidentiality clainms are pending, and (3) ensure
that every file fromwhich confidential information is w thheld
contains a clearly recogni zable notice to the public that such
i nformati on has been withheld and the procedures for seeking an
Attorney General opinion regarding the information w thheld. 16

Comment Letter at 24 - 15.

EPA Response

Your first allegation is that when a facility marks a file
as confidential, the TNRCC assunes the file is confidential,
and withholds the file fromthe public wi thout any notice that
t he docunents have been w thheld under a cl ai m of
confidentiality. However, TNRCC requires the Title V permtt
applicant to indicate on the permt application whether
confidential information is being submtted in conjunction with

1TNRCC General Counsel Duncan Norton did sign a
"confidentiality policy" in 1999 stating that when the agency
receives a public information request during a tinme-sensitive
period , and an applicant has asserted a clai m of
confidentiality, the agency will suspend the processing of the
application after requesting an opinion of the Attorney
Ceneral as to the confidentiality of the docunents. This
policy is not applied by TNRCC staff, who generally respond to
open records requests by referring the requestor to the public
files. Because there is no notice in the public files that
docunments have been withheld, the requestor does not know to
press the issue, nmuch | ess howto do so. Further, this
"policy" must be adopted into rule if it is to be effective
and if the public is to know of their right to have permt
pr oceedi ngs suspended.
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the application.' Thus, the public is alerted to the

exi stence of confidential information by review ng the permt
application. If confidential information is submtted on a

st andardi zed form the applicant is instructed to identify
confidential items with an asterisk (*). “Certain portions of
t he application, such as plot plans, process descriptions, and
process flow diagrans are not submtted on standardi zed forns.
The applicant nust submt a nonconfidential version of these
materials.”18

The second al legation is that TNRCC refers a request for
confidential information to the Attorney General's (AG office
wi t hout i ndependently eval uating whether or not the docunents
mar ked as confidential nay legitimtely be confidential, and
that AGs office may take several nmonths to issue a ruling. |If
this occurs, you contend that TNRCC does not followits own
policy of suspending action on a permt application if the
public has requested information that has been clainmed as
confidential. VWhile you state that this policy is not applied
by TNRCC staff, you provide no specific exanple of when TNRCC
failed to suspend action on a permt application follow ng a
request for information that was clainmed confidential.
Furthernmore, TNRCC i s unaware of any open records request for
an operating permt application that contained any confidenti al
data. 26 TexReg at 3788.

The third allegation is that facilities abuse the system
by marking files that clearly do not qualify for exenption from
open records |laws as confidential. However, you provided no
speci fic exanples of any “abuse.”

Therefore, based on the foregoing, we have no basis for
maki ng a finding of deficiency at this tine. However, we would
be very concerned if because of pending confidentiality clains,
menbers of the public were denied tinely access to docunents
they need in order to review Title V permts. Therefore, we
will nmonitor TNRCC s inplenentation of its confidentiality

policy.

"Form OP-1 (Page 2), Site Information Summary, Federal
Operating Pernmit Application.

8Federal Operating Permt Application Guidance Docunent
at 35 (July 2000).
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C. PUBLI C HEARI NG REQUESTS
Comment s

The Clean Air Act provides that each Title V program shal
provide "for public notice, including offering an opportunity
for public coment and hearing." 42 U S.C. § 7661la(b)(6).
Just as the regul ati on above does not allow a state to limt
the public's right to comment on Title V applications, it does
not allow a state to limt the public's right to a notice and
comrent hearing on a Title V application.

The TNRCC s rul es, however, provide "the Executive
director is not required to hold a hearing if the basis of the
request by the person who may be affected by em ssions froma
site is determ ned to be unreasonable. If a hearing is
requested by a person who may be affected by em ssions froma
site regul ated under this chapter, and that request is
reasonabl e, the Executive director shall hold a hearing.”

30 T.A.C. §8 122.340(d). You claimthat this rule illegally
restricts the public's right to a public hearing on Title V
permts.

The TNRCC fornmerly used the “reasonabl eness” standard in
determ ning who was entitled to the trial type “contested case”
hearings it grants on preconstruction air permtting
applications. You assert that this standard is anmbi guous and
l ed to nunmerous lawsuits. The “reasonabl eness” standard was
renoved by the Texas Legislature fromthe contested case
hearing rules and should, |ikew se, be deleted fromthe Title V
rul es.

Finally, you state that Title V does not give TNRCC the
authority to limt the availability of hearings. Title V
hearings are not contested case, or trial-type, hearings. They
are notice and comment hearings where the public is sinply
given the opportunity to nake public comment. Notice and
comment hearings are not overly burdensone for the agency. The
EPA should require TNRCC to hold a public hearing on a Title V
application if such a hearing is requested.

Comment Letter at 25.

EPA Response
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Section 382.0561(c) of the Texas Health & Safety Code
provi des the foll ow ng:

The comm ssion or its designee shall hold a public
hearing on a federal operating permt, a reopening of
a federal operating permt, or renewal application
before granting the permit or renewal if within the
public comrent period a person who may be affected by
the em ssions or a nenber of the legislature fromthe
general area in which the facility is |ocated
requests a hearing. The comm ssion or its designee
is not required to hold a hearing if the basis of the
request by a person who may be affected is determ ned
to be unreasonabl e.

30 T.A.C. 8 122.340(d) [Notice and Comment Hearing] sets
forth the foll ow ng:

The Executive director shall decide whether to hold a
hearing. The Executive director is not required to
hold a hearing if the basis of the request by a
person who may be affected by em ssions froma site
is determ ned to be unreasonable. |If a hearing is
requested by a person who may be affected by

enmi ssions froma site regul ated under this chapter,
and that request is reasonable, the Executive
director shall hold a hearing.

The TNRCC has stated, procedurally, for operating permts,
the it has interpreted the phrase “a person that nay be
affected by em ssions” includes any interested person. The
TNRCC has received eight hearing requests. So far, no hearing
has been deni ed based upon Executive Director discretionary
authority. 26 TexReg at 3781.

40 C.F.R. 8 70.7(h) is silent on the standards for
granting a hearing on a Title V permt. However, the hearing
procedures for federal Title V permtting in 40 C.F. R
§ 71.11(f)(1) provide sonme guidance. This provision provides
that “[t]he permtting authority shall hold a hearing whenever
it finds, on the basis of requests, a significant degree of
public interest in a draft permt.” Therefore, sone standard
in whether to grant a hearing request is appropriate. Based on
TNRCC s interpretation that “a person that may be affected by
em ssions” includes any interested person, and absent any
specific comments regarding a failure to grant a specific
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request for a permt, we have no basis for making a finding of
deficiency at this tine.

D. CONCURRENT REVI EW BY EPA

Comment s

The TNRCC s proposed revisions to its Title V rules all ow
for concurrent review by EPA and the public of Title V pernts.
This means that EPA's review period begins, and is |argely
conpl eted, before citizens submt their coments on Title V
permts. You contend that this concurrent review although
practiced by sonme states, is not provided for in the Part 70
rules. The EPA is intended to have access to citizen comments
before its review period begins. Part 70 makes a distinction
bet ween the version of a Title V permt that the public
comments on - which is a "draft" permt, and the version of the
permt that EPA comments on, which is a "proposed” permt.
Comment Letter at 26.

EPA Response

Title V and Part 70 do not prohibit concurrent review.
40 C.F.R. 8 70.8(c) provides that a Title V permt cannot be
issued if EPA objects to its issuance within 45 days of receipt
of the proposed permt. “Proposed permt” is defined in
40 CF. R 8 70.2 as “the version of the permt that the
permtting authority proposes to issue and forwards to the
Adm ni strator for review in conpliance with § 70.8."
40 C.F. R. 870.7(h) provides that the permtting authority
provi de an opportunity for public comment and hearing on the
“draft permt”. “Draft permt” is defined in 40 CF.R § 70.2
as “the version of a permt for which the permtting authority
of fers public participation under 8 70.7(h) or affected State
review under 8 70.8 of this part.” Therefore, there is nothing
in Part 70 that prohibits the permtting authority from
si mul taneously subnmitting a permt to EPA for review (proposed
permt) at the sanme time its submts the permt for public
coment (draft permt). |If the permtting authority makes any
changes in the permt in response to public comment, it would
have to resubmt the permt to EPA for review under 40 C.F. R 8§
70.8. Therefore, we disagree that this is a deficiency in the
Texas program

I X. ENVI RONMENTAL JUSTI CE
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Conmment s

Texas has a | arge nunber of Title V sources clustered
around poor and mnority comrunities. Because these
communities have traditionally borne a disproportionate share
of the negative inpacts of air pollution, it is essential that
Texas Title V program provi de open and neani ngful participation
for all Texans so these inpacts may be consi dered and
addressed. You contend that there are a number of barriers to
public participation included in the Texas program incl uding:

The failure to require nmonitoring which would all ow
citizens to track facility's conpliance;

The failure to accept citizen gathered evidence of
vi ol ati ons;

The use of general permts to issue the mpjority of
title V permts in Texas;

The failure to include a statenent of basis in public
files;

The failure to require conplete applications;

Notice that does not reach average citizens who do not
read the Texas Register or the |legal notice section of
newspapers; and

- Public hearings that are limted to affected persons
whose requests are thought to be "reasonabl e" by the
Executive Di rector.

Thus, you contend that EPA should not grant Texas full
program approval as long as its Title V program denies the
public full and nmeaningful participation in the issuance and
enforcenment of Title V permts.

Comment Letter at 27 - 28.

EPA Response

Your environnmental justice coments mirror the coments
already raised in the comment letter. These comments were
addressed above. In addition, you provided no specific
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exanples that Title Vis inplenented any differently in poor
and/or mnority communities than el sewhere in Texas.
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