BEFORE THE ADM NI STRATOR
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY

IN THE MATTER OF: )
)
PACI FI CORP' S JI M BRI DGER ) PETI TION NO. VII1-00-1
AND NAUGHTON )
ELECTRI C UTI LITY STEAM ) ORDER RESPONDI NG TO
GENERATI NG PLANTS ) PETI Tl ONER' S REQUEST THAT
) THE ADM NI STRATOR OBJECT
Permt Nos. 30-120 ) TO | SSUANCE OF STATE
30-121 ) TI TLE V OPERATI NG PERM TS
)

ORDER PARTI ALLY GRANTI NG AND PARTI ALLY DENYI NG
PETI TI ON FOR OBJECTI ON TO PERM TS

On June 30, 1998, the Wom ng Qutdoor Council (WOC or the
Petitioner) petitioned the United States Environnmental Protection
Agency (EPA or the Agency) to object to the issuance of two
proposed operating permts to PacifiCorp pursuant to Title V of
the Clean Air Act (Act), 42 U. S.C. 88 7661-7661f. On April 10,
1998, the Wom ng Departnent of Environmental Quality (WDEQ
i ssued the permts to PacifiCorp for the operation of two coal -
fired electric utility steamgenerating plants, the Jim Bridger
Pl ant and the Naughton Plant. The permts constitute a State
operating permt pursuant to Wom ng i nplenenting regul ati ons,
section 30 of the Womng Air Quality Standards and Regul ati ons
(WAQSR), Title V of the Act, and the federal inplenenting
regul ations at 40 CF. R Part 70.

The petition challenges two provisions in each of the

Paci fi Corp operating permts. The first objection is that the



permts fail to require continuous opacity nonitoring systens
(COM5) on Naughton unit 3 and JimBridger units 1, 2, and 3.
Al ternatively, if PacifiCorp makes a valid denonstration that
COVE are not technically feasible for the listed units, the
petition alleges that an alternative nethod of determ ning
conpl i ance shoul d be required.

The second objection is that the permts inpermssibly
exenpt excess em ssions fromstate inplenmentation plan (SIP)
em ssion limtations during equipnment mal functi ons and ot her
conditions. For these reasons, the Petitioner has requested that
EPA object to the issuance of the PacifiCorp permts for the Jim
Bri dger and Naughton Pl ants pursuant to Section 505(b)(2) of the
Act, 42 U . S.C. § 7661d(b)(2).

Based on a review of all the information before ne,
including the PacifiCorp permts, the permt applications and
statenents of basis, additional information provided by WOEQ and
the information provided by the Petitioner in the petition,
grant the Petitioner’s request in part and deny the remai nder of

t he request.

STATUTORY AND REGULATORY FRAMEWORK
Section 502(d) (1) of the Act, 42 U.S.C. 8§ 766la(d)(1),
requires each state to devel op and submt to EPA an operating

permt programintended to neet the requirenents of Title V of



the Act. The State of Wom ng submtted a Title V program
governing the issuance of operating permts on Novenber 19, 1993.
I n January 1995, EPA granted interimapproval of the Wom ng
Title V program which becane effective on February 21, 1995.
See 64 Fed. Reg. 3766 (Jan. 19, 1995); 40 CF.R Part 70,
Appendi x A. In February 1999, EPA granted the State of Wom ng
full approval of its Title V program wth such approval becom ng
effective on April 23, 1999. See 60 Fed. Reg. 8523 (Feb. 22,
1999). Major stationary sources of air pollution and other
sources subject to Title V are required to obtain an operating
permt that includes em ssion limtations and such ot her
conditions as are necessary to assure conpliance with al
applicable requirenents of the Act. 42 U . S.C. 88 766la(a) &
7661c(a).

Under Section 505(b) of the Act (42 U.S.C. 8§ 7661d(b)) and
40 CF. R 8 70.8(c), the Admnnistrator is authorized to review
state operating permts issued pursuant to Title V and to object
to permts that fail to conply wth the applicable requirenents
of the Act or the requirenents of Part 70. |In particular, under
Section 505(b)(1) of the Act, EPAis to object to the issuance of
a proposed Title V permt if the Agency determ nes that the
permt is “not in conpliance with the applicable requirenments of
this Act, including the requirenents of an applicable

inplementation plan.” 42 U. S.C. 8§ 7661d(b). “Applicable



requirenents,” defined in 40 CF.R 8 70.2, include: “. . . (5)
Any standard or other requirenment of the acid rain program under
Title 'V of the Act or the regulations pronul gated thereunder.”
The correspondi ng state regul ati on, section 30(b)(v) of the
WAQSR, al so defines “applicable requirenents” to include *any
standard or other requirenent” under Title IV of the Clean Air
Act .

When EPA does not object to a Title V permit on its own
initiative, Section 505(b)(2) of the Act provides that any person
may petition the Admnistrator to object to the permt. See 42
US C 8§ 7661d(b)(2); see also 40 CF.R 8 70.8(d). To justify
exerci se of an objection by EPA to a Title V permt pursuant to
Section 505(b)(2), a petitioner nust denonstrate that the permt
is not in conpliance with applicable requirenents of the Act,
including the requirenents of Part 70. I1d. at 8 70.8(d).
Petitions nmust, in general, be based on objections to the permt
that were raised with reasonable specificity during the public
conment period.! A petition for review does not stay the
effectiveness of the permt or its requirenents if the permt was
i ssued after the expiration of EPA s 45-day review period and

before receipt of the objection. |If EPA objects to a permt in

1 See 42 U.S.C. § 7661d(b)(2); 40 CF. R § 70.8(d). Petitioner
satisfied the threshold requirenment to have comrented during the public
comment period on concerns with the draft operating pernmits that are the basis
for this petition. See letters fromReed Zars, nenber of WOC, to Dan O son,
WDEQ, dated February 13 and February 27, 1998, attached to the WOC petition.
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response to a petition and the permt has been issued, EPA or the
permtting authority will nodify, termnate, or revoke and

rei ssue such permt consistent wwth the procedures in 40 C.F. R
88 70.7(g)(4) or (5 (i) and (ii) for reopening a permt for

cause.

1. BACKGROUND

Paci fi Corp submtted a Title V application for the Jim
Bridger Plant to the WDEQ on Novenber 13, 1995 for the operation
of a steamelectric generating facility. The Phase Il NOx
conpliance plan required by Title IV of the Act for this facility
was subm tted on Novenmber 13, 1997. PacifiCorp submtted a Title
V application for the Naughton plant to the WDEQ on Novenber 10,
1995 for the operation of a steamelectric generating facility.
The Phase Il NOx conpliance plan for the Naughton facility was
subm tted on Novenber 13, 1997

VDEQ provi ded notice and an opportunity for public comment
on draft Title V permts for the JimBridger Plant on January 16,
1998 and for the Naughton Pl ant on January 23, 1998. WDEQ al so
submtted the draft permts to EPA for review and conment. EPA's
Region VIII comented on the draft Title V permits in a letter to
VWDEQ dated February 9, 1998. The Region’s conments pertained to
various requirenents under the acid rain program but did not

address opacity nonitoring.



WDEQ recei ved comments from Petitioner during the public
comment periods for both of the PacifiCorp draft permts. The
WOC submitted comments on the draft permt for the JimBridger
Plant in a letter dated February 17, 1998 and for the Naughton
Plant in a letter dated February 23, 1998. For each permt, the
WOC conmented on permt conditions addressing COVS and equi pnent
mal functions. WDEQ responded to each of the comrents nmade by WOC
in letters dated February 25, 1998 and March 5, 1998. WDEQ
recei ved no requests for a public hearing.

EPA Region VIII received proposed permts for both
Paci fi Corp plants on March 20, 1998, for EPA s 45-day review
peri od under Section 505(b)(1) of the Act. 42 U S. C
8§ 7661d(b)(1). The proposed permts addressed the coments
submtted by Region VIII on the earlier draft permts. Region
VIIl submtted no additional comments on the proposed permts.

On April 10, 1998, WDEQ issued final Title V operating permts to
PacifiCorp for its JimBridger and Naughton power plants. WOC

submtted its petition for EPA objection on June 30, 1998.

[11. | SSUES RAI SED BY THE PETI TI ONER

Petitioner challenges two provisions in the final PacifiCorp
operating permts. The first objection is that the permts fai
to require COVS for Naughton unit 3, a coal-fired steam generator

(boiler) with a heat input greater than 250 mllion BTU per hour,



and JimBridger units 1, 2, and 3, each of which is a coal-fired
steam generator (boiler) with heat input greater than 250 mllion
BTU per hour.? Alternatively, if PacifiCorp makes a valid
denonstration that COVS are not technically feasible for these
units, Petitioner alleges that an alternative method of
moni toring conpliance should be required. Petition at 3. The
second objection is that the permts all ow excess em ssions to be
exenpted from SIP em ssion |imts during equipnent mal functions
and other conditions. |d. For the reasons set forth bel ow, I
grant the petition on the basis of the first objection and deny
Petitioner’s second objection.

A | ssue Warranting Partial Grant of the Petition

Petitioner alleges that nonitoring conpliance by JimBridger
units 1, 2, and 3 and Naughton unit 3 with the 20 percent opacity
[imt for new sources, established in section 14(a) of the WAQSR
nust be conducted using a COVS, not quarterly Method 9 readings.?

The acid rain programof Title IV of the Act generally requires

2 See Letter fromDan Heilig, Associate Director, WX, to Carol
Browner, Administrator, U S EPA (June 30, 1998), at 1 (Petition).

8 Met hod 9, Visual Determination of the Opacity of Em ssions from
Stationary Sources, is found in 40 CF. R Part 60 (New Source Performance
St andards), Appendix A (Test Methods). Using Method 9, qualified observers
who have been certified by EPA or a state determi ne the opacity of a plunme of
snoke as it is emtted froma stack or vent at a stationary source. The
opacity of the plune is the degree to which the passage of light is obstructed
by the snoke and is neasured in terns of percentage of |ight obstructed. The
observer takes readings every 15 seconds over a period of 6 mnutes and then
cal cul ates an average opacity reading for the period. A COV5 is an automated
system of nonitoring opacity of a plune of snmoke by use of nonitoring devices
located within the stack. Readings are nade continuously and recorded on
strip charts.



the use of COMS for all affected coal-fired units. See 40 C F.R
8§ 75.14(a). The Wom ng SIP requires continuous nonitoring for
opacity for solid fossil fuel-fired steamgenerators with a heat
i nput greater than 250 mllion BTU per hour. See WAQSR § 23(a).
Both the federal acid rain requirenent and the SIP requirenent
apply to the units in question.

Petitioner clains that WDEQ i nappropriately exenpted the
Pacifi Corp units |listed above fromthe applicable opacity
nmonitoring requirenents of the federal acid rain program and the
Womng SIP. Petition at 2. Section 23(b) of the WAQSR al | ows
for an exenption fromthe continuous opacity nonitoring required
by the SIP, if the stack gas contains unconbi ned wat er vapor.
The federal acid rain programalso allows for an exenption from
its continuous opacity nonitoring requirenent, if the unit has a
wet flue gas pollution control systemfor sul fur dioxide or
particul ates and the owner or operator can denonstrate that
condensed water is present in the exhaust gas stream and i npedes
the accuracy of the opacity readings. See 40 CF.R 8§ 75.14(Db).

In a February 26, 1998 letter to WDEQ Pacifi Corp stated
that its Naughton unit 3 was exenpt from opacity nonitoring
requi renents pursuant to 40 CF. R 8 75.14(b). PacifiCorp made
this claimbecause it had installed a wet flue gas
desul furi zation scrubber on unit 3 in 1982. PacifiCorp all eged

that flue gas tenperatures after the scrubber are in the range of



120 to 130 degrees Fahrenheit and result in saturated conditions.
Paci fi Corp made the sane claimfor JimBridger units 1, 2, and 3
in a March 3, 1998 letter to WDEQ The scrubbers for units 1, 2,
and 3 commenced operation in May 1990, June 1986, and Septenber
1988, respectively. PacifiCorp clainmed that the wet scrubbers
installed at Jim Bridger cause saturated conditions in each of
the three stacks and that these saturated conditions inpede the
accuracy of opacity readings on the stack.

In a letter dated March 3, 1998, WDEQ purported to exenpt
Paci fi Corp’s Naughton unit 3 from continuous opacity nonitoring
due to the saturated conditions in the stack. WDEQ referenced
both section 23(b) of the WAQSR and 40 C.F. R 8 75.14(b) as the
regul atory bases for granting the exenptions. 1In a letter dated
March 6, 1998, WDEQ al so clained to be exenpting PacifiCorp’s Jim
Bridger units 1, 2, and 3 from continuous opacity nonitoring.
This letter also indicated that the exenptions were based on
saturated conditions in each of the stacks. |In this case,
however, WDEQ referenced only 40 CF. R § 75.14(b) as the
regul atory basis for exenpting the JimBridger units and not the
exenption all owed under section 23(b) of the WAQSR

EPA agrees with Petitioner that the final Title V operating
permts for the Naughton and Jim Bridger plants inappropriately
fail to inpose the continuous opacity nonitoring required by
EPA's acid rain regulations on the four units in question. These
om ssions of applicable requirenents fromthe final permts
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appear to be based on WODEQ s incorrect claimof authority to
exenpt these units fromEPA s acid rain regulations. Even though
WDEQ has the authority to exenpt the units fromthe continuous
opacity nmonitoring requirenents under its own regul ations,* EPA
has not delegated to any state permtting authority, including
WDEQ, authority under the acid rain programto grant exenptions
fromnonitoring requirenents under Part 75 of the acid rain
regul ations, including exenptions fromthe federal continuous
opacity nonitoring requirenment under 40 CF. R 8§ 75.14(Db).

Part 75 requires that owners or operators obtain exenptions
fromPart 75 nonitoring requirenents fromthe Adm nistrator.
Al t hough section 75.14(b) does not explicitly require subm ssion
of a petition to the Adm nistrator in order to nake the necessary
denonstrati ons and obtain an exenption from conti nuous opacity
nmoni toring requirenent, section 75.66(a) and (i) establish
general procedures for submtting requests to the Adm nistrator
for approval of alternative requirenents under Part 75. This

process has been clarified by recent rul emaking. See 63 Fed.

Reg. 28032, 28048-49 (May 21, 1998) (proposed acid rain

4 VWile the March 6, 1998 letter from WDEQ to Pacifi Corp concerni ng
the JimBridger facility does not clearly indicate that units 1, 2, and 3 are
bei ng exenpted from conti nuous opacity nonitoring under section 23 (b) of the
WAQSR, the final Title V permit conditions for these units are consistent with
such a determ nation. Because the final Title V permt does not inpose
conti nuous opacity nonitoring on units 1, 2, and 3 pursuant to section 23(a),
and because granting exenptions fromsuch nonitoring is properly within the
State’'s authority under the SIP, EPA concludes, absent further evidence to the
contrary, that WDEQ has exenpted these units from continuous opacity
nonitoring under the authority of section 23(b).
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regul ati ons explaining that section 75.66 provides general
authority and procedures for subm ssion of petitions to the

Adm ni strator for approval of alternatives to Part 75

requi renents, regardl ess of whether a specific Part 75 provision
provi des for such petitions). See also 64 Fed. Reg. 28564, 28623
(May 26, 1999) (adopting the proposal). Because section 75.66
does not provide for subm ssion of such petitions to any ot her
agency such as, for exanple, to any state permtting authority,
the authority to rule on such petitions remains with EPA. The
Adm ni strator has del egated her authority to grant or deny Part
75 nmonitoring exenptions to the Clean Air Markets Division
(formerly the Acid Rain Division) within the Ofice of Air and
Radi at i on.

In addition, while the Adm nistrator may del egate to state
permtting authorities certain aspects of the acid rain program
primarily the adm nistration and enforcenent of acid rain
permts, such del egation does not include the granting of
petitions for exenptions to Part 75 requirenents. Under section
72.73(a), the Adm nistrator nmay del egate the adm ni stration and
enforcenment of acid rain permts, if the Adm nistrator finds that
the state permtting authority's acid rain program neets certain
EPA requirenents. However, acid rain permts require owners or
operators to conply with the requirenents of Part 75 and do not

general ly provide exenptions fromnonitoring requirenents. Nor
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does the del egation provision of section 72.73(a) provide that
del egated state permtting authorities may grant exenptions from
permt requirenents.® See 40 CF.R 8§ 72.9(b) (listing the
standard requirenents included in acid rain permts) and 63 Fed.
Reg. 28053, supra (distinguishing between del egation of
permtting authority and authority to grant petitions under
section 75.66).

For these reasons, EPA interprets section 75.14(b) to
require the owner or operator of a unit to petition the
Adm nistrator to obtain an exenption from conti nuous opacity
nmoni tori ng under section 75.14(a).

PacifiCorp did petition EPA Region VIII for a waiver of the
continuous opacity nonitoring requirenents for JimBridger units
1, 2, and 3, in a letter dated Decenber 5, 1995. The request was
based on a claimthat the stacks are operating at saturated
condi tions, because they are | ocated downstream from fl ue gas
desul furi zation equipnment. As a result of adm nistrative error,
however, EPA did not respond to Pacificorp's Decenber 5, 1995
petition. EPA notes that the conpany's petition did not

expressly address whether the condensed water in the stacks would

5 The only exceptions to this rule are the retired units and new

units exenptions, which a state permitting authority may incorporate in an
acid rain permt. Under these exenptions, a unit that is permanently retired,
or a clean new unit with a nanme-plate capacity of 25 nmegawatts or less, is
exenpt fromvirtually all acid rain programrequirenents, including nonitoring
requirenents. See 40 CF.R 88 72.7 & 72.8. Neither the retired units
exenption nor the new units exenption is applicable to the units at issue in
this case.
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i npede the accuracy of continuous opacity nonitor readings, which
is one of the criteria for granting an exenption under 40 C. F.R
§ 75.14(b).

The regul ati ons have no provision for automatic approval of
an exenption, if the Agency fails to act on a petition. See 40
C.F.R 88 75.14(b), 75.66(a) & (i). As with other regul atory
exenptions, the burden of justifying the exenption lies with the
party seeking or invoking it. See, e.g., Hazardous Waste
Treatment Council v. EPA, 861 F.2d 277, 289 (D.C.Cr. 1988),
cert. denied, 490 U S. 1106 (1989) (placing the burden of proof
for exenptions on the requestor); see also United States v.
Eastern of New Jersey, Inc., 770 F. Supp. 964, 978 (D.N. J, 1991).
Wth regard to the JimBridger units, EPA has not approved or
ot herwi se acted upon PacifiCorp's petition or otherw se granted
an exenption fromthe federal acid rain continuous opacity
nmoni toring requirenents, and does not do so here. Wth regard to
Naughton unit 3, Pacifi Corp never submtted a petition to EPA and
t hus EPA has not granted or denied an exenption fromthe federal
acid rain continuous opacity nonitoring requirenents.

For the reasons discussed above, Petitioner’s first claim
denonstrates that the two PacifiCorp Title V permts fail to
assure conpliance with the requirenents of the Act in two
respects.

The first deficiency is straightforward: the permt fails

13



to assure conpliance with the opacity nonitoring requirenments of
Title IV of the Act. The permts nust be revised to require
continuous opacity nonitoring on JimBridger units 1, 2, and 3
and on Naughton unit 3 in the absence of an exenption.

Pacifi Corp may still petition EPA to exenpt Naughton Unit 3 from
the continuous nonitoring requirenments and provi de additi onal
support for the petition for exenption for JimBridger units 1
2, and 3. The EPA intends to act expeditiously on any such

subm ssions by Pacifi Corp, which should be directed to the O ean
Air Markets Division. The exenption petitions and support

subm tted by Pacifi Corp nust denonstrate that each unit has a wet
flue gas pollution control system that condensed water is
present in each unit's flue gas, and that the saturated

condi tions woul d i npede the accuracy of opacity neasurenents for
each unit. See 40 CF.R 8 75.14(b). If Pacifi Corp nmakes such
denonstrations and EPA grants the exenptions prior to conpletion
of the permt reopening proceedings, then the Title V permts
woul d not need to be revised to incorporate continuous opacity
nmoni toring devices for purposes of the acid rain program
requirenents. In the nmeantinme, however, WDEQ shoul d proceed to
reopen each permt, in accordance with 40 CF.R 8§ 70.8 and
section 30(d)(vii) of the WAQSR, to require continuous opacity
monitoring for the rel evant Naughton and Ji m Bridger units,

i ncluding a conpliance schedul e, as necessary, to bring these
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units into conpliance with the applicable requirenent of 40
CF.R 8 75 14(a). See 40 C.F.R 8§ 70.6.

The second deficiency may be sinply stated as well: the
permt fails to assure conpliance with the SIP opacity [imt in
section 14(a) of the WAQSR. The expl anation of this deficiency
is nore conpl ex, however. Section 114(a)(3) of the Cean Ar Act
requires “enhanced nonitoring” at all major stationary sources.
Section 504(c) requires each Title V operating permt to “set
forth . . . nonitoring, conpliance certification, and reporting
requi renents to assure conpliance with the permt terns and
conditions.” Section 504(a) requires permts to include “such
other conditions as are necessary to assure conpliance with
applicable requirenents” of the Act. These statutory
requi renents are inplenmented by correspondi ng EPA regul ati ons.

In particular, 40 CF. R 870.6(a)(3)(i)(B) provides that where
the applicable requirenent does not require periodic testing or
monitoring, the permt shall contain "periodic nonitoring
sufficient to yield reliable data fromthe rel evant tine period
that are representative of the source's conpliance with the
permt...." In addition, 8 70.6(c)(1l) requires that “[all part
70 permts shall contain the following elenments with respect to
conpliance: (1) Consistent with paragraph (a)(3) of this section,
conpliance certification, testing, [and] nonitoring ..

requirenents sufficient to assure conpliance with the terns and
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conditions of the permt."

Recent decisions by the U S. Court of Appeals for the
District of Colunbia Crcuit shed |light on the proper
interpretation of these requirenents. Specifically, over the
| ast year, the court has addressed EPA s conpliance assurance
monitoring (“CAM) rul emaking (62 Fed. Reg. 54940 (1997))
(promulgating, inter alia, 40 CF.R Part 64) in Natural
Resources Defense Council v. EPA, 194 F.3d 130 (D.C. Cr. 1999),
and revi ewed EPA' s periodic nonitoring guidance under Title Vin
Appal achi an Power Co. v. EPA, 208 F.3d 1015 (D.C. Cr. 2000). 1In
Nat ural Resources Defense Council, NRDC argued that CAM was
i nadequate to neet the statutory mandate that all major sources
be subject to enhanced nonitoring because it excluded units
wi t hout control devices, units below a 100-ton cutoff, and
certain other categories. 194 F.3d at 135.° The court
di sagreed, and upheld the CAMrul e and EPA s general enhanced
nmonitoring program 194 F. 3d at 135-37. The court pointed out
that sonme sources exenpt from CAM were subject to “other specific
rules.” 1d.” The court then reasoned that all remaining nmajor
sources were subject to one of two “residual rules” under Part

70, either the periodic nonitoring rule, at 40 CF. R 8

6 For exanple, CAM exenpts acid rain programrequirenments under Title
IV of the Act. See 40 CF.R 8§ 64.2(b)(1)(iv).

" For exanple, acid rain sources exenpt from CAM (see supra n. 6) are
subject to state-of-the-art nonitoring under CAA section 412 and 40 C. F.R
Part 75.
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70.6(a)(3)(i)(B), or the sufficiency rule at 8 70.6(c)(1). 1Id.
at 135-36. The court recognized that “[wjhile the Part 70 rul es
are not as specific as CAM they have the sane bottomline — a
maj or source must undertake ‘nonitoring ... sufficient to assure
conpliance.”” Id. at 136.%

I n Appal achi an Power Co. v. EPA, a different panel of the
D.C. Circuit set aside EPA's “Periodic Mnitoring Gui dance”?®
after finding that it had in effect anended part 70's periodic
monitoring rule at 40 CF. R 8 70.6(a)(3)(i)(B) by interpreting
that rule too broadly to cover situations where the underlying
applicable requirenent called for sonme kind of “periodic” testing

or nonitoring, but such nonitoring was not sufficient to assure

8 The entire relevant passage reads as fol | ows:

Specifically, EPA denonstrated that many of the major stationary
sources exenpt from CAM are subject to other specific rules, and if they
are not, they are subject to the following two residual rules: (1) "[The
permt shall contain] periodic nonitoring sufficient to yield reliable
data ... that are representative of the source's conpliance with the
permt...."40 CF. R 70.6(a)(3)(i)(B); (2) "All part 70 permts shal
contain the following elements with respect to conpliance: (1)

Consi stent with paragraph (a)(3) of this section, conpliance

certification, testing, [and] nonitoring ... requirenments sufficient to
assure conpliance with the ternms and conditions of the permt." Id. §
70.6(c)(1).

VWhile the Part 70 rules are not as specific as CAM they have the

same bottomline — a major source nust undertake "nonitoring ..
sufficient to assure conpliance."” Like CAM the nonitoring protocols
wi || be devel oped on a unit-by-unit basis. Such nmonitoring is
sufficiently "enhanced" over the pre-1990 situation to satisfy the
statutory requirenent. See Conpliance Assurance Mnitoring, 62 Fed.
Reg. 54,900, 54,904 (1997).
Id.
9 “Periodic Mnitoring Guidance,” signed by Eric V. Schaeffer,
Director, Ofice of Regulatory Enforcenent, and John S. Seitz, Director,
Ofice of Alr Quality Planning and Standards, Septenber 15, 1998.
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conpliance. 208 F.3d at 1028. The Appal achi an Power court held
that, inits current form the periodic nonitoring rule

aut hori zed sufficiency reviews of nonitoring and testing in an
exi sting em ssions standard, and enhancenment of that nonitoring
or testing through the permt, only when that standard “requires
no periodic testing, specifies no frequency, or requires only a
one-tinme test.” |d. The panel did not address the separate
“sufficiency” requirenent of 8 70.6(c)(1) or the earlier decision
in Natural Resources Defense Council, except to note that it

di sagreed with EPA's argunent that the court in the earlier
decision read the periodic nonitoring rule in the sane way as did
EPA. Id. at 1028 n. 27. Thus, the Cean Ar Act requirenents
that each Title V permt have enhanced nonitoring, and nonitoring
that is sufficient to assure conpliance wwth the permt terns and
conditions remain in place.

In accordance with these judicial precedents, where the
appl i cabl e requi renent does not require any periodic testing or
nmoni toring, section 70.6(c)(1)’s requirenent that nonitoring be
sufficient to assure conpliance will be satisfied by establishing
in the permt “periodic nmonitoring sufficient to yield reliable
data fromthe relevant tine period that are representative of the
source's conpliance with the permt.” See 40 CF.R 8§
70.6(a)(3)(i)(B). Wuere the applicable requirenent already

requires periodic testing or instrunmental or non-instrunental
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nmoni toring, however, as noted above the court of appeals has
ruled that the periodic nonitoring rule in 8 70.6(a)(3) does not
apply even if that nonitoring is not sufficient to assure
conpliance. In such cases, the separate regul atory standard at
8 70.6(c)(1) applies instead. By its terns, 8 70.6(c)(1) — like
the statutory provisions it inplenments — calls for sufficiency
reviews of periodic testing and nonitoring in applicable

requi renents, and enhancenent of that testing or nonitoring
through the permt as necessary to be sufficient to assure
conpliance with the terns and conditions of the permt.

In the present case, the underlying applicable opacity
requirement in WAQSR 8§ 14(a) provides for quarterly Method 9
visual readings. This nonitoring requirenent is “periodic” in
nature. Thus, in accordance with the decision in Appal achi an
Power di scussed above, until such time as EPA revises its
regul ations, the provisions of 40 CF. R 8§ 70.6(a)(3)(i)(B) do
not apply. However, | find that such infrequent nonitoring at a
coal -fired power plant is not sufficient to “assure conpliance”
with the 20% opacity Iimt in the Wonmng SIP within the neaning
of 8 70.6(c)(1) and sections 504(a) and 504(c) of the Cean Ar
Act, and does not constitute enhanced nonitoring wthin the
meani ng of section 114(a)(3) of the Act. These nonitoring
requi renents woul d be satisfied if Pacificorp is not granted an

exenption fromthe acid rain nmonitoring requirenents in 40 C.F.R
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8 75.14(a), continuous opacity nonitors are installed, and, upon
reopening of the permt, the permt is revised to provide that
such nonitoring will be used in nonitoring conpliance with the
SIP opacity limt. |If instead Pacificorp is granted an exenption
fromthe acid rain nonitoring requirenents in 40 CF. R 8§
75.14(a), then the State (or EPA, if EPA issues the permt) nust
consi der other appropriate nonitoring alternatives for purposes
of enhanced nonitoring and assuring conpliance with the SIP
opacity limt, and nust incorporate into the reissued permt such
nmonitoring requirenents as result fromthat analysis.

B. | ssue Warranting Partial Denial of the Petition
Petitioner also requests that EPA object to the proposed
PacifiCorp Title V operating permts on the basis that they all ow
i nproper exenptions fromSIP emssion limts. Petitioner asserts

that the mal function provision found in a general permt
condition (&1) of both permts is inconsistent with EPA policy
and should not be included in the permts. Petition at 3.

Permt condition Q1 states, “Em ssions in excess of established
regulation imts as a direct result of malfunction or abnorm
condi tions or breakdown of a process, control or related
operating equi pnment beyond the control of the person or firm
owni ng or operating such equi pnent shall not be deenmed to be in
vi ol ation of such regulations, if the Division is advised of the

circunstances within 24 hours of such mal function and a
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corrective program acceptable to the Division is furnished.”
Petitioner maintains that this | anguage provi des an automatic
exenption fromapplicable SIP emssion limts. 1d. Petitioner
asserts that automatic exenptions fromenmssion limtations are
prohi bited by EPA policy and that violations of emssion limts
are to be excused only for truly “unavoi dabl e’ events, not sinply
for events “beyond the control of the operator.” 1d. |n support
of these assertions, Petitioner cites EPA policy nenoranda on
“Conti nuous Conpliance” (dated June 21, 1982) and the “Policy on
Excess Em ssions During Startup, Shutdown, Mintenance, and
Mal functi ons” (dated February 15, 1983).10

Petitioner clains that the permt condition at issue does
not require PacifiCorp to denonstrate that excess emi ssions are
unavoi dabl e nor does it specify that only unavoi dabl e events
beyond the control of PacifiCorp would be allowed a discretionary
exenption fromliability. Petition at 3. According to
Petitioner, EPA policy requires that the burden of establishing
t hat excess em ssions were unavoi dabl e nmust be placed on the
owner or operator of a source before it can qualify for exercise

of enforcenent discretion. See Bennett Meno Il (“Policy on

10 Menor andum from Kat hl een M Bennett, Assistant Adm nistrator for

Air, Noise and Radi ation, EPA, to Directors of Air and Waste Managenent
Divisions and Air Divisions, Regions I-X, titled “Definition of *Continuous
Conpl i ance’ and Enforcenment of O&M Viol ations,” dated June 21, 1982 (Bennett
Mermo |); and nmenorandum from Kat hl een M Bennett, Assistant Adm nistrator for
Air, Noise and Radi ation, EPA, to Regional Adnministrators, Regions I-X, titled
“Policy on Excess ‘Em ssions During Startup, Shutdown, Mintenance, and

Mal functions,” dated February 15, 1983 (Bennett Mero I1).
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Excess Em ssions During Startup, Shutdown, Mintenance, and

Mal functions”), Attachnment, at 2. Petitioner asserts that the
permt condition at issue does not inpose such a burden on
PacifiCorp. 1Id. |In addition, Petitioner asserts that the
decision to grant an exenption nust be left to the discretion of
an appropriate state admnistrative or judicial officer, not the
WDEQ I d.

The general permt condition for mal functions, found in
these and ot her operating permts issued by WOEQ has been taken
directly from an EPA-approved Wom ng SIP provision (section 19
of the WAQSR, titled “Abnormal conditions and equi pnent
mal function”). EPA agrees with Petitioner that the Act, as
interpreted in EPA policy, does not allow for automatic
exenptions fromconpliance for periods of excess em ssions and
t hat i nproper operation and mai nt enance practices do not qualify
as mal functions under EPA policy. See Bennett Meno |
(“Definition of *Continuous Conpliance’ and Enforcenent of O&M
Violations”) at 2; Bennett Meno I, Attachnent at 1. EPA also
agrees that SIPs should provide that the burden of proof is on
t he owner or operator of a source to denonstrate that excess
em ssions are a result of unavoi dabl e events beyond the owner’s
or operator’s control, for purposes of enforcenent discretion or
an affirmati ve defense before a neutral trier of fact in an

enforcenent action. See Bennett Meno |1, Attachnent at 2. See
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al so Menorandum from Steven A. Hernman, Assistant Adm nistrator
for Enforcenent and Conpliance Assurance and Robert Perci asepe,
Assistant Admi nistrator for Air and Radi ati on to Regi onal

Adm nistrators, Regions | - X, titled “State | nplenmentation

Pl ans: Policy Regardi ng Excess Em ssions During Ml functions,
Startup, and Shutdown,” dated Septenber 20, 1999, Attachnent,
p.3. To the extent that a mal function provision broadly excuses
sources fromconpliance with emssion limtations during periods
of mal function, EPA believes it should not be approved as part of
the federally approved state inplenentation plan. 1d. at 3.

Whet her the provision in question neets any of these
criteriais a matter of debate. WDEQ s response to comment
letters to the WOC on the draft title V permt for the Jim
Bridger Plant (letter fromDan O son, Admnistrator, Air Quality
Di vision, WDEQ dated February 25, 1998) and on the draft title V
permt for the Naughton Plant (letter from Dan O son, WDEQ dated
March 5, 1998), as well as past enforcenent actions taken by the
WDEQ denonstrate to EPA that the WDEQ s interpretati on and
application of section 19 may be consistent with the Act, as
interpreted by EPA in its guidance. However, even if the
provi sion were found not to satisfy the Act, EPA could not
properly object to a permt termthat is derived froma provision
of the federally approved SIP. Such a provision is inherently a

part of the “applicable requirenent” as that termis defined in
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40 CF. R § 70.2, and the Adm nistrator may not, in the context
of reviewing a potential objection to a Title V permt, ignore or
revise duly approved SIP provisions. (It should be noted that
t he provision cannot serve to excuse sources from conpliance with
requi renents that are not derived fromthe SIP, such as, for
exanple, the Title IV acid rain requirenents.)

For the reasons discussed above, Petitioner’s second claim
does not denonstrate that the Pacifi Corp operating permts fai
to conply with the requirenents of the approved operating permt
program Nonetheless, | amdirecting the regional office to
review the Womng SIP to determ ne whether section 19 of the
WAQSR, titled “Abnormal conditions and equi pnment mal function,” is
consistent wwth the requirenents of title | of the Cean Ar Act,
and to work with the State to ensure that any corrections, if

necessary, are made.

V. CONCLUSI ON

For the reasons set forth above, | partially grant the June
30, 1998 petition fromthe Wom ng Qutdoor Council, requesting
that the Agency object to two PacifiCorp permts for its Jim
Bri dger and Naughton coal -fired power plants, and | hereby object
to the PacifiCorp JimBridger Plant permt and the Pacifi Corp
Naughton Plant permt based on the issue identified in Section

I11.A above. | deny the remainder of the June 30 petition from
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the Wom ng Qutdoor Council.

Pursuant to Sections 505(b) and 505(e) of the Cean Ar Act
(42 U.S.C. 88 7661d(b) and (e)) and 40 C.F.R 88 70.7(g) and
70.8(d), the WDEQ shall have 90 days fromreceipt of this Oder
to resolve the objection identified in Section IIl.A above, and
to submt a proposed determ nation of term nation, nodification,
or revocation and reissuance of the PacifiCorp permts in

accordance wth this objection.

Dat e: November 16, 2000

Carol M Browner
Adm ni strat or
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