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RBGIOH III 

IN THE MATTER OF: ) 
) 

Fulton Financial Realty Company) 
) 
) 
) 
) 

1695 State Street ) 
East Petersburg, Pennsylvania ) 

~~~OJO ) 
EPA I.D. No. PAD 08 243 4747 ) 

) 
RESPONDENT ) 

FINAL ADMINISTRATIVE ORDER 
ON CONSENT 

u.s. EPA Docket Number: 
RCRA-III-042-CA 

Proceeding under Section 
3008(h) of the Resource 
Conservation and Recovery 
Act, as amended, 42 u.s.c. 
Section 6928(h). 

I I JUBISDICTIQB 

This Final Administrative Order on Consent ("Consent Order" 
or "Order") is issued pursuant to the authority vested in the 
Administrator of the United States Environmental Protection 
Agency ("EPA") by Section 3008 (h) .of the Solid Waste Disposal 
Act, commonly referred to as the Resource Conservation and 
Recovery Act of 1976, as amended by the Hazardous and Solid Waste 
Amendments of 1984 (collectively referred to hereinafter as 
"RCRA"), 42 u.s.c. Section 6928(h). The authority vested in the 
Administrator has been delegated to the Regional Administrators 
by EPA Delegation Nos. 8-31 and 8-32 dated March 6, 1986. 

On January 30, 1986, the EPA granted the Commonwealth of 
Pennsylvania (the "State") authorization to operate a hazardous 
waste program in lieu of EPA, pursuant to Section 3006(b) of 
RCRA, 42 u.s.c. Section 6926(b). The State, however, does not 
have authority to enforce Section 3008(h) of RCRA. 

. This Consent Order is issued to Fulton Financial Realty 
company, a subsidiary of Fulton Financial Corporation, the owner 
of the facility, (hereinafter "Respondent"). The facility is 
located at 1695 State Street, East Petersburg, Pennsylvania 
(hereinafter the ''Facility" or the "Site"). Respon~ent consents 
to and agree not to contest EPA's jurisdiction to issue this 
consent Order and to enforce its terms. FUrther, Respondent 
consent to and will not contest EPA's jurisdiction to: compel 
compliance with this consent Order in any subsequent enforcement 
proceedings, either administrative or judicial7 require 
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Respondent's full or interim compliance with the terms of this 
consent Order: or impose sanctions for violations of this consent 
Order. 

II. PABTIII BQQID 

1. This Consent Order shall apply to and be bindinq. upon 
EPA, Respondent and its agents, successors and assigns. 

2. No change in ownership of any property covered by this 
consent Order, or in corporate or partnership status of 
Respondent, shall in any way alter, diminish, or otherwise affect 
Respondent's obligations under this Consent Order. 

3. Respondent shall provide a copy of this Consent Order 
to all supervisory personnel, contractors, subcontractors, 
laboratories, and ·consultants retained to conduct or monitor any 
portion of the work performed pursuant to this Consent Order 
within seven calendar (7) days of the effective date of this 
consent Order or date of such retention, whichever is later. All 
supervisory per·sonnel, contractors, subcontractors, laboratories 
consultants, and other persons retained to perform any work 
required under this Consent Order shall require such persona to· 
perform th• · work· in ·accordance· vi th· the· requirtilaenta -·of · tbi•·:; ~ 
consent order ~nd for· ensurinq·tha~· all··cc;»ntr~ctors,·· supariisory 
personnel and aqents comply· with this Canaan~ Order •. ,.:..· ' 
Notwithstandinq the terms of any contract, Respondent is 
responsible for complyinq with this consent Order and for 
ensuring that all contractors, subcontractors, laboratories, 
consults, supervisory personnel and aqants comply with this 
Consent Order. 

4. In the evant of any chanqa in ownership or operation of 
the Facility and/or in the avant of any chanqe in majority 
ownership or control of the Respondent, Respondent shall notify 
EPA in writinq of the natura of any such chanqe no later than 
fifteen (15) calendar days after the affective data of such 
chanqa. In addition, Respondent shall provide a copy of this 
consent order to any successor to the Respondent and/or·to the 
Facility at least fifteen (15) calendar days prior to the 
effective data of such change. 

III. STATIJIII'l' Of 11JBIOII 

In enterinq into this Consent Order, the mutual objectives 
of EPA and Respondent are: (1) to perform Interim Measures 
("IM") at the Facility to prevent or relieve threats to human 
health or the environment: (2) to perform a RCRA Facility 
Investigation ("RFI") to determine sufficiently the nature and 
extent of identifiable release(s) of nazardoua wastes and/or 
hazardous conatituants at or from the Facilityl and (3) to 
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perform a Corrective Measures Study ("CMS") to identify and 
evaluate alternatives for corrective action necessary to prevent 
or mitigate identifiable migration or releases of hazardous 
wastes and/or hazardous constituents at or from the Facility. 

IY. PIHDIJIQI Of lAC% 

1. Respondent is a company which is doinq business in the 
Commonwealth of Pennsylvania and is a person as defined in 
Section 1004(15) of RCRA, 42 u.s.c. Section 6903(15). 

2. Respondent is an equitable owner of a hazardous waste 
manaqement facility ("Facility") located at 1695 state 
Street in East Patersburq, Pennsylva~ia. 

3. From the early 1950's to 1977, a photochemical atchinq 
business and a fuse assembly business were operated on site 
by Hamilton Watch Company. · 

4. Units on the Facility property which manaqed wastes as a 
result of the etchinq operations included three membrana
lined (unlined prior to 1977), surface impoundmant.,_ a. drwll 
storaqa area, a sJ,udqe disposal· pit; and·:a wastewater·:•. ·. -::-: 
treatment system. ' Two septic systea seapaqa ·b•d• naa~:'th• 
southern corner of the Facility· are visible on aerial · 
photographs as early as 1957. Three underqround vaults are 
located on the Facility property. See Attachment F for map 
indicatinq the location of the above units. ~ 

s. From 1977 to 1984 Lancaster Metal Science Corporation 
("LMS") operated a photochemical atchinq business at the 
Facility. 

6. Lancaster Industrial Development Authority ("LIDA") acquired 
the property in 1979 and entered into an Installment Sale 
Aqreement with Respondent in May of 1979. 

1. on Auqust 14, 1980, LMS submitted to EPA a Notification of 
Hazardous Wasta Activity, for the Facility, pursuant to 3010 
of RCRA, 42 o.s.c. Section 6930. In the Notification, LMS 
identified itself as a qenerator of hazardous wasta and as 
an owner/operator of a treatment, storaqa and/or disposal 
facility for hazardous waste. EPA assiqnad the Facility the 
EPA Identification Number PAD 08 234 4747. 

a. LMS operated the Facility as a hazardous wasta manaqemant 
facility on and after November 19, 1980, the applicable data 
which renders facilities subject to interim status 
requirements or the requirement to have a permit under 
Sections 3004 and 3005 of RCRA, 42 u.s.c. Sections 6924 and 
6925. 
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9. on November 6, 19-80 LMS submitted a Part A Permit 
Application to EPA. In the Part A Permit Application, LMS 
indicated that it treate~ and stored the following hazardous 
wastes at the Facility: 

10. 

11. 

12. 

13. 

a. Hazardous wastes from non-specific sources 
identified at 40 c.F.R. Section 261.32 (FOOl and 
F006); 

b. Hazardous wastes exhibitinq the characteristic of 
corrosivity (0002); and · 

c. Commercial chemical products, manufacturinq 
chemical intermediates, ott-specification 
commercial chemical products,·or manutacturinq 
chemical intermediates identified at 40 C.F.R. 
Section 261.33(f) (Ul34). 

on July 23, 1981, EPA sent to LMS a letter acknowledqinq 
that the Facility qualified tor interim status. 

on Auqust 12, 1986, tMs and the Pennsylvania Department of· 
Environmental Resources ("PaDER") sampled qroundwater 
monitorinq wells ~ocated around ·surfac• impoUndmentsat·the 
Facility and· fro~ a sump at· the Facility~ : saapling ~aiysis 
results showed the presence of haloqenat:ed· ·solvent• and' · 
associated breakdown products, includinq trichloroethylene, 
perchloroethylene, toluene, and chloroform in the 
groundwater in the downqradient wells and the sump. 

on September 25, 1987, EPA issued Respondent and LMS an 
Administrative order pursuant to Section 3013 of RCRA, 
42 u.s.c. section 6934, ("3013 Order"), u.s. Docket Number 
RCRA-III-007 AM, to investiqate the nature and extent of 
releases of hazardous wastes at the Facility. 

on March 25, 1.988, Respondent and LMS sub•itted to EPA a 
report entitled "Proposal tor Investiqation of Potential 
contamination at the Former Lancaster Metals Science 
Facility". A revised proposal was subaitted to EPA on 
June 9, 1988. The proposal as revised will hereinafter be 
referred to as the RCRA Investiqation ("RI")· The RI listed 
the tollowinq hazardous waste manaqement unit• at the 
Facility: 

a. a wastewater treatment systea tor elementary 
neutralization; 

b. three membrane-lined surface impoundments to store 
metal· hydroxide; 

c. a drum storaqe area _tor spent acids and spent ferric 
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chloride; and 

d. a wastewater treatment effluent discharge. 

on June 27, 1988 
the 3013 Order. 
submitted to EPA 
of contamination 

EPA approved the RI Workplan required by 
In February 1989, Respondent and LMS 
the RI report summarizinq the investigation 
at the Facility. 

15. EPA obtained the following information from the February 
1989 and the Auqust 1990 Final RI Reports entitled 
"Investigation of Contamination at the Former Lancaster 
Metals Science Facility": 

a. 

b. 

c. 

The major direction of groundwater flow at the site 
varies seasonally from south to south-southwest. 

Trichloroethylene ("TCE") is the predominant 
contaminant in the groundwater at the Facility. 

A summary of the groundwater monitoring data from 
monitoring we11··M-10 is listed below in Table I. Well 
M-10 is located in the vicinity of the former Hamilton 
Orwa Storage. Area and. the Parmer- HoJ;lJ:on: Slu~qa-·•• -·· · n 
Disposal Pit. All z:esulta . are- in _p_arta per billion·.· ir-

,. 
I ' ~ • • • . . : . .. 

TABLE I 

Groundwater Samplinq Data~ 

10/18/88 12/05/89 6/27/90 

trichloroethylene 10,000 310 1500 
perchloroethylene 260 13 <100 
toluene 60. 54 <50 
chloroform 31 <5 <50 
1,1,1-trichloroethane 550 180 <100 

d. Groundwater samples obtained durinq the sampling event 
of october 18 and 19, 1988 from wells M-2, M-3, M-4 
which are located downqradient of the three surface 
impoundments contain 8 ppb TCE in M-2, 8 ppb TCE in 
M-3, and 58 ppb TCE in M-4. 

e. The level of TCE in the groundwater exceeds the maximum 
contaminant level ("MCL") for drinkinq·water 
(5 ppb) over an undefined area at and potentially . 
beyond the western edqa of the Facility property. The 
MCL as applicable herein and defined in 40 C.F.R. Part 
141, Subpart A is the maximum permissible level of a 
contaminant in water which is delivered to the free 
flowinq outlet of the ultimate user of a public water 
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system, except in the case of turbidity where the 
maximum permissible level is measured at the point of 
entry to the distri~uted system. 

f. During the sampling event of October 18 and 19, 1988, 
the sump in the basement of the Operational Area 
contained 130 ppb of TCE. This sump collects shallow 
groundwater from the Facility. 

See Attachment F for map indicating the location of the 
above monitoring walls. 

16. There are potential human and environmental receptors near 
Respondent's Facility, including those described below: 

a. A well, a reservoir, and a spring which are part of the 
East Petersburg Municipal Water Company are located 
within one mile east of the Facility. The East 
Petersburg Municipal Water Company supplies about 2500 
people with drinking water. 

b. A public water supply well, . currently not in use, is 
located approximately 4,000 feat southeast of the 

· facility. · 

c. Two offsite private water supply wells downgradient of 
the Facility contain small concentrations of chloroform 
and 1,1,1-trichloroethana. These residents are 
currently serviced by the East Petersburq Municipal 
Water Company. 

17. The substances referred to in paragraphs 11 and 15 above are 
"hazardous wastes" as defined in Section 1004(5) of RCRA, 42 
u.s.c. § 6903(5) and 40 c.F.R. Section 261.3 and are "hazardous 
constituents" as defined in 40 C.F.R. Part 261, Appendix VIII. 

18. The substances referred to in paragraphs 11 and 15 above 
have the potential to directly impact the human and 
environmental receptors described in paragraph 16 above via 
the ma~ium of groundwater. 

19. The substances identified in paragraphs 11 and 15 above may 
pose a threat to human health and the environmentt. Human 
health impacts for some of the substances as described below 
are taken from "Chemical, Physical, and Biological 
Properties of Compounds Present at Hazardous Waste Sites" 
(EPA, 1985). Specifically: 

a. TCE is carcinogenic to mice after oral administration, 
producing hepatocellular carcinomas (National cancer 
Institute 1976, National Toxicology Program 1982). It 
was found to be mutagenic using several microbial assay 
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systems. TCE has been shown to cause renal toxicity, 
hepatoxicity, neurotoxicity, and dermatoloqical 
reactions in animals followinq chronic exposure to 
levels greater than·2ooo milliqrams per CUbic meter for 
six months. The MCL for TCE is 5 ppb and the 1o·6 
cancer risk for this substance is 0.9 ppb. The 10·6 is 
the cancer risk probability ot an individual developing 
cancer over a lifetime as a result ot exposure to the 
potential carcinogen. 

b. Chloroform caused an increase in kidney epithelial 
tumors in rats and in hepatocellular carcinomas in 
mice. In addition there is suqgestive evidence from 
epidemioloqical studies that exposure to chloroform and 
other triholomethanes is associated with an increased 
incidence of bladder tumors in humans. Other toxic 
effects ot chloroform include central nervous system 
depression, eye, skin, and gastrointestinal irritation 
and damage to the liver, heart, and kidney.· The MCL 
for trihalomethanes (class ot orqanics includinq 
chloroform) is 100 ppb and the 10"6 cancer risk tor 
chlorotorm is 0;.2 ppb. 

c.. Perchloroethylene· (PCB.~ tetrachloroethylene) induced 
1 i ver.-. tumors ·when adllinisterad orally to mice and was 
found to be mutagenic usinq a microbial assay system. 
Reproduction toxicity-was observed in preqnant rats and 
mice exposed to hiqh concentrations. Animals exposed 
by inhalation to tetrachloroethylene exhibited liver, 
kidney, and central nervous system damage. The MCL for 
this substance is 5 ppb and the 10"6 cancer risk level 
is 1.4 ppb. 

y. COifCLJJSIOifl OJ LAW MP QIUUIIJMIIOJI 

1. Respondent is a "person" within the meaninq ot section 
1004(15) of RCRA, 42 u.s.c. Section 6903(15). 

2. Respondent is the equitable owner ot a tacility 
authorized to operate under Section 3005(e) ot RCRA, 42 u.s.c. 
section 6925(e). 

3. Certain wastes tound at the Facility are hazardous 
wastes within the meaninq ot _Section 3008(h) of RCRA, 42 u.s.c. 
section 6928(h). · · 

4. There is or has bean a release of hazardous wastes into 
the environment from a Facility within the meaninq of Section 
3008(h) ot RCRA, 42 u.s.c. Section 6928(h). 

s. The actions required by this consent Order are 
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necessary to protect human health and the environment. 

YI. lORI TO II PIBlQBIID 

EPA acknowledges that Respondent may have completed some of 
the tasks required by this Consent Order and that Respondent may 
have available some of the information and data required by this 
consent Order. This previous work may be used to meat the 
requirements of this Consent Order, upon submission to and formal 
approval by EPA. Accordingly, specific tasks identified in 
Attachments A, B, c, may be fulfilled by Respondents submission 
and EPA approval of Respondent's previously accumulated data. 

Pursuant to Section 3008(h) of RCRA, 42 u.s.c. Section 
6928(h)~ Respondent agrees to and is hereby ordered to perform 
the following acts in the manner and .by the dates specified 
herein. All work undertaken pursuant to this Consent Order shall · 
be developed and performed in accordance with, at a minimum: the 
scope of Work for Interim Measure(s) sat forth in Attachment A; 
the Scope of Work for a RCRA. Facility Investigation set· forth in 
Attachment B; the Scope of Work for a Corrective Measures study 
set forth in Attachment c; the Health and Safety Plan s~t forth 
in Attachment D; the Scope' of Work for · a Was.te Miniaizatiozl."·Plan 
set forth in Attachment E; ·· RCRA, ita impleJD8fttiRCJ r8CJUl,ationa ·t 
and relevant EPA guidance documents.- All Scope• ot Work and 
other Attachments. to this Consent Order are incorporated herein 
by reference. If Respondent establishes, and EPA agrees, that a 
specific subtask is inapplicable, Respondent will not be expected 
to comply with that subtask. Such approval or agreement shall 
not be unreasonably withheld. Relevant EPA guidance may include, 
but is not limited to, the "RCRA Facility Investigation (RFI) 
Guidance" (Interim Final, May 1989, EPA 530/SW-88-028), "RCRA 
Ground water Monitoring Technical Enforcement Guidance Document" 
(OSWER Directive 9950.1, September 1986), "Teat Methods For 
Evaluating Solid Waste" (SW-846, November 1986), "Construction 
Quality Assurance for Hazardous Wasta Land Disposal Facilities" 
{EPA 530/SW-85-031, July 1986), and "OWRS Guidance for 
Preparation of QA Project Plans" (OWRS QA-1, May 1984). "Risk 
Assessment Guidance for Superfund Volume I, Human Health 
Evaluation Manual & Volume II, Environmental Evaluation Manual 
Interim Final" (EPA/540/1-89/022 and 001), March 1989. 

"Days• as used herein shall mean calendar days unless 
otherwise specified. 

A. INTERIM MEASURES ( "IM•) 

1. Within forty-five (45) calendar days of the effective 
date of this Consent order, Respondent shall submit an IM source 
Removal Workplan which will protect.human health and the 

8 



environment from releases from the LMS drum storage area, the 
Hamilton sludge disposal pit, the wastewater treatment system 
which includes the wastewater treatment effluent discharge area 
and the sump discharge area. · The IM Source Removal Workplan 
shall be consistent with and integrated into any long-term 
remediation at the Facility to the extent practicable. Upon 
receipt of EPA approval of the IM Source Removal Workplan,. 
Respondent shall implement the approved IM Source Removal 

· workplan in accordance with the mutually agreed to requirements 
and schedules contained therein. 

2. If at any time during the pendency of this Consent Order 
Respondent obtains or discovers information concerning a release 
of any hazardous waste or hazardous constituent at or from the 
Facility into the environment in addition to-or different from 
that described il'\ Section IV, "Findings of Fact• above, 
Respondent shall immediately, but in no case later than forty
eight (48) hours, no~ify EPA orally of such release and in 
writing within five (5) calendar days of providing oral 
notification. The notification shall describe as much as it is 
known or suspected to be at that particular time, the natura and 
extent of the release and· · any threat or potential threat to human 
health or the environment posed by such release. If EPA . .. .-. 
determines that corrective ._action for such r~leaae -is. n•ces.aryu . 
to protect human health or -the -environment,· EPA ·sball:so notify 
the Respondent. Within fifteen (15) calendar days of receipt of
such notice from EPA, Respondent shall submit to EPA for approval 
an IM Workplan whic~ identifies Interim Measures which will 
protect human health and the environment from such release and 
which are consistent with and integrated into any long-term 
remediation at the Facility to the extent practicable. 

3. The IM Source Removal Workplan required in paragraph 1 
above and each IM Workplan required pursuant to this Consent 
Order shall be developed in accordance with the IM Scope of Work 
in Attachment A to this Order. The IM source Removal Workplan 
and each IM workplan required pursuant to this Consent .Order 
shall document the procedures to be used by Respondent for the 
implementation of Interim Measures and shall include, but not be 
limited to, a Community Relations Plan and XM Objectives. With 
each IM Workplan required pursuant to this Consent order, 
including but not limited to the IM source Removal Workplan, 
Respondent shall submit in accordance with Attachment A to this 
consent Order: an IM Investigation Program, XM Design Program, IM 
construction Quality Assurance Plan, and Reporting Requirements. 

4. Concurrent with submission of each IM Workplan required 
pursuant to this Consent Order, Respondent shall submit to EPA an 
IM Health and Safety Plan in accordance with Attachment D of this 
consent Order. 

5. Upon receipt of EPA approval of any XM Workplan, 
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Respondent shall implement the approved IM Workplan in accordance 
with the mutually agreed to requirements and schedules contained 
therein. 

B. RCRA FACILITY INVESTlGATION ("RFI") 

1. Within ninety (90) calendar days of the effective date 
of this Consent Order, Respondent shall submit to EPA for 
approval a Description of the current Conditions at the Facility 
{"Description"). This Description shall be developed in 
accordance with the RFI Scope of Work contained in Attachment B. 

2. Within ninety (90) calendar days of the effective date 
of this Consent Order, Respondent shall submit to EPA for 
approval a Pre-Investigation Evaluation of Corrective Measure 
Technologies ("Evaluation"). This Evaluation shall be developed 
in accordance with the RFI Scope of Work contained in 
Attachment B. 

3. Within ninety (90) calendar days of the effective date 
of this Consent Order, Respondent shall submit to EPA a Workplan 
for a RCRA Facility Investigation ("RFI Workplan"). The RFI 
Workplan is subject to approval · by EPA and shall be·daveloped !i~ 
accordance with, at a· minimum,. · the RFI Sc:Ope of wo·rk co·ntainacl ·in 
Attachmen~ B, RCRA, its. implementinq regulations,· and•relevant 
EPA quidance documents. 

4. The RFI Workplan shall be designed to determine the 
presence, magnitude,·full extent, direction, and rate of movement 
of any hazardous wastes and/or hazardous constituents. These 
areas should include but may not be limited to the Hamilton Drum 
Storage Area, the Operational Area, and the three lined Surface 
Impoundments. The RFI Workplan shall document the procedures 
Respondent shall use to conduct.those investigations necessary 
to: (A) characterize the potential pathways of contaminant 
migration: (B) characterize the source(s) of contamination: (C) 
define the degree and extent of contamination' (D) identify 
actual or potential human and ecological receptors and1 (E) 
support the development of alternatives from which a corrective 
measure(s) will be selected by EPA. A specific schedule for 
expeditioua implementation of all activities shall be included in 
the RFI Workplan. 

5. In accordance with the provisions of Attachment B 
hereto the RFI Workplan shall include: (A) a Project Management 
Plan: (B) a Data Collection Quality Assurance Plan1 (C) a Data 
Management Plan: (D) a community Relations Plant and provide for 
the submission of a draft and final RPI Reports. 

6. concurrent with submission of an RPI Workplan, 
Respondent shall submit to EPA an RFI Health and ·safety Plan in 
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accordance with Attachment D to this Consent Order. 

1. Upon receipt ot EPA approval ot the RPI Workplan, 
Respondent shall implement the EPA-approved RFI Workplan ln. 
accordance with the mutually agreed to terms and schedule 
contained therein. Upon completion ot implementation ot the RFI 
Workplan, Respondent shall submit to EPA for approval an RFI 
Report and if EPA deems necessary a Laboratory and Bench scale 
studies Report in accordance with the requirements and schedule 
contained in the RFI Workplan. 

C. CORRECTIVE MEASURES STUDY ("CMS") 

1. Within ninety (90) calendar days ot receipt ot EPA 
approval of the RFI Final Report, Respondent shall submit to EPA 
for approval a Draft CMS Report in accordance with the CMS Scope 
of Work in Attachment c. 

2. Within forty-five (45) calendar days ot receipt ot 
EPA's comments on the Draft CMS Report, Respondent shall submi~ 
to EPA the CMS Final Report,· revised to respond to comments 
received from and/or remedy deficiencies identified by EPA on the 
Draft Corrective Measures Study Report. 

D. PUBLIC COMMENT AND-PARTICIPATION 

1. After approval of the Final CMS Report, EPA shall make 
both the RFI Final Report and the CMS Report, a description of 
EPA's proposed corrective measure(s) and EPA's justification for 
proposing selection of such corrective measure(s) (the "Statement 
of Basis") available to the public for review and comment tor 
thirty (30) calendar days. 

2. Following the public review and comment period, EPA 
shall notify Respondent of the corrective measure selected by EPA 
in a Record of Decision ("ROD"). It the corrective measure(s) 
selected by EPA after consideration of public comments differs 
significantly from the corrective measure(&) recommended in the 
statement ot Basis, EPA will explain on the ROD the Basis for 
such difference. 

E. CORRECTIVE MEASURE ( S) IMPLEMENTATION 

Upon completion ot the selection-by EPA of the corrective 
measure(s) and issuance ot the ROD, EPA may provide Respondent 
with an opportunity to negotiate the terms ot an a~inistrative 
order on consent tor implementation of such corrective 
measure(a). Nothing in this provision shall limit EPA's 
authority to implement the selected corrective measura(s) or to 
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take any other appropriate action under RCRA, the Comprehensive 
Environmental Response, Compensation and Liability Act, as 
amended by the Superfund Amendments and Reauthorization Act of 
1986, 42 U.S.C. Section 9601 it seq. ("CERCLA"), or any other 
available leqal authority, includinq issuance of a unilateral 
administrative order or the filing of a civil judicial action 
seeking a judicial order directing Respondent to implement the 
selected corrective measure(s). 

F. WASTE MINIMIZATION PLAN 

1. In the event Respondent commences operation of the 
Facility prior to termination of this Consent Order in accordance 
with Section XXIV of this Consent Order, Respondent shall comply 
with the provisions of this section VI.F. Within one hundred 
and eighty (180) calendar days of the commencement of Facility 
operations, Respondent shall submit to EPA for comment and review 
a plan to minimize the generation of hazardous waste at the 
Facility (the "Waste Minimization Plan" or "Plan"). Respondent 
will not be required to submit a Waste Minimization Plan unless 
the Facility commences operations. This Plan shall be developed 
in accordance with Scope of Work for a Waste Minimization Plan 
contained in Attachment E and shall describe procedures to 
minimize the · volume~· mobility and toxi~ity o~ hazardous -waste•.:'.' 
g·enerated at the Facility. · · 

2. Within sixty (60) calendar days after receipt of EPA's 
comments on the Waste Minimization Plan, Respondent shall submit 
to EPA a revised Plan incorporatinq EPA's comments to the extent 
practicable. Concurrent with such submission, Respondent shall 
implement the Waste Minimization Plan, as revised, in accordance 
with the requirements and schedule contained therein. 

3. Respondent shall review, assess the effectiveness of 
and revise the Wasta Minimization Plan, as appropriate, on an 
annual basis to further reduce the volume, mobility and/or 
toxicity of the hazardous waste generated at the Facility. 
During the effective life of this Consent Order, Respondent shall 
submit an annual Wasta Minimization Report to EPA. Such Wasta 
Minimization Report shall be prepared and submitted to EPA by 
March 1 of each year and shall include: an assessment of the 
effectiven .. • of Respondent's existinq Plan; a description of the 
changes in volume, mobility and toxicity of waste actually 
achieved during the year in comparison to previous years; the 
identification of areas where potential improvements in waste 
minimization at the Facility -may be achieved; a copy of all 
revisions to the Waste Minimization Plan: an explanation and 
description of how such revision(s) have enabled the Respondent 
to further minimize the volume, mobility and/or toxicity of the 
hazardous waste qenerated at the Facility, and, any anticipated 
revision to the Plan alonq with the projected cbanqes in volume, 
mobility and/or toxicity of the waste generated as a result of 
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implementing such revision(s). 

G. SUBMISSIONS/EPA .APPROVAL/AOOITIONAL WORK 

1. EPA will review Respondent's IM and RFI Workplans, RFI 
and CMS Draft Reports and any other documents submitted pursuant 
to Attachments A, B, and C of this Consent Order, with the 
exception of progress reports ("Submissions") and will notify 
Respondent in writing of EPA's approval or disapproval of each 
such Submission. In the event of EPA's disapproval, EPA shall 
specify in writing any -deficiencies in the Submission. 
Respondents first submission and EPA's disapproval of such shall 
not be subject to the dispute resolution procedures of Section 
X:V, below. 

2. Within forty-five (45) calendar days of receipt of 
EPA's comments on the Submission, except for fifteen (15) days 
for IM Workplan, Respondent shall submit to EPA for approval a 
revised Submission ("Revised Submission") which responds to any 
comments received and remedies any deficiencies identified by 
EPA. In the event that EPA ~isapproves of the revised 
submission, Respondent may invoke the dispute resolution 
procedures of Section XV, below. In the event EPA disapproves 
the Revised Submission, EPA reserves the right to revise such 
Submission and seek to recover-from Respondent the costs thereof 
in accordance with the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986 ("CERCLA") 
and other applicable law. Any submission approved by EPA under 
this consent Order shall be deemed incorporated into and made an 
enforceable part of this Consent Order. 

3. Beginning with the first day of the second full month 
following the effective date of this Consent Order, and every two 
months thereafter on the first day of th• month, throughout the 
effective period of this consent Order, Respondent shall provide 
EPA with bimonthly (every two months) progress reports. The 
bimonthly progress reports shall contain the information required 
in the relevant Scope(s) of Work attached hereto. 

4. Four (4) copies of all Submissions required by this 
consent order shall be hand-delivered or sent by Certified Mail, 
Return Receipt Requested, to the Project coordinator designated 
pursuant to Section XII, "PROJECT COORDINATOR,• below. 

s. All work performed pursuant to thia Consent Order shall 
be under the direction and supervision of a professio~al engineer 
or geologist with expertise in hazardous wasta site investigation. 
Respondent shall submit t .o EPA, in writing, the nama, title, and 
qualifications of the engineer or geologist and of any contractors or 
subcontractors to be used in carrying out the terms of this Consent 
order, within ten (10) calendar days of the affective date of this 
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Consent Order or within ten (10) calendar days of retention of such 
person~s). Notwithstandinq Respondent's selection of an enqineer, 
geolog1st, contractor or subc~ntractor, nothing herein shall relieve 
Respondent of its obliqation to comply with the terms and conditions 
of this consent Order. Respondent shall notify EPA ten (10) calendar 
days prior to changing its engineer or geologist, and/or contractors 
or subcontractors to be used in carrying out the terms of this Consent 
Order and shall submit to EPA in writing, the nama, title, and 
qualifications of such person(s). 

6. EPA may determine that certain tasks and deliverable& 
including, but not limited to, investigatory work or engineering 
evaluation require additional work. These tasks and deliverables may 
or may not have been in the IM or RFI Workplans. When new findings 
indicate that such additional work is necessary, EPA shall request, in 
writing, that Respondent perform the additional work and shall specify 
the basis and reasons for EPA's determination that additional work is 
necessary. Within fifteen (15) calendar days after the receipt of 
such request, Respondent shall have the opportunity to meat or confer 
with EPA to discuss the additional work EPA has requested. In the 
event that Respondent aqrees to perform the additional work, this 
consent Order shall be modified in accordance with Section XXI, 
"SUBSEQUENT MODIFICATION," below, and such work shal~ be performed in 
accordance with this Consent Order. In the avant Respondent fails to 
perform the additional work, EPA reserves the rigbt ·to order 
Respondent to perform such additional work: to ·pertorm·such additional 
work itself and to seek to recover from Respondent all costa of 
performing such additional work; and/or to disapprove the IM Workplan, 
the RFI Workplan, the ·RFI Report and/or the CMS Report. 

VII. QUALITY ASSUBIRCI 

Throughout all sample collection and analysis activities, 
Respondent shall usa EPA-approved quality assurance, quality control, 
and chain-of-custody · procedures, as specified in the approved 
Workplans. In addition, Respondent shall: 

1. Ensure that laboratories used by Respondent for analyses 
perform such analyses according to the EPA methods included in "Test 
Methods for Evaluating Solid Wasta" (SW-846, November 1986) or other 
methods de .. ad satisfactory to EPA. If methods other than EPA methods 
are to be used, Respondent shall submit all protocols to be used for 
analyses to EPA for approval at least thirty (30) calendar days prior 
to the commencement of analyses and shall obtain EPA approval prior to 
the usa of such protocols. 

2. Ensure that laboratories used by Respondent for analyses 
participate in a quality assurancajquality control proqram equivalent 
to that which is followed by EPA. As part of sucb a proqram, and upon 
request by EPA, such laboratories shall perfora analyses of samples 
provided by EPA to demonstrate the quality of the analytical data. 
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3. Inform the EPA Project Coordinator at least fourteen (14) 
calendar days in advance of any laboratory analysis regarding which 
laboratory will be used by Respondent and ensure that EPA personnel 
and EPA-authorized representatives have 
reasonable access to the laboratories and personnel used tor analysis. 

VIII, PVILIC RIYID or ADJIIIIIS'l'BAZID BIC:ORD 

The Administrative Record supporting the issuance ot 
this Consent Order will be available for public review on Mondays 
through Fridays, from 9:00a.m. to 5:00p.m., by contacting the 
EPA Project Coordinator, Cheryl Atkinson, at: 

u.s. Environmental Protection Agency 
841 Chestnut Building (3HW64) 
Philadelphia, Pennsylvania 19107 
Telephone t 215-597-3217 

II. ON-SITB AND OJl-SITJ ICCISI 

1. EPA and/or its authorized representatives shall have 
the authority to · enter and freely move about , all ·property.· au th• 
Facility during the affective dates of thia . conaent Order tor the 
purposes ot, inter AliA: . interviewing Facility personnel ·and 
contractors; inspecting records, operating logs, and contracts · 
related to the Facility; reviewing the progress of Respondent in 
carrying out the terms of this Consent Order; conducting such 
tests, sampling or monitoring as EPA or its Project Coordinator 
deem necessary; using a camera, sound recording, or other 
documentary type equipment; and verifying the reports and data 
submitted to EPA by Respondent. Respondent shall permit such 
persons to inspect and copy all records, tiles, photographs, 
documents, and other writings, i.ncluding all sampling and 
monitoring data, that pertain to work undertaken pursuant to this 
Consent Order. 

2. To the extent that work required by this Consent Order, 
or by any EPA-approved Workplan prepared pursuant hereto, must be 
done on property not owned or controlled by R•spondent, 
Respondent shall use its best efforts to obtain site access 
agreements from the present owner(s) and/or lessee(s) of such 
property, as appropriate, within thirty (30) calendar days of 
receipt of EPA approval of any Workplan pursuant to this Order 
which requires work on such property. For purpose of this 
paragraph, "best efforts" shall include., at a minimwa, but shall 
not be limited to: a) a certified letter fro• Respondent to the 
present owner(s) or lessea(s) of sue~ property requesting access 
agreements to permit Respondent, EPA and ita authorized 
representatives access to such property; b) the payment of 
reasonable sums of money in consideration of access. "Reasonable 
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s~s of money" means the fair market value of the right of access 
necessary to implement the requirements of this Consent Order. 
In the event that such agreements for access are not obtain•d 
within thirty (30) calendar days after receipt of EPA approval of 
any workplan submitted pursuant to this Consent Order which 
requires work on property which is not owned or controlled by 
Respondent, Respondent shall notify EPA, in writing, within seven 
(7) calendar days after inability to obtain such agreements, 
regarding both the efforts undertaken to obtain access and the 
inability to obtain such aqreements. If EPA determines that · 
despite the exercise of its best efforts, Respondent has been 
unable to obtain such access from the owner or lessee, as 
appropriate, of such property, Respondent shall be relieved of 
its obliqation to obtain access to such property from such owner 
or lessee. In the event that Respondent fails to obtain off-site 
access, EPA, in its discretion, may assist Respondent in 
obtaining off-site access for Respondent. Respondent shall 
reimburse EPA for all cost incurred in obtaining access, 
including, but not limited to, attorneys fees. 

3. Nothing in this Consent Order limits or otherwise 
affects EPA's riqht of access and entry pursuant to applicable 
law, including, but not limited to, RCRA and CERCLA. 

X. SAJilLilfQ Alf1) DATA/DQCUJQU ADILQILIU 

1. Respondent shall submit to EPA the results of all 
sampling and/or tests or other data qenerated by, or on behalf 
of, Respondent in accordance with the requirements of this 
consent Order and the Attachments appended hereto and 
incorporated herein. 

2. Respondent shall notify EPA in writing at least 
fourteen (14) calendar days in advance of any field activities, 
such as well drilling, installation of equipment, or sampling. 
At the request of EPA, Respondent shall provide or allow EPA or 
its authorized representatives to take split or duplicate samples 
of all samples collected by Respondent pursuant to this Consent 
order. Nothing in this consent Order shall limit or otherwise 
affect EPA's authority to collect samples pursuant to applicable 
law, includinq, but not limited to, RCRA and CERCLA. 

3. Respondent may assert a business confidentiality claim 
covering all or part of any informatiqn submitted to EPA pursuant 
to this consent Order in the manner described in 40 C.F.R. 
section 2.203(b). Any assertion of confidentiality shall be 
adequately substantiated by Respondent when the assertion is made 
in accordance with 40 C.F.R. Section 2.204(e)(4). Information 
subject to a confidentiality claim shall be disclosed only to the 
extent and ~y the means of the procedures set forth in 40 C.F.R. 
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Part 2, Subpart B. If no such confidentiality claim accompanies 
' the information when it is submitted to EPA, it may be made 
available to the- public by EPA without further notice to 
Respondent. Respondent shall not assert any confidentiality claim 
with regard to any physical, sampling, monitoring, or analytical 
data. 

II. UCORJ) PBISIBDTIOI 

Respondent agrees that it shall preserve, during the 
pendency of· this Consent Order and for minimum ot at least six 
(6) years after its termination, all data, records and documents 
in its possession or in the possession of its divisions, 
officers, -directors, employees, agents, contractors, successors, 
and assigns which relate in any way to this Consent Order or to 
hazardous waste management and/or disposal at the Facility. 
After six (6) years, Respondent shall- make such recorda available 
to EPA for inspection or shall provide copies of any such records 
to EPA. Respondent shall notify EPA at least thirty (30) 
calendar days prior to the proposed destruction of any such 
records, and shall provide EPA with a reasonable opportunity to 
inspect, copy and/or take possession of any such records. _ 
Nothing in this Section XI shall in any way. limit the. authority 
of EPA under section. 3007 of RCRA~ 42 u.s.c .. ,section. 6937 .. -... . · . ~ . ; . . . \ . 

III, PROJICT COOBDID'l'QI 

1. EPA hereby designates Cheryl Atkinson as the EPA 
Project coordinator. Within ten (lO) calendar days of the 
effective date of this Consent Order, Respondent shall designata 
a Project Coordinator and shall notify EPA, in writing, of the 
Project Coordinator it has selected. Each Project Coordinator 
shall be responsible for overseeing the implementation of the 
consent Ord~r. The ·EPA Project Coordinator will be EPA's primary 
designated representative at the Facility. To the maximum extent 
possible, all communications between Respondent and EPA, and all 
documents, reports, ·approvals, and other correspondence 
concerning the activities performed pursuant to . the terms and 
conditions of this Consent order, shall be directed through the 
Project coordinators. 

2. The parties agree to provide at least seven (7) 
calendar days written notice prior to changing Project 
Coordinators. 

3. If EPA determines that conditions at the Facility, 
whether or not in compliance with this Consent Order, have caused 
or may cause a release or threatened release of hazardous wastes, 
hazardous constituents, hazardous substances, pollutants or 
contaminants, which threaten or may pose a threat to the public 
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health or welfare or to the environment, EPA may direct, in 
writinq, that Respondent stop further implementation of this 
consent Order for such period of time as may be needed to abate 
any such release or threatened release andjor to undertake any 
action which EPA determines is necessary_ to abate such release or 
threatened release. 

4. The absence of the EPA Project Coordinator from the 
Facility shall not be cause for the delay or stoppaqe of work. 

XIII, HOTIIICATIOI 

Unless otherwise specified, reports, correspondence, 
approvals, disapprovals, notices, or other submissions relatinq 
to or required under this Consent Order shall be in writinq and 
shall be sent as follows: 

1. Four copies of all documents to be submitted to the EPA 
shall be sent to: 

to: 

Cheryl Atkinson (JHW64) 
U.S. EPA Reqion III 
841 Chestnut Buildinq 
Philadelphia, PA 19107 -... 

. ·-·-· 

2. Documents to be sub~itted to Respondent shall be sent 

I. Norman Gerlach, R.A. 
Vice-President 
Fulton Financial Corporation 
P.O. Box 4887 
Lancaster, PA 17604 

3. one copy of all documents to be submitted to EPA shall 
also be sent to: 

Robert Benvin 
Manaqer of Facilities Permit Application Section 
commonwealth of Pennsylvania 
Department of Environmental Resources 
Waste Manaqement Proqram 
Southcentral Reqional Office 
One Ararat Boulevard 
Harrisburg, PA 17110 

4. Any notice, report, certification, data pr~sentation, 
or other document submitted by Respondent pursuant to this 
consent Order which discusses, describes, demonstrates, supports 
any findinq or makes any representation concerninq Respondent's 
compliance or noncompliance with any requirement of this Consent 
order shall be certified by a respo~sible corporate officer or a 
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duly-authorized representative of Respondent. A responsible 
corporate officer means: (a) a president, secretary, treasurer, 
or vice-president of the corp~ration in charge of a principal 
business function, or any other person who performs similar 
policy or decision-makinq functions for the corporation, or (b) 
the manager of one or more manufacturing, production, or 
operating facilities employing more than 250 persons or having 
gross annual sales or expenditures exceeding $35 million (in 1987 
·dollars when the Consumer Price Index was 345.3), if authority to 
sign documents has been assigned or delegated to the manager in 
accordance wi~h corporate procedures. A person is a "duly 
authorized representative" only if: (1) the authorization is 
made in writing by a person described above: (2) the 
authorization specifies either an individual or position having 
responsibility for overall operation of the regulated facility or 
activity (a duly authorized representative may thus be either a 
named individual or any individual occupying a named position); 
and (3) the written authorization is submitted to the Project 
Coordinator designated by EPA Section XII ("Project Coordinator") 
of this consent Order. 

5. The certificatioit of the responsible corporate officer 
required by paragraph 4 above shall be in tba following· form: 

I . . - ] . . ·; .. . . ' . - ... -
I certify that the information contained in or 
accompanying this [type of submission] is true, 
accurate, and complete. _ As to [the/those identified 
portion(s)] of this [type of submission] for which I 
cannot personally verify [its/their] accuracy, I 
certify under penalty of law that this [type of 
submission] and all attachments ware prepared in 
accordance with procedures designed to assure that 
qualified personnel properly gather and evaluate the 
information submitted. Based on my inquiry o~ the 
person or persons who manage the system, or those 
persons directly responsible for gathering the 
information, or the immediate supervisor of such 
person(s), the information submitted is, to the best of 
my knowledge and belief, true, accurate, and complete. 
I am aware that there are siqnificant penalties for 
submitting false information, including the possibility 
ot tines and imprisonment for knowing violations. 

Signature : 

Nama: 

Title: 
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XIy, DILAY IH PBUORJWfCI/STIIJJUDD PIDLTIIS 

1. Unless there has been a written modification of a 
compliance date by EPA, or excusable delay as defined below in 
Section XVI, "FORCE MAJEURE AND EXCUSABLE DELAY," in the event 
Respondent fails to comply with any r~quirement set forth in this 
consent order, Respondent shall pay stipulated penalties, as set 
forth below, upon written demand by EPA. compliance by 
Respondent shall include commencement and completion in an 
acceptable manner and with the specified time schedules in and 
approved under this Consent Order, of any activity, plan, study, 
or report required by this Consent order. · stipulated penalties 
shall be as follows: 

a. For failure to commence, perform, or complete work 
as prescribed in this Consent Order: $1,500 per 
day for one to seven days or part thereof of 
delay, and $3,000 par day for each day of delay, 
or part thereof, thereafter, 

b. For failure to submit any draft or final Workplans 
and/or reports as required by this Consent order: 
$1,000 per day for one to seven days or part 
thereof of delay,. and $3.,000. per da.~· to~ e•ch day 
of delay, or part thereof, thereafter' 

c. For failure to submit bimonthly progress reports 
as required by this consent Order: $750 per day 
for one to seven days or part thereof of delay, 
and $1,500 per day for each day of delay, or part 
thereof, thereafter, 

d. For failure to submit other deliverable& as 
required by this consent Order: $750 par day for 
one to seven days or part thereof of delay, and 
$1,500 per day for each day of delay, or part 
thereof, thereafter' 

e. For any failure to comply with the provisions of 
this Consent Order attar receipt of notice of 
noncompliance by EPA: $1,000 per day for one to 
seven days or part thereof of delay, and $3,000 
par day for each day of delay, or part thereof, 
thereof, in addition to any stipulated penalties 
imposed tor the undarlyinq non-compliance' and 

t. For any failure to comply with this Consent Order 
not described in subparaqraphs a-a, immediately 
above: $750 par day tor one to seven days or part 
thereof of delay, and $1,500 per day for each day 
ot delay, or part thereof, thereafter. 
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2. All penalties shall begin to accrue on the date 
that complete performance is due or a violation occurs, and shall 
continua to accrue through the final day of or correction ~f the 
violation. Nothing herein shall prevent the simultaneous accrual 
of separate stipulated penalties for separate violations of this 
Consent Order. 

J. All penalties owed to EPA under this Section XIV shall 
be due within forty-five (45) calendar days of receipt of written 
demand by EPA unless Respondent · invokes the dispute resolution 
procedures under Section XV, below. Such notification shall 
describe the noncompliance and shall indicate the amount of 
penalties due. Interest shall begin to accrue on the unpaid 
balance at the end of the forty-five (45) calendar day period and 
shall accrue at the United States Tax and Loan Rata. 

4. All penalty payments shall be made by certified or 
cashier's check payable to the Treasurer of the United states of 
America and shall be remitted to: 

Regional Hearing Clerk 
u.s. Environmental Protection Agency 
Region III 
P.O. Box 360515M .· ., , _. 
Pittsburgh·; Pennsylvania 15251 

. ~ 

All payments shall reference the name of the Facility, 
Respondent's name and address, and the EPA Docket Number of this 
Order. Copies of the transmittal of payment shall be sent 
simultaneously to the EPA Project Coordinator and the Regional 
Hearing Clerk (3RCOO), u.s. Environmental Protection Agency, 
Region III, 841 Chestnut Building, Philadelphia, Pennsylvania 
19107. 

5. Respondent may dispute EPA's right to assess stipulated 
penalties by invoking the dispute resolution procedures below 
under section XV, "DISPUTE RESOLUTION." Stipulated penalties 
shall continue to accrue, but need not be paid, for any alleged 
noncompliance which is the subject of dispute resolution during 
the period of such dispute resolution. To the eXtant that 
Respondent does not prevail upon resolution of the dispute, 
Respondent shall remit to EPA within seven (7) calendar ·days of 
receipt of such resolution any outstanding penalty payment, 
including any accrued interest, in the manner described above in 
Paragraph 4 immediately above. To the extent Respondent prevails 
upon resolution of the dispute, no penalties shall be payable. 

6. Neither the filing of a petition to resolve a dispute 
nor the payment of penalties shall alter in any way. Respondent's 
obligation to comply with requirements of this Consent Order. 

7. The stipulated penalties sat forth in this Section XIV 
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shall not prelude EPA from pursuinq any other remedies or 
sanctions which may be available to EPA by reason of Respondent's 
failure to comply with any of. the requirements of this Consent 
order. 

xy, OISPOTB RISOLQTIOB 

1. Except as otherwise limited in this Consent Order, if 
Respondent aisaqrees, in whole or in part, with any EPA 
disapproval, modification or other decision or directive maae by 
EPA pursuant to this Consent Order, Respondent shall notify EPA 
in writinq of its objections, ana the basis therefor, within 
fourteen (14) calendar aays of receipt of EPA's disapproval, 
decision or directive. Such notice shall set forth the specific 
points of the dispute, the position which Respondent asserts 
should be aaoptea as consistent with the requirements of this 
consent oraer, the basis for Respondent's position, and any 
matters which it considers necessary for EPA's determination. 
EPA ana Respondent shall have an additional fourteen (14) 
calendar aays from the receipt by EPA of the notification of 
objection, aurinq which time representatives of EPA ana 
Respondent may confer in person or by telephone to resolve any 
aisaqreement. If an aqreement is reached, the resolution shall 
be written ana siqnea by an authorized representative of each 
party. In the event that resolution is noe reached within this 
fourteen (14) calendar aay period, EPA will furnish to 
Respondent, in writing, its decision o~ the pending dispute. The 
decision will not be provided by EPA's Project Coordinator. 

2. Except as provided in Paraqraph 5 of Section XIV 
("DELAY IN PERFORMANCE/ STIPULATED PENALTIES"), the existence of 
a dispute, as defined in this Section XV, and EPA's consideration 
of matters placed into dispute shall not excuse, toll or suspend 
any compliance obliqation or deadline required pursuant to this 
consent order aurinq the pendency of the dispute resolution 
process. 

3. Notwithstandinq any other provisions of this Consent 
order, no action or decision by EPA, includinq, without 
limitation, decisions of the Reqional Administrator, Reqion III, 
pursuant to this Consent Order, shall constitute final aqency 
action givinq rise to any rights to judicial review prior to 
EPA's initiation of judicial action to compel Respondent's 
compliance with this Consent Order. 

JVI. PORCI MIJIURI AHQ IICOSAILI DILlY 

1. Respondent shall perform the requirements of this 
consent order in the manner ana within the time limits set forth 
herein, unless the performance is prevented or delayed by events 
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which constitute a force maieure. Respondent shall have the 
burden of provinq such a force . maieure. A force maieure is 
defined as any event arisinq ~rom causes not reasonably 
foreseeable and beyond the control of Respondent, which cannot be 
overcome by due diliqence and which delays or prevents 
performance in the manner or by a date required by this Consent 
order. such events do not include increased costs of 
performance, chanqed economic circumstances, reasonably 
foreseeable weather conditions, or failure to obtain federal, 
state, or local permits. Respondents failure to obtain a 
requisite permit approval after Respondent has made all 
reasonable efforts to do so, includinq the makinq of a timely and 
complete application for such permit approval shall be considered 
a force majeure and Respondents time period to perform the 
activities affected shall be extended or suspended until the 
requested permit approval is obtained. 

2. Respondent shall notify EPA, in writinq, within seven 
(7) calendar days after it becomes aware of any event which 
causes or may cause a · delay in complyinq with any requirement of 
this consent Order ·or prevents compliance in the manner required 
by this order and any event which Respondent claims constitutes a 
force majeure. Such notice shall estimate tha anticiRat~. lenqth 
of delay, includinq necessary demobilizatio~ and remobilization, 
its cause, measures taken or to be taken· to· prevent or minimize 
the delay, and an estimated timetable for implementation or these 
measures. Failure to comply with the notice provision of this 
section XVI shall constitute a waiver of Respondent's riqht to 
assert a force majeure claim with respect to such event. In 
addition to the above notification requirements, Respondent 
further shall undertake all reasonable actions to prevent or to 
minimize any delay in achievinq compliance with any requirement 
of this consent Order after it becomes aware of any event which 
may delay such compliance. 

3. If EPA determines that the failure to comply or delay 
has been or will be caused by circumstances not reasonably 
foreseeable and beyond the control of Respondent, w~ich cannot be 
overcome by due diliqence, the time for performance of that 
requirement of this Consent Order may be extended, upon EPA 
approval, for a period equal to the delay resultinq from such 
circumstances. This shall be accomplished throuqh an amendment 
to this consent Order pursuant to Section XXI, "SUBSEQUENT 
MODIFICATION." Such an extension shall not alter the schedule 
for performance or completion of any other tasks required by this 
consent Order, unless these tasks are also specifically altered 
by amendment of the consent Order. In the avant that. EPA and 
Respondent cannot aqree that any delay or failure has been or 
will be caused by circumstances not reasonably foreseeable and 
beyond the control of Respondent, which cannot be overcome by due 
diliqence, or if there is no aqreement on the lenqth of the 
extension, Respondent may invoke the dispute resolution 

23 



procedures set forth in Section XV, "DISPUTE RESOLUTION." 

XYII. BISBB!ITIOI or RIQITI 

1. · EPA expressly reserves all riqhts and defenses that it 
may have, includinq the riqht both to disapprove of work 
performed by Respondent pursuant to this Consent Order and to 

· request that Respondent perform tasks in addition to those stated 
in the Scope(s) of Work, Workplans, and this Consent Order. 

2. EPA hereby reserves all of its statutory and requlatory 
powers, authorities, riqhts and remedies, both leqal and 
equitable, includinq any which may pertain to Respondent's 
failure to comply with any of the requirements of this Consent 
Order. This Consent Order shall not be construed as a covenant 
not to sue, or as a release, waiver or limitation of any riqhts, 
remedies, powers and/or authorities, civil or criminal, which EPA 
has under RCRA, CERCLA, or any other statutory, requlatory or 
common law authority of the United States. 

3. Compliance by Respondent with the terms of this consent 
order shall not relieve Respondent of its obliqations to comply 
with RCRA or any other applicable local,, s~ate, or fa4•ral .·.lawa 
and requlations. . · :. : -... 

4. The siqning of this Consent Order and Respondent's 
consent to comply shall not limit or otherwise preclude EPA from 
taking additional enforcement action pursuant to Section 3008(h) 
of RCRA, 42 u.s.c. Section 6928(h), should EPA determine that 
such actions are warranted. 

5. This Consent Order is not intended to be, nor shall it 
be construed as, a permit. This Consent Order does not relieve 
Respondent of any obligation to obtain and comply with any local, 
state, or federal permit. 

6. EPA reserves the right to perform any portion of the 
work consented to herein or any additional site characterization, 
feasibility study, and response/corrective actions it deems 
necessary to protect public health or welfare or the -environment. 
EPA may exercise its authority under Section 7003 of RCRA, 
42 u.s.c. Section 6973, and CERCLA, to undertake removal actions 
or remedial actions at any time. In any event, EPA reserves its 
riqht to seek reimbursement from Respondent for such additional 
costs incurred by the United States. 

1. EPA reserves whatever riqht it may have under CERCLA or 
any other law, or equity, to seek to recover from Respondent any 
costs incurred by EPA in overseainq the implementation of this 
consent Order. · 
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rnii. OTBJB CLAIJII 

Nothinq in this Consent Order shall constitute or be 
construed as a release from any claim, cause of action or demand 
in law or equity against any person, firm, partnership, or 
corporation, or other entity for any Liability it may have 
arising out of or relating in any way to the generation, storage, 
treatment, handling, transportation, release, or disposal of any 
hazardous constituents, hazardous substances, hazardous wastes, 
pollutants, or contaminants found at, taken to, or taken from the 
Facility. 

XII. OTQB APPLICAJILI LAD 

All actions required to be taken pursuant to this Consent 
order shall be undertaken in accordance-with the requirements of 
all applicable local, state, and federal laws and regulations. 
Respondent shall obtain or require its authorized representatives 
to obtain all permits and approvals necessary under such laws and 
regulations. 

• • • l -~ ~ . 0 • 

XI I INDBJQfiliCA'l'IOI Ol TBI too: TID SDDI qoyJJUQIIU 

Respondent agrees to indemnify and save and hold harmless 
the United States Government, its agencies, departments, agents, 
and employees, from any and all claims or causes of action 
arising from or on account of acts or omissions of Respondent or 
its agents, independent contractors, receivers, trustees, and 
assigns in carrying out-activities required by this Consent 
Order. This indemnification shall not be construed in any way as 
affecting or limiting the rights or obligations of Respondent or 
the United States under their various contracts. The United 
States shall not be deemed to be.a party to any contract entered 
into by Respondent tor the purposes of carrying out any 
activities required by this Order. 

u:r. lfO'fiCI or HOM-LIUILin or wn 

EPA shall not be deemed a party to any contract involving 
Respondent and relating to activities at the Facility and shall 
not be liable for any claim or cause of action arisinq from or on 
account of any act, or the omission of Respondent, its officers, 
employees, contractors, receivers, trustees, agents or assigns, 
in carrying out the activities required _by this Consent Order. 
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XXII, S!JBSIOtzBU KODIJIC)TIOI 

1. Except as provided . in Paraqraph 3, below, this Consent 
order may only be amended by mutual aqreement of EPA and 
Respondent. Any such amendment shall be in writinq, shall be 
signed by an authorized representative of each party, shall have 
as its effective date the date on which it is signed by EPA~ and 
shall be incorporated into this Consent Order. Any oral 
agreement between EPA and Respondent, the purpose of which is to 
modify this Consent Order to address exigent circumstance, and 
which is subsequently ratified in writing by EPA and Respondent 
shall have as its effective date the date of such oral agreement • 

. 2. Any reports, plans, specifications, schedules, other 
submissions and attachments required by this Consent Order are, 
upon written approval by EPA, incorporated into this Consent 
Order. Any noncompliance with such EPA-approved reports, plans, 
specifications, schedules, and attachments shall be considered a 
violation of this Consent Order and shall subject Respondent to 
the stipulated penalty provisions included in Section XIV, "DELAY 
IN PERFORMANCE/STIPULATED PENALTIES". 

3. Minor modifications in. the . studies,. techniques,. 
procedures, desiqn or schedules utilized in. carryinq out .this 
consent order and necessary for the completion .of the projec:t, .. ,. 
may be made by~utual aqreement of the Project Coordinators. 
such modifications shall have as an effective data the data on 
which the letter from the EPA Project Coordinator is siqned. In 
the event EPA's Project Coordinator fails to provide a written 
letter from EPA of such minor modifications, Respondent may 
submit its construction of the minor modification to EPA for 
signature. 

4. No informal advice, quidanca, suggestions, or comments 
by EPA regarding reports, plans, specifications, schedules, and 
any other writinq submitted by Respondent shal~ be construed as 
relievinq Respondent of its obligation to obtain written 
approval, if and when required by this Consent Order. 

XIII%, SIVJRAI%L%fX 

If any provision or authority of this consent order or the 
application of this Consent Order to any party or circumstances 
is held by any judicial or administrative authority to be 
invalid, the application of such provision to other parties or 
circumstances and the remainder of this Consent Order shall not 
be affected thereby and shall remain in full force. 
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• ·xxxy. TIMIQTIOI MD suxsnc;ziOJI 

The provisions of this Consent Order shall be deemed 
satisfied upon Respondent's receipt of written notice from EPA 
that Respondent has demonstrated, to the satisfaction of EPA, 
that the terms of this Consent Order, includinq any additional 
tasks determined by EPA to be required pursuant to this Consent 
order, have been satisfactorily completed. This notice shall 
not, however, terminate Respondent's obliqation to comply with 
any continuinq obliqations hereunder includinq, but not limited 
to, Sections XI ("RECORD PRESERVATION"), XVII ("RESERVATION OF 
RIGHTS") and XIX ("OTHER APPLICABLE LAWS"). 

XU. SQBYIDJILI'l'X/IIRJIXT IITI(JQTXOI 

Subsequent to the issuance of this Consent Order, a RCRA 
permit may be issued to the Facility incorporatinq the 
requirements of this Co~sent Order by reference into the permit. 
No requirement of this Consent Order shall terminate upon the 
issuance of a RCRA permit unless such requirement is expressly 
replaced by a requirement ·· in the permit. 

·~\ . 
,. 

un. A'1"1'0BDt•, n•• . 
The Respondent shall bear its own costs and attorney's fees. 

27• . 



• 
• ; 

• zmi. IPJIC'fm DUI 

The effective date of this Consent Order shall be the date 
on which it is siqned by EPA. Because this consent Order was 
entered with the consent of both parties, Respondent waives its 
riqht to request a public hearinq pursuant to Section 3008(b) of 
RCRA, 42 u.s.c. Section 6928(b). 

IT IS SO AGREED AND ORDERED: 

DATE: ~f_-;;;..;.L_s-_-_?_f ____ _ 

DATE: '¥1 if! 9/ 

EDWIN B. ERICKSON 
REGIONAL ADMINISTRATOR 
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, REGION III 

1 harcbJ certifY that the 

i t'hin 1• a trae an4 correct c~J --Cl 
, • 1.· o~.J"cn An~ •t tb• o:-igtna 
111•4 tn tbt• aatter. 
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