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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 51 
[AMS-FRL-455&7] 

Criteria and Proceduresfor 
Determining Conformlty to State or 
Federal ImpUementetion Plans of 
Transportation Plans, Programs, and 
Projects Funded or Approved Under 
Title 23 U.S.lC. or the FederalTransit 
Act 

AGENCY: Environmental Protection 

Agency (EPA). 

AcT~ON:Notice of proposed rulemaking. 


SUMMARY: EPA proposes criteria and 

procedures for determining that 

transportation plans, programs, and 

projects which are funded or approved

under title 23 U.S.C.or the Federal 

Transit Act conform with State or 

Federal air quality implementation

plans. This action is required under 

section 176(c)(4)of the Clean Air Act 

Amendments of 1990. 


Conformity to an implamentation

plan is defined in the Clean Air Act as 

conformity to an implementation plan's 

purpose of eliminating or reducing the 

severity and number of violations of the 

national ambient air quality standards 

and achieving expeditious attainment of 

such standards. Federal activities may 

not cause or contribute to new 

violations of air quality standards, 

exacerbate existing violations, or 

interfere with the timely attainment or 

interim emission reductions towards 

attainment, This proposal would 

Establish the process by which the 

Federal Highway Administration and 

the Federal Transit Administration of 

the United States Department of 

Transportation and metropolitan

planning organizations determine 

conformity of highway and transit 

projects. 

DATES: Written comments on this notice 

will be accepted for 60 days until March 

12,1993.EPA will conduct three public 


. hearings on this proposal beginning at 
10:30a.m. on Jar,uary 29,1993 in 
Washington, DC;February 5,1993 in 
California; and February 10, 1993 in 
Missouri. The hearings will continue 

throughout the day until all testimony

has been presented. 

ADDRESSES: Interested parties may

submit writtjen comments (in duplicate,

if possible] t,o: Air Docket Section (LE

131),U.S. Environmental Protection 

Agency, Attention: Docket No. A-92-21, 

401 M Street, SW., Washington, DC 

20460. (Those desiring notifica?ion of 

receipt of commsnts must include a self-

addressed, stamped postcard.) 


Public hearings will be held in 
Washington, DC, at the Ramada 
Renaissance Techworld, 9999th St. 
NW.;in Los Angeles, California at the 
Sheraton Grand Hotel, 333 South 
Figuema; and in S t .  Louis, Missouri at 
the Stouffer Concourse Hotel, 9801 
Natural Bridge Road. 

Materials relevant to this proposal
have been placed in Public Docket A
92-21 by EPA. The docket is located at 
the above address in mom M-1500 
Waterside Mall (ground floor) and may
be inspected from 8:30a.m. to 12 p.m.
and from 1:30 p.m. to 3:30 p.m.,
Monday through Friday. 
FOR FURTHER iNFORMATlONCONTACT: 
Kathryn Sargeant, Emission Control 
Strategies Branch, Emission Planning
and Strategies Division, U.S. 
Environmental Protection Agency, 2565 
Plymouth Road, Ann Arbor, MI 48105. 
Telephone: (313)668-4441. 
SUPPLEMENTARY INFORMATION: The 
contents of today's preamble are listed 
in the following outline: 
I. Authority 

11. Background of Proposed Rule 


A. Overview of the Transportation
Planning Process 

B. Overview of the Air Quality Planning
Process 

e:. History of Conformity
D. Conformity Under the Clsan Air Act 

Amendments of 1990 
E:. Inrerim EPAlDQTConformity Guidance 
F. Public Consultationin the Development

of This Proposal 
111. ApplicabilityIssues 

A. Geographic Applicability
B.Non-Federal Projects
C. Regional Significance

IV. Actions Covered by This Rule 
V.Implementation Plan Revision 
VI. Interagency Consultationand Public 

Participation
A. Interagency Consultation 
B. Public Participation

VII. Description of the Proposal
A. Frequency of Conformity

Determinations 
B. Content of TransportationPlans 
C. Fiscal Constraintson Plans and TIPS 
D. Summary of Proposed Criteria and 

Procedures 
E. Discussion of Criteria and Procedures 
F. Procedures for Estimating Emissions and 

Ambient Concentrations 
G. Exempt Projects

VIII. Environmental and Health Benefits 
IX. Economic Impact
X. Public Participation 

A. Comments and the Public Docket 
B.Public Hearing

XI. Administrative Requiremants 
A. Administrative Designation
B.Reporting and Xecordkeeping

Requirements 
C. Regulatory Flexibility Act 

I. Authority 
Authority for the actions proposed in 

this notice is granted to EPA and DOT 

by section 176(c) of the Clem Air Act 
as amended (42 U.S.C. 7521(a1). 
11. Background of Proposed Rule 
A. Overview of the Transportation
Planning Process 

The joint Federal Highway
Administration (F"WA)/Federal Transit 
Administration (FTA) urban 
transportation planning regulations
codified at 23 CFR 450 require all urban 
areas with a population of more than 
50,000 to have a continuous, 
cooperative, and comprehensive (3C) 
transportation planning process. The 3C 
planning process forms the basis for all 
local and State decisions involving
Federal highway and transit assistanca 
in urban areas. The planning process is 
generally carried out by State 
governments, metropolitan planning
organizations (MpOs),and transit 
operators. The designation and 
membership of MPOs are decided by the 
units of local government and the State 
governor.

The urban transportatioh planning 
process requires each urbanized area io 
develop a transportation plan and a 
transportation improvement program
(TIP).The MPO must approve the p l q ,
and the MPO and the State governor 
must approve the TIP in order to  receive 
Federal funas for transportation
projects.

The transportation plan is a long-
range plan describing policies,
strategies, and facilities to accommodate 
current and future travel demands and 
to make more efficient use of the 
existing transportation system. It 
identifies facilities which should 
function as an integrated metropolitan
transportation system, giving emphasis 
to those facilities that serve important
national and regional transportation
functions. 

The TIP is a more specific program of 
transportation projects that are 
consistent with the transportation plan.
The TIP inciudes a priority list of 
projects and project segments to be 
carried out within each three-year
period after the initial adoption of the 
TIP. The TIP is developed by the MPO, 
in cooperation.with the State and 
affected transit operators, and must be 
updated at least Once every two years.

In addition to the transportation plans
and TIPS,each State must annually 
prepare and submit to DOT a statewide 
program of projects whi& the State 
proposes for Federal assistance. FHWA 
m d  FTA generally require that the 
projects for urbanized areas be drawn 
from each area's TIP. 

The spproval actions taken by FHWA 
and FTA are on t h e  statewide TIPS, 



Prior to t&ag the= actions MI the 
metropoliian p d o n t s )  d the statmi& 
TIP, FHWA andFTA must find that (1)
the metropoiitan TIP isbased ofl a 3C 
planning prncess carried on 
cooperatively by the States and local 
communities in aceordance with the 
pravisions af23 U.S.C. 134end 135and 
the Federal Transit Act;and (2) in 
nonattahment areas, the metropolitan
TIP confams with the implementation
plan and priority has been given to 
transportation c m b l  measures 
contained in the implementation plan in 
accordance with proceduresin this 
conformity daemzl,

Bsfore a f z r a l J y  assisted 
transportation project isactually
imp!emented, it must go through project
development/malyds of alternatives 
aid find design phases The project
devebprnent/analysis d alternatives 
phase gathers more detaibd information 
on the impacts cf several potential
project alternatives. ‘Fh6 envirrmmentd, 
social, and economic impacts of the 
alternatives are analyzed. and the 
environmental assessments and impact 
statements recpired by the Nationdl 
Environmental Policy Act WEPA) me 
prepared. M‘er &e public hashad an 
opportunity for review and comment, 
final NEPA document isprepared.
Although NWA requires the 
ccnsideraticn of recnsombla dtem&ves 
which wauld avoid or minimize adverse 
environmental impacts, NEPA daes not 
require the preferred alternative ts be 
chosen solely on the basis of 
environmental impacts. The final 
mvironmeatcd docr,lment must be 
ap roved by FIIWA or FTA. 

8nce the envlrmmmtal process is 
completed, the final design is 
devehped, construction plans,
specifications, and estimates are 
devaloped, cast estimates are refined, 
and rights-of-way are acquired. The 
project may then preceed to 
construction. 
3. Overviewofthe Air QuafityPtonrnirrg
Process 

The Clean Air A d  (CAA) as amended 
in 1990 (PubL.101-549; 42 U.S.63. 
7401. et sq.) requkes e& State to 
submit to JPA a Stake implementation
plan (SIP). The SI? is an air quality 
management plan which contains d e s  
and regulations for air pollution sources 
under State contml and a dmonstmticm 
that the State wi14attain the national 
ambient air quality standads (NAAQS) 
by the dates set fuEttzin the W. 

State air quality agencies b v a  tha 
primary responsibility for preparing the 
SIP, However, State and local tEir quality
and transportatim agencies must work 
together to develop SIP strategies for 

t ransp~t ta t io~~&E& are tealistic, 
fundable, and eff&iue in reducing
emissions. The State SEP &vt&pwnt 
process involves pubk hearingsmend 
the SIPmust be suppded  by a h u a t a  
State Ie@sl&m bi‘orethe governor
submits it to =A. 
Under section 107Cd)ofthe W,all 

areas of the country are designated
attainment, nonattainment. ar 
unclassifiable with respect to the 
NAAQS. SPs for mst  nanettainwnt 
E W S  XlU& COS%& 811 hV0QtOry Qf 
currest NAAQS pdlutmt emisshns, as  
well as air quality modelisrg which 
demowtmtesthat given certt& 
assumptionsabout popdatiion gmd~,
economic gmwfb, end growth in v&i& 
miles traveled [W),&e SIP’Scontrol 
measures will result by e certain date in 
a Ievsl of emissions whieh is in 
attainrnsnt with the NAAQS. The 
attainment demonstration establishesa 
level dalhweble emissians, which EPA 
calls an emissions budget. Attainmat 
dernonstrstiom fop &reasdesignated
nonattaiiment fox particulate mater 
less than ten m i ~ m sin dimip?ter[FMlo) 
are already due to EPA, .mi3carbori 
ra*antsxi& [CO) nonattabrnPnrt BPWS 
which areclasdBisd BS sdous or 
Eoderate with desigp d u e  &we 12.7 
PEWS per million must swbmit 
attainment demo~strationsby
Navember 15.1992.Ozone 
nonattahirnent areas which we 
classified as serious,savere, OF extreme 
must submit attatainrneat demonstrations 
by November X5,19%. Moderateozone 
nonattainment areas must submit such 
dernonstmtions by Novewher 15,1%3, 
unless they are using regiawl &shed 
modeling, in which case they have rrntii 
November 15,1994.

In addition t~ the attainment 
demonstratian, SPs for most ~izoj~le 
nonattainment areas must demonstrate 
reasonable further prag~ess@RET)
toward attainment forcertainmilestone 
years. Maderate, serious, m e ,  and 
extreme ozonemeas must dwomtrate 
in tha SIP that emissions of uaktile 
organic compotmds (VOCJwill be 
reduced by 15% horn 19mbaseltine 
emissions by 1996.(Certain adjustments
and excludans apply.) serious. severe, 
and extreme ozone areas must also 
demonstrate &at in milestone years
occurring every three years from 1996 
until the attdnment date, V.o(: willbe 
reduced frllm basehe emissionsby an 
average d three percent per yew.
(Nitrogen mides emissions ductions 
may in s m e  cases substitute for all OF 
a part of the required V3C emissions 
reducthis.) PMla nonattainment =BELS 
must also submit W s  with qwntit&ve
emission reducGion milestmas which 
must be achieved every threeyears. The 

RT requirementsin effectereate im 
emissions budget for @a&milestme 
year, in addition to the budget that 
~ p p . l i ~ +for the attainment yea.

If a State failsto &an SIQ 
submission, if an SIP submission is 
disapproved by EPA, or if a requirement
in an appravad SEP isnot be@ 
implemented. EPA may [and in some 
cases must] apply highway funding
sanctions. Thesehighway sanctions 
would prohibit DOT from approving
projects or awarding grants in the 
affected nonattainmed sea. m h the 
project oz grant WBS ta improve ti 
demonst&& safety: problem, was one 
of severel e x a p t  types listed in the 
M,or was found to reduce aiE 
pollution problems by theEPA 
Administrator. Within twa yea^ der &I 
EPA finding of State k31.mor SP 
d i q q ~ o v a l ,EPA would be requidta
prornu!gate a Federal irnp1ament&kan
plm [FIP) which w d d  correct the SP’s 
deficiencies. 

EPA’s document “State 
Impiementation Plans; Cenerd 
Preamble for the Implementation of title 
I of the Clean Air Act Ainsmhents of 
1994)” (57 FR 13448,April 16,1992)
provides mom i n f c m h n  on the SIP 
process a d  tho 1990OZA 
requirements. 
C. H ~ s ~ Q F ~of Conformity 

Conformity provisions first appeared
in the Glean Air Act Ammndmants of 
1977 (Pub. L. 95-135). Although these 
provisions did nat define cossfamity,
they provided that no Federal 
department “shalll Iff eqpge in,@I 
support in any way or provide h m d  
assistance far, (3) license arpermit, or 
(4) approve m y  activity which does not 
conform to B plan [State~ E ~ ~ W I X L W ~ Q I I  
plan] aftar it has bean appmvd or 
promulgatad.” Assrr~emxof comrfosmity 
was an affirmative raqonsibiliky sf &e 
head of each Federal qgency. ILn 
addition, no MPO c ~ u l dapproyeany 
transpor%atimproject. p r o p m ,  OE plat?
which did not conf0m to  a State or 
Federal implementation plan.

Following enactment of the1977 
Amendments, the Departwrit 06 
Transportation (WT)c o n d t e d  Vti& 
E A  to develop conformit procedures
for ~ F O ~ X E SahinisternBby 
and the Urban Mass TrenspolZetian
AdministFation (new ITA). The June 
1378Memorandm ofU ~ d 

d ’FrmpoftetionRegerding htegp~tioi~ 
‘ g  m 

and Air Quality Planning provkded EPtl: 
an opportunity t o  pintly review and 
carnmwt OR the cwfomity of 
tramportation plms a d  TIPS. 

In April 1980,EPA publish& an 
advance notice of proposed rulemaking 
on conformity 14.5 FX 21594A p ~ lI, 
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1980).EPA maintained that the 
Congressional intent of CAA section 
176(c)was to prevent Federal actions 
from causing a delay in the attainment 
or maintenance of the NAAQS. 
Ilowever, no further rulemaking action 
was taken. 

In June 1986 EPA and DOT jointly
issued a guidance document entitled 
“Frocedures for Conformanceof 
Transportation Plans, Programs and 
Projects with Clean Air Act State 
Implementation Plans.” This guidance
established that in nonattainment and 
maintenance areas (areas experiencing
NAAQS violations and required to 
dcvalop air quality maintenmce plans
under 40 CFR part 51,subpart D),
conformity determinations must be 
documented as a necessary element of 
all certifications, TIP reviews, and EIS 
findings. It was necessary to make 
certifications that the planning process
had been conducted according to the 31: 
process and consistent with Clean Air 
Act requirements.

Transportation plans and programs imFlementation plan’s motor vehicle 
were considered to conform with the emission estimates and required 
SIP if they did not adversely affect the emissions reductions. A transportation 
transportation control measures (TCMs) project would conform if it came from 
in the SP,and if they contributed to a conforming plan and TIP, or if it was 
reasonable progress in implementing demonstrated that the projected 
those TCMs. A transportation project emissions from the project, when 
would conform if it were a TCM from considered together with the emissions 
the SIP, came from a conforming Tzp.or projected for the conforming 
did not adversely affect the TCMs in the transportation plan and TIP, were 
SIP. consistent with the emission reduction 

Subsequently, DOT developed and projections and schedules in the 
issued an interim final rule (46 FR 8426, ilnplementation plan. Finally, TIPSmust 
January 26,i9ai)  based upon the joint provide for the timely implementation 
guidance. DOT established this rule to of T M s  consistent with schedules 
meet its obligations under section 176(c) 

will not (i)cause or contribute to any 
new Violation of any standards in any 
area; (ii) increase the frequency or 
severity of any existing violation of any
standard in any area: or (iii)delay
timely attainment of MYstandard or 
any required interim emission 
reductions or other milestones in any 
area. 

In addition to this general definition 
which applies to all Federal actions, 
transportation plans, programs, and 
projects funded under title 23 U.S.C. or 
the Federal Transit Act (hereinafter
“transportation plans, programs, and 
projects”) must be found to conform 
before they can be approved at the local 
level by the MPQ.Transportation plans, 
programs, and projects also must be 
found to conform at the Federal level by
DOT before they can be approved,
accepted, or funded. 

Section 176[c)(21of the 1930 
Amendments requires the expected
emissions from transportation plans and 
TIPS to be consistent with the 

establish interim requirements for 
transportation plans and TIPSto provide
for the expeditious implementation of 
TCMs in the applicable implementation
plan, to contribute to VOC and CO 
emissions reductions, and to avoid any
increase in PMlo or NO, emissions 
relative to 1990 emission levels of &ese 
pollutants. In carbon monoxide (CQ)
nonattainment areas. transportation
projects must also eliminate or reduce 
the severity and number of violations of 
the CQ standards in the area 
substantially affected by the roject.

According to section 176($(4), EPA 
must promulgate criteria and 
procedures for determining conformity
and must require each State to submit 
an implementation plan revision that 
includes such criteria and procedures.
The criteria and procedures which EPA 
promulgates will apply as Federal law 
to both Federal and local IE/dpO)
conformity determinations. The 
implementation plan revisions will 
make conformity criteria and 
procedures; Stste requirements as well. 
States may e?ed to incorporate more 
stringent conformity criteria and 
procedures in their implementation
plans than =e contained in the Federal 
rule. 

Section 1T6(c)of the CAA applies to 
all dapartments, agencies, and. 
instrumentalities of the Federal 
government. This proposal applies only 
to the Conformity of transportation
plans, programs, and projects
developed, funded, or approved under 
title 23 U.S.C. or the Federal Transit 
Act. Criteria and procedures for 
determining the conformity of all other 
Fedsral actions, including highway a d  
transit projects which q u i r e  funding or 
approval from a Federal agency other 
than F’HWA or FTA, will be 
promulgated in a forthcoming rule. 
E. Interim EPAIDOT Conformity
Guidance 
On June 7.1991, �?PAand aOT jointly

issued guidance for determining
conformity of transportation plans, 
programs, and projects during the 
period before the final rule is 
promulgated. This guidanca is based on 
the interim conformity requirements in 
5 176(c)(3)of the W. 

According to the interim guidance, a 
tranqportation plan or TIP conforms if it 
supports the implementation plan’s
prirposs of achieving the NAAQS;has 
no goa?s,directives, recommendations, 
or projects which will have adverse 
impacts on the implementation plan;
provides for the expeditious
implementation of TCMs in the 
implementation plan; contributes to 
ozone and CO ernissicn reductions; and 

of the CAA, and the rule was put into 
effect immediately upon publication. It 
amended 23 CFR part 770 (FHWA Air 
Quality Guidelines) and added 49 CFR 
part 623 (UMTA Air Quality Conformity
and Priority Procedures).

The rule used the joint guidance’s
definition of conformity, interpreting
conformity in the context of TCMs 
rather than emissions budgets or air 
quality analysis. Compliance with the 
conformity requirements was to be 
demonstrated as part of the planning 
aid hJPA processes. 
D. Conformity Under tfre Clean Air Act 
Amendments of 1990 

The Clean Air Act Amendments of 
1390expand the scope and content of 
the conformity provisions by defining
conformity to an implementation plan 
to mean conformity to the plan’s 
purpose of eliminating or reducing the 
severity and number of violations of the 
nationel ambient eir quality standards 
and achieving expeditious attainment of 
such standards; and that such activities 

included in the implementation plan.
The Clean Air Act Amendments of 

1990 therefore emphasize reconciling
the estimates of emissions from 
transportation plans and programs with 
the implementation plan, rather than 
simply providing for the 
implamentstion of TCMs.This 
integration of transportation and air 
quality planzing is intended to protect
the integrity of the implementation plan
by ensuring that its growth projections 
are not exceeded without additional 
measures to counterbelance the excess 
growth, that progress targets are 
achieved, and that air quality
maintenance efforts are not 
undermined. 

Once specific emissions reduction 
schedules are established in the 
implamentation plan as required by
sections 182 and 187 of the 1990 
Aaendments, conformity requires that 
the emissions expected from plam and 
TIPSbe consistent with those emissions 
reductions in the implementation plan.
Until that time, the 1990Amendments 
togother with the rule proposed today 
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does not increase the frequency or 
severity of existing violations of the 
NAAQS for which the area is designated
nonattainment. 

Transportation projects conform if 
they come from a conforming plan and 
TIP and, in CO nonattainment m a s ,  if 
they eliminate or reduce the number 
and severity of CO violations. Projects
which are not from a TIP [e.g., projects
outside metropolitan areas but still in 
nonattainment areas, and projects
whose dsign concept and scope have 
changed significantly since TIP 
adoption) conform if they do not 
interfere with TCMs, if they contribute 
to regional emissions reductions, and in 
CO nonattainment areas, if they reduce 
local CO violations. 
F. Public Consultation in the 
Development of ThisProposal 

Because the Clean Air Act 
Amendments of 1990 significantly
broadened the scope of transportation
conformity, EPA involved potentially
affected parties early in its process of 
developing conformity criteria and 
procedures. EPA, PHWA, and FTA 
jointly funded a grant to the National 
Association of Regional CoPncils 
(NARC),in part to establish a technical 
review panel which would provide a 
framework for education ofthe affected 
State and local agencies and 
coordination of their comments to @A. 
The technical review panel for 
conformity is comprised of 
representatives from the affected 
government entities, including
representatives from NARC (which 
represents MPOs), the American 
Association of State Highway and 
Transportation Officials, the American 
Public Transit Association, the State 
and Territorial Air Pollution Program
Administrators, and the Association of 
Local Air Pollution Control Officials. 
EPA staff have by invitation attended 
several panlel meetings.

EPA circulated concept papers to the 
conformity technical review panel and 
other interested parties, including
representatives of the environmental 
community and the development
community. EPA also hosted a 
roundtable discussion in Ann Arbor, 
Michigan in October 1991. EPA received 
a substantial number of comments, 
which are available in the docket. The 
agency welcomes comments from all 
interested parties on the contents of this 
specific proposal. 
111. Applicability Issues 
A. Geographic Applicability 

-	 P A  has lheard a wide range of 
opinion on the legal and public policy 

issues associated with whether 
conformity must apply in areas which 
have been designated as attainment or 
urnclassifiable areas continuously since 
initial designation, as opposed to areas 
that were one designated as 
nonattainment areas and have since 
been redesignated to attainment. Some 
MPOs in such attainment areas believe 
that Congress did not intend such areas 
to be brought under the conformity
requirements; they are also concerned 
that the regulatory burden associated 
with analyzing transportation-related
emissions is not justified in areas 
without air quality problems. Small 
MPOs in particular have limited staff, 
planning resources, and air quality
modeling experience. However, some 
members of the environmental 
community are concerned that rapidly
growing attainment areas that have 
never before been designated
nonattainment may begin violating the 
NAAQS unless the long-range
transportation and air quality planning
associated with conformity is 
performed.

The CAA a s  amended in 1990 now 
defines conformity in section 
176(c)(l)(B)(i)*asmeaning, among other 
things, that activities wili not “cause OF 
contribute to any new violation of any
standard in any area.” This language 
can be taken to imply applicability of 
conformity requirements to all 
attainment and nonattainment areas. 
However, some ambiguity is introduced 
by the section’s placement within part
D of the CAA, entitled “Plan 
Requirements for Nonattainment 
Areas,” and by other details of the 
phrasing of the conformity requirement.

After extensive review of the statutory
provisions and the legislative history on 
this issue, EPA has concluded that a 
reasonable, and therefore permissible,
reading of section 176(c)is that it 
applies only to nonattainment areas and 
those attainment areas subject to the 
maintenance plans required by section 
175.4 of the CAA, as described below. 
Because the statutory language itself is 
ambiguous, there is no clear indiqation 
on the face of section 176(c)as to where 
the provision should apply. EPA has 
therefore looked to the statute as a 
whole to determine the appropriate 
ap lication of the provision.

&A believes that an important piece 
of evidence is the placement of section 
176(c)within part D of the CAA, 
entitled “Plan Requirements for 
Nonattainment Areas,” and specifically
within subpart 1,entitled 
“Nonattainrnent Areas in General.” EPA 
believes that all provisions within these 
parts should apply only in 
nonattainment areas, unless the overall 

weight of the evidence in a given 
seotion indicates some other legislative
intent. As described here, EPA can find 
no such intent in section 176 to apply
the conformity requirement to the full 
universe of attainment areas. 

Certain participants in the discussion 
on this issue have indicated that section 
176(c)(l)(B)(i),which requires that 
Federal activities not lead to any IIBW 
violation of any standard in any area, 
must be interpreted as applying to all 
areas, including all attainment areas. 
However, the provision can be read, 
within the context of EPA’s 
interpretation of section 176(c),as 
applying only to all amas subject to the 
provision-that is, all nonattainrnent 
and (for the reasons discussed further 
below) maintenance areas. 

Despite extensive legislative history 
on section 176(c),no mention is made 
of the areas subject to the provision.
Because of the significant burden that 
imposing conformity requirements will 
have, especially on smaller areas 
outside large urban centers, EPA 
believes that Congress would have 
discussed the provision’s applicability 
to all attainment areas if it intended the 
provision to apply there despite its 
location within part D. 

In contrast, EPA believes that both the 
statutory language itself and the 
legislative history support application of 
the conformity requirement to those 
dttainrnent areas subject to maintenance 
plans under section 175% of tha CAA. 
Section P76(c)(4)(B)(iii)explicitly
requires EPA’s conformity procedures to 
address how conformity determinations 
will be made with respect to 
maintenance plans. Further in 
describing section 176(c),one of the 
lead sponsors of the 1990 CAA 
Ammdments statsd that “to the extent 
that the transportation pian includes a 
period that extends beyond the 
attainment deadline for an area, sedian 
176(c)(l)(B)[i)dso  requires that mobile 
sources not cause violations of a 
NAAQS during the maintenance 
period” (136 Congressional Record, 
S16073,October 27,1990). In addition, 
the Senate Committee Report indicates 
that “[tlhe conformity determinstion 
applies to each pollutant for which an 
attainment or maintenance plan is 
required” (Senate Report 101-228, page 
29).These pieces of statutory and 
legislative evidence lead EPA to 
conclude that under a reasonable, and 
therefore permissible, reading of section 
176(c),conformity should epply in all 
areas subject to maintenance plans,
despite the general limitation of 
conformity requirements to designated
nonattainment areas. 
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Applic&ian of confmi ty  to rrnly 
nonattainmeslttwaa and maintenance 
areas was tho apjxoach B i s t o ~ i ~ l l y
taken by �PA, and DOTwith msspect to 
transpattatioB a d i v h .  EPA docs nat 
see any reason to alter thisapmch in 
light of t h  1!390CAA A m a n d m t s .  It 
is true that EIPA has in the past
indicated that section 1761~)might 

Sapply to attainment ~ Q with respect 
to other types oEFederal adivitiss [45
FR 21590,A p d  1.1980,Advance 
Notice of Proposed Rulemaking an 
section 176[e) in general). However, 
EPA never to& any formal rulemaking
action based an such a legal
interpiation of section 176{c).As 
explained above, based on section 
176(c)asamended, EPA believes that it 
would be reasonable to interpret section 
176(c)so that conformity a p p k s  only in 
nonattainment and maintenance areas. 

EPA believes thatthe section 178(c)
and legislative references to 
“maintenence plans” and the bgidative
reference to “maintenance periods”
refer to hemaintenance plans and 
maintenance periods desuibed in CAA 
section 175A, the preceding section of 
the CAA. That section refers to 
maintenance plans required for 
redesignation under the CAA:as 
amended in 1990,and the maintenance 
period to be provided by such plans.
Thus, under the interpretation EPA is 
proposing to adopt today, the 
conformity quirements  would apply,
with hpect to a particular pollutant,
only to (I)those areas designated
nonattainment for that pollutant end (2)
those areas that, while desigRated
attainment far that pollutant, am subject 
to a maintenance plan required by
section 175A because they had been 
redesignated from nmattainrnent to 
attainment umder the aem amenhents.  

EPA believes therefore that 
maintenance areas indude all areas 
designated nonattainment pursuant to 
the 1990CAA Amendments and 
subsequertly redesignated to attainment 
subject to the rquimmmt to develap a 
maintenance plan under section 175A of 
the amended CAA. EPA proposes that 
all of these areas be subject to the 
requirements of section 1i%(c).

FU&JXRLQ~,conformity applies
pollutant-b-y-poZtutant;fm example, an 
area designated nmattainrnent only for 
ozone must consider ozone irnpxts in 
i?sconformity revims. EPA notes that 
p s e n t l y  there are rehtively few 
maintenance areas for the criteria 
pollutants for which conformity does 
apply. 
B Aron-Federai Projects 

This proposal would apply only to 
Pime projects which receive Federal 

funds or approval under title 23 U S . C  
or the Federal Transit Act. EF’A is 
proposing th&t nm-federal highway and 
transit projecttithase which. receive no 
Faderal funding and q u i r e  no W k a l  
approvals or actio- not sub$& to 
corrfamity. However, bemissions 
analyses requid for canfrxmity.
daterminations cm transpatation plans
atad TIPS wmkd be required to account 
for the bpmts of dl@onally 

si$lfic55t ma-federal pra’ects. 
n the evant of a nmmn1wmiiy

detmnination, only Federally assisted 
or approved pmjmtswould be delayed.
However, State and l a x 1  officials are 
enmuragad to review and revise the 
total mix of p q e c t s  in order to bring the 
area into cdormity.

The CAA isa m b Q p u s  regarding the 
ap lieability of conformity to nm
feLfera1 projects. section 176[c)(2)(c)of 
the CAA says that “transportation
projects” must be found to conform if 
they are adopted oxappmued by an 
MPO or any recipient of fimds 
designated under title 23 U.S.C. or the 
Federal Transit Act. This could he read 
to apply confamity to any
transportation projec-4 approved by a 
recipient of DOT funds, regardless of the 
project’s actual sourcee�hd i r ig .
Undes this intea-pret&ian, all projects by
State hp&ments ofTransportation
would require conformity
determinations, k ~ u s athe State 
Depitrtmentsof Tmnspmtation receive 
some DOT funds. An altefnative reading
is that “bansportation project,” which is 
not defined anywhere in the W, 
means a Federally fundedor approved
project, and the “any recipient of funds” 
provision is included to cover Federal 
projects which will be built autside the 
jurisdictioa of any MPO. The title of 
section 176, “Limitations on Certain 
Federal Assistance,” suggeststhat 
Congress intended only Federally
approved or assisted projects 10 be 
affected by the provisions of section 
176ic). None of the legislative history
clearly indicates that non-federal 
projects wwe meant to be subject to 
conformity, but none of it clearly
contradicts such a plimbility.

EPA conelucies Slat the bettw reading
of the ambiguous statutory language is 
that section 176(c)mly  covers projects
supported in some way or appraved by
FHWA MFTA. This conclusion is 
bolstered by the reference to title 23 or 
Urban Mass Trmsportation Act funds in 
defining the project sponsors whose 
projects will be subject to tke 
conformity requimrnent, which 
indicates that the requirement should 
apply only to those of their proieets
which are funded through such sources; 
applicability to projects which are 

approved by FHWR or FTA, even if  they 
are nat FHWMFTA funded, follows 
from the general requirement for Fedad 
actions (including approvels}to 
conform ta the appl iabh
implementation pian. Further, the 
requirement to find transportation
projacks in conformity is l o & d  in 
section lZ�i(c).(2)(C]fo#lowingth 
introductory w d s  “in particular” at 
the end of the first paragraph of section 
176(c)(2).Those words indicate that all 
th& follaws merely expands on and 
clarifies thepreceding text. The 
preceding sentence in the body of 
section 176(c)(2)restates the obbiga2im
of Federal agencies to make cxmfarmity
fidings, and thusclearly applies only 
to Federally supported or approved
projects.

In addition, the introductory
paragraph of section 176(c)dearly
imposes the requirements of the 

‘ 
provision only on Federal agencies and 
MPOs, which are entities createdby
Federal law to diskribute Federal monies 
to Federally funded transportation
projects. Finally, the one piece of 
legislative history thgt appears to speak 
most directly to this point states that the 
law “clarifies what is meant by
requiring that activities assisted, 
supparted or licensed by Federal 
agencies ‘conformtoBa [SPY’(Senate
Report 101-228,page 28).The= 
indicatiors, coupled with the title of 
section 176fc) applying only to Federa! 
assistance, lead EF’A to conclude that 
the term “project” in section 176(c)only
refers to federally supported or 
ap roved projects.& the past, EPA has interpreted the 
ambiguous general language in the 
initial paragraph of section 176(c] as it 
appeared in the 1977 CAA Amendments 
as covering all projects approved by
MPOs, whether or not they were 
Federally funded or approved. See, for 
example, Arizona Federal 
Implementation Plan, 56FR 5458,5474 
(February 11,1991).However, detailed 
language was added to section 1 7 6 1 ~ )in 
the 1990 CAA Amendments which 
required EPA to reanalyze this issue. 
Although EPA concluded that the 
ambiguity should be resolved in favor of 
covering all projects under the 
introductory paragraph of section 176(cf 
8s it stood alone in 1977,ITA’Sreview 
of the new detailed language added in 
1990 lead EPA to conclude the opposite.
As described above, on reading the 
section as a whole, EPA believes that 
section 176(c)in its entirety applies
only to federally supported or approved
projects.

EPA believes that applying
conformity only to febsralfy funded ur 
approved projectswill not sipificarrtfy 
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reduce the protection of air quality, and 
thus is consistent with the purpose of 
the CAA as a whole. State governments
have the power to regulate non-federal 
projects. Further, many regionally
important highways will require Federal 
approvals for connections to interstate 
highways or under other statutes, for 
example, wetlands protection permits
under the Clean Water Act. Finally, as 
explained in the next paragraph, the 
transportation plan and TIP will be 
required to compensate for any adverse 
im act of regional emissions from non
feBera1 projects.

The collective impact of non-federal 
projects will eventually affect the 
conformity of transportation plans and 
TIPS,because Federal and non-federal 
projects share the “budget” of motor 
vehicle emissions which meets 
implementation plan emission 
reduction milestones and demonstrates 
attainment. Therefore, there is a 
practical need for transportation and air 
quality planners to consider the 
emissions impacts of regionally
significant non-federal projects in 
making conformity determinations. As a 
result, EPA would require regionally
significant non-federal projects to be 
addressed in the regional air quality
analyses of plans and TIPS,although
these non-federal projects would not 
reqilire project-level conformity
determinations. 

Although it would still be possible for 
non-federal project sponsors to add or 
modify projects without additional 
analysis after the pian has been found 
to conform, the next plan would have to 
offset any emissionk increases above the 
implementation plan’s emissions 
budgets. Stsdes which are concerned 
about the impact of non-federal projects 
may, of course, extend conformity
criteria and procedures to them, with no 
formal involvement of DOT. 
C. Regional Significance 

EPA’s proposal would require the 
impacts of “regionally significant”
projects to be considered in the regional
emissions analyses for plans and TIPS. 
EPA’s use of the term “regionally
significant” is intended to limit 
emissions analysis to those projects
which would have significant impacts 
on regional travel, emissions, and air 
quality. EPA believes that the emissions 
and air quality impacts of regionally
insignificmt projects can be considered 
de minimis in relation to the plan and 
TIP regional emissions analysis.

EPA is proposing that a “regionally
significant” transportation facility is a 
facility with an arterial or higher
functional clessification, or any other 
facility regardless of functional 

classification that serves regional travel 
needs and would normally be included 
in the modeling for the transportation
network. Regional travel needs would 
include, for example, access to major
activity centers in the region, to 
transportation terminals, and to and 
from the area outside the region.

EPA considered several options for 
defining “regionally significant,”
including a definition only according to 
functional level or a quantifiable
threshold such as average dail traffic. 
Definition solely by functiona?level 
would pose difficulties because regional
significance does not correspond exactly
with functional level. Some collectors 
could be considered regionally
significant, but defining all collectors as 
regionally significant would increase 
required analysis resources to 
impracticable levels. (Collectors are 
surface streets providing land access 
and traffic circulation service within 
residential, commercial, and industrial 
areas.)

Definition according to a quantifiable
threshold would eliminate ambiguity.
However, although transportation
professionals have an intuitive 
understanding of which facilities are 
regionally significant, the choice of an 
appropriate threshold is not obvious. 
Definition according to a precise
threshold could prevent transportation
and air quality professionals fmm using
their best judgment in cases where a 
facility is clearly significant or 
insiy+ficant.

T e proposed definition refers to 
functional classification, the intuitive 
understanding of regional significance,
and professional judgment. Therefore, 
EPA believes it is the most likely to 
include truly significant facilities and 
exclude insignificant facilities. 
IV, Actions Covered by This Rule 

This rule addresses only
transportation plans, pmgrams, and 
projects which are developed, funded, 
accepted or approved under title 23 
U.S.C.or the Federal Transit Act. For 
such highway (FHWA)and transit 
(FTA) projects which also require action 
by other Federal agencies (e.g., wetlands 
permits), the other Federal agencies will 
not be required to do a separate air 
analysis. Those Federal agencies may
adopt the air analysis of the lead agency, 
or agency with primary responsibility,
in order to make a conformity
determination of their own. 

Highway and transit projects which 
need approval from other Federal 
agencies but which are not funded or 
approved by FHWA or FTA are not 
covered by this rule, but they will be 
addressed in a forthcoming proposed 

rule. That proposed rule will provide
that satisfaction of the criteria and 
procedures in today’s rule would be 
sufficient for the highway and transit 
as ects of suchother projects also. 

th i s  rule would require DOT and the 
MPO to make conformity
determinations in order to adopt, 
accept, or a prove a transportation plan 
or TIP devePoped ursuant to 23U.S.C. 
134 or the FderJTransi t  Act. 

The conformity of existing
transportation plans would have to be 
determined within eighteen months of 
the date of publication of the final rule. 
After eighteen months, the conformity 
status of the existing or previous
transportation plan would automatidly
la se. 

%his rule would also require
conformity determinations for highway 
or transit projects which are proposed to 
receive funding assistance and approval
through the Federal-Aid Highway 
program or the Federal mass transit 
program, or which require FHWA or 
FTA approval for some aspect of the 
project. For such projects, conformity
determinations would be made by DOT, 
based on information provided by the 
project sponsor.

Certain highway and transit projects
which by their nature are neutral in 
terms of emissions impads would be 
exempt from conformity determinatiom, 
including most safety projects and 
operating assistance to transit agencies.
However, implementation of these 
projects must not interfere with the 
timely implementation of TCMs. These 
neutral projects are listed in 551.373 of 
tha proposed rule. 

As defined in this proposal, the team 
“transit project” would specifically not 
encompass operational actions such as 
route changes, service schedule 
adjustments, or fare chanps.

Conformity determinations on such 
activities would be cumbersome, and 
they are associated with Federal action 
only indirectly through general
operating assistance. FTA is specifidly
prohibited from becoming involved in 
these types of local decisions (49 U.S.C. 
app. 1608(d)).EPA believes that F�WA 
and FTA do not have sufficient control 
over the use of general operating funds 
to justify conformity findingswith 
respect to each individual use of m?& 
funds. However, conformity
determinations for plans, TIPS,and 
some projects would be required to  
consider the most recent and planned
h n s i t  routes, fares, tolls, and other 
highway and transit system operational
policies as background assumptions.

EPA is awara that in some areas 
transit routes and poiicies play an 
important r o b  In total regional emission 

I 
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levels, 8nd sa~neptmpL bkieve Uat 
proposed cbages in trIlsit routes and 
fares shmdba subjectto conformity
review. W A  balimes such an a p p m h
would not be fasihle if applied to all 
types ofchanges to trandt system
operational pailicies. However, P A  
invites cmmwmt on what type of 
limited epplic&on of c o n f o d y  might
be a ropriate.

AEough &mges in road of bridge
tolls which do not -ire Federal 
approval cmtd significantly a W  travel 
on the transportation network,the 
agencies djsting toad M bridge tolls 
should have Rexibility, and mnf-ity
determin&ions on such activities would 
be cumb835om. Again, the Iink to 
Federal support of such activities does 
not appear sufficient to justify
appi ica th  of517Mcj. Such changes
would in m y  case have to be considered 
in background modeling assumptions.

P~-ex i s t i~gprows which received 
final IU"A approval (a categorical
exclusion, Ending of No Significant
Impad, or a mcod of decision on a 
Final Envlronlnental Impact Statement)
and e final wnfomity &minat ion by
FHWA of FTA prior to the effective date 
of the final rule would need no further 
conformity d&mninatians unless there 
were a significant change in d m i p  
concept and sco 
environmental geor a supplemental 

ocamnt fop air qwality 
purposes were required. Otherwise, 
such pre-existing projects which are 
subject to this rule couM not be 
implemented without a new conformity
d e t e m i n a t h  consistent with the 
requiremmts of the final rule. 
V. Ianp-ntiQn Plan Revision 

Section 17f34c)@)(C)o+ the CAA 
requires w& State to submit an 
implsmentation plan revision which 
includes criteria and procedures for 
assessing confrxsnity. TheG4.A directs 
EPA to w p h  submittal of these 
implementation plan myisionsby
November 15.1992,which is twelve 
mm&s aAm +&e Em! rule WBS to have 
been pmdgd ted .  Became the 
promulgation of the h d  rule hssbeen 
delayed mdwillnot even be effective 
by Nov~l&er 15,1992,end because the 
implemmt&m plan revisions cannot 
reasonably be proprsd without tha final 
rule, it isnot possible �or!?PA to require 
States to submit i ~ p h  
revisions by h t  data. Therefore, FPA is 
proposh k t  &e pEsrp ssvisisns be 
submiad w i U  hnrehe months of 
promulgation of the final d e .  EPA 
believes it is ti-pprsprkte to give the 
States a par tn develop mil sdxnit 
imp1emantat-h plan revisions,as 
Congressanticiptd. The direct 
rquirenaats nf the final rule will apply 

as a matter o�Federal law to Fedml  
agencies m d  WOs,mdwill not 
depend upon the cornpZetion OT 
appmsrztl of theState plan rwision. 
Therehe, EPA believesit is reasonable 
to allow tks States twelve months to 
submit their plan misions, as the CAA 
originally intended. 

EFA requwsts comment on the 
acceptable b swhich thecriteriaand 
p&mes may take, forexamph, a 
State statute or a State agency le 
binding onAPOs. EPA notes f ia t  the 
CAA requiresthe criteria and 
procedures to be legally enforceable, 
and a public hearing must be held prior 
to their adoption by the State. 

A State ma include procedures in its 
conformity pIan revision which are 
more stringent than those in the final 
Federal d e .  For example, a State may
choose to apply conformity statewide, 
in all its attainment areas as well as 
nonattainmant areas. The Ozone 
Transport Commission may also 
recommend to EPA the application af 
conformity ibroughout the transport
region, under 0 184(c) of the CAA. To 
apply conformity in attainment areas. 
States would aeed State authorizing
legislation and would have to dewlop
appropriate criteria and procedures.The 
criteria and procedures in this rule were 
designed for nonettainment amas. 

VI. lateragencyQmuItahn dM l i c  
P9rtiCkpEi~lt 

A. Interagency Consuftation 
This rule pmposes that the 

implemmblim plan mvision 
addressing Mmfmity shall include 
well&fingd intemgency oonsultation 
procedures. Specifically,development
of the implemmtation plan, the 
transportatian p h i ,  and the TIP would 
require consultation between 
representatives of &e WOs; State and 
local air quality planing agencies;State 
apd local transportation agencies; other 
oqeslizations with mpmsib%litiesfor 
developing, sdmitting, or 
implementing provisions of an 
implementation plan -aired by the 
CAA.; and kmd or regional officesof the 
EPA, FHWA, and FTA. 

EPA beliems that the consultation 
c process will be most successful if it 

accommodates the structure of involved 
~ ~ ~oqpnizations and ddmsses existing

relationships. By proposing that the 
States develop thdetails of theLI. own 
consultation prmdums,  L"PA is 
allowing StRfes the flmibility to tdlor 
the consultation process so it can be 
most effective in each State. To ensure 
that the procedures am h r m &  and 
well-wnsided, EPA hss included in 
tks ~ X I ~ Q S H ~d e  a list of issues which 

States must address tlmmgh the design
and operationof the consultation 
process.

EPA is proposing inbxaggmy
consultation during the development of 
implementation plans as das during
the dmdpmetnt oftransportation plans
and TEpsbecause it believes the early
and continuous involvement of air 
quatity and transpmtation agencies is 
crucial. Fw sxarnpte, consultation 
during thedevelopment of mofm 
vehicle emissions budgets is necessary 
to i n m  that the budgats are reasonable 
and to allow the transport~tion
community to begin adplWngits 
planning. In additiun, transportation
and air quality planning documentsuse 
i n t d p e n d m t  assumptions and 
analyses. Delaying consultation until 
planning dommmts are already
developed does not allow enough
opportunity for meruaiqfd exchange or 
settlement of disputws. Furthermore, i f  
consultation on a conformity
determinatisl were not begun until the 
draft conformity determination was 
released, tke conformity finding could 
be delayed and bansportation activities 
could be disrupted pending resolution 
of any disagreement DVBT the basis for 
the final m n f d t y  determination. 

Although it is not feasible to require
EPA concurrence on conformity
determinations themselves, EPA 
recognizes the importance of reaching 
agreement on the methodology ofthe 
analyses supporting conformity
determinations. Therebore,EPA invites 
comment on whether to adopt this 
proposal's epproach of sim y requiring
consuhatim With EPA on t fe cboice of 
the models and associatsd 
methodologies to be used in hot-spot
analyses and regional air quality
modeling, or whether EPA murrenca 
with these dacisions should be re eired. 

WA invites comment on what i9 m y  
consequences the implemeatatian plan
should impose if the implementation
plan's consultation process is not 
observed by the MPQ or State and locel 
air quality agencies. The proposed d e  
does not specifimlfy address this 
question.

Today's proposal q u i r e s  that the 
implementation p i a  revision 
establishing eonsrrh.ationprocedures
address the,process for obtainkg 

~ ~comment on dr& dmment s  prior to~ 
adoption. EPA expects that mern~ra~da  
of understanding will be developed
between DOT mef EPA andlor the State 
air quality ageendes whi& will address 
how con-ments on pmposed conformity
determinetions will he, handled. 
However, EPA re?questscomment on 
whether this rule should specificaUy
require DOT to explicitly consider 
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EPA’s (or the State air quality agencies’) 
comments on proposed conformity
determinations and notify EPA (or State 
agencies) of dhe disposition of its 
comments before taking final acaiun on 
the conformity determination. This 
would be consistent with DOT’Sinterim 
final rule on conformity (46 FR 8426, 
January 26,1981). 
B. Public Punticjpation 

EPA would also require the 
conformity implementation plan
revision to include procedures which 
would provide a reasonable opportunity
for public review and comment on 
conformity determinations and their 
supporting materials prior to formal 
action on a conformity determination, 
where otherwise required by law. 

Public consultation procedures for the 
development of plans and TIPS (which
will include the conformity
determination) are being developed by
DOT in response to requirements in the 
Intermodal Surface Transportation
Efficiency Act (ISTEA)pub .  L. 102
240). Therefore, EPA is not proposing
specific public consultation procedures
in this rule. However, States may need 
to adopt public consultation procedures
in their implementation plan revisions 
before DOTpublishes the ISTEA 
requirements. 
VII. Description ofthe Proposal 
A.  Frequency of Conformity
Determinations 

EPA is proposing that events which 
would fundaimentally affect the basis of 
a conformity determination-
specifically, changes to transportation
plans, TIPS,or air quality
implementation pians-would
automatically trigger a requirement for a 
new conformity determination. 
However, in no case could more than 
three years elapse between 
determinations on transportation plans
and TIPs. Ifwnformity were not 
redetermined according to these 
requirements, the conformity status of 
the plan and TIP would automatically
lapse, and projects could not be 
approved.

The three-year timeframe is the least 
frequent allowed by the W.However, 
EPA believes it will sdequately ensure 
that if triggering events are infrequent,
Conformity determinations would still 
be periodically updated to reflect the 
current transjportation system and the 
most recent model mvisions and L 

planning assumptions. 
EPA believes conformity

determinations should be made 
frequently enough to ensure that the 
conformity process is meaningful. At 

the same time, EPA believes it is 
important to limit the number oftriggers
for conformity determinations in order 
to preserve the stability of the 
transportation planning process.

EPA is proposing that all amendments 
to transportation plans and TIPS 
involvingnon-exem t projects would 
require conformity Beterminations for 
the plans and TIPS. Plans and TIPsare 
the focus of regional emissions andyses, 
so any changes tu these documents must 
be analyzed for their impact on 
transportation-related emissions in the 
aggaegate before one can be assured of 
continued conformity.

A. new trans ortation plan or plan
revision woulxalso requirs a new 
Conformity determination for the TIP, 
because the TIP’Sconformity is 
determined in the context of the 
areawide transportation system.
Changes to the plan, which describes 
the predicted areawide transportation 
system, could change the conformity 
status of a TIP. A new regional
emissions analysis would not 
necessarily be requised of the TIP’S 
conformity redetermination i f  it could 
be qualitatively demonstrated that the 
plan’s changes would not affect the 
analyses in the previous TIP  conformity
detormination. Because plan revisions 
can be anticipated, EPA expects that 
hPOs will be able to coordinate plan
revisions and new TIPs so that only one 
conformity determination on a TIP 
would be necessary. EF’A’s roposal
allows a reasonable intervaPof six 
months after a lan is amended or a new 
plan is adoptefduring which the TIP 
could be revised and a new conformity
determination made by the MPO and 
DOT. 

EPA is pro osing that certain other 
events woullf trigger a new conformity
determination on the transportation
plan within eighteen months. EPA 
believes eighteen months allows timely
considaration of new indimnation 
without disrupting or unreasonably
compressingthe transportation planning 
cycle. The triggers would not apply to 
TIPsbecause new TIPS or TIP 
amendments. which require conformity
determinations, would already be 
occurring every one or two years. The 
triggering events include publication of 
the final rule and an implementation
plain revision which changes a 
transportation-related emissions budget 
or which adds, changes or deletes 
TCMs. 


Publication of the final rule on 
transportation conformity would trigger 
a conformity determination for the pian, 
in order to ensure that the plan
conforms according to the final criteria 
and procedures. Otherwise, it is 

possible that a plan found to conform 
immediately before the publication of 
the final rule would remain in effect for 
up to three years without its conformity
being redetermined according to the 
re uirements of the final rule. 

Inother proposed trigger is w A  
approval of an implemantation pian
revision which changes a 
transportation-related emissions budget 
or which adds or deletes “s.Because 
conformity exists in reference to the 
implementation plan, any changes to 
the implementation plan’s emissians 
budget or TCMs necessitate a new 
determination. If the transportation plan 
must be revised to conform with the 
implementation plan revision,EPA 
believes eighteen months h i n  the 
implementation plan approval would 
allow a reasonable period of time forthe 
revision and the new emissions 
analysis. If the existing emissions 
analysis for the current transportation
plan demonstrates that the current plan
is consistent with the new 
implementation plan budget, a 
conformity finding can be made for the 
current plan. The transportation kin 
would not need to be revised anaa new 
regional emissions andysis would not 
be necessary. However, such an action 
would not renew the l i f e  ofthe plan for 
three years; emissions analysis must 
occur at least every three years.

EPA requests comment on whether 
the triggering event should be EPA 
approval of the implementation plan
revision, or the governor’s submission of 
the implementation plan revision to 
EPA. Thisproposal would make the 
trigger EPA approval, because EPA 
believes transportation plans should not 
be required to conhnn to an 
implementation plan which does not 
have the force of Federal law and which 
may still need revisions to make it 
approvable under the CAA. Section 
176(c)(l]specifically requires
conformity to “an implementation plan”
after it has been approved. However, 
became the implementation plan
revision has undergone a public
consultation process prior to its 
submission to EPA. the content of &e 
revision Is known before W A  approval.
Therefore, it would be possible to use 
the imp�amentationplan revision as the 
basis for conformity determinations 
evan before EPA approval. There may be 
advantagesto avoiding the delay
associated with EPA processing of the 
implementation plan revision, 
particularly for additional TCMs which 
are already adopted or committed to by
local agencies. Howeven, more caution 
may be appropriate for revisions to 
emissions budgets arid deletion or 
substitution of TCMs. 

I 
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EPA is not proposing that other 
changes which could affect conformity
determinations, such as the publication
of new emissions models or the 
adoption of changes in planning
assumptions, would necessarily trigger
conformity determinations for the 
transportation plan. These changes
would be incorporated as other triggers 
occur or at the time of the next periodic
conformity determination, which will 
occur at intervals of no more than three 
years. Although ideally new conformity
determinations would be made 
whenever new information becomes 
available, the stability of the 
transportation planning process requires
that triggers for determinations be 
limited and predictable. Changes in 
emissions models or planning
assumptions may occur too frequently 
to justify triggering a new 
determination. 
B.Content of Transportation Plans 

EPA is proposing requirements for 
how specifically projects must be 
defined in the transportation plan in 
order for their emissions to be estimated 
sufficiently f O r  a conformity
demonstration. EPA believes that 
transportation plans should be 
sufficiently specific to allow meaningful
regional emissions estimates. However, 
the specificity necessary to quantify
regional emissions depeads on the 
sensitivity of an area’s modeling
capabilities. EPA is proposing two-
tiered specificity requirements in order 
to accommodate the differing
capabilities and resources of MPQs. 

EPA is proposing the most specificity
for plans in serious. severe, and extreme 
ozone areas and serious CO areas. After 
January 1,3995, the proposed rule 
would require plans in these areas 
(hereinafter referred to as specific plans) 
to be specific enough to be analyzed
using state-of-the-art travel demand 
network models. Because these areas 
have the worst air quality, they have the 
most need for accurate regional
analyses.

In other axeas, EPA would require that 
the transportation system envisioned for 
the future specifically enough to allow 
emissions from the plan to be 
quantified. Because they may not have 
network models, these areas would not 
require transportation plans which are 
as highly specific as those EPA is 
proposing for the serious and above 
areas. However, areas which have 
already been developing specific plans
would be required to continue doing so. 

EPA is proposing to allow areas 
which are “bumped up” to a serious 
classification two years to meet the 
more rigorous plan content 

requirements. This will allow these 
areas time to specify their networks and 
perform the other research and data 
collection activities necessary to 
develop network models and specific
plans.

The proposed requirements would 
supplement other regulations governing
the format or content of transportation
plans. Furthermore, the degree of 
specificity required in the plan would 
not preclude the consideration of 
alternatives in the NEPA process or 
other project development studies. If the 
NEPA process were to result in a project
with a design concept and scope
significantly different from that in the 
plan or TIP, the project could still be 
found to conform under the proposed
conformity criteria and procedures for 
projects which are not from a 
conforming plfin and TIP. 
C. Fiscal Constraints on Plans and TIPS 

ISTEA requires that the transportation
plan include a financial plan that 
demonstrates how the transportation
plan can be implemented, indicates 
resources from public and private 
sources that are reasonably expected to 
bo available throughout the plan’s
timeframe, and recommends any
innovative financing. ISTEA also 
requires that prior to a project’s
inclusion in a ’TIP, full funding must be 
reasonably anticipated to be available 1 

within the time period contemplated for 
completion of the project. EPA 
anticipates that DOT will issue a rule or 
interpretation to more specifically
implement these provisions.

EPA believes these ISTEA 
requirements will adequately ensure 
that the transportation activities 
analyzed for conformity can realistically
be built, and therefore is proposing that 
plans and TIPS comply with the ISTEA 
requirements. 
D.Summary of Proposed Criteria and 
Procedures 
1.Pollutants and Types of Analyses 

Because the definition of conformity 
in CAA section 176(c)(l)(B)refers to an 
activity’s impact on the NAAQS, EPA 
would require conformity
determinations to include analyses of 
local CO concentrations (“hot spots”) in 
C(3nonatttlinment and maintenance 
areas; anslyses of PMlo hot spots in 
PMlo nonattainment and maintenance 
araas; regional analyses of CQ in CO 
nonattainment and maintenance areas; 
regional analyses of ozone precursors
(volatile organic compounds and 
nitrogen oxides) in ozone nonattainment 
and maintenance areas; regional
analyses of nitrogen oxide (NO,) in NO2 

nonattainment and maintenance areas; 
and regional analyses of PMLOand PMlo 
precursors such as VOC and NO, i f  the 
applicable implementation plan
identifies transportetion-related 
precursor emissions within the area as  
a significant contributor to the PMlo 
nonattainment problem) in PMlo 
nonattainment and maintenance areas. 
Projects also would be required to be 
designed and funded to comply with 
PMlo control measures for control of 
fugitive dust from construction 
activities and any other transportation-
related PMio control measures in the 
applicable PMlo implementation plan.
EPA would not require analyses of local 
ozone or NO2 concentrations or 
precursor emissions because they are 
re ional-scale pollutants.

iased on available emissions 
information, EPA believes highway and 
transit motor vehicles are not significant 
sources of lead or sulfur dioxide. 
Therefore, transportation plans, TIPS,
and projects are presumed to conform to 
the applicable implementation plans for 
these ollutants. 

If a f h y  approved implementation
plan demonstrates that a constraint on 
regional PMlo, PMlo precursors, or CQ 
emissions is not necessary to ensure 
attainment, those regional emissions 
tests would not apply for conformity.
This would be the case if historical 
PMlo or CO violations were attributable 
to sourcas other than motor vehicles, or 
if  CQ violations can and will be solved 
by localized small-scale actions only. 
2. Difference in Criteria and Procedures 
by Period of Time 

The criteria and procedures for 
determining conformity would vary
according to the period of time in which 
the determination is made. There are 
three periods of time outlined in this 
rule: the interim period (Phase I and 
Phase‘II), the control strategy period,
and the maintenance period. A given 
area may be in different periods with 
res ect to different pollutants.

Piase I of the interim period, which 
lasts until the effective date of the final 
rule, is governed directly by the 
provisions of the CAA. The EPA/DOT
interim conformity guidance of June 7 ,  
1991 is available as an informal joint
interpretation of the statute with respect 
to those provisions. Phase II of the 
interim period would begin on the 
effective date of the final rule and 
would last until EPA spproves or 
promulgates implementation plan
revisions with reasonable further 
progress snd attainment 
demonstrations. [Note: Phase II will 
terminate on different dates for different 
areas.) Approval of these 
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implementation plan revisions would 
begin the control strategy period, which 
would continue until the area is 
redesignated as an attainment area. 
After an area is redesignated to 
attainment, it would be considered in 
the maintenance period. Although the 
CAA requires no further planning
actions or changes in control strategies
after a certain number of years as a 
maintenance area (a maximum of 
twenty), there is no explicit end of the 
maintenance period. 

The control strategy period and the 
maintenance period would have the 
same criteria and procedures for 
determining conformity. However, the 
interim period would have different 
criteria and procedures �orregional
analysis and project-level analysis from 
those that apply during the control 
stiateglj and maintenance periods. 

EPA is proposing interim period
criteria and procedures because the 
emissions budget test required in 
section 176&)(2)(A)of the CAA cannot 
be applied 1mtil emissions budgets are 
established in the implementation plan.
The CAA acknowledges the need for an 
interim period and establishes interim 
requirements in section 176(c)(3).
AI?houghthe interim period discussed 
in the CAA lasts until the conformity
plan revisions are approved, EPA is 
proposing that the interim requirements
be extended until the control strategy
plan revisions are approved, because it 
would be irnpossib!e to apply the 
emissions budget test prior to such 
approval. The interim criteria proposed
today differ somewhat from those in the 
joint EPA/DOT June 7, 1991, guidance,
particularly in the treatment of non
federal projects. 

The statutory interim period criterion 
requiring regional analysis, which is in 
section 176[~)(3)(A](iii)of the CAA, 
applies only to ozone and CO areas. 
ETA is now also proposing a 
requirement for regional analysis of 
PMlo and NO,, with a somewhat 
different criterion, to ensure that thew 
is no increase in the frequency or 
severity of existing violations and to 
ensure timely attainment of the 
standards far these pollutants during the 
interim perid, as required by section 
176(c)(l)(B). 

3. Overview of Criteria by Type of 
Action 

AN actions. Conformity
determinations for all actions would be 
required to use the most recent planning
assumptions, as requised by section 
176(c)(1) of the CAA, and the most 
recent motor vehicle emission 
estimation model. 

P h i s  and TIPS.Conformity
demonstrations for plans and TIPS 
would be required to include regional
emissions analyses or tests and 
demonstrate timely implementation of 
TCMs in applicable implementation
plans. Regional analyses would be 
required for plans and TIPSbecause 
thnse documents address the areawide 
trans ortation system.

Xn &e control strategy and 
maintenance periods, regional
emissions from plans and TlPswould 
need to be consistent with the 
implementation plan’s emissions 
budgets. This criterion is required by
section 176(c)@)(A)of the CAA.In the 
interim period. regional analysis would 
need to demonstrate that each plan and 
TIP cantributes to reductions in 
emissions o�volatila organic
cornpsunds (anozone pracursor) m d  
CO. in PMlo and NO2 nonattainrnant 
areas, regional analysis would also need 
to demonstrate that PMlo and NO, 
emissions would not be increased from 
1390 levels. Regional analysis in the 
interim period is required by sections 
176(c)!l)IB) and 17S(c)j3)(A)(iii)of the 
CAUZ.. 

Regional analysis requirements for 
Txps would differ according to the 
specificity of the area’s transportation
plan. In some circumstances in arms 
with specific plans, the regional
emissions crif~riecould be satisfied 
without a new regional emissions 
analysis. as described further below. 
In all periods, plans and TIPSwould 

be required to provide for the timely
implementation of TQMsconsistent 
wi!h the schedules included in the air 
quality impleaentetion p!an Provision 
for the irnplernentaticn of TCNs in the 
implementation plan is required for 
plans and TIPSin the interim period by
section lT&(c)(3)(A)[ii)of the CAA. and 
for TIPSin all other periods by section 
175(cf(Z)(B).EPA is pro oshg that 
plans must also satisfy tRis requirement
during t l e  control strategy and 
maintenance periods in order to ensure 
conformity to the purpose of the 
implementation plan [see section 
176fc)(¶l(Al1.During the control sirc&egy
period, requiring &a phns to provide
for the timeiy implementation of TCMs 
wouid siso prevent delay in the timely
attainment of any milestones, as 
required by section 176(cj(l)(B)(iii)of 
the cAA4. 

Projects which are from Q conjorrni,rg
plan and conforming TIP.In m a s  with 
a specific plan, a regionally significant
project would be considered to be “from 
a conforming plan” if the project were 
specifically identified in the currently
conforming plan. A projsct which is not 
regionally significant in an area with a 

specific plan, and any type of gmjwt in 
an area without a specific plan, would 
be considered to come from a 
conforming plan if it were identified in 
the plan, or d i t  were consistent with 
the policies and purpose of the plan and 
would not interfere with other projscts
specifically included in the plan. The 
content requirements for transportation 
plans do not require these t es of 
projects to be specifically iC entified inr 
the transportation plan, although they 
may be. 

A project of any type would be 
considered to be from a conforming TIP 
only if the project were ‘specifically
included in the currently conformkg
TIP, if the project’s design concept and 
scope were adequate et the time of the 
TIP conformity determination to 
determine its contribution to the TIP’S 
regional emissions, and if the project’s
design concept and scope had not 
changed significantly from those 
described in the TIP. 

In areas other &an C8 and PMl0 
noraat?einmentand maintenance ~ B S ,  
projects woFId require no hrtber 
analysis if it cculd be demonstrated that 
they were from a conforming plan anid 
TIP. Tney would not require regional
analysis because it would already have 
been performed for the conformity
deterahations on the plan and TIP. 
Section 176(c)(2)(C)ofthe GAA 
provides for this approach. ’ 

In 03 and PMto nonattainment and 
maintanar,ce areas, conformity
d~termimittionsfar projects which ere 
frcm R conforming plan and TIP would 
also need to be analyzed for their 
impcts  on local and PMlo 
cancmtrations. Dwing all periods, a 
finding would need to be made by the
1.17n .-_ DQT that a project would not1 


calise Eccntribute to any new localized 
CO bi PMiu violation or worsen exisiing 
CO CF PhflO violations, in order to 
satisfy the requirements of CAA section 
176is)!i]iB). .Duringthe interim period
in CU nonattainment areas, projects 
wo-~liialso n3ed to eliminate or reduce 
the severity and number of localized GO 
violelticns. This is required in section 
176[c33#36i! of the GIA. 

i%J!projects would have to be 
designed and ,funded to comply with 
FMla control mmsums in the 
implementation plm, as required
independently by the implementation
PI&?. 

Projects which are not from a 
cortfmning plan and conforming ?7P. 
Projects which are not from a 
conforming plan and TIP would be 
those projects not identified in a 
conforming TIP,prajects whose design 
concept and scope are significantly
different than those described in the TIP 
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or were inadBquate to determine 
emissions at the time of the TIP 
conformity determination, and in areas 
with specific plans, those regionally
significant projects which are not 
specifically included in the plan.

Demonstrations of conformity for 
these projects wodd need to include 
regional analyses, analyses of local 
impacts in OD and PMto nonattainment 
and maintenance areas, and an 
examination of the impacts on timely
implementation of TCMs. These projects
would be required to comply with PMl0 
control measures in the implementation
plan, and there would need to be a 
conforming plan and TIP in place.

Case-by-case approval �orprojects
which are nat from a conformingplan
and T F  is provided for in section 
176(c)[Z)(D)of the W.These projects
would require a regional analysis which 
considers emissions from the project
together with emissions from tbe plan
and TIP. The analysis would have to 
demonstrate that if the project were 
added to the plan and TP, the plan and 
TIE would still conform. This regional
analysis could be performed at the time 
of the plan or TIP conformity
demonstrations if so desired. 

In CO and P M I ~nonattainment and 
maintenance areas, the local impacts of 
all projects would need to be 
considered. Therefore, the proposed I 

requirsments for projects not Rom LB 
conforming plan and TIP are the same 
as those discussed for projects which 
are from a conforming plm and TIP. 

In any area, projects which are not 
from a conforming plan and TIP could 
not conform if they would interfere with 
the implementation of any TCM in the 
implementation plan. 
E. Discussionof Criteria and Procedures 
1.Latest Planning Assumptions 

Conformity determinations for all 
actions would need to be based UPOR 
the estimates of current and future 
population, employment, travel, and 
congestion which have been most 
rscently developed by the h4PQ or other 
agency authorized to make such 
estimates and approved by the MPO. LI 
addition, the most recent road and 
bridge tolls, transit routes, fares, and 
other transit system cpera?ionalpoliaies
would havs to be considered in 
confomity determinations. 
Authorization to make estimates may be 
a matter of State law, and the 
implementation plen revision 
establishing conformity procedures
shou!d documerit the agency authorized 
to make the estimetes. 

Although revisions to planning
assump?ionswould not trigger a 

conformity determination, the 
transportation and air uality modeling
required for future con9ormity
determinations would need to reflect 
the revised assumptions.

When a conformity determination is 
based on a previous analysis and no 
new transportation or air quality
modeling is otherwise required (as may 
occur for TIPSwhich are from a specific
plan), EPA would not require new 
modeling solely to incorporate revised 
assumptions. 
2. Latest Emissions Model 

EPA is proposing a grace period after 
the release of a new motor vehicle 
emissions model in order to allow 
planners time to install it and 
understand its changes. EPA and DOT 
would consult to determine the length
of tha grace period, which would be a 
minimum of three months and a 
maximum of two years. In this way,
EPA and DOT could allow a longer 
grace period within the two-year limit 
when it might be necessary for States to 
revise their implementation plans to 
establish new emissions budgets
consistent with the new models, or 
when transportation plans must be 
revised very substantially.

EPA believes that this grace period is 
consistent with the four-part test for 
grandfathering established in Sierra 
Club v. EPA, 719F.2d 436 (D.C.Cir. 
1983).These tests include whether the 
new rule represents an abrupt departure
from previously established practice,
the extent to which a party relied on tha 
previous rule, the degree of burden 
which appiication of the new rule 
wodd impose on the party, and the 
statutory interest in applying the new 
rule immediateiy. In this case, use of a 
new emissions model is clearly an 
abrupt departure fmm use of the prior
emissions model. Ongoing planning
using the prior model would clearly
have relied on the existence of and 
ability to use the old mcdel. 
Furthermore, it wollld impose a 
significant burden GXIplanners tu stop
in midstream and immediately redo 
ongoing planning using the new model. 
These factors taken together appear to 
outweigh any statutory intarost in 
requiring use of the new emissions 
model effective immediately tlpcn
release. 

WA believes that the appropriate 
amount of time for plannars to 
incorporate use of the new emissions 
model will vary according to the 
circumstances of the individual 
sitlllation, and is thus providing for E 
variable grace period keyed to the needs 
of the situation. For instance, if the new 
model produces emissions estimates 

which are significantly higher thanhad 
been expected using the previous
model, States may wish to revise their 
attainment demonstration to allow an 
increased motor vehicle emissions 
budget. EPA believes that while States 
are making this decision, consistency
with the implementation plan’s
emissions budget should be 
demonstrated using the revious model, 
which was also used to $evelop the 
implementation plan. Such a grace
period would last no more than two 
years and would allow States time to 
reconcile the emissions budget with the 
new model without disrupting ongoing
transportation activities. 

States may also wish to revise the 
implementation plan’s motor vehicle 
emissions budget if the new model 
produces emissions estimates which are 
significantly lower than had been 
expected. h this case, the State may
wish to allocate the budget windfaall to 
stationary sources. A grace period
would prevent new transportation
.activities from consuming the budget
windfall before the State had made its 
allocation decisions. 
3. Timely Implementation of TCMs 

In order for a TQVIto be considered 
to be implemented “consistent with 
schedules included in the applicable
implementation plan,” as required by
section a96(cl(2)(B)of the CAA,the 
TCM would have to be planned and 
programmed consistently with both the 
definition and schedule included in the 
implementation plan. That is, the TCM’s 
physical arrangement, legal provisions.
pricing policies, and other action items 
would have to be consistent with those 
described for the TCM in the 
implementation plan. However, the 
TCM would not be required to 
demonstrate that it has achieved the 
predicted effsct an emissions or 
personal behavior in order to be 
considered consistent with the 
implementation plan, unless the 
implementation plm explicitly
provided such a requirement.

EPA believes that the requirement for 
timely implementation in section 
176(c3(2)(5)epplies only to those TCMs 
which are eligible �or funding under 
title 23 U.S.C.or the Federal Transit 
Act. The plm and Tzp mlist avoid 
interfering with non-fedarally funded 
T m s ,  however, and in this sensa 
provide for their implementation to the 
exierit of the and TIP’Sauthority.

TCMs w h i g  are being implemented
consistent with the scheduies in the 
implementation plan could be provided
for in any manner, including funding
solely by State, local, or private sources. 
If the TIP does nat inslade projects 



Federal Register / Vol. 58, No. 6 / Monday, January 11, 1993 1 fioposed Rules 3779 

which are non-federally funded, the 
conformity determination can be made 
if there is material accompanying the 
TIP which provides documentation that 
those TCMs which are eligible but not 
proposed for Federal funding are being
implemented consistent with the 
schedules in the implementation plan.

EPA considered several mechanisms 
by which a plan and TLP could provide
for the expeditious. implementation of 

4 	 TCMswhich have been delayed and are 
therefore currently planned and 
programmed on a schedule which is not 
consistent with the schedule in the

’ implementation plan. The central issues 
involve how much effort should be 
required to close the schedule gap, and 
how to prevent further delays from 
occurring.

One means of providing for the 
expeditious implementation of TCMs 
involves the use of Federal funds. For 
example, EPA considered requiring
TCMs which are eligible for Federal 
funding and are behind the schedule in 
the implementation plan to receive 
maximum priority in Federal funding.
However, DOT reports that a 
requirement for Federal funds to be set 
aside for TCMs is not statutorily
permissible under title 23 U.S.C. and 
the Federal Transit Act. At the same 
time, EPA believes that simply requiring
Federally fundable.TCMs which are 
behind schedule to  be included in the 
next plan and TIP would not be 
sufficient, because this approach would 
not address the sources of the delays in 
implementation.

Therefore, EPA is proposing that if 
mr.. I

Iw s  which are in the impiemenraiion
plan and eligible for Federal funding are 
behind schedule, the TIP may be found 
to conform only if past obstacles to 
implementation have been identified 
and are being overcome, and if State and 
local agencies with influence over 
approvals or funding are giving TCMs 
maximum priority. This approach
accommodates unforeseen obstacles to 
implementation, but prevents a positive
conformity determination until all 
possible actions to overcome the 
obstacles are being ursued. 

In addition, if FeJeral funds have 
been programmed for a TCM but the 
funds have not been obligated and the 
TCM is behind schedule, this proposal
would not allow those funds to be 
reallocated to any TIP projects which 
are not TCMs. If there were no other 
TCMs in the TP ,  those funds could be 
reallocated to projects which are eligible
for Federal funding under ISTEA’s 
Congestion Mitigation and Air Quality
Improvement Program (CMAQ). Under 
ISTEA, no CMAQ funds may be 
provided for a project which will result 

in the construction of new capacity
available to single occupant vehicles, 
unless the project consists of a high 
occupancy vehicle facility available to 
single occupant vehicles only at other 
than ak travel times. 

EPrbelieves it is unreasonable to 
find a plan or TIP in nonconformity
(and therefore withhold Federal funds 
for all TIP projects) until TCM 
implementation is returned to its 
schedule. Such an approach does not 
allow for uncontrollable delays in TCM 
implementation. However, EPA requests 
comment on whether the rule should 
require that when a TCM falls behind 
the schedule in the implementation
plan, the State must submit an 
implementation plan revision with a 
new schedule for implementation of the 
TQvf and the required demonstration 
that adequate legal authority and 
resources exist to carry it out. 

Although today’s proposal would not 
prohihit a finding of conformit simply
because a TCM is behind scheche, the 
regional emissions analysis would not 
be permitted to assume emissions 
reduction credit from a n=Mwhich is 
behind schedule until its 
implementation is assured. This would 
prevent conformity findings from being
based on unrealistic assumptions, and it 
would provide an incentive to 
implement the TCM which is behind 
schedule or some other TCM with 
similar emissions reduction potential.

EPA’s proposal would not allow 
TCMsto be approved or funded in the 
absence of a conforming plan and TIP. 
The effects of TCMsmust be analyzed
in the coniexi of the entire 
transportation system, because the 
effects of TCMsmay depend on how 
they are incorporated in that overall 
scheme. 

Definition of a TCM.As defined in 
this proposal, “transportation control 
measures” would include those 
transportation measures specifically
identified and committed to in the 
applicable implementation plan. In 
order to ensure that all suchTCMs can 
be clearly identified by all affected units 
of government and other interested 
parties, States are encouraged to 
specifically designate such measures as 
TCMs in their im lementation plans.

In order to facittate early agreement 
on the responsibilities of the 
transportation community, EPA would 
require the interagency consultation 
process to develop a list of TCMs in the 
implementation plan. EPA believes that 
TCMsneed to be clearly and specifically
defined in order for the transportation
community to effectively provide for 
their t he ly  implementation. Therefore, 
EPA believes TCMs in the 

implementation plan must be specific in 
terms of scale, location, and the process
of implementation, enforcement, 
monitoring, and maintenance. The CAA 
requires States to hold public hearings
before they may adopt an 
implementation plan. Because of the 
conformity implications associated with 
including TCMsin the implementation
plan, EPA believes it is especially
important for the public to be made 
aware of the TCMs in the 
implementation plan. 
4. ProjectsFrom a Conforming Plan and 
Program 

Section 176(c)(2)(C)of the CAA 
allows projects which come from a 
conforming plan and TIP to be found to 
conform without further regional
analysis. Federal projects which are not 
demonstrated to come from a 
conforming plan and TIP would require
regional analysis consistent with the 
requirements of section 176[c)(Z)(D).
EPA believes that the proposed
interpretation of “froma conforming
pian and TIP” would ensure that those 
projects which have already been 
considered in the plan and TIP’S 
regional analysis would be exempted
from further regional analysis. 
5 .  Localized CO or PMlo Violations 

EPA is proposing to require
quantitative hot-spot analyses only
when qualitative demonstrations cannot 
clearly demonstrate that the project
would not cause or contribute to a new 
localized CO or PMlo violation or 
increase the frequency or severity of an 
existing vioiaiion, Not every projeci
needs quantitative modeling to 
determine its impacts on localized 
concentrations, and allowing qualitative
analyses in some circumstances would 
allow conservation of analysis 
resources. Because any possibility of a 
new or worsened violation would 
require a quantitative analysis, allowing
the option for qualitative analysis would 
not diminish air quality protection.

A seemingly new violation could be 
considered to be a relocation and 
reduction of an existing violation only
if it were in the area substantially
affected by the project and if the 
predicted design value for the site 
would be less than the design value 
without the project-that is, if there 
would be a net air quality benefit. (The 
design value is the standardized 
representation of the current ambient 
pollution level.)

EPA firmly believes that some 
reasonable allowance of this sort is 
necessary to accommodate projects
which may move a hot spot a short 
distance, but which improve air quality 
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overall.EPA is aware of concerns that 
this alIowance may be vague due to the 
lack of definition of “area substantially
affected by the project.” If that area is 
too large,it would not be appropriate to 
consider a violation a relocetion of an 
existing one. However, EPA believes 
that the size of the m a  cannot be 
established upfront for ai1 situations, as 
it will depend heavily upon local 
circumstance and meteorology.
Consequently, EPA believes that this 
must be determined on a case-by-case
basis in the context of the cooformity
determination. EPA requests comment 
on oiher approaches or definitions 
which also provide a reasonable 
interpretation of “new” violations. 

This criterion could be satisfied for a 
project from a conforming
transpartation plan or TIP regardless of 
any impact which the project may have 
on actual or potential regional-scale
emissions, provided all other applicable
criteria am satisfied. 

EPA and DOT plan to develop
guidance on methods for modeling PMlo 
hot spots.

Construciion-relatedactivities. EPA 
believes that conformity should address 
long-term emissions from the 
transportation system, and that 
conformity should not prevent project
implementation because of temporary
emissions increases. In addition, the 
NEPA process provides the most 
appropriate forum to analyze
construction-related emissions impacts
and to establish mitigation measures. 

Analyses and findings regarding
localized CO and PMlo concentration 
impacts would not have to include 
construction-related activities which 
cause temporary and self-correcting
increases in local concentrations. 
Temporary and self-correctingincreases 
are defined as those which occur only
during the construction phase and last 
five years or less at any individual site. 
Each site which is affected by
construction-relzted activities would be 
considered separately, using established 
“Guideline” methods. 
. Although construction-related fugitive
dust contributes to PMlu nonattainment 
in many areas, the extent of the problem
is not well known. Nonattainment areas 
differ greatly in their potentia1 for hot 
spots, and within an area there may be 
variations according to the season and 
the site. Areas with dust problems have 
been crafting strategies to demonstrate 
attainment utilizing available emissions 
estimation techniques and modeling,
but there are continuing eEo& to better 
quantify construction dust emissions 
and control measure effectiveness. EPA 
reqdests comment on what evidence 
r . :a t  be developed and considered 

when determining that no new 
violations will be caused or existing
violations worsened. The interagency
consultation process would have to 
address what procedures
appropriate.

PMIOhot spotsfmm bus terminals 
and transfer points. Although EPA 
expects that typicallysized diesel bus 
terminals and transfer points will not 
cause or contribute to new PMlo 
violations, EPA believes it is practical to 
require a determination to that effect. 
EPA requests comment on allowing
DOT to make a categorical
determination based on appropriate
modeling of various terminal sizes and 
configurations if it believes this would 
make the planning process more certain 
and efficient. The modeled scenarios 
used to make the categorical . 
determinations would need to be 
derived in consultation with EPA, and 
more refined analysis would be 
necessary for projects which do not 
meet the parameters of the modeled 
scenario. 

Other PMjo hot spots. Generally, P A  
believes that direct vehicle PMlo 
emissions are capable of causing
violstions only in situations of 
unusually heavy diesel truckmus traffic 
and limited dispersion, such as street 
canyons. FHWA tmd FTA projects may
affect the density of diesel vehicle traffic 
on such streets. EPA requests comment 
on requiring quantitative analyses in 
order to satisfy this hot-spot criterion 
only for sites at which violations have 
been verified by monitoring and others 
which have esseiiiially iberiiicaa! 
dispersion conditions and diesel vehicle 
traffic (including sites near one at which 
a violation has been monitored).

Increased diesel transit bus service at 
sites with known violations may be a 
conceni. However, the only relevant 
Federally-supported activity which is 
subject to conformity is the purchase of 
new buses for a major expansion of the 
fleet. WA believes that new bus 
purchases are not causally related to the 
worsaning of PMlo hot spots. EPA 
therefore proposes that conformity
determinations for new bus purchases
would not be required to address 
localized PMlo violations. In addition, 
because of the more stringent PMro 
standard now in effect for urban buses, 
which is being phased in from 1991to 
1994, all current and future bus 
purchases will put significantly cleaner 
vehicles on city streets. 
6. Consistency With Emissions Budgets 

Emissions budgets. The 
implementation plan’s demonstration of 
reasonable further progress and 
attainment will be based on certain 

projected motor vehicle emission levels 
for future years. These motor vehicle 
emissions wiil be the emissions budget
for later conformity determinations. 
Thus, the budget will be defined for a 
number of future dates, depending on 
the reasonable further p-s and 
attainment showings required f a  the 
aree. 

States will need to make sure that the 
motor vehicle emissions budget is stated 
clearly and unambiguously in the > 

implementation plan to facilitate future 
conformity determinations. EPA would 
allow en arm to have a-single areawide 
budget for each criteria pcsltmnt or 
precursor for which it is in 
nonattainment. However, because 
photochemical grid models estimate 
vehicle emissions for many smaH grid 
squares, States would also have the 
option to specify subregional emissions 
budgets. Thus, the implementation plan
could either establish a budget using the 
sum of vehicle emissions from aH grids
in the area, or it could divide the area 
into major subareas and establish a 
budget for each. Subregionalbudgets
would provide additional assurance that 
through future CQnfOrmity
determinations transportation plans and 
programs will produce emission 
patterns that will achieve attainment. 

In some nonattainrnent areas the 
impternentation plan’s attainment 
demonstration may show that motor 
vehicle dmissions are not an important 
part of the nonattainment problem. This 
is most likely with P M I ~violations near 
industrial sources. In such a situation, 
the implementation plan may establish 
no budget for motor vehicles and 
explicitly provide that no regional
emissions tests are needed for 
conformity determinations. P A  will 
closely scrutinize such claims before 
ap roving the implementation plan.

Eeed for analysis of long-term
regional emissions. Because emissions 
budgets will address a timeframe which 
is longer than any single TIP, 
demonstration of the TIP’Sconsistency
with the implementation plan’s budget
should be done in the context of the 
long-term transportation system.
Therefore, EPA’sproposal would 
require regional analyses of TIPSto 
include all expected regionally
significant projects in the timeframe of 
the plan, regardless of their funding 
source. 

In some areas, plans will describe 
future actions specifically enough to 
allow comprehensive regional anslysis
with network models. In these m a s ,  as 
described below, EFA would require the 
TIP’Sconformity determination to use 
the plan’s regional analysis. In areas 
without specific plans, the plan’s 
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regional analysis will most likely rely 
on demographically-based projections
and adjustments to current VMT and 
emissions (based on planned TCMs and 
any regionally significantprojects that 
are identified). ‘These regional analyses
would not define projects and estimate 
emissions with sufficient detail to 
ensum that any TIP derived from the 

lan is consistent with the emissionstudget. In addition, there would be 
much flexibility to place newly
conceived projects in the TIP which 
were not identified in the plan.
Therefore, EPA would also require a 
regional analysis of the TIP in areas 
without specific plans.
TIPSfromspecific pIans. Under this 

proposal, a TIP which is from a specific
plan could demonstrate consistency
with the emissions budget without 
additional regional analysis. EPA 
believes that if the TIP is financially
feasible and consistent with the plan, it 
is a propriate to re1 on the regional 
anaPysis which has leen performed for 
the plan.

For the TIP to be considered 
financially feasible, the TIP would have 
to be consistent with the Federal 
funding which may be reasonably
expected for the tim86rame of the TIP. 
Necessary Statellocal matching funds 
would also have to be consistent with 
the revenue sources exlJixted over the 
same period.

For the TIP to be considered 
consistent with the plan, the following
conditions would have to be satisfied: 
(1)The TIP would have to contain all 
regionally significant projects which 
iiiXSt be StEiikd iri tki8 W ’ S  ~ i i l S f r 6 E e  
in order to achieve the highway and 
transit system envisioned by the plan in 
its horizon years; (2) all TIP projects
which add or modify regionally
significant highway or transit facilities 
would have to be part of the specific 
highway or transit system envisioned in 
the plan’s horizon years; and (3) there 
could be no regionally significant TIP 
projects which have a design concept or 
sco e different from those in the plan.

b e  tests for financial feasibility and 
consistency witlh the plan would help 
ensure that the projects assumed in the 
plan will be built, and that the TIP 
includes no projects different from those 
assumed in the plan’s anal sis. 

If the TIP is not financia8y feasible, 
EPA would require the TIP to be 
amended until feasibility can be 
demonstrated. 

If the TIP’Sconsistency with the plan 
cannot be demonstrated, EPA is 
proposing that either the TIP or the plan 
must be amended. Thus, if the TIP 
includes projects which arenot from the 
plan or if the TIIP does not incIude 

projects necessary for the plan’s . 
envisioned network, either the plan
would need to be amended and 
reanalyzed for conformity, or the TIP 
would need to be amended to be 
consistent with the current plan. If the 
plan is amended to be consistent with 
the proposed TIP, and the plan is found 
to conform after a new regional analysis, 
no further analysis of the TIPwould be 
re uired.
&A would require the plan andlor 

TIP to be amended to be consistent 
before a conformity determination can 
be made for the TIP so that the plan’s
regional analysis can be the basis for TIP 
and project conformity determinations 
in the future. Because the conformity of 
each future TIP will depend on its 
relationship to the plan, additions or 
deletions to the envisioned 
transportation network must be 
reflected in the plan.

EPA requests comment on whether 
there should be a distinction in the 
regional emissions analysis
requirements between specific plans
and non-specific plans, because 
metropolitan planning under Ism 
will require future transportation plans 
to define project design concept and 
scope sufficient to determine 
conformity.

Projects not froma eonfomiing plan 
Sand conforming TZP.In ~ R without 

specific plans, EPA would requireall 
projects not from a conforming plan and 
TIP to be regionally analyzed, The 
regional analysis would have to estimate 
the emissions expected from the 
transportation network if the proposed
pmjec?,&e cwrent!y confm~ir?S r--

and TIP, and all other regionally
significant projects expected in the 
nonattainment or maintenance area are 
implemented. The analysis would also 
have to account for the emissions of 
previously approved projects which 
were not from a plan and TIP. This 
approach is consistent with section 
176(c)(Z)(D)of the CAA. 

In amas with specific plans, EPA is 
proposing that projects could be found 
to conform without additional regional
analysis if they areconsistent with the 
plan, even if they are not specifically
included in the latest conforming TIP. A 
demonstration of consistency would 
require that regionally significant
projects are part of the specific system
envisioned in the plan’s horizon years
which has been analyzed for emissions, 
even though the projects are not 
formally included in both the plan and 
TIP. A demonstration of consistency
with the plan would also have to show 
that allocating funds to the project
would not delay the implementation of 
those projects in the transportation plan 

or TIP which are necessary to achieve 
the highway and transit system
envisioned by the plan. 

If a project is not consistent with a 
specific plan, EPA would require
additional regional analysis as described 
for projects which are not from a 
conforming plan and TIP in areas 
without specificplans. 

EPA anticipates that projects not from 
a conforming plan and TIP will be either 
newly conceived projects not expected
when the TIP was prepared, or projects
which are in the nonattainment or 
maintenance area but outside the 
metropolitan planning area. When the 
projects which are not from a plan and 
TIP are known at the time ofthe plan
and TIP conformity determination, as in 
the latter case, only one regional
analysis may he necessary. In that case, 
the plan or TIP’Sregional analysis
would include those projects which are 
not from a TIP,and the analysis would 
have to demonstrate that the plan or T6p 
together with the extra projects is 
consistent with the emissions budget. 

Special provisions for m a s  not 
required to demonstrate reasonable 
further progress and attainment. 
Nonattainment areas which are not 
required to demonstrate reasonah 
further progress and attainment may not 
have an emissions budget. Therefore, 
EPA is proposing special provisions for 
rural ozone nonattainment areas, 
marginal ozone areas, submarginal 
ozone areas, transitional ozone areas, 
incomplete data ozone areas, moderate
cc! nrpps with a_ design value of 12.7 
ppm or less, and not classified CO areas. 
In addition, maintenance areas may not 
have a motor vehicle emissions budget
in the applicable maintenance plan if 
that plan was approved under the 
provisions of the 1977 CAA, rather than 
the new provisions of the 2990 CAA. 

During the control strategy and 
maintenance periods, these areas would 
continue under the interim requirement 
to contribute to emissions Feductions, 
unless they choose to submit an 
implementation plan revision with an 
attainment demonstration and 
emissions budget. If an area establishes 
an emissions budget, it would have to 
demonstrate that plans, TIPS,and 
projects not from a plan and TIP are 
consistent with the emissions budget. 

The interim requirement to contribute 
to emissions reductions may be stricter 
than an emissions budget test. For 
example, an attainment demonstration 
may show that an area could have some 
emissions increases and still meet its 
attainment deadline. 
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7. Eliminate or Reduce the Severity and 
Number of Localized CO Violations 

During the intnrim period, all projects
in CO nonattainrnent areas would have 
to demonstrate that they would 
eliminate or reduce the severity and 
number of localized CO violations in the 
area substantially affected by the 
project. The number of violations 
resulting from the project’s
implementation would have to be less 
than the number of violations predicted
without the praject. The predicted
design value far the site after the 
project’simplementation would have to 
be less than the &sign value without 
the project.

As described above, EPA is proposing 
to require quantitative hot-spot analyses
only when qualitative demonstrations 
carnot clearly indicate that the project
would eliminate or reduce the severity
and number of localized CO violations. 

This interim requirement for CO 
nonattainment ar9w is established in 
section 176ic)(3)jB)(ii) of the CAA. EPA 
is proposing thisrequirement on!y in 
the context of localized CQ violations, 
because regional violations are 
addressed by the requirement to 
contribute to reductions in CO 
emissions, as discussed below. ahis 
criterion could be satisfied for a project
from a mnfwming transportation pfaQ 
or T P  regardless of any impact which 
the project may have on actual or 
potential regional-scale emissions, 
provided ail other applicable criteria 
were satisfied. 
8. Contributeto Emission Reductions in 
Ozone and c14 Areas 

Gvewiew. EPA is proposing that 
during the interim period, plans, TIPS, 
and projects not 1bm a conforming plan
and TIPwould have to contribute to 
reductions in ozone precursor emissions 
(VOC) in ozone nonattainment areas and 
in CO emissions in CO nonattainment 
areas. A mgicnal analysis would Rave to 
demonstBta that emissions from the 
transportation system if the proposed
actionfs] were implemented would be 
less than the emissions from the 
transportation system without the 
pro osed actfon(8).

T ie  regional analysis would establish 
3 “Baseline” and “Actian” scenario and 
analyze emissions fromeach scenario 
for C Q & ~future years. The analysis 
ye= would depend on the action being
p ~ ~ p o s e d ,but would always include the 
attainment year. For each analysis year, 
the emissions predicted from the 
“Action” scenario would have to be less 
than h s e  predicted from the 
“ 2 7  nij;seI:ne” sc0nmrio. 

-41thocgh EPA is not proposing to 
re KOhredrrcticrrtsin ozone &reas 

during the interim period, States may
require such reductions in their 
implementation plan revisions which 
establhh the criteria and procedures for 
determining conformity.

Rationale. Section 176(c) (3) (AHiii) of 
the G4.A establishes the interim 
requirement for regional analysis in 
ozone and CO areas, which will 
eventudy be replaced by a requirarndht
for emissions budget tests during the 
control strategy and maintenance 
periods. TheCAA requires plans and 
TIPSto “contribute to annual emissions 
duc t ions  consistent with sections 
182lb)fl)and 187 (a)(7).” which require
reasonable further progress and 
attainment demonstrations. 

However, the implementation plan
revisions including these 
demonstrations will not exist during the 
interim period. Thus, the exact 
percentage reduction required from 
mobile sources will not be known. 
Therefore, reductians consistent with 
the reasonable further progress and 
attainment demonstrations could mean 
either the entire fiheen percent
reduction by 1996 required for moderate 
and above ozone nonattainment areas 
for reasonable further progress, and 
arbitrary annual percentage reduction, 

*orany nonzero reduction. 
P A  does not believe that Congress

intended th9 entire fifteen percent
emission d u c t i o n  to be achieved in 
motor vehicle emissions. Such an 
extreme measure would have been 
clearly stated. Sections 1 8 2 ( b ) ( l )and 
187(a)(7)refer only to reasonable further 
progress, not the fifteen percent
requirement; there is not a fixed 
percentage required for CQ areas to 
demonstrate reasonable further progress.

In addition, EPA does not believe it is 
appropriate to require specific annual 
emissions reductions before they have 
been established in the reasonable 
further progress and attainment 
demonstrations. EPA believes the States 
should be allowed to decide how much 
reduction to require from motor vehicles 
aqd how much to require from 
stationary sourc~s.F h e r m o r e ,  until 
the implementation plm’s emissions 
inventories am submitted, it will not be 
possible to determine the baseline &om 
which emissions must be reduced. 
Therefore, P A  is interpreting the 
C44A’simterim requirement to inean that 
plms, and projects not from a 
conforming plan and TIP must 
contribute to emission reductions by 
any armunt. 

EPA 3dieves thzt this interpretation
is consistent with th statutory
requirsmen‘t. S3c:ion 145IC)( 3)(A)(iii)
mquirss contrlbuticns to mnual 
ernissions reductions consistent with 

sections l82(b)(l) and 187ta)(7). Section 
187(aH7)does not require any specific
numerical amount of emission 
reduction, merely requiring such annual 
emission reduction as is necessary t o  
demonstrate attainment. Section 
182@)(1) actually imposes two separate
requirements. It first requires VOC 
reductions of 15% over six years, and 
then in a SB arate sentence requires
such annuagreductions as necessary to 
provide for attainment. EPA believes 8 

that the proper interpretation of 
176(c)(3)(A)(iii)is that by its own 

terms it refers only to the annual 
emission reductions in the second 
sentence of 0 182(b)(l). Thus,areas are 
not constrained by any predefined 
percentage reduction for purposesof 
demonstrating conformity. Areas must 
simply demonstrate that activities 
contribute to annual emission 
reductions. which they may do by
simply producing some positive
emission reductions. 

There is some reference in the 
legislative history that appears to 
indicate that Congress intended to 
impose a 15% reduction requirement on 
conformity demonstrations (136
Congressional Record, S1S972, October 
27.1990.However, this legislative
lmguege sim ly misinte rets the c l a  
reference in tke statutory’panguage to 
the annual emission reduction 
requiremenis in sections I82(b)(1] and 
187(a)(7),rather than the 15% over six 
years requirement in section 182&)(1).
EPA agrees with the legislators that 
mobile source emissions should not be 
allowed to increase during the 
development of implementation plan
emission budgets, but EPA believes that 
this requirement is met by showing 
some positive emission reduction. 

A concern has been expressed that 
there may be long delays in establishing
emission reduction t q & s  for 
conformity purposes. These delays
could occur because of delays in 
submitting emission budgets, bmausa of 
the time which can elapse between 
adoption of budgets and formal revision 
of the implementation plan by =A, or 
for other reasons. Because emission 
reduction targets are a key aspect of the 
conformityrequirements, EPA is 
requesting comment on ways to 
alleviate the potential problems
associated with delays. One speciffc
suggestion which has been offered 
would place a cap on CO and ozone 
precursors during the interim period
which is equal to tlie 1990base year
inventory of these pollutants, and IKI 
credit would be given far reductions in 
emissions from tailpipe standards. EPA 
notes that in the Preamble for 
the Implementation of title 1 of the 
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Clean Air Act Amendments of 1990 (57
FR 13498,April 16.1992), EPA rejected
such an approach in the context of CAA 
section 182(d)(l)(A),which requires
TCMs to offset growth in emissions from 
growth in VMT in severe and extreme 
ozone nonattainment areas and serious 
CO nonattainment areas. EPA believes 
this approach would have drastic 
implications. Since VMT is growing at 
rates as high as four percent per year in 
some cities. draconian measures such as 
mandatory nat-drive restrictions would 
be necessary to achieve reductions from 
1990 emission levels without credit for 
tailpipe standards. However, EPA is 
interested in other more workable 
approaches to handle the potential
pxoblems with delayed emissions 
budgets.

“Baseline” and “Action” scenarios.. 
The regional emissions analysis would 
have to demonstrate that the emissions 
from the transportation system in the 
milestone and attainment years, if it 
included the proposed action and all 
other expected regionally significant
projects (the “Action” scenario), would 
be less than the emissions from the 
current transportation system in the 
milestone and attainment years (the
“Baseline” scenario). This “Baseline”/
”Action” comparisoy!would be required
only during the interim period, except
in areas which are not required to 
demonstrate reasonable further proggss
and attainment, as describedabove. 

The “Baseline” scenario would 
include all in-place regionally
significant highway and transit 
facilities, services, and activities; all 
ongoing travel demand management or 
transportation system management
activities; and completion of all 
regionally significant projects in the 
nonattainrnent area that are currently
under construction, undergoing right-of-
way acquisition, come from the first 
three years off a previously conforming
plan and/or TIP, or have completed the 
NEPA process (regardless of funding
source). 

V If no major steps to advance a project
have occurred within three years after 
completion of the NEPA process, 23 
CFR 771.129 requires a written re

1 	 evaluation of the final NEPA document. 
If the written reevaluation requires a 
new NEPA document for design concept
and scope or air quality reasons, a new 
conformity determination would be 
required for lhe project. This would 
deter an area from artificially inflating
the “Baseline” scenario by including
projects which are not actually being
built. 

The “Action” scenario is the future 
transportation situation that will result 
from the impdementation of the action 

(i.e., plan, TIP, or project not from a 
lan and TIP) and other planned

Eighway and transit projects, regardless
of funding source. This would include 
all facilities, services, and activities in 
the “Baseline” scenario (unless the 
“Action” scenario specifies the deletion 
of some “Baseline” facilities, services, 
or activities); the completion of all 
TCMs and regionally significant
facilities. services, and activities 
associated with the proposed action 
whirh will be operational by the 
analysis year; and the completion of 
expected regionally significant non-
FHWA/mA highway and transit 
projects that have clear funding sources 
and commitments leading to their 
implementation and completion by the 
analysis year. Although these non-
FHWA/FTA projects may not be 
included in the plan or TIP, the 
“Action” scenario must account for all 
regionally significant projects in the 
aggregatein order to give a realistic 
approximation of the regional emissions 
burden. 

Bwause the “Action” scenario would 
include non-FHWA/FTA projects, EPA 
would also allow the “Action” scenario 
to include non-FHWNFTA TCPvls 
which have been fully adopted andlor 
funded since the last conformity
determination on the action. The 
“Action” scenario could also include 
the incremental effects of any non-
FHWA/FTA TCMs which have been 
modified since the last conformity
determination on the action to be more 
stringent or effective. These TCMs 
would not have to be identified in the 
implementation plan, but they would 
have to be fully adopted and/or funded 
in order to receive emissions reduction 
credit. 
9. No Increase in Emission in PMlo and 
NO2 Areas 

EBA is proposing that emissions in 
PMloand NO2 nonattainment areas 
could not increase above 1990 levels 
during the interim period. EPA is 
proposing this requirement, rather than 
the “Base1ine”I“Action”comparison
proposed for ozone and CO areas, 
because the CAA does not include 
specific interim requirements for 
contributions to regional emission 
reductions in PMlo and NO2 
nonattainment areas. Furthermore, EPA 
believes that requiring a buildho-build 
comparison in PMIo and NO, areas 
could have undesirable consequences
which were unanticipated by Congress.
A ceiling on NO, and PMlo emissions at 
their 1990 level is proposed because the 
definition of conformity prohibits any
increase in the frequency or severity of 
existing violations. 

EPA believes it is reasonable to 
assume that when Congress was 
addressing ozone and CO,it established 
a buildho-build test under the then-
accepted belief that a well-designed
“build” scenariocould reduce 
emissions without reducing VMT itself. 
In fact, the available emissions models 
of that time indicated that congestion
relief measures can reduce ozone and 
CO emissions in any area by improving
speeds. EPA notes that Congress
reserved its W-or i en ted  TCM 
requirements for only the areas with the 
very worst air quality. (See,for example,
sections 182(d)(l)(A]and 187@)(2).)
This indicates that Congress expected 
most areas affected by c o n f o a t y  to 
have some tolerance for VMT 

There is no indication that F O d *o n p s s  
was aware that in many cases, NOx 
emissions and PMlo emissions 
(depending on roadway type and 
classification and surface particulate
loadings) increase with improved traffic 
flow and increased speeds. Also, there 
is no indication that Congress
considered the potential for increased 
PMIOemissions from increased use of 
diesel transit buses. Both of these effects 
may make it difficult for a “build” 
scenario to demonstrate emissions 
reductions, other than by reducing VMT 
itselfbelow what would otherwise 
man.EPA does not believe Congress
intended difficult VMT reductions in 
the interim period. Because EPA is not 
certain what degree of VMT reduction 
might be needed to pass a buildho
build comparison, and because the CAA 
Amendments do not appear to require
it, EPA is not proposing a buiidino
build comparison during the interim 
period in PMlo and NO, nonattainment 
areas. 

Instead, EPA believes that preventing
emissions from increasing above 1990 
levels wodd be sufficient to prevent the 
exacerbation of existing violations 
during the interim period. This will 
allow speed increases and associated 
increases in emissions, i f  these are offset 
by fleet turnover and other elements of 
the plan or program, such as paving or 
cleaning roads. Because PMlo and NO, 
modeling for plans and TIPSis less 
common than VOC and CO modeling,
EPA is not certain of the emissions 
impact and compliance difficulty of this 
approach as compared to a build/no
build approach. EPA therefore invites 
comment on whether the proposed 
ap roach is appropriate and feasible. 

&A believes 1990 is the most 
reasonable year to use as a baseline 
because it is the year tha CAA 
amendments were enacted. Although
there has been some decrease in NO, 
emissions due to fleet turnwer since 
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1990,this decrease is less than that in 
CO and VOC emissions. Therefore. there 
is a more limited opportunity for 
transportation actions to claim NO, 
reductions from fleet turnover since 
1990 in order to allow increased NO, 
emissions from future development
activities. 

However, EPA notes that there is no 
requirement for a 1990inventory in 
PMloand NO2 nonattainment areas. 
EPA invites comment on allowing other 
years to be used as the baseline, such as 
the year(s) of the ambient data upon
which the designation was based (or, for 
PMlo nonattainment areas, upon which 
the moderate or serious classification 
was based). 
F. Proceduresfor Estimating Emissions 
and Ambient Concentrations 
1. Regional Emissions Analysis 

Serious CO and serious, severe, and 
extreme ozone areas. After January 1, 
1995, this proposal would require these 
areas to use netvvork-based 
transportation demand models or 
models relating travel demand and 
transportation‘system performance to 
land-use patterns, population
demographics, employment,
transportation infrastructure, and 
transportation policies. The proposal
includes detailed procedural
requirements, and additional useful 
guidance on modeling practices may be 
found in EPA’s section 187VMT 
Forecasting and Tracking Guidance 
(March 1992)and the forthcoming
National Association of Regional 
COt?T?Ci!S’ ‘‘MrnL!tI! ctf .wo Mde!ir?g
Practice.” 

Areas which are not serious CO or 
serious, severe, or extreme ozone. 
Unless these areas have been using
network models, these areas could 
estimate regional emissions using
methods which do not explicitly or 
comprehensively account for the 
influence of land,use and transportation
infrastructure on vehicle miles traveled 
(VMT)and traffic speeds and 
congestion. Such methods could 
extrapolate historical VMT or project
future VMT by considering growth in 
population and historical growth trends 
for VMT per person. These methods 
would also adjust this extrapolated
VMT in consideration of future 
economic activity, transit alternatives 
and other T W s ,  specific major highway
changes, and transportation system
policies which make the 
demegraphically-based extrapolation
alone inappropriate. Population growth
has the largest influence on rttgional 
motor vehicle emissions and should be 
a sufficient predictor. 

Rationale. EPA believes the proposed
network modeling procedures reflect the 
current consensus in the transportation
and air quality planning professions on 
minimum acceptable modeling
practices. EPA welcomes comments on 
the proposed procedures and is 
monitoring developments from the 
National Association of Regional
Councils’ MPO Modeling Practices 
project.

EPA is reserving the most rigorous
requirements for those areas which have 
the most extensive air quality planning
needs end which are already
encouraged to develop network models 
by other sections of the CAA. EPA is not 
proposing to require network models in 
all areas because it would be impractical
for these areas to obtain the necessary
financial and technical resources before 
their attainment date, which is 1996 at 
the latest. Areas which are currently
using network models would be 
required to continue usin them for 
conformity analyses. In addition, the 
new planning requirements associated 
with ESTEA am expacted to encourage 
more areas to develop network models. 

EPA requests comment on whether 
serious PMlu nonattainment areas 
should be required to use network 
models and develop specific
transportation plans. Specifically, EPA 
requests comment on whether the air 
quality benefits from using network 
models to perform conformity analyses
justify the financial investment which 
would be required.

Transportation control measures. 
Areas will need to project the effect of 
TO& as phi  of parforming iegioid
emissions analysis. The changes in 
travel time of day, mode choice, trip
length, G p  frequency, end travel speed
will result in creditable emissions 
reductions. For the P U ~ ~ O S S Sof plan and 
TIP conformity, areas must assume a 
prospective level of TCM effectiveness 
which is consistent with the 
implementation plan. Those TCMs 
which 5re in place must be modeled 
consistent with the available 
information on the degree of compliance
with the measures. 

Construction-relatedactivities.EPA 
believes that temporary emissions 
increases of VOC and CO due to 
construction-related traffic congestion
will not cause violations at the regional
level. These emissions changes are 
small increases due to traffic speed
changes and are not associated with 
VMT growth, which is the primary 
concern with regional violations. Also, 
the NFPA process considers the 
construction-related impacts of projects
and is intended to ensure that 
appropriate mitigation measures are 

considered. Therefore, EPA believes that 
emissions increases from construction-
related congestion are not significant at 
the regional level, and such increases 
will not cause any new regional-scale
violations or exacerbate existing ones. 

However, construction activity CRU be 
a significant direct source of fugitive
PMIUdue to the disturbance of ground 
cover and the movement of construction 
vehicles on unpaved areas. In addition, 
construction vehicles can carry soil onto 
paved roads, where it can be re-
entrained into ambient air by other 
passing vehicles. 

EPA is proposing to require regional
PMlo emissions analyses to consider 
construction-related fugitive PMlo in 
those areas with implementation plans
which identify it as a contributor to the 
nonattainment roblem. The regional
analysis would 7lave to account for the 
level of construction activity, the 
fugitive PMlo control measures in the 
implementation plan, and the dust-
producing capacity of the proposed
activities. Those areas with 
implementation plans which do not 
identify construction-related fugitive
PMIO as a contributor to the 
nonattainment problem do not have to 
consider it in their regional emissions 
analysis. 
2.Hot-spot Analysis 

If consideration of local factors clearly

demonstrates that the hot-spot criteria 

are satisfied, EPA would not require

quantitative modeling. EPA believes 

that quantitative modeling is not 

necessary to demonstrate satisfaction of 

?heh~t-spotcriterie in every case, sicce 

the range of FHWA and FTA projects

includes many which could not 

reasonably be argued to have any

significant CO emissions effect. 

However, at this time EPA cannot 

propose cutoffs on project size, 

geography, or other characteristics 

above which modeling is always

required. Therefore, EPA q u e s t s  

comment on whether and how to more 

clearly define when quantitative

modeling is and is not required. EPA , 

also invites comment on specific

procedures or evidence which should be 

considered for qualitative hot-spot

analysis. I 


CO hot-spot modeling. EPA is 

proposing ihat when quantitative

modeling is required, the choice of a 

hot-spot model and associated methods 

and assumptions must be the subject af 

interagency consultation. However, EPA 

would require quantitative CO hot-s ot 

analyses to be based on the applicabPe 

air quality models, data bases, and other 

requirements specified in the most 

recent version of the “Guideline on Air 
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Quality Models (Revised)”(EPA
publication no. 450/2-7&027R),
including all Supplements finally
published in the Federal Registerby the 
date of this final rule, in those locations, 
areas, or categories of sites which the 
implementation plan identifies as sites 
of current violation or possible current 
violation, and at other sites if the use of 
the “Guideline” models is practicable 

- and reasonable given ‘&e potential for 
3 violations. Tho “GuYdeline on Air 

Quality Models” is used in the 
implementation plan’s attainment 
demonstration, and EPA believes it is 
advisable to use consistent modeling
techniques at sites which are the same 
as or similar to those sites addressed in 
the attainment demonstration. Other 
quantitative models could be used at 
such sites only if after the interagency
consultation process and with the 
approval of the EPA Regional
Administrator, it is determined that 
“Guideline” models are not practicable 
or not reasonable. 

At sites which are not identified ES 
violations and at which the use of 
“Guideline” models is not practicable or 
reasonable, EPA would allow other 
quantitative methods to be used if th6y 
represent reasonable and common 
professional practice. Where 
“Guideline” and non-“Guideline” 
models are both available. “Guideline” 
models would have to be given the 
greatest consideration. EPA is proposing
this flexibility because it is not clear 
that sites which are not identified as 
current violations or possible current 
violations need the same modeling
techniques as those used in the 
implementation plan. 
G.Exempt Projects 

EPA is proposing that certain highway
and transit projects would not require a 
conformity determination and could 
proceed toward implementation even 
without a conforming transportation
plan and TIP because of the nature of 
such projects and their inherent lack of 
impact on air emissions. Alabama 
Power v. P A ,  636 F.2d 323, 360, D.C. 
Cir. 1979, gives EPA the authority to 
create such de minimis exemptions.
Examples of such projects include 
various safety projects; certain mass 
transit projects, such as rehabiiitation of 
transit vehicles and construction of 
small passenger shelters; continuation 
of ride-sharing and vanpooling
promotional activities; bicycle and 
pedestrian facilities; landscaping: and 
sign removal. Any specific project in 
these categories may be made non
exempt if the MPO and other agencies
in the interagency consultation process 

concur that it hes potentialty adverse 
emissions impacts.

By exemptmg these projects with 
neutral air quality impacts, EPA would 
minimize the resource use and project
delays which could be associated with 
the conformity process. EPA also 
believes that areas without a currently
conforming plan and TIP should be 
permitted to implement projects with 
neutral air quality impact. Although no 
conformity determination would be 
required of exempt projects, States and 
MI’& should ensure that exempt
projects would not interfere with TCM 
implementation. If TCM 
implementation is delayed because of 
exempt pmjects. future TIPSand plans 
may not be able to receive a conformity
finding.

EPA also proposes that certain 
projects be exempt from regional
emissions analyses. These projects,
which EPA believes have no regionaI
emissions impacts, would include 
intersection channelization and 
signalizationprojects; interchange ~ 

recorifiguration projects; changes in 
vertical md horizontal alignment; truck 
size and weight inspection stations; and 
bus transfer terminals. 

These projects would require analysis
of local impacts for project-level
conformity determinations, but could be 
excluded from regional analyses of 
plans, TIPS,and projects which are not 
from a conforming plan and TIP. EPA 
believes that exempting these projects
from regional analyses would simplify
regional analysis and minimize the 
burden of conformity. Because these 
projects have no impact on regional
emissions. they cannot cause an 
emissions budget to be exceeded, and 
they therefore satisfy the requirements
of CAA section 176(c)(2)(D).Therefore, 
these projects could proceed even in the 
absence of a conforming plan and TIP. 

However, this provision would not 
waive any planning requirements 
established by ISTEA. 
WII. Environmental and Health 
Benefits 

This rule will help ensure that the 
implementation plan achieves its goal of 
attaining air quality standards. The 
environmental and health benefits of 
attaining the national ambient air 
quality standards are attributable to the 
strategies contained in the 
implementation plan rather than to this 
rule directly. 
Ix.Economic Impact 

The primary impact of this rule 
involves the increased requirements for 
MpOs to perform regional transportation
and emissions modeling and document 

the regional airquality impah of 
transportation plans and programs.
Because conformity requirements have 
existed in some form since 1077,the 
framework for consultation and TCM 
tracking has alread been established. 

The impact of toJay’s proposed
conformity requirements on MPOs may 
vary widely depending on the pollutant
for which an area is in nonattainment, 
the classification of the nonattainment 
area; the population of the m a ,  and the 
technical capabilities already developed
in the area. 

The approximately 25 MPOs which 
will be subject to the most stringent
modeling requirements-which are a h  
among the largest MPOs-have been 
spending during Phase I of the interim 
period approximately $150,000 for a 
conformity determination on the 
transportation plan and TIP. Costs for 
smaller MPOs in nonattainment areas 
which are not classified as serious or 
above have ranged from $10,000 to  
$60,000.

These estimates do not necessarily
reflect the costs which will result hn 
today’s proposed rule.On one hand, 
these may be overestimates of the costs, 
because determinations will probably
become less expensive as the MPOs gain
experience. For example, for future 
determinations it may be possible to 
,perform the modeling with fewer runs. 
On the other hand, these estimates do 
not reflect the more specific
requirements of today’s rule and may
tberefore underestimate the cost of 
determinations in the control strategy
period. EPA is continuing to research 
rhe costs of conformity to Evlpos.

Estimates of conformity costs among
the larger MpOs vary from as low as . 
$50,000 to as high as $725,000 (for a 
TIP, a plan, and TIP amendments 
associated with the plan), which 
illustrates the difficulty of estimating
the costs specifically associated with 
conformity’s increased requirements.
Because ISTEA and other CAA 
provisions also indirectly require
increased modeling, it is difficult to 
separate the costs attributable to the 
conformity requirements. For example,
ISTEA assigns more responsibility to the 
MPOs and shifts the planning focus to 
intermodalism and congestion 
management, This will require more 
sophisticated transportation modeling.
The VMT tracking and forecasting
requirements in sections 182 and 187 of 
the CAA will also promote the use of 
transportation demand network models 
in s o ~ enonattainment areas. 

In addition, although the conformity
requirements may prompt additional 
data collsction and model development,
these costs cannot be solely attributed to 
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conformity. It is an ongoing 
responsibility of Mws to review and 
upgrade their analysis capabilities to 
reflect the most recent understanding of 
travel demand and transpofiation
forecasting. Resolme constraints during
the 1980’sprevented many MPOs from 
updating their analysis procedures, so 
conformity is in many cases simply
raising the priority of modeling
improvements.

Metropolitan planning is eligible for 
funds under ISTEA. In addition, EPA 
has attempted to minimize the costs of 
conformity in several ways. First, EPA 
is proposing flexible methodological
requirements for regional analyses in 
areas which don’t use network models, 
in order to accommodate the varying
technical capabilities of MPOs. In 
addition, by designating projects which 
are exempt from conformity
determinations or regional analyses, 
EPA is allowing project sponsors to 
conserve their analysis resources. 
Finally, EPA has attempted to minimize 
the frequency of conformity
redeterminations by limiting the 
number of triggers and by allowing 
grace periods before the use of new 
emissions models and following an 
area’s reclassification. 
X.Public Participation 
A. Comments and the Public Docket 

EPA and Di3T welcome comments on 
all aspects of this proposed rulemaking.
All comments should be directed to the 
EPA Air Docket Section, Docket No. A
92-21 (see “ADDRESSES”). As noted 
above in section II.D., EPA is currently
drafting an NPWl proposing criteria 
and procedures for determining
conformity of general Federal actions 
(general conformity rule). If EPA 
determines it is appropriate, P A  may 
reopen the public comment period on 
this rule to coincide with the public 
comment period on the general
conformity rule. 
B. Public Hearing 

Anyone who wants to present
testimony about this proposal at the 
public hearing (see “DATES”) should, if 
possible, notify the contact person (see 
“FOR FURTHER INFORMATION COMACT”) at 
least seven clays prior to the day of the 
hearing. The contact person should be 
given an estirnatq of the time required
for the presentation of testimony and 
notification of any need for audiolvisual 
equipment. A sigri-up sheet will be 
available at the registration table the 
morning of the hearing for scheduling
those who have not notified the contact 
earlier. This testimony will be 
scheduled on a first-come. first-serve 

basis ta follow the previously scheduled- C.RegulatoryFlexibility Act 
testimony.

P A  requests that approximately 50 
copies of the statement or material to be 
presented be brought to the hearing for 
distribution to the audience. In 
addition, EPA would find it helpful to 
receive an advance copy of any 
statement or material to be presented at 
the hearing at least one week before the 
scheduled hearing date. This is to give
EPA staff adequate time to review such 
material before the hearing. Such 
advance copies should be submitted to 
the contact person listed. 

The officialrecords of the hearing will 
be kept open until the close of the 
comment period to allow submission of 
rebuttal and supplement testimony.
All suclh submittals shoulYbe directed 
to the Air Docket, Docket No, A-92-21 
(see “ADDRESSES”).

Dick Wilson is hereby designated
Presiding Officer of the hearing. The 
hearing will be conducted informally,
and technical rules of evidence will not 
apply. I\ written transcript of the 
hearing will be placed in the above 
docket for review. Anyone desiring to 
purchase a copy of the transcript should 
make individual arrangements with the 
court reporter recording the roceeding.

As noted above in section &. D., EPA 
is currently drafting an NPRM 
proposing criteria and procedures for 
determining conformity of general
Federal actions (general conformity
rule). If EPA determines it is 
ap ropriate, EPA may hold additional 
pupblic hearings concurrently or 
consecutively with the public hearings 
on the general conformity rule. 
XI.Administrative Requirements 
A. Administrative Designation 

Under Executive Order 12291,EPA 
and DOT must judge whether a 
regulation is a “major” rule and, 
therefore, subject to the requirement
that a Regulatory Impact Analysis (RIA)
be prepared. Since EPA has determined 
that this; regulation is not major, an RIA 
has Rot been prepared.
This regulation was submitted to the 

Office of Management and Budget
(OMB) for review as required by
Executive Order 12291.Any written 
comments from OMB and any EPA 
response to those comments are in the 
public docket for this rulemaking. 
B. Reporting and Recordkeeping
Requirements 

This rule does not contain any
information collection requirements
which require approval by the Office of 
Management and Budget ( O m )under 
the Paperwork Reduction Act of 1980, 
44 U.S.C. 3501 et seq. 

The Regulatory Flexibility Act of 1980 
requires federal agencies to identify
potentially adverse impacts of federal 
regulations upon small entities. Jh 
instances where significant impacts are 
possible on a substantial number of 
these entities, agencies are required to 
perform a Regulatory Flexibility
Analysis (RFA). 

EPA has determined that the 
regulations proposed today will not 
have a significant impact on a 
substantial number of small entities. 
This regulation will affect Federal 
agencies and metropolitan planning
organizations, which by definition are 
designated only for metropolitan areas 
with a population of at least 50,000. 

Therefore, as required under § 605of 
the Regulatory Flexibility Act, 5 U.S.C. 
601 et seq., I certify that this regulation
does not have a significant impact on a 
substantial number of small entities. 
List of Subjeds in 40 CFR Part 51 

Administrative practice and 
procedures, Air pollution control, 
Carbon monoxide, Intergovernmental
relations, Lead, Nitrogen dioxide, 
Ozone, Particulate matter, Reporting
and recordkeeping requirements, Sulfur 
oxides, Volatile organic compounds. 

Dated: December 22,1992. 
WiliLiam K.h i l l y ,  
Administrator. 

For the reasons set aut in the 
preamble, title 40, chapter I, part 51 of 
the Code of Federal Regulations is 
proposed to be amended as ioiiows. 

PART 51--fAMENDED] 

1.The authority citation for part 51 
continues to read as follows: 

Authon?y:42 U.S.C. 7401(b)(l); 7407(d). 
7410(k)(l),7470-79,7501-7508, and 7601(a) 

2. Part 51 is mended by adding a 
new subpart T to read as follows: 
Subpart ?--Conformityto §?ateor Federat 
lmpkmentatlon Plans of Transportation
Plana, Progmm,and Projects Developed,
Fundedor Approved Under Title 23 U.S.C. 
or the FederalTransit Act 

SK. 

51.390 Purpose. 

51.391  Definitions. 

51.392 Applicability. 

51.393 Implementationplan revision. 

51.394 Priority. 
51.395 Frequency of conformity

determinations. 
51.398 Consultation. 

51.397 Content of transportation plans. 

51.398 Relationship of plan and TIP 


conformitywith the NEPA process. 
51.399 Fiscal constraints for transportation

plans and TIPS. 
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Sec. 
51.400 Criteria and procedures for 

determining conformity of transportation
plans, programs, and projects.

51.401 Procedures for determining regional
transportation-related emissions. 

51.402 Procedures for determining
localized CO and PM!o concentrations. 

51.403 Exempt projects.
51.404 Projects exempt from regional

emissions analyses.
51.405 Special proyisions for 

nonattainment areas which are not 
required to demonstrate reasonable 
further progress and attainment. 

Subpart T-Conformity to State QC 
Federal Impfenrentation Plans of 
Transportation Plans, Programs, end 
Projects Developed, Funded or 
Approved Under Ti le 23 U.S.C. or the 
Federal Transit Act 

951.390 Purpose. 
The purpose of this subpart is to 

implement section 176(c)of the Clean 
Air Act (CAA),as amended (42U.S.C. 
7401 et seq.),and the related 
requirements of 23 U.S.C. l09(j),with 
respect to the conformity of 

, 	 bansportation plans, programs, and 
projects which a m  developed, funded, 
or approved by the United States 
Department of Transportation (DOT),
and by metropolitan planning
organizations (ivlPOs)or other recipients
of funds under title 23U.S.C. or the 
Federal Transit Act (49 U.S.C. 1601et 
seq.). This subpart sets forth policy,
criteria, and procedures for 
demonstrating and assuring conformity
of silch activities to an applicable
implementation pian developed 
pursuant to section 110and part L1 of 
the CAA. 

$59.391 Definitions. 
Terms used but not defined in this 

subpart shall have the meaning given
them by the CAA, titles 23 and 49 
U.S.C.,
other Environmental Protection 
Agency (EPA)regulations, or other DOT 
regulations, in that order of priority.

App!icable hpiementation plan is 
defined in section 302Iq) of the CAA 
and means the portion (or portions) of 
the implementation plan, or most recent 
revision thereof, which has been 
approved under section 110,or 
promulgated under sxtion 11O(c),or 
promulgated or approved pursuant to 
regulations promulgated under section 
3011dj and which implements the 
relevar,t requirements of the CAA. 

CAA means the Clean Air Act. as 
emended. 

Gnuse or contn'bu?e to a new videtion 
for a project rnearns to cause or 
con?ribute t3 a nmv violation of a 
staxlard at a location D r  over a region 
which would otherwise not be in 

violation of the standard during the 
future period in question, if the project 
were not implemented.

Control strategy implementation plan
is the applicable implementation plan
which contains specific strategies for 
controlling the emissions of and 
reducing ambient levels of pollutants in 
order to satisfy CAA requirements for 
demonstrations of reasonable further 
progress and attainment. 

Control stmtegyperiod with respect to 
particulate matter less than 10microns 
in diameter (PMlo), carbon monoxide 
KO), nitrogen dioxide (NQzl, and/or 
ozone precursors (volatile organic
compounds and oxides of nitrogen), 
means that period of time after EPA 
approves control strategy
implementation plans containing
strategies for controlling PMIo,NO*, CO, 
andtor ozone, as appropriate. This 
period ends when a State submits and 
EPA approves a request under section 
107(d)of the CAA for redesignation to 
an attainment area. 

Design concept means the type of 
facility identified by the project, eg.,
freeway, expressway, arterial highway,
grade-separated highway, reserved right-
of-way rail transit, mixed-traffic rail 
transit, exclusive busway, etc. 

Design scope means the design 
aspects which will affect the proposed
facility's impact on regional emissions, 
usually as they relate to vehicle or 
person carrying capacity and control, 
e.g., number of lanes to be constructed 
or addiad, length of project,
signalization, access control including
epproximate number and location of 
interchanges, preferential treatment for 
high-occupancy vehicles, etc. 

DOT means the United States 
De artmennt of Transportation,

L-nissions budget is that portion of the 
total allowable emissions defined in the 
applicable implementation plan for the 
purpose of meeting reasonable further 
progress milestones or attainment or 
maintenance demonstrations, for any 
criteria pollutant or its precursors.
allocated by the applicable
implementation plan to highway and 
transit vehicles,

EPA means the Envircinmental 
Protection Agen

F W A  meansxe Federal Highway
Administration of DOT. 

FHWA/FTA project, for the purpose of 
this subpart, is any highway or transit 
project which is proposed to receive 
funding assistance and approval
througli the Federal-Aid Highway 
prcgram or the Federal mass transit 
program, or requires Federal Highway
Administration [FHWA) or Federal 
Transit Administration (FTA) approval
for sane aspect of the project, such as 

connection to M interstate highway or 
deviation from applicable design
standards on the interstate system.

FTA means the Federal Transit 
Administration of DOT. 

Highway project is an undertaking to 
implement or modify a highway facility 
or highway-related program. Such an 
undertaking consists of all required
phases necessary for implementation.
For analytical purposes, it must be 
defined sufficiently to: 

(1)Connect logical termini and be  of 
sufficient length to address 
environmental matters on a board scope;
(2)Have independent utility or 

significance, i.e., be usable and be a 
reasonable expenditure even if no 
additional transportation improvements
in the area are made; and 

(3)Not restrict consideration of 
alternatives for other reasonably
foreseeable transportation
improvements.

Horizon year is a year for which &e 
transportation plan describes the 
envisioned transportation system
according to 5 51.397 of this subpart.

Hot-spot analysis is an estimation of 
likely future localized CO and PMlo 
pollutant concentrations and a 
comparison of those concentrations PO 
the national ambient air quality
standards. Pollutant concentrations to 
be estimated should be based on the 
total emissions burden which may
result from the implementation of a 
single, specific project, summed 
together with future background
concentrations (to include emissions 
from facilities or actions which have 
completed environmental review)
expected in the area. The total 
concentration must be estimated and 
analyzed at appropriate receptor
Iocations in the area substantially
affected by the roject.

Incomplete 2ata area means any 
ozone nonattainment area which EPA 
has classified, in 40 CFR part 81,as an 
incomplete data area. 

Increase the frequency or severity 
means to cause a location or region to 
exceed a standard more often or to cause 
a violation at a greater concentration 
thm previously existed and/or would 
otherwise exist during the future period
in question, if the project were not 
im lemented. 

&'TEA means the Intermodal Surface 
Transportation Efficiency Act of 1991. 

-Maintenancearea means any
geographic region of the United States 
designated nonattainmerit pursuant to 
the CAA Amendments of 1990 and 
subsequently redesignated to attainment 
subject to the requirement to develop a 
maintenance plan under section 175A of 
the CAA Amendments. 

. 
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Metropolitan planning orgunization
(MPO)is that organization designated as 
being responsible, together with the 
State, for conctucting the continuing,
cooperative, and comprehensive
planning process under 23V.S.C. 134 
and 49 U.S.C. 1607. It is the forum for 
cooperative transportation decision-
making.

Milestone has ihe meaning given in 
saction 182(g)(l)of the CAA. 

National umhient air quality
stundurds (NAAQS)are those standards 
established pursuant to section 109 of 
the CAA. 

REPA means the National 
Environmental Policy Act. 

NEPA process completion, for the 
prposes  of this regulation, with respect 
to FHWA or FTA, means the point at 
which &ere is a specific action to make 
a determination that a project is 
rstegorical!y excluded, to make a 
Finding of No Significant Impact, or to 
issue a record of decision on a Final 
Environmental b-pact Statement under 
NEPA. Other recipients of funds under 
title 23U.5.C. or the Fsdnra! Trmsit Act 
must establish and document project-
level conformity in an environmental 
document sribmitted to FHWA or FTA 
prior to Federal completion of the NEPA 
process.

Armattainment area means any
geographic region of the United States 
which has been dlesignated as 
nonattainment under section 107 o�the 
CAA for any pollutant for which a 
national ambient air quality standard 
exists. 

Non-federal TCM is any 
!faRSFC!?%!!iC!ZI CCX:tr9! ,?WSW'E3 
implemented by a State or local 
transportation agency which utilizes no 
Federal. funding and requires no Federal 
appFOVd.

Not classified area means any carbon 
monoxide ncnattainment area which 
EPA has not classified. 

Phase II of the interim period with 
respect to 8 pollutant or pollutant 
precursor means that period of time 
after the effective date of this rule, 
lasting until the relevant control strategy
implementation plans are approved or 
promulgated by EPA. 

Project means 0 highway project or 
transit pro'ect.

Regiona~-scalewith.respect to 
actual or potential carbon monoxide, 
ozone, nitrogen dioxide, or particulate 
matter (less than 10microns in 
diameter) naiional ambient air quality
standard violation refers to a violation 
which occurs on a wide geographic
scale due to emissions over a wide area, 
possibly over an extended period of 
time. This is in contrast to a hot-spot
violation which occurs near a specific 

source and is predominantly due to 
recent emissions from that source being
added to background concentrations. - Regionally significant, in the case of 
transportation facilities, meansany
facility with an arterial or higher
functional classification, plus any other 
facility that serves regional travel needs 
(such as access to and from the area 
outside of the region. to major activity 
centers in the region, or to 
transportation terminals) and would 
normally be included in the modeling
for the transportation network. 

Rural area means any geographic
region of the United States which has a 
population of less than 50,000 end 
which is not located within a 
Metropolitan Statistical Area or 
Consolidated Metropolitan Statistical 
Area as defined by the United States 
Census Bureau. 

Standard means a national ambient 
air quality standard. 

Submarginal area means any ozone 
nonattainment area which EPA has 
classified as submarginal in 40CFR Part 
81. 

Transit is mass transportation hy bus, 
rail, or other conveyance which 
provides general or special'service to 
the public on a regular and continuing
basis. It does not include school buses 
or charter or sightseeing services. 

Trunsftproject is an undertaking to 
implement or modify E transit facility or 
transit-related program; purchase transit 
vehicles or equipment; or provide
financial assistance for transit 
operations. It would not include actions 
that are solely within the jurisdiction of 
!actil transit agencies, such as routes, 
schedules, or fares. It may consist of 
several phases. For analytical purposes,
it must be defined inclusively enough 
to: 
(1)Connect logical termini and be of 

sufficient length to address 
environmental matters on a broad scope;

(2) Have independent utility or 
independent significance, Le., be a 
reasonable expenditure even if no 
additional transportation improvements
in the area are made: and 

(3)Not restrict consideration of 
alternatives for other reasonably
foreseeable transportation
improvements.

Tmnsitional area means any ozone 
nonattainment area which EPA has 
classified as transitional in 40 CFR part 
81. 

Transportation control measure 
(TCM] is any measure that is specifically
identified and committed to in the 
applicable implementation plan that is 
either one of the types listed in section 
108 of the CAA, or any other measure 
for the purpose of reducing emissions or 

concentrations of air pollutants from 
transportation sources by reducing
vehicle use or channine tdfk flow or 
congestion conditi&s.kotwithstanding
the ebove,vehicle technology-based,
fuel-based, and maintenancebased 
measures which control the missions 
from vehicles under Fixed traffic 
conditions are not TCMs for the 
purposes of this regulation.

Transportation improvementpmgram
(TIP) is a program of transportation
projects drawn h m  or consistent with 
the transportation p�an and developed 
pursuant to title 23 U.S.C.and the 
Federal Transit Act. 

Tmnsportation plan is the long-range
plan which identifies facilities that 
should function as an integrated
metropolitan transportation system and 
is developed pursuant to title 23 U.S.C. 
and the Federal Transit Act.It gives
emphasis to those facilities that serve 
important national and regional
transportation functions, and includes a 
financial plan that demonstrates how 
the transportation plan can be 
Impiemented.

Transpoaationproject is a highway
project or a transit project. 

5 51.392 AppfiC8bifiv. 
(a) Action upplicubility. Except as 

provided for in paragraph (c) of this 
section or s 51.403of this subpart,
conformity determinations are required
for: 

(1)The adoption, acceptance. or 
approval of transportation plans
developed pursuant to 23 U.S.C. 134 or 
the Federal Transit Act by ah W O  or 
DOT; 

( 2 )The adoption, acceptance, or 
approval of TIPS developed pursuant to 
23 U.S.C. 134or the Federal Transit Act 
by an MPO or DOT;and 

(3)The approval, funding, or 
im lementation of FHWNFTA projects.(g)Geographic applicability. The 
provisions of this subpart shall apply in 
all nonattainment and maintenance 
areas for transportation-related criteria 
pollutants. Toe transportation-releted
criteria pollutants are ozone, carbon 
monoxide, nitrogen dioxide, and 
particles with an aerodynamic diameter 
less than or equal to a nominal 10 
micrometers (PMIo).The provisions
apply with respect to emissions of &e 
criteria pollutants themselves and to 
emissions of precursor pollutants, Le., 
volatile organic compounds and 
nitrogen oxides in ozone areas, nitrogen
oxides in nitrogen dioxide areas, and 
volatile organic compounds, nitrogen
oxides, and PMlo in PMIo areas. 

[c)Limitations. Projects subject to this 
regulation for which the NFTA process
and a conformity determination have 
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been completed by FHWA or FTA may 
proceed toward implementation without 
further conformity determinations. All 
phases of such projects which were 
considered in that action arealso 
included, if those phases were for the 
purpose of funcling,final design, right-
of-way acquisition, construction. or any
combination of these phases. However, 
any significant change in design concept
and scope or a supplemental
environmental document for air quality 
purposes shall also trigger a requirement
for a new conformity determination of 
the project. 
9 51393 Implementationplan revision. 

States must submit to the EPA and 
DOT a revision to their implementation
plan which contains criteria and 
procedures for IDOT, W O s  and other 
State or local agencies to assess the 
conformity of transportation plans, 
programs, and projects, consistent with 
these regulations. This revision is to be 
submitted within 1 2  months of the 
promuIgation of this rule. EPA will 
provide DOTwith a Wday comment 
period before taking action to approve 
or disapprove the submission. 
g 51-394 Priority. 

When assisting or approving any
action with air quality-related 
coasequences, WV?A and FTA shall 
give priority to the implementation of 
those tramportation portions of an 
applicable implementation plan
prepared to attain and maintain the 
NAAQS. This priority shall be 
consistent with statutory requirements
for aiiocation of funds among Stares or 
other jurisdictions, Where other 
important factors are a consideration, 
transportation measures which are not 
included in the applicable
implementation plan can be funded or 
implemented; however, transportation 
measures in the applicable
implementation plan must retain a high
priority and funding decisions must 
promote their timely implementation to 
the extent that funds are available. 

5 51.395 Frequency of conformity
deterrnhatlons. 

(a) Tmnsporfrationplans. (1)Each new 
transportation plan must be found to 
conform based on the requirements of 
this rule and the applicable
implementation plan prior to the 
transportation plan’s adoption by the 
MPQ. 

(2) All transpertation plan revisions 
must be found to conform based on the 
requirements of this rule and the 
applicable implementation plan, unless 
the revision merely adds or deletes 
exempt projects listed in S 51.403 of this 

subpart. The conformity determination 
must be based on the transportation
plan and the revision taken as a whole. 

(3) Conformity must be redetermined 
within 18 months of the followin : 

(i) [Insert date of ublication o!the 
final rule in the F88era1 Register];

(ii)Any implementation plan
submitted by a State which meets the 
completeness criteria, is approved by
P A ,  and which: 

(A) Establishes or revises a 
transportation-related emissions budget
(as required by CAA sections 175A(a), 
182(b)(l),182(c)(2)(A),182(~)(2)(B),
187(a1(7),189(a)(l)(B),and 1891b)(l)(A); 

implementation plan well-defined 
procedures whereby representatives of 
the MPOs: State and local air quality
planning agencies: State and local 
transportation agencies; and other 
organizations with responsibilities for 
developing, slibmitting, or 
implementing provisions of an 
implementation plan required by the 
CAA consult with each other and with 
local or regional offices of EPA, FHWA, 
and FTA on the development of the 
implementation plan, the transportation
plan, and the TIP, Interagency 

3 

c 

nitrogen dioxide); or 
(8)
Adds, deletes, or changes TCMs; 

and 
(iii)Any implementation plan

promulgated by EPA which establishes 
or revises a transportation-related
emissions budget or adds, deletes, or 
changes TCMs. 

(4) In any case, conformity
determinations must be made no less 
frequently than every three years.

(b) :Transportationimprovement 
programs. (1)A new TIP must be found 
to conform based on the requirements of 
this subpart and the applicable
implementation plan prior to the TIP’S 
ap roval. 

&) A TIP amendment requires a new 
conformity determination for the entire 
TIP prior to its approval, unless the 
amendment, merely adds or deletes 
exempt projects listed in S 51.403 of this 
subpart. 

(3) Conformity must be redetermined 
by the Mi’O and DOT within six months 
of the MPO’s adoption of a new or 
revised transportation plan, unless the 
new or revised plan merely adds or 
deletes exempt projects listed in 

51.483 of this subpart. 
(4) In any case, conformity

determinations must be made no less 
frequently than every three years.

(c)Projects. FHWAIFTA projects must 
be found to conform prior to their 
approval. 

gSi.396 Consultation. 
The implementation plan revision 

required under S 51.393 of this subpart
shall include consultation procedures to 
be undertaken by MPOs, State 
departments of transportation, and DOT 
with State and local air quality agencies
before making conformity
determinations, and shall also include 
consultation procedures for ensuring an 
opportunity for public participation and 
review of draft transportation plans and 
TIPS prior to final action. 

(a) Interagency consultation 
procedures. States shall provide in the 

consultation procedures shall include, 
at a minimum: 

and sections 192(a)and 192@),for (1)The roles and responsibilities
assigned to each agency at each stage in 
the implementation plan development 
process and the transportation planning 
process, including technical meetings;

(2) The organizational level of regular
consultation; 

(3) A process for circulating (or
providing ready access to) draft 
documents and supporting materials for 
comment prior to formal adoption or 
publication;

(4) The frequency of, or process for 
convening, consultation meetings and 
responsibilities for agenda formation; 

(5) A process for escalating
disagreements to higher organizational
levels for settlement: 
(6)The development of a list of the 

TCMs in the applicable implementation
plan: 

(7) A process involving the W O ,  
State and local air quality planning
agencies, State and local transportation
agencies, EPA, and DOT for evaluating
and choosing B model (or ~?iode!s]a id  
associated methods and assumptions to 
be used in hot-spot analyses and 
regional air quality modeling;

(8)A process involving the MPO. 
State and local air quality planning
agencies, and State and local 
transportation agencies for evaluating 
events which will trigger new 
conformity determinations in addition 
to those triggering events established in 
S 51.395 of this subpart;

(9) A process involving the MPO, 
State and local air quality planning and 
transportation agencies, EPA, and DOT 
for evaluating whether projects
otherwise exempted from meeting the 
requirements of this subpart (see 
Ss51.403and 51.404 of this subpart)
should be treated as non-exempt in 
cases where potential adverse emissions 
im acts may exist for any reason; 

8 0 )  Where the metropolitan planning 
area does not include the entire 
nonattainment or maintenance area, a 
process involving the MPO and nhe 
State department of transportation for 
cooperative planning and analysis for 
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purposes of determining conformity of 
all projects outside the metsopoliten 
mea and within the nonattainment or 
maintenance area; and 

(11)A process for consulting on the 
design, schedule, and funding of 
research and data collection efforts and 
regional air qua1it.y model deveIopment
by the MPO (e.g., lhousehold/travel
transportation surveys).

(b) Public consultationprocedures.(1)
Affected agencies making conformity
determinations on plans, programs, and 
projects shall proride a reasonable 
opportunity for public review and 
comment prior to taking formal action 
on a conformity determination for all 
plans arAdTIPS,and on conformity
determinations for projects where 
otherwise required b law. 

(i)The agency sha8publish the 
proposed procedum to be used for this 
requirement and allow 45 days for 
written public comment. 

(ii)An agency which revises these 
procedures, as determined when the 
need arises by the agencies involved in 
the process,shall publish the new 
procedures and allow 45 days for 
witten public comment. 

(2) The MPO &sill prepare a summary
and analysis of written and oral 
comments before taking final action on 
conformitydeterminations subject to 
paragraph @)(I) of this sedion. 

(3) If the transportation plan or TIP to 
be submitted to DOT is significantly
different than the Etne which was made 
available fQrpublic comment by the 
N f O  and raises new material issues 
which interested parties could not 
reasonebiy ES~WfojEs.iiEill h m  the W G  
notifications, then 5n additional 
opportunity for pul3lic comment on the 
revised plan or TITmust be provided. 

(4) New public consultation 
procedures �urplans and TIPS are being
developed by DOT in response to 
requir6ments in the htemodal  Surfece 
Transportation Eff i chcy  Ad of 1991 
(ISTEA]. When a DOT regulationon this 
subject is published in find form, its 
provisions will govern and the public
consultation requiments  cantained in 
paragraph (b) of this section will mise 
to apply. 
5 51.397 Content d banspocmionpiens. 

(a) Transportotio,nplms adopted afier 
January 1,1995 in serious, severe, or 
extreme ozone nonatfainmenfareas and 
in serious carbon monoxide 
nonattainment m a s .  The 'transportation
plan must specificallydescribe the 
transportation system envisiuned for 
certain future years which shall be 
called horizon years.

(1)The agency or organization
developing the transportation plan may 

used to validate tfie transportation
demand lanning model;

(iii) If %e attainment year is in the 
time span of the plan, the attainment 
year must be a horizon year;

(iv)The last horizon yearmust be the 
last ear of the la's  fnrecast period.

( J ~ o rthese Rorimn years:
(i)The plan shall quantify and 

document the demogre hic and 
employment factors inxuencing
expected transportation demand, 
including land use forecasts, in 
accordance with implementation plan
provisions and 551.390 ofthis subpart;

(ii)The highway and transit system
shall also be described in terms of the 
regionally significant additions or 
modificationsto the existing
transportation network which the plan
envisions to be operational in the 
horizon yeers. Additions and 
modificationsto the highway network 
shall be sufficiently identified to 
indicate intersections with existing
regionally significant facilities, and to 
determine their effect on route options
between transportation analysis zones. 
Each added or modified highway 
segment shall also be sufficiently
identified in terms of its design concept
and design scope to allow modeling of 
travel times under various traffic 
volumes, consistent with the modeling
methods for area-wide transportation
ma!j;sis in useby the W O .  Transit 
facilities,equipment, and services 
envisioned for the future shaH be 
identified in terms of design concept,
design scope, and operating policies
sufficiently to allow modeling oftheir 
user volumes. The description of 
additions and modifications to the 
transportation network shall also be 
sufficiesltxy specific to show that there 
is a reasonable relationship between 
expected land use and the envisioned 
trans ortation system; and 

(iiif'mer future transportstion
policies,requirements,services,and 
activities, including internodal 
activities, shdl be described.

@I Modemte meas m&ss@ed to 
serious. Ozone or CO nonattainment 
areaswhich are reclassified from 
moderate to serious must meet the 
requiremmnts of paragraph (a)of this 
section wi,thin two years from the date 
of reclassification. 

(c) Tmnsportation plans for other 
areas. Transportation plans for other 
areas must meet the requirements of 
paragraph (a)of this section at least to 

choose any years to be horizon years, the extent it hasbaen the previous
sub'ect to the following restrictions: practice 04 the Mpo to prepare plans(-11 Horizon years may be no more than which meet those requirements.

Otherwise, transportation p h s  must
l o ~ ~ ~ ~ ~ ~ h o r i m ~year may be no describe the transportation system 
more thm 10years h m  the base year envisioned for the future specificelly

enough to allow determination of 
conformity according to the cneeria and 
procedwm of § 51.400 of thissubpart.

(d) Savings. The requirements of this 
section supplement other requirements
of applicable law or regulation
governing the format or content of 
transportation plans. 
551.398 AeiatiQnshipOf plan and TIP 
conformitywith the NEPA procasa 

The degree of specificity requiredin 
the transportation plan and the specific
travel network essumed for air quality
modeling do not preclude the 
consideration of alternatives in the 
NEPA process or other roject
development studies. Srlo d d  the NEPA 
process result in a project with design 
concept and scope significantly
different fiom that in the plan or TIP,
the project must meet the criteria ia 
$51.400of this subpart for projects not 
from a TIP before NEPA process
completion. 
5 51.3!39 Fiscal constraint8fw 
tmns-p-wldTiPa 

(a) Tmnsportation plans.The ISTEA 
requires that the transportaticm plan
include a financial lan that 
demonstrates how &e transportation
plan can be implemented. indicates 
resources from public and private 
sources that are reasonably expected to 
be available throughout the plan's
timeframe, and recommends any
innovative financing techniques to 
finance needed projectsand p
including such techniques as va ue 
ca twe, tolls, and congestion prldn

tbl UPS.The ISTEA requim that k l l  
funding must be reasonably anticipated 
to be available for a project, or en 
identified phase of a project, within the 
time period contemplated for 
completion of the project prior to its 
inclusion in e TIP. The ISTEA also 
requires a financial plan that 
demonstrates how the TIP can be 
im lemented. indicates resourc88 horn 
puElic and private sources that are 
reasonably expected to be made 
available for its implementation, and 
recommends any innovative financing
techniques to finance needed projects
and programs. 

0 51.900 Crttsrlaand procwhmofor 
determining Oonronnityof tmmpwmh
plena, programs, and profsc# 

Transportation plans. pmgrams, and 
projects must satisfy the following
criteria and procedures in order to be 
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ACtiOll Critatia 

Transportath Plan .................. 
TIP ....................................... 
PmJect (From a confuming
~ b n 
and tip). 

p 6 &  [Not frdm a cmfomingI a,b,c(3).d.f,g.k,n.q. 
@anand TIP). 

Transportath Plan -................ 
TIP ............................................ 
h j z i  (Fr~in  ZI ~ f i f ~ i ~ r i f i g

plan and TIP).
Pmject (Not from a conforming 

plan and TIP). 

(a) The conformity determination 
must bebased on the latest planning
assumptions. This criterfon applies
during all periods. It is satisfied if the 
conformity determination, with respect 
to all other applicable criteria in this 
section, is based upon the most recent 
planning assumptions in force at the 
time of the conformity determination. 
Assumptions must be derived from the 
estimates of c m n t  and future 
population, employment. travel,, and 
congestion most'h~entlydeveloped by
the MPO or other agency authorized to 
make such estimates and approved by
the MPO. Conformity determinations 
must also include reasonable 
assumptions about transit service and 
increases in transit fares and road and 
brid e tolls over time. 

(bf:The conformity determination 
must be based on the latest emission 
estimation model avuilable. This 
criterion applies during all periods. It is 
satisfied i f  the most current version of 
the motor vehicle emissions model 
epecifiwd by EPA for use in the 
preparation or revision of 
implementation lans in that State or 
are2 is used for J:e conformity analysis.
EPA will consult with DOT to establish 
a grace period following the 
specification of any new model; any
analysis begun during the grace period 
may use the previous version of the 
model. The grace period will be no less 
than t h months and no more than 24 
months after notice of availability is 
published in the Federal Register,
depending on h e  degree of change in 
the modei and the scope of re-planning
likely to be necessary by MFOs in order 
to assure conformity. If the grace period
will be longer than three months, EPA 
will announce the appropriate grace
period in the Federal Register.

(c) The tmnsportation plan, TIP, or 
project which is not from a conforming
plon and TIPmust provide for the 
timely implementation of TCMsfrom 
the applicable irnplementation plan.
This criterion applies during all periods.
(1)For transportation plans, this 

criterion is satisfied iE 
(i) The transportation plan, in 

describing the envisionad future 
transportation system, provides for tha 
timely completion or imp1ements;tion of 
ail TQJls in the epplicaba'nle
implernen?atlonplan which are eligible
for ftnding under title 23 U.S.C. or the 
Fedaral Tramit Act, consistent with 
schaddm included in the applicable
irn lernentation plan: end 

fi) Nothing in the transportation plan 
in?erfereswith the implementation of 

any TCM in the applicable
im lementation plan.g)For TIPS.this criterion is satisfied 
if 

(i)An examination of the specific 
steps and b d i n g  suurce(s)needed t o  
fully implement each TCM indicates 
that TCMswhich ere eligible for 
fundin under title 23 U.S.C.or the 
FederakTransit Act are on or ahead of 
the schedule established in the 
applicable implementation plan, or, if  
suchTCMs arebehind the schedule 
established in the applicable
implementation plan, the MPO and 
DOT have determined that past
obstacles to implementation of the 
TCMs have been identified and have 
been or are being overcome, and that all 
State and local agencies with influence 
over approvals or funding for TCMSare 
giving maximum priority to approval or 
funding of TCMs over other projects
within their control, including projects
in locations outside the nonattainment 
or maintenance area. 

(ii)If TCMs in the applicable
implementation plan have previoudy
been programmed for Federal funding
but the funds have not been obligated
and the TCMsare behind the schedule 
in the implementation plan, then the 
TIP cannot be found to conform if the 
funds intended for those TCMs are 
reallocated to projects in the TIP other 
than TCMs. If there are no other TCMs 
in the TIP, the funds may be reallocated 
to projects which are eligible for Federal 
hnding under ISTEA'SCongestion
Mitigation and Air Quality
Improvement Program-_

Gii; Eiothing in &he I u-may interfere 
with the implementation of any TCM in 
the ap licable implementation plan.

(3) Por transportation projects whid 
are not from a conforming
transportation plan and Tlip, this 
criterion is satisfied if the project does 
not interfere with the implementation of 
any TCM in the applicable 
irn Iementatifm plan.

&I ~b'laeremust be a currently
conforming tromportation plan and 
currently conforming TIPut the time of 
project approvol. This criterion applies 
during all periods. It is satisfied if the 
current transportation plan and TIP 
have been found to confmn to the 
applicable implementation plan by the 
M P 0  and DOT according to the 
procedures of this aubph. Only one 
conforming baasportation plan may
exist in an area at any time: confamity
determinations of pp~vicius
trsnsportation plms expire cnce the 
cuzttnt plan is found to conform by
DOT. 

[a) The project must comef~ama 
conforming plan cnd progrim. This 
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criterion applies during all periods. It is 
satisfied if there is a conforming
transportation plan and program in 
place at the time of the conformity
determination for the project.

(1)A project is considered to be from 
a conforming plan if: 

(i) For projects which are required to 
be identified in the plan in order to 
satisfy 551.397 of this subpart, the 
project is specifically included in the 
plan; or 

(ii)For projects which are not 
required to be specifically identified in 
the plan, the project is identified in the 
plan, or is consistent with the policies
and purpose of the plan and will not 
interfere with other projects specifically
included in the plan. 

(2) A project is considered to be from 
a conforming program if the project is 
included in the conforming TIP and the 
design concept and scope of the project 
were adequate at ths time of the TIP 
conformity determination to determine 
its contribution to the TIP’Sregional
emissions and have not changed
significently barn ?hose whi& were 
described in the TIP, or in a manner 
which would significantly impact use of 
the facility. Otherwise, the project must 
satisfy all criteria in Table 1 for a project 
not from a TIP. 

(fl The project must not cause or 
contrjbute to any new localized CO or 
PMIOviolations or increase the 
frequency or severity of any existing CO 
or PMIOviolations in CO and PM,0 

nonottoinment and maintenonce areas. 
This criterion applies during all periods.
It is satisfied if either: 

( 2 )  C=~is ide ra t i~ i~of local. fzdora 
clearly demonstrates that new violations 
will not be created and the severity or 
number of existing violations will not be 
increased; or 

(2) Hot-spot analysis demonstrates 
that no new local violations will be 
created and the severity or number of 
existing violations will not be increased 
as a result of the pro’ect.

(i)The model used shall be one 
selected as a result of consultation 
under 5 51.396(a)(7) of this subpart.

(ii)Hot-spot analysis shall be 
performed according to the 
re uirements of S 51.402of this subpart.

?g) The project must comply with 
PMIOcontrol meusures in the applicable
implementation plan. This criterion 
applies during a11 periods. It is satisfied 
if control measures [for the purpose of 
limiting PMl” emissions from the 
construction activities and/or noimal 
use and operation associated with the 
project) contained in the applicable
implementation plan are included in the 
plans, specifications, and estimates 
package for the project. 

(h) The transportation plan must be 
consistent with the motor vehicle 
emissions budgetls)in the applicable
implementation plan. This criterion 
applies during the control strategy and 
maintenance periods, except as 
provided in E 51.405 of this subpart. The 
total emissions of ozone precursors
(VOC and NO,), CO,or PMlu (and its 
precursors if the applicable
implementation plan identifies 
transportation-related precursor
emissions within the nonattainment 
area as a significant contributor to the 
PMIOnonattainment problem and 
establishes a budget for such emissions]
expected from the transportation system 
as a result of implementing the new 
projects and activities contained in the 
plan or expected in the area must be 
estimated. This criterion is satisfied if 
the emissions are demonstrated to be 
less than or equsl to each of the motor 
vehicle emissions budgets established in 
the applicable implementation plan for 
the milestone and attainment years.
This dlemonstration requires that a 
regional emissions anaiysis be 
performed as follows: 
(1)The emissions analysis

methodology shall meet the 
re uirernents of S 51.401 of this subpart.

72) The emissions analysis shall 
include all projects contained in the 
plan and all other regionally significant
highway and transit projects expected in 
the nonattainment or maintenance area. 
The emissions analysis may not include 
for emissions reduction credit any
TCMs which have been delayed beyond
the scheduled date(s) untif such time as 
hpleiiiefitaiiofi has Seen assured. TCMs 
which require a State or local regulation
in order to be implemented and which 
are no! specifically identified in fhe 
applicable implementation plan may 
not be included in the emissions 
analysis unless the regulation is already
ado ted by the enforcing jurisdiction.

(35 For areas with a transportation
plan that meets the content 
requirements of S 51.397(a) of this 
subpart, the emissions analysis shall be 
performed for each horizon year.
Emissions in milestone years which are 
between the horizon years may be 
determined by interpolation. 

(4) For areas with a transportation
plan that does not meet the content 
requirements of 8 51.397(a)of this 
subpart, the emissions analysis shall be 
performed for years in the time span of 
the transportation plan provided they 
are not more than ten years apart and 
provided the analysis is performed for 
the last year of the p!an’s forecast 
period. If the attainment year is in the 
time span of the plan, the emissions 
analysi,s most also be performed for the 

attainment year. Emissions in milestone 
years which are between these analysis 
years may be determined by
interpolation. 

(i) The TIP must be consistent with 
the motor vehicle emissions budget(s) in 
the applicable implementation plan.
This criterion applies during the c5ntrol 
strategy and maintenance periods, 
except as provided in 551.405 of this 
subpart. The total emissions of ozone 
precursors (VOCand Nox), CO, or PMlo 
(and its precursors if the applicable
implementation plan identifies 
transportation-related precursor
emissions within the nonattainment 
area as a significant contributor to the 
PMIOnonattainment problem and 
establishes a budget for such emissions)
expected from the transportation system
in general as a result of implementing
the projects in the TIP and other 
expected projects must be estimated for 
the milestone and attainment years.
Those estimates must be less than or 
equal to each of the motor vehicle 
emissions budgets for the milestone and 
attainmentyears in order for the TIP to 
conform. 

(1)For areas with a conforming
transportation plan,that fully meets the 
content requirements of 8 51.397(a) of 
this subpart, this criterion may be 
satisfied without additional regional
analysis if: 

(i) Each program year of the TIP is 
consistent with the Federal funding
which may be reasonably expected for 
that year, and required State/local
matching funds and funds for State/ 
!OB1 fimding-anly pmjeds &W 
consistent with the revenue sources 
expected over the same period; and 

(ii) The TIP is consistent with the 
transportation plan such that the 
regional emissions analysis already
performed for the plan applies to the 
TIP also. This requires a demonstration 
that: 

(A) The TIF’ contains all projects
which must b started in the TIP’S 
timeframe in order to achieve the 
highway and transit system envisioned 
by the plan in each of its horizon years;

(B) All TIP projects which add or 
modify regionally significant highway 
or transit facilities are part of the 
specific highway or transit system
envisioned in the transportation plan’s
horizon years: and 
[C)The design concept and scope of 

each regionally significant project in the 
’I”is not significantly dif�erent from 
that describd in the transportation
pian.

(iii) If the requirements in paragraphs
(i)(l)[i)and (i)(l)(ii)of this section are 
not met, then: 

* 

, 

) 

I 



(A) The TIP may be modified to meet 
thcee requirements; otherwise. 

(B) The transportation plan must be 
revised so that the requirements in 
paragraphs (i)(l](i)and (i)(l)(ii)of this 
section are met. Once the revised plan
has been found to conform, this 
criterion is met for the TIP with no 
additional analysis except a 
demonstration that the TIP meets the 
requirements of (i)(l)(i]and (ii)of this 

a section. 
(2) For areas with.a transportation

plan that does not meet the content 
requirements of S 51.337(a) of this 
subpart, a regional emissions analysis 
must be performed for the TIP. This 
criterion may be satisfied i E  

(i)The analysis methodology meets 
the requirements of 9 51.401@) of this 
subpart;

(ii) The analysis estimates emissions 
from the transportation system,
including.al1 projects contained in the 
proposed TIP, and all other regionally
significant projects expected in the 
nonattainment ctr maintenance area in 
the timeframe of the transportation plan.
The emissions analysis may not include 
for emissions reduction credit any
TCMs which have been delayed beyond
the scheduled date(s)established until 
such time as implementation has been 
assured. TGMs which require a State or 
local regulation in order to be 
implemented and which are not 
specifically identified in the applicable
implementation plan may not be 
included in the emissions analysis
unless the regulation is already adopted
by the enforcing jurisdiction; and 

(iii) The emissions analysis is 
performed for the last year of the plan’s
forecast period arid any other years in 
the time span of the transportation plan
which are not more than ten years apart. 
If the attainment year is in the time span
of the plan, the emissions analysis must 
also be performed �orthe attainment 
year. Emissions in milestone years
t?ihichare between these aildysis years 
may be detsrmined by interpolation. 

(j) Highway ond transit projects which 
are not from a coaforming plan and Q 

conforming TIP must be consistent with 
the motor vehicle emissions budgetls) in 
the Gpplicab!e hplementation pian.
This criterion applies during the control 
strategy and maintenance periods, 
except as provided in S 51.405 of this 
subpart. It is satisfied ifemissions from 
the implementation of the project, when 
added to the emissions from the projects 
in the conforming transportation plan 
and TLP an3 all other regionally 
signiiicant projects expected in the area, 
do not exceed the motor vehicle 
emissions budget in the applicdjie 

implementation plan in the milestone or 
the attainment years.
(1)For areas with a conforming

transportation plan that meets the 
content requirements of 551.397(a) of 
this subpart:

(i)This criterion may be satisfied 
without additional regional analysis if 
the project is included in the 
conforming transportation plan, even if 
it is not specifically included in the 
latest conforming TIP. This requires a 
demonstration that: 

(A) Allocating fiinds to the project
will not delay the implementation of 
projects in the transportation plan or 

which are necessary to achieve the 
highway and transit system envisioned 
by ihe ltin in each of its horizon yeak;

(B) &e project is not regionally
significant or is part of the specific
highway or transit system envisioned in 
the transportation plan’s horizon years;
and 

(C)The design concept and scope of 
the project is not significantly different 
frcm &et described in !he transportation 
plan.

(ii! If the requirements of paragraph
(j)(l)(i)of this section are not met, a 
regional emissions analysis must be 
performed as follows: 

(A) The analysis methodology shall 
meet the requirements of S51.401 of this 
subpart;

(B) The analysis shall estimate 
emissions from the transportation 
system, including the proposed project
and all other regionally significant
projects expected in the nonattainment 
or rr?ainteorrnceeree in the timeframe of 
the transportation plan. The analysis 
must include emissions from all 
previously approved projects which 
were not from a plan and TIP. The 
emissions analysis may not include the 
emissions reduction credit any TCMs 
which have been delayed beyond the 
scheduled datq(s) established until such 
time as implementation has been 
assurd. TCMs which require a State or 
!oca1 regulation in order to be 
implemented and which are not 
specifically identified in the applicable
imp!emantation plan may not be 
included in the emissions analysis
unless the regulation is already adopted
by the enforcing jurisdiction; and 

(C) The emissions analysis shall be 
performed for each horizon year.
Emissions in milestone pars which are 
between the horizon years n~aybe 
determined by interpolation.

(2) For areas with a transportation
plan that does not meet the con!ent 
requirements of s 51.397(a) of this 
subpart, a regional emissions analysis 
must be performed for the project
together with the conforxzing TIP and 

all other regionally significant projects
expected in the nonattainment or 
maintenance area. This criterion may be 
satisfied if 

(i) The analysis methodology meets 
the requirements of S 51.401(b)of tihis 
subpart;

(ii)The analysis estimates emissions 
from the transportation system,
including the proposed project, and all 
other regionally significant projects
expected in the nonattainment or 
maintenance area in the timekame of 
the transportation pian. The emissions 
analysis may not include for emissions 
reduction credit any TCMs which have 
been delayed beyond the scheduled 
date(s)established until such time a s  
implementation is assured. TCMs which 
require a State or local replation in 
order to be implemented and which are 
not specifically identified in the 
applicable implementation plan may 
not be included in the emissions 
analysis unless the regulation is already
adopted by the enforcing jurisdiction; 
U L land. 

(iii)The emissions anaiysis is 
performed for the last year of the plan’s
forecast period and any other years in 
the time span of the transportation p lm
which are not more than ten years apart.
If the attainment year is in the time span
of the plan, the emissions analysis must 
also be performed for the attainment 
year. Emissions in milestone years
which are between these analysis years 
ma be determined by interpolation.(E) The project must eliminate or 
reduce the severity and number of 
!oca!::zed CG viclotions in cct 
nonattainment areas. This criterioii 
applies during Phase I1 of the interim 
period only. It is satisfied with respect 
to existing localized CO violations if 
either: 
(1)Consideration of local factors 

clearly indicates that existing CO 
violations will be eliminated or reduced 
in severity and number; or 

(2) Hot-spot analysis indicates that 
existing CO violations will be 
eliminated or reduced is severity and 
p u ~ b e ras a result of the roject. 

( I )  The model used s h a i  be one 
selected as a result of consul?ation 
under 51.396(~1)(7)of this sub art. 

(i i j  CO hot-spot analysis shalPbe 
Ferfcrmed according to the 
re uirernents of § 51.402 of this subpair.

;il The transportotion pian must 
contribute to emissions reductions in 
Gzoite O R ~CO nonattainment areas. 
This criterion apfiies during Fhasa II o 
the interim period only, except as 
otherwise prmided in 5 51.405of thio 
subpart. li applies to the net effect on 
emissions of all projects contained in a 
nei+’ cr revised iranspcrtation pla.. This 
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criterion may be satisfied if the regional
emissions analysis is performed as 
follows: 

(1)Determine the analysis years for 
which emissions are to be estimated. 
The first analysis year shall be no later 
than the first milestone year (1995in CO 
nonattainment areas and 1996 in ozone 
nonattainment areas]. The second 
analysis year shall be either the 
attainment year for the area, or if the 
attainment year is the same as the first 
analysis year or earlier, the second 
malysis year shall be at least five years
beyond the first analysis year. 

( 2 )  Define the “Baseline” scenario for 
each of the plan’s horizon years to be 
the future transportation system that 
would result from current programs,
composed of the following (except that 
projects listed in d 51.403of this subpart
need not be explicitly considered):

(i)All in-place regionally significant
highway and transit facilities, services 
and activities; 

(ii) All ongoing travel demand 
management or transportation system 
management activities; and 

(iii) Completion of all regionally
significant projects, regardless of 
funding source, which are currently
under construction or are undergoing
right-of-wayaclquisition;come from the 
frrst three years of the previously
conforming plan and/or TIP; or have 
completed the INEPA process. 

(3) Define the “Action” scenario for 
each of the plan’s horizon years as the 
tramportation system that will result in 
that year from the imp!eme~tatinn of &-e 
proposed transportation plan, TIPS 
adopted under it, and other expected
regionally significant projects in the 
nonattainrnent area. It will include the 
following (except that projects listed in
S 51.403of this subpart need not be 
explicitly considered):

(il All facilities, services, and 
activities in the “Baseline” scenario: 

(ii)Completion of all T W s  and 
regionally significant facilities, services, 
and activities specifically identified in 
the proposed plan which will be 
operational or iin effect in the horizon 
year, except that regulatory TOASmay 
not be assumed to begin at a future time 
unless the regulation is already adopted
by the enforcing jurisdiction or the TCh4 
is identified in the applicable
implementation plan; 

(iii) All non-federal TCMs known to 
the MPO, but not included in the 
applicable implementation plan, which 
have been fully adopted andlor funded 
by the enforcing jurisdiction or 
sponsoring agency since the last 
conformity dete:rmination on the 
transportation plan; 

(iv) The incremental effects of any
non-federal TCh4s known to the MPO,
but not included in the applicable
impllementation plan, which were 
adopted andlor funded prior to the date 
of the last conformity determination on 
the transportation plan, but which have 
been modified since then to be more 
stringent or effective;

(v) Completion of all expected
regionally significant highway and 
transit projects which are not from a 
conforming lan and TIP: and 

(vi) Compfetion of all expected
regionally significant non-FHWA/FTA
highway and t ras i t  projects that have 
clear funding sources and commitments 
leading toward their implementation
and completion by the horizon year. 

(4) Esbmate the emissions predicted 
to result in each analysis year from 
travel on the transportation systems
defined by the “Baseline” and “Action” 
scenari,os and determine the difference 
in regional VOC emissions (for all ozone 
nonattainment areas) and CO emissions 
[for CO nonattainment areas) between 
the two scenarios. The analysis must be 
performed for each of the plan’s horizon 
years according to the requirements of 
5 51.401of this subpart. The analysis 
must address the periods between the 
analysis years and the periods between 
1990,the first milestone ysar (1996for 
ozone and 19% for CO],and the first of 
the analysis years. Emissions in 
milestone years which are between the 
analysis years may be determined by
interpolation. The regional analysis 
must show that the “Action” scenario 
coniribuitrs io a reduction in emissions 
from the 1990emissions by any nonzero 
amount. 

(5 )  This criterion is met if the regional
VOC emissions (for ozone 
nonattainment areas) and CO emissions 
(for (20 nonattainment areas) predicted
in the “Action” scenario are less than 
the emissions predicted from the 
“Baseline” scenario in each analysis 
year, and if this can reasonably be 
expected to be true in the periods
between the first milestone year and the 
analysis years.

(m) The T P m w t  contribute to 
emissions reductions in owne and CO 
nonattainment areas. This criterion 
applies during Phase II of the interim 
period only, except as otherwise 
provided in 5 51.405of this subpart. It 
applies to the net effect on emissions of 
all projects contained in a new or 
revised TIP.This criterion may be 
satisfied if a regional emissions impact
anal sis is performed as follows: 

(1YI)eterminethe analysis years for 
which emissions are to be estimated. 
The f i i s t  analysis year shall be no later 
than the first milestone year (1995in CO 

nonattainment arecis and 1996 in ozone 
nonattainment areas). The second 
analysis year shall be either the 
attainment year for the area, or if the 
attainment year is the same as the first 
analysis year or earlier, the second 
analysis year shall be at least five years
beyond the first analysis year. 

(2) Define the “Baseline” scenario as 
the future transportation system that 
would result from current programs,
composed of the following (except that 
projects listed in 551.403ofthis subpru2
need not be explicitly considered):

[i) All in-place regionally significant
highway and transit facilities, servkces 
and activities; 

(ii)All ongoing travel demand 
management or transportation system 
management activities; and 

(iii) Completion of all regionally
significant projects, regardless of 
funding source,which are currently
under construction or are undergoing
right-of-way acquisition; come from the 
first three years of the previously
conforming TIP; or have completed the 
NEPA process. 

(3) Define the “Action” scenario as 
the future transportation system that 
will result from the implementation of 
the proposed TIP and other expeeted
regionally significant projects in the 
nonattainrnent area. It will include the 
following (except that projects listed in 
51.403of this subpart need not be 

explicitly mnsiderad):
Iil AI1 facilities, services, and 

activities in the “Baseline” scenario; 
(ii) r,mpl&m G f  a!! Ta.& ZfEd 

regionally significant facilities, services, 
and activities included in the proposed
TIP, except that regulatory TCMs may 
not be assumed to begin at a future time 
unless the regulation is already adopted
by the enforcing jurisdiction or the TCM 
is contained in the applicable
implementation plan;

(iii)All non-federal TCMsknown to 
the MPO,but not included in the 
applicable implementation plan, which 
have been fully adopted andlor funded 
by the enforcing jurisdiction or 
sponsoring agency since the last 
conformity detmmination on the TIP; 

(iv) The incremental effects of m y
Eon-federal TCMs known to the MPO, 
but not included in the applicable
implementation plan, which were 
adopted andlor funded prior to the date 
ofthe last conformity determination on , 
the TIP, but which have been modified 
since then to be more stringent or 
effective; 

(v) Completion of all expected
regionally significant highway and 
transit projects which are not from a 
conforming plan and ‘TP;and 

1 



Federal Register J Vol. 58, No. 6 J Monday, January 11, 1993 I Proposed Rules 3795 

I 


0 

(vi) Completion of all expected 
regionally significant non-FHWAIFTA 
highway and transit projects that have 
clear finding sources and commitments 
leading toward their implementation
and completion by the horizon year. 

(4) Estimate the emissions predicted 
to result in each analysis year from 
travel on the transportation systems
defined by the “Baseline” and ”Action” 
scenarios, and determine the difference 
in regional VQC emissions (for all ozone 
nonattainment areas) and CO emissions 
(for eo nonattainment areas) between 
the two scenarios. The analysis shall 
consider the period between 1990 and 
the analysis years end shall meet the 
re uirements of 5 51.401 of this subpazt. 

75) This criterion is met if the regional
VOC emissions (fior ozone 
nonattainment m a s )  and CO emissions 
(for CO nonattainment areas) predicted
in the “Action” scenario are less than 
the emissions predicted from the 
“Baseline” scenario in each analysis 
year, and if this c m  reasonably be 
expected to be tnie in the period
between the anakjsis years. The regional
analysis must show that the “Action” 
scenario contributes to a reduction in 
emissions from the 1990 emissions by 
m nonzero amount. 

The transportation project which 
is not from a confoxming plan and TIP 
must contribute tlo emissions reductions 
in ozone and CQ nonattainment areas. 
This criterion applies during Phase II of 
tha interim period only. except as 
otherwise provided in s 51.405of this 
subpart. This criterion is satisfied if a 
regional emissions impact analysis is 
perfumed d i k h  meets ;“le 
requirements of paragraph (1)of this 
section and which includes the plan
and project in the “Action” scenario. If 
the project which is not from a 
conforming plan and TIP is a 
modification of a project currently in 
the plan or TIP, the “Baseline” scenario 
must include the project with its 
original design concept and scope, and 
the “ P d o n ”  scenario must include the 
project with its new design concept and 
Scope. 
(0)The transportation plan must not 

increase emissions in PMIOand NQ2 
nondtainmenf areas. This criterion is 
satisfied if it is demonstrated thtit when 
the projects in thie transportation plan
and TIP and all other regicnally
significant projeds expected in the area 
are implemented, &e transportation
system’s total hi&hway and transit 
emissions of PMlo in a PMlo 
nor,attainmeni are&(and transportation-
related precwsors ofPK10 in 
nonaiiainmsnt areas for which the 
Adrr,u:islrator has made a finding or 
approved a finding in the applicable 

implementation plan that such 
precursor emissions from within the 
nonattainment area are a significant
contributor to the PM,” nonattainment 
problem) and of NO, in an NO2 
nonattainment area will not be greater
than 1990 levels. This criterion applies
only during Phase II of the interim 
period, This criterion may be satisfied if 
the regional emissions analysis is 
performled as follows: 

(1)Determine the 1990 regional
emissions of PMm [for PMto 
nonattainment areas) and NO, (forNO2 
nonettainment areas) from highway and 
transit sources. 

(2) Determine the analysis years for 
which emissions are to be estimated. 
The first analysis year shall be no later 
than the first milestone year (1995 in 
NO2 nonattainment areas and 1996in 
PMlonanattainment areas). The second 
analysis year shall be either the 
attainment year for the erea, or if the 
attainmunt year is the same as the first 
analysis year or earlier, the second 
analysis year shall be at least five years
beyond the first analysis year. 

(3) Define the “Action” scenario in‘ 
each of the analysis years as the 
transportation situation that will result 
in that year from the implementation of 
the proposed transportation plan and 
TIPSadapted under it. It will include 
the fallowing (except that projects listed 
in g 51.403and § 51.404 of this subpar3
need not be explicitly considered):

(i)All. in-place regionally significant
highway and transit facilities, services 
and activities; 

[ii) All ongoing bawl  demand 
management or transportation system 
management activities; 

(iii) Completion of all regionally
significant projects, regardless of 
funding source, which are currently
under construction or are undergoing
right-of,.wayacquisition; come from the 
first three yews of the previously
conformifig plan and/or TIP; or have 
completed the h%PA process;

(iv) Completion of all T W s  and 
regiona‘llysignificant facilities, services, 
and activities included in the proposed
plan which will be operational or in 
.effect in the horizon years, except that 
regulatory TCMs may not be assumed to 
begin at a future time unless the 
regulation is already adopted by the 
enforcing jurisdiction or the T a d  is 
identified in the applicable
implementation plan; 

(.) All Ron-federal TCMs known to 
the hP0,but not included in the 
app!icable implementation plan, which 
havs been fully adopted and/or hnded 
by the onforcing jurisdiction or 
sponsoring agency since the last 

conformity determination on the 
trans ortation plan;

(vifThe incremental effects of any
non-federal TCMs known to the MPO, 
but not included in the,applicable
implementation plan, which were 
adopted andlor funded prior to the date 
of the last conformity determihation on 
the transportation plan, but which have 
been modified since then to be more 
stringent or effective: and 

(vii) Completion of all expected
regionally significant non-FHWNFTA 
highway and transit projects that have 
clear funding sources and commitments 
leading toward their implementation
and completion by the horizon year. 

(4) Estimate the emissions predicated 
to result in the attainment year from 
travel on the transportation systems
defined the “Action” scenario. 
(5)This criterion is met if the 

emissions from the “Action” scenario in 
the attainment year are no greater than 
1990 emissions of PMlo (for PMlo 
nonattainment areas) or NO, (for NO2 
nonattainment areas) from highwayand
transit sources. 

(p) The TIP must not increase 
emissions in P-Mloand NO2 
nonattainment areas, This criterion is 
satisfied if it is demonstrated that when 
the projects in the transportation plan
and TIP and all other regionally
significant projects expected in the area 
are implemented, the transportation
system’s total highway and transit 
emissions of PMlo in a PMIO 
nonattainrnent area [and transportation-
related precursors of P M ~ oin 
nonattainment areas for which the 
.khinist.atm has mecle n_ finding or 
approved a finding in the applicable
implementation plan that such 
precursor emissions fmm within the 
nonattainment area a significant
contributor to the PMlo nonattainment 
problem) and of NO, in an NO2 
nonattainment area will not be greater
than iYS0 levels. This criterion applies
only during Phase of the interim 
period. This criterion may be satisfied if 
a regional emissions impact analysis is 
performed as fallI ows: 
(I)Determine the 1990regional

emissions of PMlo [for PMto 
nonattdnment areas) arid NO, [for NO2 
nonattainment areas) from highway wid 
transit sources. 

(2 j  Determine the analysis years for 
which emissions 5re to be estimated. 
The first analysis year shall be no latar 
than the first milestone year (t995 in 
NO2 nonattainment areas and 41298in 
PMlo nonattainrnent araas).-THesacond 
analysis year shall be either the 
atteiriment year for &e M B ~ ,or if the 
attainment year is the sane as &“le first 
analysis year or earlier, &E second 
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analysis year shall be at hast fire ymrs
tie ond the first analysis year.

Define fiB * ‘ A ~ O ~ *scenario in 
each of the mnfysispans as the 
transportation situation that will result 
in that p a r  &om the implementation of 
the proposed transpartation plan and 
TIPSadopted under it. It will include 
the following texcept that roj&s Bsted 
in 551.403 and 951.404 opthissubpart
need not be explMtlY consideredb 

(i) A11 in-plem reponally significant
highway and tnenist heilities, services 
arid activities: 

fii) All ongoing travel demmd 
management 01bansportation system 
management activities;

[iii) Completion of a11 regionally
significant projects, regdless of 
funding source, whi& iire currently
under construction OF are undergoing
right-of-wayecquisition; mme h r n  the 
first thm years of the previousfy
canforminR TP;or have completed the 
NEPA ro&S5; 

(iv) &mpletion ofaB TCM~and 
facilities. services.and activities 
iochdsd in ?He planm d  the pr~piisd 
Tzp, except that regulatory n=Ms may 
not be assumed to begin at a future time 
unless the rsgullation is already adopted
by the enforcing jurisdiction or the TCM 
Is identified in the applicable
irn lementation Ian; 

&) All non-f&ral TCMs known to 
the W O ,  but not included in the 
epplicabfe implementation plan, which 
have been fully adopted md/or funded 
by the enforcing jurisdiction or 
sponsoring agency since the last . 
conformity determination on the TTP; 

e v e ]  n6in&�SmH3?ji:@.t’&S Uf any
non-federal TCMs knwm to the AIPO, 
hut not included in &e eppleable
implementation plan,which were 
adopted and/or funded prior to the date 
of the last conformity determination on 
the TIP, but which have been modified 
since then to be more stringent or 
effective; and 

(vii) CompIetilon of all regicnaily
significant non-IWA/FTA projects 
h a t  have clear funding somes md 
commitments leading toward heir  
implement&tiana d  csmpletion by the 
anal sisyear.

I43fEstimatte the emissions predicted 
to result in the ettsinment year h m  
travel on the transportation systems
defined by the “Action” scenario.If the 
attainment year m d  the analysis year do 
not coincide, &e regional emissions 
analysis must be pfi~n~idfor the first 
analysis year afbr the attainment year.
The attainment year may then be 
considered by interpolating &tween 
1990end the enalysis year. The mgional
emissions analysis shall meet the 
requirements of 351.401 of thissubpart. 

(5) This criterion ismet if the 
emissions fmm tbe ”Actkm” scenario in 
the attainment yearare lessthan 1990 
emissionsof PMlo (forEWto 
nonattainment areas} or NO,,(for NO2 
nonattainment areas) from highwsy and 
transit sources. 
(4)The tmnspo&djonpmht  which 

is not from Q conforming p h  and TIP 
musi not i ~ c r e a ~ eemissions in PMIO 
and NCh nonattainmmt areas.This 
criterion is met if a regional missions 
impact analysis is performed which 
meets the requirementsofparagreph (0) 
of this section and which incudes &e 
plan and project in ‘he “Action” 
scenario. If &e profeet which is not from 
a conforming plan and TIP is a 
modification of 8 pmj& nuren�1yin 
the p Ian or TIP, the “Baseline” seenario 
must include the project with its 
original design concept end scope,and 
the “Action” scenario must include the 
project with its RBW design concept and 
scope. 

!j51.#1 PrcctKSwe8for determining
regional t r a n s p o t i & i u M  einhuizkxa. 

(a) Serious. severe, and ext-eme owne 
nonattainment areasand S&OUS 

result from the process of assignment of 
trips to network links. Where use sf 
transit currently is antici at& to be a 
significant factor in sa&ing 
trans ortation demand, thew times 
shouh also be used for modefing mode 
splits;(VI Free-flow speeds on network links 
shall be based an ernpirlcal
observations;

[Vi) P dmd Off-peak travel demand 
and trave1times mLm be provided;

(vii] Tha modelds] must utilize and 
dOCURl9Ilt 8 lo&& COrresprmdfPlCe
between the assumed scenario of h d  
dwdopment and use and &e hhmi 
transportation system fbr which 
emissions me being estimated, but 
relianceon a formal land-usemadel is 
not specifically required;

[vhi)A dependence of Mp gsnm&ion 
on the accessibility of destinations via 
aha transportation system isnot 
specifically required, unlessthe 
network model is capable of such 
determinations and the necessary
information is available;

(ixl A dependence of regional 

* 

I 

Estimates of regional transportation-
related emissions used to support
conformity determinations must be 
made according to pracedures which 
meet the requirements in paragraphs 
(a)(l] through (5)of thissection. 
(I)A network-based transportation

demand model or models relating travel 
demand and transportation system
performance to land-usepatterns,
population demographics, employment.
transportation infrsstrrrcture,and 
transportation poIicies must be used to 
estimate travel within the metropolitan
planning m a  of the nonattainment area. 
Such 81 model shalI possess the 
fallowing attributes: 

(i] The modeling rnethhods and &e 
functional relationships used in the 
modelis) shall in all respeds be in 
accordmce with acceptable pmfessional
practice, and reasonable for p u r p ~ ~ ~of 

economic and population growth on the 
C Q F ~ ~accessibility of destinations via the 

monoxide areas after&nuaq 1 , 1 9 ~ .  transportation system is not specificakly
required, unless the network model is 
capable of suck determinations and the 
necessary information is available: and 

(XIConsideration ofemissions 
increases h m  construction-related 
con estion is not s 
(27Highway Perp“fically required. 

ormance Monitoring
Sydem (WMS) estimates of v&icIe 
miles trawled shall be considered the 
primary m e a m  of vehicle miles 
traveled within&e portion of the 
nonattainment area and far the 
functional classes of roadways included 
in HPMS,for urban areas which are 
sampled on a separate urban area h i s .  
A factor (or factors) shall be developed 
to reconcile and calibrate the network-
based model estimates of vahisle miles 
traveled in the base year of its validation 
to the HPMS estimates for the same 

(ii)The network-based model(s1mu5t 
be validated against ground counts for a 
base year that is not more than 10years
prior to the date of the conformity
determination. Land use, population,
and other inputs must be based on the 
best available information and 
app.ropriate to the validation base year;* 

in) For peak-hour or peak-periad
traffic tissignments, a capacity sensitive 
assignment methodoIogy must be used: 

[iv) Pione-to-zonetravel times used to 
distribute trips betwen origin and 
destination pairs mustbe in reasmable 
agreement with the travel times which 

period, and these factors sha11be 
applied to model estimates of future 

emission estimation; vehicle miles traveled. In this f a d o m  
process, consideration wiIl be givsln to 
differences in the facility coverage of the 
HPMS and the modeled network 
des& tion. Departure from these 
procexures is permitted with the 
concurrence of DOT and P A .  

(3)Reasonable methodsshallbe used 
to estimate nonathinment area vehide 
travel on off-network roadways within 
the urban transportation plan~isgw, 
and on roadways outside theurban 
trans ortation laming area. 

(4)%eason~~tiYemethods in accordance 
with good practice must be used to 
estimate traffic speeds and delays in a 
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manner that is sensitive to the estimated 
volume of travel on each roadway 
segment represented in the network 
model. 

(ti) Ambient temperatures shall be 
consistent with those used to establish 
the emissions budget in the applicable
implementation plan. Factors other than 
temperatures, for example the fraction 
of travel in a hot stabilized engine
mode, may be modified after 
interagency consultation according to 
5 51.396 of this subpart if the newer 
estimates incorporate additional or more 
geographically specific information or 
represent a logically estimated trend in 
such factors beyond the period
considered in the applicable
im lementation plan.6)Other situations. (I)Procedures 
which satisfy some or all of the 
requirements of paragraph (a) of this 
section shall be used in all areas not 
subject to paragraph (a) of this section 
in which those procedures have been 
the revious rzctice of the MPO. 

(ZTRegiona? emissions may be 
estimated by met!ods which do not 
explicitly or comprehensively account 
for the influence of land use and 
transportation infrastructure on vehicle 
miles traveled and traffic speeds and 
congestion. Such methods may
extrapolate historical VMT or may
project future VMT by considering
growth in populntion and historical 
growth trends for vehicle miles travelled 
per person, These methods must also 
consider future economic activity,
transit alternatives, and transportation 
system policies.

(c) PMlo from construction-related 
fugitive dust. (1)For areas in which the 
implementation plan does not identify
construction-related fugitive PMlo as a 
contributor to the nonattainment 
problem, the fugitive PMlo emissions 
associated with highway and transit 
project construction are not required to 
be considered in the regional emissions 
anal sis. 

(2fIn PMlo nonattainment and 
maintenance areas with implementation
plans which identify construction-
related fugitive PMIoas a contributor to 
the nonattainment problem, the regional
I‘Ml” emissions analysis shall consider 
construction-related fugitive PMlo and 
shall account for the level of 
construction activity, the fugitive PMlo 
control measures in the applicable
implementation plan, and the dust
prrjducing capacity of the proposed
activities. 

5 51.402 Procedures for determining
localized CO and PMlo concentrations. 

(a) CO hot-spot analyses must be 
based on the applicable air quality 

models, data bases, and other 
requirements specified in the most 
recent version of the “Guideiine on Air 
Quality Models (Revised)” [EPA
publica.tion No. 450/2-78-027R),
including Supplements, which is hereby
incorporated by reference as it exists on 
the date of approval (a notice of any
change will be published in the Federal 
Register), in the following cases unless, 
after the interagency consultation 
process described in 8 51.396(a)and 
with the approval of the EPA Regional
Administrator, it is detttrmined to be 
inappm riate: 
(1)hiYocations,areas, or categories of 

sites which are identified in the SIP as 
sites of current violation or possible 
current violation; and 

(2) Where use of the “Guideline” 
models;is practicable and reasonable 
given tlhe potential for violations. 

(b)In cases other than those described 
in paragraphs (a)(l)and (a)@)of this 
section, other quantitative methods may
be used if they represent reasonable and 
common professional practice. Where 
both ”Guideline” and non-“Gddeline” 
models are available, “Guideline” 
models,must be given the greatest
consideration. 

(c) CIDhot-spot analyses must include 
the entire project, and may be 
perfornned only after the major design
features which will significantly impact
CO concentrations which have been 
identified. The background
concentration must reflect emissions 
frem all existing facilities and emissions 
expected from future projects which 
have completed environmental review. 

(dl H.ot-spotanaiysis assumptions 
must be consistent with those in the 
regional emissions analysis for those 
inputs which are required for both 
analyses.

(e)PMlo or CO mitigation or control 
measures shall be assumed in the hot-
spot analysis only where there is a 
commitment in the NEPA document to 
incorporate such measures into the 
design and fundin of the project.

(0 C(3and PMlo%ot-spotanalyses are 
not required to consider construction-
related activities which cause temporary
and self-correcting increases in 
emissions. Each site which is affected 
by construction-related activities shall 
be considered separately, using
established “Guideline” methods. 
Temporary and self-correcting increases 
are defined as those which occur only
during the construction phase and last 
five years or less at any individual site. 

5 51.403 Exempt projects. 
Notwithstanding the other 

requirements of this subpart, highway
and tramit projects of the types listed in 

Table 2 are exempt from the 
requirement that a conformity
determination be made. Such projects 
may proceed toward implementation 
even in the absence of a conforming
transportation plan and TIP.A 
particular action of the type listed in 
Table 2 is not exempt i f  the MPO in 
consultation with other agencies [see 

51.396[a)(8)of thissubpart), the P A ,  
and the FHWA (in the case ofa highway
project) or the FTA (in the case of a 
transit project) concur that it has 
potentially adverse emissions impacts
for any reason. States and MpOs must 
ensure that exempt projects do not 
interfere with TCM implementation. 
Table 2.-Exempt Projects 
Safety 
Railroadlhighway crossing

Hazard elimination program

Safer non-Federal-aid system roads 

Shoulder improvements

Increasing sight distance 

Safety improvement program

Traffic control devices and operating


assistance other than signalization
projects

Railroadlhighway crossing warning
devices 

Guardrails, median barriers, crash 
cushions 

Pavement resurfacing aridlor 
rehabilitation 

Pavement marking demonstration 
Emergency relief (23U.S.C. 125)
Fencing
Skid treatments 
Safety roadside rest areas 
Adding medians 
Truck ciimbing lanes outside the 

urbanized area 
Lighting improvements
Widening narrow pavements or 

reconstructing bridges (less than one 
travel lane) 

Mass Transit 
Operating assistance to transit agencies
Purchase of support vehicles 
Rehabilitation of transit vehicles 
Purchase of office, shop, and operating

equipment for existing facilities 
Purchase of operating equipment for 

vehicles (e.g., radios, fareboxes, lifts, 
etc.)

Construction or renovation of power,
signal, and communications systems

Construction of small passenger shelters 
and information kiosks 

Reconstruction or renovation of transit 
buildings and structures (e.g.,rail or 
bus buildings, storage and 
maintenance facilities, stations, 
terminals, and anciilary structures)

Rehabilitation or reconstruction of track 
structures, track, and trackbed in 
existing rights-of-way 
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hrchase of new buses and rail cars to 
replace existing vehicles or for minor 
expansions of the fleet 

Construction of new bus or rail storage/
maintenance fecilities categoricdly
excluded in 23 CFR 771 

Air Quality 
Continuation of ride-sharing and van-

pooling pfomotion activities at 
current leveb 

Bicycle and pedostrian facilities 
Other 
Engineering to a.ssess social, ecor~omie, 

and environmontal effects of the 
proposed action or a1ternetive.s to that 
action 

Noise attenuation 
Advance land acquisitions (23CFR 712 

or 23 CFR 7719 
Acquisition of scenic easements 
Plantings, landscaping, etc. 
Sign removal 
0 51.404 ProJectsexempt from regtonal
emissionsenelysenr. 

Notwithstanding the other 
requirements of this s&pari, highway
and transit projects of the types listed in 
Table 3 are exempt from regional CO or 
VOC emissions analysis requirements.
The local effects of these projects with 
respect to CO or IPMlo concentrations 
must be considered to determine if a 

hot-spot analysis is required prior to 
making a project-level confannity
determination. These projects may then 
proceed to the project development 
process even in the eb+mce of a 
confonning pIan and TIP. A particular
action of the type listed in Table 3 i s  not 
exempt from regional emissions analysis
if the MPO in consultation with other 
agencies (see 8 51.396(a)(8)of this 
subpart), the EPA. and the FHWA [in
the casta of a highway project) or the 
FTA (in the case of a transit project) 
concur that it has potential regional
impacts for any reason. 
Table t.--Projects Exempt From 
Regiond EmissionsA ~ t d p ~  
Interse&on channeIization projects
Intersection signalization projects
Interchangereconfiguration projects
Changes in vertical and horizontaI 

alignment
Truck size end weight inspection

stations 
Bus transfer terminals 
951.405 Speclel pto- for 
nonettainrisnt w88. whieh B16 not reqarhed 
to delnon8tleta reason&& purttter progress
and aatetnmenL 

(a)Application. This section applies
in the following amas: 

(1)Rural ozone nonattainrnent areas; 
(2)M(arginalozone areas; 

(3) Submarginal ozone areas; 
(4) Transitional ozone arees; 
(51 Incomplete data ozone areas; 
(6)Moderate CO areas with 8 design

value of 12.7ppm or less;and 
(7) Not classified CO areas. 
(b) Defuult conformity procedures.

The criteria and procedures in 
551.400(1)-b) of this subpart will 
remain in effect throughout the control 
strategy period �or transportation plans,
TIPS,and projects (not from a 
conformingpian and TIP) in lieu of the 
procedures in 5 51.400(h)-(j)of this 
subpart, except as otherwise provided in 
paragraph IC)of this section. 

(c) Optional conformity procedures.
The State or MPO may voluntariIy
develop an attainment demonstration 
and corresponding motor vehide 
emissions budget like those required in 
areas with high nonattainment 
classifications. In this case, the State 
must submit an implementation plan
revision which contains that budget and 
attainment demonstration. Once EPA 
has,approved thisimplementationplan 
revision, the procedures in 51.400@)
(j) of &his subpart apply in lieu of the 
procedures in E 51.40a(IHrp) of &is 
subpart. 
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