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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF CO LUMBIA

SIERRA CLUB,
2101 Webster St., Suite 1300
Oakland, CA 94612

Plaintiff,
V.

Case Number: 1:17-cv-2174

SCOTT PRUITT, in his official capacity as
Administrator of the Environmental Protection
Agency

USEPA Headquarters

William Jefferson Clinton Building

1200 Pennsylvania Avenue, NW

Mail Code 1101A

Washington, DC 20460

N N N N N N N N N N N N N N N N N

Defendant.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

l. INTRODUCTION

1. The Administrator of the United States Environmeéraotection Agency

(“Administrator” or “ EPA”) has failed to performidinon-discretionary duties pursuant to the

Clean Air Act and Energy Independence and Secudly (EISA), 42 U.S.C. 8 7545 note

(Sec. 204 of the Clean Air Act) and 42 U.S.C. §5(%(1)-(2). Specifically, the EPA has

failed to assess and report to Congress on thera@maental and resource conservation

impacts of the Energy Independence and SecuritysA&ISA) Renewable Fuel Standard

(RFS) program and has failed to complete the regquianti-backsliding” study to determine

whether vehicle and engine air pollutant emissionanges, resulting from the Program’s

renewable fuel volumes, adversely impact air qualit
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2. Under EISA’'s Renewable Fuel Standard program, whiak intended to curb
climate change-inducing petroleum fuels by incregsbur nation’s production and use of
renewable biofuels, EPA takes several discretiomations, including but not limited to: 1)
setting annual volumetric standards for renewablgsf 2) reviewing and approving new
pathways for renewable fuels using new feedstocids advanced technologies; and/or 3)
determining whether to exercise its waiver autlyait limit renewable fuel production due to
limited supplies or when production causes harmthé® economy or environment. The
statutorily required Triennial Report to Congresstioe program’s environmental and resource
impacts and the “anti-backsliding” air quality ingbanalysis of the program provide critical
information for EPA’s decision making as well as foe public’s review and participation in

EPA’s annual renewable fuel volumetric standartregt

3. Sierra Club seeks a declaration that the Admirtstras in violation of the
Clean Air Act and Energy Independence and Secw#tyfor its failure to complete its non-
discretionary duties, and an order compelling tremMistrator to complete the required

reports and analyses by expeditious dates certain.
Il. JURISDICTION

4, The instant action arises under the Clean Air A&,U.S.C. 88 7604(b)(2),
7545 note, and 7545(v)(1)-(2). This Court hassgigtion over Sierra Club’s claims pursuant
to 42 U.S.C. 8§ 7604(a) and 28 U.S.C. 88 1331, 138is Court has authority to order
declaratory and injunctive relief pursuant to 451C. § 7604 and 28 U.S.C. 8§ 1361, 2201,

and 2202.
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[I. NOTICE

5. By certified letter dated February 23, 2017, Sie@#ub provided the
Defendants with written notice of the Administrasoiailure to perform the non-discretionary
duties at issue in this case and of its intentrtogothis action, as required by 42 U.S.C. §
7604(b); 40 C.F.R. 88 54.2, 54.3. A period of mdinan sixty days has elapsed since
Defendant was notified of Sierra Club’s claims amnt to file suit. Therefore, notice was

proper.See 42 U.S.C. § 7604(b)(2).

V.  VENUE

6. Venue is proper in this judicial district pursuaot28 U.S.C. 8§ 1391(e)(1). A
substantial part of the events or omissions givieg to Sierra Club’s claims occurred in the
District of Columbia. Defendant Administrator Rtus an officer of the United States, sued
for acts and omissions in his official capacity Administrator of the EPA. EPA has its

principal offices in the District of Columbia.

V. PARTIES

Plaintiffs

7. Plaintiff Sierra Club is the oldest and largest sgraots environmental
organization in the United States, with over 750,8@embers nationally, including more than
190,000 members in Midwest and Gulf Coast statelsuaban areas directly affected by this

action! Sierra Club’s mission is to explore, enjoy, amotect the wild places of the Earth; to

! Sierra Club membership broken down by affectetiAtity as of August 2017 totaling 142,003
members: South Dakota — 1,325 members; North Dak@&0 members; lowa — 7,153
members; Missouri — 12,019 members; Kansas — Syi88bers; Oklahoma — 4,262 members;
Texas — 28,859 members; New Mexico — 9,624 membéirs)esota — 19,958 members;
Wisconsin — 19,182 members; Michigan — 24,106 mes)h@uisiana — 3,500 members;

3
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practice and promote the responsible use of ththBaesources and ecosystems; to educate
and enlist humanity to protect and restore theityuaf the natural and human environment;
and to use all lawful means to carry out these aves. Sierra Club and its members are
greatly concerned about the environmental effeclsnal conversion and the attendant adverse
water and air quality impacts, habitat degradatam harm to species resulting from increased
renewable fuel volume mandates under the Energyepkniddence and Security Act's
Renewable Fuel Standard program. Sierra Club meniitzere a long history of involvement in
activities related to the protection of the envimamt and human health, including protection

against loss of habitat for species and prote@gainst water and air quality degradation.

8. Sierra Club is a “person” within the meaning of4X%.C. § 7602(e). As such,

Sierra Club may commence a civil action under 42.0. § 7604(a).

9. The Administrator’s failure to perform the mandgtaluties described in this
Complaint has injured and continues to injure thealti, recreational, environmental,

organizational, and informational interests of &eClub and its members.

10.  Sierra Club has individual members who live, warayel, and recreate in areas
that have been directly impacted by the productbrorn- and soy-based ethanol to meet
federal renewable fuel volume mandates. Sierra @lambers recreate, including boating and
fishing, in waterways where land conversion anditiensified application of pesticides and
fertilizers for the production of corn-based ethahave led to water pollution. Sierra Club
members also participate in other outdoor recreatiactivities such as birding and wildlife

viewing in native grassland and wetland habitatolvhiave been harmed by land conversion as

Mississippi — 1,625 members; Alabama — 4,063 mesl@rs Angeles, CA — 48,685; Denver,
CO -9,239.
4
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a result of the renewable fuel standard volume ratesd Specifically, grasslands and other
unique ecosystems, have been eradicated or adyvemsaedlified for corn-based ethanol
production. As a result, Sierra Club members’ yment of impacted waterways and
grassland and wetland habitats have been signilycaminished and have cut off future

planned visits to these special places.

11.  Specifically, one Sierra Club member since 198ansavid wildlife observer
who frequents state and local parks, wildlife refsigand recreates in Kansas lakes, including
Perry, Milford, Melvern, Pomona, Kanopolis, and ¥dih. She and her family camp, swim,
canoe and hike in these areas. Impaired watertyulithese lakes due to nutrient pollution
from adjacent farmland runoff has caused unusuafiir algal growth and has impaired this
member’s enjoyment of the area. It has preventedrbmn returning to these sites for camping

and wildlife viewing.

12. The impacts of land conversion resulting from tleelefral renewable fuel
mandate extend far beyond the corn fields; theyfaltethroughout the Mississippi River
watershed reaching into the Gulf of Mexico. As susterra Club members from the Midwest
to the Gulf Coast states who live and recreatehagsd areas have been injured by these

widespread impacts.

13. In addition, Sierra Club members live, work, tra\ad recreate in areas where
they are exposed to dangerous air pollutants amnlitevehicles that combust high ethanol
content fuels. In some regions of the country, pedutant emission levels from vehicles
running on high ethanol content fuels are gredian tthose from vehicles running on high
gasoline content fuel. This is especially true rbam areas during colder winter conditions.
These air pollutants, including ozone forming rmgno oxides and carcinogens such as

5
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formaldehyde and acetaldehyde, are associatedantriety of adverse health effects. Sierra

Club members experience health impacts resultmm these vehicle emissions.

14.  Specifically, one member from Montebello, Calif@nn Los Angeles County,
who has been a Sierra Club member since 2010,Xmesienced and continues to experience
respiratory health conditions with symptoms inchgdichest tightening, soar and tingling
lungs, heavy congestion, and wheezing and breatldiffgculty. These symptoms have

worsened in the last 10 years and become exacdratag the colder winter months.

15. EPA’s failure to complete the statutorily requirédennial Report to Congress
on the environmental and resource conservation détapaf the Renewable Fuel Standard
program and the anti-backsliding air quality asses¥ has caused and will continue to cause
injury to Sierra Club members. Without informatiprovided by the Report, Congress cannot
meaningfully review the statute and make necesshanges to the law, including altering
renewable fuel volume targets, to address advengeoemental and health impacts that harm
Sierra Club members. Further, without this infotiora EPA is impeded from meaningfully
reviewing and proposing annual renewable fuel velnim standards and approving new
pathways for renewable fuels to ensure minimal ictgpo the environment and human health.
EPA is also deprived of making an informed deteation about whether to exercise its
waiver authority if, for example, it concludes, bdon the Report, that the implementation of
renewable fuel requirements would severely harmeiwaronment. Moreover, without the
required anti-backsliding air quality assessmeREs unable to implement air quality impact
mitigation measures to directly address harm tpiratory health experienced by Sierra Club

members as a result of the renewable fuel volumdsaasociated high ethanol content fuel
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combustion. Sierra Club members will continue t@exience injury unless and until EPA

completes the statutorily required assessments.

16. Moreover, to further Sierra Club’s mission of impirgy environmental and
public health, Sierra Club participates in relevagency rulemakings through written
comment, public testimony and informational aléstsnembers. These efforts help to inform
the public and further the regulatory objectiveeauring maximum environmental and public
health protections. Without key information abolg tenvironmental, conservation resource,
and air quality impacts of the Renewable Fuels &teh program, Sierra Club members are
deprived of critical information to meaningfullywiew and comment on EPA’s proposed
annual volumetric renewable fuel standards. Thumrr& Club members experience
informational injury year after year as a resultEl?A’s years-long delay in completing the

required environmental and air quality studieshef RFS program.

17.  Granting the relief requested in this lawsuit wotgdress Sierra Club and its
members’ injuries.

Defendant

18.  Scott Pruitt is sued in his official capacity as #thdministrator of the EPA. The
Administrator is responsible for taking variousiaes to implement and enforce the Clean Air
Act and Energy Independence and Security Act inolyithe mandatory duties at issue in this
case.

VI. LEGAL BACKGROUND
The Energy Independence and Security Act’'s RenewablFuel Standard
19. The Energy Policy Act of 2005 (EPAct), which amethdbe Clean Air Act,

created the national Renewable Fuel Standard progta U.S.C. 8§ 7546. The goal of the RFS
7
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was to address the climate change impacts of carttensive petroleum-based fuels upon
which the large majority of our nation’s vehicledts rely. To that end, the RFS requires
reduction and replacement of petroleum-based toategon fuel, heating oil and jet fuel with

a certain volume of renewable fuel. Under the ERPEcingress initially mandated the use of a
minimum of 4 billion gallons of renewable fuel ihet nation’s gasoline supply in 2006, and

increased the threshold to 7.5 billion gallons B§2 This mandate was referred to as RFS1.

20. The Energy Independence and Security Act of 200BA[ further amended
the Clean Air Act by expanding the RFS program (RFB several ways. 42 U.S.C. §
7545(0). In particular, RFS2 increased the longiteolume goals for renewable fuels to 36
billion gallons by 2022 and subdivided the totahewable fuel requirement into four
categories — total renewable fuels, advanced bimfuBomass-based diesel, and cellulosic
biofuels — each with explicit qualifying criteria nd standards. 42 U.S.C. §
7545(0)(2)(B)(i)(1), (11, (11),(1V).

21. Under RFS2, EPA determines whether a fuel qualdgea renewable fuel based
on statutory and regulatory criteria and determities annual volume mandate for each
category of biofuel. Each fuel is subject to biomé&sedstock criteria as well as a minimum
lifecycle greenhouse gas emission reduction thitdste compared to the lifecycle greenhouse

gas emissions of the 2005 petroleum based fuetist tiegolaces. 42 U.S.C. § 7545(0)(1)(C).

22.  Under the program, the term “feedstock” refers he type of renewable
biomass that is converted into a renewable fuah @s corn starch, soybean oil, switchgrass
and landfill biogas. Sometimes feedstocks, whiahlwa processed independently to produce a
fuel, are comingled and converted to renewable fogéther. In these cases EPA evaluates

feedstocks separately when calculating the lifecygteenhouse gas emissions for a fuel

8
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pathway, which is further explained below.

23. The RFS further defines the four categories of weride fuels as follows:

. Total renewable fuel — These biofuels are requioed
reduce lifecycle greenhouse gas (“GHG”) emissignatdeast
20% relative to conventional fuels to qualify a®aewable fuel.
Most biofuels, including corn-starch ethanol froewnfacilities,
qualify for this mandate. However, the volume ofreetarch
ethanol included in the RFS was capped at 13.®bigallons in
2013, but grew to 15 billion gallons by 2015 anddree fixed
thereafter.

. Advanced biofuels — Advanced biofuels must reduce

lifecycle GHG emissions by 50% to qualify. Advandmdfuels
are a subcomponent of the total renewable fuelsdatanCorn-
starch ethanol is expressly excluded from thisgmate Cellulosic
biofuel and biomass-based diesel (defined beloeransidered
advanced biofuels. Potential feedstock sourcesidiecgrains such
as sorghum and wheat. Imported Brazilian sugaretranol,

as well as biomass-based biodiesel and biofuets &ellulosic
materials (including non-starch parts of the cdempsuch as the
stalk and cob) also qualify. The total advanceduabmandate for
2013 was 2.75 billion gallons (ethanol equivaldnt) increases to
21 billion gallons by 2022.

. Cellulosic and agricultural waste-based biofueleH@osic
biofuels must reduce lifecycle GHG emissions bieast 60% to
qualify. Cellulosic biofuels are derived from cédise, hemicellulose,
or lignin. This includes cellulosic biomass ethaashvell as any
biomass-to-liquid fuel such as cellulosic gasobneliesel. The
mandate requires 100 million gallons in 2010 arwvgrto 16 billion
gallons in 2022, however, EPA has subsequentlyiedvthe RFS
mandate for this category using its waiver autlorit

. Biomass-based biodiesel — Any diesel fuel made from
biomass feedstocks (including algae) qualifieduidiog biodiesel
(mono-alkyl esters) and non-ester renewable diesg), cellulosic
diesel). The lifecycle GHG emissions reduction shiad is 50%.

EPA established the 2013 mandate at 1.28 billidlomgs (actual
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volume). The mandate grew from 0.5 billion gallom2009 to 1 billion
gallons in 20172.

24. There is no statutory volume requirement for “cortignal” biofuels, which
are the biofuels that do not qualify as “advancexduels,” i.e., corn-based ethanol, and are
included as part of the “total renewable fuels’egatry. Conventional volumes are calculated
by subtracting “advanced biofuels” from “total reveble fuels.”

25. EPA also reviews and approves new pathways fos fusing new feedstocks
and advanced technologies to meet the RFS2. 4AR(3B.§ 1416. A renewable fuel pathway
includes three components: 1) feedstock, 2) praolugprocess, and 3) fuel type. Each
combination of the three components is a sepaualgothway which is assigned one or more
“D-codes” representing Renewable Fuel Identifiaatidlumbers (RINs) that reflect the
volume and renewable composition (i.e., renewab#dsf advanced biofuel, biomass-based
diesel, cellulosic biofuel or cellulosic diesel) @ich gallon of renewable fuel. RINs are the
credits generated when fuel is produced. Regulaaeiies must obtain sufficient quantities of
RIN credits on an annual basis to demonstrate camge with the Program. 40 C.F.R. 80 88
1125, 1126.

26. In setting the annual volumetric standard for edibfuel category and
corresponding compliance percentages for regulptetes, 42 U.S.C. § 7545(0)(3)(B)(i),
EPA also has specific waiver authorities: the atityr@o waive RFS volumes, in whole or in
part, (1) if there is inadequate domestic suppiy2) if “implementation of the requirement
would severely harm the economy or environment 8fade, a region, or the United States.”

42 U.S.C. 8 7545(0)(7)(A). To date, EPA has onlgreised its waiver authority based on an

2 Schnepf & Yacobucci, Congressional Research SeRenewable Fuel Sandard: Overview
and Issues, available at: https://www.ifdaonline.org/IFDA/mMedFDA/GR/CRS-RFS-
Overview-lssues.pdf (Mar. 14, 2013).

10



Case 1:17-cv-02174 Document 1 Filed 10/19/17 Page 11 of 23

insufficient domestic suppl.
EPA’s Mandate to Conduct Environmental and Air Quality Assessments

27. EISA requires EPA to conduct a triennial assessrmaedtreport to Congress on
the Program’s environmental and resource conservatpacts to date and likely future
impacts. Specifically, the law requires, “[n]Jotdatthan 3 years after the enactment of this
section and every 3 years thereafter,” an assessandrreport to Congress on the impacts to
date and likely future impacts of the requiremesftsection 211(o) of the Clean Air Act on
the following:

(1) Environmental issues, including air quality, efeeon

hypoxia, pesticides, sediment, nutrient and pathdgeels in

waters, acreage and function of waters, and swif@mmental
guality. (2) Resource conservation issues, inclgidmil conservation,
water availability, and ecosystem health and biexity, including
impacts on forests, grasslands, and wetlands.i{8)gfowth and use
of cultivated invasive or noxious plants and thipacts on the
environment and agriculture ... The report shalludel the annual
volume of imported renewable fuels and feedstooksenewable fuels,
and the environmental impacts outside the UnitateStof producing
such fuels and feedstocks ... The report requirethisysubsection
shall include recommendations for actions to addaey adverse
impacts found.

42 U.S.C. 8§ 7545 note (Energy Independence andiBeéuat of 2007, Pub. L. 110-140, § 204,
121 Stat. 1492 (Dec. 19, 2007).).

28. EISA also requires that EPA complete an “aatiksliding” study within 18
months of the law’s passage to determine whetherahewable fuel volumes set by RFS2 will
adversely impact air quality as a result of veharhel engine air pollutant emission changes. 42

U.S.C. 8§ 7545(v)(1)(A). In addition, “[n]ot latehdan 3 years after December 19, 2007,” EPA

3 U.S. Environmental Protection Agency Office ofgestor General, “EPA Has Not Met Certain
Statutory Requirements to Identify Environmentapéots of Renewable Fuel Standard,” (Aug.
18, 2016) at 2 (hereafter IG Report).

11
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must “(A) promulgate fuel regulations to implemegpropriate measures to mitigate, to the
greatest extent achievable, considering the resftiltise study under paragraph (1), any adverse
impacts on air quality, as the result of the rerdd@earolumes required by this section; or (B)
make a determination that no such measures aresage 42 U.S.C. § 7545 (v)(2).

29. If the Administrator fails to comply with a nalscretionary duty, such as
conducting the required triennial assessment aporrend anti-backsliding analysis, the Clean
Air Act allows any person to bring suit to compleé tAdministrator to do soSee 42 U.S.C. §
7604(a).

VIl. EACTUAL BACKGROUND

Ethanol Growth Resulting from Increased Renewable &el Volume Mandates has Resulted
in Significant Land Conversion and Impacts to Ecosstems, Habitat and Species

30. EISA’s steadily increasing renewable fuels wwdu targets and EPA’s
corresponding volumetric mandates have led to fogmt ethanol growth, in particular corn
based ethanol growth. By 2015 and continuing thino2g22, the law’s renewable fuel targets
suggest annual corn ethanol volumes of 15 billialogs, an increase from 10.5 billion gallons
in 2009. Accordingly, EPA’s most recent 2017 voldneestandards set ethanol volumes at 15
billion gallons. 81 Fed. Reg. 89746 (Dec. 12, 2016)

31. Unlike “advanced” biofuels, for which produgctibias not kept pace with federal
targets of 21 billion gallons by 2022thanol production growth has kept pace with sayu
mandates. In fact, the steadily increasing volusgirements have propelled historically high
levels of corn production for ethanol and soy piidun for biodiesel. To keep pace with

regulatory mandates, approximately 40 percent efUts. corn crop is diverted to biorefineries

* EPA has exercised its waiver authority and acogigliset advanced biofuel volumetric
standards below the statutory targets.
12
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for fuel production (up from 9 percent in 2001).6D@7 percent of biofuels produced in the
United States are derived from corn and therdtle potential to spur growth of new fuels from
other feedstocks. At more than 90 million acregncproduction dominates the agricultural
landscapé.

32. To increase corn production for ethanol, fasmare using more intensive
cultivation methods including switching from altatimg to consecutive-year corn production,
double-cropping, and increasing chemical fertiliaad pesticide application to maximize crop
density.

33. Farmers also have brought large new swathsnof inder cultivation for the first
time causing the elimination of valuable ecosyst&fieom 2008 to 2012, during the first four
years of the expanded renewable fuel mandate, ifliBnracres were converted into crop lahd.
Much of the land that has been converted is conatat in the Dakotas, southern lowa, northern
Missouri, western Kansas, Oklahoma and the Texabamalle, and is comprised of grassland,
wetlands and forest that had not been croplandhfime than 20 years. Significant expansion has
also occurred in the western plains from South Dmko New Mexico in areas traditionally
unsuitable for agriculture. From 2008 to 2013, wiichigan, Minnesota and Wisconsin

documented a loss of 2 million acres of non-agtical land, 37 percent of which was open

® David DeGennaro, National Wildlife Federatidiueling Destruction: The Unintended
Conseguences of the Renewable Fuel Sandard on Land, Water, and Wildlife, (2016), available
at: http://www.nwf.org/~/media/PDFs/Education-Adecg/Fueling-Destruction_Final.ashx
(hereafter DeGennaro).

°ld. at 3.

" Lark, T.J., Salmon, J.M. & Gibbs, H.K. Croplandarsion outpaces agricultural and biofuel
polices in the United StateSnvironmental Research Letters, Vol. 10, 044003 (2015)
(accounting for other land use fluctuations, neptand expansion was 2.9 million acres — an
area larger than the state of Massachusetts sthis underestimate since the study evaluated
only 15 acre parcels or greater, leaving out smateverted areas along the periphery of
existing fields).

13
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space, corn acreage increased by 36 percent ia ttas.

34. The drive to increase plant-based fuels as@atref RFS program mandates has
gone unchecked, directly contributing to the dediom of sensitive natural areas and
ecosystems. The majority of ecosystems lost assaltref RFS mandates are grasslands,
including native prairie, pasture, and federal @ownation Reserve Program lands, accounting
for 77 percent of new farmland. Lost grasslandsvige seasonal habitat for spring nesting,
brooding, fawning cover, and are a source of wifaed and covet.Of particular concern is the
loss of grassland immediately surrounding wetlavdsich, like wetlands, serve the critical
function of providing habitat and food for nestingterfowl and other specié$.

35. Expansion of corn and soybean production has beentified as the greatest
source of wetland loss in the North and South Daltirie Pothole Region, which functions as
the primary North American breeding ground for daielkd waterfowl, producing more than 60
percent of the country’s total duck populatidrin this region land conversion to corn and soy
steadily increased between 2006 and 2012, witla@p@n experiencing a 27 percent increase in
corn and soy acreage between 2010 and 2012 albeeofal acreage was equivalent to an area
larger than the state of Connectittit.

36. Ethanol production has also eradicated other uhjgimportant ecosystems,

including marginal lands at the edge of existingptaind supporting pollinators like bees and

8 Mladenoff, D.J., Sahajpal, R., Johnson, C.P. &Rin, D.E. Recent Land Use Change to
Agriculture in the US Lake States: Impacts on Gedlic Biomass Potential and Natural Lands.
PloSone, Vol. 11, e0148566 (2016).
° DeGennaro at 13.
19Wright, C.K. & Wimberly, M.S. Recent land use charin the Western Corn Belt threatens
grasslands and wetland®.oceedings of the National Academy of Sciences, Vol. 110, 4134-4139
(2013).
11d; DeGennaro at 3.
12 Johnston, C.A. Agricultural expansion: land usellsjame in the US Northern Plains.
Landscape ecology, Vol. 29, 81-95 (2014).

14
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monarch butterflies, and buffer strips along watgrsvthat filter polluted farm runoff before
depositing into waterways that serve as drinkingewaources and support aquatic spetiés.
addition, forest lands comprised three percentest wropland while wetlands comprised two
percent of new cropland.

37. Widespread cultivation of corn for ethanol afss significant impacts on water
guality and aquatic habitat. Corn production isoagged with high levels of nutrient loss and
soil erosion, leading to contamination of water pigs’® Corn, as opposed to other biofuel
crops, absorbs less nitrogen per acre and regtheedighest level of fertilizer and pesticide
application resulting in higher runoff from fieldsto waterways?

38. Ethanol production, which is largely sourceddayn grown in the Mississippi
River watershed and Great Lakes Basin, placesaigedt burden of potential water quality
impacts on the Great Lakes and the Gulf of MexicdRecent land conversion studies
demonstrate that conversion from pasture to caaddeo increased sediments yields of up to
127 percent® Excessive nutrient runoff from more intensive egiture has led to severe algal

blooms in water bodies including the Great Lakédse Mmajority of land in the Mississippi River

13 DeGennaro at 4.
“d.
1> DeGennaro at 16.
16 National Research Council & Committee on Econoanid Environmental Impacts of
Increasing Biofuels ProductioRenewable fuel standard: potential economic and environmental
effects of USbiofuel policy.(National Academies Press, 2011); Housh, M., M.riffaa& Cai, X.
Mix of First and Second Generation Biofuels to mdettiple Environmental Objectives:
Implications for Policy as a Watershed Scalter Economics and Policy, Vol. 1, 26 (2015).
" Wallander, S., Claassen, R. &Nickerson, C. Thamthdecade: an expansion of US corn
production, 2000-09JSDA-ERS Economic Information Bulletin (2011); U.S. Congressional
Budget Office. The Renewable Fuel Standard: Isiue2014 and Beyond. Report No. 45477,
(Congressional Budget Office, Washington, DC, 2014)
8 Shao, Y., Lunetta, R.S. Macpherson, A.J., Lu&Chen, G. Assessing sediment yield for
selected watersheds in the Laurentian great laksis linder future agricultural scenarios,
Environmental management, Vol. 51, 59-69 (2013).

15
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watershed, which drains into the Gulf of Mexicofasmland. Massive land based nutrient runoff
into rivers and streams that flow into the MisggsiRiver and ultimately drain into the Gulf of
Mexico is the largest contributor to the documertgpoxic area known as the “Dead Zon@.”

39. Located at the mouth of the Mississippi in Gelf, the Dead Zone threatens
marine habitat on an enormous sc8lghe huge influx of nutrients — nitrogen and phasphs
— cause massive phytoplankton blooms leading trgelincrease in zooplankton that feed on
phytoplankton. Large amounts of dead phytoplanlaond zooplankton waste then accumulates
on the seafloor, burying bottom dwellers and prewylarger fish and mammals that frequent
these waters for food, nesting and raising younige @ecomposition of such an enormous
amount of plankton matter depletes the dissolvegger in the water faster than it can be
replaced, causing hypoxia, the state where oxygacentrations have dropped below the level
necessary to sustain aquatic life, and therebyymesia large dead zofte.

40.  According to NOAA, the 2015 Gulf of Mexico “De&&one” was above average,
measuring 6,474 square miles — an area about #ee fi Connecticut and Rhode Island
combined. The 2015 “Dead Zone” was larger thanpiteeious year’'s 5,052 square-mile “dead
zone,” indicating that nutrients from the MissigsiRiver watershed are continuing to affect the
nation’s coastal resources and habitats in the @ulh greater scale. NOAA-funded research in

the past decade shows hypoxia results in habisst displacement of fish from their preferred

19 Joyce, Christopher. 2010. “Massive 'Dead Zoneédtens Gulf Marine Life” (radio report).
National Public Radio, Morning Edition Transcriptailable at
www.npr.org/templates/story/story.php?storyld=12Zg8010.
22 Donner, S.D. & Kucharik, C.J. Corn-based ethamotipction compromises goal of reducing
nitrogen export by the Mississippi Rivér.oceedings of the National Academy of Sciences,Vol.
2015, 4513-4518 (2008).
%1 National Oceanic and Atmospheric AdministratiofO@\A). 2009a. “Dead Zones. Hypoxia in
the Gulf of Mexico,” (factsheet) at 1-2, availakle
http://www.noaanews.noaa.gov/stories2009/pdfs/nedige?%20sheet%20dead%20zones_final
Jpdf.
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areas, and a decline in the reproductive abilitgome specie€. Additional studies show that
addressing the annual Dead Zone to improve comgditior marine life is practically impossible
under the current RFS volume mandates, without khies in food productiof®

EPA Failed to Meet its Non-Discretionary Duty to Asess the Environmental and Air
Quality Impacts of the Renewable Fuel Standard

41. Under EISA EPA was required to submit its firsiennial Report to Congress on
the environmental and resource conservation impa€tshe RFS program on or before
December 19, 2010. 42 U.S.C. § 7545 note. HowdwA issued it in December 2011. The
Report made recommendations for future assessrttattsvould inform RFS rulemakings and
other determinations such as waiver determinatidmis “situations involving ‘severe’
environmental impact.” Triennial Report at xvii.

42. Under the triennial reporting mandate, EPA weguired to complete a second
report no later than December 19, 2013. To dat@, E&5 not issued the second report. Nor has
it issued a third report, which was required neddhan December 19, 2016. Further, EPA has
not communicated with Congress about the reporgagirement and its reasoning for failing to
comply with its mandatory duty. IG Report at 5.

43.  As described above, the RFS program has hadfisept impacts on the
environment, including impacts to water and airliqpas well as to habitat and species. The
current mandate to increase renewable fuel volwwviksonly worsen these impacts. Without

appropriate information including addressing theoremendations from the 2011 Report, EPA’s

22 NOAA, “2015 Gulf of Mexico dead zone ‘above avergt(Aug. 4, 2015), available at
http://www.noaanews.noaa.gov/stories2015/0804 16eftmexico-dead-zone-above-
average.html.
23 Donner, S. D. & Kucharik, C. JGorn-based ethanol production compromises goal of
reducing nitrogen export by the Mississippi River, Proceedings of the National Academy of
Sciences, Vol. 105, 4513- 4518 (2008).
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ability to assess the RFS program’s environmemgdacts and inform Congress of potential
impacts are impeded. IG Report at 6.

44. In addition, EPA has never conducted the reguanti-backsliding air quality
impacts analysis which was due in 2009. Nor has Be#&rmined (based on an anti-backsliding
study) if mitigation measures are necessary togrewr reduce adverse air quality impacts
resulting from the Program’s renewable fuel volum&®A was required to make that
determination on or before December 2010.

45. Research on the combustion of high contennettfaels indicates that pollution,
particularly ozone pollution and some carcinogeodutants, from vehicles operating on high
content ethanol fuels is exacerbated in certairornsgof the country. This has been found to be
true in urban areas during colder, winter condgidn addition, EPA’s 2010 Regulatory Impact
Analysis (RIA) provides evidence demonstrating @ased air pollutants from the RFS under a
variety of different modeling scenarios. IG Repairt7. Although EPA acknowledged that the
RIA did not constitute the required analysis und@r U.S.C. 8§ 7545(v), it committed to
conducting a separate study that would analyzeuatity impacts of increased renewable fuel
use. To date, no study has been completed.

46. A recent Inspector General investigation unmted the importance of the
statute’s required analyses of the environmentphitts and the unintended consequences of the
RFS program, stating “[tihe EPA does not have aessEment that meets the requirement to
identify whether RFS creates any impacts on aidityuand, thus, take required measures to
mitigate impacts. This information is needed tolyfuhform the EPA, Congress and other
stakeholders of the environmental impacts of Ui&ulel policy.” IG Report, At a Glance.

47. As a result of the recent Inspector Generatigestigation, EPA made

18
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commitments to complete the Triennial Report to @eas by December 31, 2017 and the anti-
backsliding study by September 30, 2024. Theselieadrepresent a 7-year and approximate
15-year delay of the Administrator's non-discreion duties. These substantial delays
undermine the purpose of the statute and its rggoréquirements— to make Congress aware of
the program’s impacts, including adverse impactsvéter and air quality, species and human
health, to inform EPA’s annual RFS volume developthand to ensure that the Renewable
Fuels Standard program is addressing climate chamigleout adversely impacting the
environment.

48. Moreover, as of the date of filing this comptaEPA has provided no indication
that its Triennial Report is underway and will lmenpleted by the December 31, 2017 deadline.

49. Under the RFS program, ethanol production énWhited States has skyrocketed
from 3.9 billion gallons in 2005 to 14 billion gafis in 2011, and biodiesel has grown from 0.1
billion gallons to 1 billion gallons in the samenéframe®* The lack of information on potential
environmental and air quality impacts has had &gant and irreparable detrimental impacts on
the environment and human health. Unless EPA casplith its mandatory duties to assess and
report on these impacts, these impacts will onlysen given the ongoing and expected
continued growth of biofuel production resultingrr the RFS program’s annually increasing
mandates.

VIIl.  CLAIMS FOR RELIEF

First Claim for Relief: Violation of CAA and EISA f or Failing to Complete Mandatory
Triennial Report to Congress

50. Sierra Club incorporates the allegations in @kceding paragraphs of this

24 Congressional Research Service, “Analysis of Raévidentification Numbers (RINS) in
the Renewable Fuel Standard (RFS),” Brent D. Yacobhuduly 22, 2013 at 1.
19
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Complaint as if set forth in full herein.

51. The EPA Administrator had a non-discretionaungydo issue its Triennial Report
to Congress “[n]ot later than 3 years after thecemant of this section and every 3 years
thereafter,” pursuant to 42 U.S.C. § 7545 notethenenvironmental and resource conservation
impacts to date of the EISA’s Renewable Fuels Stahdas well as likely future impacts of the
program and recommendations for actions to ad@megsadverse impacts found.

52. To date, EPA has not issued the second repoithwwas due no later than
December 19, 2013. Nor has EPA issued a third teptiich was due no later than December
19, 2016.

53. Without appropriate information about the peogis environmental and
conservation resource impacts, EPA’s ability teeasgshe RFS program and inform Congress of
potential impacts are impeded.

54. As such, EPA’s failure to complete and issue $lecond and third Triennial
Reports violates EISA, 42 U.S.C. § 7545 note.

55. As of the date of filing this Complaint, the rAohistrator has not indicated
whether the Triennial Report is underway.

56. This Clean Air Act violation constitutes a ‘itaie of the Administrator to perform
any act or duty under [the Air Pollution Preventiamd Control] chapter which is not
discretionary with the Administrator” within the mr@ng of the Clean Air Act’'s citizen suit
provision. 42 U.S.C. § 7604(a). The Administratues been in violation of his non-
discretionary duty for almost four years, the vima is ongoing, and will continue unless

remedied by this court.
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Second Claim for Relief: Violation of CAA and EISAfor Failing to Conduct Mandatory
Anti-Backsliding Analysis

57. Sierra Club incorporates the allegations in mkceding paragraphs of this
Complaint as if set forth in full herein

58. The EPA Administrator had a non-discretionamtydto complete an “anti-
backsliding” study within 18 months of the EISA’agsage to determine whether the renewable
fuel volumes set by the RFS will adversely impactaality as a result of vehicle and engine air
pollutant emission changes. 42 U.S.C. 8§ 7545(w(1)(hat study was due in June of 2009.

59. Subsequently, the EPA Administrator has a riecretionary duty to “(A)
promulgate fuel regulations to implement appropriaeasures to mitigate, to the greatest extent
achievable, considering the results of the [antikshding] study ..., any adverse impacts on air
quality, as the result of the renewable volumesuireq by [the EISA]; or (B) make a
determination that no such measures are necesg&@yJ.S.C. § 7545(v)(2). Those regulations
and/or determination were due on or before Decerh®e?010.

60. To date, EPA has not conducted the requireebanksliding analysis, nor has it
determine (based on an anti-backsliding study)iiigation measures are necessary to prevent or
reduce adverse air quality impacts pursuant to £ § 7545(v)(1)-(2).

61.  Without appropriate information about the peogis air quality impacts, EPA’s
ability to assess the impacts of its increasinguahnenewable fuel volume standards and take
necessary steps to protect air quality and humahrare impeded.

62. EPA’'s commitment, as a result of a recent dogyr General Investigation, to
complete an anti-backsliding study by 2024 — 15yédate — undermines the purpose of its long
overdue statutory requirement.

63. As such, EPA’s failure to complete the antiksliding study and make its
21
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determination on air quality mitigation measureslates EISA, 42 U.S.C. § 7545 (v)(1)-(2).

64. This Clean Air Act violation constitutes a ‘itaie of the Administrator to perform
any act or duty under [the Air Pollution Preventiamd Control] chapter which is not
discretionary with the Administrator” within the ar@ng of the Clean Air Act’'s citizen suit
provision. 42 U.S.C. 8§ 7604(a). The Administratues been in violation of his non-
discretionary duty for almost eight years, the aii@n is ongoing, and will continue unless
remedied by this court.

IX. REQUEST FOR RELIEF

WHEREFORE, Sierra Club respectfully requests thoair€ enter judgment providing
the following relief:

A) A declaration that the Administrator has violathd Clean Air Act and
Energy Independence and Security Act by failingdanduct its non-discretionary duty
of completing its Triennial Report to Congress be tnvironmental and resource
conservation impacts of the Renewable Fuels Stdnatagram;

B) An order compelling the Administrator to perforns mandatory duty
to complete and issue its Triennial Report to Cesgrby May 31, 2018, or by an
expeditious date certain, including recommendatiéors actions to address any
adverse impacts found;

(@3] A declaration that the Administrator has violated Clean Air Act and
Energy Independence and Security Act by failingdoduct its non-discretionary duty
of completing an “anti-backsliding” air quality irapt analysis of the Renewable
Fuels Standard program, as well as its determinatio necessary air quality impact

mitigation measures;
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D) An order compelling the Administrator to perforns mhandatory duty
to complete the “anti-backsliding” analysis andussts finding by May 31, 2018, or
by an expeditious date certain, and within threg ff®nths thereafter, make a
subsequent determination on necessary air qualpact mitigation measures;

E) An order retaining jurisdiction over this mattertilisuch time as the
Administrator has complied with his duties undee tGlean Air Act and Energy
Independence and Security Act;

F) An order awarding Sierra Club its costs of litigati including
reasonable attorneys’ fees; and

G) Such other and further relief as the Court deersisgnd proper.

Dated: October 19, 2017 Respectfully submitted,

A (4

Devorah Ancel
CA Bar No. 261038
pro hac vice forthcoming
Sierra Club
2101 Webster Street, Ste. 1300
Oakland, CA 94612
(415) 845-7847
devorah.ancel@sierraclub.org

e

Karimah Schoenhut

D DC Bar No. PA0O060

DC Bar No. 1028390

Sierra Club

50 F Street NW, 8Floor
Washington, D.C. 20001

(202) 548-4584
karimah.schoenhut@sierraclub.org
Counsd for Plaintiff Serra Club
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

District of Columbia

SIERRA CLUB

Plaintiff(s)

V. Civil Action No. 1:17-cv-2174

SCOTT PRUITT, in his official capacity as
Administrator of th U.S. Environmental Protection
Agency

e N e e N W e

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) EPA Administrator Scott Pruitt
USEPA Headquarters
William Jefferson Clinton Building
1200 Pennsylvania Avenue, NW
Mail Code 1101A
Washington, DC 20460

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Devorah Ancel

Sierra Club

2101 Webster Street, Ste. 1300
Oakland, CA 94612

(415) 845-7847
devorah.ancel@sierraclub.org

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 1:17-cv-2174

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

District of Columbia

SIERRA CLUB

Plaintiff(s)

V. Civil Action No. 1:17-cv-2174

SCOTT PRUITT, in his official capacity as
Administrator of th U.S. Environmental Protection
Agency

e N e e N W e

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) U.S. Attorney General Jeff Sessions
U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Devorah Ancel

Sierra Club

2101 Webster Street, Ste. 1300
Oakland, CA 94612

(415) 845-7847
devorah.ancel@sierraclub.org

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 1:17-cv-2174

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

District of Columbia

SIERRA CLUB

Plaintiff(s)

V. Civil Action No. 1:17-cv-2174

SCOTT PRUITT, in his official capacity as
Administrator of th U.S. Environmental Protection
Agency

e N e e N W e

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) U.S. Attorney for the District of Columbia, Jessie K. Liu
United States Attorney's Office
555 4th Street, NW
Washington, DC 20530

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Devorah Ancel

Sierra Club

2101 Webster Street, Ste. 1300
Oakland, CA 94612

(415) 845-7847
devorah.ancel@sierraclub.org

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 1:17-cv-2174

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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