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Preface 

For more than a decade, economists have discussed the poten

tial advantages of using market-oriented techniques to achieve 

environmental quality goals. In contrast to the traditional 

"command-and-control" form of regulation, which specifies 
detailed requirements for compliance, these alternative 

approaches are designed to increase private decision making 

and the effectiveness of environmental policies. 

Plant.managers are given greater flexibility and more incenti

ves to devise innovative and cost-effective ways to control 

pollution. 

For example, standard regulatory approaches to controlling air 

pollution have generally imposed uniform emission limits on 
each stack or vent within a plant. These approa~hes no not 

consider the wide variation in control costs that exist among 

plants because of age, design, size, and production:fa~tors. 

However, the U.S. Environmental Protection Agency, th~ovgh its 
Emissions Trading Program, allows plants to take advantage of 

these differences to find the most efficient, ieast-co~t, or 

sven profitable way of controlling air pollution. 

"Emission Reduction Credits" are created when plants decrease 
their air emissions beyond current legal requirements. Plants 

will usually make these reductions when they are le~st expen
sive. For example, when old equipment is being re,.,: ::•ced or 

new pollution control requirements must be met. ~hese credits 
can be used as soon as they are created to off$et pcliution 

resulting from existing plants that expansion. They can be 
"banked" for future use, or traded with other plants that may 

find it cheaper to buy those credits than to create their own. 
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The costs of controlling a pound of same pollutant from 

adjacent processes in plants often varies by as much as • 
100 to 1. This new flexibility can save plant managers 

millions of dollars on control expenditures without adversely 

affectin air quality. 

Another example of the market-based approach to controlling 
pollution is the system of effluent charges administered by 

the States in the Federal Republic of Germany, which is close

ly tied to the traditional regulation system of the Federal 

Water Management Act. Under this act dischargers are required 

to meet minimum standards of waste water treatment. Simul

taneously, a fee.is levied under the Federal Waste-Water 

Charges Act for every unit of discharge depending on the 

quantity and noxiousness of the effluent. Dischargers have 

the choice of paying the charge or reducing the discharge 

- conseguently reducing the payment - through increased pr~ 

treatment. They can develop individual control and payment 

strategies that are least expensive. 

The advantage of this charge system is that pollution control 

may become cost-effective for all dischargers. Every discharger 
facing an effluent charge has an incentive to reduce pollution 

to the exten~ that is less. expensive to install controls 
rather than pay the ligher charge. Therefore, all dischargers 

facing the same charge will spend the same amount per unit of 

removal at the margin. This equalization_ of marginal costs 
means that the cost of control will be.the lowest possible. 

Moreover, wnat ever the total expenditure on controls, the 

reduction ln discharge will be the maximum possible for 

expendi~~res of that magnitude. 

An Effluen~ Charge Program that is designed to induce firms 

to pretreat is unique to the Federal Republic of Germany. ~ 
Similarly the Emissions Trading Program is well established 

only in the United States. The implementation problems 
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• associated with these approaches have been more or less exten

sively studied in the respective countries. However, no infor

mation has been developed or exchanged that would allow the 

governments to determine the applicability of these approaches 

to their own systems. 

• 

Therefore, the governments of both the United States and the 

Federal Republic of Germany, in cooperation with the German 

Marshall Fund of the United States have launched in July 1982 

a unique cooperative research program on "Achieving Environ

mental Quality through Economic Incentives: A Comparative 

Analysis of Alternative Regulatory Approaches in the United 

States and the Federal Republic of Germany" which was set up 

under the terms of the US-FRG Environmental Agreement of 1974. 

The purpose of the program was to ficilitate an exchange of 

information and experience concerning effluent charges and 
emissions.trading between the U.S. Environmental Protection 

Agency and the West German Ministry of Interior. Using existing 

literature and empirical studies of these market-oriented 

approaches, the research program should determine the advan

tages and limitations of implementing such techniques in the 

United States and West Germany. 

The study repnrted in this volume was done as part of this 

research program. The report summarizes the results of a 

one-year effort to evaluate the U.S. Environmental Protection 

Agency's Emissions Trading Policy and to analyze its applica

bility in t~e Federal Republic of Germany. 

Many p~oplt. made important contributions to the project by 
providinc- assistance, by sharing their insights and research 

results, by providing very helpful conunents on an earlier draft, 

and debate with the authors. 
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Executive Summary 

I. Introduction 

~his report summarizes the results of a one-year effort to 

evaluate the U.S. Environmental Protection Agency's Emissions 

Trading Policy under six criteria meant to be relevant, neutral 

and fair: the Policy's ability to improve air quality; and its 
real or potential effects on cost-effectiveness, economic deve

lopment, technological innovation, the administration and en
forceability of the Clean Air Act, and its legal feasibility. 

Such an evaluation must state several caveats. First, as for any 

innovation, it is critical not to compare the effects of the 
new policy against aa idealized version of the existing regula

tory regime. The test must be the new policy's incremental effects, 
for better or worse, on the Clean Air Act as it actually operates, 
rather than its effects on a statute assumed to operate perfectly. 

Second, it is not always possible t'o identify those impacts direct
ly attributable to EPh's regulatory reforms. For instance, it is 
not possible to determine whether certain emission reductions 
only have occurred owing to the banking and trading system or 
would have occurred ~nyway without an emissions bank (e.0. as an 
incidental side-benefit of projects undertaken for some other 
economic reason, such as energy conservation or solvent recovery). 

Third, the criteria are difficult to apply in a quantitative sense. 
For instance, it is not ~o~sible to quantitatively evaluate the 

cost-effecti~eness cf the new strategy. It is possible, however, 
to ask wheth~r the ne\i policy is likely to be more o: less cost

effective than tne existing policy. Ther~fore, we d0 not attempt 
to quantify the extent to which the emi~sions trading policy will 
meet any particular criterion. Rather, we indicate where it 

appears that emissions trading is more or less successful in 
meeting a criterion than the existing policy. 
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Fourth, the policy is new and rapidly evolving. The Policy • 

Statement issued in 1982 was an interim policy, was followed 

by a request for further public comment (August 31, 1983}, and 

will soon be replaced by a final revised policy, both of which 

address concerns identified here. This evaluation is therefore 

preliminary. The issues it identifies are based more on fears 

than on adverse effects that have actually materialized; and 

steps taken by the policy to preclude such effects must also 
be recognized. 

Furthermore, the experience with emissions trading is limited 

so we can make no_ pretense of fully understanding all there 
is to know about how· it will work out. However, it is nature 

enough that some clear insights are beginLing to emerge. The 

purpose of this paper is to isolate those insights. 

Fifth, we are confronted with the problem that our analysis ~ 
aimed at a variety of targets since there are a number of state 
and local versions aside from the EPA poli~y on emissions tra

ding as articulated in the Policy StateIT'.ent. ".1'.'he Policy Staten.~n·c 
~ •" ' ...... 

only sets forth minimum legal conditions EPA considers neces

sary for ~missions ·trades to satisfy CAA req·~irements. There


fore states are free to adopt generic rules which incorporate 

all vr any combination of the proposed trading n~proaches or 

to let trades continue to be implemented as individual SIP 
revisions. Furthermore, states are free t~ stipulate additional 

. criteria for assuring that certai~ loopholes are avoided and 

their attainment strategy will not be jeop~ad.i.::::.;:J. This evalua
tion is therefore incomplete • 

. . ...;. 
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• 
II. Emissions Trading 

Generally speaking, the policy allows plants to reduce pollution 

control costs by substituting inexpensive extra emission re

ductions· for costly required ones, so long as this "trade" pro
duces equal or better environmental results. Savings are possible 
because the cost of removing one unit of the same pollutant often 
varies widely. They may be pursued by bubbles which allow emergers 

of existing one or more plants to re-allocate their SIP emission 

limits, controlling cheaply-controlled stacks or vents more in 

exchange for less control of those which are expensive to control~ 

• 

by netting, which excuses expansions or modernizations in clean 

areas from stringent requirements applicable to "new sources", 

provided plant-wide emissions do not significantly increase; by 

offsets, which allow new sources to locate in nonattainment 

areas, so long as they secure greater reductions f1om existing 
plants; and by banking, which encourages plants to create extra 

reductions at optimal times and store them in a legally-protected 
manner for future use or sale. 

The components of emissions trading complement one another. 
Where a bubble produces an overall reduction in emi~sion=, that 
reduction may be stored in a bank for future use or sale; where 

banked reductions exist, they can be used either by existing 
sources to meet State control requirement~ inexpen~ively, or by 

new sources seeking to locate, expand or mddernize in nc~-attain

ent areas. 

Transactions under the emissions trading system can only use re
ductions (ERCs) that are surplus (greater than ~equiLed by law), 
permanent, quantifiable, and enforceahle; 'l'rte:J must involve 
emissions of the same pollutant. They canr.v·~- be used to avoid 
limits applicable to hazardous emissions or n~w facil~~ies. 
Applicants must demonstrate, through dispersion modelling or 
specified surrogates, that they will produce ambient results 

equal to or better than regulations applicable before the trade. 
All trades must be confirme~ by specific enforceable permit 
changes, before they can be used. 



III. Conclusions 

Air Quality Improvement. Traditional regulation has achieved • 

only qualified success (despite progress, after 13 years many 

areas have still not met statutory deadlines or air quality 

standards). It will become increasingly complex as regulators 


attempt to squeeze more reductions from already-regulated sources 

or regulate small unregulated ones. Emissions trading can break 


this regulatory deadlock in theory, and in at least some 
respects has produced better air quality improvement in fact. 

Each offset, for example, must by definition improve air quality 

in nonattainrnent areas. Banked reductions producH extra air 

quality while surplus reductions remain in the bank. Though 
bubbles are not required to improve air quality, many have 

produced more reductions and faster compliance than traditional· 
regulations. The policy's general criteria for approvable emis
sions trades seem well calculated to encourage such results and 
achieve air quality objectives. 

Nevertheless, the ways these criteria might be implemented raise• 
concerns that trades could adversely affect air quality. Some 
of these are: that nets may worsen overall air quality in 
attainment areas through cumulative ."insignificant" increase 
in emissions; that equal trades of the same pollutants might 

worsen air quality due to these emissions' different biochemical 
characteri~tic~, undetected trace elements, unknown synergies, 
or effects on longrange transport; and that trades shown by 

dispersion modelling to produce ambient equivalence may never
theless resu,lt in "hot spots" due to modelling ambiguities. 
Perhaps t~1e most serious concern is that trades allowing credit 
for the r.;hutdown of elderly facilities may unacceptably i~crease 
long-t~:m emissions, if the source securing those credits can . 

· conti".Ue to use them beyond the "supplying" source's useful life. 

These concerns are fears of effects which do not yet seem to .• 
have materialized. They must be evaluated against both the Act ._ · 
current operation and steps prescribed by the policy to counter
act them. Under the policy and associated regulations, for example, 

http:conti".Ue
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• any cumulative increases in emissions due to nets must be tracked 

by states for individual plants (to protect the integrity of New 
Source Review) and for the area as a whole (to protect the PSD 

increment). Adverse effects are further minimized because netting 
sources must still meet stringent NSPS, and because nets can only 
occur in areas well below ambient health standards. Equal trades 

of emissions with different biochemical characteristics, etc., 

may well improve air quality, since such ancillary effects are 

not considered in the original regulations. Modelling is more 

likely to produce "hot spots" under the traditional regime, 

where emission increases showing modelled attainment must be 

granted despite similar ambiguities --- and without an accompa

nying decrease. Even shutdown credits raise cognizable problems 
only where a state plan to promptly attain standards has not 

been approved by EPA. If such a plan has been approved, the area 
will attain without regard to any shutdown credits or the tra

• 
ding sources' remaining lives. If a plan has not yet been 
approved,.~no more than one-fifth of .the shutdown source's 
emissions may be given credit under the 1982 policy, and a full 

plan must still be developed. 

Trading should produce neutral or better ambient results than 

traditional regulation, if implemented with an eye toward these 
concerns. The 1982 policy noted several ways states could address 
such iS$Ue~. EPA recently requested comment on further option~, 

including a ban on shutdown credits or a requirement that they 
produce extra improvements, in nonattainment areas witho~t 
approved plans. 

Cost-effectiveness. Emissions trading can substantially re

duce both the direct and indirect costs of traditional U.S. 

air ~ollution control for individual firms, state agencies 
and society. Unlike traditional regimes it provides strong 
incer.tives for industry to seek out low-cost .innovative control 
methods, to control emissions more than the minimum required, 
to capitalize on control opportunities presented by site-speci
fic variations, and to disclose this information, thereby 
facilitating air quality management. 
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By December 1982, EPA had approved or proposed to approve 34~ 
bubbles saving more than$ 164 million over the cost of tradi

tional control, with many producing greater reductions than con

ventional regulation. More than 100 other bubbles with average 

compliance savings of ~ 3 million each were under review by 

EPA and states. These bubbles enabled more cost-effective 

compliance by existing sources. 

Offsets and netting serve analogous functions by allowing new 

and expanding sources to locate, modernize or increase pro

duction more easily and cost-effectively. Between 1976 and 

1982 more than 1900 offset transactions also produced con

siderable cost-savings. (A March 1982 report by the U.S. 
Congress' General Accounting Office estimated compliance 
savings in the billions per year from broader use of all 

three approaches.) 

Banking can produce further savings by smoothing state agen~' 
workloads and making a pre-approved pool of reductions readily 

available for use in bubbles, offsets or nets. It also reduces 

the risk of control innovations, by making ERCs aJailable 
should a new technique perform less well than required. 

Economic Development. The tr~ditional reglme attempts to recon

cile industrial growth with air quality progres3 by imposing 

very stringent "technology forcing" requirements on new ~ources 

and major modifications. The net effect has been to discourage 

modern;zation, protect exiEting so1lrces from competition, and 

perpetuate older sources, leading to greater pollution than if 

regulatory barriers to·r~~lacement were not so high. Emissions 

trading can better allo·: normal industrial expansion by easing 

entry of new sources and r~vitalization of existing ones, with

out sacr~ficing air quality to development. Indeed, trading•... 
apprears~to have done so, since by October i382 nearly all· 

states had adopted offset provisions and about 1900 offset 
transactions had taken place. However, less than 5 % of these 
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• offsets were between firms (as opposed to within the same firm), 

suggesting that development effects turn on the details of the 

trading system adopted by a state. I.e., the past market for 

interfirm transactions has been limited --- perhaps because 
banking was not avai.lable to help cources find outside reductions 

and better accomodate these competing goals. 

Technological innovation. Trading appears preferable to tradi

tional "technology-forcing," which is slow, based on inevitably 

poor information, and capable of worsening air quality by dis- · 

couraging modernization. The policy encourages firms to control 
more than required, to use their superior knowledge of creative 

control opportunities, and to disclose such opportunities in 

order to profit by them. While most ERCs to date have come from 

low-cost investments such as transfers of available technology, 

• 
or as side-benefits of other projects, this may be related to 
"command-and-control" tendencies to make new approaches manda

tory requirements. Moreover, such results should be expected 
in the early stages of a new program, where regulatory risks to 
users are perceived to be high, where the most inexpensive 
alternatives would be used first, and where firms would seek to 

minimize large research or development costs. Nevertheless 

some firms did make substantial investments in alternative 
control strategies that seem "innovative", either in ways of 

managing pollution or in actual controls. 

Administration/enforceability. In general the policy will 
neither lighten nor aggravate complex current processes for 

limitsetting and enforcement, though in many cases it can ease 
such burdens. Needs for meaningful operating permits and better 

compliance data are examples: it may be easier for states to 
require productj.0n limit~ or continuous monitoring on a case
by-case basis as conditions of trades from which applicants 

• stand ~o save millions of dollars, than to impose such require

ments across-the-board. Generic trading rules, netting, banking, 
and the fact that applicants must document acceptability can 

,also simplify traditional procedures, while screening out appli

cations whose administrative costs are likely to be high. 

http:productj.0n
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Major concerns here are the policy's potential to delay •compliance through last-minute bubble proposals, and its 

potential to increase state permitting burdens through the 

need to evaluate novel control techniques or permit previously 
unregulated sources. However, the policy explicitly provides 

that no enforceable compliance schedule can be extended with
out EPA approval; and bubble applications de not defer such 
schedules, which remain fully enforceable until a bubble 

assuring equal or better progress is actually approved. More

over, in view of the situation faced by states whose current 

regulations are inadequate to attain health standards, novel 

control techniques and increased permitting are inevitable, 
whether or not trades are used. The need for such additional 
knowledge, and for incenti~res to encourage sources to request 

regulation instead of resisting it --- put another way, the 
defect of cent~alized eff0rts to mandate further controls 

without such knowledge or flexibility --- was the mai~ reaso~ 
trading was co~ceived. 

. " 


• 
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A. Introduction 

I. Background 

Economists and other analysts of goverrunent policy have long 

contended that the imposition of detailed rules may not be 

the best way to accomplish derived goals in environmental 

management. While such rules appear to go directly to the 

heart of things and guarantee the desired outcomes, they 

have been criticized for being economically inefficient, 

subject to excessive administrative and litigative delays, 

and demanding of far too much detailed technical knowledge 

for the capabilities of state and federal agencies. For a 

variety of reasons - perhaps the most important of which is 

the growing concern with the costs implied by the environmen
tal laws of the 1970s - this concern of academics has come 

~ to be shared by many people in the U.S. government. 

The U.S. Environmental Protection Agency has developed and 

encouraged the application of new regulatory techniques and 

incentives unde~ the Clean Air Act whose objectives are to 

enhance the cost-effectiveness of regulation and to demonstrate 

the compatibility of the·nation's economic development and 
ervironmental pr~tP.r.tion goals. The specific regulatory reforms, 

collectively referred to as "emissions trading" include: 

the Bubble Policy: existing sources (or groups of sources} 

may be permitted to increase eoissions. beyond the current 

standard in ~~~·hange for compensating emission reductions 

at othe:t si:>urces at the same facility or at other facili
ties (owned hy the same or another firm). 

• 
The Netting Policy: an existing source expanjing or moder

nizing will not be subject to resource-intensive and time
consuming administrative procedures for new plants if the 

.. 
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sources compensate for added emissions by reducing the 

pollution from existing emission sources in the same • 
plant. 

the Offset Policy: a new source may add emissions in a 

nonattainment area if it pays for a greater reduction in 

emissions somewhere else in the same area; 

Emissions Banking and Trading: a firm that beats its 

emission standard may deposit as a credit some fraction 

of its excess emissions reductions in an emissions bank, 

which can be stored in a legally-protected manner for 

possible future expansion needs, used 45 a hedge against 

future reductions in permissible emissions, or sold to 

some other firm that seeks emission permits. 

All of these approaches are ·intended to encourage the use of~ 
emissions trades to achieve a more rapid attainment of national 

ambient air ~uality standards by stimulating faster compliance. 

Th~y are designed ~o introduce flexibilitv into the means by 

whicr firms comply with environmen~al regulations by introdu

cing the possibility of trading emissions at one place for 

emissions somewhere else. They are designed to produce signi

ficant savings iri polfution control c~st~ and to remove· 

existing barriers to technological innovation. They are also 

intended to make extra pollution control profitable generating 

yoluntary control by unregulated sources ~s well as improved 

~ontrol by regulated ones and to procu~e better information for 

air quality planning. 

• 
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4!1t II. Objectives, Scope, and Methodlology 

Given the foregoing background, the objectives of this study 

are: 

to summarize available information on EPA's regulatory 

reforms under the Clean Air Act 

.• to trace the evolution of the new market-oriented approaches 

to identify the factors influencing their design and 

implementation 

to describe initial experience implementing the new 

approaches 

to eval~ate their advantages and disadvantages 

~ and finally, 

to examine whether the U.S. experience may provide lessons 

useful to future efforts in the Federal Republic of Germany 

to implement such market-oriented approaches to pollution 

contrC'1. 

To meet Lhese objectives, we have focussed on the following 

main issues: 

First, we have attempted to characterize EPA's emissions tra

ding policy by focusing on: 

the history and goals of EP.~. 1 s ·.:agulatory reforms under 

the ~leau Air Act 

the evolution of the emissions trcding policy

• the design of the new concept an~ its key terms 

the basic requirements that have to be satisfied by any 

applicant 
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the political, ·1egal, administrative and economic frame- • 

work of these reforms 

and the number of transactions that have occured thus far. 

This summary of the major facts about EPA's regulatory reforms 

has served as a necessary background for the subsequent evalu
ation of these reforms. 

A second focus of the study was on the environmental impacts, 

cost-effectiveness, growth effects incentives for innovation, 

administrative ease, enforceability etc. of the emissions 

trading policy from a theoretical and empirical point of view. 

Here we have tried to examine a wide range of questions related 

to the evaluation of any environmental policy. EPA's re~ula-

tory reform has been assessed in accordance with evaluative cri
teria derived both: 

from the specific objective:; of ~.S.-air pollution c.:<Jnt'rol• 
policy, and 

from reasonable expectations one should have about ar.y 

environmental policy. 

~ t~ird focus of the study was on the usefulness of an exp~r~ 

of EPA's new policy across the Atlantic and a future applica

tion in the Federal Republic of Germany. 

Here we have engaged in analyzing the problems associated ~iith 

an application and implementation of novel regulatory :.-efl":..T"•s 

in the Federal Republic of Germany. 

We have focussed most of our attention upon any significant 

differences in the environmental goals and in the legal, 
institutional, or economic structures of t~e United States 4t 
and the Federal Republic of Germany that may eff~ct implemen
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4lt 	 tation of novel regulatory reforms. We have attempted to 

identify some of the questions West German decision-makers 

must confront when developing an emissions trading system in 

the Federal Republic of Germany. 

To meet the objectives of this study, we first conducted a 

thorough 	review of the Emissions Trading Policy Statement and 

other government publications, literature, economic studies, 
and articles pertaining to the Clean Air Act, command-and

control regulation, and emissions trading. This research 

effort provided an overview about regulatory development at 

the federal level and nation-wide efforts toward implementing 

market-oriented approaches. 

Second, armed with hy~otheses as to the possible working of 

• 

the emissions trading policy we performed an extensive pro

gram of interviews with experts and interest groups (see 
Appendix 	~{I I I} • 

Our methodological approach thus consisted of a review of 
literature and field work. Throughout the report, we Lely_ 

heavily on legal and economic analysis. Moreover, we made 

every effort to obtain documented evidence on. implementa~ion 
~=~hlems associated with the emissions trading policy. 

Since the experience with emissions trading is limited we 
cannot pretend to fully und~rstand all there is to know about 
how it will w..:irk out. It is mature enough, however, that some 
clear insights are beginning to emerge. The purpose of this 
report is to isolate those insights . 

• 
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'B. 	The Emissions Trading Policy in the Context of the • 

Present Regulatorv System 

I. The Regulatory System 

The Clean Air Act 19701) seeks to keep the ambi~nt con

centrations of selected pollutants at a ·.level considered 

to be sufficient to protect public health and public wel
fare by.. establishing ambient air quality standards that 

are to be enforced by state implementation plans. Further

more, it limits the emissions of certain hazardous pollu
tants by requiring the determination of emission stan

dards. Finally, it establishes performance standards, 
i.e. regularly emission standards, for new and modernizing 

existing sources reflecting the application of advanced 


control technology (New Source Performance Standards) •
. 
The 	Clean Air Act Amendments of 19772) added two complex •
regulatory frameworks which supplement the general re
quirements, the nonattainment and the non-deterioration 
programs. The nonattainment program mandated the states 
to revise the state implementation plans in areas that 
did not attain the ambient air quality standards by the 
statutory deadline Cil,U. ·introduced stricter requirements 

for sources regulated under these implementation plans, 
especially by imposing the use of advanced control tech

nology (lowest achievable emission rate for new and mod
ernizing existing sources, and reasonably available con
trol technology for existing sources). The non-deterio
ration p~ogram attempts to maintain the existing air 
quality in areas of the country where the ambient air 

quali:.y is better than the ambient air quality standards 

require: it permit3 only specified increases of the exist- • 
.	ing pollution levels and requires new and modernizing 
existing sources to use advanced control technology (best 
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• available control technology). Since any area in the 

country is, with respect to a particular criteria pollu

tant, either a nonattainment or a clean (attainment) area, 

either of the two regulatory frameworks is applicable 

throughout the country. 

1. 	Key Elements of the Regulatory System Established by 

the CAA of 1970 

a) 	 National Ambient Air Quality Standards 

National Ambient Air Quality Standards (NAAQS) estab
lished by the Environmental Protection Agency specify 
maximum concentrations of pollutants legally permissible 

3 

• 
throughout the country. > The standards define the qual

ity of air which must be achieved to prevent adverse ef
fects. Two kinds of standards are provided: primary and 

secondary. The primary standards are designed to protect 
public health, while allowing an adequate margin of safe
ty, and establish levels of pollutio~ which cannot be ex

ceeded without causing adverse ·effects on human health. 
The secondary standards are designed for the protection 
of public welfare, e.g., vegetation, property damage, 

scenic value. Air quality standards are set .for a limited 
number of pollutants which the legislature considered to 
be most critical, the so-called criteria pollutants, 4> 

namely particulates, sulfur oxide, photochemical oxi

dants (measured as ozone), hydroc~rhons, nitrogene oxides, 
carbon monoxide, and lead (See Table 1). There is no ambient 
air quality control program for any other pollutant • 

• 

.. 
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Table 1 • 
National Ambient Air Cl2li:!::l Standards a/ 

Averaging Standard IA!vels 
Pollutant Time Pr:inaey Seccndarv 

PM 	 Annual (geo- 75 ug/rn3 6('\ ug/m3 
metric mean) 

24 hrs 'E.f 2ecr urz/~ 	 150 ug/m3 

so 	 Annual Carith- 80 ug/m3 (0.03ppn)
2 metic mean} 

24 hrs £1 365 uq/m3 (O.l4ppn} 

3 hrs 	 1300 ug/m3 ( 0. Sppn) 

8 hrs£.! 10 uq/m3 (9 ppn) 10 ug/m3 (9 ppr1) 

l hr £1 40 ug/m.3 (35 pt:m) 40 ug/m3 ( 35 p.;:m) 

.... Annual .(arith- 100 ug/m3 (0.05 ppn) 100 ug/m3 {0/05 pp-:i) •~ metric mean ) 

03 	 1 hr El 235 ug/m3 (0.12 ppn) 2~5 ug/rn3 {0.1:2 ppn) 

HC (non- 3 hrs 160 uq/m3 ( 0.24 ppn) 160 ug/m3 (0.24 r:pn) 
l:le'thane) s/ (6 i!ilTI to 9 am) 

I.sad 	 3 m:mli.s l.5 uq/m3 l.Suc;/m3 

~/The Na~cr.a..l .lsmbient Air Quallty Sta.ndares (~$) arP. classifiee as '!i-:..;er 
pr-'..r.ary or :SeconCarJ', and cross-classified accorcin-:- to various t.ime periods 
of c:crrpl..i;:uice. The pri.nary-~s are designed to "protect the public healt.'".i. •• 
'Ihe seconCary staneards are more severe and are designed to "protect the pu'..'
lic welfare from any known or anticipated ac?verse effects·•••• " ':'he functicr.al 
meaning of a tandem NAACS can be best de:!c:ribed as that of a targ'et and gcal 
relaticr.s.."lipr i.e., the primary ~S serves as a target with the seeoridacy 
W\AQS as -=.bP. 9cal. The Clean Air Act calls for attaining the prina.ry standard 
'"as eX}?'-elt".::-~ly as practicable" '#hi.le spec:ifyin; a reasonable ti."Tle at whicb 
such seer ~ry st.ar2Card will be attained. " 

b/Hot to ~e exceeded ncre t.~n once per year. Pr.·.viously, this star.ca.re 
- g:verned c::or ....:ent.raticns of photochemical oxiee .1tS, which are aFProxirre.tel~r 

90 perce.'rlt czcne. 

c/A ncnhealt.lt 	related standard used as a ouice for ozone control.-	 . . . 
Source: Envircnrnental C\:ali:!::! : 'Ihe 11th Ar.nual Reert of the Council en 

F.r.vironmental CUality-1980, p. 172. • 

http:star.ca.re
http:prina.ry
http:functicr.al
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• The principal NAAQSs were set in 1971. The lead standard 
I 

was determined only in 1978, and in 1979 the (short-term) 

ozone standard was somewhat relaxed1 all other standards 

have remained unchanged since their original specification. 

The secondary standards are largely identical with the 

primary standards. Exceptions are sulphur dioxide and par

ticulates, for which there are stri~ter long- and/or short

term standards.· Since the NAAQSs are designed to prevent ad

• 

verse effects by air pollution and scientific evidence 

demonstrates that such adverse effects presented by air 

pollutants may depend on the time of exposure, the stan

dards often determine two kinds of limitations of concen

tration levels - long-term standards which may not be.ex
ceeded. on an annual average, and short-term standards 

which may not be exceeded for periods between une or 24 
hours, depending on the pollutant. The annual standard is 
·applied as a (geometric or arithmetric) mean, while the 

short-term standards are applied as maximum concentrations 
which, over the period indicated, may not be exceeded more 
than once per year. 5 ) 

As stated, the standards are designed to protect against 

adverse effects of air pollutants. With respect t~ primary 
standards, economic considerations are ir:r:elevant; in par

ticular, the, economic feasibility of achieving a pr .i.Jr.=iry 
standard does not justify non-enforcement of the stan
dard • 6 

> The secondary standards may contain ar. element of 

economic feasibility only to a limited extent. The Act 
does not require that .these standards allow for an ad
e~ua te mar.gin of safety; to this extent, economic con
siderac: ons are legitimate. 7 

> 

The Clean Air Act 1970 provided that the primary stan

• dards should have been attained by 1975, subject to a 
two-year extension under certain conditions. July 31, 

1977 was the ultimate statutory deadline for attainment 
of' the primary standards. 8 > The secondary standards 
should be achieved within a "reasonable time". 9 j since by 
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Table 2 
NUMBER OF COUNTIES NONATTAINMENT FOR PRIMARY STANDARDS 

-

PrimaryEPA 

neqion TSP 

-
i' 5 

2ti . 

20III 

27IV . 

v 50 

1~VI 

14VII 

rnIViti 


IX 
 31. 
I 

10I x 
i 

197f'lbtals 

-
Pdmary 

S02 

l 
2 

1 

0 

9 

41 

N02 

0 

0 

0 

0 

I 

1 

I 
l 
I 0 

1 0 

6 
• 

0 


2 


79 

6 

4 

0 

11 

1~l02• 

3 

9 

0 

. 

1 

22 

] 

s· 

4 

7 
. 

4. 

!>O 

co 

1907• 

12 

17 

9 

8 

6 

l 

2 

12 

22 

9 

90 

03 

1902* 1907* 


18 27 
. 

22 31 

- ]5. 64 

]4 12 

29116 

)2 2 

6 5 

0 B 

19 11 

4 5 

--· ---· 
315 171 

Total 
N/A** 

. 49 

51 

104 

66 

1"/1 

41 

22 
.... 
0 

27 

·55 

20 

-
608 

+The "1982" column shows the number of nonattainrrent counties where no extension of the 1982 

attairmelt deadline was requested. The "1987" column shows the m.ullber of counties where states 

were granted an extension through 1987. 


++The "Total N/A" column shCMS the m:anber of counties that are nonattainment for the primaJ::y 
starrlard for :::ne or rrore i;:ollutants. 

NJrE.e are 3, 1ci0 rounties in the United States. • 

Source: Infonnation provided by th~! ·1.s. Environrrental Protection Agency. 
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• 
the ultimate deadline many areas had not attained the 

primary standards - attainment was highest with respect 

to sulphur dioxide and carbon monoxide and lowest with 

• 


respect to photochemical oxidants and hydrocarbons - the 
Clean Air Act Amendments of 1977 extended the ultimate 

deadline for compliance with the primary standards until 

December 31, 1982, for carbon monoxide and oxidants until 

December 31, 1987. It can be predicted that these relaxed 
deadlines will not be met, either, by all AQCRs, so that 

.a new extension may become necessary. 

b) State Implementation Plans 

The primary instrument for ensuring the implementation, 
maintenance and enforcement of the primary and ·secondary 

standar~s is the State Implementation Plan (SIP) • The 

responsibility to develop and adopt the SIP is delegated 
to the state agencies; however, the SIPs must be submit

ted to EPA for approval, and where a SIP does not ensure 

attainment of the standards by the statutory deadline, 
EPA may substitute its own SIP for that submitted by the 
state agency. 10) To provide basic geographic units for 

the air pollution control program. the country was div
ided into 247 air quality control regions (AQCRs) which 

were composed of smaller air quality management areas 

(AQMAs). Attainment must be achieved in any AQCR or 
AQMA; however, with the exception of California, the 
states would adopt only a single SIP for their whole ter

ritory (based on partial plans developed by the regions). 

For obtaining EPA approval, the SIP must set forth a com
bination of control measures whose combined effect will 
r~sult in attainment by the statutory deadline. 11 

> The 
applicable control measures ar~ emission limitations, 
schedules and time-tables for compliance, and, if neces

• sary, other measures that are necessary to ensure attain

ment and maintenance of the standards such as technical 
specification standards, input standards and transpor
tation controls. Dispersion techniques such as stack heights , 
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... 


and intermittent controls are in principle not allowed as 4lt 
a means of achieving the NAAQSs; since 1977 stack height 
can only be conside~ed to the extent that it does not ex
ceed good engineering practice as determined under regu
lations promulgated by the EPA. 12 > 

The first generation of SIPs were rather .deficient. 13 ) 
Due to the lack of available air quality data and adequate 

modelling, many SIPs utilized a simplified concept of 

making a single computation for the whole AQCR and applied 

a standard rollback approach, estimating the total quan

tity of the pollution of the AQCR and the amount of re

duction ne~essary to attain the standards, and requiring 
all major sources to reduce their emissions ~Y the per
centage so calculated. This approach had the r~sult that 

in many portions of the AQCR, the control~ required of 
the polluters were inadequate, while in - fewer - other 
parts excessive controls were imposed upon polluters. The 
1977 amendments therefore required a complete revision of • 
all implementation plans in all areas where the standards 
have not been achieved by the original statutory daaoline. 

This revision was to be completed by July 1, 1979, and it 
was . expected that the revised SIPs were based on better 
monitoring data and modelling with respect to part.l.cular 

sources. The deadline of 1979 has not been met by ~~~y 

states. In the Spring of 1984, there still were some states 
that did not have approved SIPs for their or i;:::.1ne of their 
non-attainment areas, and other SIPs h3d only been approved 
conditionally. 

• 
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EXHIBIT 1 Major Elements in Air Quality Management in the U.S. 

"Criteria" pollutants 
Criteria document 

SIP Control techniques NSPS 
regulations regulationsdocument 

Federal 
• 

State 

State 

local
• { 
Stationary 

sources 


Local 
szate -
federal 

• 
Source: Bradi and Bower, Benefit-Cost Analysis in Air Quality Management, 15 
Environmental Scien:e and Technology 256 (1981) 

Set NAACS 

----------- -----1 
SIP development (attain NAAQS/PSOI 

New source review 
:NSPS 
• PSO 
. Emission offset 

't 

~---------------

________.J 

Emission 
limitations 

Permits 
• operating 
. variances 

Existing sources 

Permits 
• construction 
. operating 
. variances 

Self monitoring/sampling/analysis/reporting 

Agency monitorin11/samp ling/analysis 

Compliance 

Attainment maintenance PSD 
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The implementation plans set forth individual require ·•ments with respect to all sources, new sources as well as 

existing sources. The most frequent control technique are 

requirements applicable to particular categories of sour

ces rather than individual sources. In this case, the in

dividual emission limitations applicable to a source can 

only be tracked by reference to additional computerized 

lists of sources and requirements applicable to them. 
Generally, there are no absolute emission limitations but, 

rather, emission rates per production unit or operating 

hours. However, the SIP normally assu~es, in a rough 
fashion, a certain production capacity of the regulated 
sources. 

The major contrcl device for ensuring compliance with the 

SIP is a preconstruction review program for major new 
sources and the (significant) modificati~n of existing 

14 sources. > However, the Act of 1970 did not require the 
granting of permits for these sources. 

c) National Emission Standards for Hazardous Pollutants 

In addition to the ambient air quality standards, the 
Clean Air Act requires EPA to promulgate National Emis

. 15)
sion Standarns for Hazardous Pollutants (NESHAP). 

These s;:tandards apply to pollutants to which no ambier1t 
air quality standard is applicable and which cause or 

contribute to an increase in mortality or serious irre
versible illness. EPA listed more than 40 pollutants that 
qualify for potential regulation but has listed only 
seven as hhzardous. Hazardous pollutant standards apply 
to substtuces such as asbestos, beryllium, mercury, vinyl 
chloridt.:., a:1d benzene. The enforcement of these standards 
is ensured by the requirement of preconstruction review 

which is applicable to new sources and the modification • 
of existing sources; however, the standards are in prin,. 

.ciple also applicable to all existing sources. 
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• d) New Source Performance Standards 

Independent of ambient considerations, the construction of 
major new sources and the (significant) modification of 

existing sources is subject to new source performance 

standards {NSPSs)~G) These standards are uniform tech

nology-based emission standards which are set forth by EPA 

for individual industrial categories. Source is defined as 

any building, structure, facility, or installation which 
emits or may emit any air pollutant. 17 ) Modification of an 

existing source is any physical change.in, or change in 

the method of operation which increases the amount of any 
pollutant or causes new pollution. 18 ) The regulation of 

major sources, i.e. sources with an emission potential of 
' 

• 
more than 100 tons per year, has priority; however,, minor 
sources that contribute significantly to air pollution, 

shall also be re~ulated, and there are a number of NSPSs 
that cover such minor sources. 

• 

In principle, the law permits only the establishment of 
performance standards, not of .other standards such as 
specification and operation standards. Only where per
formance standards are not feasible, other standards may 
be set. 19 ) With respect to fossil fuel fired sources, 

emission limitdtions as well as percentage reductions 

can be prescribed; with respect to all other sources, the 
law only provides for the setting of emission limitations. 
The NSPSs shall reflect the application of the best tech

nological system of continuous emission· reduction which 
has been adequately demonstrated. 20 

> This formula con

tains a dynamic element: it. is ?lOt necessary that the 
control technology is already routinely achieved in in
dustry. In prescribing the standards, the cost of achiev

ing the standard as well as energy considerations must 
be taken into account. This calls for some cost-benefit 
considerations; in the practice of the EPA, the firms' 

http:pollution.18
http:change.in
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ability to bear the cost of a particular standard as well 

as marginal cost-effectiveness are taken as basis for 
standard setting. 21 ) 

The requirements are technological·. Therefore, in the case 

of fossil fuel fired sources, the use of low sulfur coal 

is not a means to comply with the standard. However, de
sulphurization of fuel may be credited. 22 ) EPA is em

powered to set forth 1 in respect of a pollutant, different 
23standards for different categories of sources. > 

As of December. 31, 1983, EPA had promulgated NSPS for more 
than.70 categories of industrial sources. These standards 
sometimes apply to the whole plant, more often to certain 
facilities or equ.ipment within plants. 

• • 

.•. 

J 

• 
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• The standards promulgated so far are no absolute limitations 

of total emissions: normally, they set forth a quantitative 

limitation per production unit. For example, the emission 

• 

standard for so2 for coal-fired power plants is 1.2 pounds 
per million BTU; in addition an emission reduction rate of 

90· or 70 percent is prescribed. With respect to particulate 

matter originating from cement production the emission stan
dard is 0.3 pounds per ton of input. Although the law pre

scribes that the standards reflect the best emission re- . 

duction system available, and it was exp~cted that the stan

dards would be quite strict, effectively preventing the de

te~ioration of air quality and contributing ~o attainment 

of NAAQSs, the practice of the EPA shows that this is not 

the case. The standards are relatively lenient: they normal
ly are at the weak en~ of performance achieved by reference 
technology. 24 ) 

The instrument for enforcing the NSPS is the requirement 
of preconstruction review. Sources subject to the stan

dard may only be constructed or modified if the competent 
state agency has granted the operator a permit. 25 > For 

that p'..:irpose, the operator must give advance notification 
to ~he state before beginning construction or modif i
catic:n, further notification is required before starting 

operat.:lon of the source, and finally the operator must 

su~mit oper.ating data after start-up. 

2. The Nonattainment Program 

a) Background of the Nonattainment Program 

'rhe provisions of the 19 77 Amendinents are a Congressional 
rc:spons~ ~o the failure of the r;tates to achieve the 
NAAQSs within the -time limit F.covided in the Clean Air 
A~t 1970. 26 ) As stated, in dFveloping SIPs to achieve the 

• 
NAAQ~s, the states used incomplete data and, if any, in

adequate modelling; they concentrated on cleaning up pol
lution from existing sources, normally by using a rough 
roll-back.strategy of equal reduction of pollution from 
these sources; delays occurred because many polluters 

were able to negotiate extensions for compliance. This 
had the result that in man areas the controls of exist
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ing sources to achieve compliance were inadequate. More ·•
over, the control of new and modified sources was not 

satisfactory. Although the Clean Air Act 1970 requir~d the 

states to adopt, in the framework of the SIP, a program 

for preconstruction review of new and modified sources and 

these sources were also subject to preconstruction review 

to achieve the NSPSs, little attentio~ was laid on review 

of these sources for the purpose of achieving the targets 

of the SIP. It was assumed that the NAAQSs would be at 

tained and that, due to the NSPSs, new sources could not 

be expected to contribute· considerably to ambient quality 

problems. With the passage of the initial deadline for 

achieving the NAAQSs in 1975 it gradually became clear 

that in many areas the standards would not be met. This 

would have had serious consequences for the construction 

of new and the modification of existing sources. Under 

the concept of the Clean Air Act 1970, no new construction. 

or modification per.mits could be issued if the deadlines 

for attainment were not met. Thus, the Clean Air Act could 

have stopped new indu~t:r:·ial. 'construction in substantial 

parts of the country. ln 1976 
' EPA made an attempt to limit 

the rigor of this restriction and reconcile the conflict 

ing national interests in clean air and continued indus

trial growth by issuing a~ Interpretative Ruling which 

introduced the "offset policy". 27 ) The Ruling provided 

that new plants coul~ be constructed and existing ones 

modified in non-attainment areas, but only if stringent 

conditions were met: in oa~ticular, emission increases 

from new or moderniz~· g existing sources had to be offset 

- by, decreases from ct.her sources: Congress responded ~ .o 

the no-growth dilemma b~ adopting the Clean Air Act Amend

ments· 1977 which contain many·elements-of the EPA offset 

policy. 

Under the Clean Air Act Amendments 1977, the country is • 
.. 
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• divided into nonattainment and attainment areas. Where 

an AQCR or, more frequently, an AQMA violates a primary 

or secondary NAAQS, with respect to any criteria pollutant, 

it is considered a nonattainment area for that pollutant; 

for pollutants that do not exceed the NAAQSs, the same 

area is an attainment (PSD) area. The final determination 

of areas as nonattainment areas is made by EPA. 

b) Revision of SIPs 

The states are required to revise their implementation 

plans with re~pect to nonattainment areas by June 30, . 

1979. If approved or conditionally approved, the revised 
SIP is the framework for pollution control in these areas. 

In particular, it applies to all sources that seek to con

struct or modify in nonattainment areas. If a state fails 

to adopt a revised SIP or approval has not been given by 

EPA by mid-1979, the 1977 Amendments provide for a con
28struction ban for major new or modified sources. > The 

major impact of this threat was not so much that new con
struction was actually stopped; rather, it lead to a speedy 
revision of SIPs (although the 1979 deadline was met only by 
a few states). The reason for this is that pending permit 

applications could be processed and EPA avoided the construc
?9)

tion ban by giving deficient SIPs conditional approvals. 

The revised SIP must ensure the attainment of any of the 
NAAQs as "expeditiously as practicable". 30) The ultimate 

deadline is December 31, 1982, and with respect to photo
chemical oxidants and carbon monoxide December 31, 1987. 

As many as :?9 states applied for such extensions for all 
or parts of the sta·~e, especially for metropolitain areas. 
Before the scheJuled attainment of the NAAQs, the ~3vised 

• 

SIP .must provide "reas-onable further progress" (RFP) 

towards achieving the NAAQSs. 31 

> Reasonable further pro


gress is defined as annual incremental reductions in emis
. sions, including substantial reductions in the early years. 

http:practicable".30
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following approval of .the revised SIP and regular re
ductions after that period that provide attainment by the 

deadline. 

c) Preconstruction Review 

Moreover, the revised SIP must provide a permit program 


for new sources and modified existing sources. 32 ) The 


Clean Air Act Amendments of 1977 substituted this direct 


permit program for the previous preconstruction review 


which left the states latitude in determining the appli 

cable control program for these sources. Its purpose is 


to ensure that the construction or modification of major 


sources does not prevent attainment of the NAAQSs by the 

statutory deadline. 


The precontruction review program does not apply to all 

new sources or modified existing source~. Rather, it is 

confined to major sources: in the case of a modification 

of a major source, only a significant mc~ification is rel 

evant. 33) Major source is defined as a scurce which emits, 


or has the potential to emit, 100 tons peI yeai of any 

criteria· pollutant for which a NAAQS exists. Some states, 


such as California, have introduced lower catoff levels 


for new source review. A significant modification is de

fined as a change in the design or mode of opeLation of a 

source which increases the annual emissions by 40 tons 


. per year. 

The interpretation of the new requiremeut:::> caused a num
ber of difficulties. First of all, the t!efir.:=..tion of "po

-·--_~ential to emit" which is designed t.J ey;·.;c:md the coverage 

~:of tlie cC;;ntrof program for new or modif ie1i. S'"'n.cces was 
controv'e1 s'ial :· EPA- determined that the threshold ~ould be 

calculated on the basis of· the source's uncontrolled emis

sions, disregarding emissions that are controlled by the • 
operation of control technology. 34 

> After the decision of 
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• the US Court of Appeal for the District of Columbia in 

Alabama Power Co. ~· Costle35 ~ the interpretation of the 

• 

term "potential to emit" is based on the controlled emis

sions of the source. The threshold is to be calculated on 

the assumption that air pollution control equipment is in

corporated into the design of the facility and will func

tion to control emissions in the manner anticipated when 

the calculation is made; in other words, for determining 

the threshold only those emissions are taken into account 
that are likely to be emitted when control equipment has 

been installed and is op,erating, and emission limitations 
are federally enforceable (according to recent suggestions: 

are enfo~ceable, i.e. contained in SIPs, NSPSs, construc

tion permits issued under SIPs or NESHAPs). The new defi 
nition narrows the scope of application of preconstruction 

review but it sets a more realistic standard; as a prac

tical matter, it allows for greater initial growth in non
attainment areas.· 

Problems with the interpretation of the term "source" have 
also arisen. They are, in particular, relevant for the de

termination whether a modification of ail existing source 
is subject to new source review or' emission increases from 
new equipment can be compensated by decreases ·from existing 

equipment to avoid new source review. The "nt:tting policy", 
which is a part of the "Emissions Trading Policy", permits 
modernizing plants to "net out" of preconstruction review 
(see below pp. 38-9) • 

d) Requirements for Major New Sources 

Major new and modified existing sources are, within the 

framework of preconstruction p2rziit proc~a~~e, subject to 

• 

four sets of requirements: 


- lowest achievable emission rate, 


- compliance of all other sources op~rated or owned by the 
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applicant with existing regulations or orders, 

- the applicable SIP must be carried out, 

- a net reduction of total emissions in the area. 

First, the applicant must demonstrate that the emissions 

of the relevant source are within the lowest achievable 

emission rate (LAER) for that source36 >. The Act states 

that this rate must reflect the most stringent emission 
limitation which is contained in any implementation plan 
or which is achievable in practice,. whichever is more 

stringent. The objective of this provision is to force 

new or modified sources in nonattainment areas to use the 

best control technologies and processes available in prac
tice: Availability in theory is not sufficient. In con

trast to the BACT standard applicable in PSD areas, the 

law does not direct that cost considerations be 'taken in
to acco~nt; however, the requirement of availability in 
practice means that a control technology that is so ex •
pensive as to prevent the construction or operation of 
the source is not to be considered as "achievable". 37 ) It 

is safe to say that cost considerations have less weight 
than in NSPSs. Therefore, theoretically, the LAER stan
dard is the strictest among the various technology-based 
stand~~ns established under the Act. 

The LAER standard is to be set forth by the state in the 
SIP. It is to be determined class-by-class or category-by
category of sources. The statute assumes that a certain 

variation among the states in determining LAER standards 

will occur. The statutory requirement that LAER deter
min;-.~ions· by the states may not be less stringent than the 
fe.:.ieral NSPSs limits the discretion of the states. In 

practice, the LAER standards do not set absolute emission 
limitations; normally, the sources are subject to ~paci

fied emission rates per unit of production or time. LAER •in general requ,ires control technology that is similar to 
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. 38)
the NSPSs or even RACT (CTG). It must be noted that,• 
due to different cutoff levels, a source in a nonattain

ment area may be subject to NSPSs but not to LAER. 

Second, the applicant must demonstrate that all other sta

tionary sources owned ~ operated ~ the applicant or by 

any entity controlling, controlled by, or under common 

control with the applicant within the same state are sub

ject to emission limitations and are in compliance with 
all applicable regulations or orders. 39 ) Each source must 

either comply with the applicable emission limitations, 

• 


i.e. must have fully completed the ·required abatement pro


gram, or be on an approved schedule for compliance. Where 

a source is in delay with its abatement program, the SIP 


must be revised in order to formally incorporate a re

vised timetable· for compliance, or EPA must have approved 

the new schedule in a delayed compliance order. Mere ap

proval by the state agency is not sufficient. 


Third, a permit may be granted only if the applicable 
40SIP "is being carried out 11 

• > This requirement links the 

permit with the progress of the whole state air pollution 

control program as set forth in the revised SIP and hence 
with factors entirely beyond the control of the applicant. 
The requirement means that there must be actual "reason

able further progress" towards achieving the NAAQSs with
in the statutory deadline. Where a revised SIP has been 
unrealistic or is not enforced with sufficien~ vigor, it 

may be difficult to demonstrate that the SIP is being 

carried out. 

Four.th, new sources or modified existing sources may be 
aJ~owed in nonattainment areas only when it is ensured 

that a net reduction of total emissions occurs~1 ~he 1977 

• 
 Amendments require reasonable further progress towards 


.achieving the NAAQSs including substantial reduction of 


emissions in the early years after the adoption of the 
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revised SIP and regular reductions after that period. For .• 
meeting this requirement, the states have the choice 

between two options: 

- growth allowance, or 

- offset. 

To make room for additional development, the states can 

create a growth al~owance by requiring reduction of emis
sions from existing sources beyond the extent necessary 
for meeting the AAQSs; 42 ) in this case, a new or modified 

exis~ing source will be permitted where its emissions 

will not exceed the allowance for new sources in the area. 
This method amounts to a mandatory creation of emission 
reduction credits and transfer to the state which then 

distributes them on the basis of 11 first-come-first-served 11 
• 

It is not frequently used because the states found it dif
ficult to reduce emissions from all existing sources to 

an extent th~t not only the NAAQSs could be achieved by •the statutory deadline but also room for new sources was 
created. 43 ) The only exceptions are states that had 

adopted SIPs on the basis of the old ozone standards 
which were then relaxed by EPA; these states were able to 
use the existing emission limitations for creating a 
growth margin. 

The other more realistic option for a state is to simply 
require re~uctions of emissions from existing sources 
which are sufficient to meet the NAAQSs in the future; in 
this case, the 19 7 7 Amendr'.;ents allow the construction of 
a major new or the modification of an existing source only 
when total allowable em'.ssions from existing sources, from 
new sources which are lOt major· emitting sources and from 

the proposed facility are le·ss than total emissions from 

existing sources allowed under the SIP prior to ~he ap
plication and this net reduction of emission represents 
further reasonable progress. For achieving such reductions,• 
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• the relevant new source will have to seek reductions of 

emissions from other (existing) sources which offset its
44) . 

emissions. ~his offset concept had been adopted by the 

-. 

• 

EPA in the Interpretive Ruling of 1976 when it became 

clear that non-compliance with the NAAQSs in many AQCRs 
and the ensuing construction ban for new sources in these 

areas threatened industrial growth. The Amendments of 1977 

incorporate its essential elements into the Act. 

It must be noted that in case of coal conversion EPA al

lows a new source or a modification of an existing source 

in a nonattainment area without obtaining offsets if the 
source is in a locality within the area that meets the 
NAAQSs. 

e) Requirements for Existing Sources 

Besides the requirements for major new or modified exist
ing sources, the 1977 Amendments also contain special re
quirements for existing sources in nonattainment areas. 

The ·revised SIPs must provide such emission reductions 
from existing sources in an nonattainment area as may be 

obtained through the use of reasonably available control 
technology (RACT) 46 > .·This is a minimum standard which 
must be imposed on all major existing sources, except 
whPre the necessary technology is not available. It requires 
a determination that a given control technology, considering 
the costs of installing and operation, is feasible for the 

47 average source of a class or category of sources. > The SIP 
may go beyond RACT or revise RACT definitions once accepted 
or it may, with respect to particular sources or groups of 
cources,. set forth less scringent requirements if this can 
be based on the particu1..ar conditions of the relevant sourc:~s, 

although in practice this is rare. 

• EPA has published Control Techniques Guidelines (CTG) 

which define available control technology (design stan
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dards) as a basis for the states to determine RACT. 

f) Requirements for Minor Sources 

With respect to new or modified existing sources which, 

due to their low size, ar_e not considered as major emit

ting sources, the Act does not contain particular require

ments. However, the states are free to set a lower 

threshold for preconstruction-review than mandated by the 
Act and_ thus subject certain minor sources to major new 

source requirements. 

3. The Prevention of Significant Deterioration Program 

a) Key Elements of the PSD Program 

The Prevention of Significant Deterioration (PSD) Program 
which originally was developed under doubtful s~atutory 
authority by EPA and the courts and then adopted in its 
basic elements by the 1977 Amendments seeks to ensure •that econom~c growth and associated air pollution does not 

severely com:romise the existing ambient air quality in 
areas in whi~h the air is cleaner than the NAAQSs re
quire. 48 l In these areas (PSD areas), only a specified 

growth (" i:rv==<:!ment") of air quality deterioration is per
mitted, ~r.~ majo:: new and -modified,. existing sou... ~~:;. are 

subjec~ to a ~~r~lt procedure that seeks to ensure that 
these increments are not exceeded. The PSD program ap
plies, with respect to TSP, to all or portions of 90 per
cent. and with respect to so2 , to 97 percent of the 

All)
country ' s AQCR~ • -· 

Under·· the t-~;IJ program, the AQCRs that ach~ev' i;he NAAQSs 
with re::;pect to any criteria poliutar.t ·are livided into 

three classes according to the relat;ve degree of protec
tion -to be provided each.SO) Certain pristine areas such 

as national parks and wilderness areas of a certain size 
.are permanently designated by statute as Class I. This • 

category is afforded the highest degree of protection and 



- 27 

• allows only for minor air quality deterioration. All other 

areas are initially designated Class II allowing more in

tensive growth (amounting to roughly 25 percent increase 

-~-

• 

in pollution levels). States are authorized to redesignate 

areas either as Class I or, subject to some exceptions, 

also as Class III, put in practice, this has only seldom 
been done. Thus, the regime for class II is the normal PSD 
regime. 

The 1977 Amendments themselves determine the allowable in

crements for sulfur dioxide and particulates for each of 
the three PSD classes 51 l . 

.. (b)(l) }·or any clw 1 area, the muimum allo•·able increue in 
t'Onaentr&tiont of .ulfur d.io:side and particuJ.t.e matter over th(! b._.... 
liDt conaent.ratioD of 111ch poll111.&11u lball Dot uceed the following 
amount.: 

..P•1l•t••t M&:nm•• all••••h- ta,...... Cl• 
PatUiroul••• m•ttn: •tn•r••• ..,, nlllllf' ••t•rt

A.Dnu.I po111•!11C ••II--·-·-··-···-····--····-····· I 
'l'wulf•tour·llow JOma..111•,..------------·

11Nf11r dloztd• : 
....,...1 .r1u....ac -a------·---------·· 2TwUrJ·toar•lloar mairt_,,.____________________ I 
n .... 11oar mu:t=- ---------- ZS 

"(2) :1o·or .ny clw JI are.a, the mn:imum allowable increase ill con· 
asntrations of sulfu1' dioride 11.11d particulate matter ovn the baseline 
conC'ellt.rat.ioa of IUt.b poJlut&nts mil not Umtd the following 
&'llOW\U: 

"'PeUete•t Mu,••• &U•walllit l•it,_• (b 
ParUl.'Dlall matl<tr: ••rr--. "' nM• •••ut 

£Aaua.I po111•t11r mMll···--·------·--····-------·-·- JOTweolJ•foDr•bov au:lmiim..________________ tn 
8alrur dl'"'ld<t: 

AAa11al ar1lbm<tlle· -"-····- ··-------- 01Twdt7·foar.bou ma:llm•m•••__________________ 20 
2'1111<-.foboor m&llim11111••••___________________ 1112 

.. (8) For a.ny clus DI aft&, the muimwn allowable increa911 in 
coaomtntioas of rulfar dio:dde and partic:ulau matter over the bue· 
line cri~centn.tioa of 1ucb pollut.aau ehall not uceed the following 
&JlluUDtll: 

•P•H•ta•t . 11.u1a.. &ll•••W. lM...., fta 
hrt11.'D1a&e maUer: • ...,....,,.... '"" nlllr •••••I 

......., s-ltlW ···----·------- tn

Tw•DO·fov-1!011r ~....__ ----- TA 

•111t11r dlosld•: 
......,..., a:1Lb-l!le muD'---· ---···-----··· 40 
Tw...,t::r.f11ar-lloar ~--- --- Jll:I 

T11,....lln11r ..inm111111. ------- TOO 


The increments which are expressed in numerical values 
(mic:cograms P'-~ cubic meter) are a measure of how much 
dirtier the aiJ: may become at a particular le.cation: 

their stru~ture corresponds to that of the NAAQSs. In each 

• 
class, the increments allow for the same absolute in

creases in pollution levels. The upper limit of the in
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crement is the ceiling. It is the baseline concentration •plus the increment. As a practical matter, the ceilings 

are a kind of differentiated tertiary ambient air quality 

standard for clean air areas specifying maximum levels of 

allowable pollution from increases over the (varied) base

line concentrations of individual pollutants. 52 > 

There is as yet no comparable PSD program for oth~r pol

lutants. By mid-1979, the EPA was required to promulgate 

regulat·ions to prevent the significant deterioration of 

air quality resulting from other pollutants such as hydro

carbons, carbon monoxide, photochemical oxidants and ni

trogen oxides53 
> but has not done so. However, this does 

not mean that these pollutants are outside the scope of 

PSD regulation. All other requir~!ments of the PSD program, 

~specially the analysis of anticipated emissions to de

termine applicability of PSD review, the analysis of im

pact on ambient air (maintenance of NAAQSs) and the tech

nology-related requirements appJy to these pollutants. 54 ) • 
Moreover, the Act contains provii=:.ons for the protection 

of soil and vege'tation as well a!i the protection of visi

bility in pristine areas. 

b) Role of SIPS 

The implementation of the PSD prog~~rn pri~arily is car

ried out through the SIP. The SIP must ensure that the 

allowable increments for sulphur dioxide and particulate 

matter as well as the NAAQSs ar~ ~~t exceeded. EPA takes 

the -view:·that' ~is concept also -·It'aanr:.~tes special SIP re

quirements- to prevent .. a viol~t .i..!':':! of the increments 

··-beyond those necessary for --s~.mply 1.1ain~.;aining the 1.'iAAQS 

. - for' all~ ..including eXiSt.irig ,-- SOUrCeS (~•S.• I pe:i.iOdiC 

review of emission increases outside new source review 

and additional emi~~ion limitations when necessary to cure~ 
a violation of the increment). This view was upheld by the 

http:pollutants.52
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• . 55)
courts. However, the emphasis of the PSD program is 

laid on major new and modified existing sources (fa

cilities}. 

c) Preconstruction Review 

Under the 1977 Amendments, major new and modified exist

ing sources (facilities) in PSD areas are subject to the 
requirement of a preconstruction permit. 56 

> 

Major emitting facilities are facilities whose potential 
emissions exceed 100 tons per year if they fall into one 

of the 28 categories specifically designated in the Act. 

"Smc. 1119. Fw purpoara oft.bis part, 

• 
"(l) Th• term 'znajor emit.r.iDg facility' meana 9.ll:J of the fol

lowing 11£tionary sourcm of air pollut&n\11 which emit., or hue 
the p<ote:otial to emit, one hUDdred ~.per yur or more of any 
air pollut&nl from I.ht following type5 of at&lionary &OUrccs: 
fossil.fuel fired 1t.eam electric pla.nu of more than two hundred 
ud fifty million British thermal wiiu per hour he&l input., coal 
cleaning P.l..nta (thermal dryers), knft pulp mil la, Portland 
Cement p.ants, prim1.ry &inc 1znelt.er&, iron and st.eel mill plants, 
primary aluminwn ore reduct.ion rlant.s, primary copper &melun, 
municipal incinerators capable o charging more Ulan two huu
d~d and fifty tons of refwie per day, hydroftuoric, sulfuric, a.nd 

· nitric acid planu, ~troleum refineries, lime plants, phosphate rock 
processing plants, coke o•e.o. ba.tUries, 111lfur recovery plant•, 
carbon black f.Janta ( fumaoe proceas), primary lead &melters, fuel 
conversion p anu, sintering plants, 1ttondary metal production 
fuilities, chemical pl"OUSS planU1 fos.sil-1'.-el boilen. of inott than 
two hundn-d and llfty million Bntish t?iermal uniu per hour heat 
input, petroleui:n storair• and transfer facilities with a capacity 
HCHding three hundred _ihousand ba!'TT.ls, taconi~ on processing 
facilities., ll'l.as.s .fiber pr~ planV... charcoal production facili· 
ties. . . 

The term "major emitting facility" also covers fa

cilities wit~ an emission potential of more than 250 tons 
per year of any criteria pollutant. 57 

> These levels are 

relatively low. 90 perc~nt of emissions: from new sources 
in PSD areas stem frorn sources that emit 100 tons and 

• 
more.SS) As in the case of the nonattainment program, the 

notion "potential to emit" does not mean the uncontrolled 
emissions; rather, it refers to the facility's emitting 

http:ba!'TT.ls
http:1znelt.er
http:prim1.ry
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capacity after application of control technology, provided·~ 
the emission limitations are federally enforceable. 59 ) 

Modifications of major facilities are only subject to PSD 

preconstruction review where a certain threshold of sig

nificance is exceeded. This level is 25 tons per year for 

TSP, 40 tons for so2 , NOx and VOCs, 100 tons for CO, and 
0.6 tons for lead: for hazardous pollutants, the signifi 
cance level is 10 percent of the emission standard. 60) A 

modification of an existing facility requires a permit 

where 1 due to the modification, the facility's potential to 

emit increases so as to exceed these thresholds. 

In contrast to the nonattainment program, the notion of 
"facility" is broad, and the operator of a modernizing 

plant:. can "net out" of preconstruction review where th~ 

net increase of emissions is below the de minimis 
thresholds. 61 > If the threshold is exceeded, the PSD-re

~ 

quirements apply (only) to the modernized parts of the •plar.t. 

d) Reauirements---- for Major New Sources 
. ~-.------------..._____________---.., 

The 1977 Amendments set forth two basic substantive re

quirements for granting a preconstruction permit under t!-1e 

Y5D program: the applicant must demonstrate that th~ =ource 

does not consume the allowable increment over the baseline 

concentration and does not violate the NAAQSs, and he must 

apply the best available control technology (BACT) foi: all 

pollutants regulated by the Act. Furthermore, there a~e 


proc~dural requirements, including the requirement of a 

public h:aring. 


E'irst, a permit for a new or modified existing sou--:ce L1 a 

PSD area requires that the applicant shows. that the additio

nal emissions caused by him do not consume the aoplicable •. 

crements for sulfur dioxide or particulates. 62 ) Since the_ 

al~owable increment relates to the preexisting ambient 
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• air quality, such a demonstration requires the determi

nation of the baseline concentration of the relevant pol
lutant which existed at the time of the first application 

for a PSD permit in the area beginning August 7, 1977. 

The baseline level also includes projected emissions from 

major emitting facilities on which construction conunenced 
prior to January 6, 1975 but which has not yet begun oper

ations before the application. 63 ) All other increases in 

pollution - from major new or modified facilities con
structed after January 6, 1975 as well as from non-major 

and existing facilities (not assumed in the SIP}-are 
charged against the allowable increment. 64 ) Any emissions 

not included in the baseline are counted against the in

crement. The determination of the baseline and of incre.. 
ment consumption is based on actual emissions even if al
lowables are higher. 65 )

• A demonstration by the applicant that sulfur dioxide or 

particulates emitted from the new facility do not consume 

• 

th~ increment requires adequate monitoring data and ac
curate dispersion models in order to determine the base-· 
line concentration, increment consumption due to the con
tribution of previously approved major new sources and 
existing sources not in the baseline and the consumption 
oi the increment by the applicant's source. The Act re
quirP~, above certain insignificance levels, monitoring 
of pollutant levels before application either by the ap

plicant or the state. 66 ) In addition, EPA may also demand 
monitoring after construction when necessary. EPA has 
also issued modelling guidelines that shall facilitate 
the determination whether the increment: is consumed. 6 ''!J 

Nevertheless, the monitoring and mod~lling requirements 
of the Act have remained controvers~al: in particular, 

concerns have been raised about the uniformity of moni

toring and modelling techniques employed by the EPA re
, qional off ices, and about overlap problems. 68 ) 
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In practice, increment consumption is not very important. 

The application of federal and state emission standards, 

including BACT, and the gradual retirement of existing 

sources normally prevent an increment consumption. Apart 

from some areas in the Northwest and Texas, the major ef
fect of the increment consumption review seems to be on 
industrial planning. 69 

> 

Beyond increment consumption, the applicant must also 

demonstrate that the pollutants emitted from the new or 

modified source do not contribute to a violation of the 
NAAQSs: 70 > This requirement is important in PSD areas 

where the concentration levels, although not exceeding the 
NAAQSs, are high and any additional source may cause a 

violation of the standards ("pre-nonattainment areas"}. 
Moreover, this requirement is not only applicable for pol
lutants for which increments have been established by the 

Act, namely sulfur dioxide and particulates, but for all 
other criteria pollutants. • 
Second, the applicant must use the best available control 
technology (BACT} for all pollutants covered by NAAQSs, 
NSPSs or NESHAP, not only those for which the source is 
major (but subjec~ to~ minimis exceptions). 71 ) In case 

of modernization, E~~T is req~ired only for the modernized 
unit and pollu·tants for which there is a significant net 
increase. In contrast to the NSPSs, LAER and RACT stan
dards, the BACT determination is made on a case-by-case 
basis. 72 

> Since the statute directs that "energy, environ
mental, and econoil'ic impacts and other costs" must be 
taken into accoun~, 73 > one can say that the standard is 
less stringent ·: .i1an LAER. In theory, it is marginally 

stricter than ~he NSPSs As in the case of LAER, the NSPSs 
are the minimal l~vel of technology which must be used in 

making a .BACT detez::mination. In view of the laxity of the ~ 
NSPSs, there is a margin for stricter PSD requirements. 
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• In practice, BACT often corresponds to the NSPSs~ however, 

there are cases where BACT has led to emission limitations 

that are stricter than the NSPSs as well as normal SIP re
quirements. 74 > Consequently, the main importance of the 

BACT requirement is that it may also be imposed on sources 

which are not (yet) covered by NSPSs. 

The concept of the Act to determine BACT on a case-by-case 

basis raises the problem of inconsistent determinations in 
75the states. > EPA attempts to give the· states guidance by 

publishing abstracts of existing BACT determinations. 

e) Requirements for Other Sources 

Minor new or modified existing sources as well as existing 

sources are not subject to special PSD requirements. How
ever, there are retrofit obligations for existing sources 

• for the protection of visibility, 76 
> and sources not 

covered··by the PSD program may be required by the SIP to 
r~duce their emissions if this is necessary to cure an 

existing increment violation . 
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•II. 	The Emissions Trading Policy as a Market-Oriented 

Concept in the Regulation of Air Pollution 

1. 	 Objectives of, Reasons for-and Background of the 
Emissions Trading Policy 

a) 	 Introduction 

Generally speaking, one can define emissions trading as a 

regulatory policy that permits operators of sources to 

create reductions of emissions at certain emission sources . 

beyond the applicable requirements and to use these re
77du~tions to meet requirements applicable to other sources: > 

Emissions trading involves the exchange of "rights to pol
lute" granted the operator by a permit in confo~ity with 
ambient requirements. However, in contrast to the various 

proposals for introducing marketable rights to pollute, 

emissions trading is a simple modification of the exist  •

ing 	~egulatory system of air pollution control. Emission 
reduc·: iori credits can only be used in the framework of 

permi'.:ti.ng procedures, either to fulfill substantive re
quirements or to avoid the institution of such procedures. 

Emi~5ion trading consists of emission offsets, bubbles, 
netting anf... emission reduction banking. ·~:i1asc. elements 'of 

the amissions trading policy are united by a common econ
omic rationale. 78 

> The emission trading policy is designed 

to save pollution control costs by permitting the operator 
or sevelo'c:.:l operators to decide thernselvE.s about control 
mea:;.urr~ ~o long as the net result is t',1at the aggregated 
reqJi~e~ents of the sources involved F.£e met (or, in the 

. r:ase of c-.:?fset, there is a net reduc··.ion of emissions); 
furthermore, the policy is designed to give firms an 

centive to develop more efficient control technology 

in

o.r •••\ v 
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production processes. EPA's Emission Trading Policy State

ment of 1982 establishes common minimum legal requirements 
for creating, using and banking of emission reduction 

credits. It makes the attempt to present a uniform legal 

concept of the whole emissions trading policy. Neverthe
less, emissions offsets, bubbles, netting and banking have 

quite distinct roles in the regulatory system. Their his

torical development is'quite different. 

• 

The development of the emissions trading policy79 ) is cha

racterized by two features: on the one hand, a strong dif
ferentiation, if not fragmentation, into several elements 

which only in the recent past has shown signs of a certain 

unification: on the other hand, a gradual expansion of the 
policy and relaxation (liberalization) of regulatory re

straints. The reason for this development is the incremental 
character of modern regulatory policy, but even more the con
cept of··aeregulation that had already prevailed during the 

' Carter admin~stration and was continued by the even more mar
ket-oriented Reagan admini.stration. It must be emphasized, 
though, that forms of emissions trading had already been prac

ticed under· the Ford administration. It was the Carter adminis

tration that took the initiative to formally introduce 
emissions trading as a supplemental concept of US air 

pollution control. The Reagan administrat:.ion expanded the 
concept and attempted to relax certain restraints which 
had previously been considered to be mandated by the pol
icy goals of the Clean Air Act but which, in the view.of 
the new administration, imposed too heavy economic and 
administrative burdens and impeded the acceptance and use 
of er.iissions trading by industry. 

The conceptualization of the emi~sions trading policy as 
a uniform policy also obscures another important fact, 

namely the paramount role of the states. The emissions 
trading policy only affords options for the states. 
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It is spelt out in the Policy Statement - although this ide~ 
could have been emphasized more strongly - that the emissions 

trading policy clearly is voluntary. The states have oft~n 

been more restrictive than EPA in devising their own emissions 

trading policy, and there is a relatively high degree of 

variation among the states. Even the position of EPA's re

gional offices is not entirely uniform. All this adds to 

the already existing complexities of 'the emissions trading 

policy. 

b) The Offset Policy 

The offset policy is the oldest emissions trading concept. 

The offset po~icy allows new major stationary sources or 

modernizipg existing sources to comply with ambient re

quirements in nonattainment areas by securing sufficient 

surplus emission reductions from other (existing) sources 

to more than offset their new or increased emissions.BO} -~ 
The offset policy allows n~w growth while improving the 

air quality in nonattainment areas. It is a response to 

the threat of a complete barj on new industrial develop

ment in nonattainment areas which would have been the con

sequence of the mandate of the Clean Air Act of 1970 to 

attain the NAAQSs by July 3il 1977 at the latest. Under 

the A~t, new and modifie~ exi~ting sources that emit any 

criteria pollutant ~ould not. ue =:onstructed where the1

NAAQSs for that pollutant are e&ceeded. On the other hand, 

the Act was relatively len.ient .~owards existing sources. 

It was understood that existi~~ sources should not be im

posed, by the SIP, t.he sarr.e ~:..:1ssion limitations asap

plicable to new or modif l~.) existing sources. Thus, one 

may also state that th~· threat ~fa construction ban in 

nonattainment areas was the result of a grossly unequal 

treatment of new and existing sources to the disadvantage 

of the former. •The EPA Interpretive Ruling of 1976,·which was amended in 
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• 
1979 and 1981, 81 ) introduced the offset policy as a re

sponse to the no-growth dilemma. The basic elements of 

~PA's offset policy were then adopted by Congress as part 

of ·the Clean Air Act Amendments of 1977. The Interpretive 
Ruling is since then only applicable in exceptional cases. 

The offset program is administered by the states as part 

of their (revised) SIPs. However, the Interpretive Ruling 

still serves as a guideline for the states in administer
ing their offset program. 82 ) 

• 

The offset policy represents a pragmatic relaxation of 

the original ambient air quality goals of the Act of 1970 

in that it allows new emitting sources in nonattainment 

areas: however, it uses the construction of such sources 
to achieve a new ambient air quality benefit beyond that 
achieved by tougher requirements for existing sources • .. 

c) The Bubble Policy 

The bubble policy is not directly related to ambient re

quirements; rather, it is primarily orientP.d at e~issions. 
The bubble policy allows existing plants in attainment as 

well as non-attainment areas to increase emissions at one 
source beyond the emission limitations set forth in the 
applicable· SIP in exchange for compensating decre.~ses of 

emissions at other sources. 83 ) The bubble concept con
siders the several sources as one source an.d seeks to im
pose on the group of sources. an emission limitation which 
is equivalent to the aggregated emission limitations pre

, 
viously applicable to these single sources. I·t does not 
change -the "stc;t.tus" of. ~xist.!.ng aources; in particular, 
th~ relatively preferential treatment vf existing sour

•· ces which still exists under the Clean Air Act:. Ameudments 
of 1977, is not modified or even abolished by the policy. 
It is an alternative means of meeting emission limitations 

' set forth in the SIP for several existing sources. 

http:xist.!.ng
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The bubble policy is designed to give managers of existing'41it 

plants flexibility to develop less costly ways of meeting 

emissions limitations while ensuring that the present 

air quality in the area is maintained. 84 
> Plant managers 

may choose a more cost-effective combination of emission 

reductions while not exceeding the applicable emission to
tal. Moreover, it is expected that anticipated cost savings 

will promote technological progress. Firms have an incen

tive to develop cheaper control technology or low-pollution 
processes if they do not lose the emission reduction 

created by the use of these technologies·or processes but 
are accorded a credit that can be used to offset increased 
emissions at another sour.ce. The bubble policy is a re
sponse to the specific problems of existing plants in 

meeting (especially new) emission limitations set forth 
in the (revised) SIP. Since retrofit expenses normally are 

higher than expenses for pollution control equipment for ~ 
new plants, it was thought that operators of existing 

plants needed more flexibility for deciding on the use of 
control technology to meet SIP requirements. 

The bubble policy was first formally introduced by EPA in 
197985 ) and then liberalized in the 1982 Emission Trading 

Policy Statement. It has no express statutory b~~is in 
the Clean Air Act. However, the provisions of the Ac·t i;:.n.. . 
SIP.requirements are considered by EPA as flexible enough 
to allow the use of the bubble policy in devisi.:-1g or re
vising SIPs. 

d) The Netting Policy 

Netting' exempts operators of-existing plants e~p~n~ing or 
modernizing from new source review requirements. as long 
as any increase in plant-wide emissions is insignilic"nt 
in the meaning of preconstruction review regulationa. 86 ) 
(25 to 100 tons per year, depending on the pollutant, or 
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0.6 tons for lead). In calculating whether the increased emis

• 	 sions from the modified source are significant, only net in

creases in plant-wide emissions are considered. A plant can 

compensate increased emissions from the modified source by de
creasing emissions from other sources within the same plant. The 

rationale underlying this emission trading concept is the 

saving of business and administrative cost in cases having 

no or only a de minimis impact on ambient air quality •. By 

"netting out" of preconstruction review, the operator of 

a modified source removes all the - procedural and sub

stantive - burdens of new source review. The administrat 

ive workload decreases correspondingly since the competent 

agency must only_ make sure that the prerequisites of net
ting are fulfilled. 

~etting is one of the oldest, perhaps - as far as actual 

practice is concerned - the oldest of all emiss.i.on trading 

• 

conc~pts, although it is only recently that it has been 

formally recognized as a separate concept within the emis

sion trading policy. The concept was first adopted in 1979 
as part of the offset policy in nonattainment areas. In 
1980, EPA allowed netting in PSD areas; with respect to 

nonattainment areas, the concept was repealed but .in 1~81 

reintroduced. 87 ) To this extent, in the light of a decision 

of the Court of Appeal for the District of Columbia of 1982, 

its legality had become doubtful; however, a recent US Su
preme Court decision has reversed the decis·ion of the Court 
of Appeal 	and 1confirmed the netting program in nonattainment 

areas (see be'low pp. 44). EPA's Emissions Trading Policy 

Statement 	of 1982 expressly refers to the term of "netting". 
Previously, netting was often referred to as part of the 

bubble concept; even recent court decisions us~ this ter
minology. 

• 
e) Emission Reduction Banking 

Under the 	concept of emission_ reduction banking, firms 
·that cannot (fully) use an emission reduction to effec
tuate a contemporaneous offset, bubble or netting trans
action can be granted an emission reduction credit and 
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store it for later use in offset, bubble or netting trans

actions or - except for netting - for sale to another 

firni.. 88 ) There are two kinds of banking: informal and 


formal banking. Informal banking is sufficient where the 

relevant firm only seeks to store the credit for its own 


use in the future. Formal banking is necessary where a 


firm that has created an emission reduction credit wants 

to store it for later sale to a third party: also, for


mal banks serve as a clearing house for transactions in 


emission reduction credits between different parties. 


The rationale underlying the banking policy89 ) is ~hat 

loss of emission reductions that cannot be used contem
poraneously would deter firms from 

~ 

reducing emissions be

fore they could use them themselves or sell them for con-· 

temporaneous use by another party; as long as unused emis


sion reductions are banked, they have a (temporary) posi- • 

tive impact on ambient air quality. Moreover, the prohib

ition of ·banking would decrease the number of possible 

trades and thereby weaken the cost-saving potential of the 

emission trading policy. 


EPA originally considered banking of emission reduction 
credits as inconsistent with the bas~c policy of the 

Clean ~~r Ac~ (1976). However, together with the extension 
of the emissions trading policy in 1979, EPA allowed 
banking. 90 > Since then, informal banking has been widely 
practiced as part of the permitting procedure in respect 
of netting and internal offset transactions, while for
mal bankin~ still is limited to a few areas. The Emissions 
Trading prficy Statement of 1982 gives a detailed de
scriptiC.'.l of the necessary components of a complete state 
(formal) banking rule. EPA also has recently published 

draft model banking rules that can be used by the states ~ 
as a model to devise their own banking rules (as part of -~ . 

91 , generic emission trading rules or as separate rules) . > 
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2. The Role of the Emissions Trading Policy in the• Regulatory System 

As stated, emission offsets, bubbles, netting and banking, 

although united by a common economic rationale, have quite 

distinct legal features and their place in the regulatory 

system of air pollution control is different. 92 
> 

The offset policy is ambient quality-oriented. It allows 

new major stationary sources and modified existing sour

ces to comply with ambient requirements in nonattainment 
areas if they secure sufficient surplus emission re

ductions from other sources to more than offset their new 

or additional emissions. The policy allows the location 
of new sources or modernization of existing sources in

spite of the nonattainment status of the area if, by vir

• 
tue of emission reductions the operator has obtained for 

other sources, the air quality in the area is improved in 

such a way as to constitute reasonable progress 

towards achieving the NAAQSs by the (prolonged) statutory 
deadline. These offsets may be created within the plant 
(internal offset), they may also be created in other plants 

owned by the operator of the new source or by a third par
ty (external offset). Since the offset policy is designed 
to enable sources to comply with ambient requirements, 
offsets may·not be used to meet technology-based stan
dards for new sources in nonattainment areas, such as 

NSPSs and LAER requirements. 93 
> 

The offset policy has been developed to cope with the par

ticular problems of industrial .growth in nonattainment 
areas anf in practice it is almost exclusively applied in 

such ar~as. However, the underlying concept has a broader 

• 
scope of application. It can also be used to comply with 
ambient requirements in PSO areas. 94 ) For example, it can 

be used in a PSD area where pollutant concentrations are 
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relatively high and the emissions of a new source, without 
consuming the increment, would result in a violation of a ~ 
NAAQS. If the application of BACT does not secure suf

ficient reductions to comply with the standard, the oper

ator may seek reductions from other sources.to offset the 

increased emissions.so that the standard is met. Moreover, 

the offset concept is applicable where a new source in a 
PSD area will have emissions that would violate an allow

able increment. However, since the practice shows that in

crement violation in PSD areas is not very frequent, the 

use of the offset policy in PSD areas for offsetting an 

increment violation that would otherwise occur is rela

tively rare. 

As in the case of nonattainment, offsets in PSD areas may 
not be used to comply with technology-based requirements 
for new sources ·such as NSPSs and BACT standards. 

The bubble policy primarily is emissions-oriented. There 
is an indirect link to ambient requirements in that the •bubble p_olicy affords existing sources an alternative way 

of meeting emission limitations set forth in the SIP for 
attaining the NAAQSs. Furthermore, the requirement of "ambient 

equivalence",!·~· the requirement that a bubble transaction 

~~y not deteriorate the ambient air quality, links. the bubble 
policy to ambie~t considerations. "'he bubble policy allows 
exi~tln~ plants to increa~e emissions at one source beyond the 
ap~licable emission limitations in exchange for compensating 
decreases of emissions at other sources. This compensation 
can occur at the same.plant (internal bubble), it may also 

vc-::-....c: at two or more plants (of the same owner or dif
fe.=ent owners) (external bubble). 95 ) The bubble concept 

·, 	
:~ons;_ders the severaJ.:. sources :·s one source and seek~ to 

impose on the 9roup o~ source:; an emission limitation 
which is equivalent to the previous individual emission 
limitations with respect to its impacts on .ambient air qua~. 
Bubbles are allowable both in nonattainment and in pso· 
areas. 96 ) The focus of the bubble policy is on nonattain
ment areas: however, bubbles are also frequently used by 
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• existing plants in PSD areas to meet the requirements of 

.. 

• 

the applicable SIP in a less costly way. It should be no

ted that not all states allow bubbles; especially states 

that have serious air pollution problems such as Califor

nia have taken the position that emission reductions from 

existing sources should not be credited but rather used 
for improving the existing air quality. 

The bubble concept applies to all emission limitations im
posed upon existing sources by the applicable SIP, includ

ing technology based requirements such as the RACT stan
97 )dard in nonattainment areas. 

Bubbles cannot be used to meet technology-based require

ments for new and modified existing sources, such as NSPS, 
LAER and BACT standards. 98 ) However, the extension of the 
bubble concept to NSPSs under particular circumstances, 
e.g. a combination of multiple sources each subject to the 
same NSPSs, is being considerea. 99 ) 

Netting exempts operators of existing plants modernizing 
or expanding from new source review requirements as long 

as any increase in plant-wide emissions is insignificant 
in the meaning of preconstruction review regulations. In 
determining whether the threshold levels are exceeded, 

only net increases in plant-wide emissions are considered . 
• 

A plant can, therefore, compensate increased emissions 
from a modified source by decreasing emissions from other 
sources within the same plant, provided the decrease is 
contemporaneous, i.e. does not date back further than 5 
years. External netting is not possible. Technically, the 

~i.etting policy is based on a bz·oad definition of "facility" 
(in PSD areas) or 11 srn1rce" (in nonattainment areas). EPA 
regulations provide that for the purposes of preconstruc
tion review, the notion "facility" or "source" means the 

whole plant1 even reconstruction of a source at the same 
.site is considered as a modification, while the addition 
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of new equipment to an existing plant is considered to be .• 
100the construction of a new source. > This gives the oper

ator of a plant the possibility to net plant-wide emissions 

to avoid preconstruction review. 

The netting policy applies both to attainment and nonat

tainment areas. However, in a recent decision, the US 

Court of Appeal for the District of Columbia 101 > declared 

the extension of the netting policy .to nonattainment areas 
to be inconsistent with the Clean Air Act and directed EPA 

to restore the narrow source definition and the reconstruc

tion rule. Since then, the status of the netting policy in 
nonattainment areas has been insecure, 

The effects of "netting out 11 of preconstruction review are 

much farther-reaching than those of using the offset and .• 
the bubble concep·ts. By 11 netting out 11 of preconstruction 
review, the operator of a modified plant removes all the 
burdens 0f a new sou:ce review requirements, including the 
consideration of ambie~t violations (violation of NAAQSs 

or violation of PSD increments) and associated monitoring 
and modelling requi~ements, applicable bans on construction 
and installation of BACT. 102

> In the case of nonattainmPnt, 

the re9ulat:i..ons pro'!iS..:d for the possibility to "net out" 
of ambient requirements as well as of the requirement to 
install technology tha~ keeps emissions within LAER. 

However, since ever. i~ ~SD areas the broad definition of 

"facilitj-"1 is r.ot ;:\.~Plicable to ~SPS, the netting cor:cept. ~ 
,does not exempt modi·f ied ~~urces from em:ission limj ·:::s 
established by NSPS. The most important practical consequence 
of the netting policy is that the operator of a facility can 
avoid the procedural requirements of the preconstruction r~ 
view pr~cedure. 
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• 3. Elements and Features of Emissions Trading 

• 

~~·.. . . 
f,.,. '•.
' . 

..: 

EPA's Emissions Trading Policy Statement of 1982 estab

lishes common minimum legal requirements for creating, 

using and banking of emission reduction credits (ERCs) • 

Since most emissions trades amount to a modification of 

SIP requirements and, therefore, can in principle only be 

effectuated through a revision of the SIP which in turn 

requires the approval of EPA, the Policy Statement de
scribes the policy EPA will follow in processing appli

cations for SIP revisions involving emissions trades. 

Where emissions trades are effectuated outside the SIP 

review process through application of state generic rules, 

these rules represent a "generic" SIP revision and there

f,Jre, assuming EPA has authority to approve such SIP re
visions, 103> require EPA approval; here, the Policy State

ment determines EPA's policy in processing applications 

for approval of state generic rules. 

The statutory requirements for EPA approval of SIPs, in 

pc.rticular the requirements of attainment of NAAQSs "as 
expeditiously as practicable"' and of "reasonable further 
progress", are relatively vague and EPA is accorded a 
h;gh degree of discretion. Thus it may be assumed that 
the principles pronounced by EPA in the Policy Statement 

will essentially dete~mine the future policy of the 
agency in the field of emissions trading. This justifies 
it that the following presentation of the emissions trad
lng policy primarily .is based on the Policy Statement. It 
must.. be noted, howi::!ver, that the Policy Statement is a 
draft only and tha-:.; EPA may change the Statement in sev
ex:al re,c;pects following court dev0.Lopments and the·,many 
critical comments it has received • 

• 
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, 
a) Creation of Emission Reduction Credits ·•
The Policy Statement refers to four general requirements 


that emission reductions must meet to qualify as emission 


reduction credits (ERCs) and be used or banked in an emis


sions trade. They must be 


surplus, 


enforceable, 


permanent, and 


quantifiable. 104 
> 


First, all emission reductions must be surplus. 105 
> Sur

plus reductions are such reductions that go beyond what a 

particular source is required. Only surplus reductions at 

a particular source can be substituted for a reduction re

quired at another source in an emissions trade. Otherwise, 

the trade would have an adverse ambient impact and would 

run counter to the goals of the Clean Air Act. ~ 

In order to determine whether a reductivn is ••surplus", 


it is necessary to establish a level of ?aseline emissions 


· of a source ,.beyond which the reduction mu::=:t ocr.ur to re

ceive a cre?it. Generally speaking, the determination of 
the baseline depends on whether the area is nonattainment 

or attainment, and by the way the SIP hw~ been developed 

by the state. 

• 
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-..J 

Source: Adapted fran Brady, Morrison, Emissions Trading: An Overview of the EPA Policy Statement, 1982 



- 48 

'In nonattainment areas, the baseline may be either maximum'~ 
allowable emissions or actual historical emissions, depend

ing on the assumptions used in the SIP in developing a 

strategy for attainment by the statutory deadline. It 

should be noted, however, that where actual emissions are 

taken as a baseline, this normally requires that the 

source does not violate existing emission limits; in other 

words: the actual emissions must be lower than the allow

able emissions. 

In nonattainment areas that used allowable emissions as 


the basis for their attainment strategy,·the allowable 


limits can be used as the basis for creating ECRs, ev~n if 

actual historical emissions of a source are lower than the 

allowables. 


In nonattainment areas where actual emissions, based on 


inventories or back-calculated from ambient values, were 

used as· the basis for demonstrating attainment, the actual 

emissions of a source normally are the baseline for c+eat • 
ing ERCs. The Policy Statement contains little guidance on 

the reference period (average or average of highest year 

in larger period, seasonal operations). However, the new 


source review regulations of 1980 cover some of these ques


tions. EPA admits under certain prerequisites also the use 


of al~cwaLle emissions on a case-by-case basis where this 


conforms 
.:: 

with reasonable further progress and the source 

does not create a new ambient violation or prevent the 


. t. . 1 t. 106)p1anned remova 1 o f an exis ing vio a ion. 

The 1.:.reation of ECRs is also possible in areas which 
sti,.l lacx-· an approved SIP that demonstrates attainment by 

tt~ statutory deadline, provided this is consistent with 

ieasonable further progress towards attainment and ulti 
mate attainment of the relevant ambient standard107 >. If 

RACT has already been defined in the SIP for existing ·~ 
sources, it is the baseline. If it has not yet been de

, fined, an agreed RACT baseline may be taken as the base
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• line for creating ECRs. In this case the source can agree 

on acceptable RACT limits for the emission sources in

volved in the trade. Any reduction in excess of those re

quired by the agreed RACT limits would be considered sur

plus. The problem is that the state, when adopting. the 

SIP, might determine that more stringent RACT standards 
are necessary to meet the NAAQSs. The policy of the EPA 

is to encourage the states to protect the ERC as long as 

possible in view of the statutory deadline <1·~·, with 
respect to co and voe: 1987). However, the acceptance of 
the agreed RACT baseline does not mean that the state can 

"give away .. the RACT determination. If ambient consider

ations require so, it may and must impose stricter RA.CT 
limits tnat must be complied with either by the source 

that had created the credit or by the user of the credit 
who would have to acquire new credits. 

• 
Instead of using a negotiated RACT baseline, areas that 

have received extensions for attaining the primary ozone 
or carbon monoxide standards until 1987 as well as areas 

• 

that do not meet the secondary ambient standards for sul
fur oxide or particulates, may also use current actual· 

emissions of a source as the b~seline for creating ERCs. 
The prerequisite for admitting such a transaction is that. 

the sources involved commit themselves to produce ad
ditional reductions equivalent to future RA~T limits when 
the state imposes them·. This givas industry the possi
bility to create and use ECRs at the earliest date until 
RACT is imposed without having to negotiate individual 
RACT baselines. The problem, of course, is how to achieve 
future reductions when RACT is imposed. As a practical 
mat·::er, this concept will only be used where an operator 
a1ready anticipates the possibility of future emission 

reductions, !·~· originating from a scheduled shutdown, 
or can easily buy ECRs from third parties • 

In PSD areas, the baseline for creating a surplus re
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duction will generally be the actual emissions of a • 
source. 10S) Since actual ambient air quality is the basis 

for determining increment consumption and attainment of 

the NAAQSs, and the maintenance strategy is based on 

actual emissions, these normally must also be the base

line for creating an ERC. However, EPA also accepts allow

able emissions as baseline if "proper consideration is 

given to increment usage". This means that an emissions 

trade based on allowables, ~-~· in a case where actual 

emissions are lower than allowables, may not contribute 

to a violation of the increment or a violation of the 

NAAQSs. Contrary to what the Policy Statement seems to 

suggest, allowable emissions may not be used in netting 

transactions109 >. 

A very controversial issue is the question whether and to 

what extent plant shutdowns (as well as production cur

tailme~ts) can be considered in_ determining whether an •. 
emissions reduction is surplus. EPA in principle allows 

. 11 0)
the use of shutdowns as a means of creating ERCs The 

Policy Statement seems to limit this to bubble trades but 

existing regulations also seem to allow the use of shut
downs in offset and netting transaction·s. 111 ) Pursuant to 

a settlement concluded in a litigation between EPA and the 

Chemical Manufacturers' Asc-1".\c"!iation (CMA) , EPA considers 

to abolish certain restrictions with respect to offsets that 

are contained in the Interpretive Ruling (time-limits, limi

tation to replacement projects, legal enforceability of the 
reduction via shut-down) 112). However, the. principles 
governing the treatment or pre-existing reductions must be 

observed in order to avo·..d double-counting. An emissions 
r~duction may not alre~jy be included as part of the base

.Line of the source's ,,missions used for demonstrating at·· 

tainment of the NAAQSs in the relevant SIP. 

The treatment of pre-existing reductions is different ac- • 
cording to the assumptions of the SIP fo~ demonstrating 
attainment of the ambient standards. If the SIP for a 
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• nonattainment area is based on·allowable emissions for de

monstrating future attainment, there is, according to the 

Policy Statement, no objection based on principle against 

using pre-existing reductions in excess of the allowable. 

If the SIP is based on actual emissions, reductions that 

occurred before monitoring data were collected for use in 

developing the SIP cannot be used to create ERCs because 

monitoring levels already reflect these reductions and 

their use would amount to' double-counting. Reductions 

made after the inventory or monitoring data were collected 

for developing the most recent (revised) SIP are admis

sible, even if they were made some time before the ap

plication to grant a credit for the reduction. 

In attainment (PSD) areas, reductions that were made be

fore the PSD emissions baseline was established do not 

• 

qualify for ·credit since these reductions are already as


sumed by the relevant state in establishing the PSD base

line. 

The requirement that shut-downs do not qualify for creat
ing credits if they have already been assumed in develop

ing the area's attainment strategy decreases the import

ance of the shut-down problem. 

Difficult questions arise where the SIP already assumed a 

given quantity of. net "turnover" reductions from new 

plant openings having cleaner sources and existing plant 

shutdowns having dirtier sources and incorporated these 
assumptions into its attainment strategy. Where the to

tal number of shutdowns assumed in the SIP has already oc

curred, EPA allows additional shutdowns as a source for 
creating emission reduc~ion· credits without further re

strictions113 ) (su~h as considerativn of t.h~ geographicai 

distribution of the previous shutdowns; however, to a 

limited extent, this deficie~cy is compensated by the 
necessary ambient tests when using the credit). If the 
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requisite number of shutdowns has not yet been reached, •EPA offers states two options for creating ERCs while avoid

ing double-counting which amount to a certain deviation 

from the attainment strategy chosen in the SIP. The states 

may choose not to take credit for "turnover" reductions or 

they may credit a percentage of the total emission reduc

tions realized from a shutdown if they can show that such 

credit is consistent with the SIP's demonstration of at

tainment and reasonable further progress. 

State generic and banking rules show that states tend to 

be more restrictive than EPA. Some rules expressly disal

low the use of shutdowns: others require contemporaneous 

trades, limit the duration of credits created by shutdowns, 

exclude cert~in trades or require a deterrninaticn that 

there is no increase of the same pollutant at a similar 
source (in order to cope with the problem of local elastici..iiiia.. 
of demand and ensuing increases of the production of exist-~ 
ing sourceE> or the location of. new sources}. 

Baseline pro:-.1ems also exist in respect of uninventoried 

sources (0ften open dust and fugitive emissions). Accord

ing to the Pol;cy ·statement, the use of uninventoried 

sources to c~~ate an ERC depends on the attainment strat
egy of thP SIP. i 14 ) For example, where· a state ".=-::-d allow

able emission liJT11ts for inventoried sources for demon·

strating attainment in a nonattainment area, reductions 

from uninventoried sources can be credited using actual 

emissions c.s the baseline. Where t.he SIP is based on 

actual total e~~;::jDions, some emissions limits such as 

RACT or th~ ;::jamE) percentage reductions as are applicable 

to inventori~c': .sol:.rces must be imposed on ur ..Lnventoried 

sources before a credit for reductions in ~.xcess of these 

limits can be granted. In PSD areas, all sour~es that re

duce emissions beyond the baseline qualify for ERCs. • 
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• Second, alternative emission limits, i·!· the creation of 

ERCs and their use to meet requirements elsewhere, must be 
enforceable. Each offset, bubble, netting or banking 

transaction must be 	federally enforceable and must be ap
115proved by the state. > There are two ways to ensure 

federal enforceability, either through existing procedures, 

in particular a revision of the SIP imposing on the source 

new enforceable emission limitations, or through generic 

rules. EPA is considering to dispense with the requirement 

of federal enforceability in offset and netting transac
tions.116) In the case of generic rules, additional re

quirements must be observed. Emission trades effectuated 

in application of generic rules are deemed to be part of 
the SIP, in other words they amount to a SIP revision. 

However, in order to be enforceable, such emission tr.ades 

• 

must be incorporated in a compliance document which is le


gally b.inding and practically enforceable, such as an 
agreement between the source and the state, an operating 

or construction permit, or a consent decree that seta 

source-specific emission limits. 

Third, all emissions reductions eligibl~ for- cre.ating an 
117 )ERC must in principle be permanent. EPJI. recognizes an 

exception to.the principle of permanenc~ 1n cases where a 

firm creates or needs a temporary credit (~·~· in case of 
a temporary production curtailment).• Here, a temporary 
credit can be granted if emission increases and decreases 

are equal in duration. 

Fourth, all reductions must be qu~nti_fi~!?l....:,;.. '1 8!In order 
to meet this requirement, the sta~e·m?ct· es~ablish a re
liable~basis for measuring the amount:tand :;:a.-t.e of the re~ 

duction and describing its characteristics. However, EPA 
does not require monitoring. The reduction can also be cal

culated on the basis of emission factors, production or 
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process inputs. It is remarkable that the Poli~y Statement 
does not prescribe a measurement or calculation method 

that expresses the emission reduction in absolute terms, • 
i.e. in total loadings or loadings per time unit based on 
the assumption of limited time units available for pro

duction. 

b) Use of Emission Reduction Credits 

While the previous section described the requirements for 

creating an ERC, this section analyses the conditions un
der which an existing ERC can be used in an offset, bubble 

or netting transaction. 

According to the Policy Statement, there are five substan
tive principles governing the use of ERCs, namely ~ 

trades must involve the same criteria pollutant, 
compliance with ambient tests, 
no net increases of emissions in nonattainment areas, 

no increase of hazardous pollutants, 
no use to meet technology-based requirements. • 

As an additional principle, one should mention the regional 
limitation of emission trading. As a practical matter, emis
sion trades are limited to AQMAs or at least AQCRs, inter
regional trades do not occur. It is true that there is no 
legal limitation and sources could prove the ambient equi
valence..of a11 emission trade without geographical restrictions. 
However, this is very rare in practice. On the other hand, 
long-distance impacts of emission trades beyond AQCRs are 
normally not considered in determining ambient equivalence. 
Therefore, the principle of regionalisation could be con

sideret. as implied in the applicable ambient requirements. 

Acco; Jing to the Policy Statement, these principles apply to 
all em_i~_sion trades. However, in resi-iec L of netting, certain 
qua_lif_;.cations must be made. 


First, emissions trades, i.e. offsets, bubbles, or netting 

~ransactions, must involv~ ~he same criteria pollutant~ 19 ) 
 • 
This requirement follows from the concept of the Clean Air 
Act which addresses air pollution not on a global basis 
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• but rather pollutant-by-pollutant. Since the NAAQSs must 

be met with respect to any criteria pollutant and separ

ate SIPs must be developed, the emissions trading policy 

also must distinguish between the different criteria pol

lutants. However, in California interpollutant trades, 

!·~· between TSP and so2 and HC and NOx were permitted and 
the recent new source review regulation of the South Coast 

Air Quality Management District (Los Angeles) retains this 

possibility. 120 ) The purpose of these rules is to reduce 

the ambient concentration of sulphates and ozone by tack

ling their precursors. 

On the other hand, the generic rules of some states con

tain restrictions that are designed to cope with the prob

lem that pollution involving the same criteria pollutants 

is not necessarily associated with the same health and en

vironmental impacts. For example, they require that the 

pollutants must be of the same quality or have the same 

health ··or welfare significance, or they contain restric

tions as to particle size (for TSP) or reactivity (for 

VOC). 

Second, all uses of ERCs must satisfy ambient tests 1 ~ 1 ) 
This principle, although pronounced in a general fashion, 

only is applicable to offsets and bubbles. Netting trades 

are treated differently. The potential ambient impacts of 

".netting out" of. preconstruction review normally are in

significant because netting must take place within the 
same plant by substituting emission decreases at a par

ticular source for increases at another source within the 

same plant. However, where stack heights are different, a 

netttng trade may have an adverse effect on air quality. 

The. exi.sting rules only provide that .the increases and de

cri:ascs that are "netted" must have approximately the 

• 
same qualitative significance for public health and wel
fare122>, but, persuant to the CMA settlement·, EPA is con

sidering even to drop this liberal restraint on netting123 ). 
It is true that the requirement of achieving "reasonable 

further progress" may make a SIP revision necessary if 
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netting sources are assumed as future reductions in the SI~ 
The modelling rules of EPA with respect to offsets and 

bubbles make stack height a crucial element for determin

ing whether modelling is necessary or not. Therefore, it 

is not consequential that netting trades should be entire

ly exempted from ambient tests. The reason for this exemp

tion seems to be that otherwise the very objective of al
lowing netting trades, namely to relieve the enterprises 

from the costly preconstruction review procedure, would 
be frustrated. 

The principle that the use of 'ERCs must satisfy ambient 

tests means that use of ERCs may not create a new viol
ation of an ambient standard or prevent the planned re
moval of such a violation in a nonattainment area. In a 
PSO area, the use of ERCs may not violate an increment or 

an ambi'ent standard. This requirement follows from the • 
mandate of the Clean Air Act to attain and maintain the 
NAAQSs and not to exceed the increments for the preven
tion of significant deterioration of the existing air 
quality. 

The policy of the EPA with respect to ambient impacts of 
emission reduction trades is different according to the 
disper~ion characteristics o~ tha pollutants involved. 
Other aspects such as time-phasing are not considered: in 
particular, the rules on ambient impact do not reflect 
the structure of the NAAQSs~ 24 > 

With respect to photochemical oxidants and nitrogen 
oxides trades, EPA does no~ require any ambient tests be
cause it is of the opini:~ that these pollutants are di~
persed across broad geO•jraphic areas and local impaCtF 
need not be considered. Therefore, "pound per pound 11 

trades may be treated as equal in ambient effect~ 25 > How-. 
ever, some states or regions that have adopted generic or 
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• 
bankipg rules, do not follow this view. They have estab

lished a scheme of geographic discounting that requires 

more than even reductions of emissions according to the 

distance between the two sources involved. 

In the case of particulates, sulfur oxide and carbon mon

oxide, the dispersion behavior of these pollutants requires 

in the opinion of EPA ambient tests~ 26 ) Distance between 
the sources, plume parameters (especially stack height), 

pollutant characteristics, meteorology, and topography af
fect the ambient impact of emission reduction trades in
volving these pollutants. The general principle is that 

off-set transactions must demonstrate "ambient progress" 
and that bubble transactions must demonstrate "ambient 

equivalence", i.e. maintaining the status quo of existing 

ambient air quality. However, in the latter case an improve
ment of air quality may follow from the fact that bubbles 

• 
often are used to meet emission limitations that have been 
stiffened due to a SIP revision. 


Since determinations as to attainment of the NAAQSs as 

well as to observation of PSD increment requirements are 


made in relation to AQCRs and AQMAs, it follows that in

terregional emission trades are not permitted. There is 

no express language in the Policy Statement, though, that 


trades between AQMAs are not allowed, either. Geographic 

discounting of ERCs and monitoring and modelling the dis

persion of.emissions would seem to be sufficient to ensure 

the geographic equivalence of inter-district emission re


ductions and increases. 


• 


-. In order to facilitate the jemonstration of ambient pro

gress or ambient equival"ence, EPA has developed a three

tiered system of modellhig that links the. degree of re

quired modelling to the likely ambient impact of the pro


posed trade • 


No modelling is required if there is no net increase 

of emissions, the relevant sources are located in the 
same immediate vicinity, and no increase occurs at the 
source with the lower effective plume height: 
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only limited modelling (screening) involving the emis •
sion sources participating in the trade is required if 
there is no net increase of emissions and emissions 
after the trade will not cause a significant ambient 

impact: the term "insignificant" impact is expressed in 

quantitative values derived from PSD regulations1 
J 

full dispersion modelling and consideration of all 

sources in the area of impact is required if there 

either is a net increase of emissions or a significant 
ambient impact. 

Third, in nonattainment areas - as opposed to PSD areas 
emissions trades may in principle not result in a net in
crease of baseline emissions! 27 > This requirement follows . 
from the mandate of the Clean Air Act that nonattainment 

areas demonstrate reasonable further progress. There are 

some limited exceptions to the principle. Thus, a net in- ~ 
crease-of emissions is permitted where generic rules exist 
and the SIP ha:..; created a growth margin, or where the state, 
in order to ma;.... e the emissions trade possible, revises its 
SIP so as t~ cr~ate a compensation for the increased emis
sions at another location, which is consistent with reason
able further p~ogress. Furthermore, insignificant net in
creases of ~:;;.issio".ls are permitted in netting tra~~.::;.::.ctions. 

It must be note0 t~at netting in nonattainment areas had 

been declared by the US ~ourt of Appeal for the bistrict of 
Columbia 12

$3) ·as .inconsistent with the Clean Air Act; however 

this rlecisiou ~~s been reversed by the US Supreme Court 

(see below p. ' 

Fourth, erni &s~on trades may not increase emiss ·.ens of haz
;rdous pc:luta4t~ 129 ). This principle is imprctant because 

' 
the group of voe for which a NAAQS exists comprises com

pounds that are hazardous, such as benz_ene: furthermore, • 
hazardous pollutants may be produced as necessary components 
of other criteria pollutant streams. 

http:issio".ls
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• 
 The principle has two aspects: First, where a group of 


criteria pollutants has hazardous and non-hazardous mem


bers, an emissions trade may not increase hazardous emis


sions. EPA allows emission trades between any pollutants 

belonging 	to the group of voe if the hazardous pollutant 

emissions 	are decreased ("traded down") in exchange for 

an increase of non-hazardous pollutant emissions, but not 
vice versa. The same may be.true of TSP. The principle does 

not modify the rule that emission trades must involve the 

same criteria pollutants. However, in California trades 

between different criteria pollutants are allowed in order 
to reduce hazardous pollutants13 0). 

Second, to a limited extent the bubble policy is appli 
cable to other hazardous pollutants. Bubbles are not al 

lowed with respect to hazardous pollutants for which 

NESHAP are in force. However, with respect to the 37 pol

lutants that are considered as hazardous but not yet sub
•. 	 ject to~specific ·regulations, bubble trades can be made 

provided there' is an equivalent increase and decrease of 

the same pollutant at reasonably close -sources. 

The Pclicy Statement expressly declares that the prohib
ition against.hazardous pollutants trades is not meant to 
exclude trades .in "minute amounts" of such pollutants~ 31 ) 
without giving a definition of this term. It must be no
ted that existing PSD· regulations.allow netting trades 
associated with de minimis increases of hazardous pol
lutants for which NESHAP are in force (10 percent of the 
emission standard) 132 ). 

Fifth, emissions trades can in principle not be used to 
~;;-technolns;-~ased reguirements ~ 33 ) This is T.<. prin
cj.ple which is subject to a number of ·qualific.itions. New 

' . 
sources cannot use ERCs from existing.sources to meet 

• technology-based requirements, such as NSPS, LAER control 
technology in nonattainment areas, or BACT in PSD areas. 
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However, expanding or modernizing sources can use internal
emission reductions from within the same plant to "net 

out" of preconstruction review. According to the Policy 

Statement, the avoidance of preconstru~tion review means, 
among others, that such sources are not subject to tech

nology-based requirements for new sources, such as LAER in 
nonattainment areas and BACT in PSD areas~ 34 > but some 

states disallow netting out of BACT. Finally, existing 

sources can meet technology-based requirements, such as 

RACT in nonattainment areas, by using internal or external 
emission reductions1 35 > 

Besides substantive principles governing the use of ERCs 
in offset, bubb~es and netting trades, the_Policy State

ment also sets forth some procedur~l requirements which 
amount to a certain liberalization as compared to the pre

vious policy. These principles are: 

bubbles can be used to achieve compliance, 

extensions ?f compliance deadlines are also possible 
as part of a bubble trade 

a bubble cannot b~ approved for an individual emis
sion source which is the subject of a pending enforce
ment action or outstanding er:.rorceme:.1t order unless 
EPA approves the oroposal and the ~c:-.1pl iance schedule 
it contains 13 ~>. 

_.The previous bubble policy required tl&a.t sources be sub
jec_t to binding compliance schedules .0dsed on the orig

•· ~ 

inal SIP emission limits b~.Eore thev l.! ..-.uld apply to use 
an ERC to meet these requi~ement&. ~PA now allows the use 
of ERCs to achieve compliance !>y agre~_;,ng to emission 
limits as part of a bubble transaction. T~is is intended 

to relieve the firms from the burden of having to pur
chase conventional control technology which they might not 

,need once the bubble transaction has been approved and 

~ 


tit 


~ 
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give them flexibility to determine for themselves the most 

effective and quickest way of achieving compliance. 

The extension of compliance deadlines is based on similar 

considerations. Compliance deadlines may be extended by 

the states as part of bubble trades in respect of voes or 
CO sources, provided the deadlines for attainment of the 

NAAQSs have been extended until 1987 and the bubble trade 

is consistent wi~h reasonable further progress. 

c) Banking of Emission Reduction Credits 

The Policy Statement also contains principles applicable 

to the development of state rules for the banking of ERCs, 
especially concerning the ownership, protection and 

storage of ERCs 137 ~ Furthermore, EPA has recently pub
lished draft model state banking rules that are designed 
to assist states in devising their banking rules 138 ~ These 
principles or rules apply to formal banks, i.e. separate 
subsystems of state or regional agencies that accept and 

evaluate requests to certify ERCs, serve as a clearing

house for credits on deposit, account for transfers and 
withdrawals or ~ven encourage the creation of credits and 
transactions in them. Many states have established in

formal banks which are a part of the permitting procedures 
for individual polluters, espec1ai1y in respect of netting 
and :&.nternal offset transactions. For example, the state 

recognized thP. ERC in a letter or in the permit document 
and the firm:coul:d use it at some later date. The Policy 
Statement does not seem to directly apply to these in
formal banks. However, since infoT~al banking raises some... 
of the problerns_-invplved in formal banking, it cannot be 
ruled out that. some of the principles ,:,et fo': th in the 
Policy Statement ~re·of a more general applicability • 

The introduct.i.on of formal banking is an option for the 

states. Many states that have already adopted some forms 

http:introduct.i.on
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of emissions trading have no banking rules, and some of 

them do not consider adopting such rules in the future 139 ~ 4i1t 
If states opt for banking of ERCs, the Policy Statement 

requires them to designate an administering agency for the 
bank, accept only such reductions that qualify as ERCs un

der the principles established for the creation of ERCs, 

define procedures for banking of credits (e.~. define the 

kind of reductions that can be credited and banked and 

the accompanying information required), establish owner

ship rights regarding the ERCs, establish an ERC registry 

and set forth rules concerning possible adjustment of ERCs 

based on enforcement and ambient attainment considerations. 

The states that already have adopted generic or banking 

rules mostly are more restrictive than the Policy State

ment. Fo~ example, many rules allow either bubbles or 
offsets only - netting is almost invariably allowed -, 

they often exclude transfers to third parties, they ex

clude banking in the case where an ERC has been created 1~ 
by a shutdown or production curtailment or limit the dur

ation of the ERC in this case, they provide for geo

graphic discounting according to the distance of the 

sources involved even in voe or NOx trades (where accord

.. 	 ing to EPA pound~per-pound trades are possible) , etc. It 
remains to be seen to what extent the new principles an~ 
Lules will influence future state practice. 

A problem that has been addressed extensively in the 


Policy Statement is the protection of ERCs 140 ~ However, 

this problem has more aspects than addressed in the State

ment. First';--the banking rules must determine the duratiott 


of banked ERCs·~ The Policy Statement does not contain an 

enunciation of EPA policy on this matter. It appears ·:.:h3i: 

this is due to EPA's view that rules on duration of ERCs a~~ 

designed to prevent the hoarding of ERCs and are thereforP. 

not based on environmental but rather on economic consider:411t 

tions. However, this is true of quite a number of questions 
that have been addressed in the Policy Statement. There are 
some federal rules whose continued applicability is some. 
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what doubtful. The Offset Interpretive Ruling contained a 

• one-year time limitation for ERCs created by shutdowns141 > 

but states have generally not followed this guideline in de

vising their own offset policy under the 1977 Amendments. 

With respect to netting, the applicable rules provide that 

the requirement of "contemporaneous" increases and decreases 

of emissions may be defined by the states; any reasonable 

time period is acceptable, the upper limit being 5 years 142 ). 

The existing state generic and banking rules contain provisions 

on the duration of banked (unused) ERCs. Normally, they set 

time-limits between 7 and 15 years. Some rules do not contain 
express provisions, others set much stricter requirements 
for ERCs created by shutdowns. 

Second, ·the consequence of violations of the alternative 

emission limits imposed on the originator of an ERC as 

part of the emission trade must be determined. The Policy 
Statement favors an·absolute protection of an ERC already 
usea143 ~ In other words, the ERC shall not be "devaluated" 

or confiscated; rather, enforcement action is to be taken 
against the originator. This is motivated by the goal to 
avoid law-suits between the parties to an emissions trade. 
The question whether, as a consequence of such a violation, 
an ERC that is banked but not yet used may be adjusted 

has not been addressed. 

Finally, protection of ERCs against adjustment based on 

ambient considerations poses serious problems. Additional 
reductions of emissions may become necessary because the 
area does not attain the NAAQSs, new RACT requirements 

are introduced to attain ambient standards, or the area 
violates an increment for the prevention of significant 
deterioration. According to the Policy Statement, th= 

' 
general principle for copi.n·~ wi-th this situation is· that 
the existence of banked (unused) ERC must not interfere 

• with the state's ability to obtain the additional re
ductions. However, EPA tries to avoid that banked ERCs 
are confiscated by the state instead of reducing emissions 
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from operating sources~ 44 > In California, the relevant ·•
rules provide that RACT may be redefined especially for 

banked ERCs at the time when the use of an ERC is being 

permitted (South Coast Air Quality Management District) or 

the offset ratios may be readjusted periodically (afrer a 

period of absolute protection of 3 years; Bay Area Air 

Quality Management District). EPA seems to fear that such 
rules would deter industry from accepting ERC banking; it 

affords the states three options to avoid confiscation of 
ERCs or at least unequal trea.tment of operating sources 

145 )and ERCs. These options are: 

absolute protection of all ERCs against any adjust
ment, 

moratorium on the use of ERCs or on future ERC de

posits until ambient objectives are reached, 

equal reduction of ERCs corresponding to emission 

reductions required from operating sources'(either • 
through reduction of the amounts of ERCs or increase 
in allowance rates). 

Under the first option, the necessary emission reductions 
would be imposed on all operating sources. Sources with 
banked ERCs would, h!""-'f'."ver, have an advantage because 
they could meet these .. requirements by using their ERCs or 

by purchasing ERCs elsewhere. An alternative to this 
option is an absolute protection for a limited time with 

the possibility of readjustment after expiration of the 

protected period. 

The moratorium wou ·.d force the affected firms to suspend 
the use or depos~.t of ERCs until the (revised) SIP has 

s~cured sufficient emission reductions with operating 
sources to ensure xeasonable further progress or to cure 
an increment violation. This option, too, amounts to a 
preferential treatment of ERCs, although it penalise~ • 
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• 
those using the banking system in compari~on to those 

that have already used the ERCs and it may hamper busi

ness planning due to the uncertainty associated with it. 

The third option would impose on ERCs the same amount of 

required emission reductions as . on operating sources 

• 

.having the same emissions and belonging to the same 

category of equipment as represented by the ERC • This 

amounts to a nominal devaluation of banked ERCs which, 
however, may be compensated by increased demand for these 
ERCs. Nearly all generic and banking rules (except those 

in California) follow this system of equal reduction for 
operating sources and ERCs. This option raises the problem 
that ERCs may become non-homogenous commodities due to dif

ferent source-specific discounting needs: however, this is 

unavoidable as long as the applicable SIP does not require 
over-the-board (equal) emission reductions from all sources 
but, rather, differentiates according to categories of 
sources. 

4. 	Legal and Administrative Framework Conditions of 
·Emissions Trades 

• 

EPA encouragement and state adoption of emission trading 
systems is a necessary step for transactions in ERCs. How
ever, it is not a sufficient condition~ 46 ) The extent to 
which ERCs are created, banked, and transferred, depends 
on ·market forces and cost considerations. The cost of al 

ternative control options is a decisive factor. Besides, 
legal and administrative framework conditions play an im
portant role. The design of the emissions trading system, 

the existing options for planning the contractual, tax and 
financial conseque~~1.ces of transactions in ERCs and the 
duration of admi:r:istrative procedures involving emissions 
trades all may either foster or.impede transactions in 
ERCs, depending on the costs to be incurred by the rel 

. evant firms and the degree of insecurity associated with 
. , 
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them. These aspects of emissions trading have just begun • 
to emerge, and it is therefore difficult to make any more 

than preliminary assessments. 

a) Protection of ERCs against Confiscation 

Since ERCs certify a right to certain pollution units that 
may be used only in the permit procedure and hence only 

in the existing regulatory framework, it may become neces

sary to modify them for ambient air quality purposes. The 

SIP may have to be revised to achieve further reduction 
of emissions in order to attain the NAAQSs. Unused ERCs 

may be seen as a convenient source of reductions. This 

may be done by adjusting their "value" to the SIP re
quirements, especially by decreasing the number of credit 
units of emissions or by modifying the offset ratios or . 
by imp1)sing a moratorium on the use of banked credits. 

This has a confiscatory effect on banked ERCs. It is the 
policy~of EPA to encourage states to abstain from con
fiscation of ERCs to the extent possible and rather grant •
them ~bsolute protection or at least treat operat~ng 
source1·- and ERCs equally. However, state rules sho·.., a 

great variety of approaches and the question is whe~her 
constitutional considerations afford owners of ERCs pro
tection against confiscation and require a particular de
sign oi state banking systems. 

It is ge:.ue:-i:ally agreed in the American discussion t!:.~t 

there is a fundamental right "of the state to adjust ERCs 
to new SIP requirements as an exercise of the police 
power. C·:"I?Stitutional doctrine permits the confis::c~tory 
effec'~s ~-~ government regulation when necessary to pro
te:ct ;;.&hlic health or welfare from harm not anticipated 
at the tim~-when the credit was grant~j~ 4 S) How~ver, 
under the principles developed by the courts in inter
preting the Fifth Amendment which prohibits a taking of 
property for public use without d~e process and jus~ com •pensation, there may be situations where compensation 
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• must be paid. 149
> 


Constitutional protection is not excluded by the fact 


that ERCs are not private property in the strict sense. 

The ERC certifies a (future) right to pollute in amounts 

indicated in the certificate which is reserved to the 

holders of 	the ERC. However, this is no absolute right to 

pollute. Rather, the ERC confers upon the owner a right 

to a future permit: it can only be used in the permitting 

process for fulfilling the applicable SIP requirements 

and it may 	 be subject to a variety of limitations on its 

use and even transfer. Therefore, an ERC is not private 

property but, rather, a public right created by the state 

and accorded a citizen subject to limitations relating to 
its scope, terms of use, duration and transferability!SO) 

Analogues that have been referred to in the American dis

cussion are government licenses, such as broadcast li 

• 	 censes under the Federal Communications Act of 1934 and 

crop acreage allotments ~quotas) which were first intro

duced by the Agriculture Adjustment Act of 1938. These 
licenses are subject to close regulation~ however, t~is 

does not exclude that they enjoy a certain degree of con

stitutional protection. 

In d~termining whether state regulation is justifi.ed by 
the police power or compensation must be.paid, courts 

balance the interest of the .state iri effec.tive regulation 

and the loss incurred by the owner. While the courts 
would generally defer to the public interest in regulation, 

they may afford the owner of an ERC a claim to compen-· 
sation, especially where the-emission reduction.was 
createu by investment or an ERC was bo'1ght ·from tht:' orig

inator. The ~est is "justice and faiia~ss": in applying 

• 
this test, the courts will take into account factors such 

as economic impact of regulation, especially degree of in

vasion of property, reasonable investment-backed expec
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tations of the owner, and the character of the govern •
mental action~ 51 ) 

The analogues to broadcasting licenses and crop acreage 

allotments as well as general case law suggest that there 

is little protection where the creation of an ERC occurs 

incidentally, ~.g. as the result of a plant closure that 

would have occurred anyway! 52 ) However, if the creation 

or acquisition of a ERC is based on investment and the 

originator or purchaser is led to expect a certain use of 

the value of his "property", compensation may be neces
sary}53> Especially a total destruction of an,ERC would 

be vulnerable under these circumstances, while an ERC can 

be more easily devaluated or a moratorium be imposed on 
its use} 54 

> Also, a relevan~ factor is that the right has 

been created by the state and that the costs incurred by 

the possibility of adjustment are associated by a benefit 41!t 
conferred on the holderJSS) the whole credit for the emis

sion reduction would be lo~ t in the a.bsence of banking 

rules unless used contempora~eously and, furthermore, the 
holder can achieve substa.iid.al cost savings. 

This line of arg.ument may even be too cautious because it 
has been held that the exercise of the statutory auth

ority to revoke broadcas~ liccn&es does not constitute an 
unconstitutional ta!ting} 56 ) ~ fo::tiori, th is argument 
should be valid for the adjustm~nt of ERCs because here 

the purpose of government inte'.:vention is not mere econ
, 157)

omic but rather hea,lth-relat~~"'.. regul~tion.__ In any case, 
a._proper d~~ign of the bar..kil"I'; c;ystem that clearly indi.· 
ca~es the du.ration of_ th~ ..:.t?.di_t,_ tJu~ poss.ibility and ex

t~~t of adju~tments.to new SIP :::-equirem~nts and the trans
ferability of ERCs can nonnally avoid challenges based on 
the 11 investment-backed expectation~_" ;rC]ltionale ~ 58 ) 

Another line of constitutional control over adjustment of •
ERCs to new SIP reqtlirements is equal protection~ 59 > To 

http:adju~tments.to
http:substa.iid.al
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• the extent the state imposes on unused ERCs greater bur

dens than on operating sources, a violation of equal pro
tection may be found. This, too, can be avoided by the 

design of a banking system. As long as the devaluation of 

banked ERCs occurs at roughly the same ratio as the re
duction of emissions from operating sources, compensation 

need not be paid. Conversely, however, it is doubtful 

whether EPA's proposal to grant banked ERCs a preferential 

treatment when SIP revisions are necessary, is consistent 

with equal protection. It may well be that, if further re

ductions of emissions are needed, unused ERCs must also be 

diminished to some extent. 

Finally, due process requires that the holder of an ERC 

must.be notified of the proposed adjustment and be given 

an opportunity to comment on.it~ 60 > This too, can be 

• taken care of by the design of banking rules • 

b) Contractual Issues 

The creation of a market. for the exchange of external ERCs 

requires institutional arr?.1.ngemen·ts that enable the par

ties to define what they are to expect of their trans
action and to plan its financial consequences. The con
tractual aspects of emission trades have just begun to 
develop, an~ it is ·safe to say that the law is not yet 
well settled. 

Exchange of ERCs can take the form of a sale or a lease 

between the originato_r of the e~ission reduction and tha 
potential user. In both cases~ :the validity of the con
tract. and the ability o~ t:":ia par~ies to perform it, large

. .. 

ly :tepend on the ~~gulatory_ ·vd.l~.dity of the emissions 
t1ading policy, the design of banking rules and the legal 

• 
• I , 61)

nature of ERCs as a (transferable) interest • 

A crucial problem is the contractual distribution of risks 
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where the state, for the purpose of SIP revision, reduces 

the ERC after the purchase or lease agreement has been •concluded. The price paid for the credit may or may not 

reflect the assumptions of the parties as to the risk as

sociated with potential state intervention and the ques

tion is whether the seller or lessor has guaranteed the 

"legal value" of the ERC. 

Another crucial question is the distribution of risk in 


the case where the technology which is intended to create 


and maintain the emission reduction does not yield the 

expected results. As long as the applicable banking rules 


provide that the purchaser's or lessee's right is not af


fected by failure of technology, !·~· the originator ra

ther than the user of ERCs would violate his (alternative) 


emissions iimitations, there is no need to take i.ecourse 


to the rules of sales and lease law that govern breach of 

contract. The Policy Statement takes the position that to 


avoid third-party lawsuits and encourage the purchase of 

ERCs, the relevant state banking rules should pr~vide 
 • 
that, once an ERC has been used by another source, any 


violation of the conditions under which it was rre~ted 


should result in enforcement against the originator ra
ther than the user of the ERC. It is true thdt litigation 


between the parties of an emission transaction cc,ul.d lead to 

delays ..in enforcement of controls and also to insecuri1_.!.es 


in the market for ERCs. However, as a matter of policy, the 


contrary rule would also have some merits. 162 ) EnEorcement 

against the buyer or lessee could encourc-.ge him to be 


vigilant and force him to demonstrate contingency plan~ 


for the case of technology ;::.~ ilure in th~ permit- ::- --o,.eed
ings. Also, ___ the originatr.Jr_ may not be able to fur+-.her re. 
duce his emissions in ord~r ~o compensate for inc1~a~ed 

emissions at the user's source. 

In any case, these considerations may cause the parties • 
to negotiate a different arrangement and distribute the 
risk of failure of technology differently from the bank

, ing rules: they may grant the lessor and, less likely, 

http:originatr.Jr
http:encourc-.ge
http:insecuri1_.!.es
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• the seller, a right to cancel the agreement if such a si

tuation arises. This may happen where it was the user who 

·•. 


• 


has "bribed" the originator to achieve an emission re

duction in favor of the former. Such a contractual dis

tribution of risk would only make sense if the applicable 

banking rules provided that the originator of an ERC has 

an option to resort to his previous emission limits (be

fore creation of the ERC) and h·ave his perrnit modified 

accordingly if the exchange of the ERC has been can
celled. The interplay of air pollution regulation and 

contract law here poses problems that have not yet been 

addressed. 

Insofar as the applicable banking rules do not protect 

the purcfiaser or lessee against devaluation of ERCs and 

technology failure, the risk distribution would· depend on 
the characterization of the ERC under various bodies of 
federal and state law. For example, the complex pro

visions of Art. 2 Uniform Commercial Code (UCC) would ap
ply if a sale, and less likely, a lease of ERCs would be 
a transaction in 11 goods". The notion of "goods" generally 

comprises tangible personal property. Art. 2 UCC i':.> in 
principle not applicable to the sale of rights, such as 

contractual rights and (transferable) public ri~hts. It 
has been held that the transfer of a broadcast license is 
no "sale of .goods" in the meaning of Art. 2 ucc~ 63 > Given 

the similarity of ERCs and broadcasting licenses, the sale 

of ERCs would seem not to be covered by Art. 2 UCC. How
ever, the courts have sometimes applied specific rules 
contained in Art. 2 ucc to objects not encompassed by this 

article~ 641 Probably, the general rules of conunercial law 
on the assignment. of (contractual and other) rigbts are 

applicable. Und~r these rules, the seller is under an im
plied warranty as to his title (his right to sell) and the 

legal enforceability of the right~ 65 ) There is no warranty 
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that the obligor is solvent or that he will perform his ·•obligation • 

. What these limited warranties mean in the context of a 

sale of an ERC, is unclear. One could argue that the im

plied warranty also covers the extent to which the pur

chaser can use an ERC in his own permit proceedings. There 

are not yet any court decisions that answer the question 

whether and how the general rules on assignment of rights 

or Art. 2 UCC apply. Therefore, ERC transactions are as

sociated with a considerable amount of legal uncertainty, 

which, however, can be mitigated by proper contract plan

ning. 

It is also possible that an ERC is created by a service 

contract~ 66 ' In this case, the parties may provide that 
the user of the ERC installs and operates control equip

ment in the plant of the originator of the ERC. As con
sideration, the user is allowed to use the credits so 

created as long as he is able to procure the necessary re

ductions. If this is not (or no longer) possible, this 

will be a reason to cancel the service contract. The con

tractor works at his own risk. Again, a coordination of 

air pollution control and contract law would be necessary 

in order to avcid a frustration of the contractual risk 
distribution. Of· course, a service contract of this kind 

only makes sense where no further trade is anticipated. 

There is less flexibility, but on the other hand, more 
legal certainty about the mutual rights and duties of the 
parties~ 67 ) 

c) Tax Cons·'.derations 
. 


The taJC tzeatn~t:!nt of the creation, financing, banking, 
use and disp~3ition (especially sale and acquisition) of 

ERCs is a crnr.ial issue of the whole emissions trading 

r policy. Taxation is a major incentive or, inversely, dis •.. 
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• incentive for business decisions on investment and trans

actions. If the tax law discriminates against' the emissions 

• 


trading policy, its acceptance by the business community 

will be seriously hampered. Uncertainty over the taw treat

ment of ERCs will also have negative effect. An EPA-com
missioned study by Baker and Winslow168 ) contains an ex

haustive analysis of the tax treatment of ERCs; its prin

cipal arguments and conclusions will be presented in the 

following text. 

With respect to the creation of ERCs, there are three 

major tax issues: 

the availability of the normal 10 percent investment 

tax credits and accelerated cost recovery or elective 

rapid amortization for-the cost of pollution control 

equipment; 

the availability of a loss deduction when a firm 
creates an ERC through plant shutdown or production 

curtailment; 

the tax basis of pollution control equipment acquired 
to create an ERC. 

Under the Internal Revenue Code (IRC), capital expendi
tures incurre~ to acquire tangible business assets cannot 
be jeducted. from the total earning as cost; rather, these 
expenditures must be capitalized and the firm can then 
claim depreciation determined according to the useful life 

of the asset or accelerated cost recovery deductions de
termined according to the average midpoint useful life 
{or a range of 20 percent below or above it)~ 69 )For tan

gible business property placed in service after December 

3i, 1980 the Accelerated Cost Recovery System has been in

• troduced. Under this system, the cost of these assets can 
also be recovered over a fixed period which generally is 
five years, or ten or fifteen years for public utility 



- 74 

property. As an additional incentive for capital formation, 

the firm is entitled to a credit on its tax liability (tax 
credit) for the year the property is placed in service. 

The maximum credit is equal to ten percent of the cost of 

the qualified asset; there are further limitations in re

lation to the amount of tax liability. 

These tax advantages are also available for pollution 

control equipment acquired in order to create an ERc! 70 > 

However, it is more doubtful whether also the special 60
month rapid amortization for pollution control equip

ment~ 71) which may be elected for investment in existing 

plants (pre-1976) in lieu of other depreciation or ac
c~lerate~ cost recovery methods, will always be available 
in case of acquisition of pollution control equipment to 
create an ERC. Certification of assets as a "pollution 
control facility" shall be refused where "it appears 

that by reason of profits derived through the recovery of • 
wastes or otherwise in the operation of such property, 
.:..ts costs will be recovered over its actual useful 

li~e 11 ~ 72 > As Baker and Winslow173 > point out, one could 
interpret the term "otherwise" as to include prof its de
rived from the sale of ERCs so created: but such· a po
si~ion is not likely to be adopted ~in~e the aJihority 

for C!etermining whether profits will be "otherwise" de
rived from the facility is vested in EPA and the present 

EP~. guidelines do not contain an indication that- EPA will 
cv~strue this term broadly1 74 

> Also, the prerequisite con
t::o.:~1ed in Sec. 169 {d) (1) (C) IRC that the pollution 

.:ontrol facility may not "reduce .( ) the tota!_ .operating 
c.~os~s of the plant" ,aoes not se.,m to be applicable' where 
an ERC is sold at a profit bee .a.use the day-t·o-day oper

ating costs of the· firm are not affected by the trans- • 
action~ 75 

Where a firm creates an ERC through a shutdown or pro
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'• duction curtailment, the question arises whether the firm ' 

can claim a loss deduction under Sec. 165 IRC. This de

• 
•. 

.• 

• 


• 


duction does not require that the firm entirely terminates 

business operations or does not replace the abandoned 

property! 76 l However, a loss deduction can only be claimed 

to the extent that the firm did not receive a compensation 

for the loss. It is possible that the Internal Revenue 

Service (IRS) would attempt to disallow a loss deduction 
where an ERC is created on the grounds that the ERC is the 

equivalent of compensation for the loss. Baker and Wins

low177> conclude that such a position is not tenable be

cause the Emissions Trading Policy is not designed to 
comp.ensate the owner of the firm for the loss incurred by 

a plant closure or production curtailment. This certainly 

is correct. However, the more important question is 

whether the gain achieved through the sale of the ERC is 

to be considered a compensation. The courts require that 
the benefit is directly compensatory, is in the nature of 

insurance and is intended to replace the loss in order to 

qualify a~ compensation. The US Court of Claims states in 
Forward Communication Corp. y;. U.s ~ 78 ): "(T}he statute does 
not bar a deduction for a loss actually incurred merely 

·becausa the taxpayer is able to effect an offsetting gain 
on a different although contemporaneous transaction." 

The rationale underlying this and related decisions 1791 

is also applicable to ERCs. Although the owner of the 
firm acquires a marketable commodity in the form of an 

ERC, the loss sustained from the plant closure or pro
~uction curtailment would seem to be deductable because 

.the benefit is or will in the fu::ure be gajl.led on a dif
:fe~ent transaction and is not :i.ntended to replace the 
loss. This even is true where the shutdown or production 

curtailment is only effected in order to cr~ate the ERC • 

Finally in this context, the tax basis assigned to pol
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lution control equipment produced, acquired and installed ,. 

to reduce emissions and create an ERC will be the cost in

curred by the firm in producing, acquiring and installing 

it. Theoretically, it would be possible to allocate these 

costs between the equipment and the ERC. However, the ERC 

is not bought from the .seller of the equipment and is not 

directly related to the production and installation of 

such equipment but, rather, is created by the independent 

actions of the buyer. The installation of new control 

euqipment only permits the relevant party to severe a pre

existing "right" to pollute and use it in the future or 

sell it to other firms. Therefore, an allocation of pro

duction costs cannot be allowed or required~BO) By the 

same token, transaction costs a·ssociated with the cre
ation. of ERCs do not affect the tax basis of the pollution 

control equipment. 

The financing of emission reductions in order to create 


ERCs also poses some difficult tax problems, especially 

in· respect of 


-- use of tax-exemf>i: (low interest).industrial development 

'bonds, 


use of government subsidies, and 

lease of pollution contir;,l equipment·. 

Sec. 103 (b) IRC provid~s that tax-exempt industrial de


velopment bonds may be used. for financing pollution con

trol equipment, if ~e~tain !imitative conditions are met 


(generally, only enrl--ofr ~ipe control e9u~pment qualifi~!S) • 

It is doubtful "·~.1eL,,.·~r ti1is method of inexpensive f inenc

. . 
ing can also be c.:J ..iirne..! fo= the creation of ERCs. Th·..: .. .. . .. . 
general position of the IRS }s that the qualifying ..:osts 


of a pollution control fa~ility should be reduced to the • 

extent that an "economic benefit" is derived from the 

facility. The Treasury Regulations provide that the 
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• , 
qualifying expenditures must have been made only for the 

purpose of controlling pollution and may not have any other 

•. 

• 

significant purpose! 81 ) In case of a dual purpose, only 

the incremental costs associated with pollution control 

qualify. The creation of an ERC could be considered by the 

IRS as an economic benefit equivalent to the benefits de

rived from the operation of the facility. Baker and Wins
low!8~) however, point out that the benefits derived from 

the creation of an ERC are not derived from the operation 

or 11 £unction"of the facility but rather from the state or 
local agency policy in implementing the Clean Air Act. 

They find, however limited, support in a Ruling of ~he IRS 

which allowed the use of tax exempt bonds where cost 
savings associated with the use of control equipment were 

not the direct result of its operation! 83 ) However, the 

question still is unsettled and this uncertainty may 
seriously hamper the creation of ERCs through instal

lation of new control technology. 

Where a firm uses government subsidies for the instal
, 

lation of pollution control ~quipment and the creation of 
ERCs, the tax basis of the acquired equipment will be re

duced by the amount of the subsidy if the subsidy qulif ies 
as a tax-free capita: contribution! 84 ) Under the criteria 
developed by the courts} 85 ) government grants for pollution 
control investement generally qualify as tax exempt be
cause their function·is to become a part of the working 
capital of the firm and they do not serve as a compen
sation for a specific service provided to the granter·: the 

expected benefit to -the comY!lunity at large is irrelevant. 
Thus, ·the IRti rul~d that a government grant to reduc~ pol

86 !lution was tax-exe1"'.pt ~ T~1e rationale underlying .:he 

• 
court decisions and the IRS ruling also apply where an ERC 
is created because the-.grant is not motivated to produce 
any direct benefit to the grantor~ 87 

http:tax-exe1"'.pt
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With respect to the lease of pollution control equipment 


for creating ERCs, the normal rules are applicable. The 


-transaction will be treated as a sale if all the economic 
benefits and burdens of ownership are shifted to the les

see. Generally, recognition of a lease transaction re

quires that the equipment can still be used commercially 
by the lessor or any other person at the end of the lease 

:time. However, the "safe harbor" provisions of Sec. 201 

of the Economic Recovery Act of 1981 present significant 
options for firms to make arrangements beyond general law 

that ensure that the transaction will be treated as a 

lease1 88 > 

Apart fro~ the tax treatment of capital investment made 

for creating emission reductions that qualify as an ERC, 

the tax treatment of banked and used ERCs poses difficult 


and complex problems that have as yet not been entirely 

solved. The main issue is the amortization of ERCs. 
 •
The ERC is to be considered as an intangiLle capital as


set. This question has not yet been decideJ. However, the 

IRS has ruled that cotton acreage allotrue.n+;s which accord 

a fa~er the right to grow a specified crop of his land 

and are, _therefore, grossly comparable ·to "t:he limited 

'tight to pollute" reflected in an ERC, '.:!;:.nstit1~te an in

tangible capital asset (in the meaning of s~~. 1221 IRC); 


also, airline route certificates are considerec! as in

tangible capital assets~ 89 ) ERCs should be treated in the 

same way~ 90 > Sec. 167 IRC allows a depreci~~ion or amort

i.zation ·_o:f~i.ntangible capital assets only whP:.:e the use


ful life of the asset can be determined ~~·.n it has been 

plac~~I in service, and only to the extent l.ts a~ticipated 


salv.ige value is exceeded. 


The requirement cf a determination of the useful life of 
the ERC poses the most serious problems. The applicable 

, •. regulations require that the useful life, i.e. the period 
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• over which the asset may reasonably be expected to be use

ful to the taxpayer in his business, can be estimated with 
reasonable certainty? 91 ) Where an ERC is banked, an amort

ization will not be allowed unless the applicable banking 

rules limit the duration of the ERc? 92 > Even if banking
• 

rules establish an expiration date for the ERC, it could 

be argued that the useful life of an ERC is not determined 

by the period during which it can be banked but rathe~ its 

potential use to meet regulatory requirements~ 93 > The 

questiop whether ERCs can be amortized would then depend 

on. whether or not they have an ascertainable useful life 
after being used to fulfil permit requirements. The ma
jority of precedents seem to suggest that the useful life 

of ERCs used in this way is not determinable. It has re
peatedly been held that permits that are renewed regular

ly are not amortizable~ 94 > There is, however, a possi

• 
 bility to draw analogies from the tax treatment of pipe

line ea'sements whose amortization has been allowed by a 
court decision based on the useful life of the pipe
line~ 95 > However, the rationale of this decision is 

limited to the case that replacement or reconstruction 

of the pipeline on the right-of-way is not contemplated 
or regularly practiced by the taxpayer.1 96 ) Hence, while 

one could argue that the useful life of a used ERC is the 
useful life of the facility or source, the fa1~t that it 
can als'o be used when the source mode:i..ni~es or is recon
structed would suggest that the courts ultimately will 

conclude that once an ERC is incorporated in.a permit, 
its useful life is as indeterminate as that of the per
mit197> The result is that the costs·to cre~t~ or pur

chase an ERC cannot be amortize.J. 

With respect to banked ERCs, it is also Joubtful whether 

• 
they can be considered to be placed in service~ 98 ) An as

set is placed in service when it is available for its 
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specifically assigned function in the business or in the ·•production of income. This requirement would not seem to 

pose a problem to a firm that has banked or purchased an 

ERC for its own future use and can show that it does not 

intend to hold the ERC for sale. The notion "placed in 

service" does not require actual use: rather, availability 

for use· is sufficient if later use is contemplated~ 99 > 
However, where an ERC is banked or purchased for future 

sale, it is·not income producing and hence not amortiz
able~OO) 

Finally, the salvage value of ERCs may be so high that, as 

a practical matter, amortization is not possible. Salvage 

. value is the value of the asset which is estimated (at the 

time of acquisition) to be realizable by disposition ~f 
the object when it is no longer useful to the taxpayer~ 01 > 
Amorti~ation is no.t possible to the extent of the ef;ti- • 
mated salvage value of the intangible asset. Where the ap

plicable state rules allow plant closures and production 

curtailments as a method for creating ERCs, it may be ar

gued that the value of the ERC can be realized by creating 
a new ERC. Under this hypothesis, the ERC may have a. sa'.1.

vage value that limits or even excludes amortization~0 2 ) 

The.tr·dn?fer of ERCs also raises tax problems. If The 
originator of an ERC sells it for profit, the profit may 

be considered ordinary income subject to normal taxation 

or long-term capital gain subject to more favorable tax

ation. depending on whether or not the ERC i~ a capital 

asset.• Intangible rights granted by the state under re
gul;:.tory programs are generally held to be capita1 as
se~s~03 >unless they are primarily held for sale .to cus

tomers. However, if an ERC qualifies for amortization 

during its .. banking period, the ERC technically would not • 
be a capital asset~ 04 > But if an amortizable ERC is held 

for a period of more than one year it probably would 
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• constitute a "Section 1231 asset" qualifying for favorable 

long-term capital gain treatment~OS) Since ERCs normally 

would not be amortizable, the.gains made in selling them 

would in any case be considered as capital gains, and qual

ify for favorable long-term capital gains. if sold after a 

holding period of one year. 

The tax treatment of leasing arrangements for the use of 
!!£.! follows the gener~l principles. However, the hsafe 

• 

harbor" provisions of Sec. 201 Economic Recovery Act of 

1981 are applicable only to tangible, not intangible capi
tal assets. Therefore, the contractants must make sure 

that the lessee does not bear all the risks and has all 

the advantages of ownership. If this is ensured, -long
term leasing arrangements provide significant ta~ advan

tages. Since a purchased ERC cannot be amortized, these 
tax advantages exceed those derived from the lease of 

tangible capital goods. 

Complicated tax problems arise where the partie~ choose, 

in lieu of a sale or lease, a contractual arrang~ment 

whereby the user of an ERC would act as an i!!-depe1:dent 
contractor to operate pollution control equipment in the 
plant of the creator of the ERC in exchange for the per

mission to use the ERC (service agreement). Some of these 
questions have been clarified in two rulings of the IRS 
concerning the SOBIO offset transaction in California~OG) 

In conclusion, one can state that there are two major tax 

.. 	 issues relating to ERCs that cannot be resolved wjth suf
ficient certainty by application of the IRC, t_reasury 

regulations, IRS rulings an~ court holdings, nalT•.ely t?-e 
availability of industrial bond financing for creating 
ERCs and the amortization of ERCs. The analysis suggests 

that important advantages can be derived from leasing 

ERCs. As far as can be seen, the existing banking .L'·1.1les 
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do not exclude leases as a means of transferring ERCs al  ·•
though they normally do not specific~lly mention them. 


However, it is doubtful whether originators of ERCs will 


be willing to make leasing arrangements rather than sell 

the ERCs. For a lease may have significant disadvantages 


with respect to the risk of confiscation of ERCs, failure 


of contrcl technology etc. In any case, the insecure tax 

treatment of ERcs'may have contributed to the limited use 


of banks established in several areas throughout the US. 


d) Administrative procedures 

The cost incurred by industry in administrative procedures 

involving emissions trades may also be an impediment to 

acceptance of the new policy by the business community. 


The implementation of the Clean Air Act's regulatory 

progral!! including the emissions trading policy is charac- .... 
terized by a complex interplay of federal and state 
agencies, although the Clean Air Act strengthened the 

federal role in the control of air pollution •. The NAAQSs 
are determined by the administrator of the EPA. The states 
have to devise implementations plans in order to ensure 
the attainment of the NAAQSs. The SIPs require approval 
by the EPA, and if a ..state ~~iJs to adopt an adequate SIP, 

the EPA can substitute·an implementation plan of its own 

for that of the state. Both at the state and the federal 
levels public comment and hearing requi~ements are to en
sure that conflicting views on the contents of the SIP are 

considered by the competenJ:. agency. All this renders the 
whole process of adopting and approvinry SIPs rather cum
bersome. The same proce~ure applies in ~ase of SIP re

vision. The new source review prog:cam whlct, must be a 
part of the revised SIPs j.n nonattainment areas is ad
ministered by the states with little EPA ~npervision. In • 
PSD areas, new source preconstruction review also'is the 

' 
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• responsibility of the states; however, there is stronger 

EPA involvement in the permit procedure, although this 
responsibility can be, and to a certain extent has been, 

delegated to the states. In both cases, not only the sub

stantive prerequisites for granting a construction permit 
but also the applicable procedures, especially the hearing 

requirements, are obstacles to firms wishing to locate or 

expand in a nonattainment or PSD area. The Clean Air Act 
of 1970 also provides for greatly strengthened federal en

forcement authority. 

The emissions trading policy is integrated into this com

plex regulatory framework. Its main objec~ive is not to 
decrease the administrative burdens of the EPA and the 

state agencies but, rather, afford the affected firms less 

costly ways to meet SIP requirements or avoid substantive 

• 
 and procedural new source review requirements. However, 


increased administrative costs of the competent agencies 
caused by the complexity of applicable procedures normal
ly also aremirrored by increased administrative costs of 

the firms involved. 

Only the netting policy clearly leads to saving adminis
trative costs. When a modernizing or expanding plant can 
"net out" of preconstruction review it avoids undergoing 

the l~ngthy and cumbersome new source review procedure. 
The competent agency must only check and the operator 
demonstrate that the source fulfils the netting require

ments. This task is faqilitated by the absence of ambient 
tests. Normally, there would also be no need to revise the 
SIP. Apart from netting1in principle any emissions trade 

re~uires an amendment.of the ~pplicable SIP. Since the 
C".J:eation and use of an ERC implies that the emission limi· · 
tations laid down in or under the SIP for the relevant 

• -sources are no longer valid and the transaction may have 

ambient impacts, the transaction must be reflected in the 

http:amendment.of
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SIP and hence the SIP be revised. To this extent, the 

emissions 	trading policy increases the workload of the 
competent 	agencies and the firms· involved. 

In respect of offset trades, it must be noted that offsets 

are a necessary part of SIP revisions under the 1977 

Amendments (unless a state opted instead for a growth al 
lowance policy) • Almost all states incorporated offset 

programs 	in their SIPs, often in the form of generic off

set rules 	that formally were a part of the state air pol

lution control regulations. About 1.900 offset transactions 
are reported to have taken place. 

In order to avoid the cumbersome procedure of individual 
SIP revision, especially for bubbles,. EPA has since 
1979 207 ) affoLded the states opportunities to develop 

generic rules under which certain classes of emissions 

trades are exempt from individual SIP revisions. Alterna- ~ 
tive emissior.s limits approved under generic rules are 
considered by EPA to be federally enforceable in the same 
manner as SIP requirements. The first generic rule ap
proved b~ EPA wa;; a generic VOC bubble.. of New Jersey~OS) 
The Policy Paper of 1982 gives the states guidance for de

t~rmining under which prerequisites-. a generic rule will 
be approved by E~A Moreover, EPA is preparing mo=~l ~ules 

that &re designed ~o facilitate the task of state and re

gional officials in drafting individually such rules. A 
draft of these r~les has been circulated for comment~og) 

Generally, a g~ne~i~ rule is approvable if it ensures that 
applicabl~ b~~~line emissions will hot increa~e, emissions 

· ·--· 	 trades will be '~valuated ill" a -:replicable proct: iure and 
transactions do r1ot in~erfere t~ith ambient a·'·.tainment and 

maintenance~ 1 0) Industry urges a liberalization of these 

principles in that at least de minimis net ~~c)reases of .•2the baseline emissions should be permitted. 

I 
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• Moreover, the EPA describes a variety of possible elements 

of generic rules that satisfy these general principles. No 

SIP revisions will be required for: 


-- emission shifts totalling less than 100 tons per year; 


•· 	 voe and NOx trades if no net increase in applicable 

baseline emissions occurs; 

so2 ,.co or particulates trades if level I of the 

modelling screen is applicable, .!·~· the sources are 

located in the same immediate vicinity (250 meters} 212 
> 

there is no net increase of emissions and emissions de

crease at the source with the lower plume height;. 

so2 , c9 or particulates trades if specific emission 

limitation ~or groupings of sources are established 

or criteria for simplified level II modelling are de
veloped . 

As of April 1983, EPA had approved generic rules of New Jersey, 
Massachusetts, Connecticut, North Carolina, Oregon, South 

Carolina and Pennsylvania213 ). Most of these rules ,are limited 

to voe bubbles; the Oregon and South Carolina rule encompasses 
all kinds of trades in voe, TSP and so2 including banking. More

over, EPA has proposed to approve 3 other generic bubble rules 

(Rhode Island, Maine, and Kentucky). Kentucky's rule is the most 

comprehensive, covering voe, so2 , TSP, NOx' co, and Pb. None 
of the rules concerns offsets because offsets are a part of 
revised SIPs a.nd there is less need for generic rules. Seven

teen more states are developing or considering the establish

ment o:f. gener-!...~ 	 ru.l.es, half of them limited to voe, the other 
half also coveri·:1g TSP, so2 , and sometimes NO and CO. 

x 

• 
If a generic rule has been approved, individual trades approved 

by the state under the rule need no longer be submitted as in
dividual SIP revisions. This reduces overlapping state and 

federal review and saves administrative and business costs. 

Trades which are not covered by generic rules can still be 
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implemented as individual SIP revisions. Thus, the emissio. 
trading system becomes more predictable without losing its 

flexibility. However, it remains to be seen to what extent 

states that have adopted generic rules will. be prepared to 

process applications for emission trades involving individual 

SIP revisions. 

S. Reorientation of the American Emissions Trading Policy? 

The EPA's Policy Statement of April 1982 is not yet final. 

Pursuant to existing procedures EPA, when publishing the 

Policy Statement,had requested comments by interested persons 

and organizations. In the light of numerous critical com
ments received from environm~ntal organizations and state 

authorities as well as the decisic~ of the Court of Appeal 
in NROC v. Gorsuch, EPA in a statement of August 1983 de

clared that it was considering revision of the bubble poli~ 
in particular with respect to the use of plant shutdowns for 

214)
creating ERCs -EPA suggested a number of alternatives 
and requested further comments ~y t:_ie :Lnterested public on 
these alternatives. The final Polir.y__ .~tatement will be for

mulated when the~e comments have bee~ received and discussed 

w~thin EPA. The envisaged reorien~ation of the emissions 

trading policy only concerns the bubbJe policy. Th~ offset 
policy which already is set forth i11 thE; CAA remains un

changed. With respect to the nettina policy, EPA wanted to 

wait for the pending decision of the Supreme Court; as things 

have turned 011t, chan~es are not legally necessary so far. 
. . 

One of the questi.ons posed by EPA ; ... ti'.e August 1983 State

ment. concerns the avoidancE:::: of d,:,ub 1 e counting of shutdowns 

in nonattainrnent a~eas (having or.lacking an a~proved SIP) 215 ). 

EPA now recognizes that in cases where the SIP is based on 

summary assumptions on the emission i!'lcreases related to 
-economic growth, it is difficult to distinguish between • 
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• emission reductions caused by shutdowns and emission in

creases caused by new facilities. This could have the result 

that credits for shutdowns in the relevant AQCRs could be 

impermissible. 

The 	Policy Statement of August 1983 focusses on the permis

sibility of credits for shutdowns in nonattainment areas that 

do not have an approved SIP and cannot demonstrate compliance 

with 	the NAAQSs 216 
). EPA defends its previous position that 

credits for shutdowns in principle are permissible as a means 
of usefu·1 partial solutions for improving the ambient air 

quality. In its view, the credit of shutdowns serves to over

come 	 the information gap between administration and industry 

and 	creates incentives for timely attainment of the SIP re

quirements; the prerequisite also applicable in the case of 

shutdowns that the emission reductior: must be beyond the 

(negotiated) RACT level ensures a sufficient contribution 

• for the improvement of air quality. However, EPA concedes 

that, inspite of these prerequisites, a particular AQCR 
may not be able to comply with the requirements of "reason

able further progress" and maintenance of NAAQSs "as ex

peditiously as possible". Therefore, i.+:- is -:::onsidering a re

orientation of the bubble policy which ~inks this policy 

more 	with the paramount objectives of improving air quality. 

In particular, 6 alternatives for th~ bubble policy in non

attainment areas that have no approved Sir-· 1re being dis
cussed 217)'. 

(1) 	 In nonattainment areas lacking demonstration of attain

ment (including areas that have been granted an extension 
until 1982 for the establishment of revised SIPs) shut

downs can be credited only .tns;:.far as the emissions re
dut;tion exceeds the negotiated RJ1.CT level. This alter
native would exclude the use of actual emissions as base

• line for granting.credits for shutdowns. It has only a 

limited importance· since after expiration of the 1982 

deadline most sources would be subject to the RACT re
quirement anyway. 
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(2) 	 In nonattainment areas lacking demonstration of attain

ment (including areas that have been granted an exten-41t 

sion until 1982 for the establishment of revised SIPs) 

all bubble transactions can only be effectuated inso

far as the emission reduction exceeds the negotiated 

RACT level •. This alternative is to make sure that bubble 

transactions are only permitted where the RACT standards 

are complied with as a minimum requirement. 

(3) 	 In nonattainment areas lacking demonstration of attain

ment, credits for shutdowns are only granted where the 

relevant transaction produces a substantial improvement 

of air quality; as a threshold, EPA is considering a 

net reduction of emissions by 20 percent. This solution 
would secure speedy progress toward attainment and at 

the same time establish a safety margin against un

certainties associated with the assumptions underlying 
the SIP. 

(4) 	 The requirement of a substantial improvement of air '4it 
quality could be extended to all bubble transactio~ls 

in nonattainment areas lacking demonstration of attain
ment, in order to ensure a direct and immediate contri 

b1ltion of each transaction to the improvement of air 

quality. 

(5) 	 !~ the case of shutdowns in these areas it could be 
required instead of an emissions reduction by a fixed 

rate, e.g. 20 percent, that the contribution of the 

shutdown to the improvement of air quality be propo£

tional to the extent by which the SIP's design value 
exceeds the ambient standard at ·the time of the traca, 

while other ~ubbles would s_imply have to produc~ P. -•..: i: 

air quality improvement. E?A consir'!ers this alte.inati..re 

. ; as politically doubtful because it requires from a s1ngle 
source an excessive contribution to the solution of a 

non~~tainment problem that is largeiy to be attribut~~ 
to other sources. 
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(6) 	 Finally, credits for shutdowns in nonattairunent areas 

lacking demonstration of attainment could be disallowed 

entirely. EPA concedes that such a policy could lead 

to a substantial improvement of air quality but might 

also sacrifice any incentive for early, environmentally

beneficial shutdowns of highly-polluting marginal fa

cilities. 

Apparently, a compromise has been reached within EPA 218 ). 

Each bubble in nonattainment ~reas having no approved SIP 
that demonstrates attainment must contribute to "reasonable 

further progress 11 This shall be ensured by the requirement• 

of a RACT baseline for calculating the emission reduction 
credit, the requirement of a contribution to the improve
ment of air quality and a system of rebuttable presumptions 

whereby a shutdown (or production curtailment) would likely 

have occurred anyway. 

The most interesting and novel aspect of this "new bubble 

policy" are the rebuttable presumptions. They focus on the 

time of the emission reduction and the relationship to 
"standard industry practice". Where an emission reduction by 

a shutdown is achieved far in advance of a bubble transaction 
or because of normal production change, there is a presump
tion that the emission reduction was not motivated by the . 
emissions trading policy (in other words: was not motivated 
oy the desire to create a credit) but would have occ11r:red 

anyway. If the operator cannot rebut the presumpt~on he will 
not be granted a credit. However, it suffices that the grant

ing of a credit was a motive among others: it need net be 
the sole or paramount motive. The details must still. be . 
worked out; in particular, the reference to "standard :i.n·

dustrial practice" seems to pose some problen1s. 

It is still unclear when the final Policy Stutemen:: ~.-111 be 
adopted. Until this date, EPA wil.l orient its polic!~ at the 

Policy Statement of 1982. This is· also true of nonattainment 
areas for which the 1982 deadline for submission of revised 
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SIPs with demonstration of attainment has expired. So long 
as there is no final determination that these areas are not. 

capable of attaining the ambient quality standards, they can 

effectuate bubbles transactions pursuant to the Policy State
ment· of 1982. Moreover, EPA is considering a flexible interim 

solution for these cases in the final Policy Statement. 

The innovations just described are restrictions of the Emis

sions Trading Policy in the interest of environmental pro
tection. On the other hand, there also is a certain trend 

towards extension and liberalization, namely in the field of 
NSPSs. Under the Policy Statement of 1982 bubble transactions 
for complying with technology-based NSPSs are impermissible. 

Now EPA is a?out to cautiously move off from tµis position 219 ). 

EPA is considering to permit the first NSPS Bubble for coal-
f ired power plants. Instead of an emission standard for so2 
of 1.2 pounds per million BTU heat input the two boilers 
of a new power plant in Illinois shall be subject to a stan
dard of. 0.6 and 1 .8 pounds respectively.• By different utili. 
zation of the two boilers an emission reduction of 1000 tons 

so2 per year is expected. EPA is considering to expressly 
provide for such NSPS bubbles in all future NSPSs. 

:• 

.. 
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• c. Evaluation of the Advantages and Disadvantages of 

EPA's Emissions Trading Policy 

I. Criteria for Evaluating EPA's Emissions Trading Policy 

Any 	 environmental quality problem can be managed by a variety 

of alternative strategies, but it appears that no single 

strategy is best for all situations. Only through a systematic 
evaluation of the many alternative strategies available for 

any 	given problem and an explicit trade-off of the many con

flicting effect of any chosen strategy, is the desired en
vironmental quality likely to be achieved in an effective, 

efficient, and equitable manner. 

• 
Before any judgeme~ts can be made about the merits or draw

backs of EPA's new approaches to air pollution control, it is 

necessary to establish some criteria on which to base our 
evaluation. Such criteria should be useful to the extent that 
they help assess the actual or expected.advantages and dis

advantages of the new policy relative to the existing conunand
and-control approach. 

Although many criteria are possible1), the following list seems 

to us to encompass the most pertinent considerations f ~~ ~he 

evaluation of the new poiicy: 

(a) 	 Air Quality Improvement: How does emissions tradi~g 

affect the attainment and maintenance of ambient air 
quality standards? What is the likelihood that the new 
strate1y will improve air quality? How reliable nre the 
new ~pproaches in achieving the stated air quality goals 
as expeditiously as practicable? Are their ai1 quality 
effects more or less certain and automatic than those of 
existing tradit~onal regulation? 
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(b) 	 Cost-Effectiveness: Does the new policy meet its st. 
goals at relatively low cost to society? Will the ne 

policy increase or reduce the direct costs (i.e. all 

costs of control equipment and the associated operation 

and maintenance costs)? Will the new policy increase or 

reduce the indirect costs incurred in the process of 

complying with, and administering the requirements of 

the new policies (such as information, administrative, 

modeling, monitoring and enforcement costs)? 

(c) 	 Economic Development: Will the new policy allow for 

growth in industrial activity which tends to accentuate 

air pollution problems? Will it allow for easy entry_ 

of new sources of pollution and expansion of existing 

one~? 

(d) 	 Technological Advancement: Will the new policy enhance 

or undercut the general technology-forcing intent of ~ 
Clean Air Act? Does the new policy establish permanent 

incentives to promote cost-effective technological inno

vation• or will it serve to freeze the existing state
of-th.e-art? 

(e) 	Adrninistrability: What is the degree of difficulty 

associated with the administl:ation of emissions tracing? 

Would it necessitate added administrative costs in terms 

of workload and budget for regulatory agencies and 
complying firms? 

~t') 	 Enforceability: Will the nnw policy make enforcemf.:nt 

of the Clean Air Act's re~1irements more difficult? 
What resources ~ill be n~~essary to enforce thie policy? 
Does emissions trading encourage voluntary compliance? 

Will violators be easily identifiable? Will enforcem~~ 
be credible? - . , 



(g) Legal feasibility: Is the emissions. trading policy 

• consistent w~th Clean Air Act requirements? Does adequate 

authority to implement the emissions trading policy 

exist? Would existing legislation have to be changed 
to enable implementation, or would entirely new legis
lation have to be passed? 

These criteria are subject to further development and re

finement, but they provide a first nec~ssary framework for 

the analysis of any environmental policy. Policy evaluations 

of any sub-set of these criteria, therefore, should be 
regarded as incomplete. 

The individual criteria are directed at conflicting goals 

which ~ust be balanced to achieve effective air pollution 

control policy. For example, the new strategy may achieve 

higher marks for encouraging cost-effectiveness but may 

• 
suffer on grounds of air· quality grounds; it may provide 
strong incentives for innovations in air pollution control 

technology but may prove difficult to enforce. 

Therefore, the final steep in evalua~ing the new poling would 
be to combine the ratings on the iivUvidual criteria. This 
process involves assigning relative weight to the individual 

criteria. However, it is diffi~ult to identify a weighted 

or even an ordi~al relationship bet~een these criteria. 
However, it is difficult to iden~ify a weighted or even an 
ordinal relationship between these criteria. 

Aside from the difficulties in assig":~ug relative weights 
to the individual criteria it m'... •.;. he recognizes that this 
process is the responsibility ·of ~ecitjons-makers, not of 
analysts of government policy. It is also useful to note 

• 
that, as programs mature and priori~ies shift, the relative 
weight given to the cirteria can change, requ·iring modifi
cations to. the existing approach. 



•• 
-- . ¥02 -~ ....... ,_C>.1 . 

··-...-.... ..:..- .r . 

II. Methodological Issues in Applying the Evaluative Criteria 

After having established the criteria which we feel should 

be applied in evaluating any environmental policy, EPA's 


regulatory reforms are evaluated according to the indicated 


criteria and relative to the existing policy of direct 


regulation. 


To do so, we assume that the overall goals of the air pollu

tion control. policy in the United States, as embodied in 

the Clean Air Act and its amendments, have been set and, 

therefore, m~st be taken as given. We do not attempt to 

reexamine the setting of ambient air quality standards and 

other air pollution. control goals as set forth in the U.S. 

legislation. It is our intent only to eva~uate the emissions 
trading policy for achieving and maintaining air quality 

goals once those goals have been set. It should be emphasized, 

however, that much dissatisfaction over air pollution cont. 
in the United States may in fact be the result of unrealist~~~ 

ambient air quality standards and arbitrary aspects of tl~e 

current ~ttainme~t and nonattainment designations (based 0n 

imprecise monitoring and modeling techniques) requiring 

different types of pollution control as much as the manner 

- in which EPA ..and .the regional air pollution control authori-
2)ties have attempted to implement and enforc~ these stan~ards • 

App~ying the indicated criteria to evaluate the emissions 

trading policy is no simple task, because we are confron-i:.ed 

with several methodological problems. Therefore, several 

j;:nportant caveats shoµld be observed when interpreting the 


·.results of our-··evaluation: 

• 


http:confron-i:.ed


• 


• 


• 
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First, as for any innovation, it is necessary to evaluate 

how well the new policy has performed or how well it can be 

expected to perform relative to the existing regulatory 

regime. The actual or expected advantages and disadvantages 

of emissions trading must not be compared to an implied 

ideal command-and-control policy; neither must the present 

poorly-defined regulatory regime be compared to an ideal tra

ding system characterized by full-fledged market trades to meet 
any regulatory requirement. The test must be the new policy's 

incremental effects, for better or worse, on the Clean Air 

Act as it actually operates, rather than its effects on a 
statute asswned to operate perfectly. 

Second, it is not always possible to identify those impacts 

that can be solely or principally attributed to EPA's regula
tory reforms. Since the new policy is only a supplement and 

not an alternative to current regulations, it is difficult 
if not impossible to identify those effects that only have 
occurred owing to emissions trading. Furthermo~e, because of 

the multiple factors which enter into any business decisio.:1, 

it is generally difficult if not impossible to isolate those 
motives for a decision to reduce emissions below required 
levels. Therefore, it is not always possible to determine ~hether 
certain emission reductions only have occurred owing to the 
emissions trading system or would have occurred anyway as a side

benefit of non-environmental decisions (such as projects under
taken for energy conservation or solvent recovery). 

Third, the criteria are difficult to apply in a quantitative 
F;ense. For instance, it is not possible to quant.itat1~~e1:r
evaluate the cost-effectiveness of the new strategy. 1t is 

possible, however, to ask whether the new policy is likely 
to be more or less cost-effective than the existing policy • 
Therefore, we do not attempt to quantify the extent to whi~h 
the emissions trading policy will meet any particular criterion. 



Rather, we indicate where it appears that emissions trading 

is more or less successful in meeting a criterion than the. 
existing policr. 

Fourth, we are confronted with the problem that our analysis 

is aimed at a moving target since the emissions trading policy 

is in a great flux. The policy has evolved even as this report 
has been written. The Policy Statement replaces, streamlines, 

simplifies and consolidat~s a number of closely related regu

latory reforms including the bubble, offset, netting, and 
emission reduction banking policy, and involves a lot of 

changes compared to the early versions of these strategies 

(see Appendix II). 

For example, the Policy Statement replaces the original bubble 
policy (Dec. 11, 1979; 44 FR 71779) and includes the following 
major changes. 

Speqifi~ally, it: 

allows states to adopt generic trading rules for all 
criteria pollutants; 

extends use of the bubble to areas lacking approved 

demonstrations of attainment; 

reduces air quality modeling requirements for proposed 
trades; 

extends use of the bubble as an alternative means of 
meeting RACT requirements: 

allows broader use of emission reductions from shutdowns. 

To give another examrle, EPA has changed the Emission Offset 

Interpretative Ruli:\g (EOI) three times since the January 16, 
1979 complete revised version. Based on the early versions of 
the regulatory reforms states had incorporated offset and bank

ing provisions in their SIPs, many of which now may become. 
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• obsolete and must be changed. In light of the Policy Statement 
many states are now implementing generic trading and banking 

.rules and thus are moving the target for a policy evaluation. 

Therefore, we shall focus on the emissions trading policy 
statement and refer to former versions of the new strategy 

.• 	 only where necessary and appropriate • 

Furthermore, the present policy following the Policy Statement 

issued in 1982 must be regarded as an interim policy that will 

be followed by a request for further public comment (see Appen
dix IV), and will be replaced by a final revised policy which 

can and probably will address many potential problems identi 

fied in the following evaluation. Our evaluation is therefore 
preliminary. The problems we have identified are based more on 

fears than on adverse effects that have actually materialized: 

and steps that can be taken by the final revised policy may 

• 	 preclude-such problems. 

Fifth, we are confronted with the problem that our analysis 
is aimed at a variety of targets since there are a number of 

state and local versions aside from the EPA policy on emis

sions trading as articulated in the Policy Statement. As Appen
dices VII and VIII show, there is already considerable variation 
among states in some crucial features of the program. The Policy 

Statement only sets forth legal minima EPA considers necessary 
for emissions trades to satisfy CAA requirements. Therefore 

states are free to ~dept generic rules which incorporate all 
or any combination of the proposed trading approaches or to 
let trades continue to be implemented as individual SIP revi

sions. Furthermore, states are free to stipulate additional 
criteria for assuring that certain loopholes are avoided and 
their attainment strategy will not be jeopardized. 

~ 	 Therefore, any policy evaluation that intends to be comprehensive 
would have to deal with the many provisions that state and local 
agencies have adopted in addition or in contrast to EPA's Policy 
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Statement. In practice, such a comprehensive evaluation would 

have to include to date (April 1983): ~ 

the provisions for offsets that almost all states have 


incorporated in their SIPs; 


the seven generic bubble rules that EPA had approved; 

three other generic bubble rules that EPA had proposed 

with many others which are under development or conside
ration for a significant number of states or areas; 

forrnai banking systems that five areas have in operation; 

at least 12 other areas had drafted or proposed full 

banking provisions. 


In light of the variety of policy versions that could serve 

as the b~sis for a comprehensive evaluation of emissions 
trading, we do not attempt to discuss all federal, state and 

local variations of the new approaches. Rather, we shall fo. 
on the Policy Statement and, where necessary, point out som 
examples of state and local rules that incorporate additional 

or different provisions. Therefore, our evaluation is inevitably 
incomplet.::. 

Sixth, the ~xperience with emissions trading is limited. It 

is certa~nly too early to judge the new approaches by some of 

the criteria s~~ted above. Our evaluation is based on experi
ence to date and our insights come from individual cases that 
are not necessarily representative of the future use of emis
c;ions trading. 

:aowever. ·.-. widespread adoption and succes.stul implementation
·"' ~ ... -~ 

uf.. e:ilissj "::>!1s·"·trading in J:he fut\J,re will '.epend on a number of 

fac.-Lor·s·· tha~ are not yet predictable. St>me uncertainties 

al~eady clout the future of emissions trading. Court suits, 

modificat~~ns of national emission standards, a de facto ~ 
deletion of air-quality standard deadlines, and relaxed enforce
ment are all examples of administrative changes which could 
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Source: U.S. Environmental Protection Agency 
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materially affect the viability of the new approaches. Also,~ 
amendments to the Clean Air Act are currently being debated 

before Congress. Any significant changes to the basic struc

ture of the Act would probably affect the workability of 
emissions trading. 

Therefore, we can make no pretense of fully understanding all 

there is to know about how emissions trading will work out 

in the future. However, it is mature enough that some clear 

insights are beginning to emerge. 

• 
• ,·a 

.. 

• 
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• 
III. Advantages and Disadvantages of the Emissions Trading 

Policv 

,• 

• 

1. Air Quality Improvement 

Under the traditional regulatory approach, U.S. air pollution 

control agencies have sought better air quality through 

rules which apply specific, uniform emission limits to 

every emission source within a regulated process. In theory, 

this approach, if properly and widely implemented, could 

achieve the stated air quality goals. Moreover, there are 

several situations in which a conventional regulatory approach 

has a clear advantage compared to any other strategy based 

on economic incentives 3>: 

First, where an emission is _:;o dangerous that it is necessary 

to prohibit it altogether, direct controls are the only effec

tive option available. There is obviously nothing to be 

gained by an approach that ai'lows "pound-for-pound" trades 
or requires offset· ratios marginally greater than 1:1 for 

trades involving toxic pollutants. 

Second, direct controls may also be the only effective means 

to deal with a sudden dangerous air quality-situation.Episodic 

pollution emergencies call f ~r prompt and substantial changes 

in operation of emission sources, such as a temporary reduc
tion or cessation of certain activities (e.g. restrictions of 

the use of incinerators, cara, and so on). 

Third, where emissions are difficult to measure and monitor, 

because effective an~ reliRbJa monitoring devices have not 

been invented or are prohibitively postly to install and 
operate, emissions trading will not be practical. Where the 

• 
amount of emission reductions proposed for a trade is not 
quantifiable and even indirect methods of determining compli
ance are not reliable, direct controls involve less risks than 

trading transactions. 
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In short, there are several good reasons for the use of 

conventional direct controls in order to attain and main
\ •tain stated air quality goals and to improve air quality 

beyond marginal attainment and maintenance. 

In practice, if air quality trends since enactment of the 

1970 Clean Air Act are used to measure success or failure, 

then the traditional regulatory approach must be deemed a 

qualified success. For all available evidence shows that, 

in general, air quality in the United States has improved 

significantly despite new pollution from industrial growth. 

While much still remained to be ·done, the nation had made 

significant progress in cleaning up the air between 1970 

and 1977, i.e. the period before market-oriented supple

ment~ to the regulatory system (such as the offs€t and 

bubble policy) came into effect (see Table 4 ). 

But it must also be recognized that the Clean Air Act of • 

1970 had made mid-1975 the target and mid-1977 the deadline 

for federal, state, and local governments and for industry 

to meet the primary NAAQSs. However, that deadline w~s not 

met by many. areas. Even to.day, there is a signi f ~car .. t number 

of ~reas that have still ~ot attained the NAAQS. The follow
ing Table 5 identifies the number of counties, er portions 

thereof, designated as nonattainment as of February 1, 
1982. Thus, if strict, uniform compliance with the mid

1977 deadline is used to measure the success or f~ilure of 

the traditional command-and-control approach, then it must 

be deemed a failure. 

Wit~out change, the command-and-control approach wo~ld induce 

only increased costs for both polluters and ~egulato~~ in 
areas with continuing air pollution problems. To me~t NAAQSs 

' in the nonattainment areas, it would be necessary to sque~ 
more emission reductions from sources already regulated, p?«'

bably at.steeply increasing costs per unit of reduction. It 
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Table 4 

National air 	poilutant emisslo~s, by pollutant, 1970-1980 

(million metric tons per year) 

~ -
'lbtal Percent Sulfur Percent Nitrogen Percent Hydro- Percent ca?bm PereentYear suspended of 1974 oxides of 1974 oxides of 1974 carbons of 1974 110KJXide of 1974particulates 

17.6 145 27.9 103 18.5 92 27.1 114 110.9 108 

1971 

1970 

16.4 136 26.5 98 19.0 95 26.4 111 110.5 108 

14.9 123 27.J 101 20.1 100 26. 7 112 109. 7 107 

1973 

1972 

13.9 115 28.4 105 20.4 101 26.2 110 107.4 105 

12.1 100 27.0 100 20.1 100 23.8 100 102.5 1001974 

1975 10 .1 83 25.6 95 19.6 98 22.8 96 98:1 96 

1976 9.4 78 26.4 98 20.9 104 23.7 100 100.4 98 

1977 8.5. 70 . 26.4 98 21.3 106 23.8 100 97.8 95 

1978 8.6 71 24.8 92 21.5 107 24 .4 103 96.7 94 

·1979 . 8.5 "10 25.3 94 21.5 107 23.4 98 92~6 90 

1980 7.8 64 23.7 88 20.7 103 21.8 92 ·as.4 83 

Chariqe 
1970 -56 \ 	 - 1~ !\ +12 ' 	 -20 ' -23 ' 
1980 

~~ -

..... ..... ..... 

Source: U.S. EnvirCJn2T1tal Protection Aqency, National Air Pollutant Emission. Est.i.nates, 1940-1980 tdraft, Novenber 1981). 
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Table 5 • 
NONATTAINMENT AREAS IN ALL OR PART 

OF THE COUNTIES IN THE U.S. 

I' 

Total Number Counties 
or County Equivalents 
with Nonattainrnent 

Areas - 2/1/82 

Carbon Monoxide 156 

Nitrogen Dioxide 11 

Ozone 486 

Sulfur Dioxide 88 

Total Suspended Particulates 378 

Total Areas 	 1 , 119 

• 

Source: 	EPA, Maps Depicting Nonattainment Areas 

Pursuant to Section 107 of the Clean Air 
Act - 1982, EPA-450/2-82-012, February 1982 . 

• 
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• 
would also be necessary to seek emission reductions from 

small, previously unregulated sources - resulting in a more 

complex and expensive regulatory process. 

EPA's emissions trading policy, on the other hand has been 

developed "to encourage use of emissions trades to achieve 
more flexible, rapid and efficient attainment of national 

ambient air quality standards 114>.EPA "supports its accel~
rated use by states and industry to meet the goals of the 
Clean Air Act more quickly and inexpensively115 >. 

According to the Policy Statement, all trades must be con

sistent with ambient attainment and maintenance requirements 

of the Clean Air Act. To assure that emissions trades do not 

contravene relevant requirements of the CAA, general principles. 
are set out that will be used by EPA to evaluate individual 
trades 6 ) : 

• First, only reductions which are surplus, enforceable, per

manent, and quantifiable can qualify as ERCs and be banked 

or used in a trade. 

Second, all trades must satisfy applicable ambient tests 

and demonstrate "ambient equivalence ... 

Third, trades must involve emission increases and decreases 

of the same criteria pollutant. 

Fourth,trades cannot be used to meet NESHAPs requirements 
or increase emissions beyond the levels they prescribe. 

Fifth, emission reductions from existing sources cannot be 

used to meet technology-based requirements applicable to 
new sources locating in either attainment or nonattainment 
areas. 

• These restrictions, if properly implemented, could ensure 

that all trades will be consistent with air quality objec
tives under the Clean Air Act. 
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Moreover, some of the alternatives ot the emissions tradin. 

program promise even better environmental results than wou 

have been achieved under traditional compliance requirements. 

While bubble and netting transactions in principle will not 

result in a net gain in controlling air pollution, air quali

ty will improve as offsets occur. Offsets in nonattainment 

areas are only allowed provided that the new or expanding 

source can demonstrate that the emission reductions from 

existing sources in the area are greater than the emissions 

that will come from the new or expanding source. Air quality 

will improve because of the higher than 1:1 offset ratio 

required under this policy. 

Similarly, .the creation and banking of emission reduction 

credits will lead to cleaner air, at least temporarily. 
Emission reductions that can properly regarded as·"surplus" 

and that are banked will result in extra improvement in 

quality as long as they remain deposited in the bank. 

As a matter of fact, initial experience with emissions tra

ainq demonstrates that many trades have resulted in signifi
ca:ltly more reductions and/or faster compliance. than would 

have been if firms had complied with traditional regulatory 

requirements {see Appendix X). 

Nonetheless, emissions trading raises several problems that 

may have an adverse effect on air quality. Problems for the 

maintenance, attainment, and improvement of air quality 

ma.t occur in the following contextrJ: 
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• a} Netting may lead to significant net increases in emissions 

Netting excuses plants expanding or modernizing in PSD areas 
from new source review requirement so long as the "net" 

increase in plant-wide emissions is "insignificant" (i.e. 

net emissions must not exceed 100 TPY for CO; 40 TPY for 
.• 

• 

NOx' so2 , voes, and 25 TPY for TSP). Therefore, each indi

vidual netting transaction, by definition, will carry the 

risk of a slight degradation of air quality due to the fact 

that insignificant net increases in emissions are de facto 
considered to be equivalent in ambient effect. Moreover, 

where .insignificant net emission increases due to netting 

transactions occur simultaneously at different plants or take 

place successively at the same plant(s) in the same PSD area 
a significant increase in emissions is to be expected. Un

less such de minimis transactions are considered on a cumu

lative basis over a reasonable period of time, sources could 
be routinely expanded or modernized yearly, adding emissions 
up to the significance leve1 7>. 

b) 	~qual intrapollutant trade-offs may nonetheless degrade 
air quality 

The Clean Air Act requires states to develop separate plans 

to attain and maintain the NAAQSs for ·each criteria pollu--
tant. Thus all individual bubble, netting or offset cases 

must insolve the same pollutant, i.e. trades across pollutant 
categories are impermissible8>.For example, only reductions 
of pnrticulates can be substituted for increases of particu
cates, reductions of so2 for incr~ases in so2 etc. Similarly, 
inc~sases in pollutants po~ing severe health hazards cannot 

• 

be traded against corresponding decreases in less harmful _ 


pollutants, even if within the same category. However, 


decreases in hazardous pollutant emissions may be "traded 
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down" against increases of non-hazardous pollutants within ~ 
the same category. 

There are well-founded fears that equal trade-offs among the 

same pollutants may nonetheless degrade environmental quality 

because o£the different physical and biochemical characteris~ 

of the traded emissions or the undetected presence of accom

panying non-criteria pollutants. 

For example, particulates emitted from a stack might have 

a different size and chemical composition than fugitive dust 

from roads or storage piles within a plant site and there

fore might have a totally different and more harmful impact 

on ambient air quality: This may become a major issue in 

trades of fugitive dust emissi9ns against emissions of parti

culates from industrial processes even if ambient "equiva

lence". is demonstrated through actual monitoring readings 

rather than through air quality modeling. • 
Similarly, in some casP.s the failure of the Policy Statement 

to differentiate betwt;?el. VOC.; of different reactivities can 

lead to increases in emissions of highly photochemically-reactive compounds (nurne~ically balanced by reductions of 

negligibly reactive co1i,pounds) which could lead to increa c:~s 
,.. ' 

in ambient ozone formationJ'. 

Moreover, the Pol~cy Stat~ment does not prohibit trades in

volving emissions Of SU$~~cted hazardous pollutants, unless 

those pollutants have ber.1 officially designated as 11 haz3.rdous 11 

under section 112 of ~~e CAA. However, once a pollutant has 

been "listed" or "prcpcsed" as hazardous, the requirer~nts 

for trades involving such pollutants should not be less 

stringent than those for a fully-designated hazard~us poll~. 
tant until and unless a subsequent decision is made not do ... 
designate it as hazardous 10 >. 

' 
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• 
Even if "pound for pound 11 trades will not increase total emis·· 

sions in an area, these transactions will generally redistribute 

the total 	amount of emissions. And a redistribution of pollu

tants within a given area may increase the total ambient 

effects of ·pollutants when considering synergies of various 

combinations of pollutants. On the other hand, some trades 
•. 	 which are not equal in ambient effect, nonetheless may have 

beneficial air quality and public health benefits. 

c) 	 Restrictions on interpollutant trades may undermine 

attainment strategy 

By the Policy Statement's restriction on interpollutant trades 

between certain precursors of ozone the problem of ozone 

formatiorimay be exacerbated in some a~eas. In various areas 
in which the precursors contribute to the formation of ozone 

for which 	a violation of the NAAQS exists, decreases in a 

~ 	 precursor generated by an ·1nterpollutant trade could reduce 
ozone concentrations and thus bring these areas closer to 
attainment 11 >. 

Furthermore, allowing in·cerpollutant trades including NOx 

and so2 might be ?- useful mechanism for reducing acid depo
sition 12 > 

Finally, the Folicy Statement would supersede regulations 

in some AQCRs allowing interpollutant trades in order to 
reduce hazardous pollutants 13 > • 

• 
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d) 	 Ambient equivalence of "pound-for-pound" trades is some
times questionable • 
Equal emissions from different emission points may well have 
significantly different effects on ambient air quality, if 
the impact areas of the emission points involved in a trans
action are not the same. Therefore not only the amount of 

emissions at the different sources but also the impact that 

traded emissions will have on ambient air quality must be 

taken into consideration. Since bubbles, offsets, netting 
and emissions trading shift emissions to more cost-effective 

pollution control locations, they will by definition gene

rate some increase in ambient concentrations somewhere, 

unless the emission plumes from the sources involved in 
the transaction precisely overlap. 

According to the Policy Statement, trades involving VOCs. 

apd NO., are exempt from ambient tests.owing to their -~ x 
,.mixing bowl' characteristics, i.e. ambie~t impacts of 

such trades generally occur across broad geographic areas. 
Within such areas one ton of decreased emi~sicns will be 

-r.:egarded a.s equivalent in ambient effect to cne ton of in
creased emissions, since source separation, plume height, 
topography, and related factors ordinarily will make little 

difference. As there is only little inf0rmat: 01, available 
about the atmospheric behaviour of these r~dcti...Te pollu
tants, "pound for pound" trades may be treated as equal in 

ambient effect. It may be true that the preci~e location of 
increases and decreases of YQ£§. will make l.ii:tle difference 
on ambient air quality, but the relative loc~rion of those 
increases. and decreases makes a differer,r;;; <e.g. coastal 
increases of ~OC in southern Californja can ha~e more of 

an.adverse air quality impact on ozone formation in the 
downwind portions of the air basin than identical increase•. 
located in the downwind areas}. Therefore some states , 
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• have stipulated additional criteria for assuring the ambient 

equivalence of trades involving voes. For example, the 

Commonwealth of Pennsylvania has a restriction on the di
stance between sources of voe involved in a bubble trans
action, i.e. the sources involve·d must be within a maximum 

40 miles of one another. In Massachusetts facilities lo

cated at different sites can bubble provided for each 10 

miles of straight line distance between facilities, an 

additional 5 % reduction of voes beyond RACT is realized. 

It must b~ recognized, that also trades of NOx emissions 

involve the potential for l?calized site-specific ambient 
standard violations14).As a matter of fact, the Policy State

ment ignores the pronounced d~f f erential impacts of NOx 
emissio~s and thus imperils the achievement or maintenan~e 

of the NAAQS for No 2 . The dispersion characteristics of NOx 

• 
emissions that ~re converted into N02 after being released 
from the stack are similar to those of so2 and TSP, i.e. the 

ambient concentration of N02 at any locati9n depends on the 

location and stack parameters of NOx sources as well as 
meteorological para.meters. Hence, "pound for pound" trades 
could deteriorate air quality at some points and lead to 

violations of NAAQs for N0 2 if the ambient impact of No 2 
from the source increasing its NOx emission is greater than 
that of the source decreasing it. The result of such a trans
action would merely be to trade one population's exposur= 
for anothers. 

For trades involving non-reactive pollutants, such as so 2 , 
TSP,-or CO, whose ambient effect may vary with where the 
emission increases or reductions occur,- ambient considera
tions are crucial. In addition to distance between sources, 
plume parameters (e.g. stack height, temperature and velocity 

of stack gases), pollutant characteristics, meteorology and 

topography will also affect the ambient impact of such a 

trade. In general, the area whose air quality is being im

.. 
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prove~ by the added controls on one source will not coinci~ 
(or perhaps only coincide partially} with the area whose 

air quality is being deteriorated by the other source in

volved in the transaction. Therefore, "hot spots", i.e. sub

areas of AQCRs in which the ambient air exceeds the ambient 

standards, can occur even if dispersion modeling predicts 

ambient equivalence _of a transaction. 

In some cases, the decision not to require modeling and the 

assumption that trades resulting in no or insignificant in

crease in ~missions are equal in.ambient effect may have an 
adverse impact on ambient air quality. For example, under 

Level I of the three-tiered modeling screen no modeling is 
required, if the proposed TSP, so2 , o~ CO trade does not 

result in a net increase in applicable baseline emissions, 

the relevant emission sources are located in the same imme

diate vicinity, and no increase in emissions occurs at the. 
source with the lower effective olurne height. In such cases 
"pound-for-pound" trades are treated as equal in ambient 

effect, as it is assumed that modeling·would not result in 
different predictions. Similarly, "netting" transactions 
are treated as equal in ambient effect and exempted from 

modeling requirements, so long as any net increase in plant

wide emi=sions is insignificant, and no·increase in emissions 
occurs at the source with the lower effective plume hei9ht. 

Unfortunately, it cannot be assumed that the specific emis
sion s01.1rces involved in such trades will always have simi
lar effective stack hei·ght and consequent'ly equivalent p"lume 

param'.;ters. Therefore, transactions involving ·emission Eour

ces ~f different stack heights and non-reactive pollutants 
cannot ensure that their ambient effect is equivalent to 

the impact of the original SIP limits. Moreover, such tran~
actions offer the potential for sources to use increased 
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• stack height or dispersion techniques to cure localized 

ambient standard violations by long-distance transport of 
pollutants. 

In general, no modeling is needed if the proposed trade does 

not result in a net increase in applicable baseline emis

sions. Whether a net increase in emissions has occurred, 

thus triggering the requirement for modeling, will depend 

on which level of emissions was used as the basis for the 

design of the SIP. Where actual emissions were used, no 

increase in actuals are permitted in Level I and II. If 

allowables were used, increases in actuals up to the point 

of allowables are permitted without triggering a require

ment for modeling. In such a case, any increase in actual 

emissions following the trade will inevitably lead to some 
geographic variations in ambient conditions and a local 

degradation of air quality, especially when non-reactive 
pollutants are traded.-· 
These problems are exacerbated, because of difficulties 

in emission monitoring and uncertain and inadequate results 

of emission-impact modeling15~First, monitoring techniques 

for stack emissions are complex and unprecise and may lead. 

to discrepancies, between monitoring results and actual 
ambient concentrations. For non-point emissions such as 
wind blown dust and most other particulates, monitoring 

techniques are almost speculative. 

Second, modeling results are often of equal ambiguity. For 
example,"most experts agree that modeling results may at best 

be presumed to have a range of accuracy running from minus 

SO percent to plus 100 percent" and "it is not uncommon to ... · 

hear expert opinions that particulate modeling results are 

• inaccura_te to a far greater degree•~ 6);Hence, the difficulties 

in tracking exactly the air quality effects will inevitably 



•• 

- 122 

in~rease the probaQility that some pollution will go unde-411it 

tected, and ambient air quality will be degraded. 

Third, when using traditional ambient air quality evaluation 

techniques, such as the modeling screen contained in the 

Technical Issues Document, the long-range transport of 

pollutants involved in a trade will not be taken into consi

deration. In general, these modeling techniques are based on 

the conception of air quality as a local problem, whereas air 

pollution, to a large extent, creates interstate pollution 

problems due to the long-distance transport of pollutants. 

For example, the long-distance transport problem, which 

leads to secondary aerosols, regional haze, and acid rain 

is associated with emission and transport of sulfur oxides, 

particulate matter, and nitrogen oxides across several states. 

Hence, even if trade applications can demonstrate ambient 

equivalence and ambien~ progress respectively (when offset41t. 

transactions are involved) for the AQCR where the trading 

partners are located, these trades may nonetheless degrade 

air quality in other regions due to the long-range transport 

of the pollutants traded. Violations of ambient air quality 

standards in one AQCR can thus be caused by trades among 

sources in another AQCR over which the first has no control. 

Although EPA is empowered to disapprove a state's implemen

tation.plan if its emissions contribute to the violation of 

NAAQSs elsewhere, proving culpability in interstate pollution 

problems is difficult17~ln part because of the difficulty of 

concluding that a single source in one state prevents another 

state from meeting an ambier.:t standard, EPA has not yet 

acted on a single of those ?etitions filed to require emission 
rea·,1ctions from a source ~ n another state that violates 

: 18)
ambient standards by l~nj-distance transport of pollutants . 



•• 

- 123 

• e) Different time phasing of emissions increases and decreases 
may lead to short-term violations of NAAQSs 

Another threat to air quality lies· in the possibility that 

emission increases at one source and emission decreases at 

the other source(s) involved in a trade may not coincide over 

time. 

The Policy Statement requires that all emission reduction 

credits must be based on a permanent reduction in the per

mitted level of pollution emitted by a source. As an alter

native, states may allow trades whose emission increases 

and emission decreases are equal in duration rather than 

strictly permanent. 

• 
However, this principle of "temporal equivalence" may be 
violated if emission reductions from shutdowns would be 

granted a permanent credit. According to the Policy Statement, 

a state may grant permanent credits for emission reductions 

regardless of how long the source which is reducing its 

emissions would have been operating at the original emission 

level. Emissions from a discontinued source may be treated 

as if the source were continuing to operate. This option 
allows firms to balance the emiss.ion increases from a rela

tively modern plant, having a lifespan of 20 years or more, 
1 

with the reductions from a plant a lready at or near the end 

of its life. For example, a plant that reduces emissions by 

500 TPY, but will operate for just five more years, nonethe
less will generate a credit of 500 TPY that may last twenty 

years or more. Thus credittng reductions from shutdowns would 
generate an increase in a·.::tual emissions in later periods. 

It also carries th.e risk that the emissions of old high-pollu
ting sources are rep~aced with emissions of existing modern 
high-polluting sources. 
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Even if emission increases and emission decreases are equal ~ 
in terms of perm.it duration, a different time phasing of the 
traded emissions may lead to a temporary violation of ambient 

air quality standards. When periods of higher emissions can 

be balanced against periods of lower pollution, the resulting 

temporal distribution of emissions could cause short-term. 
pollution episodes, in which the ambient air exceeds short-

term. ambient standards. For exampls, if peak hydrocarbon 

emissions from a new facility are in the fall, whereas the 

reduced peak hydrocarbon evaporation from highway surfaces 

would ha~e been in spring or summer. 

Similarly,if one generating station will burn high-sulfur 

oil during peak load and will not operate for the rest of 
the time, while a second generating station used for base 

load supply burn~ low-sulfur coal without intermission. Or, 
if a reduction in nightshift operations (e.g. a reduction from. 

3 to 2 workshifts) will be offset by.an increase in opera- ~ 
tions elswhere in the daytime. 

In cases where ye.~rly (average) emissions do not increase 

or even decrea&~ as a result of a trade, nonetheless emissions 
on a monthly, daily, or hourly basis can get worse. Therefore, 
it must be recog~~=ed that emission increases and decreases 

that may be eq~~l on ?. long-term basis (e.g. yearly ~asis) 
cannot always be m;tigated on a day-to-day basis or on an 

hour-to-hour basis .. 

f) Concern for the permanence of emission reduction credits 

In general, for o.n E="'.;!ission reduction to qualify as an ERC, 


it must be a p~.r:!·~aneut reduction in the. level of p1:.>llution 

emitted by a sollrct;.. U~e of an ERC which is not termanent 

could adversely affect air quali~y by allowing ~.ncreased 
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• emissions from both the source creating the ERC and the 

source where it is used. Concern for the permanence of ERCs 

is particularly relevant to reductions from fuel switches 

and sources which are subject to-shifting demand. 

In the case of utilities, in certain circumstances the use 
of ERCs genezoated by fuel switches is likely to create sig

nificant dangers of future Clean Air Act violatjons19 ). For 

example, under the emissions trading policy a utility·may 

well create and sell ERCs by voluntarily switching from oil 

or coal to natural gas. Since the natural ga~ would burn 

·cleaner, as a result so2 emissions would decrease. The pro

blem is that in the future the less-polluting fuel to be 

used under the trade agreement may well be in short supply 

or ~ mandatory requirement to r:witch back to the more 

pol!uting fuel may be imposed on the source, but the neces

sary offsets for the increase in emissions from the fuel 

shift may not be immediately available. Then, in order to 

keep producing electricty, thE utility would have to switch 

back to the higher-polluting fuel and thus would generate 

emis~ions at higher levels than ~llowP.d. Therefore, ambient 
air. qt ality may be at least derj·ra(~ed until such time as 

emissi0n offsets become available. 

In the c~se of sources which are bil~j~ct to shifting demand, 

it is particularly difficult, if not impossible, to insure 

per?T\a~ence of emission reducti~~s that are credited and 

used elsewhere
20 >. As a matter of fact, emission reductions 

from certain existing facilities tha~ cut back production 

o~ even shut down will be offse~ uy equal or greater emis

sion increases elsewhere wh!;:n C'\ relatively inelastic demand 

for goods and services is likely t~ shift to similar sources 

• 
in the same area. Typical examples of such sources are dry 

cleaners'· gas stations, and autC' painting shops. If this 
expansion takes place in the same nonattainment area, then 
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the production cutback or shutdown will represent a "paper'•' 
reduction, constituting.little or no real reduction in net 
emissions. If the corresponding increases in emissions from 

another source or sources are not subject to permits and 
offset requirements, granting ERCs in such circumstances 
would inevitably result in a net increase in emissions. 

Contributing to this problem is the fact that operating per
mits frequently do not limit total production and thus total 

. . 21 ) Th 1 . . t t . l t . . femissions • e 1m1 a ions app y o emission rates, speci y

ing a maximum level of emissions per unit of production, or 

per 	unit of resource input. To the extent that permits do 

not 	limit operating hours or production rates, their ability 

to 	restrict total emissions is limited. Because many sources 
operate below rated capacity, if demand for their product 

increases they can step up operations and therefore increase 

total emissions without requiring a permit modification 
offsets. 

g} 	 Crediting "surplus" reductions iri are•s with a pollution 

reduction "deficit" may jeopardize ~ 
I 

-	 .. ;; --·.......
~ ~ 

In addition to these issues, the emissions trading policy 

raises several other problems ~hat may have an adverse 
impact.on ambient air quali~y. These proble.ins relate espe
cially to areas that have failed to identify and implement 

sufficient emission reductions to meet NAAQSs, namely 

.~a) 	 areas .that have never de~eloped a SIP or obtained EPA's 

approval for-a complete 5IP, 

(b) 	 areas that have g~~pec EPA's.approval for SIPs despite 
.... 	 . . ' ••·-r • .. . ~ 

the 	lack of a demonst.ration of a ttai1:intent, 

(c) 	 areas whose demonstrati0ns of attainment, even though. 

approved, are in reality gross overpredictions, and 

(d) 	 areas which have adequate SIPs on paper, but are not' 

observing them. 

http:impact.on
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• Even though these areas still have large pollution control 

"deficits" to make up, the Policy Statement allows sources 

located in these areas to treat some emission reductions 

as "surplus" and to grant credits for such reductions. In 

these areas, any such a reduction automatically would ad
vance the date for meeting ambient standards, and would 

reduce pollution thereafter. Crediting such a reduction, 
however, would allow further delay in achieving already
overdue standards, and thus undermine one fundamental re

quirement of the Clean Air Act: the obligation to meet 
NAAQSs "as expeditiously as practicable.. , and no later 

than deadlines fixed in the Act. Moreover, crediting such 

reductions will result in foregoing long-term improvement 

of air quality beyond marginal attainment and maintenance. 

• 
Granting credit~ for reductions that cannot be properly 
considered "surplus" raises very complex issues. As a matter 

of fact, states have considerable latitude in meeting 

attainment requirements. of the CAA, so long as the total 

amount of reductions required to satisfy the states' RFP 
~emonstration will not be reduced for each year in question. 

The decision to imt1ose stricter controls on other sources 
than those granted an ERC for use in a trading transaction 

is an option open to the discretion of the states in 

.::stablishing the mix of emissions which may be allow~d while 

still demonstrating RFP. In the Policy Statement, EPA even 
encourages the srates to look everywhere else first, unless 
there is no other practical way to satisfy attainment require

22):~ents than to take back or d:Lscount ERCs once grantt.:!d 

However, the concept of RFP is only vaguely defined. Any de
termination.that an area is or is not demonstrating RFP may 

• 
be highly arbitrary and controversial. Many of the SIPs 
fail to specify and conunit to control measures needed to 
demonstrate RF~ i.e. emission reductions identified as 
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required in the SIP strategy are in many cases unspecific 41t 
regarding either source categories or the precise quantity 

of required emission reductions. Some SIPs heavily rely on 

emission reductions attributed to measures (e.g. a vehicle 

inspection and maintenance program) which have yet to 

receive legislative authorization. Often it is difficult, 

if not impossible, to completely isolate a substantive 

shortcoming in one area of a SI~ from the rest of control 

measures in the SIP. Any 4etermination that emission reduc

tions in addition to those traded have already occurred, or 

that provisions for such additional reductions already exist, 

is highly arbitrary. In most of these cases, the existing 

uncertainties of demonstrating RFP are such that additional 

reductions willJdefinitely be need~d to offset the emission 
reductions used in traded. 

However, finding, requiring, and implementing additional 

emiss.ion reductions is no simple task and guarantees no 

certain outcome •. In ~O..!,l, the sources wich have been 

granted ERCs fl')r "surplus" reductions may face the require

ment to prod11ce furt:1er r:;duct ~.ons in the future, if RFP 

does not mater.ia~ize as projected. In practice, however, 

this concept of requiring future reductions, if necessary, 
is likely to prove unworkable 23 ) .·Once a firm has put oncer

tain control equipm£.::.-:t, it is hound to resist ·subsequ~nt 

efforts to require it to do more. Even though the facility 
may have been ~arned that additional reductions may be 

necessary after the credit has been granted, great amounts 

of state resourceP ~ill often be required to insist on that 
additionaJ r~~--~tion. Or, worse, the.additional reductions 

may be·: so -costly, that thay are never obtained. As furthei.· 

··· controf frequently requires replacing or comi;letely red<::

signing existing controls, it cannot simply be added. If 

firms later mu~~ replace control equipment to produce off·41t 
setting emissions, the cost of applying retrofit techno
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• 
logy will be much higher than if emission reductions that 

would be legally required in the future were incorporated 

in the design of the initial equipment. Therefore, it may 

be 	inappropriate to grant· credits for emission reductions 
before knowing if they are indeed "surplus". 

The problem of granting credits for reductions that cannot 
be properly considered "surplus" may occur in several diffe

rent contexts: 

(a) 	 Use of allowable emissions as the baseline for emission 

reduction credits 

(b) 	 Crediting reductions from shutdowns 

(c) 	 Crediting reductions from uninventoried sources 

Cd) 	 Credi.ting reductions before they are incorporated in 

the emission inventory 

• (e) Crediting reductions before they are legally required 

(f) 	Crediting reductions before they occur 24 ). 

qa) 	 Use of allow:~lt emi~sions as the baseline for emission 

reduction credits 

Allowing an exlsting source to use allowable emis~ions as the 
baseline for calcula·~ing surplus reductions, where it is 

actually emitting substantially less than the amount permit
ted under the relevant SIP {due to lower production levels, 
more-than-required control, etc.), may result in air quality 

deterioration. :Evr.~ .if the SIP' s demonstration o'f. attainment 
is based~~ ~~:vwable emissions and, in theory, the use of 

allowables will not interfere with.the attainr.~nt requiremer~s 
of the CAA, these redu~tions are nonetheless "paper" reductions 

• 
While these trades on paper might look even, in fact emissions 

would increase and thus undermine·~he obligation to meet 
NAAQSs "as expeditiously as practicable". 
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The Policy Statement prohibits such trades only if the actual 
emissions rather than the allowables were used in the SIP'~ 
demonstration of timely attainment, because then the difference 
between actual and allowable emissions was assumed to be needed 
to achieve attainment and cannot be used for trading. Never

theless, ·a source can use an allowable emissions baseline in 

an area where actual emissions were used to develop the SIP, 
if it can demonstrate that the trade will not create a new 

ambient violation or interfere with the planned removal 
of an existing one, and if the state can show that the oase

line is·· consistent with its demonstration of RFP toward at
tainment. However, when states have based SIP attainment demon

strations on actual emissions rather than capacity or allow
able emissions, in practice it is difficult, if not impossible, 
to explain how the legality of granting a credit for "surplus" 

reductions cc.uld be assured absent s0me link between the two. 
Because there is no provision in the SIP which limits emissions 

to the ~evel th~t was u.sed in the planning process. Thus, • 
though the leve~ of actual emissions may decrease to the point 

where NAAQSs are met, emissions coula subsequently increase 

to the level '=lllowable in existing pe:_·mi i:s, resulting in a 

violation of a NAAQS. In fact, reduct.iC''!'lS that affect only 

permitted or allowable emission levels but not actual emis
sions would not be an improvement i~ air quality. Crediting 

such "pap.er" reductions would post.i::-'one a~i:ainment ::ind con
flict with the stat~'s obligation to ~~~t the ambient stan

dards "as ex~ed~tiously as practicable". ~oreover, such cre
dits would res~lt in foregoing long-term improvement of air 
quality beyond the level of marginal at~~inment. 

··~ 

·-- .. . 1. ... . 
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• 
qb} Crediting Reductions from Shutdowns 

T~e Policy Statement allows states to grant credits for 
emission reduction from shutdowns if the SIP has not al 

ready assumed a set quantity of reductions from shutdowns 

in its attainment strategy, because otherwise double-counting 

would occur (i.e. granting credit for the same emission re

duction, once to the state for use in its SIP, and a second 

time to a source for use in a trade} • Where S!Ps assumed a 

net "turnover" reduction due to the fact that new sources 

are generally cleaner than existing sources which shut down, 

states may still grant sources credits without this kind of 
·double-counting. There are several options: 

(1) 	 They may adjust the SIP to eliminate "turnover" credits. 

(2) 	 They may allow credits only after the total quantity of 
shutdown reductions assumed in the SIP has occurred . 

• (3) They may allow credit for a percentage-of the total 
emission reductions realized from a shutdown, if they 
can show that such credit is consistent with the SIP's 

demonstration of attainment and RFP. 

Allowing ERCs from shutdowns in one of these ways will pose 

problems in the following areas: 
First, reductions from existing facili tie:n; wl:.ich shut down 

may be followed by equal or greater emission increases 
elsewherewhen a continued demand for goods and for services 
is likely to shift to simil~r sources in the same area. There

fore, allowing ERCs from shutdowns of s~u~ces serving a rela

tively inelasti_c demand would resu1 ~ ...n a net increase in 
emissions. 

Second, a reexamination of "turnover 11 credits and a decision 

• not to take credit for these reductions means that additional 
reductions, beyond those predicted, will be needed if the 

original predictions are to hold true. Crediting emission 
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reductions from shutdowns therefore would allow further del~ 
in achieving ambient standards and conflict with the state's 

obligation to meet NAAQSs "as expeditiously as practicable". 

Third, it will be extremely difficult, if not-·impossible, to 

avoid double-counting when crediting emission reductions from 

shutdowns. In practice, it cannot be determined whether the 

SIP has already assumed er.edit for reductions from a parti

cular shutdown in its attainment strategy, or whether it has 

not. In general, SIPs incorporate into their attainment stra
tegy a net "turnover" reduction in emissions. In light of the 
methods generally used to project this net turnover reduction, 

reductions from shutdowns are not an explicit or "set" quan
tity but one which is implicit in the me~hods applied. Since 
these methods project a net growth rate of emissions basec 

on the difference in emissions between new plant openings and 
existing plants that shut down, no gross rate is determined ., 
and no site-specific information is given. Hence, on the ba 

of these methods, it cannot be definitely determined that a 

particular shutdown _has occurred in addition to those assu:,,ed 

i~ the SIP and has caused a surplus reduction of emissicr.s. 
In this instance, to grant a credit to an individual shutdown 

wvuld inevitably involve the risk of double-counting the 
em;~~ion reductions. Subsequent use of the ERCs would c4ing 

total emissions above the RFP demonstration level and would. 

contravene the CAA. 

Nevertheless, EPA has accepted numerous transactions whi~h 

have employed shutdowns as a source of emission credits. rn 
.-~ome areas credits for shutdowns even account for the v~~ ·._ 
majority of ERCs claimed to date, 

• 
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ge) Crediting reductions from uninventoried sources 

• According to the Policy Statement, sources not included in an 

area's SIP emission inventory may create ERCs, so long as gran

.• 

• 

. . 

ting credits for reductions from these sources will not jeopar
dize the area's demonstration of attainment or reasonable fur

ther progress • 

An examination of some of the early bubble and offset cases 

indicates that some trades involve small sources and non-point 

sources not previously subject to regulation, the emissions 

of which have thus not been inventoried, modeled, and in

cluded in ·evaluating and designing the state's attai.nment 

strategy. If emission reductions from such sources were parti

ally credited and then used in a trade as a replacement for 

reductions that were required to reach attainment, the SlP's 

demonstration of attainment might be jeopardized. The result 

of such a trade would be that NAAQSs could not be met "i:i.s 

expeditiously as practicable" and that additional reductions, 

beyond th~se originally projected, would be needed. 

Another threat of crediting reductions from uninventorie1 

sources lies in the area of shifting demand - where new er 
existing facilities not subject to permits, offset require

ments, or production constraints increase production (and 

eri:issions) to meet the demand generated by the production 

curtailment or shutdown of a similar uninventoriedfacility • 

• 
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gd) 	 Crediting emission reductions before they are incorporated ~ 
in the emission inventory 

Current emission inventories are often seriously inadequate. 
They suffer from being out of date and inaccurate. The problem 

of uninventoried sources appears to be large and important. 

Now, under the emissions trading policy firms will be granted 

ERCs for emission reductions made after the most recent 
emission inventory or monitoring data used in SIP developing. 

Thus, ERCs would be granted for "pre-existing" emission reduc
tions (i.e. reductions made before monitoring data are col

lected for use i~ SIP planning) whenever states fail to update 
their emission inventories or monitoring data. 

In other cases, "windfall credits" will originate from 

emission reductions obtained as an incidental side-benefit 

of projects undertaken for some o~her economic reason (i.e.~r 
burning less fuel saves cash, and incidentally units less 
pollutants or recovering the solvents saves costs in pur

chasing expensive solvents, while the recovered solvents are 
no longer emitted). Or, the control technology once installed 

and operated, will turn out to generate emissions which are 
be~ow those specified in the permits. This situation may 
exist because pollutio~ c~~trol equipment operates in a step

wise (and not·.incremental) manner or because of the difference 
in costs of more or less polluting inputs (i.e. it is diffi 

cult, if not impossible, to generate reductions precisely 
equal to the level required by regulation). When this happens, 

sources would be gran~ed "windfall credits" for not releasing 

pollutants they wouli'. not have released anayway. In the ab
sence of the bankin·.;1 and trading system these reductions would 
have been a 100 % benefit for air quality. 

• 
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ge) Crediting emission reductions before they are legally_reguired 

or before they occur 

So far in most areas RACT standards have been set only tor 
a small fraction of the source categories and individual 

sources. In other areas, what the state have assumed to be 

RA.CT appears to be inadequate, in relation to the ambient 

air quality in these areas, and ln relation to EPA's Control 
Technique Guidelines and to standards in other areas. 

Under the emissions trading policy a firm may gain an ERC 
for reducing the emissions of a source lacking SIP-defined 
RACT emission levels 

(a) beyond a negotiated RA.CT baseline, or 

• 
(b) by using the actual emissions as a baseline • 

Even though the states may take specific steps to satisfy the 

attainment requirements of the CAA, these provisions are 
giving some sources the opportunity to gai~ an ERC for a 

last-minute "voluntary" reduction of emissions that soon 
thereafter would partially have been required and implemen

ted and which presumably should have been used to insure RFP. 

The same problem may arise when a state allows a firm to make 

a conditional deposit of ERCs, if the firm commits to produce 
a specific emission reduction in the future. There is, indeed, 

a potential for abuse of this provision through the banking 
of future reductions jn anticipation of pending new (or more 
stringent) regulatio~s. Such "surplus" reductions once banked 
might thus be insuL.•ted from further regulatory tightening for 

a significant port~on of time. There may be a rush to the bank 

• whenever new technology requirement are anticipated because 
firms will want to gain credits for reductions which would 
soon be mandatory. 
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As a matter of fact, reductions in emissions have already 

occured by use of improved control technology and have been~ 
used to offset increased emissions elsewhere, even though 
rules that would have required the same technology were 
already existing in the regulations of other states and/or 

were pending in SIP revisions. 

In general, the emissions trading policy will thus set the 

stage for a race between regulatory agencies to set adequate 

RACT standards or to update emission inventories and SIPs 
and firms to claim credits for emission reductions that will 

imminently be required by new (or more stringent) regulations 

or will be assumed in calculating the reductions needed to 
attain ambient standards. 

As the Po..:.icy Statement proposes to grant a certain immunity 
from the effects of new regulations as well as from updating 

'of inven.:cories and monitoring .data used in planning attainm. 
strategies, crediting such reductions and later using these 

ERCs could undermine an area's attainment strategy. -Air quali
ty would r:ot be improved as expeditiously as practicable, and 

additic~~l redu~tions, beyond those already made and traded, 
would be needed. Moreover, crediting such reductions would 

result in fti.regoing continuous improvement of ambient air 

quality beyond the level of marginal attairunc-::.":.

• 
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• 
qf) Extension of compliance deadlines may jeopardize RFP 

According to the Policy Statement, states may extend compli

ance deadlines for sources which propose a voe or co bubble, 

so long as .they are located in areas that have received voe 
or CO attainment extensions until 1987 and can demonstrate that 
these bubbles would be consistent with RFP. 

Since any determination that emission reductions, in addition 

to those deferred as part of the bubble approval, have alrea

dy occurred, or that provisions for such additional reductions 

already exist, is highly arbitrary and controversial, allowing 

extensions of compliance deadlines may jeopardize RFP demon

stration. 

Similarly, the opportunity to bubble into compliance even 

• 
after enforcement actions are well underway may also delay 

compliance while the proposed bubble is investigated. As a 
result ~f such an extension of compliance deadlines, RFP 

toward attainment might be placed in jeopardy . 

• 
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2. Cost-effectiveness • 
A central concern in designing environmental policies is to 

meet the stated goals at the least costs to society. Therefore, 

when evaluating the advantages and disadvantages of alternative 

air pollution control strategies, particular attention must be 

given to the costs of achieving the goals as set forth in the 

U.S. legislation. The least-cost mechanism to meet the stated 

goals should be encouraged. 

When evaluating the cost-effectiveness of alternative pollution 

control strategies, important caveats should be observed. First, 

fair comparisions must include both private and public, direct 

and indirect costs. Both the regulators and the regulatees will 

bear costs associated with a sp~cific air pollution control 

strategy that must be taken into account. Moreover, both direct 

and indirect costs must be included25>. Direct costs are the A 
costs of pollution control equipment and the associated oper~or. 
and maintenance costs. Indirec~ costs include all cos\s which 

are not directly related to red\'-::ing emissions but which are 

incurred in the process of cc1r1~lying with and administerirtg the 

requirements of a particular approach, i.e. all transaction 

costs, such as informa.tion, r:tod<?ling, monitoring, adminjstrative 

and enforcement costs •. 

It is important tp recognize that tbese transaction costs can 

be, and usually are, significant; and that the ability to 

correctly evaluate alternative s~rategies in terms of cost

effectiveness heavily depends rm t"'•~ ability to discern whetl,er 

each of these categories of t~~ isaction costs are greater or 

lesser among the alternativ~s in que~~ion. 

Aside from such transaction costs, indirect costs also inclu,J&. 
costs resulting from delays and. uncertainties that can be a~
buted to a particular approach. Even though direct costs and 

.. 
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• 	 transaction costs of a particular strategy tend to be easier 

to calculate than indirect costs of a delayed investment and 

lost jobs, their omission from consideration would be a serious 

failure in the evaluation. 

Second, 	 fair comparisons of aggregate pollution control costs, 

both private and public, direct and indirect, caused by alter

native strategies are only possible if the approaches bring 

about comparable environmental results. For the case under con

sideration, it can be assumed that emissions trading, if proper

ly implemented, will produce equal or better ambient results 
~han traditional regulation 26 ). 

• 
Under the traditional command-and-control system regulatory 

activities are directed toward prescribing detailed specifi 

cations for control technology to be installed and operated, 
generally for each source of emissions within a plant. The main 

focus in setting source-specific emission limits (such as design 

st~ndards, performance standards, or input standards) is on 

ach5.evement of emission reductions at each source. Generally, 

~h~ ~osts per unit of emission reduction for a given pollutant 

vary significantly between emission points within the same source 
category and across different s~urce categories {i.e. different 

types of industry} emitting tbe same poJlutant(s}. These cost 

differences are the result of differ~nces in age, design, size, 
and other factors affecting an individual plant's marginal costs 

of air pollution control. As a consequence individual sources 

in some industries may spend rr.zny times more to remove an addi

tional ton of pollution than sourc~s in other industries or 
even within the same industry. 

In theury, "enlightened regulation·· 26)could take into account 

• 
the different pollution control costs faced by different sources 

and r.each cost-effective solutions by permitting less emission 

reductions from sources with higher control costs in exchange 
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Table 6 
National Expenditure~ for. Air Pollution Abatement and Control 

(million of current dollars) 

' Pollution Aba~nt . Regulation and M:lnitory Research and Developoont Total 

Personal 
Con5\lnl)tion Business Government Federal State and IDcal Private Federal State and IDcal 

1972, 1,536 I 
t. ' 

4, 153 119 48 95 411 104 17 6,482 

1973 2,065 5,378 129:I 50 115 . 451 126 6 8,321 

1974 2,667 6,840 . 158 52 131 492 100 7 10,446 

1975 ;J,463 I· 8,403 
I

188 ! 66 139 464 108 e 12,840 

1976 3,994 !. 
I 9,029 256 69 135 543 131 6 14, 162 

1977 4,311 9,930 295 80 161 653 144 7 15,581 

1978 4,649 10,993 283 93 183 777 146 8 17, 132 

1979 5,646 13,691 368 100 200 915 105 8 21,031 

1980 6,808 16,302 473 122 207 845 130 5 24,890 

1981 8,368 17,704 491 108 226 863 131 (+) 27,891 

1982 . 8,684 16,592 536 110 230 713 138 (+) 27,CX)] 

+) less than ~ 1""0,CXX>. 

--·· -
Source: 	U.S. Depart:mc;-it of CC1Tm:;rce aurern.; of Ecna.ur. Analysis, 11Pollut:.ion J\bata:nent and Control Expenditures, 1972-1982 

Survey of 0..1!".'. •nl ~ustness, i'ebru.:a~, 19B~: pp. 2:-30. ·i..: 

~ ,,.. 
0 
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• for a greater emission reductions from sources with low 

pollution control costs. In the actual implementation of source

specific standards, U.S. regulators have been striving to 

achieve better economic results, primarily by taking into account 

differences in control costs among different categories and 

subcategories of sources. Indeed, federal and state regulators 

do recognize variations in control costs among industries and 

even among some firms in the same industry. For example, the CAA 

requires federal and state officials to take costs into account 
28

in setting source-specific standards such as BACT27>, NSP ), and 
29)

RACT 

• 

Similarly, the current regulatory approach specifies stricter 

requirements for new sources than for old ones (see Table 7 ) • 

This concept is tased on the notion that it will be less ex
pensive to incorporate pollution controls at the time of a plant's 

construction th~n it would be to retrofit controls on older 

existing ones at a later date. 

Furthermore, in their SIPs to implement NAAQSs, statP.s can take 

individual existing sources' relative economic abilj_t~i to control 

emissions into acco·1.1nt, so long as overall federally mandated 

ambient air quality standards will be attained. Therefvre; SIPs 

generally first deal with major sources that are eas~ targets for 

regulations and enforcP~ent and whose initial costs of control 

are relatively low due to "economies of scale" in reducing a 

large amount of emissions. Often stationary source ~ontrol 

measures, together with transportation control measures, admini

strative and other measures needed to reach NAAQSs are ra~i~ed and 

implemented in order of cost-effectiveness. To c:rivc -~1 example, in 

the San Francisco Bay Area 34 stationary source cont~cl measures 

were proposed by the Bay Area Air Quality Manage· .lent District 

(BAAQMD) in its 1982 Ai~ Quality Plan tha~ could resul~ in a 

~ daily decrease of about 70 tons of hydrocarbons. BAAQMD has 
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Table 7 • 
General Structure of Clean Air Regulation for Stationa~y Source: 

Existing New Sources and 
Sources Major ltxlifications 

I.AF:rf)Nonattain-	 Higher
RM:ra)ment & control 

.Areas Offsets costs 

~Attainment 
Control

Areas costs 

I.Dwer Control Costs Higher Control Costs • 
.... 	

a) RACT = Reasonably AvailaLle Ccntrol Technology 
b) LAER = Lowest Achievable Emission Rate 
c) BACT = Best Available Control Technology 
d) NSPS = New S0urce Performan e-standards 

- ' 

e) 	 In order of relative stringency, the technology 
requirements can be arranged as: 

LAER > BACT > NSP~ > RACT 

·Source: 	See M.H. Kosters, Governments Regulation: 
Preser.. Status and Need for Reform, in 
M.L • .,,achter and S.M. Wachter (ed.), 
Towaxd a New U.~. Indudt~ial Policy? 

(Philadelphia: University of Pennsylvania Press, 1981), . 
p. 	331. 

~ .;:;;· 
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• ranked these measures to some degree in order of cost-ef f ec

tiveness (see Table 8) 30 land expects no more than the first 22 

~ill be needed to reach the NAAQS, of Motor Vehicle Inspection 

and Maintenance will be legally authprized and will be as 

effective as anticipated. The additional 12 proposals would be 

placed on a contingency list to be activated if they are needed 

later • 

.; 	

However, even where regulators take costs into consideration 

in setting source-specific standards or in developing attainment 

strategies, their efforts are not directed explicitly to achieve 

a cost-effective result, and it is not clear exactly what the 

result is in terms of cost-effectiveness31 t 

• 
For NSPS, for example, the CA/', fails to specify whether EPA should 

focus on a firm's ability to pay for controls required by NSPS 

or whether more emphasis should be placed on the marginal cost
effectiveness of a standard. In practice, EPA often uses both 

the ability-to-pay and the marginal cost-effectiveness criteria 

in trying to determine quantitative cost-effectiveness32 ~ 

With regard to new sources that havE! to meet more stringent 

standards than existing ones, it is not true that prior fitting 
of "best-available" control technology is inevitably less costly 

than retrofitting •: l~ss-than-best" but adequate controls. More

over, the argument that prior-fit controls are less expensive 
assumes that technology is static and that plants built today 

will not have better, more cost-effective technology available 

to them in 	the future 33 ? 

Ev·en where reguJ.atory agencie.:; select emission reduction quota:. 
for categories of emissicn source:=; that promise to be effecti·,.e 

• 
in keeping down the total costs of their attainment strategy, 

they use control cost differences in only the crudest way. 
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• Indeed, by ranking control measures in order of average cost 

structures regulators fail to take advantage of the often 

substantial differences in marginal costs among sources within 

the same source category and among different source categories 

emitting the same type of pollutant. In short, the current 

regulatory approach will inevitably result in higher than neces

sary total costs for achieving whatever reductions in total 

emissions or levels of ambient quality. 

There are several reasons for these systematic economic short

comings of the traditional.regulatory approach. First, the 

achievement of cost-effectiveness as such is not an explicit 

goal of theAexisting regulatory regime. The agency personnel 

developing source-specific standards have only a limited legis

lative mandate and virtually no incentive to take costs into 

41 
34)

account • Second, the command-and-control approach is dependent 

for its cost-effectiveness on an omniscience that a regulatory 

bur~aucracy cannot be expected to possess. Even where those 

developing the standards are charged with taking costs into 

account, defining reasonable effective and economical technology 

for a half dozen different pollutants, for tbousands of sources, 

in hundreds of plants, in scores of industries, in all areas 

of the country is inherently a difficult task 35) • Generally, 

g~ver~er1t regulators cannot know the te~hnological opportunities, 

the al~ernative raw materials available, and the control costs 

to devise a cost-minimizing plan for every plar1t in every industry. 

They wculd have to have access to an enormous quantity of infor

mation cf a sort which would be difficult to assemble for any 

regula'tor not intimately familiar wi t·.1 the sci.entific, tech

ni~ai, and economic data that are di~persed throughout the 

•.::ount.t"y. r'urthermore, they would ha\'e to revis~ their standards 

frequently to accornodate changing costs, new technologies, and 

• 
changing economic. conditions 36) • In light of the exorbitant 


information costs involved to determine a least-cost method of 

compliance for each source and the limited resources of regulatory 



- 146 

agencies regulators generally cannot identify and require 
controls at the points of emissions with the lowest control • 
costs per unit of emission. 

Third, in addition to the difficulties regulators are facing 

in determining least-cost strategies, their technology-based 

standards create rather disincentives for firms to voluntarily 

seek out low-cost techniques for controlling emissions37> • 

There is sufficient evidence of the "de facto requirement that 

new sources of air pollution install specific technology to 
abate their pollution1138}. In many cases, the abatement tech

nology which is actually being installed is equivalent to the 

technology suggested by regulators, rather than being designed 
to meet the limitations per se. The plants may reason that if 
they do not meet the emi'.3sion limits, they will be safe from 

prosecution, so long as they have made a good faith effort to 

achieve t~e standards by adopting the technology suggested b~ 
the regulatory agency. Thus rather than encouraging less costly 
inr~?vation or the devel<...pment of alternative technologies to 

meet emission limitation~·, the current command-and-control 
approdch may encourage a risk-averting strategy of adopting 

the suggested technologies even when they may be expected to 

generate higher costs co~pared to those of innovative tech- . 
no 1.ogies 39) • 

Finally, once a source has ach~eved the level required by the 
emi~sion standard, it has ~o incentive whatever to cut further 
its emissions, no matte~ ~ow low·the cost. Indeed, it has a 
positive !ncentive ~ cu S'".... , since any._ emission reduction',; 
beyond those minimal iy .r. ·~quired only would add to costs, ·;educe 

profits, and gain nothing !p r~turn. Worse yet, it risk~ making 
itself and its industry a target f~r tighter regulations, since 

it ma:z· have shown that the innovative control technology is c.~
40effective and therefore its industry can· do more > • 
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• Without change, the traditional command-and-control approach 

would induce only increased costs for both polluters and 

regulators in areas with continuing air pollution problems. 
To meet NAAQSs in the nonattairunent areas it would be necessary 

to squeeze more emission reductions from sources already regu

lated, probably at steeply increasing costs per unit of reduc
tion. To give an exar.iple, the incremental emissions reduced 

when a source moves from 90 to 95 percent control will almost 

always cost much more than the average costs of the emissions 

already being reduced. It would also be necessary to ·seek emis
sion reductions from ever larger numbers of smaller and smaller 

previously unregulated sources - entailing a more complex and 

expensive regulatory process for every unit of reduction because 
the payoff _from· each interaction is small. 

Emissions trading offers opportunities to escape this trap. 

• Unlike the traditional i:egulatory approach, the emissions 
trading policy aimes at making effective use of economic in

centives to achieve stated air quality goals at the l~~st cost 
to society. "The primary objective of EPA's Controlled Trading 

program is to minimize the costs of achieving the goals of th~ 

Clean Air Act" 
41 

). The poli=y, therefore, is designed to 8xpand 
opportunities for states and industries to meet existing air 
quality requirements by ;:,sing less-costly control app:::-0aches. 

Instead of requiring sources to meet the uniform emission 
limits, the emissions trading policy allows sources the 

flexibility to develop lowar-cost compliance strategies s~ 
long as ambient air quali t-i -..ii 11 not be degraded. Emission::-: 

trading allows f:i.rms tc.i :::ceate or purchase low-cost emisfL1..on 
reduction credits fr:>m on•" p·.;int of emission and to use thP.se 
reductions to meet or avoi~ regulatory requirements appli

• cable to other emission points where control costs would be 



.. "•" - 148 - -· 

high. Banking ·introduces time flexibility into a firms lower-~ 
cost compliance strategy since a firm may create surplus 

emission reductions when it is most economical (for example, 

when installing new control equipment) • In short, emissions 
trading is giving firms the flexibility to substitute "surplus" 

low-cost emission reductions for expensive ones, and to move 

to costly controls only after inexpensive options have been 

implemented. Such t~ansactions can cover multiple emission points 

within a plant or take place between plants owned by the same 

or different companies • 

. 
By allowing a firm to increase controls where costs are low 

in return for relaxing controls where costs are high, use 

of the emissions trading program could sharply reduce a 
firm's compliance costs. Since control costs tend to vary 

even more between firms than between in-plant processes, and 
since cost-savings are derived from this control cost dif

ferential multiplant transactions will generally produce •4 ~ ')
greater cost savings than intraplant trades ~ . 
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As emissions trading is entirely voluntary and no state or 

• 	 firm is required to engage in emissions trading, no details 

regarding the size of potential cost-savings and how far they 

will be realized can be given. There is, however, sufficient 

evidence to substantiate the hypothesis that dramatic cost 

savings have already been achieved through the use of emissions 

trading. According to the bubble statistics provided by EPA43 ), 

EPA has approved 24 and proposed to approve 10 bubbles for 

savings of over $ 164 million (non-annualized capital savings, 

plus operating savings for the first year only) (see also 

Appendix XI). Savings of$ 3 million each are assumed for the 

14 bubbles for which figures are unavailable. Moreover, EPA 

assumes average cost savings of $ 3 million per bubble for the 

bubbles already approved under review or development under state 

generic trading rules. Including other bubbles under development 

in EPA regions, EPA's best estiamte is 179 bubbles approved, 

proposed or under development for total savings of $ 608 million . 

• EPA claims that these examples present only the "tip of the ice
berg" in terms of ultimate potential for emission reductions and 

transactions that will result in significant cost savings44 >. 
However, the year-end figures for 1982 indic~te that the cost

savings were much less than the $ 1 bill.ion for savings .from 
bubble trades alone EPA had projected in April 1982 when the 
proposed Emissions Trading Policy was issuec4 ~}. This may be 

partly due to the fact that EPA did not anticipate the chilling 
effect on existing-source bubbl~s of NRDC v. Gorsuch, the con 

tinued economic slowdown, or certain technical problems in ex

•. 
panding the scope of generic rules46 ). 

While the bubble policy allows existing svui:...-:~~s to reduce their 
control costs, the offset and netting programs ~er~~ an analo
gous fl,.nction for new and expanding sources by allowing them to 

locate, expand, or modernize cost-effectively in nonattairunent 

• or PSD areas. Since the inceptio~ of the offset policy in 1976, 
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more than 1.900 successful offset transactions have taken place 

that have alsp,prod~~ed considerable cost-savings. ~ 

To sum up, there is very much supporting documentation to sub

stantiate the hypothesis that bubbles, netting out, offsets and 

the use of-ERCs will significantly lower the direct costs of 

meeting emissions standards and other requirements. 

However, direct cost reductions are not the only economic 

advantage of the emissions trading policy. There are also 

significant indirect costs (resulting from delays and uncer

tainties due to the traditional command-and-control approach) 
that can b~ de~reased by the regulatory reforms • 

.. 
First, emissions trading can reduce delays for f irrns trying 

to expand. Under the regulatory approach, for firms wanting 
to expand several unsatisfactory and resource-wanting situa

tions can_ raise the costs of building. Firms may suffer if 41t 
resources have been expa~ded, but project construction, com
pletion and production are delayed. Costs for idle non-pro

ductive resources and for contrac~s not met because of in

sufficient production represent two indirect penalties of 
delay. Moreover, firms depending on new plants for sale or 
purcha:se of·-products may also be negatively affected by de

lays. The p~t~ntial inability to quickly exp~nd could also 
limit the rapid exploitation of new markets and thus result 

in a loss of the full profitability of investments. 

The emissions trading policy can reduce such delays for firms 

trying to ex-;.and and needing emission reductions for use as 

offsets. Banking of ERCs would allow them to· create or pur

chase F'i<Cs in advance of their needs, thereby reducing the 

delays at~ributable to finding and negotiating for offsets. 
Even whe~ plans are not yet certain, firms may create or 

purchase sufficient ERCs for insurance against potential 
delays in the construction or operation of the planned • 
facilities. 
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• Second, emissions trading can reduce the risk of firms con

sidering new investment. Firms considering new investments 

make their decisions on the basis of. expected profitability. 

And profitability depends upon many factors that are inhe

rently uncertain such as labor costs, energy costs, interest 

rates, markets, equipment failure rates, environmental regu

lations, etc. Other things being equal, the higher the risk, 

the lower the expected profitability, and thus the likelihood 

and/or extent of a new investment. By reducing the risk of 

being unable to obtain an emission reduction at the time needed, 

or at any reasonable price, emission banking and trading will 

increase the expected profitability of an investment. ·By 

lowering the expected indirect costs that are considered in 

planning new projects, emissions trading will generate a more 

favorable climate for new investments and associated income 

benefits and jobs. 

41it 	 It must· be recognized that the cost savings owing to emissions 

trading may_be somewhat reduced by the financial burden placed 

on the agencies to administer and enforce the emissions trading 

and banking program the administrative costs incurred by the 

applicants47 >. However, the cost savings for the firms under 

the emissions trading approach appear to be considerable even 

if the transaction costs are taken into account. Since a firm 

must apply for the trade, it can determine for itself whether 

the added administrative costs exceed the likely savings or 
benefits. At least for all trades reported to date, the savings 

in direct and indirect costs of creating or purchasing emission 

reduction credits must have been greater than or equal to the 

transactions costs associated with the trade . 

• 
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3. Economic development •Environmental issues cannot be separated from questions of 

regional economic activity and development. In general, any 

efficient air pollution control strategy should be flexible 

enough to adapt to normal expansion in economic activities 

which tend to accentuate air pollution problems. Therefore, 

environmental regulators face the problem how attainment 

and maintenance of NAAQSs can be reconciled with the desire 

for new growth and expansion both in nonattainment and PSD 

areas. 

To reconcile economic growth and air quality goals, the 

traditional regulatory approach aims at specifying ambitious 

goals for new or expanding sources so that progress towards 

cleaner air occurs as new or expanding facilities repla=e 

older ones. "Technology-forcing" requirements are also based 

on the idea that maximum pollution control from new source~ 
is necessary in order to provide room for the location of 
other sources in the interest of growth and economic develop

ment. This is P,articularly true in light of the requirem~nt 

for RFP and the indications that emissions from many existing 

sources in nonattainment areas will be increasing or remain 

constant. In PSD area~ the growth potential may be qui~kly 

f i 1.led out without technology-:i:-.or~ing requirements, as the 

first n~w source{s) built in an attainment area might ab~0rb 

the entire available "non-deterioration increment", "using up" 

the assi~ilative capacity of the area and thus leaving no 
capacity for future expansion or growth. 

Even though the technology-r.orcing requirements of the current 
:..:egulatory appro·ach may bE' growth-protective in theory, the':' 

have not always been that way in practice 48>. Since controls 

on new or expanding sources are much more stringent than t~ 
on existing ones, new investment and modernization that cou"W 

result in improved productivity (since never plants usually 
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embody the latest and most productive technology) have been 

discouraged to some degree by pollution abatement costs that 

are higher than for existing plants. Existing plants are given 

a certain degree of protection from competition by strict 

technology-forcing requirements for new and expanding sources. 

Thus older, less efficient, and more polluting sources tend 

to be.kept in operation longer, and shutdowns and geographic 

shifts are discouraged. Paradoxically, technology-forcing thus 

not only may have inhibited new investment, modernization, 

and revitalization of industry, but also may have led to 

pollution levels that were higher in the interim than if 

the regulatory hurdle for new investment were lower. And as 

a result of higher pollution levels, no room for new growth 

and expansion could be permitted under the terms of the CAA. 

As a matter of fact, by the mid-1970s it became apparent that 

progress toward meeting NAAQSs was too slow, so that many 

areas failed to meet the statutory deadline. Literally inter

preted, the CAA required the states to prevent any new con

struction or modification in areas failing to meet the dead

line, because new sources would worsen already substandard 

air quality and interfere with the attainment of the NAAQSs. 

Thus, the current regulatory system would have restricted 

economic developme~t and grow\:.n i:i areas that were behind 

scheoule in attaining statutory standards. 

Since it was not feasible to prohibit growth in the many 

nonattainment areas, Congress and EPA granted each state 

'Ch.:= opportunity to develop a·L1d implement new strategies to 

allow for new construction and expansion. 

Under the terms of the CAA Amendments states now have the 

option of a growth-allowanc~ policy which is part of, rather 

than an alternative to, direct regulations. They may create a 

growth margin in their SIP by requiring more stringent controls 
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in excess of those required to attain and maintain NAAQSs. ~ 
In these states, the growth "cushion" or margin, fully or 

partially, can be used to compensate for emission increases 

from new or expanding sources. If the growth allowance is 
used up, states have to require offsets. 

As a matter of fact, where sizeable growth-allowance allo

cations were made available to new or expanding sources 

(at no cost), firms were highly pleased, especially after 

having conducted disappointing searches for external off

sets. Even had an appreciable cost been charged by the 

agency, the companies still might have found the benefit 
of certainty (i.e. a definitive outcome on a permit appli
cation within a circumscribed time) worth the charge491 

• 

Similarly, in PSD areas the "increment" system, which specif~es 

allowable increases of emissions for two pollutants (parti'41t 
late matter and sulfur oxides) will ensure that economic growth 

will occur in tLese areas in a manner consistent with the 
preservat~on of \'•.xistin9 clean air resources Each new major 
facility or mc<lif.ication of a major new source whose emission 

increases exceed a de minimis level, may consume a portion of 
the increment, s0 long as total emissions do not exceed the 
baseline concP~trati~n for criteri~ pollu~~nts, and th~ 

emissions from al.1 neiw or modifieff facilities do nut exceed 
the increment. 'l'he aj.lowable increase in pollutants under the 
increment system is about 2 to 5 percent of the NAAQS in class 
I areas {i.e. cer~ain national parks and wilderness areas), 

25 percent in class ii areas (i.e~ all other att~L'llllent areas), 
and 50 percE'•lt ;. ;1 class III areas (this designati1.m is not 

currently used) ±or an~ual standards. Air Quali~t Control 
Regions, in turn,will translate the' maximum increm~nts into 

allowable increments; in other words, emissions space that. 
can be allocated to existing or new stationary emission sou s. 
Increment-consumption book-keeping must track and record 
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portions of the increments consumed by the post-1977 siting 

of installations in a PSD area in order to determine how much 

of the increment remains available for· additional facilities. 

Moreover, new major sources and modifications of a major 

source are subject to PSD review and must meet BACT require

ments. 

• 

In addition to .the growth-allowance provision in nonattain

ment areas and the increment system in PSD areas, states 

were given the option of developing and implementing the 

offset policy which now has become a part of the emissions 

trading policy. The emissions offset policy was adopted as 

part of the 1977 Amendments to the Clean Air Act as a means 

for allowing growth and economic development while ensuring 

or reestablishing RFP in nonattainment areas or curing an 

increment violation in a PSD area • 

Under the emissions trading policy, existing as well as new 

sources now have several options for expansion and growth: 

First, exi~Ling facilities expanding or modernizing in PSD 

or nonattainment areas may be exempted from new source review 

requirements, sc long as the expansion or modernization does 

not produce e ~ignificant "net" increase in plant-~5de emissions. 

Nettin out is ac~=~plished by assuring that any emission in

crease is compensated for by "surplus" reductions elsewhere 

within the sane plant. By "netting out" of new source review 

the 11ew facility may be exempted from the offset requirement 

(i.e. to creat(; em:~-;sion "offsets" for the emissions increases, 

that might ~~~o:b the entire available "non-dete:~ioration in

crement"), inzta.llati.~n of BAC~ o·r LAER controJ technology, 

preconstruction permits and associated requirements, and 

applicable bans on new construction. The new source, however, 

must still meet applicable NSPS. 
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Second, new major stationary sources and modifications that~ 
cannot "net out" of new soul;'ce review and whose emission ~ 

increases would exceed the increment in PSD areas or would 

jeopardize attainment of NAAQSs in nonattainment areas are 

required to secure sufficient surplus emission reductions 

to "offset" their increased emissions. The offset provision 

in a PSD area requires a new major source or major modifi

cation to offset its net increase in emissions with an equal 

reduction in emissions from existing sources. In a nonattain

ment area, the reductions required must exceed the amount of 

emissions added by the new or expanding source. 

Third, emission reduction banking allows sources to get 

emission reduction credits (ERCs) for surplus reductions.and 

to "bank" (stor~) such ERCs in a legally-protected manner. 

ERCs can be later used in netting and offset transactions to 

allow fof expansion, modernization and growth without furth~ 
deterioration of ambient air quality. under the 1976 Offset 
Policy, surplus reductions ha~ to be used immediately in a 

transaction with a new source or the c~edi.t for reduction was 

lost. Creation. and storage of offsets fo~ future use were 
not allowed •. This discouraged existing sources from creating 

surplus reductions at optimal times ~f~r example, when new 
control equipment was being install:::J), a:n:1 made it uncertain, 

difficult and· expensive to find and se~~=e inexpensive "ex

ternal" offsets. Banking, by contrast, can encourage the 
creation of less costly ERCs at optimal times and create a 
pool of readily ava1lable cr~cits thaL provides the certainty 

needed for firms seeking to locate, t-.!Xpa"'.d or modernize in 

nonattainment or:~ttainm~nt arLas. 

In theory, emissions trading, if properly and widely imple

mented, will allow for normal expansion in economic activiti.\ 
It can significantly facilitate siting and entry of new "' . 

~· 
sources of pollution as well as expansion and revitalization 
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• 	 of existing ones. Moreover, emissions trading appears to 

offer a means of having the proverbial cake and eating it 

too. Air quality is not sacrificed to economic development. 

Neither is economic development strangled by environmental 

constraints. 

In practice, almost all states had incorpordted offset pro

visions in their SIPs. As of October 1982, about 1,900 off

set transactions have taken place 50>. "Without question, the 

principal purpose which the offset policy was designed to 

serve has 	been satisfied: to provide a 'safety velve' permit

ting legal continuation of economic growth in nonattainment 

areas. Had the offset policy not been adopted and implemen

ted, and had the ·prior legislatory been fully enforced, most 

of the hundreds of external and internal offset cases •.•• , 

either would have relocated to some attainment area, or been 

• 	 drastically cut back, or ·not have been undertaken51 ) ". 

However, it must be recognized that the gains in terms of 

better adaptability to economic development do not go auto

matically to any state which adopts an emissions trading 

system, since the details of the sy~tem a state adopts 

can significantly affect the arr.ount. of offset transactions 

it will experience. 

For example, there is a great deal of discriminatory power 

put in the hands of state and local cont~ol agencies who 

approve or disapprove offset ~Xddes an~ ~ho establish and 

administer banking ana trading systr;::ri·.~. It has been argued 

that offset provisions could be nsed for ~ particular kind of 

economic development52 ) to discourage economic growth, rather 

• 
than.to allow for easy entry of new sources and expansion of 

existing ones. That is, the ilgencies could tighten the regu
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latory screw for new or expanding sources to the limit of • 

their financial capability by establishing high offset rat . 
Finally, administrative delays in the new source application 

process due to certain offset provisions could discourage new 

development. 

But so far it has not happened that way. Some studies show 

that in most cases 

LAER was set equal to NSPS, 

offset ratios barely exceeded 1:1, and 

regulators evidently did not implement systematically 

the requirement of state-wide compliance53 ). 

In short, the offset policy did not inhibit economic develop
ment. 

However, pollution offsets generally are likely to be only. 
available to accomodate expansion py companies already 

operating facilities in the areas where they wish to expand. 

Major facilities seeking to locate in certain areas where they 

are not currently operating are likely to experience dif f i
cul ties in obtainin~ offsets 54 ). For example, among the m~ny 
hundreds of offset transactions only about 25 were "external" 

offsets or interfirrn trades. The rest were "internal" off~ets 
which do not r:::!semble market transactions. That is, t.he mark~t 

for inter-firm transactions has been limited. It appears that 

companies with existing pollution reduction potential have been 

and will be unwilling to lower emissions to create offsets and 

sell them tti a company wishing to construct a new source or 

ex:pand an existing C'lne, especially in cases where U1e co:.npa· -~-=S 
. 55~·aay eventually ii.·ed offsets for their own expans10~1 • 0r..e t:>f 

the underlying ca·.J~es for the limited number of L1ter~irm tra•:.:;

ac:tions may have been the fact that banking was not available 

~o help sources find outside emission reductions. • 
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• Generally, it must be recognized that emissions trading allows 

expansion by new firms only to the extent that offsets and 

cheap ERCs for use in offset and trade transactions are avail

. 

• 


able and a viable market for ERCs exists. 

In the long run, however, it will become more and more diffi

cult to find suitable sources for offsets in industries that 

are already highly controlled56 ) . If RACT is continuously 

redefined and made stricter, there are less and less oppor

tunities to obtain cheap ERCs for offset transactions 57 >. 
Furthermore, the bubble and netting policy will inevitably 

reduce the available supply of cheap ERCs from existing sources 

which are elementary for the viability of the offset policy. 

Bubbles, and especially netting, will increase "internal 

trading" and thus will not facilitate siting and entry of 
new sources in an area 58 ) • 

Moreover, there are some interrelated factors that may be not 

favo~able to the development of a viable market in_ERCs, 
namely: 

Uncertainties regarding applicable emission reduction. 

baselines and the use of certain emission reductions as 

a source for ERCs; 

uncertainties regarding an effective ~nforcement that 

induces the need for·emission reductions and thus creates 

the demand for ERCs. 
-- uncertainties regarding the success of an area's attain

ment strategy that may affect the integrity of ERCs created: 

Uncertainties regarding the sup~ly of ERCs, so long as 

a strategy of hoarding and cor.;.;uming F!~Cs internally,. as 

needed, dominates and precludes external c,ffsets 59 
> • 

Such uncertainties and market imperfections constitute serious 
' 

deterrents to an increasing vclume of transactions needed to 
permit room for the expansion of new and existing sources. 
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On the other hand, there are some factors that indicate th~ 

emissions trading may stimulate a higher volume of trans

actions, such as: 

As time progresses, replacement of aged plant equipment 

with more efficient new plants will increase the demand 

for ERCs (because of the PSD and Offset requirements) and 

at the same time may generate more supply of ERCs (from 

imposing LAER on major modifications replacing old facili

ties having only SIP minimum controls) •. 

As regulatory requirements expand to cover more RACT source 

categories, the demand for ERCs will increase to the extent 

that credits cna be purchased cheaper than retrofitting new 

RACT equipment controls. 

A~ technology for better controls, more efficient processes, 

and changes in raw material usage improve, economic cho~ 

wit~ regard to manufacturing profitability will likely ~ 

to ERC supply creation. 

TPe cited uncertainties will deminish with time and working 

kn0wledge, thereby reversing their present dampening effects 

on ERC supply and demand. 

• 
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• 4. Technological Advancement 

Despite new pollution from industrial growth, total air emis

sions in the U.S.A. have decreased significantly. However, 

more pollution control will be needed to assure that Clean 

Air Act requirements are met as expeditiously as practicable. 

To meet the NAAQS(s) in areas with continuing pollution problems, 

it will be necessary to squeeze more emission reductions from 

sources already regulated - probably at steeply increasing costs 

per unit of reduction. At a time of rising control costs and 

shrinking resources, only increased technological innovation 

and diffusion could speed continued progress toward clean air, 

permit more room for economic growth, and mean improved air 

quality ~t reduced - rather than increasing - costs. Therefore, 

an efficient air pollution control policy should establish 

permanent incentives to develop, install, and operate innovative 

• pollution control technologies. 

The traditional regulatory policy of air pollution control is 

primarily based on the idea that government authorities must 

always specify ambitious goals for new sources so that progress 

towards cleaner air automatically occurs as new plants replace 
oder ones 60 >. In part, the "technology-forcing approach" derives 

from the idea that maximum pollution control from new scur.ces 

is necessary in order to permit maximal roore for po~~ntial 
growth both in PSD and nonattairunent areas, as well as tu en

hance the margin of safety in the SIP. It is also based on the 

notion that it would b~ less expensive to incorporate pollution 
controls in the design of new plants than it would be to 

"retrofit" controls rn older existing sources. 

Another argument in the defense of "technology-forcing" is that 

• regulators must guarantee a future market to pollution control 

equipment rnanufacturers 61 >. Thus assured, these.suppliers will 
respond with innovative technologies,, and polluters will be' 
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unable to. argue that "the required technology does not exi. 

Finally, the technology-forcing approach derives from a 

general feeling that controls cannot be tightened continually 

for air ~uality improvement if pollution abatement technology 

is not moving ahead with them. Thus, new source standards 
become tied up in the drive for gradually setting lower and 

lower pollution targets 62 ). 

There is little doubt that, during most of the 1970s, when 

the United S~ates made great efforts in pollution abatement, 

technology-forcing requirements of the CAA encouraged consi

derable technological innovation and diffusion 63 ). But :neam1hile 

it is appropriate to ask whether the process of tightening 

standards for new and existing sources might slow the pace 
of techno:~ogical innovation and diffusion and, in the process, 

slow short-term progress toward stated air quality goals 64 ). 

First, the Clean Air Act directed the EPA to set standards ~ 
thousand~ of different sources of pollution. Moreover, these 

standards 3re to differ depending upon the·pollutants emana

ting from these sources, the air quality in the region sur

rounding it, the age of the source, and its financial condi

tion. But establishing these standards has been no easy job. 

EPA si~~ly ha~ not had the time or the resou==cs to set 
all these. i::t:ar.dards •.More than .1.3 -. year-s after the 1970 CAA 

emendments EPA has yet to develop standards for a number of 
important sources65). The absence of a standard adds uncer

tainty to ~ny decision to construct such.a source or signi

ficantly.~od:Iy an existing one. 

A ~C':£n.~_, u.nd.r..1ore serious, difficulty .. b:.:!setting the techno

logy-forcin~ approach is that its effectiveness in terms of 

technological innovation and diffusion clearly depends on ~ 
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• the informational demands ~n the regulators66). In establishing 

technology-forcing emission standards regulators should 
possess much specific technical knowledge and.an awareness 

of each source's special problems. However, regulators are 

likely to be poorly and belatedly informed; they are certain 

• 

to be ignorant of the specifics of each case and simply can

not deal with the enormous variation and flux of case spe

cifics. A uniform emission standard can never take into account 

the age, size, design, degree of use, etc. of any particular 

piece of equipment or process. Therefore, even the best

intentioned bureaucrat cannot, in general, possess the de

tailed information needed to determine the proper innovative 

control technologies. Only those who operate the plant have 

this information. Compared to regulatory agencies, plant 

operators have undoubtedly far more resources in terms of 

case-specific knowledge as well as technical and managerial 

expertise to find innovative, more efficient, and more cost
effective ways of reducing pollution67). 

Third, t~e technology-forcing approach only can foster new 

control technologies which lower the costs of meeting the 
standards. Once a source has achieved the level required by 

the em!s~ion standard, it has no incentive whatever to cut 

further its emissions, no_matter how low th~ cost. Indeed, 

it has a p~sitive incentive not do so, since any emission 
reductions beyond those minimally required only would add 

to costs, r.educe profits, and gain nothing in return. A 
firm that develops more effective control measures recaives 
no reward 0r credit for doing so, as extra emission reduc

tions do not generate profit~ble ERCs th~t cian be traded 
fo~ cash: h~ld for future expansion, or used to offset an 
increase in emissions elsewhere in a plant • 

• 
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Fourth, it is asserted that the traditional regulatory ap-~ 

preach creates incentives for polluters rather to cease 


pollution control research and development of new control 


techniques and to hide any technological breakthrough from 

68

·regulatory authorities }. These disincentives exist because· 

innovative technologies, once they become known, could be 

used by regulators as a basis for setting tighter standards 

in the future, thus imposing new costs on a category of 

sources. Innovative firms risk making themselves or their 


industry the target for increased regulatory demands by 


revealing locations and means by which ~reater emission 


reductions are possible. Thus technology-forcing requirements 


tend to freeze rather than promote innovative control tech


nology. 


Fifth, regulators do not legally mandate the type of techn·· 

logy required to achieve compliance with emission standard 

Firms are generally free to use alternative technologies to 

meet the established emission limits 69 >. However, there is 

sufficient evidence of "the de facto requirement that new 

sources of air .•. pollution in&tallspecific technology to 

abate their pollution1170 >. In many cases, the abatement tech

nology which is actually bei~g installed is equivalent to 

the technology suggested by regula~ors, rather than being 

designed to meet the limitations ~er se. The plants may 

reason that if they do not mc~t the emission limits, they 

will be safe from prosecution and will avoid penalties so 

long as they have made a good faj+~ effort to achieve the 

standards by adoptin~ the t0~~:ioJ.ogy ~uggested by the control 

agency. Thus rather than enco1,raging innovation or the devel~2-

ment of aJternative technologies to meet emission lirnitatiors, 

the current command-and-control approach may encourage a risk

averting strategy of adopting ~he suggested technologies e~ 
when they may be expected not to meet the standards 71 >. 
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• Sixth, the introduction of innovative control technology is 

·also discouraged in light of some cases where innovative 

equipment had been installed but did not perform as anti 

• 

cipatea72 >. In such cases, the firms were generally forced 

to remove the innovative equipment and to replace it by 

conventional equipment. While Federal law and most state 

offset regulations encourage introduction of innovative 

control technology and EPA of ten provides cost sharing 

grants for tests of innovative control technology, never

theless most regional agencies are reluctant to issue 

permits incorporating innovations unless the applicant 

agrees to replace the innovative equipment in the event 

it fails to perform as anticipated. This attitude not only 

forces a firm to commit capital for the cost of the innova
tive equipment, which being innovative typically costs more 

than conventional equipment, but also enforces the firm to 
budget a contingency for possible total replacement of the 

innovative technology by proven technology. Thus, the communi

ty shares only the benefits of success rather than the risks 
of failure, that would lead to higher pollution for a period 

of time. 

Finally, since controls on new sources are much more strin
gent than those on existing sources, companies have had an 

incentive to keep their older, less efficient, and more 
heavily pollutingplants limping along 73 >. Paradoxically, this 

not only may have inhibited the modernization of industry's 

plant and equipment, but also may have increased the total 

amount of pollution. 

On the other hanrl, emissions :.r:adi:r2S, promises to produce mor(:: 

innovations in ~ollution control technology, faster moderni-· 

• 

zation, and better industrial productivity, all at signifi 


cantly reduced costs. It could transform existing disincen


tives into positive and continuous incentives for better control 
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- not merely the minimum required - because extra control 

will become profitable and produce a valuable commodity •that can be traded for cash. Firms that exceed the legal 

minimum now can sell the resulting emission reduction 


credits to other firms with higher abatement costs. Unlike 


traditional technology-forcing approaches, the emissions 


· trading policy encourages plant managers to seek low-cost 

pollution control strategies. This can put engineers to work 

to solve problems instead of lawyers to work litigating 

whether problems exist to be solved. 

Emissions trading will also provide insurance for ~nnovation, 
since it allows shortfalls in new control technologies to be 

met by ERCs. Generally, emissions trading will decentralize 

compliance decisions to the plant managers whose circumstan

ces can neither be anticipated. In theory, emissi01is tracing 

will thus provide a more dynamic force for innovation in 

pollution abatement than the most ingenious "technology- • 
forcing standard" any regulator could write down :.n the 
Federal Register74 l. 

Under the emissions trading policy there is generelly less 

incentive to hide emission reduction possibilities. However,· 

since the new approach is only a supplement and no~ an alter

native to current regulations, emission standards will =~n
tinue to be determined by the air pollution contrr_,l authori

ties on a case-by-case basis, so to capture any adv3nces 

made in air pollution control technology. This may dis
courage some companies to develop and install innovative 

equipment to reduce emissions and thus cre~te and t!'.'·;i;i(! ERCs, 

if the transaction it$elf serves as a signalling d~vice 
for finding new or more advanced controls and for t~gh~en

ing future emission standards75 }. If the. new equipme?".t 
creating an ERC were jedged technical feasible and cost-
effective by the regulators, then such equipment would •
immediately become the standard for the industry. Although 
firms that actually create the ERCs are most vulnerable, 
other firms in the industry with similar pollution control 

systems may also face more stringent emission standards. 
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• But then who in industry would create an ERC by installing 
innovative technology that could be used for setting tighter 

. 

• 

• 

emission standards in the future? From industry's standpoint, 

such innovations are to be shunned like the plague . 

However, firms that actually create the ·ERCs by employing 

innovative technologies are not immediately a ~arget for 

extra regulation. For instance, where sources voluntarily 

agree to a RACT baseline before RACT has been established 
in the SIP for their source category, EPA encourages states 

not to impose more control requirements on such sources for 

a period of time consistent with the statutory deadlines 

for attainment, unless there is no other way to satisfy the 

requirements of the CAA76 ). This means that even where the 
source category is a top priority for further control, indi

vidual sources which have agreed to negotiate RACT baselines 

to determine surplus reductions should be exempted from 
reexamination. As such sources have done more th~n was 
required at time, in EPA's view they should not be penalized 

for helping the states determine what RACT should be for the 

source category at issue. 

The obvious link between emissions trading and co~mand

and-control may have been one of the underlying causes for 

the fact that, so far, emissions trading did not substan
tially motivate industrial firms to develop and inztall 
innovative technology, reduce emissions, and so create 
ERC's in the bank77 >. 

By and large, emission reductions occured because tha plant 

exchanged currently available controls on some sources for 
similar controls on others. Moreover, many ERCs for bubbles 
originated from relatively low-cost investments such as fuel 

switches, reduced operation already-planned plant and equip
ment 'closures, where the costs directly-attributable to 
creating the ERC are insignificant. Other ERCs originated from 
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emission reductions obtained as an incidental side-benefi~ 
of projects undertaken for some other economic reason, sucn 
as energy conservation or solvent recovery systems, or plant 

innovations. 

There are only few cases where firms did make substantial 

investments in alternative control strategies that seem 
.. innovative", either in ways of managing pollution or in 
actual controls (e.g., the 3M Bristol bubble, GM in Defiance, 

Ohio) •• However, such results should be expected in the early 

states of a new program, where regulatory risks to users are 

perceived to be high, where the most inexpensive alternatives 
would be used first, and where firms would seek to minimize 

large research or development costs. 

.~ 

• 
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• 5. Administrability 

• 

It is conceptually possible to design a strategy which 

sparkles with acceptable environmental results, better 

adaptability to economic development, cost-effectiveness in 

terms of direct costs (i.e. all costs that are directly 

related to reducing emissions, such as control equipment, 

operation and maintenance costs}, and other desirable 

features. However, administrative costs may be of such a 

magnitude that the implementation of such a strategy is 

not feasible. Therefore, it is important to recognize that 

the burdens, both public and private, of administering the 

requirements of the air pollution control policy must be 

taken into account when examining and comparing alternative 

strategies. Their omission from consideration would be 

a serious failure in the evaluation of alternative strategies • 

r 

The administrative processes for controlling air emissions 

under th~ traditional regulatory aoproach are no doubt 

complex, resource-intensive, time-consuming, and costly. 

Administrative costs, both public and private, incurred in 

the process of ad.ministering the regulatory requirements 

in~lude: 

- Information ~osts: Identification of the emission sources 

and determination of their emissions (emission inventory); 

determination of attainment/nonattainment status (ambient 

monitoring); determination of the impacts of emissions on 

ambient cor-c~ntrations (diffusion modeling); calculation 

of polJ.utiO?t abatement costs of emitters (as a basis for 

setting of standards} • 

• 
- Administrative costs: Control agency personnel to set 

st~ndards, to develop strategies to attain or maintain 

ambient air quality standards, to allocate emission re

ductions to meet ambient standards, to review applications, 
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to issue and revise permits which embody the allocation,~ 
to record permits and contracts, to submit and revise 

SIPs; company staff to apply for permits, to demonstrate 

the ambient equivalence of permit applications. 

Indeed, the administrative costs of the traditional regula

tory approach, prove substantial (see Table 9 ). 

Under emissions trading much of the burdensome administrative 

process associated with the current regulatory scheme will 

remain in place. Importantly, the same types of permit con

ditions would be required. Thus, the administration issues 

under either scheme will be by and large i~entical. Th~re 

are, however, some issues of administration that will add 

to the administrative burden presently experienced by federal, 

state and local agencies. Additional administrative costs 

associated with the adoption of emissions trading may incl~: 

(a) Costs for developing generic rules and running the bank 

~h£~e states adopt "generic tradi~g rules" to reduce the need 

for .resource-intensive and time-consuming indiv~dual SIP 

:£. ev.isions, additional administra t.ive costs will be involved 

in ~&veloping such generic rules. 

Similarly additional costs are incurred in developing "generic 

banking rules" and running the bank. This will include veri

fying and processing ERC requests, certifying ERCs, tracking, 

anr! ~er forming clearinghouse funct·:.ons, i.e. to track owner

,hip, use, and transfer of all ba:·1ked ERCs and to serve as 

a cl -=-~ringhouse for credits on <'~eposit, and account for trans

fers anrl withdrawal's for ERCs. 

• 
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.... -~ 

~(1 ,. 
Table 9 


U" J. Government Transact:ton C'>sts for Air. Pollution Control, 1972-1982 


(bj.llion current dollars) 


Regulation and Monitoring Research and development 

Year Federal State and Local TotalFederal State and local 

0.264 


1973 


o. 104 	 0.0171972 
 0.048 	 0.095 

0.126 	 0.006 0.297 


1974 


0.050 	 0.115 

0.100 	 0.007 0.290 


1975 


0.052 	 o. 131 


0.108 	 0.008 0.321
O.C66 o. 139 
 ...... 
...... .....0. 131 	 0.006 o. 341 


1977 


1976 
 0.069 	 0.135 

0. 144 	 0.007 0.392 


1978 


0.080 	 o. 161 


0.444 


1979 


0 .159 0.0080.1'94 0.183 

o.413 


1980 


0.105 	 0~0080.100 	 0.200 

0.464 


1981 


0.122 	 0.207 0.130 	 0.005 

0 .131 	 +) 0.465 


1982 


0.108 	 0.226 

0.4780.138 	 +)0.110 	 0.230 

+) Less 	than $ S00,000. 

Source: 	U.S. Department of Commerce, Bureau of Economic Analysis, "Pollution Abatement and 
Control Expenditures", Survey of Current Business 61(3): 21-23(1981 and 1984}. 
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Despite some fears of large resource costs for running the~ 

bank the banking systems in operation are not at all examp~ 
of new bureaucratic agencies. 

(b) Costs for examining alternative emission reduction plans 

Each time a source proposes an alternative approach to emissio1 

reduction, some state ·and local resources will be needed to 

review the merits of such an approach. To do so, the agencies 

will have to establish reliable procedures for determining 

the applicable emissions baseline and ambient impacts. 

The process of assessing and conf irrning the amount of emissionE 

reduced will inevitably burden the administrative resources 

of state and local agP.ncies. Even though this burden can be 

reduced when the docu.ia.2ntation of emission reductions is in

corporated into existing permitting and SIP systems, addit··

nal administrative costs will be associated with the conf i . 

tion of emission redv~tions. Possible additional costs may 

include: 

Engineering analysi.s 'Jf proposed alternative emission re

duction plans performed by the agency staff to establish 

the applicable baseline· and determine the magnitude of the 

emission reductions p~opnsed or created; 

Site visits by agency staff to examine the nature of the 

change, e.g. instal~ation of additional control equipment, 

change in process equipment and/or input, shutdown of a 

source or facility; pr0ri·::::tion curtailment etc., and 

Monitoring of !:"·mi.s~ :ton& before and after the propos~d 


change to deteunine t..he..!':'.agni tude of the reduct5 on·.. 


created. 


··---·"··-. 
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• Ambient tests are required for most of the proposed trades 

in order to ensure that the air quality impact of trades 

is equivalent to the impact of the original SIP limits. 

Therefore, the Policy Statement in its Technical Issues 

Document proposes modeling requirements linked to the likely 

ambient effect of a proposed trade. Even though the policy 

is designed to limit the role of the agencies to deciding 

what kind of demonstration is required and how adequate the 

results are, the agencies will still need a great amount of 

time and expertise just to review the technical data, check 

all the details, and keep the records. 

• 
Indeed, the costs to review the merits of an alternative 

approach to emission reduction may prove substantial if the 

proposal is quite innovative and therefore requires more' 

careful consideration, more in-depth information on sources 

to establish specific emission limits and operating conditions, 

and prolonged regulatory negotiation. 

(c) Increased permitting burdens 

Implementing the emissions trading policy will inevitably 

increase permitting burden. For example, states may have to 

issue new permits, if th~ sources involved in a transaction 

or applying fer an ERC are not operating under a permit. As 

a matter of fact, there are some states without a permitting 

system; in other states permits may not have been issued for 

all major sources. 

The agencies may alsCJ have to issue new permits to ~)-1 and 

non-point sources that are involved tn Pmlssions trading 

transactions. Since emission reductions from these sources 

·• not historically given much attention by the regulators now 

can qualify to be credited, issuing permits to an increasing 

number of such sources may substantially increase the admini

strative costs of the agencies. 
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Furthermore, states will have to rewrite existing permits~ 
reflect the changes in emissions that will follow a trade or 

the creation of an ERC. When changing the terms of a permit 

states may have to specify additional requirements to assure 

that the permit provides adequate compliance information, 

e.g. a reliable method of determin_ing compliance through desig1 

standards, operating conditions, production records, input 

factors, or similar indirect means. To be enforceable, the 

compliance instrument must include not only information on the 

effectiveness of the proposed pollution control measures, but 

also specify applicable restrictions on hours of operation, 

production or input rates, enforceable test methods for deter

mining compliance, and necessary record-keeping or reporting 

~equiren:ents. 

To be enforceable, the new policy may even require to expand 

the number of design standards in order to deal with a var.·y 

of new pollution control technologies empleyed under emiss~ ns 

trading. Rather than being limited to a specific technology 

·or performance level, each existing source Pould be free to 

adopt any technique which results in emi~sions equal to or 

lower than allowable emissions under the so~rce's permit. 

Thus, the variety 0£ technologies ernployAd under emissions 

tradi~g will probably be infinitely greatPr than under the 

current reg'tlatory approach. Therefore, EPA will either have 

to greatly expand the nwnber of its design stancards to deal 

with ~he wide range of possible technologi~al adjustments and 

to ensure that all performance requirement~ are met, or develop 

more effective techniques to monitor performanr~ Jirectly. 

. . 
Devising enforceable-design standards for a~l small and non
~~ -

point sources involved in emissions trading transactions appear 

to be equally difficult as EPA has not had the time or the . 

resources to establish standards for major Cd~egories of ~t 
pollution sources, even though approximately 13 years have 

passed since the Clean Air Act first directed EPA to do so. 



- 175 

• For a few states, agreements and permits currently in use may 

be an acceptable means for exercising the necessary authority 

over trades and ERCs. For most states, however, existing 
permits and procedures will need to be augmented to ensure 

that they provide the necessary information to allow states 

and EPA to enforce emission limits and compliance plans. 

Although such revisions need only occur on a case-by-case 

basis when trade applications are submitted, they may nonethe

less involve substantial resources. 

Since bubble applications can be submitted even after enforce

ment actions are well underway, alternative emission reduction 

proposals may lead to prolonged negotiations. Where a bubble 

is proposed for a source wh~se compliance has been the subject 

of long regulatory negotiations, agencies may have to extend 

negotiations that otherwise might be concluded • 

• {d) Additional costs for SIP revisions 

Trades outside the scope of approved generic trading rules 

must continue to be reviewed as individual SIP revisions. 

Hence, state agencies will have to commit a significant 
portion of staff time to reviewing proposed SIP revisions 

and their consistency with the CAA, going through the neces

sary administrative procedures (including adoption by the 

board, public hearing, etc.) and then negotiating with EPA 

for final approval. This process is resource-intensive and 

may produce lengthy delays. 

• 

As bubble, netting, offset and other transactions by defini

tion include at least two emission points, administrative 

requirements will apply to more than one source. Thus trans

actions will result at least in a duplication of some of 

the administrative requirements mentioned above before an 

activity following a trade can operate. In light of the 

fact, that, in theory, there is no limitation to the number 



- 176 

of emission points that can be included in an alternative ~ 
emissions reduction plan or another transaction, the agen

cies may even face a multiplicity of analytical permitting, 

and other administrative tasks. 

A glance at Table 10 will show that, in practice, individual 

applications for bubbles under New Jersey•s Generic voe 
Bubble Rule have included a minimum of 3 sources. But there 

are also other applications where voe controls are traded 

among more than 30 sources. In one case alone, New Jersey 

approved a bubble that allows DuPont's Chambers Works to 

overcontrol l large stacks to 99 % in lieu of 85 % controls 

on 119 petrochemical process-fugitive sources. To ensure 

that the emission reductions for ·all sources involved in such 

bubbles will not degrade ambient air quality and will .be en

forceable, the technical information for each of the sources 

involved in the transaction must be reviewed and the operating 

permits must be revised. Thus emissions· trading may indeed. 
place great demands upon the agencies' administrative capac 

ties. 

Hence, there are fears that the implementation of the emissions 

trading policy will impose more burdens on the agencies' admini

strative resources than they can bear. As a matter of fact, 

the pollution control agencies in the United States histori

cally have been underfunded relative to their administrative 

needs. And just now, state pollution control agencies are 

threatened with staff reductions due to budget cuts and the 

"new federalism". Therefore, they will be hard put to take 

on new duties. To the contrary, a large number of states have 

indicated that they may reduce certain important air program 

activities (including the devel?prnent of emissions trading 

systems) proportionately to the proposed reductions in t~e 

level of federal support for their environmental programs or 
mor~ (see Table 11 ) . 

• 
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Bubbles Processed under New Jersey's Generic VOC Bubble Rule 

• 


• 


• 


company & Incusu1U No.of ~··111ss1ons 
Location Ca-eecorv Sources Se!ore:A.fte::-

Ou Pont 
DeepwJter 

l!off:man-La1'oche 
Nutley 

All Purpose 

P.oll Leaf 


Paramus 

National Can 
Ed!son 

Per.nacel 
New Brunswick 

or i Pr int Foil 
Rahway 

3M Corporation 
!'reeb.o!d 

East Coast 

Finishing 


Fairview 


Inmont 
Sound Br :>ck 

:texbam 
Flemin;ton 

J:euf fel & 
!sser 

Rocle.away 

Johnson & 
Johnson 

East_.Surg. cress. 
New Brunswick 

au=-:ouc;hs Cor"?· 
Carlstadt plane 

Sur=cuc;hs Corti. 
?ark Rid;e plan~ 

American Can 
Re~ency plan': 
tdison 

A."ne::ican C.an 
~ayt:m ;?lant 
So. cr'..!nsw ic~ 

chemical 

mfg .. 


phar::. 
mfg. 

surface coating 
to produce roll 
leaf 

Can coating 

:nfg. pressure 
sensitive tape 

coating 

coating of 
magnetic t!!pe 

paper coating 

• • .t: 
pa~nt m..q. 

flexi:Ole pk;. 
mat.er i al m:;. 

film & paper 
coatin9 

coating & 

misc. 


can coating 

can c:atin9 

ll9 

4 

36 

9 

19 

33 

6 

3 

s 

8 

6 

3 

3 

.. 

I 

3 

4750 tpy: 
4JS t;>y 

628 t;iy1 

304 tpy 


1049 tpy; 
NA 

164.l t;:iy: 
32.8 lb/hr 

5376 l?'J/hr; 
4113 lb/hr 

1588 lb/hr; 
76.1 lb/hr 

3644 lb/hr; 
137"7 lb/~:-

NA 

70 t?Yi 
!: t.;y 

!.2703 t;y; 
4446 t;>y 

.. 
264 lb/hr; 

NA 

848 lb/hr i 
•&48 lb/hr 

486 l~/?-..:::' i 
280 i:;: 

199 lb/r=
* .!.9 9 1:: It:

83.4 lb/hr
•s.J. 4 i~;= 

l 4 • e 1:: /?-.: 
•14.8 l!::i/~r 

Source: EPA, The Controlled Trader, Vol. 1 No. 3, Washington 
D.C. November 1981, p. 3. 
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Table 11 • 
States' Response to a 20% Reduction in Federal Support 


Air Programs 


Environmental Program Eliminate Reduce Proportion- Not Reduce 

Activity Activity ately to Budget Activity 

Number of States 

General Permitting 2 27 12 

PSD Permitting 11 21 11 

Compliance Determination , 33 5 

Enforcement Against Non
compliance Sources 1 26 13 • 

Toxic Emission Control 7 14 9 

Ambient Air Quality 
Monitoring 1 36 2 

Emissions "bubbles" 8 17 9 

Emissions "banking" 10 14 4 

1 82 1 SIP Development 
{Stationary) 3 16 3 

'82' SIP Development 
(Mobile) 4 14 3 

I/M 4 8 6 

Other 0 12 2 

Source: 	National Governors' ~ssociation Committee on Energy and 
Environment, The State of the States: Management of En
vironmental Programs in the 1980s, Washington, o.c., May 1982 . 

• 
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However, there are some factors that may prevent the admini• strative burden caused by the emissions trading policy from 

completely overwhelming the state agencies: 

First, by adopting EPA-approved "generic trading rules" the 

administrative complexity of compliance with the CAA can be 

reduced by exempting transactions from the need for indivi

dual SIP revision and approval by EPA. Normal SIP processing 

generally is extremely uncertain, resource-intensive, and 

time-consuming. It often produces lenghty delays and unneces

sary federal review of routine decisions by state agencies. 

Under generic rules, trades which produce no net increase in 

emissions and whose ambient impact can be evaluated in a 

simple, straightforward manner can be approved by the state .. 
without case-by-case EPA review. However~ EPA will have to 

continue to perform its oversight responsibilities under the 
I Clean Air Act by auditing state applications of th~se rules 

to make sure individual trades remain environmentally accep

table. In general, it can be assumed that the adoption of• 
generic rules will substantially reduce the administrative 

complexity, uncertainty, delays, and costs associated with 

SIP revisions and thus reduce the administrative costs of 

EPA, states, and undustry. Based on experience in EPA Region 

III normal SIP processing and approval of a bubble application 

took about 10 months, whereas concurrent SIP processing time 

for a bubble proposal now is only 6 months (see Table 12). 

• 


Second, "netting" removes the administrative burden of new 


source review requirements from plants expanding or moder


nizing in PSD areas, so long as any increase in plant-wide 


emissions is insignificant. By netting out of review the new 


facility may be exempted from preconstruction permits and 


associated requirements, including monitoring and modeling. 

Thus netting out of NSR has the advantage of reducing per


mitting and corresponding administrative demands on regula


tory personnel. 
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Table 12 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
....-.111-1.. •W•nutStL •

"· 	 ...bdll...ia. Pa. 11108 

SUHHAllY OP REGION III BUBBLE AcrtVITIES a ) 

l. 	REGION Ill_ _!IUBBJ.ES 

BUBBLES APPROVED - 7. TSP - 2 
 ·~oc - l 

BUBBLES PROPOSED - s TSP - 2 voe - o 
.. BUBBLES UNDER DEVELOPMENT - 15 TSP 	 l1 voe - 1 

TOTAL - 27 9 10 8 

2. 	 COST SAVINGS 

FOR BUBBLES APPROVED - $ 41,000,000 


FOR BUBBLES PROPOSED - $ 38,000,000 

FOR BUBBl.ES UNDER DEVF.LOP- - 1100,000.000 

KENT 


TOTAL 	 - $179,000,000 • 
3. 	 TIME SAVINGS 

NORMAL SlP PROCESSING/APPROVAL TIME ·.. 8 MONTHS/BUBBLE 

BUBBLE CONCURRENT SIP PROCESSING TIME -_!MONTHS/BUBBLE 

SAVINGS - 4 MONTHS/BUBBLE 

a) 	 As of 2/1/83. 

Source: U.S. EPA. 

• 


http:BUBBl.ES
http:IUBBJ.ES
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' 

Third, while regulatory agencies may face a multiplicity of 

analytical, permitting, and other administrative tasks if• 
a substantial number of emission points is included in an 
alternative emissions reduction approach, enforcement burdens 

may sometimes be lessened in such cases. For example, if 

abatement efforts under a bubble focus on some major emission 

points and ignore minor ones, compliance monitoring require

ments may be reduced and the enforcement burden lessened. 

The approved bubble at the DuPont plant in New Jersey will 

.reduce voe emissions by controlling emissions to 99 percent 

at ~even large stacks in lieu of state-required 85 percent 

control at over hundred vents, pumps, and seals .. The bubble 

will thus produce easier enforcement, since only seven sources 

need be controlled and inspected instead of over 100 smaller 
petrochemical process-fugitive sources. 

• 
Fourth, while some bubble.applications may extend regulatory 
negotiations that otherwise might be concluded, others may lead 

to an earlier conclusion of negotiations; and earlier compli
ance. Moreover, the additional burden placed on regulatory 
agencies is likely to be more than offset by gains from lower 

compliance costs. Therefore, good-faith efforts to comply less 

expensively should be encouraged even if an alternative emission 

reduction proposal may lead to prolonged negotiations. 

Fifth, while some bubbles and generic rules do r~quire more 

up-front agency resources than "standardized" permitting (e.g., 
bubbles involving complex Level III modelling or rules adopting 
Level II), the great bulk appear to have required no more 

resources than normal permits. This is true even though 
most of the "first wave" are prototypes whose processing has 

not yet been routinized. It can be assumed that administrative 
costs·associated with implementing emissions trading will 

decline with increasing experience. Furt~ermore, since the 

• 
April 1982 Policy Statement EPA has taken several steps 
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incl~ding the model rule, audit guidance, and new streamlin~ 
modelling procedures inter alia incorporating a limited Level 

III (2/17/83) - to further reduce potential administrative 

costs • 

Sixth, EPA has designed the emissions trading policy to mini

mize the use of state and local resources by placing the 

burden of initiating and developing trade proposals as well 

as demonstrating the ambient equivalence of the proposed trans

actions on the regulatee. For trades involving open dust 

, 	sources of particulate emissions, the sources must even agree 

to postapproval monitoring to determine if predicted air 

quality results have been realized. The effects of these 

provisions are twofold: T.he sources proposing a trade or 

applying for an ERC will have to bear the initial development 

and demonstrating costs, thus reducing the financial burden of 

the agencies. Moreover, since the firms have to bear the costs 

of developing an alternative compliance strategy and meetin. 
the exacting demonstration requirements, transactions for 

which these front-end expenses exceed the prospective cost

savings of benefits would be preclude~. As a result, the 

administrative burden of the agencies will be reduced since 

the number of trade applications to be processed will be 

restricted to those cases with prospective self-financing of 

administrative costs. 

Seventh, some state agencies have received supplemental appro

priations to implement emissions trading programs because of 

their positive effects in promoting economic revitalization 

and preserve local jobs. For other state and local trading 

programs the resource problem in administering a·nd enforcing 

emissions trading could be partly solved by charging permit 

fees sufficient to cover the costs of reviewing alternative 

emission reduction proposals. In fact, the CAA already re

quires permit fees so that the costs of pollution control 

• 
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• . programs and requirements are covered by the companies. There

fore, solutions to the funding problem could be that the 

states implement the permit fee provision to maintain tech

nical competence in the permit review process, but also that 

EPA makes the implementation of this provision a condition for 

allowing the states to take advantage of emissions trading. 

Indeed, EPA will probably incorporate a permit fee section in 

the final Policy Statement. 

• 

To sum up, the administrative burden of e~issions trading still . 

is far from clear. The costs associated with each administra

tive function added cannot yet be estimated. Nonetheless, the 

demands placed upon the agencies' administrative capacities 

by the emissions trading policy appear to present special but 

resolvable problems.A good measure of the issue's weight is" 

the fac~ that despite states' claims of large resource costs 

for implementing emissions trading the volume of emissions 

trading applications,· approvals, and states developing generic 

rules continues to grow. This may also be due to the fact that 

all generic rules and many bubbles will produce substantial 

downstream resource savings through clearer decision rules, 

avoided litigation, faster compliance, as well as reduced 

Federal "second-guessing" of state actions. 

When evaluating alternative strategies to control air pollution 

it must be recognized that the goal of any policy should not 

be to minimize the administrative costs only of the agencies 

and to place the costs of the new policy on the regulatee. 
Instead, the total administrative costs, both public and private, 

must be considered when evaluating the administrability of any 
approach. 

As a matter of fact, the administrative burden placed on the 

regulatee, of complying with the requirements of the emissions 

trading policy can be significant . 

• 
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Additional costs associated with alterna_tive emission reduc. 

tion plans may include: 

. (a) 	 Front-end expenses in developing compliance alternatives 

and demonstrating ambient equivalence 

While traditional regulations are to be implemented at the 

expense of the state (or EPA), alternative compliance strate

gies 	can only be realized if the applicants bear the admini

strative costs of demonstrating ambient equivalence. Thus 

a source proposing a trade or applying for an ERC will incur 

significant front-end expenses in developing compliance alter

natives and meeting EPA's or the state's exacting demonstration 
requirements. 

According to the Policy Statement, ambient tests are required 

for most of the proposed trades in order to ensure that the 

air -~uality impact of trades is equivalent to t~e impact of. 
the original SIP limits. Therefore, the Policy Statement 

in its Technical Issues Document proposes modeling require

ments linked to the likely ambient effect of a proposed trade. 

In Level I of this three-tiered.screen, no modeling at all 

is required, if the proposed TSP, so2 or co trade does not 

result in a net increase in applicable baseline emissions, 
the relevant sources are located in the same immediate vicinity, 

and no increase in emissions occurs at the source with the 

lower effective plume height. 

In Level II a relatively simple mathematical dispersion mo

deling is done to predict changes in ambient air quality, 

considering only those emission sources involved in the 

transaction. This level of analysis requires an expenditure 

of relatively small resources, in terms of both work-hours 

and computer time. If the net change in air quality deter

• 
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• mined by a Level II analysis is less than the level of sig

nificance defined by the policy, than the need for more 

costly refined analysis is removed. 

A Level III analysis is required if either there is a net 

emission incr.ease or if there is a net change in air quali

ty greater than the level of significance as determined by 

a Level II analysis. Full dispersion modeling, considering 

alls emission points within the impact area of the sources, 

whether or not they are involved in the trade, is more time

consuming and resource-intensive. Such refined analysis 

normally requires long records of sequentially recorded 

meteorological data {i.e. 1 or 5 Years of hourly data) in 

more complex dispersion models (e.g. "sequential" models). 

As a mat.ter of fact, the Policy Statement virtually requires 

full dispersion modeling for all off-site trades where 

• emissions increases would be in excess of a few.pounds per 

hour. In order to demonstrate ambient equivalence of a 

proposed trade, in many cases significant expenditures for 

satisfying full-scale ambient tests are to expected. 

For trades involving open dust sources of particulate 

emissions, the sources must even agree to post-approval 

monitoring to determine if predicted air quality results 

have been realized. The front-end expenses to meet these 

requirements can be sign~ficant. For example, Armco Inc.'s 

efforts to demonstrate the benefits of the bubble concept 

as applied to iron and steel plant fugitive dust sources 

at its Middletown, OH Works have· spanned several years 

(from late 1977 through March 1981). The major effort in 

this bubble proposal was the commitment to proceed with the 

alternative compliance strategy at a cost of som $ 6 million, 

while having not guarantee of success or acceptance. 

• There are fears that in some cases the administrative burden 

placed on the regulatees may be so great that they will not 

find alternative compliance proposals or applications for an 

ERC to be worth the trouble. However, where the use of 
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emissions trading could make a real difference in a source•• 
compliance costs or could generate significant profits, the 

prospective cost savings or profits will probably more than 

outweigh the initial development and demonstrating costs. 

(b) Search costs 

Other transaction costs relevant to the users of emissions 

trading are search costs. Search costs pertain to the expense 

and time of gathering information on the availability of 

potential 11 surplus" emission reductions for use as offsets. 

These costs which are generic to bubble and offset trans

actions between two or more firms can be, and usually are, 
significant, so long as there is no bank in operation. 

However, banking can and will improve information on the 

availability of ERCs and potential offsets, assist industrial 

new-comers and expanding sources who seek low-cost offsets 
and thus reduce search costs. 

(c) Banking fees • 
Additional costs that will be incurred by the users of the 

emissions banking and trading system are the application fee 
and the withdrawal fee for emission reduction credits. To 

give an example, the San Francisco Bay Area Air Quality 

Management District (BAAQMD) requires for deposits of ERCs on 
its emissions b~nk an application fee of~ 900 plus$ 150 

per source involved. The withdrawal fee accounts for $ 100 

per withdrawal. For on-site credits in the informal bank, 
there is only a $ 100 application fee, and no withdrawal 
fee. 

In light of the significant cost-savings or profits from crea
ting, selling or using ERCs, banking fees cannot be regarded 

as a major obstacle for the viability of emissions trading . 

• 
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• 6. Enforceability 

When an emission source is allowed to be,operated once the 
necessary permits are granted, the source can be considered 

to be in compliance. However, demonstrating initial compliance 

by meeting the permit requirements does not necessarily en
sure the source's compliance over time. To ensure such 

continuous compliance, enforcement activities of the federal, 

state and local agencies will generally be necessary, since 

voluntary compliance with the emission limits and other regu

lations has usually proved to be unreliable. Given the SIPs, 

the emission standards, the data and control techniques deve

loped in other functions of environmental regulation, reliable, 

effective enforcement is crucial to assure that the legally 

required ~mission reductions are really made. 

• 
A strong and effective enforcement of emission standards will 

generally entail 

- a system of regular inspection of sources to detect possible 

violations 

- a system of enforcement actions including violation notices, 
abatement orders, civil penalties for violations or court 

ordered injunctions. 

The effectiveness of any strategy clearly depends on the 
vigor and clout of the enforcement mechanism. Violators of 

regulations must f ~rst be detected. They must then be prose
cuted, found guilty, and given a substantial penalty. If any 
of these steps fails, the violators get away (virtually) 

free despite their disregard for the emission limits. 

Effective enforcement is not only a necessary precondition to 
assure compliance with the legal requirements and thus achieve 
the stated air quality goals but also to any cost-effective

ness argument in favor of a particular control strategy. Fair 

• comparisons of pollution control costs are not possible if 
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the alternatives approaches are not equally enforceable and 

do not bring about approximately the same ambient air qualit.y 

results. 

The traditional regulatory approach addresses the problem of 

reaching and maintaining NAAQSs by relying on enforceable 

requirements for individual pollution "sources". Enforcing 

source-specific emission limits often consists of ensuring 

that the mandated control technology or the proper type of 
fuel is being used, or that the source is not operated for 

a longer period of time than permitted. 

Unfortunately, enforcing source-specific emission ·1imits un

der the current regulatory approach and assuring continuous 

compliance has proved difficult if not impossible. There 
is great uncertainty about the extent to which sources ac

tually comply with their emission limits. Most attainment 
projections assume full compliance, but non-compliance is 

common, apparently much mo~e so than EPA recotni2es. For 1980, 

EPA reported that 90 percent of major air pollution sources~ 
were· in compliance with emission limitations (see Table 13). 

An investigation by GAO, however, challenges EPA's data. GAO 
concluded that the national compliance rate was considerably 

less and noted that EPA itself had found "out of 921 inspections 

of sources supposedly in compliance, 200 or 22 percent, ••• in 

violation". In two regions GAO visited, it found that 70 per
cent of sources subject to ·enforcement action since 1973 and 

reported as complying with their abatement schedules in fact 
were not in compliance. In addition, noncomplying sources, as 

compared to sources in complicance, produced disproportionately 
large amonts of emissions. 

There are several reasons for these shortcomings of the tra

ditional regulatory approach: 

• 
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Table 13 

Compliance Status of Major Air Pollution Sources, 1980 

Numb•• Humber and percent••• ( ) In wlolallo11 
•no 

P•teenl••• ( ) On compllance 

') Number In compliance Mee I Ins Vlolati11a Vlol•tln• echedula, 
ol lolal wllh emlHions complieno amlulons c;ompll•nc• ••••u• Statue 

Industry source~ llmltallont. schedule llmlt•llons •Cha.Jule un•no un•no-
Power pl•nll (coel/oll) 100 H9 110) 54 ( 11 61 (10) s (-) 0 11 (2) 
hon •nd steel Clntel••l•d) 60 • Ill) 19 (12) 32 ($)) l ( 2) 0 0 
Iron and steel {olherl 144 102 1111 IS 1101 24 (17) s ( 2) a 0 
P•lm••1' smellell 21 n C41il 3 (II) e (25) I f 4) 0 I (10 ..... 
Pulp and paper 41$ 411 111) 17 ( ... 24 ( 5) 1 ( I) 0 10 ( 2) 00 
Munldp•I lncln•••lor1 12 60 (Bl) 2 1 (10) I ( ., 0 0 \0 

' 3)
P•t•oleum 1elinerles 214 110 (191 15 ( JJ 11 (10) 0 I 1 ( .,
Aluminum 1educlion 49 37 (76) 2 I 4J •• (16) 2 c4) 0 0 
Po1tla11d ceml!nl 200 116 (811) 3 ( 21 ( 9) I C-> 0 I ( I) 
Sullu•lc 1cid 262 246 (94) 4 ( 2) 10 ( .., 2 (-) 0 0 
Phosphallc lertlllura 69 62 (90} I (-) • ( 6) 0 0 I . C It 
Coal cleanlna 409 395 (91) I (-) 4 I I) 0 0 • c2) 
Grey hon .U3 HI 1881 10 ( 21 29 ( 1) 2 (-J I • c2) 
Asph•U conc,.te 2,8fi:Z 2,152 (9fi) 14 (-) 39 ( I) 3 (-J 0 154 ( I) 

Tol•I 11.971 5,318 (901 160 c3) 29$ ( 51 28 (-) I 113 (It 

Souree: lnfonn•tlon provided b»" lhe U.S. t:n.,lronment•I Pro1ec1lon Asenc:,.. 
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First, control agencies have not had the resources and time ~ 
to inspect a~l sources operating under a permit regularly. 

Monitoring techniques for stack emissions are complex and 

costly~ thus preventing EPA and the states from inspecting 

enough sources to assure compliance over time. Moreover, even 
the less expensive enforcement methods (i.e. inspections and 

opacity readings) are infrequently used. An investigation by 

the u.s. General Accounting Office (GAO) concluded that only 

nfew major air pollution sources have been classified in 

compliance as a result of onsite inspections and source tests, 

the most reliable methods of determining compliance". According 

to GAO "only 25 percent of the major sources were ·found in 

compliance ·by the most reliable methods" and n72 percent were 

certified by the States based on unverified information". 

Second, even where compliance tests have taken place, the 

methods applied, such as monitoring techniques, 'snapshot' 

inspect~ons, use of self-reporting data provi~ed by the sour. 
ces, or indirect.methods of 9etermining compliance are n~t 
necessarily reliable and thus will not assure adequate compli

ance. 

As a matter of fact, the determination of the compliance 

status of most sources with any precision is difficult, if 
not impossible. As stated above, monitoring technig~ for 
stack emissions are complex and imprecise. Moreover, moni

toring techniques for non-:-point sources such as wind blown 
dust and most other particulates are almost speculative. 

According to EPA "snapshot" inspections are not an effective 
means to assure compliance over time either. Indeed, many 

sources are not visited more often than once a year, although 

those inspected tend to be sources with especially high emis

sions or sources with a past record of frequent noncompliance. 

Moreover, a significant number of inspections are preannounc.~ 
thus allowing potential violators to come into compliance be e 
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• the' inspection take place. Finally, several studies suggest 

that high turnover among inspectors, and consequently a low 

level of experience, hampered the effectiveness and credi

bility of the inspections. 

Allowing sources to self-certify their compliance status 

appears to be equally questionable so long as there is no 
auditing program to complement government inspections and 

enforcement. And indirect methods of determining compliance 

(by using production or input factors). are also not necessari

ly reliable. 

'' 
Third, enforcement actions by EPA and the states against 

detected violators generally take a long time and are often 

ineffectj.ve. 

Effective enforcement also piaysan important role for the 
viability of emissions trading. Strong, effective enforcement 
of emission limits is one of the necessary preconditions for 

emissions trading to operate effectively. If there is not an 

equally strong nnd certain incentive for sources to comply 

with their emission limits, a source will not make the re

quired emission reductions. It is the individual sources' 
need for emission reductions that creates the demand for 

ERCs that is an essential, central component in emissions 
trading. Unless sources ~ ERCs, there is no incentive to 

seek and buy ERCs. However, without (sufficient) demand for 

ERCs there is little incentive for other sources to find 

emission reductions and to create ERCs for sale. 

• 

Since emissions trading is only a supplement and not an alter
native to current regulations, under emissions trading much of 
the burdensome enforcement process associated with current 
regulations will remain in place. Since enforceable compliance 

instruments will be required for any transaction under the 

emissions trading program, many of the enforcement difficulties 

http:ineffectj.ve
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associated with the traditional command-and-control approac~ 
will equally apply to enforcement under the new scheme. Thus, 

the enforcement issues under either scheme will be by and 

large identical. 

There are, however, some issues of enforcement ·under the emis

sions trading policy that will add to the monitoring and en

forcement problems presently experienced by state and loca 

agencies: 

First, emissions trading will add to the enforcement burden in 

terms of quantities. It will increase the number of sources 

that must be monitored and thus may overwhelm resources avail

able to assure adequate and con~inuous compliance with regula

tions. An examination of some'of the early trades indicates 
that the new policy will involve small and non-point sources 

not historically given much attention by the regulators, the 

emissions of which have hence not been inventoried or monit~. 

The emi~sions trading policy requires not only to issue perm~ 
to those sources not previously subject to regulation. and to 

measure their emission reductions, but also to enforce the 
terms of the permits to ensure that th~ trade agreements are 
kept. Measuring emissions directly from these sources, especial

ly from the open dust sources, may be extremely difficult and 

expensive. Even if the burden of post-approval monitoring to 

demonstrate if predicted air results have been realized is 
placed on the regulate, it would still take significant re

sources of the agencies to check the validity of the monitoring 

results. However, the post-approval monitoring is a one-time 
verification of the effectiveness of control measures. Once 

verified, the monitoring is of the measures themselves (e.g. 
road paving) which are usually quite easy to check. 

• 
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• Second, in many cases the (major) point-sources on the inven

tory will need to be inspected more frequently than under the 

existing regulatory approach. For example, state and.local 

• 

authorities now often prioritize inspection procedures so that 

sources operating substantially below their allowable emission 

limitations are only infrequently inspected. However, .when 

emission limitations for these sources operating below their 

allowable emission rates are lowered in exchange for a real 

increase ih emissions elsewhere, these sources must be in

spected more frequently, because periods of higher emissions 

will be then more cirtical to the overall attainment strategy. 

On the other hand, sources will still only agree to limits 
which they can meet with a substantial margin of safety to 

avoid violations, whether or not the particular emission limit 

has been lowered as a result of a trade. Therefore it appears 

that exceedance of the new limits under an alternative emission 

reduction plan creates neither a greater danger to ambient 

attainment, nor a more difficult e~forcement problem, than 

· exceedance where the limits were not re-arranged. Moreover, 
in some cases where control activities under a transaction 
focus on some major emission points and ignore minor ones, 

compliance monitoring requirements may be reduced and the en
forcement burden lessened (e.g., the Du Pont Chambers works 

voe bubble). Similarly, where emission reductions result from 

shutdowns and equipment removal, enforcement of the reductions 
becomes a.simple matter. 

Since bubble applications can be submitted at any time, and 
even after enforcement actions are will underway, the oppor

tunitj.es to disrupt enforcement programs and to delay compli

• 

.ance may be significant. According to the Policy Statement, 
a bubble can be approved even for an individual emission source 

which is the subject of a federal enforcement action or out
standing enforcement order so long a EPA (and where necessary 

the appropriate court) approves the proposal and the compliance 

http:tunitj.es
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schedule it contains. There are well-founded fears that, in~ 
practice, the concept will provide recalcitrant polluters 

with another means to confound enforcement agencies and to 

successfully delay compliance. If. at this late date, a source 

has not committed to a compliance schedule, the owners have 
probably utilized numerous delaying tactics to avoid making 

this commitment. The potential to bubble into compliance pro

vides yet another opportunity to delay while the proposed 

bubble is investigated. However, to the extent that emissions 

trading puts engineers to work to comply with emission stan

dards less expensively instead of lawyers to work fighting 

such requirements, it can cut enforcement costs, especially 
for litigation. 

Finally, while government enforcement responsibil'ities tend 

to expand under the emissions trading program, resources for 
enforcement are obviously decreasipg. There are a number of 

indications that EPA and state and local agencies are redu

cing their enforcement activities. Although federal, state,~ 
and local governments share responsibility for enforcement, 

EPA is currently emphasizing the state role, and has sent. 
significantly less cases to the U.S. Justice Department for 

enforcement and moreover has asked the Justice Department to 

drop a number of pending cases.' Simultaneously, EPA has re
duced both its own enforcement budget and the amount of fundes 

being made available to state authorities. Since state fun

ding and personnel levels needed to enforce the conventional 

regulatory policy historically have been grossly inadequate, 

the implementation of emissions trading can only compound 

this resource problem in enforcement. As a matter of fact, 
a large number of state agencies have indicated that impor

tand activities including compliance determination and en

forcement against non-complying sources will be reduced 

at least proportionately to the proposed cuts in federal 

support {see Table 11 on p. 178). Therefore, it is not 
unreasonable to question whether enforcement will be • 
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• sufficient to provide necessary conditions for the viability 

and effectiveness of the emissions trading· policy. EPA, state 

and local agencies can barely manage to enforce existing emis

sion limits, the presence of a significant number of trades 

to be monitored over time could.be overwhelming • 

• 


• 
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7. Legal Feasibility 

Emissions trading in its present form reflects the present 

administration's commitment to regulatory reform, although 

its origins date back to the Carter and even Ford admin
istration. The offset policy has a firm statutory basis. 

Sections 172 and 173 of the Clean Air Act as amended by 

the 1977 Clean Air Act Amendments set forth the basic ele

ments of the offset policy. EPA's authority to carry out 

the offset program is undisputed. However, the bubble and 

netting policies do not have such a firm statutory basis. 

They rest on EPA's interpretation of vague statutory 
terms used in connection with preconstruction review and. 
SIP requirements such as "source", 11 as expeditiously as 
practicable" and "reasonable further progress" 78 >. It is 

safe to say that EPA has a wide margin of discretion 

to carry out the Clean Air Act's mandate to attain the 

NAAQSs and to prevent a significant deterioration of air •
quality in clean areas. The courts will generally defer 

to EPA's expertise and political judgement in carrying 

out the Act. However, the consistency of EPA's regulatory 
reform program with the objectives as well as clear pro

visions of the Act will be'scrutinized, the more so since 
the emissions trading policy has undergone a considerable 

liberalization of prerequisites that were expressly de

signed to safeguard the policy objectives of the Act. The 
US Court of Appeal decision in the recent case Natural Re
.sources Defense Council v. Gorsuch 79) demonstrates th;

court's determination to have a hard look at EPA's regu

latory reform program where the court feels that the 

basic policy objectives of the Act are at stake. This de
cisionJ although limited to netting in nonattainment areas, 
contains such broad language that it created uncertainty 

about EPA's authority to carry out the whole program or • 

·at least other important components of it. 
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• a) Consistency of the Netting Program with the Clean 
Air Act 

• 

From the very beginning of the emissions trading program, 

EPA focused on the definition of "source" and "facility" 
to match the lack of express authority to carry out the 

program. Plants or production lines normally contain two 

or more emission points. If source or facility is defined 

to mean the whole plant or at least the whole production 

line, emissions trading is automatically allowed because 
the plant operator can compensate increased emissions 

from one point by decreases from another point. If. source 

or facility is defined in a narrow way to mean a single 

emission point, emission trading requires authority to 
exempt sources from the requirements of the Act BO). There 
is no express authority of this kind in the Act. However, 

EPA has great discretionary authority to regulate or make 
policy for the control of air pollution. Therefore, the lack 
of express authority for the netting program does not mean 

that the program is inconsistent with the Act. Another effect 

of a broad definition of source is that it subjects minor new 
facilities within a plant that have emissions above the threshold 

of significant modification to new source review while under a 

narrow definition they would escape that review. Three highly 

co~plex and not easily reconcilable 81 ) decisions of the US 

Court of Appeal for the District of Columbia, namely ASARCO 
Inc. v. EPA82 >, Alabama Power v. Costle· 83 ) and Natural 

Resources Defense Council v. Gorsuch84 l, state the law in 

respect of the different control programs that were at issue 
in each case. 

• 

ASARCO SS) overturned the definition of "source" the Agency 

had chosen for the Sec. 111 NSPS program with respect to 
modified existing sources. Sec. 111 (a) (3) of the Clean 
Air Act defines source as a "building, structure, facility 

or installation" without further explaining these terms. 

EPA defined the term "source" as to mean the whole plant 
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where modifications to individual facilities within a 

whole plant were concerned 86 '··This allowed modernizing 

plants to avoid the NSPS if they could compensate in
creased emissions from the modified facility by decreases 

from other facilities (NSPS bubble). However, the broad 
definition of source was not applied to the construction 

of a new facility within a plant, or to the construction 

of a new plant with several facilities 87 l. The court held 

that this dual definition of source was inconsistent, con

tradicted the plain language of the Act and did not com

port with the objectives of the NSPS program to enhance 

rather than simply maintain air quality. However, it 

noted, that EPA had a certain discretion in defining the 

notion of "source", suggesting that where a whole plant 
was an appropriate unit for emissions control under the 

NSPS program, the notion of "source" could be extended 

accordingly. 

Although the later decision in Alabama Power was general
ly understood to give EPA more leeway in defining • 
•source" 88 l ,EPA has until recently never tried to use 

the potential of ASARCO to reintroduce a NSPS bubble pro
gram. Probably, the heavy reliance of the court on th~! 

language of the Act deterred the Agency. However, recent
ly, the reintroduction of modified NSPS bubble programs 
(compliance bubbles) is being considered. In the case of 

a combination of new facilities within a plant each of 

which is subject to NSPS, the plant manager could 

be granted discretion to deviate from the applicable 

emission limitations as long as the aggregate emissions 

of the plant do not change. To comply with the mandate of 

ASARCO, Alabama Power and NRDC to consider the basic ob

jectives of the NSPS program, namely improvement of air 

quality through technology forcing, it is being considered 

to impose on the combination or group of new facilities 

an emission standard that is somewhat stricter than the 

aggregate individual emission limitations89 >. 
In Alabama Power90) the court considered the netting pro- ~ 
gram in PSD areas that allowed modernizing existing plants 
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• \ 
to avoid PSD new source review by keeping the net emissions 
increase below the threshold triggering that review;. how
ever, the applicable regulations limited netting to the 
modification of equipment within the plant and excluded 
reconstruction of equipment91 >". Technically this was done 

by a definition of 11 facility" (which term is used in the 

PSD program in lieu of "source") as to mean any "building, 

structure, facility, installation, equipment or operation." 
The court, relying on the statutory list of facilities 
subject to the PSD program and on its purpose and struc

ture, held that EPA had latitude to adopt definitions of 
"facility" .that encompassed the whole plant; it further 

held that EPA had unduly restricted the possibility of 

netting by excluding reconstruction. The second Alabama 
. . 92)' 1 . h hd ecision even came c ose to stating t at t e Act re

quired a definition of "facility" as to comprise the 

• 
whole plant. The court distinguished ASARCO on several 
grounds, the most persuasive of which is the distinction 
of the respective legislative purposes 93 ) : in contrast 
to the NSPS program, the PSD program was designed to ap
ply only where new industrial activity increased pol
lution in an area. EPA responded to Alabama Power by 
adopting regulations that defined "facility" as to mean 

the whole plant and allowing netting for all changes 
within the plant, including reconstruction 34 ) • 
In ~ 95 >, the court considered netting in nonattain
ment areas. EPA originally had taken the position that 
for purposes of the nonattainment program netting should 
not be allowed because this was inconsistent with the 
objective of the Act to timely attain the NAAQSs. The 
1980 nonattainment regulations, therefore, set forth a 
"dual" definition of "source"; they defined 0 building", 
"structure" and "facility" as to mean "plant", but de

fined "installation" as to mean "an identifiable piece of 

• 
process equipment"; in a related provision, reconstructed 
facilities were considered to be new sources96 ). This dual 
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definition allowed minor new sources within a plant to be 

subject to new source review while avoiding that modified 

sources, by netting plant-wide increases and decreases of •
emissions, could escape from that review. In 1981, under 

the Reagan administration, EPA changed its position and 

equated the source definition of the nonattainment program 

to that of the PSD program, focussing on the burdens and com

plexities of the air pollution control program and the pri

mary role of the states in air pollution contro197}. This 

change was meant to allow "netting out" of new source review 

where there was no plant-wide net increase of emissions above 

the significance threshold. In a related action, the recon

struction rule was deleted98 >. 
The US Court of Appeal for the District of Columbia in 

NRDC overturned the extension of the netting policy to 

nonattainrnent areas and directed EPA to restore the dual 

definition of "source" and the reconstruction rule. The 

court tried to reconcile ASARCO and Alabama Power by 

strongly relying on the different legislative purposes of ~ 

the regulatory programs under consideration, holding that 
EPA could define the term "source" differently for dif

. 99)
ferent programs to take account of each's purpose • 
Netting is allowed for programs that are designed merely to 

maintain existing air quality, such as the PSD program; it is 

inappropriate in programs enacted to improve the quality of 

the air, such as the NSPS program. Applying this simple legis

lative purpose test, which the Court thought was established 

by the previous decision and to which is was bound, the Court 

concluded that the netting concept in nonattainment areas was 

inconsistent with the Act's purpose to ameliorate existing 
air quality in these areas in order to achieve expeditious 

compliance with the NAAQSs 100). Given this premise, the Court 

did not reach the argument that Congress intended the states 

to have the major responsibility in assuring that the NAAQSs 

be met by the statutory deadline. The court expressly re-. 
jected the argument that since the states were still bound 

by the requirement of reasonable further progress and the • 
attainment deadlines, they could be given flexibility in 
allowing netting 101~this was inconsistent with the con
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• struction moratorium and the nonattainment permit program. 

As one commentator102) stated, the court may have reached this 
conclusion because it believed that the SIP process alone 

could not be expected to produce attainment on its own. 

NRDC was a major (although temporary} setback for the whole 

emissions trading prograrn103>. At least major changes of the 

netting program in nonattainm·ent areas were made necessary. 

However, an outright return to the pre-1981 law (that disal

lowed netting in nonattainment areas) arguably was not re

quired by the court's holding. It is submitted that the court's 

primary reliance on the legislative purpose of the Act would 

have allowed EPA to modify the program so as to contribute 

to an improvement of existing air quality. This could have 

been done by requiring, as in the offset program, a more than 

even compensation of increased emissions from modified equip-

ment by plant-wide decreases in nonattainment areas . 

• b} Consistency of the Bubble Program with the Clean Air 

Act 

• 

The more serious question was that of the repercussions of 

NRDC on other elements of the emissions trading program. 

On its face's value, NRDC is limited to netting in non
attainrnent areas. However, since the court primarily re

lied on a simple legislative purpose test and rejected 
the argument that the requirement of reasonable further 

progress and the attainment deadlines su·fficiently en

sured expeditious attainment, itcouldnot.beruled out that 
the bubble policy in nonattainment areas might be affected 

in the future. As has been pointed out by one conunen
tator 104'> a key element of the court's reasoning, namely 

that the whole program for nonattainment areas is 
designed to improve ambient air quality, is present; how
ever, it was the intention of congress to let states de

, cide how to allocate the burden of reducing emissions 
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among (existing) source categorie~osr. Where a state has ~ 
an approved.SIP ensuring expeditious attainment and reason
able further progress, it could be argued that this latter 

goal of the Act is paramount and justifies an allocation 

of control burdens among existing sources by using the 

bubble concept. 

The situation might be different where a nonattainment 

area lacks an approved SIP. Here to~, the court's holding' 

is not directly applicable because the court said only 
"that it was inappropriate to use the bubble to avoid 

mandatory federal programs for nonattainment areas, not 

that the absence of those programs for other reasons pre
cludes use of the concept" 1o6). However, in the light of 

the court's concern with the objectives of the nonattain
ment program to improve air quality and the priority _of 
this concern over economic considerations, it could be pre

dict~d that the courts would have a hard look at nonattain

ment area bubbles ~n areas lacking ~n approved SIP. Since ~ 
these areas have not established reasonable further progress 

as expeditiously as practicable, there is no assurance that 
the NAAQSs will be achieved timely or at least by the sta

tutory deadline and that the emission reductions credited 
will not be needed for (timely)attainment. It should be 
noted that California for exactly this reason disallows 

bubbles in nonattainment areas. The problem is that there 

is no much statutory guidance a~ to the interpretation of 

the statutory SIP requirements such as reasonable further 
progress and attainment as expeditiously as practicable, 
and Court decisions are missing 107). Also, the powers for 

the states to create a growth allowance (Sec. 172 (b} (5) 

CAA} could be advanced for the proposition that all that 
a state needs to do is to ensure attainment by the sta

tutory deadlines. However, there is no language in the Act 

from which one could conclude that a SIP that creates a 

growth allowance is dispensed withthenormal statutory SIP 

requirements. The growth allowance policy does not generally~ 
empower the state to postpone attainment until the ultimate 
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• statutory deadline1 rather, the states must create more emis

sion reductions than mandated by the requirements of reason

able further progress and timely attainment to create a growth 

margin. Even if this were not the case, the growth allowance 

policy is designed to enable economic growth from.new or 
modernizing existing sources; it is not applicable to bubbles. 

The Policy Statement makes the attempt to immunize the bubble 

policy in nonattainment areas by carefully worded reservations 

that are designed to ensure compliance with the statutory 

SIP requirements. Each bubble transaction in nonattainment 

areas that have not received an extension must contribute to 

an improvement of existing air quality (e.g. by requiring a 

negotiated RACT baseline), while not compromising the power of 

the state to require further reductions in the future, where 

necessary to attain the NAAQSs (no "giving away" of RACT). 

In areas that have been granted an extension or are non

• 
attainment with respect to secondary standards, alterna

tively an actual emissions baseline can be used if the 
parties to a bubble transaction commit themselves to 
achieve further emission reductions when RACT is defined 

for that area; moreover, the states are advised that RACT 

definition must occur "as expeditiously as practicable". 

It is also true that many arguments that are voiced against 

bubbles in nonattainment areas are more political than legal 
in nature. For example, the argument that EPA's policy would 

perpetuate dirty air or exert a disruptive influence on the 

SIP revision process hardly is a legal argument. 

Nevertheless, bubbles in nonattainment areas that lack an 

approved implementation plan could be challenged as incon

sistent with the Act. Where use of a negotiated RACT base

line is allowed, EPA advised the states not to reexamine the 

agreed-upon individual emission levels for a period of time 

consistent wi~ the statutory deadlines for attainment <i·~· 

possibly until 1987), unless there is no other practical 

• 
way to satisfy the requirements of the Clean Air Act • 
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This deferral of additional measures for emission re

duction arguably violates the requirement of attainment 

"as expeditiously as practicable .. 108>. Sources involved 

in a bubble transaction are here granted a period of pro
tection from additional SIP requirements without examin

ing whether or not an earlier attainment by including 

these sources in the state improvement program is pos

sible. 

Where actual emissions are the baseline, the requirement 

of timely attainment is met because individual sources 

that have effectuated a bubble transaction based on an 

• actual emissions baseline are subject to future RACT 

requirements to the same extent as all other sources. How
ever, the simple commitment by these sources to comply 

with future RACT emission limits without an assurance that 
this is at all feasible, seems objectionable. Also, the 

emission reductions credited in a bubble transaction may 

be needed to ensure "reasonable further progress" towards 

attainment. But all told, the use of an actual emission 

baseline perhaps comports more with the goals of the Act 

than that of a negotiated RACT baseline coupled with a 

long protection of sources involved in a bubble trade. 

In evaluating the legality of the bubble policy in 

nonattainment areas, it must be considered that the 

statutory SIP requirements are poorly defined, and EPA 

enjoys a wide margin of discretion in approving revised 

SIPS. The ultimate decision would seem to depend on 

whether one emphasizes one of two conflicting statutory 

principles: the right of the states to decide themselves 

on the allocation of the burdens of emission reduction 

among different sources, or the mandate of the Act to 

attain the NAAQSs as timely as possible. 

Arguably, EPA could have immunized the bubble policy from 

challenges based on NRDC if it would have modified it in 

such a way as to ensure a net air quality benefit (as in 

the offset program) . This could have been achieved by re

• 


• 


• 
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• quiring, either generally or limited to nonattainment areas 

lacking an approved SIP, a more than even reduction of emissions. 

Environmental groups have recently challenged certain non

attainment area bubbles for inconsistency with the basic 
federal requirements of th~ Act 109l. However, in commenting 

on 	the Policy Statement, they have not opposed the bubble 

policy in nonattainment areas as a matter of principle but 
rather signalled possible agreement with a modification of 

the bubble policy in the sense of requiring a net air qual
ify benefit 110>. 

c) 	Consistency of Single Elements of the Emissions 

Tradinq Policy with the Clean Air Act 

• 

Apart from the issues of consistency of the entire netting 


and bubble prog~am with the purpose of the Clean A~r Act, 


certain elements especially of the bubble program in non


attainment areas have been asserted to be contrary to the 


Act. This is especially true of the use of allowable emis


sions for determining the baseline where the SIP's demon

stration of attainment is based on actual emissions, or of. 
the use of shutdowns for creating ERCs, either generally 

or at least without regard to the useful life of the re

levant plant 111 >. These objections cannot be based on ~ 
and the legislative purpose test adopted by the court; 

rather, they rest on a strict interpretation of statutory 

SIP requirements auch as "reasonable further progress" and 

attainment "as expeditiously as practicable". 

The requirement of reasonable further progress is so 

poorly defined in the Act that it is hard to decide how 

siqnificant emission reductions are needed to meet this 

requirement and to what extent a delay of attainment 

past the date set in the SIP would violate the require

ment. Arguably, a bubble trade may not result in a set 

• back of the area's control effort~ towards attainment 

of the NAAQS unless this is mandated by overriding econ
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omic considerations inherent in the concept of reasonabl~ •
further progress (feasibility of control requirements) 112). 

Where a SIP in a nonattainment area is based on allowables, 

There is no objection based on principle to using them as 

a basis for creating ERCs. However, it is more doubtful 
whether the restrictive conditions placed by EPA on the 

use of allowables for.establishing the baseline in nonat

tainment areas whose SIP is based on actual immissions. 

satisfy this test. This would clearly only be the case if 

the increased emissions resulting from the bubble trans

action are compensated by decreases at another place. 
The somewhat cryptic language in the Policy Statement113) does 

not make it clear that the state would in all other cases be 
required to make a new reasonable further progress demonstration 

in its revised SIP independent of a "substantial inadequacy" 

notice by EPA. It seems doubtful whether the remaining restric

tive conditions established by EPA for the use of allowables. 
will work. Given the global nature of most SIPs, it may be 
difficult to determine whether an emissions trade based on 
allowables will contribute to a new ambient violation or pre

vent the planned removal of an existing violation. 

The use of allowables in nonattainment areas whose SIP is 
based on actual emissions may also violate the requirement 

of timely attainment. This test allows for a balancing of 
interests affected by an area's control strategy, including 

control costs. However, it is questionable that the grant of 

ERCs for use in emissions trades based on mere paper re
ductions still is a legitimate exercise of the discretion 

granted to the states. This method assumes that the sources 
have a vested right to the allowable emission limits set by 

the state without regard to timely attairunent114) and the 

method used in the SIP for demonstrating attainment. It is 
true that the sources that operate at full capacity can use 

their allowables and it might seem fair to permit sources 
that do not, to transfer unused allowable pollution units 
other sources. However, since the rules for nonattainment 
areas do not only require the maintenance but, rather, an 
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• improvement of actual air quality, the vested-rights argu

ment is not cogent. At least where use of allowables for 

emission trades in areas whose SIP is based on actual emis

sions reflects a wide-spread practice in an AQCR or AQMA, 

this arguably .runs counter to timely attainment. 

With respect to the use of shutdowns for creating ERCs in 

nonattainment areas the basic argument of environmental groups 

that c~editing such shutdowns will generally impede reason

able further progress towards timely attaining the standards 

does not seem well-founded. ,Where a plant is shut down "pre

• 

.maturely", especially as a result of an emissions trade, 

crediting does not alter the attainment status of the area; 

the Emissions Trading Policy is an incentive to such closures. 

However,. the granting of such ERCs beyond the probable useful 

life of tne source, i·~· the neglect for temporal equivalence of 

emission reduction and duration of credit, arguably vio

lates the requirement of timely attainrnent115>. If the ERC . 

granted for the shutdown were limited to the useful life 

of the relevant source (which, adm1ttedly is not easy to 

ascertain), the shutdown would ultimately contribute to 

the improvement of the ambient air quality towards the 

ultimate goal of attainment. The grant of an indefinite, 

marketable ERC to the owner of the affected source is an 

unjustified enrichment rather than a measure taken for 

cost considerations or for protection of investrnent

backed expectations. Existing sour~es that are signifi

cantly modified or reconstructed in nonattainment areas 

would have to meet new source review requirements with
out being allowed to net out of these requirements. This 

shows that these sources do not have a pre-existing vested 

right in the pollution units represented by their permit. 

Therefore, the admission of shutdowns as a source of ERCs 

beyond the useful life of the relevant source impedes an 
improvement of the ambient air quality which would other

• wise be possible. An argument in favor of this method of 

creating ERCs is that it encourages the early reconstruc

tion and replacement of existing sources116>. This may 
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promote economic growth and productivity in the area and, •due to the imposition of NSPSs on new or modified sources, 

may lead to lower pollution per production unit. It does not 
contribute to an improvement of ambient air quality where 
and insofar as the emission reductions caused by the 

shutdown are. fully credited. 

The use of shutdowns for creating ERCs meets with other 

objections, namely that of double-counting. Where a SIP 

has already assumed a certain "turnover"_amount of emis

sion reductions due to shutdowns, EPA requires that this 
amount be exceeded before credit can be given. However, 

the assumptions in most SIPs are too general, too little 
area-specific as to allow the conclusion that a particu

lar shutdown does not amount to double-counting117>. Also, 
the Policy Statement, in contrast to some generic rules, 

_does not consider the problem of displaced demand. Other 

sources may increase their production (within th.eir allow
ables) or new minor sources not subject to new source re

view might locate in the' area as the result of a shutdown. • 
Here again, double-counting will occur. Double-counting of 
emission reductions clearly violates the requirement of 

timely attainment and it might compromise the area's 
reasonable further progress towards attainment (in nonat

tainment areas) or its attainment status with respect to 

NAAQSs or increments (in PSD areas). 

Ultimately, the answer to these questions will again turn 
on the extent of discretion granted the states in devising 

their control programs for achieving the NAAQSs. If one 
stresses the right of states to decide themselves on the 

allocation of the burden of emission reduction among dif

ferent categories of sources, the use of allowables and 
shutdowns might be held as still consistent with the Act. 

If one stresses the mandate of the Act to attain the 

NAAQSs as timely as possible, the answer might be ne

gative. 41 
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• d) Position Taken by EPA in the New Policy Statement of 

August 1983 as to the Permissibility of Credits for 

Shutdowns in Nonattainment Areas 

• 

In the new Policy Statement of August 1983 118 )EPA, in discuss

ing the critical comments on the Policy Statement of April 

1982 received by the agency, confirms its position that in 

principle credits for shutdowns in nonattainment areas with 

or without an approved SIP are permissible. However, apart 

from a primarily politically, not legally motivated possible 

reorientation of the whole bubble policy in case of shut

downs, EPA in the new Policy Statement concedes that credits 

for shutdowns may be legally problematic in a particular 

case. This is true of the prohibition of double-counting of 
shutdowns which, due.to the structure of the SIP, can ap

parently not be complied with in many AQCRs 119>.Moreover, 

EPA appears to consider credits for shutdowns to be legally 

beyond any doubt only in such nonattainment areas that have 

demonstrated future attainment of ambient quality sta~dards. 

So long as the SIP is not eroded,in EPA•s view there is no 

reason to compel the state to attain the ambient standards 
more expeditiously120t This view seems to be supported by 
the U.S. Supreme Court decision in Union Electric v. EPA 12 1'> 

where the court only held that EPA had discretion - but w~s 

under no obligation - to require a more speedy attainment. 
With respect to nonattainment areas lacking a demonstration 
of attainment, EPA now recognizes that there are valid counter

arguments against the view previously emphasized that the 
granting of credits for shutdowns fostered speedy partial 

clean-up of highly polluted marginal facilities. These counter
arguments are that crediting shutdowns perpetuates a pollution 

problem and progress thus achieved is not sufficient to secure 
"further reasonable progress 11 and attainment "as expeditious
ly as possible". EPA notes that in such a case it can sub

stitute its own implementation plan for a deficient SIP. As 

• an alternative it advances the idea also supported by environ
mental organizations that credits for shutdowns in such non



- 210 

attainment areas should secure a direct and immediate sub

stantial contribution to the improvement of air quality l22J. •
e) 	 The Decision of the Supreme Court on the Netting Policy 

in Nonattainment Areas 

In Chevron, U.S.A. Inc. v. Natural Resources Defense Council 

the Supreme Court has rejected the legal objections of the 

D.C. Court of Appeal.in~ against the netting policy in 

nonatta~nment areas. 

The decisive difference to the lower court decision is the 

scope of review of EPA's interpretation of the CAA. In this 

respect, the Supreme Court in contrast to the "activist" lower 
court took the view that where the construction of broad sta

tutory terms· by a governmental department required expertise 

and political choices, the construction given the statute by 
the agency had a considerable weight and that the courts, as 

a matter of principle, could not substitute their view for 

that of the agency. The court was not empowered to review th. 
question whether the regulat_ion concerned was appropriate in 

the light of the legislative purpose but, rather, whether 
EPA's view that it was appropriate was a reasonable one. 

On the merits, the Supreme Court held that the statutory 

definition of "source" with its overlapping, illl~strative 

terms was intended to enla~ge, rather than confine, the 

agency's power to regulate particular sources. Legislative 
history did not present any indicia for a limitation of EPA's 

discretion. The fact that EPA had changed its construction 
of the term "source" several times did not rule out that the 

court must defer to the agency's construction. The construction 
of the term "source" and thereby of the scope of the netting 

program requires, in the opinion of the Supreme Court, a 
political accommodation of the economic interest in permitting 

capital improvements to continue and the environmental interest 

in improving air quality. Congress did not resolve this con
flict but rather left it to be resolved by the agency. EPA 

had considered the matter in a detailed and reasoned fashion~ 

http:Appeal.in
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• Plaintiff - NRDC - in reality was not contesting a violation 
of the Act but rather the appropriateness of the political 

• 


decision of EPA. Such a review of an agency decision was no 
judicial task. 

With this liberal interpretation of the Act and judicial self 

restraint the Supreme Court has not only saved the netting 

program from far-reaching changes. It has also given green 

light to a further liberalization of the emissions trading 

policy,!·~· ~ith'respect to the NSPSs. By overgeneralizing 
the legislative purpose of the offset program and postulating 

that economic and environmental interests have generally been 

granted equal weight by Congress (for which there is no sup

port in the language of the Act as well as in legislative 

history) , the Supreme Court accords EPA a far-reaching dis~ 

cretion for political determination of the future shaping of 
the emissions trading policy • 

• 

• 
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8. Conclusions •
a) Main advantages 

If the advantages and improvements theoretically to be ex

pected from the emissions trading policy are contrasted with 
the purely regulatory strategy formerly practised, the follow

ing main advantages emerge: 

P~rtial, lasting or temporary improvements in environmental 
quality 

For example, an overcompensation of new emissions is neces
sary with newly located or expanded plants in non attainment 

areas. Limited or final non-utilization of emission reduction 
credits also serves to reduce the emission level. The enforce

ment of regulations is accelerated in an environmentally effec

tive manner through the approval of alternative, more cost-

effective emission reduction measures. -~ 

A growth-conforming orientation of clean air policy 

In the wake of offset policy, growth-promoting new, expan


sionary or modernizing projects in non attainment and PSD 


areas are facilitated. 


Increased cost-effectiveness of clean air measures in the 
private sector 

Differences in the specific avoidarice c~sts can be utilized 
in a manner which cuts across plant, firm and branch of 

industry insofar as emissions and immissions do not increase 

overall. The opportunity costs of delayed investment are 

reduced by the banking policy. 

- Greater incentives for environment and productivity oriented 
technical progress 

• 
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• Innovative emission reductions going beyond the minimum 

requirements are stimulated by emissions trading since 
they can have cost-reducing or prof it-increasing effects 

for the firms. Shutdown of old, emission intensive pro

duction plants in favour of new, more productive plants is 

not longer inhibited, since the existing emission permits 

(in some cases) can continue to be used as credits for a 

firm's own projects or projects of third parties. 

- Partial reduction of administrative costs for clean air 
policy authorities and industry 

In the framework of "netting out" in modernization and 

expansion projects, a simplification of permitting proce

dures comes about. The acceptance of cost saving alternatives 

1n the enforcement of regulations will probably serve to 

reduce the number of litigation and costly legal actions. 

• Transactions in the context of emissions trading policy 
serve to improve the data situation .for the general regu

latory strategy of the authorities. In some cases enforce

ment is also facilitated if, in emissions monitoring, the 
authorities can concentrate on a small number of emission

intensive plants instead of having to deal with a large 
number of unimportant individual sources. Finally, the 

improved exploitation of the innovation potential of the 

plant operators yields the expectation that the administra
tive costs for the authorities to promote technical en

vironmental protection measures will be reduced. 

Reducing the intensity of state intervention and increasing 
the discretionary scope of individual enterprises 

Since more environmental protection can become profitable 
for enterprises, the innovation potential of the economy is 

better exploited; the state can then withdraw from certain 

• 
areas of individual regulation with specific proposals for 
technical problem solution. 
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- More planning security for investment dicisions of 

individual firms •
Investment projects become calculable again due to the 


availability of emission reduction credits on the basis 

of the banking system. 


b) Neutral Effects 

In addition to the evaluation criteria of clean air policy, 

which as a result of flexible regulatory policy are at least 

in some cases producing signs of distinct improvement in 

relation to pure regulatory strategy, areas and problems can 

be mentioned where, as a result of the new policy instruments, 

hardly any changes are to be expected. In certain individual 
areas, the new clean air policy will basically yield no ag

vantages, but also no disadvantages in relation to the tradi

tional ~egulatory policy: •As regards air quality, the individual elements of the 
emissions trading policy generally allow no deterioration, 

but also do not solve certain problems of pure regulatory 
policy 

More often than not, only an equivalence and not an improve
ment of the air quality situation must be guaranteed after 

a transaction has been made. An abuse of trivial clauses 

and also._ the long-distance transportation of harmful mate
rials are not excluded by the new concept. Environmental 

problems resulting from inadequate measuring techniques and 
air quality modeling also exert an effect upon emissions 
trading policy. 

- The precautionary principle remains in force 

New plants and significant modifications to existing plants 

continue to be subject to more stringent emission standar~ 
than existing plants. 
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• - Most of the administrative tasks and costs of the pure 
regulatory system also arise with flexible regulatory 

policy 

Permitting and continuous supervision of transactions in 

emissions trading policy do not differ over wide areas 

from traditional regulatory practice. 

- Negative distributional policy effects are also not 
abolished through flexible regulatory policy 

The unequal treatment of existing and new plants in the 

same branch of industry and of differening sectoral origin 

yet producing similar emissions is continued; regional 

differences in enforcement are not abolished. 

• c) Problems, Risks and weak Points during Implementation 

In addition to the advantageous or neutral effects of the 

flexible, market-oriented regulatory strategy in comparison 

to traditional regulatory policy, a number of problems, risks 

and weak points should be mentioned which may arise during 
their implementation: 

- A partial deterioration of air quality is not to be 

excluded 

The prevailing status quo orientation with regard to air 
quality effects of transactions can lead to delays in 
reaching scheduled clean air policy goals in nonattainment 

areas where rapid successes are necessary. Difficulties in 
establishing the measurement principles for emission reduc

tion credits can, in the presence of nominally unchanged 
emissions, result in a deterioration of air quality.The 

• factual, temporal and spatial equivalence of the effects of 

immissions in the presence of emission reductions and 
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emission increases quantitatively compensating each other - 
is not present in all cases. =--

- Embedding the new concept in the traditional regulatory 

policy might reduce the desired incentives to innovation 

Applicants must £ear the new technologies used to create 


emission reduction credits will be declared by the ein


forcing authorities to be the state-of-available-techno


logy and that they will thus attract the disapproval of 


competitors in their branch of industry. 


- A partial increase in the administrative costs for authori

ties and firms cannot be excluded 

Despite individual steps taken to reduce administrative 

costs by means of general guidelines ("generic rules"}, 
management of the new instrument in some cases will gene

rate further costs for authorities and firms: among other • 
things for assessing applications for air quality modeling, 

running the "bank", etc. In enforcement too, changes in 

monitoring priorities and application of qualitatively 

higher requirements can lead to increased burdens. 

- The new policy might create new and exacerbate existing 
distributional problems 

By definition redistribution of emission reduction measures 
under cost aspects causes a local shift of emissions and 

immissions i.e. ground level concentrations. Areas in an air 
quality control region relatively less.affected by immission 

("cold spots") are thus balanced out by areas subject to a 

relatively high degree of immissions ("hot spots"). Appli

cants who offer more cost-effective solutions both for the 

individual enterprises and for the economy as a whole are 

"penalized" by the increased administrative costs, while 

economical1y inefficient clean air policy solutions outsi. 
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• of emissions trading are rewarded by having their administra

tive cost burden shouldered by the state (see also para. 4c). 

- The existence of a market for emission reduction credit does 

not itself guarantee that the cost advantages of emissions 

trading can actually be realized and that growth is not 

inhibited 

There is a risk of monopolization of the supply and of hoard

ing emission reduction credits, i.e. emission reduction 

credits are generated but not passed on to third parties. 

d) Conclusions 

Whether.and to what extent these· advantages and disadvantages 

of flexible regulatory policy will in fact come about, is ulti
mately a question of specific clean air policy. Desired.improve
ments and threatening deteriorations alike do not occur auto

matically and inevitably. The possible advantages of the emis
sions trading policy are thus permanently dependent on the 

effectiveness and success of the regulatory elements in a com

bined scheme of application of regulations and 1narket-oriented 
incentives. 

If no effective regulatory policy is pursued with regard to 
existing plants, significant modifications or new plants, or 

if for example enforcement and monitoring of compliance with 

regulations is neglected, hardly any demand will arise in the 

economy for additional, more cost-effective emission reduc

tions. If, however, the demand is missing or if the clean air 
strategy {SIP) proves to be inadequate so that all emission 

reduction credits are threatened by depreciation or confis

cation a corresponding supply can scarcely be expected. The 
advantages of flexible regulatory policy would then be limited 

• 
to a small number of individual cases • 
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, 


As regards the problems, risks and weak points of the new •instruments these can in principle be fully overcome without 

any necessity for altering the conceptional orientation of 

the new clean air policy in the USA. In this respect the EPA, 

by allowing choice and by stipulating only general conditions 

is already offering sufficient possibilities of avoiding any 

negative environmental effects through_the medium of tightened 

regional regulations. This option has indeed already been used 

by the federal states. Furthermore the final policy statement 

has taken into account many misgivings expressed by the en

vironmental groups and regional authorities. 

Insofar as it may subsequently emerge that transactions in 

the context of emissions trading might hinder (timely) attain
ment of clean air policy goals, the possibility exists, as 

before, of creating supplementary ordinances and applying other 

measures .within the framework of the implementation plan (S~ 

The increased· administrative costs are by no means unusually 
hiqh and, as experience increases, will probably take a de

gressive course anyway. Apart from the rule that transactions 
must finance themselves, the regional authority also has re

course to the possibility, offered by the Clean Air Act, of 

charging fees to finance any additional administrative costs 
incurred in emissions trading. 

The danger of hoarding of emission reduction credits can be 

countered by appropriately structuring the temporal modalities 
of the credit system (e.g. by imposing a time limit on their 
use). 

Generally therefore, it can be concluded that the combination 
of market-oriented approaches and regulatory policy as has been 

conceived in the USA for clean air policy, if appropriately 

designed and implemented promises substantial improvements •., 
relation to traditional regulatory solutions. 
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• Footnotes (Chapter C) 

1) 	 For a discussion of the broad set of criteria that can be 
applied in evaluating the advantages and disadvantages of 
any environmental policy, see for example W.J. Baumol and 
W.E. Oates, The Theory of Environmental Policy (Englewood 
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• o. Possibilities of Transferring the US Emissions Trading 

• 

? . 

Concept into w. German Law 

I. The w. German Regulatory System 

1Thew. German regulatory system > in the area of air pol

lution control is grossly comparable to the American sys

tem. The existing differences are not so fundamental that 

a transfer of the Emissions Trading Policy, if advocated 
as a matter of policy, would necessitate fundamental 

changes of existing law. However, some features of the 

German law such as the lack of specific emission standards 
for existing sources ~aise problems with respect to estab

lishing the baseline for emission reduction credits that 
are difficult to overcome. 

1. Basic Requirements under the Federal Emissions Control
• 

Act of 1974 

a) Ambient Air Quality Standards 

Under Sec. 5 No. 1 of the Federal Emissions Control Act 

(FECA} major facilities (facilities requiring a permit) 
shall be so constructed and operated that harmful environ
mental effects and other dangers, substantial detriments 
and substantial molestations upon the public and the 
neighborhood cannot be caused. This requirement is the 
central principle of the FECA. It is similar to the 
American requirement forbidding the construction of a ma

jor new facility that would cause a violation of the am
bient air quality standards. 

Sec. 5 No. 1 FECA applies to any pollutant. However, in 
order to avoid case-by-case determination of whether a 
proposed facility meets the requirement, the Federal 

• 
Government is empowered to adopt, with· the agreement of 

. the Bundesrat, administrative guidelines that set forth 
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2ambient air quality standards. > Pursuant to this auth

ority, the Federal Government promulgated in the Techni

sche Anleitung zur Reinhaltung der Luft (TA-Luft - Tech

nical Guidelines for the Control of Air Pollution) of 

1974 3 
> both long- and short-term ambient standards for a 

number of pollutants considered to be most important from 

the point of view of air pollution control, namely dust-

fall, suspended particulates, carbon monoxide, sulphur di

oxide, hydrogen sulfide, nitrogen dioxide, nitric oxide, 

hydrochloric acid and chlorine. According to the purpose 

of the law as set forth in Sec. 1 and the enabling pro

vision of Sec. 48 which refers back to Sec. 5 of the Act, 

the ambient quality standards are designed to protect 
against risks for public health as well as against risks 

for public welfare (such as ecological damage, damage to 

crops and buildings, simple molestations). However, in 

practice, the ambient air quality standards were oriented ... 
only at the protection of public health. The Federal 

Government has drawn from this deficiency the conclusion 
that the existing health-oriented ambient air quality 

standards must be supplemented by a second set of air 
quality standards that effectively protect public wel

fare. The Amendments of 1983 of the TA-Luft (TA-Luft 
41983) > therefore establish primary and secondary am

bient air quality standards. Primary standards are estab

lished for suspended particulates, lead and anorganic 
lead compounds in suspended particulates, cadmium and an

organic cadmium compounds in suspended particulates, 

chlorine, hydrochloric acid, carbon monoxide, sulfur di
oxide and nitrogen dioxide. Secondary standards are 

established for dustfall, lead, cadmium and thallium and 
their anorganic compounds in dustfall and hydrofluorine 

and anorganic gaseous fluorine compounds. 

These standards are not comparable to the American pri

• 
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• 	 mary and secondary standards because they have a double 

function. The primary purpose of the primary standards is 
the protection of public health, as the primary purpose of 
the secondary standards is the protection of public wel

fare. However, the primary standard also is desiqned to 
promote public welfare, and the secondary standard also 
has functions in the protection of public health. The 
necessary differentiation is achieved by different regimes 
of application of these standards. With respect to pro

tection of public health, the primary standards are man
datory; they may, in principle, not be exceeded. Com
pliance with them is sufficient. If the secondary stan
dards are exceeded, a case-by-case determination as to the 
kind and extent of emissions and dangers caused by them is 
necessary~ With respect of public welfare, compliance with 

. ,' .. 	 either the primary or secondary standards is in principle 
sufficient. However, where particularly sensitive animals, 
plants or buildings are liable to be affected, a case-by· case determination is necessary, provided specified incre
ments of pollutant concentration levels are exceeded. If 
the secondary standards are exceeded, a new source must 
nevertheless be permitted if specified increments are not 
exceeded or it is determined that, because of the par
ticular circumstances of the individual case, no substan
-tial detriments or molestations will be caused. In making 
this determination, various factors such as the preexist
ing use of the affected property, determinations in land
use plans, restrictions on use agreed by or imposed on 
the owner, soil pollution and reduction of emissions from 
existing sources must be considered. The long-term stan
dard basically is an annual arithmetic mean; the short
term standard must be met by 95 % of the individual moni
toring results taken over a longer period. According to 

• 
the TA-Luft, the standards must be met only within a 
limited assessment zone whose area depends on 
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stack height and does not extend beyond an area 12,5 •
by 12,5 kilometers around the source even if the area 

of actual dispersion is much larger; within this measuring 


zone, monitoring is required for any assessment area of· 


one by one kilometer. However, there are some recent court 


decisions that have required compliance with the ambient 


air quality standards within the whole area of actual dis
. S)persion. 

The ambient air quality standards are intended to make 

concrete and specific the duty imposed by Sec. S FECA not 

to cause e~vironmental harm. In contrast to the us, the 

ambient quality standards do not have the force of law; 
they are administrative guidelines and in principle only 

binding upon the administration. However, the Federal Ad

m·inistrative Court 6) has held that, since the standards 

were based on sound scientific evidence, they could be 

considered "anticipatory expert testimony" and were 

. binding in the absence of new knowledge as to the harm
ful effects of the relevant pollutants. Thus, the stan • 
dards have a "prima facie" effect. This decision was ren
dered under the TA-Luft 1974 that provided for uniform 

standards with virtually no possibilities for case-by

case determinations. It remains to be seen whether the 
structure of the TA-Luft 1983 will permit the courts to 

uphold this opinion. It is submitted that the widespread 

recourse to case-by-case determinations in the new TA
Luft will make it difficult to consider the standards as 

"anticipatory expert testimony"; probably, only the pri 

mary standards - confined to health effects - will con

tinue to be considered 11 prima facie 11 binding. 

The primary instrument to enforce the ambient air quality 


standards is the statutory permit requirement. Sec. 4 and 


15 FECA provide that major new emitting facilities as well 


as significant modifications of existing major facilities • 
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require a permit. The permit is only granted if the oper

ator complies with the duty not to cause environmental 

harm and, where ambient air quality standards are set 

forth, does not exceed these standards. 

This concept of the FECA necessitates a case-by-case de

termination as to whether the ambient air quality stan

dards are met, although the competent authority may, in 
clean areas, be satisfied with a rough estimation of the 
ambient impacts of the new source. In contrast to Ameri

can law, there is no general requirement of setting forth 
implementation plans that determine requirements appli
cable to ipdividual sources or categories of sources to 

meet the ambient quality standards. An equivalence to the 
American implementation plan only exists in heavily pol

luted areas, 1·~· nonattainment areas and areas where the 
ambient quality standards may in the near future be ex
ceeded (pre-nonattainment areas) • 

The permit requirement is applicable to facilities that 

by reason of their construction or operation are especial
ly apt to cause harmful environmental effects. Regulations 
specify nearly 100 kinds of such facilities. 7) 

Apart from new construction, also significant modifi
cations of major facilities are subject to the permit re
quirement. 8 ) The notion of "significant modification" is 

very broad. If suffices that a modification (physical 
change or change of method of operation or capacity) 9) 

is liable to have an impact on the permit prerequisites, 
that is, that the modification may cause harmful environ
mental effects and there is reason to conclude that a new 
ambient impact analysis is warranted; whether the modif i
cation actually causes such effects, will be determined 
in the permit procedure. 10) The ambient impact analysis is 

in principle limited to the modified parts of the facility; 
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however, when there are impacts on the emissions o~ the ·•
unchanged parts of the facility, these impacts also have 

11
to be checked. ) A reconstruction is not considered as a 

modification. 

Existing facilities are not subject to the permit require

ment. However, the duty arising under Sec. 5 not to cause 

environmental harm and to comply with ambient air quality 

standards in principle is also applicable to these fa

cilities if the.competent state authority requires so by 

"subsequent order". Sec. 17 FECA provides that the com

petent authorities may issue subsequent orders to fulfil 

the duties arising under the Act or regulations made under 

the Act, including compliance with the ambient air quality 

standards. Where the public or the neighborhood is not ad

equately protected from harmful environmental effects, 

that is, in particular, where the ambient quality stan

dards are exceeded, the normal discretion the authorities 

enjoy in determining whether or not to issue such orQers 

is reduced. Unless there are paramount countervailing in

terests, the authorities must issue a subsequent order. 12 > 

However, two important conditions limit the availability 

of subsequent orders: the order must be achievable by ap

plying technology that corresponds to the state of the 

art, and it must be economically f~asible. Economic 

feasibility means feasibility for the individual source 

operator; however, subsequent orders may also be issued if 

the measure is economically feasible at least for the 

operator of an average (standard) facility of the same 
kind. The prevailing interpretation requires that the 

operator of the facility or an average facility must be 

able to make a reasonable profit after installing the re

quired technology. 13 ) Since it is difficult to.demon

strate economic feasibility for a fictitious average 

source, in practice the individual circumstances are 

http:order.12
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• controlling. The prerequisite of economic feasibility also 
. . 

limits the kind of control technology to be applied by 
existing sources. In principle, the measures applicable to 
new sources, especially compliance with the emission stan

14
dards, shall be envisaged. ) However, this directive is 
subject to considerations of economic feasibility. Thus, 
less stringent control technology may have to be installed 
on a case-by-case basis. There are no ex~sting source stan
dards comparable to RACT (except in the framework of the 

new regulations on fuel burning facilities). This severely 

limits the scope of Sec. 17 and has resulted in quite dif
ferent regimes for new and existing and amo~g existing 
facilities. 15) 

According to a draft for an amendment of the Federal Emis
sion Protection Act submitted by the Bundesrat to the Bun

• 

·destag1Sa) the protection of existing facilities shall be 

diminished by substituting the requirement of proportion

a1·1ty.~ for that of economic· feasibility. 


In general, the operator is free-to choose the means by 

which he will meet ambient standards. The Act does not ex
clude any particular method. The Federal Administrative 
Court 1 ~ has held that stack gas cleaning, fuel substi 
tution, modified production processes, high stacks and 
the modification or shutdown of existing plants all are 
acceptable, as long as the ambient standards are met. In 
particular, dispersion techniques are an acceptable means 
of meeting the standards; however, dispersion is not a 
primary method of pollution control as new sources must 
meet other, technology-based requirements independent of 
the ambient air quality standards which cannot be complied 
with by using dispersion techniques • 

• 
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b) Emission Standards and State-of-the-Art •
Apart from compliance with the basic duty to prevent en
vironmental harm and to meet the ambient air quality stan

dards, Sec. 5 No. 2 FECA provides that all major sources 

must take precautions against harmful environmental ef

fects, in particular by use of emission limitation mea

sures reflecting the state of the art. This so-called 

principle of precaution is the ·second important principle 

of German air pollution control. The interpretation of the 

principle is controversial: in particular, it is unclear 

whether the duty to use state-of-the-art technology is 

conditional on a determination that this is necessary as 

a precaution against concrete harmful environmental ef

fects, ~--9:· in the case where future violations of the am
bient standards are probable, or whether all emissions 

that are avoidable at reasonable cost must be avoided. The 

Federal and State governments as well as the lower courts •. 
have taken the la.tter position~ 17) the only l·imitation to 
the principle of precaution accepted in the practice is 
that the relation between the emission reduction achieved 

and the cost incurred must not be di~proportionate. 18 > 
The Federal Administrative Court, in a recent decision18a), 

has taken a position that is similar to that of the practice 

and the lower courts, but diverges from this position by 

reqtiiring proportionality between the measures taken and 

the potential risk and by calling for a long-term concept 

designed for a uniform and equal implementa~ion. 

Sec. 3 (6) FECA defines state of the art as that "state of 

development of advanced processes, equipment, or methods 

of operation which ensures the practicability of an emis
sion limitation measure". Practicability means that the 

technology must be already proven in operation, although 

routine operation is not necessary; moreover, there must 
be a reasonable relation between the emission reduction 

achieved and the cost incurred. 19) It is clear that this 

definition leaves the administrators and the courts much 
 •, latitude to determine what is practicable. Therefore, the 
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powers granted the Federal Government to issue regulations 

or guidelines that specify performance and specification 

standards 2a are of particular importance. Accordingly, 

the TA-Luft contains emission limitations for.a long list 

of particulates (having hazardous components) and gaseous 

substances (almost 200 s~bstances are covered). In particular, 

it contains emission standards and techn~~~~·require
ments.for ·}?articular facilities or processes: for example, 
flue gas desulphurization is declared practicable for lar

ger fuel-burning facilities. 21 ) The emission standards are 
expressed as concentration values (quantity per cubic meter 
of emitted air). 

All in all, these provisions only reflect the "average" or 

"conventional 11 and by no means the advanced state of the 

• 
.art. Nevertheless, they are the most important means of 

air pollution control in W. Germany since in practice, 

ambient impacts of new sources are normally only considered 

where there is reason to conclude that a violation might 

occur. 

As in the case of ambient air quality standards, the 

statutory permit requirement is the primary instrument to 
ensure compliance with the state_ of the art. 22 } 

The state-of-the-art requirement and emission standards 
can also be applied to existing major facilities by is

suing "subsequent orders" under Sec. 17 FECA. Where the 

ambient air quality standards are exceeded, the competent 

authority normally must issue such orders; otherwise it 
has discretion. In both cases, the requirement of tech

nical and economic feasibility limits the powers of the 

authority. In practice, adjustment of existing sources to 
the state of the art is rarely required in clean air 

23 areas. ) However, the TA-Luft 1983 directs the auth
orities to issue, subject to economic feasibility, such 

• orders at least where the emissions of existing facilities 

exceed certain emission standards or are 200 or 150 per
24' cent in excess of certain other emission standards. ) 

http:facilities.21
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A new regulation, the Regulation on Major Fuel Burning 
Facilities25 >, sets forth rather strict emission standards • 
for so2 and some other pollutants emitted by such facili

ties. One of its main purpose is to force existing facili

ties to either close down or adjust, within a reasonable 

period of time, to the requirements for so2 applicable 

to new or modified existing sources (400 milligrams per 
cubic meter and 85 percent reduction of the sulphur con

tent of the fuel; if technically not feasible: up to 650 

milligrams per cubic meter; coal-burning facilities between 

100 and 300 Megawatt: 1700 or 2000 milligrams per cubic 

meter and 60 percent reduction). Large existing facilities 
(above 300 Megawatt) that will further operate more than 

30000 hours (500 hours roughly being equivalent to a year) 

must immediately comply with new source emission standards; 
large existing facilities that will further operate between 

10000 and 30000 hours are subject to a special emission 

standard for so (2500 milligrams per cubic meter): large ~ 2 
~~isting sources with a lower number of future operation 

hours need only comply with the conditions of the exist
ing permit; smaller existing facilities {50 to 300 Mega

watt) that operate more than 10000 hours must meet a 
special emission standard of 2500 milligrams per cubic 

meter. This scheme of phasing out existing fuel-burning 

facilities is designed to achieve a major reduction of 
total emissions of so2 that contribute to acid rain and 
the ensuing damage to the W.German forests. Moreover, 

the regulation provides for stricter emission standards 
for PSP, carbon monoxide, nitrogen oxide, and chloride 

and fluorine compounds. 

The regulation raises some problems of statutory auth
ority26 > since the powers granted in Sec. 7 of. the Act ar

guably do not include a generalized concretisation of 
"economic feasibility" in the meaning of Sec. 17 and the 

substitution of general regulations for individual sub
sequent orders: on the other hand, since the statutory 
criteria for economic feasibility are generic ones, re • 
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• £erring to the average operator of facilities of the same 

.. 

l•
•· 

• 

category, it may be said that the requirements contained 
in the proposed regulation are economically feasible for 
existing fuel-burning facilities having a useful life as 
set forth in the regulation• 

cl Hazardous Pollutant Standards 

The FECA does not expressly provide for the establishment 
of hazardous pollutant standards. However, in practice 
such standards have been established by using the powers 
under Sec. 48 of the Act for setting forth emission stan

dards. 

The TA-Luft differentiates emission standards according to 
risk categories. There are three risk categories. The most 
dangerous substances, such as asbestos, beryllium, cadmium, 
and lead, may not exceed 20 milligrams per .cubic meter, 
while 50 or 75 milligrams per cubic meter are allowed for 
less dangerous substances. 27 1 

The TA-Luft 1983 also introduced a regulation of can
cerogenic pollutants. Emissions of such substances must be 
reduced as far as possible, taking regard to the principle 

28) of pr?portionality. Here, the reference to the state 
of the art is practically eliminated. Apart from that, 
the TA-Luft 1983 establishes emission standards for these 
substances which are differentiated according to three 
risk categories. These standards range from 0.1 mg to 5 mg 
per cubic meter. This differentiation of standards c.anbe jus
tified by recourse to the basic objectives of the Act to 
prevent harm to health and the concept of proportionality. 
Although Sec. 48 of the Act expressly only allows the de
termination of technology-based emission standards, it is 
believed that the prescribed or necessary control tech
nology may be the more stringent the higher is the risk 
associated with a particular substance. 29 > The authority 

.-< 



•• 
- 238 

r 

for differentiating emission standards according to risk 

categories, although somewhat doubtful, has never been 

seriously disputed. 

2. Nonattainment areas 

Contrary to American law, there is no entirely special re

gime for nonattainment areas. Sec. 5 and 6 FECA provide 

that a major new or modified facility may not be construc

ted if the ambient quality standards are already exceeded 

or will be exceeded after putting the new source into 

operation. To avoid the ensuing production ban, the TA

Luft 1974 provided that the operator of the new or modi

fied source must use technology that reduces emissions 
beyond the emission standards, switch to fuels having a 

lower pollutant content, reduce the capacity of the fa

cility or disperse the emissions by constructing a higher 
stack. Also, to a certain extent, a compensation of in

creased emissions from the new-facility by reducing emis

sions from e~isting facilities was allowed. Finally, a • 
temporary violation of the ambient quality standards was 

permitted if an air quality maintenance plan ensured 
future attainment of the standards.JO) The 1983 Amendments 

of the TA-Luft no longer mention offsets for meeting the 
ambient quality standards. However, this is not intended 
to change the law since this offset concept has been con

firmed by the Federal Administrative Court in the Voerde 
decision. 31 > There are new provisions somewhat expanding 

the possibilities for compensating emissions in nonattain

ment areas (see infra II I) • 

Moreover, Sec. 47 of the Act prescribes the establishment 
of air quality maintenance plans in heavily polluted 

areas. such plans must be established by the Laender 

with little federal supervision - in areas in which air 
pollution occurs or is to be expected that can cause harm

• 
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• ful environmental effects in especial degree32 >. The pri
mary objective of the air quality maintenance plan is to 
ensure attainment of the ambient.air quality standards, al
though other pollutants for which no such standards have 
been set forth are included and some of the existing air• 
quality maintenance plans actually contain provisions for 
such pollutants. The plan must contain a detailed descrip
tion of the pollution situation, measures for the reduction 
of air pollution and precautionary measures. In practice, 
the official documents propose rather generic, vague 
measures for categories of sources; only the officials 
have individual lists of concrete measures for emission 
reduction applicable to individual polluters. 

• 
In contrast to American law, the air quality maintenance 
plans do not have the force of law. They are action plans 
binding on the authorities. The measures envisaged can be 
carri.ed out only pursuant to powers contained in the Act 
elsewhere. In the case of exis~ing facilities, this means 
that the plan must be enforced by recourse to the weak 
powers under Sec. 17 of the Act to issue subsequent or
ders. 

3. Clean Areas 

The FECA does not contain an express non-degradation 
policy. However, the basic objective of the Act as ex
pressed in Sec. 1 to take precautions against the oc
currence of harmful environmental effect would arguably 
allow the development of such a policy. Indeed, the TA
Luft 1974 as well as the Amendments of 1983 contain cer

a 

tain provisions that may be considered as something like 
a non-degradation policy. 

• 
With respect to so2 , the TA-Luft 1974 provided that in 
areas where the ambient air quality was better than 0.06 

~ milligrams per cubic meter (long-term standard) - the 

http:carri.ed
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normal standard being 0.14 milligrams - this standard must •
be observed unless the Laender authorities granted an ex

ception; this was only permitted if the exception did not 
frustrate the objectives of the Act. 33 > The Amendments of 

1983 set alternative standards of 0.05 or 0.06. 34 ) The 

draft of the new TA-Luft had linked the (retained) agency 

powers to grant an exception to the concept of a balanced 

development of the area. This means that industrialization 

of the area was permitted if it .occurred pursuant to sound 

land-use and development planning. Th~ Bundesrat rejected 

this clause without substantially changing the meaning of 

the regulation. The non-degradation standards are not ab

solutely mandatory; the TA-Luft 1983 merely directs the 

authorities to take care that these standards be attained. 

This allows the Laender to pursue the policies mentioned 

in the draft but accords them somewhat more latitude. 

Furthermore, the u·se of increments for either permitting • 
emissions in ·excess of· (secondary) ambient quality stan

dards or requiring a special case-by-case determination 

of ambient impact inspite of compliance with (secondary) 
ambient quality standards may be considered as to reflect. 
a non-degradation policy. 
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• II. General Comparison of Strategies, Instruments and 

Implementation of the Air Pollution Control Policy 
in West Germany and the United States 

1. Strategies 

The American and the w. German air pollution control policy 

is characterized by a -internationally rare - c·ombination 

of ambient- and emissions-oriented strategies. Ambient air 
quality standards are designed to secure a pollutant con
centration level in the air that is so that hazards to human 
health and - to a lesser degree - also to plants, animals 
and buildings are not to be expected1 furthermore, in clean 

areas the deterioration of the existing air.quality shall 
be avoided. The implementation of this ambient-oriented 
strategy is achieved by a system of emission limitations 

for major facilities. Apart from this, major facilities are 

• subject to emission limitations set forth for reasons of 
precaution or at least having no direct link to the ambient 
quality standards. The ambient air quality and emission 
standards have an important impact on control and production 
technologies, while direct regulation of these technologies 
(such as specification .and design standards) is rare. Ambient 
air quality standards also influence the localization of 
industry. Regulation of input materials exists only to a 

limited extent. 

If one proceeds from this level of global comparison to a 
level of more concrete and detailed considerations, it 
becomes clear that the differences between the American 
and the German air pollution control policy are quite con

siderable. The following aspects must be emphasized: 

In the American air pollution control policy, attain
ment of ambient air quality standards is subject to 
(sometimes unrealistically) strict deadlines whose ob

• servance shall be secured by the SIP: the German air 

pollution control policy theoretically requires the 
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ambient air quality standards to be met immediately, but • 
in practice is more flexible. 

In the American air pollution control policy the pro
hibition of significant deterioration of existing air 

quality is an important element of the overall policy, 

in the German air pollution control policy the non

deterioration principle is confined to a single pol

lutant (502) and to areas in which a particular non

deterioration standard is not already exceeded. 

In the United States, the enforcement of ambient air 

quality standards - in contrast to the prohibition of 

significant deterioration - is in principle achieved by 

generic emission limitations (emission standards}, while 

in W. Germany individual emission limitations are used. 

In practice, the differences between the two systems 
have been blurred to some extent because in W. Germany, 

too, the emission standards, although designed as means 
qf precaution, in part serve to attain and maintain the 

ambient air quality standards. •
In W. Germany the use of low-pollutant {e.g. low-sulphur) 
input materials and the mere dispersion of emissions are 
accepted methods of attaining the ambient air quality 

standards where a sufficient emission limitation at the 
source is not possible. In the United States this is 

permissible only to a much more lim~ted extent. The 
American air pollution control policy thus is more 

oriented at influencing control and production policies. 

However, this does not mean that the American emission 
standards reflect a higher state of control technology; 

arguably, the reverse is true. 

In the American air pollution control policy, emission 
standards are highly differentiated. With respect to 

new and significantly modified existing sources there 

are precautionary standards (NSPSs} and emission standards 

for attaining the ambient air quality standards (LAER) ~ 
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• as well as individual emission limitations for the im

plementation of the prohibition of significant deterio
ration (BACT); with respect to existing sources in non
attainment areas, there are special emission standards 
for attaining the ambient air quality standards (RACT). 

By contrast, in W. Germany, apart from the Regulation 
on Major Fuel-Burning Installations which uses a system 

of differentiated emission standards, there are uniform 
emission standards applicable to new and existing sources, 
whose enforcement against existing sources, however, 
depends on economic feasibility. 

The structure of emission standards is different in that 
the United States limit the freight (volume) of pollutants 

per unit of. input or production, whereas in W. Germany 
4 . 

emission standaFds fix the permissible concentration level 
of pollutants per volume unit of emitted air • 

• 2. Instruments 

In the American as well as w. German air pollution control 
policy the permit requirement for new and significantly modi
fied existing facilities is an essential instrument for im
plementing the ambient air qual.ity and emission standards; 

in the case of existing sources, statutory adjustm~nt obli
gations or agency powers of intervention fulfill equivalent 
functions. However, at the level of instruments there are 
also considerable differences between the American and W. German 
air pollution control policy: 

Scope of application and legal effects of implementation 
plans are quite different. In the United States the SIP 
is the primary instrument for implementing the strategies 
of air pollution control: in W. Germany, the air quality 
maintenance plan is limited to formally declared nonattain
ment areas and is no more than an internal action plan 

• 
that does not bind the polluters. Therefore, the American 
system presents itself as a coordinated, controlled system 



- 244 

of implementing the strategies of air pollution control,~~ 
while in w. Germany implementation of air pollution 

control policy is carried out in a less coordinated and 

controlled fashion. 

The different structure of ambient air quality standards 

in the United States and W. Germany and the lack of uni

formity in monitoring methods in the United States has 

the result that monitoring data in the United States may 

Le more accurate temporarily, but certainly less ac

curate geographically and often are hardly comparable 

with one another. On the other hand, the W. German moni

toring procedures do not necessarily cover the whole 

area of dispersion around a particular source. 

3. Impiementation and Enforcement 

In both countries, the federal structure of the political
!

administrative system leads to a division of roles between • 
·federal and state (or Laender) agencies which attributes the 

latter essential competences and thereby impedes or even ex

cludes a centralized steering and control of the implemen
tation and enforcement of air pollution control policy. In 

both countries bargaining strategies not provided by the law 

- in lieu of imposition of sanctions - play an important role 
in the implementation and enforcement process. In both 

countries, there seem to be not negligible implementation 

and enforcement gaps. Nonetheless, there are a number of 

characteristic differences in implementation and enforcement: 

The degree of decentralization of the implementation and 

enforcement of W. German air pollution control policy 

is much greater than that of the United States. Apart 

from informal steering methods such as the permanent 

Conference of Environmental Ministers and the partici

pation of the Federal Executive in the Laender Committee 

on Air Pollution and Noise Control, in w. Germany the 

steering devices of the Federal Executive in practice • 
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• are confined to making regulations and administrative 

guidelines. In the United States, EPA has a key role 
because it must approve the SIPs and participates in 
permit proceedings in PSD areas. To a limited extent, 
EPA also exercises influence on implementation and en
forcement "on the ground". However, it must be noted 
that under the Reagan administration there is a tendency 
to delegate regulatory powers for the control of air 

pollution to the states. The admission of "generic rules" 
in the framework of the emissions trading policy also 
leads to a weakening of EPA's role in implementation and 
enforcement. 

The tendency of agencies not to use the sanctions pro
vided in the relevant statutes but rather reach an agree
ment on required emission reductions by bargaining prob
ably is stronger in W. Germany than in the United States. 

• EPA is more politicized than the W. German environmental 
administration. Therefore, new environmental policy con
cepts such as the emissions trading policy will be carried 
through with more vigor in the United States than this 
could be expected in W. Germany • 

• 
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III. 	Parallels to the American Emissions Tra~!~r Concept ~ 
under the Federal Emissions Control Act 

The FECA does not contain any language from which one could 

derive that the legislature contemplated something like the 

Ameri~an Emissions Trading Policy in the context of air 

pollution control in W. Germany. However, certain elements 

of control concepts that are similar to the American off
set and netting policy are practiced in w. Germany. Contrary 

to what is assumed by some authors, this is not just an ex

pression of "informal administrative behaviour"; rather, 
these concepts are a part of the official air pollution 

control strategy as laid down in the TA-Luft of 1964 and 

1974 and the Amendments of 1983. In the practice also certain 
bubble transactions have been effectuated without any formal 

authority. 

1. Offsets 

a) Offsets for Attaining Ambient Air Quality Standards 

It is well established that under the FECA offsets to • 
meet ambient air quality standards ("attainment offsets") 

are permitted. The TA-Luft 1974 contained an express pro
vision allowing such offsets. 35 ) Where nonattainrnent of 

the ambient quality standards was to be expected, the 

operator of a major new facility or modified existing 
major facility could meet the ambient quality standards, 

among others, by reducing the emissions from other, exist 

ing facilities operated by him. If a contemporaneous off

set was not possible, the operator could be granted a de
lay of 6 months for reducing the emissions. The offset 

clause was limited to sources operated by the same person. 
However, since the Voerde decision36 )of the Federal Ad

ministrative Court, this limitation does not seem to be 

valid law. In Voerde, ~he applicant for a permit for a 

new facility proposed to reduce emissions from another 

facility owned by an affiliate. The court did not object ~ 
to this. 
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• The requirements for this attainment offset are very lib
eral. The Federal Administrative Court has held that the 
offset concept is a part of the ambient air quality prog
nosis which has to be made when considering an application 
for a permit. Since the future, increased emissions from 
the new facility must be considered, it is consequential 

that also future emission decreases from other sources 
must be· included in the prognosis. It is n~t necessary 
that the existing source whose emissions are reduced al
ready applies control technology reflecting the state of 
the art. Only the factual situation counts, !·~· the re
ductions must be sufficient to meet the ambient quality 
standards (However, the court did not -decide how to treat 
existing facilities that had not complied with enforceable 
subsequent orders requiring them to meet certain emission 

• 
. standards). Moreover, a reduction of emissions from the 
existing source is not absolutely necessary. The court 
also declared an improvement of the dispersion of un
changed emissions from the existing facility to be suf
ficient as long as the new facility complied with the 
state of the art of control technology and the ambient 
air quality standards were attainea. 37 > 

To sum up, an offset to attain the ambient air quality 
standards is permitted by reducing emissions from exist
ing sources operated by the applicant or third parties or 
by improving the dispersion of these emissions. 

The Amendments of 1983 have not retained the provisions on 
attainment offset. However, in view of the Voerde decision, 
this is not meant to chan9e the law. It was believed that 
that decision provided the necessary clarification and an 
express reference in the TA-Luft was no longer needed. 

In actual practice, the attainment offset has been used 

• relatively frequently. 38 ) It must be noted, however, that 

http:attainea.37
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there are. relatively few areas in W. Germany where the 

ambient air quality standards are exceeded or about to be 

exceeded and the offset clause could have been applied. • 
b) Offsets in Nonattainment Areas 

With respect to "nonattainment" offsets, the w. German law 

of air pollution control is rather cautious. The TA-Luft 

of 1974 contained provisions allowing ~ffsets inspite of 

nonattainment of ambient air quality standards only under 

narrowly defined circumstances: Ce~tain netting transactions 
. . 

(replacement of an existing source) were permitted in non-

attainment areas; furthermore, another provision of the TA

Luft allowed permits for new facilities where an air quality 
maintenance plan ensured future compliance with the ambient 
air quality·standards. 

In the process of amending the TA-Luft, various proposals had 

been made by the Government to expand the possibilities for 
offsets in nonattainment areas. The offset pravisi6ns that 

ultimately becarn.e part of .the 1983 Amendments are less· far-. 
reaching than many of the proposals. That a certain ex

pansion of the offset provisions was at all considered, 

may be explained by the fact that the 1983 Amendments, by 
changing the measurement methods, considerably stiffen the 

ambient air quality standards and therefore somewhat ex

panded possibilities for off setting increased emissions 
from new sources are necessary in order to avoid wide

spread construction bans. 

The new TA-Luft provides39 ) that where the ambient air 

quality with respect to any pollutant exceeds the long- or 

short-term standards (primary standards) in anyassessment 

area40 >, the new facility must nevertheless be permitted 

where it meets several conditions: 

the additional long-term increment of concentration 


levels with respect to the relevant pollutant in any 

assessment area is not higher than 1 percent of the 

standard; 
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• 


• 

• 

• 

a condition attached to the permit ensures that, nor

mally within 6 months after putting the new source in
to operation, clean-up measures, such as shut-down, 

dismantling or modification of or in existing facili
ties of. the operator or third parties will be carried 

out that are liable to improve the ambient air quality 

in the annual mean in any assessment area inspite of 

the increased emissions; 

emission reductions in existing facilities pursuant to 

orders addressed to the existing source before the ap
plication are not eligible; 

an improvement of ambient air quality by improving the 

dispersion of emissions from existing facilities (high 
stacks etc.) can be used for meeting the offset require
ments only if the existing facility has taken all 
measures for the reduction of emissions py applying the 
state of the art (even beyond the "conventional" state 
of the art reflected in emission standards). 

The offset provision is very narrow. It only applies where 

the contribution of the new source to ambient concentration 
levels is minimal and the increased emissions are more 

than offset by emission decreases in any one-by-one-kilo
meter assessment area. However, the rigour of the offset 
provision is mitigated by an exception introduced on an 

experimental basis which permits offsets also in cases 
where the addi~ional long-term increment of concentration 
levels exceeds 1 percent of the standard and the improve

ment of the existing air quality does not occur in all 
assessment areas. In order to find out to what extent in 
these cases clean-up measures can be carried out to a 
larger extent and thereby the ambient air quality be ad
ditionally improved, offsets are generally permitted in 
nonattainment areas where stack height is limited by other 
provisions if the ambient air quality is immediately im

proved in the annual mean and the emissions are limited as 
far as possible, taking regard to the principle of proper
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tionality. 41 ) This provision is a compromise between the ~ 
. 	mandate of the Act to improve the air quality in nonat

tainment areas and the requirements of an active invest

ment and industrial location policy. It was thought that 

the 1-percent rule might cause operators of existing fa
cilities to continue operations only because clean-up 

measures were not possible. It is especially intended to 
apply to West Berlin where the stack height is limited for 
the protection of air traffic. 


The TA-Luft does not expressly provide that the operator 


of the new facility must first exhaust all possibilities 


for meeting the ambient quality standards himself by using 


state-of-the-art control technology or switching to fuels 


that have a lower pollutant content. However, in view of 


the objestive of the Act to achieve the ambient air quality 


standards as soon as possible, this duty would seem to be 

implied in the offset concept. 


Wher~ the new TA-Luft prescribes a case-by-case deter


mination of the ambient impact of a new facility, the off
 •set concept is built into this determination. One factor 


that is to be considered here are clean-up measures car


ried out, in connection with the proposal, in existing 

facilities of the operator or third parties. 42 ) 


The offset concept also is applicable to the modification 


of existing major facilities. 43 > 


Besides the offset concept, the TA-Luft also provides for 

a parallel to the American growth allowance. In areas 


where the ambient quality standards are exceeded, a new 


facility must be permitted if the increment of air pol

lution in any reference area with respect to any pollutant 


covered by an ambient standard is not higher than 1 per

cent of the long-term standard and measures provided in an 


air quality maintenance plan ensure an improvement of air 


quality in the annual mean within 3 years. 44 ) This pro

vision does not require an improvement of air quality in 


all reference areas. It permits a concentration of 
 • 
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• measures for emission reduction in assessment areas that 
are most heavily polluted. On the other hand, it generally 

• 

allows the creation of a growth allowance within 3 years. 

It is not beyond any doubt that the nonattainment offset 
is consistent with the FECA. A dictum by the Federal Ad
ministrative Court in a decision concerning the modifi
cation of an existing facility45 ) could be interpreted in 

the sense that such offset is not permitted. However, in 
the case decided by the court the new emissions and the 
reduced emissions from the existing facility (odors) were 
qualitatively different. A lower court decision is very re
strictive while some commentators take the view that non
attainment offsets are generally permitted by the Act. 46 

> 

Although Sec. 5 and 6 of the Act seem to prohibit any new 
construction in nonattainment areas, it is thought that <: 

restrictive interpretation of these provisions is apposite 
in view of the overriding purpose of Sec. 1 of the Act • 
The Act cannot have envisaged the immediate ban on all new 

construction in nonattainment areas. Since the offset con

• 

cept ensures an improvement of the existing air quality, 
it would be formalistic to prevent such improvement by 

reliance on Sec. 5 and 6 FECA. The difficulty with this 
reasoning is that 8 years after the enactment of the FECA 
there should have been sufficient time to attain the am
bient air quality standards throughout the country. This 
may explain the reluctance of the Government to consider
ably expand the offset policy. The.1 percent compensation 
clause is officially justified by the argument that a 
deterioration of existing ambient air quality by less than 
1 percent can hardly be monitored and, therefore, cannot 
be attributed to the new facility concerned. However, this 
justification is open to doubt. In any case, it·should be 
noted that the statutory limits of the offset concept are 
not clear. Some expansion beyond its present limits ar
guably is consistent with the Act, especially in respectof 
mere welfare impacts (molestations and ecological harm). 
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2. Netting •
The TA-Luft 1974 permitted netting, i·!· compensation of 
emission increases from a plant modification by reductions 


from an existing source within the same plant, only to a 

very limited extent and not with the far-reachinq pro


cedural consequences of the American netting concept. The 


German netting concept is more of an extension of the off


set policy. In nonattainment areas, a new facility had to 


be permitted where it replaced an existing facility of the 


same kind and total emissions as well as ambient concen

trations were "substantially reducea••. If necessary, a 


deadline of normally 6 months could be granted to the 


operator to reduce emissions from'the existing facility. 


This provision also applies to a substantial modification 

of an existing facility. 47 ) This provision was sometimes 


used in practice, even beyond its wording; in particular, 


the requirement of "same pol.lutant" which underlies the pro-. 

vision was sometimes ignored and reconstructions were per

mitted that exceeded the ambient quality standards with 

respect to a particular, less dangerous or important pol


lutant but, by replacing an existing source, caused a sub

stantial reduction of a more dangerous or important ~ollutant48 ~ 


The 1983 Amendments have modified the compensation rule insofar 


as not reconstructed sources but rather only significant modi


fications of existing sources are privileged. A permit for a 

significant modification of an existing facility may not be 


refused where the ambient quality standards are already ex

ceeded in individual assessment areas, but the modification 

exclusively or predominantly serves to improve the existing 


air quality. 49 
> The formulation "serves" does not mean that 


the modification must be intended to improve the ambient air 


quality; it is sufficient that it merely has such an effect. 

However, it is unclear what is meant by requiring at least 


a "predominant" improvement of the existing ambient 


quality. The TA-Luft intended to give the competent authori-· 

ties the power also to permit a modified facility that con
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• tributed, with respect to a particular assessment area, 

to an ambient violation where it "predominantly",!·!· with 
respect to other assessment areas, improved the quality of 

..the air. It is more doubtful whether also a compensation 
of different pollutants, for example a reduction of emissions 
of hazardous pollutants accompanied by an increase of emis
sions of less hazardous pollutants, is permissible. 

• 

Whether the netting provision of the 1983 Amendments con
forms with the FECA, is doubtful. The Federal Adminis
trative CourtSO) has held that in the case of significant 

modifications the previous air quality is irrelevant, !·£· 
an improvement cannot be used for compensation, where 
there is a qualitative change of the air quality due to 
the emissions from the modification. This holding at its 
face's value only confirms the rule also existing in W.Germany 

that any compens.ation nonnally requires that the, same pol
lutant be involved. However, in a dictum, the court also 
said that in determining whether the facility caused sub
stantial molest~tions in the meaning of Sec. 5 FECA, the 

• 

new emissions were (merely) the "starting point" for· the 
ambient· impact analysis: the previous emissions could be 
considered in determining whether there was an overall 
substantial molestation. While this dictum allows for 
some flexibility with regard to pollutants for which no 
ambient air quality standard has been set forth, it seems 
clear that if the reduced emissions of a modified facility 
still exceed the standards, this is not consistent with 
Sec. 5 of the Act. The possibilities of qualifying this re
sult by resort to the constitutional protection of existing 
facilities are relatively narrow. Under the caselaw of the 
administrative courts, the constitutional protection of 
existing sources does not justify causing dangers to health 
but, rather, is limited to substantial detriments and sub
stantial molestation: furthermore, the protection of existing 
facilities requires that a significant modification is ac
companied by no or at most a minimal expansion. Moreover it 
is doubtful whether a protection of existing facilities ex
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tends to reconstruction. Also, Sec. 17 subparagraph 3 FECA •
does not justify the netting clause. This provision pro
vides that the requirements for existing facilities have 

priority where a subsequent order addressed to an existing 

facility leads to a significant modification. However, this 

provision only concerns parts of an existing facility which 

must be modified because of a subsequent order; it does not 
concern parts of an existing facility that have been modified 

voluntarily. At best, the rationale underlying Sec. 17 sub

paragraph 3 FECA could be applied where the competent agency 

could have addressed a subsequent order under Sec. 17 FECA 

to the entire existing facility, this order would have neces
sitated a significant modification of the facility and the 

emission reduction associated with this order would have been 

equal to the emission reduction that is achieved, in the frame
work of the netting clause, by a voluntary modification of 

the facility. In other cases support for. the netting provisio.n 
therefore, can only be based on the 

. 
reasoning that in view 

. 

of the paramount general purpose of the Act ·an improvement 

of the ambient air quality achieved by a modification still 
is preferable to the previous situation. However, one com

mentator has asked whether in determining whether an im

provement has occurre~ those emission reductions at the 
existing facility which could have been achieved by issu:ing 

a subsequent order to that facility should not be de- . 

ductea. 51 ) The Federal Administrative Court rejected this 

approach with respect to attainment offsets. 52 > In the case 

of nonattainment, the concept would seem to be much more 

plausible. It is conceivable to apply the compensation clause 

for new facilities (No. 2.2.1.1 b subparagraph 2 TA-Luft) 

by analogy: however, this would only have the result that 
emission reductions caused by subsequent orders already ad

dressed to the facility cannot be credited. 

Finally, the possibilities under W. German law to use the 
netting concept to avoid the whole permit procedure for 

modified facilities are slight. First of all, the notion 
of "facility" is narrow so that many changes that theor • 

http:offsets.52
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• etically could be regarded as a modification are a new 
construction and hence subject to the permit procedure ir

• 


• 


respective of whether or not they are "significant". Sec. 
3 (5) FECA defines facilities as workplaces and other sta
tionary installations. It is recognized that this defi

nition only broadly describes what can be a facility and 
leaves the government some latitude to determine the no

tion of facility in regulations made under Sec •.4 of the 

Act. 53 
> However, the regulation concerning facilities re

quiring a permit of 1974 are not much help, either. Some

times, they refer to the whole plant; more often, they 

simply repeat the statutory notion of facility witJ::iout 

clarifying whether the whole plant or each piece o~ 
equipment is meant. The issue is further complicated by. 
the generally held view that certain extensions of the 

term "facility" are covered by the Act. Thus, ancillary 

facilities may form a part of the principal facility and 
are subject to the permit requirement even if, when re
garded alone, they would not. 54 ) "Common facilities" are 
considered to be a single facility. 55 > 

The courts have long taken the position that the notion 
of "facility" is narrow. In the leading case, the Tunnel
ofen case, 56 >the Federal Administrative Court held that a 
new kiln of a brick factory that replaced an existing kiln 

was not a modification of an existing facility - the brick 
57plant - but rather a new construction. In another case, > 

different production lines in a factory were held to con

stitute different facilities. This case law has been cri
58ticized as extremely narrow > but, nevertheless, must be 

considered valid law. 

A judicial pronouncement on the concept of "common f acili
ty" is still missing. A common facility is defined as 
several facilities that use a common stack (or common con
trol equipment, such as a desulphurization installation) , 
or serve a common purpose and are established in close 
vicinity. 59 ) To the extent that this concept is reflected 

/ 

in the Regulation concerning Permit-Requiring Facilities 
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or in the Regulation concerning Major Fuel-Burning Facili •
ties, it is enc~mpassed by the discretion granted the 

government to define the notion of facility. The same is 

true of supplementary Laender regulations or adminis

trative guidelines that define the notion, such as the Re

finery Directive of Northrhine-Westfalia. 60 ) Common facili

ties are subject to a single emission limitation that con

siders the total emissions from all equ·ipment within the 

plant. 61 l This allows for some flexibility in case of 

modifications within the plant. However, a reconstruction 

of one of its components, or addition of a new unit would 

arguably not be a mere modification. The Regulation on 

Major Fuel-Burning Facilities provides that where a single 

facility is enlarged by adding a new facility in such a 

way that the two facilities form a common facility, the 

new facility is subject to new source requirements for 

facilities having the total capacity of the common facili
ty; the existing facility· remains to be subject to the 

previous requirement:s. 62 ) • 
Second, the broad notion of "significant" modification 

normally excludes the netting concept as a means to avoid 

the permit procedure. Since a modification already is sub

ject to the permit procedure where it is simply liable to 

cause harmful environmental effects, the demonstration 

that there is no net increase of emissions normally would 

not exempt the facility from new source review; this ques

tion will be considered in the permit procedure only. 

3. Bubbles 

Until very recently, the bubble concept has never of

ficially been accepted in·w. German air pollution control 

policy, although empirical studies show that bubbles 

between existing sources and, more frequently, between new 

and modified sources and existing sources have been ef- • 
fected in practice. 63 ) 

However, the TA-Luft 1983 contains a provision that, although 

http:Northrhine-Westfalia.60
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• primarily designed for the legal protection of new sources 

that have been permitted under the compensation clause, could 
64be interpreted to allow bubbles for existing sources. > It 

provides that subsequent orders may not be addressed to exist 
ing sources to remedy a violation of ambient air quality stan
dards where a permit for a new source could not be refused on 
this ground under No. 2.2.1.-2.2.3. TA-Luft. This refer

ence to the provisions concerning new facilities arguably 
also comprises the offset and netting provisions of the 
TA-Luft. However, it is not easy to conceive·what this 
reference actually means. One could argue that an exist 
ing facility required to meet ambient-oriented emission 
limitations can comply with these limitations also by re. 	 . 

• 
ducing e~issions from another facili~y to an extent that 
there is an improvement of the ambient q~ality beyond 
what could be achieved by the subsequent order alone, 
provided the contribution of the facility to the ambient 
violation is.not more than 1 .percent of the ambient stan
dard. As in the case of new facilities, emission re
ductions at the other facility that had already been or
dered before issuing the subsequent order could not be 
used for such a bubble transaction. 

The new Regulation on Major Fuel-Burning Facilities al 
. 	 lows some forms of bubbles to meet the emission limitations 

for so2 laid down in the regulation. The regulation affords 
operators of major facilities, mostly power plants, an op
tion to phase out such plants or to comply with new source 
or specific existing source requirements. Facilities with 
a remaining useful life of up to 10,000 operational hours 
need to comply only with the present permit conditions. 
For large facilities having a useful life of 1~1 000 up to 
3.0,000 hours, specific existing source emission limi
tations are set forth; such facilities with a useful life 

• 
or more than 30,000 hours must comply with new source re
quirements. For smaller facilities having a useful life 
above 1 0,000 hours, a specific, less stringent emission 
standard is set. 
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Where several existing facilities are part of a common ~ 
facility, the operator can specify the remaining useful 

life of each facility. Only facilities that are within 

the same useful-life class are considered for the purpose 
of applying the relevant emission standards. However, by 

reducing the remaining useful life of one facility, the 

operator cannot bring the common facility within the threshold 

for smaller facilities and avoid the emission standards for 

larger facilities or even avoid the application of the re

gulation entirely: in determining total capacity, the com

mon facility as a whole is the reference unit. 

Further possibilities for bubbles are not provided in the 

regulation. Theoretically, one could also conceive that a 

plant operator having two separate facilities of the same 

category, say less than 10,000 hours useful life, could 

immediately shut down one facility and be given credit by 

allo~ing .him to operate the other facility for further 

20,000 hours with the· emission limitations contained in 

the existing permit (remaining useful life bubble). Also, •
it is conceivable that a credit be given to the operator 

for immediate shutdown of a facility of the first useful
life category - useful life less than 10,000 hours 

which can be used in the operation of a facility of the 

second or third category. 

However, the regulation is designed to compel operators 

of facilities with a high further useful life to imme

diately comply with new source or a special existing 

source emission limitation, as the case may be. The 

reason for this concept is that facilities having a 
longer useful life are able to amortize the control 

equipment that has to be installed to meet the new re

quirements. The operator already is given the choice to 

determine himself the useful life of the facility. A 
further option to meet the relevant requirements by using 

the bubble concept was not envisaged by the government 
since the regulation is oriented at facilities rather •than plants. 
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• 

The only theoretical possibility would be resort to Sec.33 

of the regulation that accords the competent authorities 
the power to grant exceptions. An exception is possible 

where, in regard of the circumstances of the particular 
case, it is proven that requirements of the regulation 
cannot or can be complied with only at disproportionate 

cost. While this prerequisite could arguably be considered 

to be met in an appropriate case where a bubble trans
action is sought, the further prerequisite of Sec. 33, 

namely that the state of the.art for limiting the emis. 
sions must be applied, shows that this provision contem

plates single facilities and does not take into account a 

combinati~n of facilities effectuating a bubble transaction. 

Finally, it must be asked to what extent the FECA itself 

• 

allows the use of the .bubble concept. This question.is rel 

evant for determining the consistency of the new TA-Luft 
and the Regulation on Major Fuel-Burning Facilities with 
the Act and, more generally, for deciding whether sub
sequent orders may incorporate the bubble concept and 
whether new source bubbles are possible beyond the narrow 
limitations laid down in the TA-Luft and the regulation. 

The prerequisite of "economic feasibility" raises some 
problems with respect to introducing the bubble concept 
in German air pollu~ion control law. As stated, the test 
for economic feasibility is a dual one. Measures that are 
feasible for the individual facility can be imposed by the 
competent authority. Only if a particular measure is not 
feasible for the individual facility, the question arises 
whether it is feasible for an average member of the same 
category of facilities. Economic feasibility means, acco.rding 
to the prevailing, although not undisputed, opinion, that the 

• 
operator must be able to make an appropriate profit after 
installing the required control technology. The reference unit 
is the plant, if the facility is equivalent to a plant, or else 
the economic unit for which cost and earnings calculations 

http:question.is
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can be made. 66 
> It follows from that that the competent 

authorities can impose on each facility of a group_ of fa

cilities for which a bubble transaction is sought those 

measures that are economically feasible for each indi
vidual facility. Since according to the TA-Luft subsequent 

orders shall endeavor to impose on existing sources con

trol technology that reflects the state of the art, there 

may be little room for more stringent emission limitations 

at one of two existing sources to compensate for lower re

quirements at the other facility. However, actual practice 

shows that often subsequent orders or agreements made with 

existing facilities for adjustment to the state of the art 

do not reflect the most recent state of the art. Also, 

plant closures and production curtailments may have to be 
considered. Assuming that there is a certain potential 

for bubble transactions among existing sources, the ques

tion remains whether the reference unit for determining 
economic feasibility can be shifted from tne facility to 

a group of facilities1 only if this we~e the case, a fa-· 

cility that assumed more stringent controls beyond average 

economic feasibility in exchange for less than economi

cally feasible controls at another facility, could be sure 
that this transaction would have to be permitted in any 
case •. It is safe to say that the Act mandates that the re

ference unit for determining economic feasibility be the 
facility rather than a group of facilities_chosen by the 

operator. The agency could arg\le that the assumption of 

more stringent controls by one of the two facilities shows 
that these controls are economically feasible and could by 
force of law be imposed on_this facility. This argument is 
cogent only insofar as the relevant facility can bear the 
additional costs incurred only because these costs are in

curred in exchange for lower costs at the other facility. 
This will not always be the case. 

Similar considerations obtain if, as a recent proposal by 

the Bundesrat provides, the prerequisite of proportionality 
should be substituted for that of economic feasibility. 

~ 


• 


~ 
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• 


• 


Inspite of this, it would seem that Sec. 17 of the Act is 

not entirely inimical to bubbles. This provision in prin

ciple grants the competent authorities discretion for is

suing subsequent orders. Even if it is determined that 

the general public or the neighborhood are not sufficient
ly protected from environment~! harm, in particular if· 

the ambient quality standards are exceeded, the authority 

can, under particular circumstances, abstain from issuing 

a subsequent order or impose measures that are less stringent 

than those applicable to new facilities. Where existing fa

cilities only do not comply with emission standards, the 

margin of discretion of the competent agency is much broader, 

although.the Amendment of the TA-Luft (No. 2.4.2) in principle 

obliges the agency to address subsequent orders to operators 

who exceed certain emission standards by a certain percentage • 
A ·German emissions trading policy for existing faciliti~s 
could focus on this latter area. G~nerally speaking, bubble trans

actions that reflect the principle of ambient equivalence, 
in principle are within the discretion granted the com

petent authorities under Sec. 17 of the Act. This is at 

least true of transactions whose net ambient impact, geo

graphically and temporally, is equivalent to that of emis

sion limitations applicable, !·~· economically feasible, 
for each individual facility. The air quality objectives 
of the Act are safeguarded as if each facility would be 

subject to requirements individually feasible. Moreover, the 
competent agency has a wider margin of discretion where only 

emission standards or generally the state of technology is 

not complied with: in this area, a gradual adjustment of 
existing facilities by using the bubble concept normally is 

permissible. 

• 4. New Source Performance Bubbles 

·As stated supra DI the American law, as a matter of principle, 

does not allow the use of emission reduction credits for com
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plying with technology-oriented requirements for new facilities. 

To this extent, the precautionary principle is enforced "ab

solutely". 

The German draft regulation on major fuel-burning facilities 
went one step furtheq it also provided for a new source per-. 

formance st"ndards bubble. Major coal-burning facilities 

having a capacity between 200 and 400 Megawatt that couple 

electric power and heat production only needed to comply with 

an emission standard of 2000 milligrams per cubic meter for so2 
and so3 (and not the 60 percent reduction rate) if 50 percent or more 

of their heat production were used, within 5 years ?fter the 

beginning of operation, in lieu of household heating instal
. lations or other heating installations having small stacks. 65 ) 

This provision was designed to encourage measure.s of energy 

saving; the mitigation of the new source emission limits was. 
thought to be appropriate because the replacement of 
smaller heating installations by the relevant facilities would 
have a positive net ambient impact. However, this proposal 

was not retained in the final regulation because it was con

sidered to be inconsistent with Sec. 5 No. 2 FECA and there 
was no assurance for the ambient equivalence of the transaction. 

The question whether and to what extent the operator of a new 

source can escape the application of state-of-the-art 

technology where he effects a reduction of emissions from· 


other sources, largely depends on the interpretation of 


the principle of precaution (see supra I 1 b). In nonat

tainment areas this is not possible. In attainment areas 


a new source bubble could be allowable if, contrary to 


·the interpretation of the principle of precaution by the 

administration and the lower courts, state-of-the-art 


control technology could be required only to the extent 


that its application contributes, in an ascertainable 
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• 
manner, to an improvement of the ambient air quality in 

• 


the measurement area around the facility. In such a case 
increased emissions from a new source that is subject 

to emission limitations that do not reflect the state of 
the art could be compensated by equivalent emission re- . 
ductions from existing sources. However, if the principle 
of precaution means that emissions must be as low as pos
sible, there arguably is no or only little room for new 
source performance bubbles because the acceptance of 
bubble transactions would interfere with the technology
forcing purposes of the principle. 

The Federal Administrative Court67 ) has held that the prin
ciple of precaution requires a preventive protection against 
air pollution beyond a concrete calculation of ambient im

pact. This protection must be proportional to the risk po
tential of the pollution to be prevented and is to keep 
risks that are presented by lack of knowledge on the health 
and environmental hazards associated with particular pol
lutants and by lacking possibilities of attributing ambient 
impacts to particular polluters (long-distance transport 
of air pollution) as low as feasible according to the 
existing control technology. The Federal Administrative 
Court has declared the rejection of a nheat production emis
sion reduction credit 11 in the Regulation of Major Fuel
Burning Facilities to be consistent with the Act because 
a general reduction of emissions by coupling production 
of electric power and heat could not be proven and, more
over, the long-distance transport of emissions could be 
taken into account by the Regulation. It is only a small 
step to consider the granting of such a credit as even in 
violation of the principle of precaution. Generally speak
ing, on the basis of the construction of the principle of 

• 
precaution advanced by the Federal Administrative Court, 
bubbles for complying with new source requirements that 
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reflect the principle of precaution seem to be only per

missible where the risk potential of the pollutants con

cerned is low and the transaction contributes to an im • 
provement of air quality. 67a> 

IV. 	Necessary Changes of the FECA for Introduction of A 


"Pure" American Modell of Emissions Trading 


As stated, the structure of the FECA in principle allows 

the introduction of an emissions trading policy and exist 

ing regulations and administrative guidelines contain sane 

elements of such a policy. However, a "pure" model of an 

American emissions trading policy, comprising the offset, 

metting and bubble programs, could not be introduced with

out considerable changes of the FECA..The following section 

briefly describes the changes of the Act that would be neces

sary if such a transfer of the American model were intended 

as a matter of policy, without discussing, at this point, 

the political desireability of such transfer itself . 

·1. Offsets •
The w. German law todate offers few possiblities for non


attainment offsets. With respect to health effects of air 


pollution, this p~sition is mandated by the purpose and the 


central provisions of the FECA. With respect to welfare 


impacts of air pollution, such as molestations and ecolo


gical and materials damage, an enlarged offset could argu


ably be based on case law that interpretes the notion of 

"substantiality" of a molestation or detriment (Sec. 3 I, 


5 No. 1 FECA) differently according to the preexisting 


character of the impacted area68 l. However, the limits of 


this concept are not clear. An amendment of the Actw::>uld 


be needed in order to base nonattainment offsets on a firm 


statutory base. Since enlarged possiblities for offsetting 


emissions are an exception to the principle laid down in 


Sec. 5 No. 1, 6 No. 1 FECA that a permit requires assurcnce 


that no dangers, molestations or detriments will be caused,. 


it seems appropriate to amend Sec. 6 FECA by adding a new 


subparagraph. A direct reference to ambient air quality 

standards as was contained in the Government draft of 197969 ) 
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• . 
that proposed to introduce a 'Clean-up clause" into the Act 

is 	not advisable because it would require an express refer
ence to such standards in Sec. 5 FECA itself. In order 

to 	make sure that the nonattainment status of the rele
vant area will not be perpetuated by application of the 
compensation clause, one might, furthermore, consider 
to 	link the compensation clause with the air quality 
maintenance plan a~d its implementation or with other 
measures for adjusting existing facilities to the sta
tutory requirements and their implementation, and to 
set a deadline for attainment of ambient air quality 

standards. 

The following wording of Sec. 6 FECA could be envisaged: 

(1) /-former § 6_7 

• 
(2) In areas in which it is not ensured that 

adverse environmental effects and other 
dangers, substantial' detriments and sub
stantial molestations to the public at 
large and the neighborhood cannot be cau
sed, a permit may be granted if 
1. 	clean-up measures taken by existing fa

cilities substantially improve the am
bient air quality with respect to any 
pollutant in spite of the increased 
emissions and 

• 

2. measures that are provided with respect to 
other existing facilities in an air quality 
maintenance plan (§ 47) or under§§ 17, 21 
and probably are enforceable ensure that 
adverse environmental effects and other 
dangers, substantial detriments and sub
stantial molestations to the public at large 
and the neighbourhood will not be caused 
after the end of a period of no more than 
3 years. 
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2. Netting •
The introduction of the American netting concept in its 

pure form, !·~~ in the sense that the operator can avoid 

substantive and procedur/al new. source review require:rrents, 

is not possible under the Act. Sec. 15 II FECA only pro 

vides that in a netting situation - a significant modifi 

cation will probably not cause additional or other emis

sions - the compe.tent authority can decide on the permit 

application in an informal procedure. The substantive new 

source review requirements are not affected. A transfer of 

a pure American netting model, therefore, would require a 

complete alteration of the structure of Sec. 15 FECA in 

such a way that, apart from emission standards under 
Sec. 5 No. 2, 48 FECA which cannot be complied with by 

using the bubble concept,· the requirements of the previous 
permit remain valid where additional emissions from the 

modified facility are compensated by emission reductions 

achieved within the plant. Technically, this ·result can 
be achieved by a "dual" definition of significant modi • 
fication or more simply by modifying the legal consequen..;;es 

attached to a significant modification. 

The fol:bwing wording of Sec. 15 could be envisaged: 

§ 15 Significant modification of permit-re
quiring facilities 

(1) /-former subparagraph (1) 7 
(2) 	 The competent authority may only desist from 

making the application and the accompanying 

documents available to the public and pub

lishing the proposal if it is not to be ex
pected that additional or other emissions or 
in any other way dangers, detriments or 

molestations of the public at large and the 

neighbourhood can be caused by the modi
fication. Sentence 1 also applies if additional 

emissions are offset by decreases of emissions ·~ 
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• 	 from other facilities within the same working 

place. 

(3) 	 If the prerequisites of subparagraph (2) 2nd 

sentence are met,notwithstanding § 5 No. 2 

the requirements of the existing permit remain 
applicable. 

It must be noted that, if the netting concept were con

fined to attainment areas, the envisaged amendment of 

Sec. 15 III FECA would not be appropriate. Since a sig

nificantly modified facility must comply with the ambient 

air quality standards, in this case only the procedural 

relief provided in the proposed Sec. 15 II FECA can be· 

retained. 

The 	following wording of Sec. 15 could be envisaged• 

• 
 . . . . . 

(2) 	 The competent authority may only desist 

from making the application and the accom

panying documents available to the public 

and publishing the proposal if it is not to 

be expected that additional or other emissions 

or in any other way dangers, detriments or mo
lestations of the public at large and the 

neighborhood can be caused by the modif ica

tion. Sentence 1 also applies if additional 
emissions are offset by decreases of emissions 

from other facilities within the same working 
place. 

An alternative to the proposed changes is the simple 

modification of the notion of facility. For this a 
statutory amendment would not be necessary because 
Sec. 	3 v, IV I FECA grant the government a certain 

• 
margin of discretion for defining the notion of facility • 
Therefore it would be sufficient to modify the notion 

of facility in the framework of the pending amendment 
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•of the regulation on facilities requiring a permit. A 

broader notion of facility has the result that a modi

fication of a plant will more often than previously be 

considered as a significant modification of the facility 

rather than a new facility. Procedurally, this has the 

result that where the emissions from the modified part 

of the facility are increased but are compensated by 

emission reductions from existing parts of the facility, 

·the permit can be granted in the non-public procedure 

under Sec. 15 II FECA. Under substantive law, a broader 

notion of facility does not have the result that ambient 

or technology-oriented requirements would not be applicable 

for the ~edified parts of the facility. However, compliance 
with ambient air quality standards can be achieved by com

pensation. Moreover, in nonattairunent areas the "clean-up 

clause" has a broader scope of application so that exist 

ing parts of the facility can be used to a larger extent ~ 
for compensation and adjusting the whole facility to new 

source requirements1 in the case of new facilities a com

pensation would more frequently be frustrated by the 1 per

cent limitation contained in the relevant compensation 

clause of the TA-Luft. 

A modification of the notion of facility would also be 

possible in conjunction with the envisaged change of Sec. 

15 FECA. This would result in an extended applicability 

of the relief proposed there for insignificant modifica
tions. 

3. Bubbles 


Bubbles for existing sources in principle are permissible 


under Sec. 17 FECA. An amendment of the Act, therefore, 


is not necessary. However, it is doubtful to what extent 


a bubble program could be specified by regulation. Also, 

the lack of express powers to set specific existing source 
performance standards that contain generic 11 economic fea

sibility" requirements may be an obstacle to introducing • 
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• a bubble program. The lack of such standards and the gross

ly unequal treatment of existing sources in practice makes 

• 


the establishment of a baseline very difficult. Therefore, 


Sec. 7 FECA could be amended so as to expressly allow the 


introduction of a bubble program and the setting of exist 


ing source performance standards. 


The following wording of Sec. .7 FECA could be envisaged: 


§ 7 	 Requirements for the establishment, the con

dition and the operation of facilities requiring 

a permit . 
(1) 	 L-unchanged_7 

(2) 	 The Federal Government, after hearing of in

terested persons and groups (§ 51} and with the 

consent of the Bundesrat, is empowered to pre

scribe by a regulation that, after a permit has 

been granted, operators, in order to comply 

with the obligations arising under § 5., must 

comply with certain requirements in the.mean
ing of subparagraph 1 that are 

i. 	economically feasible for facilities of the 

same kind L-proportionat!i, and 
2. 	achievable with control technology that 

corresponds to the state of the art. 

It may also be prescribed that operators that · 
do not reduce their emissions so as to meet 

the requirements under § 17 or under this sub
paragraph can offset these emissions by equi

valent reductions of emissions from other 
facilities that go beyond the requirements 

under § 17 or this subparagraph. 

Furthermore, Sec. 17 II FECA would have to be adjusted to 


the proposal. This provision could read: 


• 
(2) Notwithstanding a regulation made under § 7 sub

paragraph 2 the competent agency may not address 

a subsequent order if ... 
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Alternatively, one could desist from amending the Act and •simply change the provision of the TA-Luft concerning sub

sequent orders.in such a way that bubbles between existing 

facilities·are permissible. 

In a new No. 2.2.4.3 - the existing No. 2.24.3 would then 

become No. 2.2.4.4 - it could be provided: 

The agency can desist from issuing a subsequent or

der where another facility of the operator or of a 

third party makes a substantial contribution to 

the reduction of emissions and improvement of air 

quality without being obliged to do so by a sub

sequent order addressed to him. 

However, this wording does not take into account possible 

emission reduc~ions which could have been required from 

the other facility under Sec. 17 II FECA if a subsequent 

order had already been addressed to the operator of this 
facility. As stated above, this would lead to an unequal ~ 
treatment of existing facilities (problem of an·equal base

line) • Also, the wording does not ensure the ambient equi
valence of the bubble transaction. In order to comply with 

these requirements, the following wording could be con

sidered: 
The agency can desist from issuing a subsequent 

order where. another facility of the operator or 
of a third operator reduces the emissions beyond 

the requirements under § 17 subparagraph 2 FECA, 

a regulation made under § 7 FECA or No. 2.3 or 3 
(alternatively: under 2.2.4.2) and thereby makes 
a contribution to the improvement of air quality 

with respect to a pollutant that equals that which 

under the provisions just mentioned could have 

been required from both operators. 

• 


http:orders.in


- 271  • 

• v. Functional Prerequisites for a Successful Application 

of the American Model in the Federal Republic of Germany 

1. Potential Demand for Emission Reduction Credits 

A fundamental prereqilisite for the functioning of any emission 
trading policy is that there must be sufficient demand for . 

• 

credits for utilization in complying with the statutory or 

administrative requirements. In other words, there must be 
a political-administrative pressure on operators of facilities 

to reduce their emissions to a larger extent than they do at 
present or - in the case of new facilities - than they are 
able to do at reasonable cost in applying the conventional 

state of the art. In discussing the problem of demand for 
credits in the framework of the German regulatory system non
attainment areas, clean areas (i.e. areas subject to the pro

hibition of deterioration of existing so2 concentration levels) 
and other areas must be distinguished. Facilities subject to 

the Regulation on.Major Fuel-Burning Facilities form a special 
category • . 

a) Nonattainment Areas 

In areas in which the air quality standards are exceeded or 
would be exceeded by additional emissions from new facili
ties, theoretically there is sufficient pressure to reduce 
the emissions from new facilities1 this pressure could lead 
to a corresponding demand for emission reduction credits. 
Howeve~, a number of factors will have the result that this 
pressure will not be so strong as in the United States. First, 
the share of nonattainment areas of the total area of the 
Federal Republic of Germany and even of the total urban area 
~s relatively small (only some areas in the western Ruhr 
area, Sarreland and West Berlin). Therefore, new facilities 
can to a large extent avoid strict air quality controls by 
locating outside nonattainment areas without foregoing the 

• 
locational advantages originating from location in an urban 
area. The far-reaching possibilities of attaining the air 
quality standards by utilization of low-pollution fuels or 
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dispersion of emissions ~ill also hamper demand for credits. ,. 

More important, the Laender concerned have always tried to 

create margins for new growth in nonattainment areas by re

ducing emissions from existing facilities, if necessary 

through grants and subsidies; an instrument for achieving 

this goal is, in particular, the implementation plan clause 

of the TA-Luft (see above III.1). This is the reason why, in 
contrast to the United States, in w. Germany the threat of 

a general construction ban in nonattainment areas has never 

played a particular role in the political discussion on air 

quality problems, although in the framework of the proposed 

- but then failed - amendment of the FECA of 1979 this 

problem had been taken into account in the proposed "clean

up clause". Also, beyond the Voerde case there are no re
ported cases where in nonattainment areas new facilities 
were confronted with a construction ban. 

With respect to substantial modifications of existing fa. . 
cilities, the situation is similar. However, there is one 
difference, namely that the operators concerned can hardly •"emigrate" in order to avoid strict controls; therefore, 
there is more pressure for reducing emissions (often even 

beyond the modified pieces of equipment because the authori

ties often try to achieve a clean-up of the whole facility). 
Moreover, extension of the notion of facility would result 
in an increase of the number of modifications in relation 

to new construction because modifications in a plant which 
hitherto were considered as new construction would now be 

considered as substantial modifications. This will not by 

itself lead to an increase of the demand for emission re

duction credits since the adjustment pressure remains un

changed. However, the demand for credits might be higher 
than in the case of new construction because the TA-Luft 

affords broader options for offsets and netting. 

With respect to existing facilities, § 17 subparagraph 1 
FECA provides that in nonattainment areas the authorities • 
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• shall issue subsequent orders for adjustment of existing 
facilities to the state of the art. However, there is no 

• 

"automatic" adjustment pressure comparable to that existing 
in the United States. There are no special existing source 
standards corresponding to RACT: also, the air quality main
tenance ·plans do not contain generic emission limitations 
for existing facilities. Therefore, the authorities are com
pelled to orient their requirements at "economic feasibility" 
in the individual case. Inspite of tjle objective criteria of 
§ 17 FECA, in practice this amounts to a differentiation on 

a case-by-case basis according ~o the individual situation 
of the operator. The favorable bargaining position of oper
ators has the result that the adjustment pressure exercised 
via § 17 FECA, although not negligeable, will be relatively 
weak. Therefore, it would seem that even in nonattainment 
areas there will be no demand for emission reduction credits 
to be used for bubble transactions comparable to that in 
the United States. Moreover, it should be noted that the 
weak adjustment pressure that may exist is limited to the 
few nonattainment areas. 

b) Clean Areas (Prohibition of Deterioration of Air Quality) 

In areas in which - with respect to so2 - the prohibition 
of deterioration of existinq ai~ quality is applicable, 
the adjustment pressure for new facilities will remain re
latively weak so long as this prohibition is not a mandatory 
rule but only a guideline for administrators and exceptions 
are always allowed. In the United States, too, the offset 
policy is relatively seldom applied in PSD areas because, 
in the absence of increment violations, there is no need for 
application. 

In the case of existinq facilities, in contrast to nonattain
ment areas the competent authorities in principle have dis
cretion in deciding whether or not to address a subsequent 

• order to an existing facility. However, under the TA-Luft 
1983, this discretion is limited where particular emission 
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standards are exceeded or exceeded by a certain percentage. 

Moreover, a limitation of agency discretion would seem to 

follow from the general objectives of air quality policy • 
relating to areas to which the prohibition of deterioration 

of air quality is applicable. All told, agency pressure for 

adjustment of existing sources to the emission standards or 

a more stringent state of the art will be weaker than in 

nonattainment areas, while economic infeasibility is equally 

available as a defense. Therefore, a particular demand by 

existing sources for emis$ion reduction credits cannot be 
expected in clean areas. 

c) Other Areas 

In areas which are neither nonattainment areas nor clean 

areas in the strict sense (meaning areas subject to the pro
hibition of deterioration), the primary question is whether 

existing facilities that do not conform with the state of 

the art will demand emission reduction credits. for utiliz
ation in bubble t~ansactions. According to what was stated 

above, this question must be answered in the negative. The •
lack of special existing source standards, the discretion 

anjoyed by the authorities in deciding on subsequent orders, 

and the reservation of the defense of economic feasibility 

have so far had the r~sult that the system of the FECA, 

namely that the fundamental obligations arising under § 5 

must in principle also be complied with by existing facili~ 
ties, does not function in practice. (However, there are 

some differences of degree in this respect among the several 

Laender). In other words, it is relatively rare that exist

ing facilities in these areas are compelled to adjust to 

existing emission standards or a more stringent state of 

the art determined on a case-by-case basis. Normally, the 

authorities wait until a substantial modification of the 

facility becomes necessary; in such a case they may try to 

achieve an adjustment of the whole facility (including 

the unchanged parts). For these reasons, it would seem that • 
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• there will not be a strong demand for credits by existing 

facilities. However, it should be noted that in the case 

of certain emission standards, the TA-Luft 1983 now obliges 

the authorities to issue subsequent orders, which, however, 

does not dispense them from respecting the defense of econ

omic infeasibility • 

.d) ·Regulation on Major Fuel-Burning Facilities 

Under the Regulation on Major Fuel-Burning Facilities, there 

is a direct and immediate adjustment pressure for many exist

ing power plants. However, this.pressure is mitigated by 

the option of the operator to choose a lower remaining use

ful life of the facility and thereby avoid retrofitting or 

at least reduce its extent. 

2. Potential Offer of Emission Reduction Credits 

• 
A second fundamental prerequisite for the functioning of an 

exch~nge of emission reduction credi·ts is that there is an 

offer of such credits by facilities located in the vicinity 

of the demanding facility, in other words, that other enter

prises are willing and able to reduce their emissions beyond 

the level required under the statutory or adm~nistrative 
provisions. Without a saving potential, especially in exist

ing facilities, the emissions trading policy will not func

tion. Generally speaking, the saving ·(or reduction) potential 
' 

• 

depends on the stringency of the control requirements ap

plicable to existing sources. On the one hand, the German 
requirements, expressed in emission standards or - less 

frequently - in case-by-case decisions on the state of the 

art, might well be more stringent than the American RACT 

standard. This can be concluded from the fact that the 

German emission standards are applicable to new and exist
ing facilities and therefore, although they only represent 

a conventional state of the art, do not need to take economic 

feasibility for existing facilities into account. This re
duces the saving potential in comparison to the United States. 



•• 

- 276 '."" 


On the other hand, the situation is more favorable than that. 
in the United States because the authorities in practice _: 

often abstain from fully enforcing the emission standards 

or the state of the art against existing facilities, al 

though this would be permissible under § 17 FECA. Insofar 

as existing facilities operate below the state of the art, 

there is a considerable saving potential - even if varied 

according to category of facility and industry. However, 

it seems improbable that demand for, and offer of, emission 

reduction credits will coincide geographically. In the ab

sence of sufficient enforcement of the state of the art / 
against existing facilities, the saving potential is highest 

in less polluted areas, whereas there is no or no consider

able demand for credits (assuming that new source perform

ance bubbles are in principle not allowed). In nonattain

ment areas where the demand for emission reduction credits· 
is highest, the saving potential at the same time tends to 

decrease to the extent to which the state of the art will 

be enforced against existing sources or cannot be enforced 
because of economic infeasibility. Of course, it must be 

stressed that the creation of credits by plant shutdowns 
theoretically will always be possible. To what extent 

credits are actually granted for shutdowns, depends on the 

question whether and to what extent this is admissible as 
a matter of policy, in particular, whether the allowable 
emissions are the baseline, or hypothetical emission re
d~ctions the operator could have achieved anyway according 
to the state of the art must be deducted. 

A special situation arises once again with respect to fa
cilities that are subject to the Regulation on Major Fuel
Burning Facilities. The variation of requirements for exist 

ing facilities according to the remaining useful life laid 
down in the regulation is an expression of generic economic 
feasibility. Therefore, at least theoretically it must be 

assumed that individual facilities are able to reduce their 
emissions beyond the requirements under the regulation in • 
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• order to create emission reduction credits. However, in view 
of the relatively uniform control technology used for power 

plants, some practical reservations must be made • . : 

3. Determination of the Baseline 

In an emissions transaction only such emission reductions can 

be credited that constitute a "surplus 11 
, i.e. that exceed 

the statutory or administrative requirements or, where the 

latter are lower, the actual emissions. Under American law 

• 

. :' the applicable SIP provides a uniform base for determining 
the baseline for the entire AQCR (although not beyond this 

region). According to the structure of the SIP the allowable 

or the actual emissions form the baseline; in the absence 
of an approved SIP, the possibility of taking negotiated 

RACT requirements as the baseline also provides for a certain 
measure of equality between the polluters. Although ·absolute 
(total) emission limitations are not imposed, the structure 

of American emission standards that mainly are expressed 
as process rates (volume of pollutant per unit of input or 

production output) enables the authorities to compute the 
total allowable or actual emissions on the basis of (maximum 
or actual) production capacity. 

Under German law, there is no general base for determining 
the emission baseline because, notwithstanding the Regulation 
on Major Fuel-Burning Facilities, there are no uniform exist 

ing source standards and the air quality maintenance plans 
do not contain mandatory standards. Therefore, the emission 
baseline can only be established case by case on the basis 
of the requirements of the individual permit or, where these 
are lower, the actual emissions. Furthermore, the structure 
of German emission standards and individual emission limita
tions which are expressed in pollutant concentration rates 
per volume of emitted air impede the calculation of total 

• 
emissions on the basis of production data • 

Whether the requirements of the individual permit or the 
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actual emissions should be·the baseline, is a matter of po

litical choice. The values of the permit have the advantage 

that they provide a relatively secure base and exclude 

cheating. The danger of "bargaining down" is no particular 

problem inherent in the emissions trading policy. In con

trast to emission cha.rges that are based on the values of 

the permit, the always existing interest of the operator 
in bargaining for requirements as lenient as possible will 

not be reinforced further. The values of the permit do not 

confer on the operator present disadvantages (in the form 
of financial sanctions for non-compliance) which go beyond ~ 

the cc::impliance costs .1 at most, if the operator does not 
succeed in "bargaining down", .he has less opportunities for 

deriving from the permit values future benefits by creating 

emission reduction credits. Therefore, his primary interest 
will not be the preservation of these opportunities for 

future creation of credits but, rather, the reduction of 
control costs as such. 

Taking the - lower - actual emissions as baseline has the ~ 
advantage that the creation of paper· reductions is avoided. 

On the other hand, administrative costs are higher, the 
danger of cheating is greater, and, especially in a reces

sion, there may be difficult problems of evaluation in de
termining the reference period. 

All told, all these problems are not fundamentally different 
from those arising under the American system of air pollution 
control. Severe differences only arise insofar as the ab

sence of generally binding criteria for the determination 

of the emission baseline, i.e. the lack of existing source 
standards in West Germany, will reinforce the already exist

ing unequal treatment of existing sources. Efficient facili

ties that have adjusted to the state of the art normally no 
longer are capable of producing emission reduction credits 

in order to utilize th~m for modernization of equipment or 
sell them. Efficient facilities that have succeeded in 
cheating the authorities about their efficiency, or inef • 
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• ficient facilities are remunerated because they can easily 

produce emission reduction credits. 

The danger of unequal treatment of existing facilities could 

• 

be excluded if each facility that creates a credit would be 

hypothetically subjected to the existing emission standards 

or a more stringent state of the art determined~ hoc, in 

other words, if one would only grant credits for such emis

sion reductions that exceed these levels. The administrative 

costs of such a procedure should be low. On the other hand, 

the saving potential would be drastically reduced and in 

practice the creation of credits would be limited to plant 

shutdowns, which is problematic from an air quality policy 

perspective. Similar objections, although to a somewhat les

ser degree, obtain with respect to a possible compromise, 

namely taking those emission standards a$ the baseline for 

which the TA-Luft mandates subsequent orders.for adjustment 

of the facility where they are exceeded by a certain per

centage (150-200 percent according to pollutant). Both methods 

would ignore the ·statutory requirement of economic feasibility 

(Sec. 17 subparagraph 2 FECA) which protects existin~ facili

• 

ties against enforcement of emission standards, including 

the percentage values, and a more stringent state of the art. 

There is only one method of determining the baseline that 
conforms with the regulatory system of the FECA, namely, 

similar to the American negotiated RACT, taking control 

measures and ensuing emissions which would hypothetically 

be economically feasible in the meaning of § 17 FECA as the 

baseline. However, with this method the deficiencies of § 17 
of the Act and of its application in practice would be trans

ferred to the emission trading policy. If the criterion of 

economic feasibility does not function well in practice in 

the case of subsequent orders, it cannot be expected that 

it will function well in the framework of the emissions 
trading policy in determining the baseline. We do not see 

a way out of this dilemma between unequal treatment of exist

ing sources and reduction of the offer of credits, unless 
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one would change the entire system and introduce special 
existing source standards. • 

4. The Criterion of Air Quality Neutrality of Transactions 

From an air quality point of view, emission transactions may 

not deteriorate air quality; in nonattainment areas they must, 

at least in the case of new sources, contribute to an improve

ment of existing air quality. Therefore, the geographic dis

tance between the sources participating in a transaction is 
a crucial question. The American emissions trading policy 

has some deficiencies in this respect because its require

ments do not correspond to the temporary structure of air 
quality standards and the monitoring methods are not always 

accurate enough and in any case.not uniform. The German sys

tem of measuring and assessing air 9Uality impacts in 
1 square kilometer areas is preferable, at least with re

spect to pollutaats having important local impacts such as 

so2 and·particulate matt~r. However, this system would seem. 
to severely limit the opportunities for emission transaction 

Also, the limitation of the assessment area to an area of 
12.5 by 12.5 kilometers around the source is problematic 

because this area does not necessarily correspond to the 
actual area of dispersion. However, this is a weakness 
already inherent in the traditional control system and which 

might be reinforced at most marginally by the emission trad
ing policy. 

s. Administrability 

Finally, a severe deficiency of a German system of emissions 

trading policy would be that the possibilities for central 
steering are minimal. A German emissions trading policy would 
in practice develop in quite an uncoordinated manner, even if 

the federal government or the Laender would issue implement

ing rules. This could reinforce the already existing regional 


imbalance of the implementation of the German air quality 
policy. • 
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VI. 	Legal-Political Assessment of the Introduction of An 

Emissions Trading Policy into German Law 

For 	the reasons stated in section 2., a definitive assess
ment of the transferability of the American emissions trad

ing 	policy or some variant of this policy more geared to 

the 	German legal system to German law is not possible. The 
following discussion is subject to this qualification. 

1. 	 Assurance of the Functioning of a German Emissions 

Trading Policy 

It 	was stated in section 2. that the lack of a uniform 
baseline.which is due to lacking governmental powers to 

establish special emission standards for existing facili 

ties poses particular problems with respect to the func

• 	 tioning of a German emissions trading policy. This is 

true of all variants of the emissions trading policy, in

cluding those that have already been practiced in w. 
Germany, since existing facilities are the primary or 

even exclusive producers of emission reduction credits. 
The solution of the existing compensation and clean-up 

clauses which consider each emission reduction that is 

not already mandated by an enforcible subsequent order 
as suitable sources of a credit, is not acceptable for 

the reasons already stated. Also, a further development 
of the concept underlying No. 2.4.2 TA-Luft whereby the 
competent agency shall issue subsequent orders where an 

existing source exceeds the emission standards by a cer
tain percentage is no solution. These percentage values 

do not reflect, in a generic fashion, the requirement of 
economic feasibility. Therefore, the barrier of economic 

• 
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feasibility remains valid in all cases covered by No. • 

2.4.2 TA-Luft and, under the Act, must remain valid. 

The requirement of a uniform baseline is no purely tech

nical problem of simply calculating emission reductions, 

which, indeed, could be solved relying on No. 2.4.2 TA

Luft; rather, it is a problem of justice (or fn economic 

terms: income distribution) between different operators, 

industries and regions. It would be no solution, either, 

if, in parallel to the American RACT, not each emission 

reduction but only such reductions would be credited that 

go beyond what is economically feasible in the meaning of 

Sec. 17 II FECA. The problems inherent in Sec. II FECA 

are the determination and enforcement of economically 

feasible control measures; these problems are not-resolved 

by referring, in the framework of the emissions trading 

policy, to economic feasibility on a case-by-case basis. 

General powers to establish existing source standards ap

pear necessary in o.rder to ensure the functioning of a • 

future German emissions trading policy. These powers could 

be used step by step under ecological efficiency perspec

tives, !·~· with respect to critical pollutants and criti

cal industries (highly-polluting industries) , so that the 

administrative feasibility of this concept does not be

come a problem. The advantage of this concept is that a 

selective administrative clean-up policy could be sup

ported by the market-oriented emissions trading policy. 

More stringent requirements would be tolerable for the 

industries concerned insofar as the operators would have 

flexibility in complying with these requirements under 

the emissions trading policy. 

If this proposal is not followed, at best small steps 

towards cautions extension of existing variants of the 

·German emissions trading policy can be recommended • 

• 
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• 2. Offsets 

The conformity of the compensation and clean-up clauses of 

the TA-Luft with Sec. 5 No. 1 FECA is not beyond doubt. 
Already for this reason, followin9 the proposals made in 
section IV 1, 2 this provision of the Act should be changed 
in order to create a safe legal basis for a German emissions 

trading policy. 

Apart from this, the scope of application of the compensation 
and clean-up clauses of the TA-Luft is very narrow. The li
mitation of compensation for new or significantly modified 
existing sources in nonattainment areas as a matter of 

• 

principle, to an ambient impact below 2 percent reduces 
the compensation to a de minimis exception. However, it 
must be considered that this clause is supplemented by 
broader and more flexible compensation clauses .that refer 
to the air quality main~enance plan and to case-by-case 
assessment of ambient air quality. 

In the political discussion on the proposed amendment of 
the Act of 1979 a number of environmental objections have 
been voiced against the clean-up clause. These objections, 
on the one hand,were that the legislature should create 
the means for an effective clean-up of existing sources in 
the first place: 70 

> this can only be achieved on the basis 
of the proposal made above to introduce special existing 
source standards. On the other hand, in keeping with the 
objections raised here, it has been pointed out that the 
clean-up clause will perpetuate a violation of the ambient 
air quality standards. This is so because and insofar as 
emission reductions which would have been achieved anyway 
or at least within a short period of time (~.~., because 
they are economically feasible or the facility concerned 
would have been shut down anyway) are a source of emission 
reduction credits; these credits could then be used by a 

• new or significantly modified existing source during its 
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(longer) useful life. 71 ) It had been proposed to cope with •
this danger by introducing the requirement of a substantial 

improvement of air quality or - in the framework of the 

implementation plan clause - by deadlines for attainment 

of the area concerned; 72 ) some authors rejected the clean

up clause in nonattainment areas entirely where health 

hazards were involved. 73 > 

The dangers of the clean-up clause thus accurately described 

could partly be coped with by making the creation of emis

sion reduction credits conditional on restrictive prere

quisites (~.~., restrictions in case of shutdowns) or by 

limiting the use of such credits <!·~·'by the requirement 

of over-compensation}. This is a general problem of the 

entire emissions trading policy. Apart from that, an exten. 
sion of the compensation clauses with respect to health-

related ambient air quality standards could only be ad


vocated if it were ensured that the ambient quality stan

dards will be met within a foreseeable period of ~ime. 
 •Therefore, one might consider to link the compensation 

and implementation plan clauses and in addition, to set a 


·aeadline of, say, 3 years within.which attainment must be 

ensured. Of course, the problem is that in contrast to 

American law the German air quality maintenance plan is 

not mandatory for the operator and the measures provided 

in the plan may not be enforceable for lack of economic 

feasibility. Therefore, the wording of the clause would 

have to include a qualification that attainment within 
the deadline on the basis of the implementation plan and 

its expected enforcement must be ensured. 

Furthermore, the requirement of a substantial improvement 


of ambient air quality should be introduced; the regula


tion of details could be left to administrative rules • 


. As stated in section II., the ambient impact assessment 

method prescribed in the TA-Luft - 1 by 1 kilometer assess-~ 
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• ment areas - limits the potential of a German emissions 

trading policy considerably. It is true that this restric

tion is not applicable in the framework of the Berlin ex
ception, the implementation plan clause and case-by
case air quality assessment. The question is whether the 

compensation clause could not be liberalized by the re

quirement that a deterioration of air quality must be ex

cluded in all 1 by 1 kilometer assessment areas (this 

should apply to all clausesr4>, but a substantial improve
ment of air quality would only be required in the majority 

of assessment areas. With respect to pollutants with ubi

quitous dispersion such as NOx, a system of geographical 

discounting (increase of the compensation rate according to 

the distance between the sources involved in a transaction) 
would satisfy environmental considerations. 

3. Netting 

• The transfer of the American netting policy cannot·be re

commended. Con~rary to the fundamental objectives of the 
FECA, the netting concept desists from requiring signifi

cantly modified facilities to contribute to the clean-up 

of nonattainment areas. It is true that under the .American 
netting concept, the implementation of the principle of 

precaution is ensured because the NSPSs are applicable 
and, consequently, in case of transfer of this policy to 

'' 
the German law, the German emission standards would have 

to be applicable. 

The functional equivalent in German law to the American 
netting concept is the clean-up clause under No. 2.2.3.2 

TA-Luft. This clause is in practice an important means 
of cleaning-up nonattainment areas and, therefore, should 

cautiously be extended. 75 
> The scope of application of 

the clean-up clause at present is limited because the 
narrow notion of facility under the Regulation on Permit

• 




- 286 

Requiring Facilities has the result that numerous modifi 

cations in a plant are to be considered as construction 

of a new facility to which only the (narrower) compen • 
sation clause, not the clean-up clause is applicable. 

Here, the pending amendment of this regulation offers the 

possibility of a· cautious extension of the term of facility. 

As stated, this would be covered by the statutory defini

tion under Sec. 3 V and the powers to make regulations under 

Sec. 4 I of the Act. However, an extension of the notion of 

facility is no solution for the primary question whether 

the clean-up clause is at all consistent with the FECA. To 

this extent, as in the case of the compensation clause, a 
clarification in the Act is to be recommended. 

4. 	Bubbles for Existing Sources 

Bubbles for existing sources are, within certain limits, 

consistent with Sec. 17 II FECA. If the propose~ change 

of the concept underlying Sec. 17 II FECA~ namely intro

ducing existing source standards and supplementary cornpen-~ 

sation options were not accepted, one might consider to 

supplement No. 2.2.4 TA-Luft to the extent that bubbles 

between existing sources are admitted in principle. 

5. 	 Bubbles for Complying with State-of-the-Art Require

ments for New Sources 

The question whether bubbles for compliance with emission 
standards for new sources are consistent with the FECA 

arguably should be answered in the negative. The decision 

of 	the Federal Administrative Court on the "heat production 

emission reduction credit" has not entirely clarified the 

issue because the Court has only held that the Federal 

Executive could deny the granting of the credit rather than 

that it was impermissible under the Act. However, the 

arguments advanced by the Court for a broad construction 

of 	the principle of precaution lend some support to the 
proposition that bubbles for compliance with technology • 
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• _based requirementsfor new sources are not permissible. In 
any case, the legislature could define the scope of the 
principle of precaution and admit bubbles. In view of the 
environmental importance of the principle of precaution 

which has recently been revived, there are good arguments 
for demanding that the rigor of the principle should not 
be mitigated even if new source bubbles would be associated 
with considerable cost savings. From an environmental per
spective, the admission of new source bubbles could at best 
be considered if in the framework of the pending amendment 
of part 3 of the TA-Luft the emission standards would be 
conceived as stringent new source performance standards 
that reflect a progressive state of the art and if, further
more, a substantial over-compensation would be required. 

• 
6. Modification of the American Model in the Light of 

Environmental Requirements 

There a~e no objections ~ased on principle against build
ing environmentally-motivated restrictions into a German 
version of the emissions trading policy. This is parti
cularly true of the principle of temporary equivalence 
between emission reduction and credit, which plays an im
portant role in admitting shutdowns as a source of credits. 
It is technically possible to insert tnis principle into 
the statutory or other provisions that permit or regulate 
emissions trading. However, the practicality of this con
cept is open to doubt' because the presumptive (future) 
useful life of a facility which would determine the dura
tion of a credit produced by a shutdown is not easy to 
establish. It remains to be seen whether ~he system of 
presumptions now envisaged by EPA will be workable in 
practice. More important, in the practice of the German 
variants of the emissions trading policy, shutdowns re
present the primary source for emission reduction credits. 

• It is to be anticipated that, if the utilization of shut
downs for the creation of emission reduction credits were 

/ 
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radically restricted - and the principle of temporary equi-~ 
valence exactly amounts to this -, the functioning of the 

emissions trading policy as a whole would be in danger. 

As has been stated above, the American emissions trading 

policy at best leads to the preservation of the status quo 

in air quality. This is demonstrated by the general require

ment of ambient equivalence of transactions; in the frame

work of the offset policy, an over-compensation is neces

sary, but in practice a compensation rate of 1:1.1 is con

sidered as sufficient so that the extent of improvement 

of air quality is small. There are two principal possibili 

ties of putting the emissions trading policy more at the 

service of environmental policy: 

making the traditional command-and-control policy more 


dynamic by periodically r~viewing emission standards, 


whereby their implementation would be facilitated by 

built-in flexibility in th~ form of the emissions trad

ing policy; 


making the emissions trading policy itself more dynamic 
• 
by fixing compensation rates that compel operators that 

want to use emission reduction credits to substantially 

over-compensate new emissions by credits <~-~., by a 
compensation rate of 1: 1.5 or 1:2). 

In the absence of sufficient experience in the United States 
with the latter method it cannot be said that it is superior 

to the forme~. In German law, the requirement of over-com
pensation already is applicable in the framework of the com
pensation and clean-up clauses in nonattainment areas. An 

extension to existing source bubbles in such areas suggests 

itself. However, all told one may conclude that a targeted 

and controlled clean-up of existing sources on the basis of 

special existing source standards and supplemented by emis
sions trading might be superior to over-compensation which 

always depends on the contingency of voluntary transactions •

• 
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355 	 (1982) 

2) FECA § 48 

3) 	 1. All9emeine Verwaltun9svorschrift zwn Bundes-Immis
sionsschutzgesetz - Technische Anleitung zur Reinhal
tun9 der Luft - vom 28.8.1974, GMBl. S. 426, ber. 
525 (Technical Guidelines for the Control of Air Pol
lution) No. 2.4 

4) Amendment of the TA-Luft of 23.2. 1983 No. 2.5 

5) 	 oyG Luneburg, GewA 1981, 341; VG Berlin, UPR 1982, 
312 

6) BVerwGE SS, 255 - Voerde; cf. Sellner, No. 57 

7) 	 FECA § 4; Vierte Verordnung zur OurchfUhrung des Bundes
Irnmissionsschutzgesetzes - Verordnung Uber genehmigungs
bedtirftige .Anlagen - vom 4.2.1975, BGBl. I s. 499, ber. 
s. 727, modified by Verordnung vom 27.6.1981, BGBl. I 
s. 772 (Regulation on Permit-Requiring Facilities) 

8) FECA § 15 
9) BVerwG, GewA 1964, 244 

• 10) BVerwGE 6, 29~; BVerwGE 50, 49 - Tunnelofen; BVerwG, 
DVBl. 1977, 770; Sellner, No. 3.00 

11) VG Kc5ln, GewA 1977, 34; Sellner, No. 295 et seq.· 
12) Feldhaus, § 17 Annot. 5; Sellner, No. 426, 431/432 
13) 	 Hoppe, Wirtschaftliche Vertretbarkeit, p. 75 et seq., 

94 et seq.; Feldhaus, § 17 annot. 8. The criterium is 
a fictitious, healthy "standard" enterprise, not the 
statistical average enterprise; however, in practice
these· objective criteria have. proven to be inapplic
able; see Mayntz, p. 411. More differentiated criteria 
are proposed by: Soell, Der Grundsatz der wirtschaftli 
chen Vertretbarkeit im Bundes-Irnmissionsschutzgesetz, 
1980, and R.-B. Schmidt, Wirtschaftswissenschaftliche 
Aspekte des Begriffs "Wirtschaftliche Vertretbarkeit" 
nach dem Bundes-Irnmissionsschutzgesetz, Berichte 4/82 
des Umweltbundesamts, 1982. These opinions have not 
yet become relevant in the administrative practice. 

14) TA-Luft No. 2.2.4.3 
15) 	 Cf. Mayntz, p. 395 et seq.; with respect to the legal 

requirement of equal treatment of comparable existing 
sources see Sellner, No. 434/435 

1 Sa) Bundestags-Drucksache 10/1862 
16} Supra note 6 

17) OVG Berlin, OVBl 1979, 159 - Bewag -; V~H Mannheim, 
GewA 1980, 197: TA-Luft 1974 No. 2.1.2.4: Landmann
Rohmer-Kutscheidt, Gewerberecht, vol. 3, Umweltrecht, 
§ 1 annot. 7: Kutscheidt, in Salzwedel (ed), Grund
zilge des Umweltrechts, 1982, p. 251/252, 269/270



•• 

- 290 

18) OVG Berlin, supra note 17; VGH Mannheim, supra· note 17; 
Landmann-Rohmer-Kutscheidt, supra note 17, § 3 annot. 3. 

19} BVerwG DVBl. 1984, 476 = UPR 1984, 202 
20) FECA §§ 7, 48 

21) 	 TA-Luft 1974 No. 3.1.1.4; see also infra note 25 
22) 	 FECA §§ 5 No. 2, 6 

23) 	 See Mayntz, p. 404/405, 480 

24) 	 TA-Luft 1983 No. 2.2.4.2 

25) 	 13. Verordnung zur Durchfilhrung des Bundes-Immissions
schutzgesetzes (Verordnung Uber GroBfeuerungsanlagen) 
(Regulation on Major Fuel-Bu~ning Facilities) 

26) 	 See v. Mutius, Bestandsschutz bei Altanlagen, unpub
lished paper 4.5.1982, KBln; Statement of the Arbeits
kreis fur Umweltrecht, Bonn, of 7.2.1983 

27) 	 TA-Luft No. 2.3.3.4, 2.3.4.3 

28) 	 TA-Luft 1983 No. 2.2.1.s, 2.3.5 

29) 	 Cf. Kutscheidt, in Salzwedel (ed), supra note 17, p. 
263; Feldhaus, § 48 annot. 6, annot. to 1 BimSchVwV 
2.3.3.4 

30) TA-Luft 1974 No. 2.2.1.2-4 

31) Supra. note 6 
32) FECA § 44 II 

33) TA-Luft 1974 No. 2.4.3 

34) TA-Luft 1983 No. 2.2.1.4 
34a)The following text (III-V) corresponds to the relevant 

parts of the German language report with one major ex
ception: the parts concerning a possible W.German policy 
on banking of credits ("reservation" of credits to the 
originator of the emission reduction) have been omitted 
due to their highly technical nature; see in the German 
report at DIII 5, IV 5 and v 6. 

35) TA-Luft 1974 No. 2.2.1.2 

36) Supra note 6 
37) Supra note 6: in the same sense Jarass, § 5 annot. 16 
34) TA-Luft 1983 No. 2.2.1.4 
35) TA-Luft 1974 No. 2.2.1.2 
36) Supra note 6 

37) Supra note 6 

38) See Mayntz, p. 438 
39) TA-Luft 1983 No. 2.2.1.1, 2.2.1.2 
40) See supra p. lXl 
41) TA-Luft 1983 No. 2.2.l.1, b •· 



- 291 

• 42) TA.-Luft 1983 No. 2. 2 .1.1, b, 2. 2.1. 2, d in conjunction 
with No. 2.2.1.3 

43) 	TA.-Luft 1983 No. 2.2.3.2 

44.) 	 TA-Luft 1974 No. 2.2.1.4, TA-Luft 1983 No. 2.2.1.1, b, bb 

45) 	 BVerwG, DVBl 1977, 770 
46) 	 VG Berlin, UPR 1982, 312 (low additional emissions, 

substantial net reduction of emissions from several 
existing sources of the same operator; the decision 
has been appealed): Sendler, UPR 1983, 1, 3 and 5; 
Sellner, No. 54; Ule, BB 1976, 447; Drei8igacker/Suren
dorf/Weber, TA-Luft 1974, p. 35; Feldhaus, annot. to 
1. BimSchVwV 2.2.1.3; contra only Bohne, Der informale 
Rechtsstaat, 1981, p. 181 et seq.: Jarass, § 5 annot. 
16-17, § 6 annot. 6-7. 

47) TA-Luft 1974 No. 2.2.1.3, No. 2.2.3.2 

48) See Mayntz, p. 436/437 
49) TA-Luft 1983, No. 2.2.3.2 

50) Supra note 45 
51) Sellner, No. 54; reserved with respect to the "clean-up 

• 
clause" especially Jarass, § 6 annot. 7 

52) Supra note 6 
53) Kutscheidt, supra note 17, § 4 annot. 12, 19; Sellner, 

No. 	 14, 15 et seq. 
54) 	 VGH Mannheim, NVwZ 1983, 46, 47; OVG Miinster, DVBl 

1976, 790 - Voerde; Sellner, No. 18 
55) 	 Sellner, No. 19 
56) 	 BVerwGE SO, 49 - Tunnelofen (reversing OVG MU.nster, 

DOV 1973, 822) 
57) 	 VG Hannover, DVBl 1976, 809; see also OVG Liineburg, 

GewA 1975, 275 
58) 	 Kutscheidt, DOV 1976, 663; Sellner, No. io 
59) 	 Regulation on Permit-Requiring Facilities, supra note 

7, § 2 No. 1; Regulation on Major Fuel-Burning Facil 
ities, supra note 25, §§ 20 VII, 30; Sellner, No. 19; 
Kutscheidt, supra note 17, § 3 annot. 25 

60) 	 Verwaltungsvorschrift Uber Genehmigungsverfahren nach 
§§ 6, 15 Bundes-Immissionsschutzgesetz (BimSchG) filr 
Mineralolraff inierien und petrochemische Anlagen zur 
Kohlenwasserstoffherstellung vom 14.4.1975, MBl. NW 
No. 65 vom 31.5.1975 (Refinery Directive), No. 1.1.1 
b, 1.2.4 a 

61) 	 See authors cited supra note 59; Refinery Directive, 
supra note 60, No. 1.2.4 a 

62) 	 Re9ulation· on Major Fuel-Burning Facilities § 30 



• •• 
- 292 

63) 	 See Mayntz, p. 432 et seq. 

64) 	 TA-Luft 1983 No. 2.2.4.1 

65) 	 Supra note 13 

66) 	 Draft Regulation on Major Fuel-Burning Facilities 
§ 6 II 2,3 

67) 	 BVerwG supra note 19, affirming VGH Mannheim BWVBl. 1982, 
176 

67a) In a broader sense see Jarass, § 5 annot. 17, § 6 
annot. 6. The compensation advocated by OVG Lilneburg, 
GewA 1980, 203, in the case of potentially cancerogenic 
substances is designed to ensure compliance with the 
prohibition of deterioration of air quality as an ex
pression of the precautionary principle. Therefore it 
does not amount to a qualification of the precautionary 
principle. Structurally, it corresponds to the "Voerde 
Cbctrine" (offset) • 

68) 	 BVerwG DVBl 1976, 614; OVG Milnster, 13.3.1974, VII A 
892/71 (unpublished): Sellner, No. 211/212; Feldhaus, 
§.3 annot. 3 

69) 	 Bundestags-Drucksache 8/2751 (1979) § 6 b 

70) Hansmann, in: Umweltrecht mildern?, 1978, p. 116; 
Scharpf, in: Protokoll Uber die offentliche Anhorung 
zum Entwurf eines zweiten Gesetzes zur Xnderung des Bun
des-Immissionsschutzgesetzes, Deutscher Bunde.stag, • 
8. Wahlperiode, InnenausschuB, Protokoll Nr. 98, p. 43/ • 
129/130; contra von Holleben in: Umweltrecht mildern?, 
supra p. 119; Vallendar, id., p. 120 

71) 	 Kutscheidt, in: Umweltrecht rnildern?, supra p. 121, 167; 
Vogel, in: Anhorung id., p. 139/140; Scharpf, id., p. 43/44; 
Ziegler, id., p. 143 

72) 	 Scharpf supra p. 129; Ziegler supra p. 144 

73) 	 Bundesrat, Bundestags-Drucksache 8/2751, p. 12: Ziegler 
supra p. 143 

74) 	 Contra Sendler, UPR 1983, 1, 3 

75) 	 Scharpf supra p. 43, 129 

76) 	 The German version of the report also contains a short 
part on the possible transfer of the American emissions 
trading policy to water pollution and noise control. Since 
this part presumably is of less interest to the American 
reader, it has been omitted in the English language version. 



• 


A P P E N D I C E S 

• 

• 



• 


• 


• 




• Appendices 

APP.ENDIX 
APPENDIX 

APPENDIX 
" 

APPENDIX 

APPENDIX 

APPENDIX 

APPENDIX 

I: 
II: 

III: 

IV: 

V: 

VI: 

VII: 

APPENDIX VIII: 


• APPENDIX 

APPENDIX 

APPENDIX 

IX: 

. X: 

XI: 

APPENDIX XII: 

APPENDIX XIII: 


APPENDIX XIV: 


Glossary 
Federal Register Actions on Emissions Trading 

Emissions Trading Policy Statement 

(47 FR 15076, April 7, 1982) 


Emissions Trading Policy Statement 
(48 FR 170, August 31, 1983) 

Chevron U.S.A. Inc. v. Natural Resources 
·oefense Council, Inc. 
(Nos. 82-1005, 82-1247, and 82-1591) 

State Local Emissions Trading Programs 
(As Of 4/7/83) 

Comparison of Selected State Generic 
Comprehensive Emissions Trading Rules 
{Massachusetts, New Jersey, Oregon, and Maryland) 
Comparison of Selected State Emissions 
Banking Rules 
(Jefferson County, Puget Sound, Bay Area Air 
Quality Manage~ent District, and Allegheny County) 
Emissions Bank Accounting Program of Jefferson 
County (As of 6/30/82) 

Bub:::ile Summary 

(As of 4/7/82: by pollutant, industry category, 

sour~e of ERCs, and EPA Region) 

Bubble Information 

(As of 11/1/82~ by industry category, source of 

ERC, e~issions impact, and cost savings} 

De~~ription of Representative Bubbles 
Profile uf Interviews 

Bibliography 

~· 




e~ 


• 


. . . 

. ~ 

• 




•· 
-! 

1 
i 

' 

.. 

• 

1 

APPENDIX I 

Glossary 

Key terms, as used in this report, are defined below. 

Actual Emissions 

The level of air pollutants emitted by a source (per hour 
or per unit of activity). Actual emissions may differ from 
"allowable" emissions, which is tho level specified in a 

source's permit or in the State Implementation Plan (SIP). 
Whe~her allowable or actual emissions are used in deter
mi11ing the baseline against which e:mis- sions reductions are 

measured will depend on the manner in which the SIP was 
developed. 

Air Quality Control Regions (AQCRs) 

Geugraphical areas defined hy the U.S. Environmental Pro
tection Agency (EPA). There are 247 air qi1ality control 
regions ~or which the state~ must ~uLmic plans to attain 
and maintain National Ambient Air. Q1.1ali ty Standards (NAAQS) . 

• 

Air Qu~litv Manaaement Area (AQMA) 


Subdivision of an ~ir Quality Control Region (AQCR)' 




-
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Allowable Emissions 

The level of emissions permitted by the terms of a source's 

permit or in the SIP. 

Ambient Air Quality Standard 

A standard establishing the maximwn allowable concentration 

of a given pollutant in the ambient air. 


Attainment Area (with respect to a given pollutant} 


A geographical area (Air Quality Control Region on Air 


Quality Management Area) whose measured air quality meets 

the National Ambient Air Quality .Standards (NAAQS) for a 

given pollutant. 

Banking 

See Emissions·Reduction Banking . • 
Best Available Control Technoloav (BACT) 

An emission limitation based on the max:L~i;,m ~egree of emissic 

reduction achievable through the application of available 

methods of pollution control, taking intu account energy, en· 

vironmental, and economic impacts and o~her ~osts. The BACT 
determination is·made!on a case-by-case b~~is, but under no 

circumstances may the level of allowable emissions exceed th' 

permitted as the result of application of a !·Jaw Source Perfo1 
mance Standard (NSPS). The Clean Air Act req~ir~s the appli 

cation of BACT in Prevention of Sj.gnificant- 0«.terioration 

(PSD) areas for new activities. 

Bubble Policv 
-~;...;....-.....;;...-...;;.-

EPA 1 s alternative emission reduction option which allow·· 
existina plants to reduce control requirements at one po •• 

by increasing controls corresponciinglyat another. The bubble 

can be applied both whithin a single plant and between diffe· 

rent plants in the same area .. 

l 



• 
The bubble lets existing plants (or groups of plants) rearrange 

their SIP emission limits to control more where costs are low 
in exchange for less control at emission sources where costs 

are high. Bubbles must be equivalent to the original emission 
limits in terms of ambient impact and enforceability. 

1 
 Clean Air Act (CAA) 


-I The Clean Air Act of 1970 as amended in 1977 is the basic fede
ral legislation that established National Ambient Air Quality 

Standards (NAAQSs) and set deadlines for the attainment of the 
standards. 

Command and Control 

A regulatory scheme based on rules which apply specific emissio~ 

limits - generally based on known feasible control technology 
or other technology-based requirements to every emission point 

within a regulated process. 

~· 
comoliance 

To be "in compliance'' means that an activity has met the rr~qui
rements of the relevant air quality control agency. Sowever; su1 
requirements vary from one-time installation of specified end

o!-pipe measures to actual continuous c9mpliance with all ~o~-· 
ditions of a pennit. 

Continuous Comoliance 

• 

J~ activity is in continuous compliance if, on a day-to-d~y 
or hour-to-hour basis in some cases and/or with 4espect to some 
pollutants, the t-oerformance of the activity is wi_thiH the limits 
specified in the permit, e.g., emissions of gaseous or liquid 
pollutants are within the limits specified, quality of raw 
material input or product output is within the limit specified. 
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Control Techniaue Guidelines (CTGs) 


Guidelines issued by the EPA to assist state and local air
• 
quality control agencies in determining Reasonably Available 

Control Technology (RACT) for achieving and maintaining air 
quality standards through control of existing sources. 

l Each CTG contains recommendations to the states of what EPA 
calls the "presumptive norm" for RACT, based on EPA's current 

evaluation of the general capabilities and problems of thel.. 
industry that is the subject of the CTG. EPA recommends that 

when they include RACT provisions in their SIP revisions state 

adopt requirements consistent with the presumptive norm level. 

Since the CTGs are· based on a general evaluation of industrv, . . 
a state may deviate from the EPA recommendations, because 
the general guidance may be inappropriate to particular f acili) 
~ies in the state. However, a state must justify its deviation 

to EPA.p • 
J• 

controlled Tracing 

~\ See "Emissions Trading". 

f \ 
' Criteria Pollutants----·-· 

Any one of air pollutants for which National Ambient Air Quali· 
Standards (NAAQSs) have been established by the EPA under · 

sections 108 and 109 of the Clean Air Act Amendments of 1970 

on the basis of criteria documents detailing health· or welfa~e

1 
 . . 


effects. These pollutants are: airborne lead, carbon rnnnoxi~e 

:co), ~ydrocarbons (HC), nitrogen dioxide (N0 2), ozone {v3). 

sulf;jr dioxide {SO~), and total suspended particulate matter 

(TSP) • • 
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Discount Rate 

• The percentage reduction in the value of emission reduction 

credits (ERCs) at the time of their use, to satisfy ambient 

air quality requirements. 

Effluent Fee {Charge) 

A fee (charge) paid to the government for each· pound of pollutan... 
emitted into the atmosphere. 

l 
1 Emission Factor 

The amount of a specific pollutant emitted from each type of 

polluting source in relation to a quantity of material 

handled, processed, or burned. By using the emission factor 

• 
. . 

of a pollutant and specific data regarding quantities of 
material used by a given source, it is possible to compute 
emissions for that source - information ·necessary for an 

emission inventory. 

Emission Inventorv 

A list of air pollutants emitted into an area's atriosphere, 
in amounts (commonly tons) per day or year, by type of source. 

Emission Reduction Banking 

• 

"Banking" lets fi.rms get credit for surplus emission reductions 
and store such emission reduction credits (ERCs) in a legally
protected manner. ERC.s can be "banked" (stored) and used in 

bubble applications to m~e~ control requirements for existing 
plants more flexibly and efficiently, as offsets to support 
economic growth in areas not meeting air quality standards, or 
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in .. netting" to exempt ,certain plant expansions or moder. 

zations from New Source Review. Banking rules can speed trade! 

between firms, expand opportunities for bubbles, and encouragE 

the production of cheap ERCs at optimal times. Banking system! 

also provide the certainty needed for firms to invest in ERCs 
when meeting o'tiler control requirements, creating a pool of 

readily available credits that makes trading easier and speed~ 

permit is~uance. 

Emission Reduction Baseline 

The level of emissions below which a source must reduce its 

emissions in order to qualify for an "emission reduction credj 

(ERC). Generally, it is the more stringent requirement of actt 
or allowable emissions. But this will depend on how the State 

· Implementation Plan was developed and on the specific policy c 

that state in satisfying the requirements of the Clean Air Act 

Emission Reduction Credit (ERC) • 
A credit granted to a source operator for surplus emission 

reductions is "banked" (stored) and can later be used in bubble 

applications to meet control requirements for existing plants 
more flexibly and efficiently, as offsets to support economic 
growth in areas not meeting !'l~AQS, or in "netting" to exempt 
certain plant expansions.or modernizations from New Source 

Review. ERCs are used by being converted back into physical 
pollution units, after being discounted (if necessary) to 
satisfy ambient air quality requiremen~s. 

Emission Standards ',l 

Any regulation specifyi~g maximum allowable emissions of a 

given pollutant into the atmosphere (per hour or per unit of 
activity) and requiring the use of specific types of polA.cn 

control equipment and/or fuel: these include New Source~
formance Standards (NSPS), Lowest Achievable Emission Rate 
(LAER) , Best Available Control Technology (BACT}. 

http:expansions.or
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• 
Emissions Trading (ET) 

EPA has been implementing a series of regulatory reforms called 
Emissions Trading. These include the bubble policy, the offset 
policy, the netting policy and emissions banking and trading. 

These policies allow firms to substitute relatively cheap 
surplus reductions for expensive reductions at other emissions1 

J points, by overcontrolling where the marginal cost control is 

.low in lieu of controls whose marginal cost is h~gh. These 
trades are accomplished by a SIP revision. This condition is 
desiqned to·maintain the SIP's integrity and assure enforce' 
ability of alternative emission limitations. Moreorver, under 

"generic" trading rules, states and industry can be exempted 
from case-by-case SIP revisions for many bubbles or other 
trades. 

\,•. 

• 

Environmental Protection Agency (EPA) 


Established by President Richard M. Nixon, effective December 2, 
1970, to administer the Clear Air Act as part of a comprehensive 

mandate for controlling environmental hazards . 
.... 

Equivalent Ambient Imnacts 
'" 

1 

Transactions in ~Res are constrained by the requirement to meet 
ambient impact tests. In nonattainment areas, transactions may 
not contribute to a violation of a standard or prevent the 

planned removal of an existing violation. In PSD areas, trans
dctions may violate a PSD increment or a NAAQS. Varying degrees 
of air qual i.t;y modeling are required for activities to demon
~tra~..:e t·.·,e a.l\bient equivalence of transar.tions in ERCs. 
Facility: 

See "Scurci!" 

• 
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Generic Emissions Trading Rules 

EPA approval of a State generic rule means that individu~ 
bubbles or other trades approved by that State under the rult 

need no longer be submitted as revisions to the State ImplemE 

tation Plan {SIP) • This reduces overlapping State and Federa: -• Review, lets States become full partners in air pollution co1 

avoids unnecessary paperwork and delays, and reduces uncerta~ 

1 and resource drains for State agencies and industry. Trades 
t which can not be accomplished under a generic rule may still' 

implemented as site-specific SIP revisions. 

Hazardous Pollutants . 

Air pollutants regulated under section 112 of the Clean Air 1 

Amendmen.ts of i 9 70 governing pollutants hazardous to health 

which no ambient standard is applicable. Under a 1979 EPA 

polic~, these emission standards are to reflect availab. 

control technology with consideration of control costs. 

Insoection and ~aintenance 

A congressionally mandated program for annual inspection of 

automobiles in ar~as that cannot meet national ambient air 

quality standaxds bv 1982. 

Lowest Achievable Emission Rate (LAER/ 

An emission limitation required for new sources in areas 

that have not y~'L· ~.:...i.;ained National Ambient Air 1,,:iuality 

Standards. Th..:.: ..:.etj.cally tougher than New Sourc'.: Performance .. 
Standards, beca1u·e cr:st _considerations are to ~e minimized, 

LAER must reflect: (a) the most stringent emissi~n limita

tion which is contained in the implementation plan of an·· 
state for a category of sources, unless a permit applica . 

http:Amendmen.ts
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• can demons~rate that such limitations are not achievable: 

or (b) the most stringent emission limitation which is 

achieved in practice within an industrial category, which

ever is more stringent. LAER may not be less stringent than 

an applicable NSPS. 

Major New Stationary Source 

For purpose of implementing the Prevention of Significant Dete; 
rioration {PSD) provisions in the 1977 Clean Air Act Amendments,• 
any source defined in any of 28 industry categories potentially' 

• 

emitting up to more than 100 tons/year of any pollutant, or any 

other source with emissions of more than 250 tons/year of any 

pollutant regulated under the Clean Air Act; for purposes of 

implementing the nonattainment provisions of the 1977 Amendments 

any source potentially emitting up to 100 or more tons/year of 

any pollutant covered under the Act. States are empowered to 

establish stricter thresholds and impose New Source Review · 

requirements on sources that emit less the amounts set forth 
in the 1977 amendments. 

Minor Source 

A subcategory of sources with emissions below some threshold 

defined by states in their regulations or S!Ps (e.g., 25 tens 

per year) • This subcategory uf sources is typically excluded 

from permit requ1i:·ements, and tbus lacks a baseline against 

which emission reductions can be ascertained. 

Mixina Bowl 

• 
Refers to the reactivity ;;... f a given pollutant with other poJ lu

ta.nts in the ambient a1r; t!:e jT".'l.pact of the discharge on ambient 

concentrations of the pollutant is not affected by the location 

of the discharge within the region. This has been assumed to be 

valid for HC and NOx. so 2 , TSP, and CO are considered to be 

non-reactive or ''non-mixing bowl" pollutants. If a mixing bowl. 
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condition exists, the locations of activities do not have to 
be explicitly considered in the development of air quali~ 
management strategies. 

Monitoring 

The measurement and recording of emissions that occur over 
time. The purpose of monitoring is both to obtain a measureme 
and to ensure the permanency of the required emissio:.i reduct.i 

Monitoring can involve in-stack devices which measure emissio 

or devi·ces which measure input or output parameters. 

National Ambient Air Qualitv Standards (NAAQS) 

Standards governing maximum concentration of pollutants in th 
ambient air, typically stated as mic.:ograms or milligrams of 
pollutant per cubic meter of air or as parts per million. 
Promulgated by EPA, these numerical standards are set at~ve 

- designed to protect hwnan health, including that of the rri!ft 
sensitive people (p~i.mary standards~, and visibility, aesthet 
materials, and plants and animals (s·.~::::ondary standards) .NAAQS 
have been established .for the seven _2E,iteria pollutants. Prim 
and secondary standards have been set for each pollutant. For 

;,, CO, N0 2 , o3 , HC, and Lead the prir.lar~ standards are identical 
to the secondary standards (see T.-=J';le ! • Secondary N;..,".QSs a. 
more stringent for so2 and TSP. 

Netting. 

A set of adm~.nistrative proc-:dures tb:. -c exerrtpts plants , · 
expanding or modernizing frc:n new source review requi.rements 
long as the expansion or modern~zation =oes not produce a 
significant "net" increase in plant-wi~e emissions. Netting i: 

accomplished by assuring that any emission increase is c~ 
pensated for by surplus reductions elsewhere within the ~nt 
By "netting out" of new source review the facility may be 
exempted from preconstruction permits and related requirement; 

l 
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• 

including preeonstruction monitoring and ambient air modeling, 

installation of BACT control technology, the offset requirement, 


and applicable bans on new construction. The new source, how

ever, must still meet applicable NSPS. The term "bubble" often 

. .... 
' ' 

- • 

• 


is used synonymously for netting • 

New Source Performance Standards (NSPS) 

Emission standards promulgated by EPA, usually determined on 

an industry-by-industry basis, for abatement of pollution at 
new, modified, and reconstructed sources. The standards are 
intended to be.technology-forcing and must achieve max~um 
abatement while taking into consideration costs, non-air quality 
health and environmental impacts, and energy use requirements. 

Nonattainment Area (with respect to a given pollutant} 

A geographic area not currently meeting a primary standard as 
defined in the NAAQS. Nonattainment can occur for any single 

pollutant and places an area under more strict emission control 
requirements. A major new or expanding source se~~ing to locat~ 
in a nonattainment area must arrange for sufficj-~nt- offsets tr:; 
ensure that Reasonable Further Progress toward attainment of 
NAAQS is achieved. 

New Source Review 

Administrative procedure applicable to major new sources and 
significant modifications of major existing sources that is 
designed to. ensure that the ambient and tachnologv-~used re
quirements appl.icable to these sources are met:. ·.~.uese require . . 
me~ts include preconstruction ·permits and related rP.quirements, 
such .as preconstruction monitoring and ambient air mode:ling, 
installation of NSPS and/or LAER or BACT control technology, 

.. 
the offset requirement and bans on new construction. See also 
Permits. 

l 



- 12 

Offset Policv 

A regulatory device designed to allow economic growth in an• 
area where a National Ambient Air Quality Standard (NAAQS) 
has not been attained. The actual offset is obtained by 

securing a decreas~ in an existing source's emissions to 
more than compensate for emissions of a new source that 

seeks to locate or an existing source that seeks to expand

1 	 in a nonattainment area. 

I Permit ' 
• 

The administrative decision that allows the construction 

and/or operation of a specific source and places emission 
restrictions on it. The permit may specify a specific 

emission limit, require a percentage removal of a pollutant, 

or require a particular work practice. Where possible, ,'1..l1e 

' permit conditions should be used.as the baseline for evalua-
J 

ting emission reductions. 	 ~ 

Pollution Controls 

. , 	
The means by which an emission reduction is achieved. Ge:1e

rally this term is used in reference to the technological 

controls installed by a source - scrubbers, electrostatic 
J precipitators, or other abateme~t. equipment. However, ~t 

inc;_ludes any measure taken to achieve .emission reductions.
shutdowns, production cutbacks, altered work pr21.ctices, al terc 

tion of inputs or production processes, etc. 

., 
 Prevention of Sianificant Deterioration (PSD) 


i 

Provi.sions of the 19 77 Clean Air Act Amendments to p:i7~ve:;,t 

the deterioration of ambient air quality in clean areas. ·r·h1: 

Amendments establish three classes of areas where air qual~ty 

mee-i:s or exceeds the national a.r.-nbient air quality stand... 
PSD areas are designated: Class I (large national parks and 
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• 
-i 

j 
! 

) 

~ 

• 

1 

• 


wilderness areas); Class II {very clean areas where mode
rate industrial growth is permitted); and Class III (Class II 
areas designated for industrial development). The purpose of 

the PSD program is to prevent existing ambient air quality 
with respect to sulfur oxides and total suspended particulate 
matter from deteriorating more than an established amount 

beyond baseline pollution concentration levels, called a 
PSD increment. With respect to other pollutants regulated 
under the Clean Air Act, no increments have been set; however, 

new and modernizing sources are subject to new source review 
requirements and must use BACT. 

Primarv Standards - See "NAAQS". 

Reasonable Further Progress (RFP) 

The requirement under the Clean Air Act that areas designated 
nonattainment achieve annual incremental steps toward satisfyin( 
ambient air quality standards by the designated deadlines. 

Reasonably Available Control Technology CR.ACT) · . 

Required of existing sources in areas that have not achieved 

national ambient air quality standards. Refers to the lowest 

emission limit that a particular source is capable of meeting b' 

the application of control technology that is reasonably avail

able considering technological and economic feasibility. For 
many categories of sources, EPA provides guidance for technical 
definitions of RACT (See "Control Technique Guidelines"). 

Secondar•LStandards - See "NAAQS". 

Source· 

Any building, structure, facility, or installation which emits 
any air pollutant. A source may include several specific emitti 
points, but is limited to those owned by a single legal entity. 



•• 

- 14 

the term may be defined differently for different air 

quality control programs. • 
State Implementation Plan (SIP) 

The legal 	mechanism, subject to approval by EPA, by which a- state proposes to achieve and maintain the ambient air quality 

requirements of the Clean Air Act. The SIP specifies emission ., 
reductions from stationary and mobile sources necessary to meet 

I 
4 	 ambient air quality standards in an air quality control region. 

EPA may draft and promulgate a SIP or portions of a SIP if the 

state privisions are jedged by EPA to be inadequare. A "Condi

tionally approved SIP" is a SIP that has been approved by EPA 

with reservations as to additional measures that may be re

quired to meet the NAAQS. An "accomodative SIP" imposes un

equal emission reduction requirements on activities of the 
same ca·tegory within a region. 

Trade 

The sale or other transfer of ERCs from one legal entity to 

another in some kind of market situation subject to review 

and approval by the competent air pollution control agency. 

User Fee 

Charges levied against sources that make use of the emission 


reduction banking system. The charges ~an be used to defray 

.j operating expenses or to fully fund the operation of the
• 

emission reduction banl~ing program. 

• 
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• Variance 

Temporary permission granted, under stated conditions, 
to a source operator to exceed the emission limits 
prescribed in a permit or regulation. Usually granted 

. to allow time for engineering and fabrication of abatement 
.... 

equipment to bring the operation into compliance. 
1 
) 

. 
~ 

' 
~ 

• 

• 
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ENVIAOMMENTALPROTEC110N 
AGE~CY 

(PFlu.P'A'-·199'-5) 

Emissions Trading Polley Statement; 
General PrlnC:oles for Creation., 
Banking. and Use of Emiu&on 
Fleductton Credits 

May lZ. lSlll:t. 
AGENCY: Environmental Protection 
Agency. 
AC110H: P:-opcseci policy statement and-1 
accomoan~ teclmical illaues 
document 

SUMMARY: JI is the policy of E?A to 
encourage uae of em.iHiona trades to 
achieve more fiexible. rapid ud 
efficient ar.ai.nment of national ambient 
ajr quality standards. ·· 

This Policy Statement describes 
emissinn1 trading. aeta out IJeneral 
p:iDaplea EPA will use to evaluate 
emi~ior..s trades 1111der the Clean Air 
.I\c:. and expand.a Ol'Portunitiea for 
ata tea and iaduatr; to use these lese
C."latly control approaches. Emiaaion1 
tradin$ includes several aitematives to

I 	 traditional l'cgulation: bubbles. netting, 
and offsets. as well a1 ban.Id.~: fatorase)\ of em.iasion reduction creditll (ERCa) for 
future uae. Tneae alternatives do not 
al:er exist.ins air quality requirements: 

·the:" simply ~ve 1tate~,and iadmtry 
more .flexibility to meet tbe1e · 
requJnmenta. EPA end::irsea em.t11iom 
trading anti support.I its accelerated use 
b~· states and industry to meet the 1oala 
of the Clean Air Ad more quiddy and 
Inexpensively. 

Thie Policy Sutemct replace• the 
original bubble policy {44 FP. 7'1719. Dec. 
11. 19'19} and set. forth mimJ::lu.m legal 
requirementl for cnatio.n. 1tora3e or use 
of emission r!!du~tion credit. in any 
emissions !J'ade. lt al10 provides criteria 
for ":teneric·· SIP rules under which 
ttines t..J.n ai:prove bubble or other 
traci.ea Wilbout ca1e-by-aae federal SIP 

. review. • 
E:'A encoW'112es atatel ?o continue 

adopting 1eneric tracilns rules and 
appro\.;n!! individual t:"ades. Until EPA 

,takes fin!ll action on this proposal. it 
• . .,ill !!v11.luate ata!e adona under the 

. pr.::cipies 1P.t fo~~!\ here and illustrated ' • ,ii! t."i.:: acccropanyins Technical luuea 
. Dncume::t. ' 

. 	EFFECTtVe oAn: Thia Policy Statement 
is effective a11 interim l'Uidanc:e upon 
pub~:ation. Thto deacili.:ie for aubmitting 
written com?nent• ii Julye. 1982. 
ADDR£SSU: Co:nme:ita should be 1e11t 
Ir. mplica!e if P~Hib!e to: Central 
Do=ut S.ection lA-130). U.S. 
£nvironment11i Prntection Ag"!Dcy, 

Washington. D.C. 204e0. Attn: Doc. No. 
G-81-2. 
DOCKET: EPA has established dociket 
number G-81-2 for th.it action. This 
docitet is an organized and complete file 
of all si~ficant information submitted 
to or otherwise considered by EPA. The 
docket is available for public inspection 
and copying between 8:00 a.m. and 4:00 
p.m.. Monday throwzh Friday, at EPA's 
Central Docket Section. A reasonable 
fee may be charged for cop Yins. 
PURTHER INOUIAll!S: 

Ivan Tether. Regulatory Reform Staff 
(PM-%%3), U.S. £nyirgamental 
Protection Agency. 401 M Street. SW.. 
Waahinir.on. D.C. %0460. (202) 382
2165. 

or 
Leo Stander. Office of Air Quality . 


Plannir.g and Standards (MD-15). 

Research Triangle Park. North . 

Carolina zr.'11, (919) !>41-5516. 


IUPP\.EMINTAAY IN'°AMATIOJC Under 
Executive Order 1%291. EPA mmt judse 
whether thia action ia "major" and 
there!ort subject to the requJnment of a 

· Regulatory Impact Analysis. Thia actioa 
IA not major beeauae it establishes 
policiea tbat are voluntary and can . 
1ubatantially reduce co1t1 of complying 
with the Clea.a Air Act. Furthermore, it 
can reduce administrative complexity 
by reducing the number of trade1 which 
mmt be approved by EPA: can stimulate 
innovation iD pollution controL and can 
allow atate and local pollution control 
q~ncies to ct>nserve scarce reaourcea. 

This Policy Statement waa aubm.itted 
to the Omce of Management and Budget 
for review. Any comments from OMB to 

-!:PA are available for public inapection 
ill Docltet G-81-2. Pursuant to 5 U.S.C. 
80S(b), I hereby certify that this action 
will not have a significant economic 
impact on a substantial number of small · 
entities. Aa a policy designed to allow 
flrma nextbility and to reduce 
administrative complexity, lt will 
Impose no burdens. on either small or 
Jars• eutitiaa. 

L IDlloductio:a: Campcment. of 

F.miaaiom Trading 


This statement details EPA policy on 
em.i1aiom trading. It presenta the 
minimum conditions EPA considers 
neceaaary for em.iaaiom trades to Ntiafy 
the Clean Air Act. It 1implifies past 
requirements and expand.a opportunities 
to uae these more emcient alternatives. 

A. What 11 Emission• Trading! 
Emission• trading comia•1 of bubbles. 

netting, emisaion offseta. aud emiHion 
reduction banking. These alternatives 
ln\•oJve the creation of aurplWI 
reductions at certain emisaion eou:ces 

and use of these reductions to meet 
requirements applicable to other 
emission sources. Emission trad •. 
provide more flexibility. and ir.a 
therefore be used to reduce cont!' 
costs. encourage faster compliance. and 
free scarce capital for industrial 
revitalization. Moreover. by developing 
"generic" trading rules (see section W 
below} statea 1 and industn• can be 
excused from SIP revisions. and 
attendant delay and uncertainty, for 
many individual bubbles or other trades. 

B. The Bubble Policy and Today's 
Improvements 

EPA's bubbie policy lets e:cistin& 
planu (or groups of plants) decrease or 
be excuaed from pollution control& at 
one or more emissiona sources in 
exchange for compensating increases iD 
control at other emiasion sources. 
Bubbles give plant managers flexibility 
to develop less costly ways of meeting 
air quality requirements. Each bubble 
must be equivalent to the original 
emiaaion limits in terms 0£ ambient 
impact and enforceability. Bubbles 
camiot be uaed to meet technology· 
baaed requirement. applicable to new 
aourcas. 

Thia Policy Sbite:aient replaces the 
original bubble policy (Dec. 11. 1919; 44 
FR 71719) and broaden• oppo1t·s 
for the bubble'• uae. Major ch 
.1.n.clude: · 

• Authorizing generic tradins rules for 
all criteria pollu..a&lta: 
.. • Extending uait of the bubble to 
areaa which lack a~proved 
demonstrations of c.:~ta.iar2ent of the 
national ambient air ~uallty •~.mdarda; 

• Expanding oojlort• '.lilies for use of 
bubbles aa an alt"tnau11e means of 
meeting reuonabiy available control 
technology (RACl') noqllirements; 

• Reducmg U!!!'PCes114l..'j' requJnmenta 
for detailed ai .. :;uality mocl~l.ing of the 
ambient impact of eacl. ~~·: 
. 	 ·• Reducing unDef!,,.••!lry ~omtrcinta 
on trades l.Dvolvln8 open duat som-cea ol 
pm ticulate em.iseions; 

• Allowing VC'C and CO 1ource1 
more 1ime to implement bubbles under 
ad..~trative complicnce schedules. 
coz..aistent with rea1t1;:-,ble further 
progress and statut'lrJ de..~ 1;:;es for 
attaiuiIJa ambiP".it i;ta"~ll·U.: 

r Allo~!lg ,. : ·' .._..a to 11se the bubble 
to come iato e~r.i1 :h2nce. inatead of 
having to bi4 on a c...n:~liance 1chedule 
with origi-.al Sli> liD:.its tc. lie eligible to 
bubble: and 

' -s..ru" illc:iudn aiiy Pntlty properly deleteted 
authority lo admini•t•r relennl puu o!. 
lllapla11111111taliOD Plan (51!'~ v::~er the Cle ct. 

http:origi-.al
http:ambiP".it
http:Waahinir.on
http:traci.ea
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• • Allowiq braadar UH of emiaion 
reductlom &um ahutdowna. 

Thne and otber chus•• ue 
txplained below and iD t.be 
ac:compuyina Technical I.auee 
.Doc:rmumt. 
CN•tlln8 

. Netttna remova tbe burden of DIW 

· I01ll'CI nviaw requirementa from plants 


txpudiq or modemiziiia in PSD and
- nonattainment areu. ao lana .. any! IDc:niue in plat-wide emiaiom is 
l luiptiflcant. Sy "Dltttfq out" of ?9View 

1 
t.be new fadlity may be exempted flam 
preconatruction permits and auoc:iated 
requirement.a. lndudina momtoriq and 
modeJfn&, installation ofBACT or LAER 
control technology, the oflUt 
requiremmt. and applicable bans oa 
uw conitructian. The new facility mut 
•till meet emission limits utabliahed by 
aew s0mce performanca 1tanduda 
{NSPS] under Section lll of the Caan 
Air Act. Ru.la pveniiq nettiq for 
IGurcet in att•inment (PSD] area were • 
publlahed on Aupt 7, 1980 (45 FR 
12819) ad rWn fm nanattainment anu 
wen expanded on October 14.1981 (48 
FR50188). 

D. Elniaion O/faltta 

• 
In nonattaimnellt anu. aw mafor 

etationa.ry llOW'Ce9 aDd modiflcaUom 
may be required to secure eufllcimt 
niplua enmaion redudiou to more 
then "off19t" their iDc:reued mmaiom. 
This requirement a deligned to permit 
lnd111trial ll'Owth iD.nonattaimnent 
area• while improving air quality. It ia 
c:ummt1y lmiilemented by naln 
publl1hed at 40 CFR 51.la(j) and 5L18 
(Appendix S). u amended by 45 FR 
52878 (Augut 7. 1980) aad 48 FR ~ 
(October 14. 11181). 

E. Emiuion Rllduction ikznirin, · 
Benkiq lets 8nm 1ton quli.fied 

emiasion reducUona f'm latsr UM iD 
bubble, nettfq or offaet transactions. 
Banked emission reduction credits 
(ERC.J caa mo be aold to ftnm •eeldn& 
aJternate waye to meet f'ltllllatory 
requirements more quickly flexibly. 

EPA's reviled offset rulins (40 CFR 
· 51.18. Appendix S} authorized states to 
<fttabli1h banking nUH 81 part of their 
SlP!. Thia Policy Statement and the 
Tedmic:al la•uet Docum~nt ant EPA'• 
first detailed articulatio-i of the 
necessary component'!' of a compiete 
atate ban.kins nale wder the Clean Air 
Act. 

F. Ef/llt:I of Thi• Policy Su,;temsnt 

• 
Emiasiona trading is volUDta.ry. States 

are free to adopt generic niles ar let 
tradet continue to be implemented aa 
mdJviduaJ SIP revision.. They may 

edopt rules which incorporate all ar eny 
combiDatian of thne trad:J.Da 
approacheL 

EPA ii iuuina tbil Policy Statemm:it 
u a propoaa.I becauae e.lem.mta of 
emiaiom t:ad.lq. parUculariy J,enpna. 
raiJe illaues which have not yet been 
Abject to public comment. EPA W'8•• 
lDtereat parti11 to 1ddrn1 all ntlevut 
blue• iD t.bair mmmenu, 

HoW9'¥91', miUl Bn.a1 act1on tbe 
Agney mteadl to UM the princ:tpla Jn 
t!U.t Statement to evaluate tnldtag 
actfviU•• whJch become npe for 
decisicm. includin3 state adoption of 
generic bubble aad bmking rule.. Many 
1tatee are now lmplementiq nch rule• 
IDd IJacndd c:cmtlnue to do IO. 

Thia Polley Statement 11 •cc:mDllanied 
by a Tedmical Iana Document for UH 
by atetea and lDdUltry ill fmther 

· 	mdentaDdiq tmli..iom tradlq. The 
Doc:mnent offen more detail oa 
mimmum requiremeata ad available 
optfou under th• Clean Air Act. EPA 
lllo illvtte1 comment on any upect of 
the Technical line• Doc:mneut. 

Thia notice re1Ject. the CUftellt Clea 
Air Act end e:xiatillg regulatfom. A 
Polley Statement cannot 191all7 alt.er 
nch requiremmU. However, it 
11tabllahe1 EPA policy in areu not 
aovemed by applicable regulatiom and 
Mta out general priD.dplet which 1tetes 
and iD.duatiy may use to apply thoM 
regulatiom in individual cue1. Peadiq 
litflation or future ruimnaking may alter 
the general principles outlined here and 
raflected int.be Technical UR•• 
Doc:mnent...Futme federal or state 
rulemalaq. such a• additional RAcr 
requirements or ch&D3•• iD ambient 
1tandarda. may allo affect finm t.bat 
have ensased in emi81iona tradiq 
actiYitie1. 

D. Mbdmum Lepl llequiremeats far 
Cntadat. Uling. and Buk1na Fnri•uaa 
Reciucdon Cred1la I 

A. Creatina Emia~an &duction Credita 

Emiaeion reducUon CZ"9dita (UC.) are 
the common cwtency of all trad:J.Da 
activity. To aaeure th.at emia1iom tracfea 
do not contravene relevant requirements 
oC dut Clean Air Act. only reductiom 
which are aurpJm, 11nfarceabl11. 
permanent. and quantifiable can qualify 

'Becau. lhll PoUCJ SlaWJUu! ad 
llCCalllpaaytnc Tldmica! llne1 Doc:umet retSect 
..-ral Oeu Air Aei 11'\0dpjn. atai.. ud 
illdMdul eo- uw tr.. to ab.;iw cbiit a ....U 
priDdple doet aot •wly to puur:War cin:ulutaaca 
ar c:aa.ld be ••U.ftlld 111me •PPl"O•claa ocbsr tbUI 
lhoM ~bed. 511111 and IOU!'l:aa laawa tbil GPCloa 
mar CllJftDI law. and 110r.bin8 izl dail PDJley 
Stai.meat or WI accam11enyina Tec:taucal 1Mue 

Docwzla& NtU'IN \heir oppommity IO IMka audl 


u emis1ion reduction credits and be 
banked or ued in an emisaiom tnde. 

t. Surplua: Only emiaaion reductions 
DOt currently required by law can be 
c:rmaidered nrplwa. To define what ia 
nrphal. the state IDUlt fint e1teblish an 
appropriata emiaiom be1eline against 
which nrplu reductlcma C8Zl be . 
cali::Wated. 

'bl nonatlainment artKa with approved
dtllllomtrationa ofattainment. the 
bueliDe !DUSt be comiatent with 
unm1»tiom ued to develop t.be are•'• 
SU». Only reductiom DOt unmed in the 
area'• deJDomtration of reuonable 
farther Provn• and attainment can be 
considered aurpJua. Thi• generally 
meam t.bat actua.I emis•iom muat be the 
bueline where actcsa1 eaua1iona were 
ued far tuch demomaations. aad t.bat 
allowable emiaeiom may be t.be 
bueliae whanr allowabJe emiastom 
were ued for nch demomtneiom. 

ID nonattairunut art1a1 Jat:kiltg a 
dmnon.tnJtion ofattainment. states may 
ue a variety of baeilaes whtch da aot 
Jeopardize attaimue:at by statutory 
deadliD.n. lD generaJ. •tata• may UH u 
baaelinn either ac:tnal emiaaiont (with 
mmce commitment to future redactions 
If needed for attaiDml!llt) or emiaaion 
Jevela which reflect reaeonably 
available control technology. However, 
where nc.b areaa moat attain primary 
ambient air quality standards by 
December 1982. baseline• refil!C'tfq 
reasonably available control tecbnolos.v 
(or emiasicm aomce1 involved ill the 
trade muat be uaed. 

/JI attainment~ to be comistent 
with air quality requirements· 
established in prevention of significant 
deterioration (PSD} programs mder 
Sec:Uon 110 and Psrt C of the Clean Air 
Act. ac:tuaJ emislion• would normally be 

· th• baseline. States may uae allowable 
emiuiom u the baseline. if prat1er 
c:omideradon of increment cozawmptic.a 
la ••nred. 

2. Enfol'CllGh/e: To aawre th.at Clean 
Air Act requirementa are met. each 
tramaction muat be approved by the 
1tate and be enforceable. Enforceable 
emission limib may be created through 
SIP revisiom (see Section JV}, under 
generic trading rules (see Section Ill}, 
through new source construction 
permita: or throulh •tale pemits issued 
under 40 CFR 51.18. amon11 other ways. 

:J. Pennanent: Only permlln'!Ut 

reductions iii emiQiona can qualify fo: 

crediL Permanenca can ~enitraUy b(;'' · 

aasured by requirirul chan"ea in ""urce 

permits to reilect a reduced 1 .. v .. 1 nf 

permi1i.ible emi11iona. · 


4. Quantifiable: Emi11ion reductfnns 

must be quantifiable in terms of hntb 

mtta•urina the amnnat oft.be ntdur.tiou 
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11nd charr:t.erizin+ that reductio11 for 
fature use. Quantifieaticn may be baaed 
on emission factors. steck testa. 
monitored values, operating rates and 
averagina times. prosesa or production 
inputs. modeling. or other :'l!asonable 
measurement practices. The same 
method nf calculating emiasions should 
s•nerall:v be u.ted to quantify emission 
levels before and after the reduction. 

B. Using Ernis1ion &duction Crediu 
ERC. may·be uaed by 1oaree1 in -

bubble, neum,. or off1et trsnsactiona. 
Tba general priDdples below wW Hrute 
tbat all ues o! ERC. are consistent wUh 
ambient attairunent and maintenancit 
c::inaiderationa under the C!ean Air Act. 

1. Emiaions trades mu•t involve tire 
1ame critllria pollutant. An emis1ion 
reduction may only be traded qainat an 
lnc:reaae in the same·c:riteria pollutaat. 
For e31;ample. only redw:Uom of 
particulates can be substituted for 
inaoa•MS cf particulates. reductions of 
VOCI for increases in VOCa. 

2. All u.ses of£Rea mwt .atisfy 
applicab/11 ambient tnt..s. tiae Clean Ab: 
Act requires that all areu t.braugbout 
tbe coun~ attain IUld maintain national 
.mbienOir quality standard.I. Tbe 
usbient effect of a trade depemil on the 
dUpenion c::hancteristica of th= 
pollutant iDYOIVed. .Ambie.at 
con1iderations will generally not affect 
trades involviDg VOC or NO. wboM 
impacta occur aero•• bro.1d 3ec~abie 
arua. Far theee poilu.tanta "po\IDd for 
pound". trade• may be treated as equal 
in ambient effec:t. However, di•peraioD 
c:bvacteriatica are im,::artaou for bubble 
and oflaet trades of SO.. TSP. or CO 
wboae ambient impact may vary with · 
whan the emiuiau increues and 
dec::reue• oc:cut. Tndas of these 
pollut1mta muat demooatrate equivalent 
ambient impact unde: ~. three-tiand 
modeling .screen discm.aed in tba 
Technical 1 ..uea Document or under a 
·1im.Uar approach. · 

3. Trades mouldnot increase 
b0%ardous poilutanu. Except H may be 
sped.6callr J)ermiUed by future national 
tnniasion 1tanc!ards !at hazard.au air 
polluta.nta (NESHAPsl. a 1ource may not 
uae a bubble to meet NESHAPa 
ft!C!uirementl or iD::reaae emt.Htoaa 
bevond the levels they prescribe. When 
a lri.mficant fraction of a critaria 
pollutant •tnt•m ba1 been liatad UllGer 
Section 11! but not yet regulated. 148 
bn.ardou1 em.iHiona involved in '.Ile 
trade ahocld either remain eqw ~ or 
soould decres.se (i.e .. ~ trader'.. dawu}. 

'· Emiss:·cn trode1 connol i,ie uaed to 
l1''11t1l a::J;>li::t:b/11 1.ec;._.,a/ngy• .Jmed 
:=:;ui!'em1tnts."New or expandi::g 
to1•1"C81 camto: ae ERCa to meet ':ltW 
tm:!'l"..a p-fnft!'lcce 1t111ndarda. best 

avaflahle control technology 

reau.irements in P5D areas. or lowest 

achievable emission rate control 

tedmology requiremenu in 

nonattainment areas. 


5. Slat1111 may allow bubble11 in area• 
without approved demonstrations of 
attainln11nt. Statee are authorized to 
approve bubbles in 1uch areas. 80 lo.as 
••timely attainment of air quality 
atandarda will not be jeopardized. (See 
Section Il.A above and the Tedmical 
Iaauet Doc:mnent}. 

e. Sourr:ea may uat1 the bubbl11 to 
achieve camplianc11. Stat.et may allow 
IOW""..es to wie a bubble to achieve rapid 
comi>lia.nce once applicable emi11ion 

.limit.I and deadlines are established u 
part of a bubble application. _States need 
not require 1ources to develop and 80 
forward wtth"detailed plana (including 
arderiDg equipment) to meet origi.Dal 
emi11ian limits when new limita which 
will tuperced11 them. are pending under a 
bubble application. 

'1. Stal.ea znay ext.end certain 
carnpJiant:11 •chedula. Statn may give
1ource1 more time to implement bubblu 
by ~ting compliance extemiom •• 
part of approval1 under pueric. ral•a, 
where Cl) the area baa received an 
attainment atemion ander Section 
172(.a){Z) of the Cean Air Act 
(applicable to voe or CO): and (ill the 
tatlll amount of l'l!ductiom required to · 
satisfy the at.ate'• reuonable further 
prcgreta demomtration will not be 
redUeed fer each year in quelltian. States 
may grant limilar compliance 
extemiona for VOC or CO bubbles 
approved at individual SIP "'9iaiom 
subject to (I) above. provided the 
extension ls comutent with reuonable 
further progren requirementa {See 
Metion IV below). 

a. Stattn lf!ay appt'DV'fl bubbJei 
involvina oJJlln duat IOlll'Ca of 
jxut.iculat.e «tlil;aion.. baMKJ on 
modsling demonstrations. nu. action 
reduces pHt reatrictio.n.e on trades 
~valYiDs open duat some.ea of . 
putlculata emiuiom. Such trades may ,. 
be approved bued on ac:c:eptable 
modeJJ.us and/or monitoring 
demomtratiom. provided aources agree 
to poal·appraval monitoring to 
determine ft predicted air quality rnulta 
have been realized. 

. . . . . 
C. J!anking Em.iu1on 8!duction Crediu 
. Oaly emisaioa reductiom that are 
1U1PIU1. permanent, enforceable, and 
qwm.ti6able can be banlted.·To provide 

• muimum protection for sources and 
avoid future legal problems. state 
ba:ildns rulee aboWd specify the 
OWD.enbip ri3bta establiahed. tbe types 
of 10.vce1 eligible to bank ERC.. &lld 
any additional conditioas placed on 

certifying, holding. or using banked 
ERC.. 

A.a a le3al minimum. state.g 
rules must establish ownerr. hti 
which are consistent with Cl l\ir 
requirements. includina the requirem 
that SI.Ps provide for attainment and 
.maintenance o! ambient air quality 
etanda.rd.a "u expeditiously as 
practicable." States have conaiderab 
latitude in meeting this requirement. 
may p1U11Dtae banked ERC. qaiD&t 
any ambient·based reduction in 
quantity, ao long as that @U&rantee de 
not inter!ere wtth reasonable further 
progre11 and attainment lhouJd ambi 
etandarda chas18e or additional emiiu 
reductions be required. 

ID moat state• banking will be &ll 
extension of ousoing permit activitie1 
The state or it• deaipee will accept i 
evaluate requests to certify an ERC. 
maintaill a publicly available ERC 
resi•~ or sUnilar wtrument describ 
the quantity and typea of banked 

credits. and irack transfers md 

withdraw.U. of ERC&. 


UL State Gemiric Tntdiaa Rule. 
Use of emi11ion reduction credits 

wider atate generic rules approved bl 
EPA will DOt require individual SIP 
revisions. The Teclmieal Issues 
Document explaim acceptable generi 
rules ud procedures which .mi
adopt to reduce the med for 'dui 

SIP reviaiou. 

, Embaiona trades can be approved 

without SIP revisiom if evaluated imc 
EPA-approved state procedures that 
uaure DO tnlde will iDtedere with 
timely attainment and maintenance o: 
ambient atandarda. ·Slate generic: mle1 
are approvable only if their procedun 
are 1ufficient1y replicable in operatio1 
meet this test. 8y approving the gener 
rule. EPA approves 'in advance an am 
of acceptable emisaianJimita. and no 
further caae.by-caae federal approval 
required for individual irade• develop 

• ~der the rule. 
'Any trade under a generic rule will 

involve em!Nio!' ~creaaea at some 
aources and emi111on decreases at 
others. For trades to be approvable 
under a generic rule. the sum of these 
increase• and decreases (i.e. applic:at 
net bueline emia1ion1) muat be zero c 
Ins. Statea may. adapt generic rulet 
which exempt from individual SIP 
revi1ion1: (l) ds minimis trades whOfl 
sum of tbe emission inc:reaae1. looleit& 
only at the increasms:•oun:ea. totals 
le11than100 tom per year after 
applicable control requirements: {%} 
trades involving voe or NOs emiaslOI 
(3) trades between SOs IO~ 
between CO aourcu•.or be•.,.-P 

l 
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• 1ources. provided thoae soarces are Interested partiea will have tull 11. n-ad• C.0fl'fll'flfi by C.n11rit: llui• 
located iD th1t 111me immediate vicinity opportunity to sc:rutmi.ze application of A. Caara1 Princ:ipl• !orEvalwadq Cc.neric 
and emil1ion1 do not increase at the the11e aeneraJ pr.ndpJes to specific lWi• 
eource with the lower effecttve plw:ne cases. and to seek subsequent judicial B. Scope of Ceuric Ruinheipt and (4l other- SO.. CO or TSP review of mcb ca1es. when particular
trades which do not increase emi11iou 1eneric rules or ia.dividuaJ trades are C. Applicability To Pftlcna Fugitive and 
and fer which cuefully defined uae of a Opa Dut Tradnproposed anci approved.

·~model pntdidl DO aignificant 
 Thia Statement expazi.da opportanitfes D. Emorciq Emmioo Limits Under G.nencmer..-.. in ambient conc:mtratiam. EPA ta use emieaiom trading. If implemented R:daIDCOa:'l'.!ff atatn to adopt '1!cb rules ar -i 	 by 1tate1 it Gan allow industry to ue thedevelop alternative &1Jproachn that 	 E. EP.\ Ontsfpt afTtade1 Uada C..eric 

bubble and other tradiq approachn inf 	 eqully anun attainment and ... 
additional drcwmtances and' 	 maintenance of ambient standanU. r. PlabUc Clllllmllllt

To th1t extent 1tata proc:edures for a•Q11r8Phic ana.. The poJ.icy will ~ 
rulemaking or permit change• do not reduce adversary tensiom. allow sr.ata UL nod• not C.Onndby C.n.ric lluio

"' aairwa reaeonabie public notica and to benefit from mdmtrial knowledge.l AIJpeadbc Regional EPA .Emiuioaa T?adiq
opportunity Cor comment on propoeed. and encourage quicker compliuca. Coordinamn 
tradn. 1tates 1hawd incorporate 1uch while ntdo.JCi.n8 wmeeesaary federal 
praviaicma u part of their ge.a.eric rulea. review. It mpre1ents important Emfuiau Tzadlq: Tedmicai i..a.. 

regulatory reform. for 1tate1 .. well u Dommmt
JV. Tradel Not Co"'9d bf c..ric 

fDdu1t:y, bf encauraging greaterhi. 	 Tbf. Document offers more detail on 
Oexibility ti maetiq air quaJfty 10al&. tedmU:al iSlluea Cm finm and pollution·stata and IOUl'C89 may ccmtlnue to· 

CODtrol agenciea 1eeJdni to implement use the SIP reviaion pl'DC8•• to Dated: .,,m %. imz. 
Individual emission trade. or 1enaricImplement tndn •bich are not CCMll'ed Alim 14 Galmd. 
tradiat :Wes that meet the prindpl• mby a generic rule. Became the SIP Admiatittnlm'. 
EPA'• Emisliom T?adiag Policy revi1ion proc:e11 CUI take acccnmt of"' 	 ...,......_ ~TedmicaJ.1- Statemant.1 It describes both themany mon individual variattoaa. tradn ,,_,,,_. 
minimum legal requirements for -.hich could not be accompJ.i.ahed under 

• seneric rule may 1t111 be tmplemm:ated 7ABLB O,CON'/ZNTS 	 em.ia1iom trade• under the Clean Air 
u site-spedflc SIP revtsfom. 	 Act. and a range of legal otitiona wbich 

L Componentt ofEmiuiom nadJ.rraEPA will tab action on generic rule• etates •may comider. States and 
U&d Individual trade1 111bmitted u SIP A. Czead.q Emluioa Redactlaa CNdltl tndu.ltry an encouraged to~ other 
nrrtaiom u quickly u potaible after a 1.. All Reducdom Mat 0. Sarpiu approache.a conaiatent with thote 
etate ha• adopted a SIP reviaion and .Z. Alt.macmi E'miHicm Umita Mut .a. d.lac:uued hme. 
mbnUtted the action to EPA. EPA .bfan::11able Emiaaio111 trading ill voluntary. States · 
IDCOWlp• "'parallel procnaq.. of such S. All RedUCUOIS.I M'111t Be PtrmaJll!m may implement emiasion.s trades an a 
~om. with EPA and the state '- All Reducdom Mut .Be Qv.imdal:Wt cue-by-caae bam or develop genetic
CJDdacUn& CODCDft'eDt revi.w ao that tradiq rulea covering one or morea U.tnf EmiRiao RedUCUan CNdiuibc:.\h agenci.t• can propoae and take 	 cla.eaesoftraa.aactiams.Tradesunder 
Ona: ~ctioa at 1'0U.8hly tbe aame time. 1.. Jilubat&DUn Prmd:plea for Ulfnl !RC. approved generic rulet will be exempt
EPA will &hlo publiU conc:oncroversial L Emi11ioa T?adn Mut llmdve dMt Saw from individual SIP revisions. Such rulesPoU11tantSIP rriUiom u immediate final actiom. can alao provide sreater cartainty byb. All u... of ERC. Muat S.t:ilfy AmbUmacon•;G'tlD$) them to propo.all only if ipec:ifyiq which trades are quickly
requesta to aabmit commenta are T•ta approvable.c. T?adaa Shoald N'.,ot ImncM Net Sueilaereceived within 30 dafl (aee 46 FR 

l.IDihtou 	 Section I of tbia Docmnent expJaim4441".'! ~. t.1881). 
cl. Trade1 ShoWd Not mer-.. Huardaaa p:neraJ legal principles goVerniq ail 

v,~-. 	 .!mialiou emil•iom tnding. Section lI explaina 
priDdple1 govemmg state generic rules.Thfl Polley Statement Ht. out baaic e. Tradel Cuaot Be UHd ta M9et 

plindpl1111 far IDdividual trade• md Tachnolag-BUed Requ.inments Section m diacusaes •pedal 
approvabJe pneric trading raln. EPA !. T?adaa mvolviq ()pa Dlllt Fmiujoa c:omideratiom Cor emisaioq trades 

Somcea implemented as individual SIP reviaiom.encno;nga atatn to ue these principle• 
• 	 i u a fram.eworit and refer to the Z. Procedural Siep. tor U1iq ER~ Because theae sectiou reilect general· 

i accc..npuayins Tech.aica.l lHuea L Bubbles Can Be UMd to Acm9Ye Cean Air Act principles. states and 
Compfiam:eCO\.-im'.:.:o:.~ ;or further diacwsaion and 	 Individual IOurcet mnain free to show

' 	 b. Extensiom of Co1r.pliance De1dlmel- ~~r.:.,.. State• are encouraged to 	 that a general principle does not apply 
c. Pen~ Emorcmr\mt Actimia.:.~11gn ·>ther rule1 which 1atisfy these to particular drcumatances or can be 

p~"iDciplea but meet their specific needs. C. Bankina £mi1lio<"i R-*'1ctfaa Crlditl 1&tisfled using another approach. States 
I.• a pollr.y •tatement. thit notice doe• 1.. au.1..Mmt C..·r.i1JC9UI Adminilitarmg . and sourc..-bave this option under 

nut uL<~liah c:ancJuaiveJy bow EPA will Aaac:y current law, and notbini in the Policy 
resolve iasuu in iDdividuaJ cans. KO.\ 1. ODI~• ERC. :.fey~ 3-ked Statement or t.bia Document restricts 
will accept p-.iblic comment on t.b.i1 

• 
proposal as well a1 on aped~: SJP 
chqea submitted under it. and will 
h:.,..~ew individually each generic rule 
and thalle emissions trades submitted u 
SIP revi1ion1 to determine their 
acceptability ander the Ceau .t.Jr Act. 

3. ~for ilu.idn1 	 their opportunity to make such 
~ !11nkm1 Rul.. Mu1t Eatab.lia.b Owaenhip ahowmsa. (See Section mbe.law}. 
~t!I . . • 

J. RulH Mull Eltabliwb. An ERC Re!P•f1'J I £mjeejnne tNdiq - lanzmty lmawa U 

I. Ft'tl•ible Warcemant Adf111tm1111t1 to . ·-1n111M1 ftdinc" . 
EfU> 	 1"S..tas" iDcJudM UIJ a.Uty ptap9rfy d.1...Md 

1adlarity ta •dmuliatll' nlnut paN ol1 Si.te1. Po.etibla Ambient AclfulUneat to !RC. 
Jmpl-tattOll Plan (SlPJ 1111der Illa C.. Air Ad. 
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L Componeata ofEminlou Tnadiq 
The componentl of '&llY emis•ions 

trade a.re tbe creation of an emiasion 
reduction credit (ERCl, it.9 use in a trade, 
and it.I possible 11/Jrage in 1 bank. 

A Creati111 Emiuion Reduction Credits 
States may grant credit only to thoae 

emission reductiom that are 11J11J/us. 
anforr:eable. permanent. and 
quantifiable. Otherwise ue of ERC. 
might degrade air quality, threaten the 
viability of the area'• SIP. and rnult in 
more 1tringent c:ontrola. 

1. AllRltductions MU11t Be Surplus. 
Only surplua nsduc:tiom not CW'1'9ntly 
required by law can be 1ub1t1tuted for 
required reduction u part of an 
emia1iom trade without jeoplU"diz:ins air 
quality BO&iL • . 

The fint atep in quallfying a rech1ction 
••"amp.Im.. ii to utabliah a ltmll of 
buelJne emisaiona. The baaelliut 
ldentifim the level of required emilaiom 
beJQDd which redactiom mat occar for 
a aource to receift cndtt. It will 
senerally .,. determined by whe~ tbe 
araa ii attainment or aonattamment, 
ad by tbe wsv1h• state developed its1 ·SIP. 

a. U•• ofA.;:.xUor AUOWflilill 
Emmiona m the 811Aline. Jn ottaimmmt 
area. the ba.eUne will p:Dm'81ly be 
·actual emi11iam--oaly raducttom 
below a IOW'Ce'1 ac:tDal level of 
historical emiHlom cu be camide1'81i 
SWiJln: Beu~• cmnmt resulatiou 
epecify actna: air quality u tba buia for 
determiDilul iDC'e'nmt conaumpdon. 
these naJa non •dly ncniin ~t actual 
emiaai::::u be UMii for tbe .,..., 
maintc..1a:Moe itrstaa:{Se-a 4& FR 52711; 
-. ':'. WBO). !lowe ,.,, allowable 
emiNion.1 may be 1Ued •• the baellne If 
proper GODlideratioo !a give.a ta 

. increment u.•r- · 
ID nooattci• .._-.ent 4IY08 the bueline 

may be elt~=..- maximuv. allowable 
emluiom or actual ~tu&.~al 
emialiom..1 To dl!t~~::- which baaellne 
u appropriate. the state lhould examine 
tbe UIWDpt1om uaed Ir. developing its 
.demonstration ~ atta1nment. 

In nonOUDirtlnent tn«la which mild 
- aUawobie emisoionflf en th• boai• for 

'heir attain11.;;nl ·~· .omces ca.a 
•	ue their SIP allow'lble linJIU u tbe • 
buelme for eeRtilu' :.~Ca. Mt1ny 1tate1 
-:aed allowahle 1- .!ia i:.i dev~lopin.g their1

so. an~'?";}' -:c.:... inment pl•r.&9· 
Otber11r..uatt•'wrADt areu ued . 

bwentorie• that \"'9 •~i:t . 
·-.ubataatially defk;ieaii..c.r bated oa · · 

actual emialiona. or they relied on 
mea1ured (and therefore HactuaJ") 
ambient valuet 11 the primary basis for 
determining SIP emi11Uon limits ueP.ded 
to demoutrate attainment. Under 
current EPA regulations. in these areas 
some level of actual lustorical emiasiou 
would senerally be the baaeline. 
However. these areas may approve u.ae 
of allowable emiasiona as the baeeline 
on a cue--by.c:ase b•sia. wbare that uae 
comport.I with reuonable further 
progreaa and the source 1how1 it will 
neither create a new ambient violation 
nor prevent the planned. nm1oval of an 
e>Jating violation. (See Section DJ) 

b. Surplia Raductians in A.rea.r 
Lacking Apprond D11m1on1tration1. In 
several juri.adlcUom demomtratiam of 
attainment an not yet complete. Some 
ol these jurtsdicttom an uncertain 
wheN to 1ecure rufticieut emission 
raductlom: others have not yet adopted 
enforceable emi..ion Umita based on 
reHoaably available control technology 
(RACT} for spec:iflc indtUt.rial proceHea. 
Additional em.tallOD control• oa these or 
other 9011J'C81 graerally an needed to 
reach attainment. The question i1 bow 
..1wplu.a" 1hould be defined for aoW"Cel 
lacking SIP~efined RACT emisaion 
UmJt. m thee• .,...., Wherw RAcr ia 
already defined iD the SIP, it wiJ of 
coune be th!! buelJne. Wheni RAcr far 
relevant aource categoriet baa aol been 
dtifiDed. c:ndit for surplus redw:tiom 
may be granted in at *-•t two general 
ways which are comiltent with Clem 
Air Act requirements for reasonable 
further progrn1 and attainment. 

(I) u,. ofa llACT &uelin~. IfRACT 
ha1 aot been defined in the SIP, the 
1ourm may agree with the State and 
EPA to an acceptable RAC'I' limit for the 
emiAion 10mcet involved in tbe trade. 
A aurplua would then comi1t of any 
mainicm reductiom tn P:eeH of those 
required to meet RACT. Where IOW'C!l9 
voluatarily agree to tuc:h a RAC'I' leveL 
EPA encourage• 1tate1 not to reexamine 

. the qreed·apaa individual emiuion 
leveil for a period of time coaailtent 
with th• statutory iieadlines for 
attainment. unleA there ii no other 
practical way to aatiafy requirements of 
the Oeaa Air Act. 

A RACT baseline ii 'the only opticu in 
arua that will not attain the releva·1t 
primary ambient 1tandani by Dect .u.ber 
1982 and have not received attair.Jient 
extemiom for 'IUch ft&Ddard. E.· ;;ause of 
die extremely abort.~ perio··. 
remaining for attatnmnf and· .he 

· practical dimculty of 1ec:uring furthet· · 
reduc:tfona prior tD the Oeeember 1982 
deadliria. thi1Jimftation i• aeca11a.ry to 
asaure that trades in tbe•e areu 
com.port with 1he statutory deadline and 

the mandate for RACT "11 exp.u.sl 
as practicable." 

(ii} Use ofActual Emissions ine 
Areal that will not attain the primary 
ozone or CO ambient standard by 
December 1982. but bave received 
attaia.ment extensio111 until 1987. as we. 
as area1 with plans that will attain the 
primary (but not the aecondary) TSP or 
SO, ambient standard by December 
1982. may uae current actual emisaions 
(or ..old'' SectJon 110 SIP limits if 
applicable} aa •he baaelina. Under this 
option. •OW"Ce• in these areaa could 
trade uaing individual emisaion sources 
not yet subject to RACT limits. so long 
a1 states clearly advise sources of their 
reapomibility to find or produce 
reducttom equivalent to future RACT 
requirements I! and when the state 
imposes them and sources commit to 
meet then future requirements. This 
would give indu.ib'y Dexibility to create 
and ue ERC. at tbe earlieat date. Il 
would a1ao avoid having ta negotiate 
individual RACT baselines through 
case-by<aae SIP reviaioaa. 

State• that chooae not to rquire 
negotiated RAcr baaelinea should be 
aware that their SIP1 mu.at still comply 
with Section 172(b}(2), which requite& 
impoaition ofRAC'I' "u expeditiously aJ 

practicable... ~ 
C. No Double-Counting of • 

To be coasidered 1urplus. an euu 
reduction ca.zmot already have been 
included•• part of the area' a baseline 
emislriom. Double-counting of 
reductioa.t--gr'mting credit for the aame 
emiHkln reduction. co.ca to th-: state 
and a 1econd time to a aou.n:e for use in 
u r ..uaaion1 trade-muat be addressed · 
in tbe following aituationa. 

(I) Crediiing PJ.Existing Ernis•ion 
Rsductians. In nonatt4irunent al'ea8 
credit senerally cannot be granted for 
emiHion reductions made before 
uonitotiJlg data wu collected for use in 
SIP planning. Secause monitored 
ambient lnela may have already 
reflected thue emi.Hion decreases, they 
would have been aaaumed in calculating 
tbe reduction• needed to attain ambi11nt 
1tandarda. States should clearly identify 
lD their rules the date before •.-hi.ch 
reductions will not qualify for crediL 
The earliest aCCl'Dtablv baaeline date 
would normally be the yeJJr of the moat 
recent amiuion inventory or monitoring 
data used in pluming Part D SlP 
revi11iom Under the Clean Air Act 
Amencbnentl of 187'1. 

In attainment areas emiSttion · 
reductiom that ocr.um:d before the PSD 
emiasions ba&eUne was estabJ!!l-e 
r-nerally cannot qualify for ere · 
States have akudy Htunted the 
reduction.a in their P:in baseline~. T. 

" 

http:�.-hi.ch
http:exp.u.sl
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credited and later used. they could have been included. in the area'• PSD For trades under generic ivies, a 
undermine the area'• •trateu to baseline. compliance inttrwnent could take the 
maintain air quality. In nonaua.inment tJl'tlQS, whether form of an agreement between the 
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(ii} Ctediling /leduction:i From 
Shutdowns. In general. a 1tata may 
credit reductions from 1batdowm for 
bubb/11 trades ii the SIP baa not already 
aaaumed credit for these reduct.iona in 

·ill attainment 1trategy. So lams H 

reductions from abutdowm have not 
already beeo counted in developing an 
area'1 attaimDent atrategy. they ant an 
appropriate source of aurpiua redw:Uoa.a 
for bubble trades. 

Many SIP1 a1awned a aet quanUty of 
reductions from naw plant opeaiJl8• and 
existin!J plant.I ahutdowm. n ... SIPs 
incorporated into their a!taUunent 
strategy a net "turnover" redaction in 
emiaaiODI bacau.ae new aourcat are 
generally cleaner than tDo.e that 1hut 
down. Double<omitllul would occur if a 
~c aource receind c:ndiit for 
reductiom from such a 1hutdown. liDca 
that redudion wa1 already ...umed iD 
the SIP'a demomtration ol attainmat. 

Statu have at least three optiom to 
pvt IOW'CH credit without thia kind f?f 
doubfe.couati.ng. First. they may re
examine any "tu.mover" c:red.i&a ill their 
SIP and decide not to bike credit fOI' 
these reductio.aa. AJll!!mativeiy, they 

..may allow credit oaly alter the totaJ 
quantity of shutdown. redudiom 
u1umad iD the SlP bu OCCWTed. 
Finally, tbey may allow credit for a 
percentage of the total emiaaioa 
redudiom realized from a shutdown. if 
they can a.bow tbat 1uch c:reciit i.a 
c:omi11ent with the SIP'a demoD.IU'adon 
of attafmTMmt and reasonable funb.e&" 
prosresa. 

d. Multip/11 Uu ofERC.. Once nrplu.a 
rednctiom are credited. ata~s ahoul~ 
suard against their multivle uae. Zn . 
senensl. the aame ERC. mu1t not be 
banked by two different entities or ued 
to satiafy two different r-.gulatory 
reqai:mnenta at the same time. To 
prevent these results, atates should 
adopt an ERC registry or equivalent 
means of accouatins for the creation. 
banking. transfer, or wie of all .ERC.. 
(See Section LC.S) 
· e. Raductiona_Jrom Uninventoried • 
Sowces. Sourcu not included in an · 
areft'a SIP emission inventory n!QY app1y 
for crediL In general so 10113 aa grantin·; 
caeclit for reductioaa !mm tbue £ill.ll'Cea. 
will not jeopardize an·area'a 
demonstration of attaimneat or 
reasonable further progress. there ans ao 
legal restrictiom an such c:redi~ · 

In attainmenl area• all 1aurce.. 
regardleu of whether.they have bem 

iDcluded in an io.vctcry, may create 

.ERCa uain.g ac::tual emiaaiona- u the 

bueline. nose eimaaiom aed only 


sources not on the inventory can cnata 
ER.Cs will tum cm how the SXP's 
demamtration of attainment was 
desi~ed. 

Some area. first monitored ambient 
values to determ.inrt9qUired SIP· 
reduc:tiom. then required a 
proportionate reduction i..a eizm1iom 
from certain 10W'l2 c.atesorie. iD order 
to attain. These areaa may grant credit 
for ntductions from unmwntoried 
soun:es in at lea11t three ways. Fint. 
they could required the source to use a 
RACT baaeline and grant credit ooJy for 
reductions below that baaelinL· 
Altsmativeiy, they could requite the 
1a.me perceniqe reductiona as imposed 
on inventoried 10u:cea. and grant cntdit 
oa.ly for reductiom ID aceu ol that 
amount. Finally. where no 
demonatratioa of attainment exiatl. tber 
may u.. eithar a c•tiated RAcr 
ba111l.i.ne or (iD. appro'Ptiate 
c:ircu.lutancet) an actual emil1iou 
baseUne. (See Section 1..A..l..B above) 

Other area• developed SIP 
dem01trettom based on ambient air 
quality model.I rather than aru-wide 
proportionate red.i;ic:tiom. To the extent 
these OIPI demoutrated ambient 
att8Uunent throush reduction• required. 
from iDv11tntoned aources. reductiOD.1 
from sourcas aat oa the inventory caa 
be credited ll.liDs actual emilaiom as 
the ouelil::ut. 

:. AJU/rnative Emiuion Limit. Mmt 
/:re l!n/orceable. Each bubble, netlin& 
of[Ht or ban1'ing traMaction lllVSt bttt 
t11tforr:110bi11 ODd mu•t appl'O'llf!ld by the 
::"2te. Under CtJIT'IMt EP.4. rttgUlation• 
reduction• med i.n bubble, offset and 
nettiag tmda mu.t btl fedel'flily 
enfol'Cf!f1ble.•Thia requirement for 
en!orr.1::1ability can 1enera.lly be satiafied 

· either throush ailtiq procedurea 
[including indiYidual SIP nm•iom or 
state permit• iaaued under 40 aR 51.l8t 
or through generic rules. lince a.a.y 
enforceable complia.ace iutrumen1 
imposing emiMion Um.ill within the 
acope of a gen.r'tc rule ta deemed part of 
the srr. 

Emi1sion li.mita esta.U.bed by a trade 
maust also be incorporated in a 
compliance imtrwneflt which is l~lly 
bindi.n~ and J)C'acticably euiarceJthle. 
Trr.*s involvinf individual SlP 

revi'siona automatically satisfy thia 

.ireauirem.mt. 

'la Jlllr 1981 EPA a.i.DaiMr'atl-..ily •red CWftllia 
Nin ntla• te rac1era1 •nf-abdlty !'IQ-la 
far nenum and aft'nca. 49F1'3IMllllOu.Jr1s.1llllt. 
'nlia ,,.,.. hu Mr!iliftd aad hae 1'1'71 boooft non-.d. 
llmqua.-a1a ol ellUtl.ft 1'9111Will- '"'"'...iy 
Nmaill aPtHicat>I•. 

source and state. and uperati.ng or 
preconstruction permit. or a consent 
decree. Many State permita and permit 
procedures may need revision• to assure 
that they provide adequate compliance 
information. However. such revisions 
need only occur on a case-by-cue basis 
as individual trades are approv4!d.. 

Compliance instruments should 
atsure that enlon:ement officials do not 
have to test simultaneously every 
emission source involved iD a trade. 
This generally means source-specific 
emission limits. However. state• may 
use an overall emission limit that 
applies to a group of emission sources 
which can be monitored 
sumultaneoualy. This will generally 
requ.ire a reliable method of detl!rmining 
comlJliance through prodt:ctioa..records. 
input factors, or similar indinct means. 
(5-.e <ta FR 80824.f Dec. a. 1980) 

The coml)liance instrucimt ahould. 
also specify applicable rc:>trictioiu on· 
bo\ltl of ope.radon. production rates or 
Input rates: eufarceabte test methods for 
deliP.rminirut cmnpllance: and nacessary 
record.keeping or reporting 
requirnaenta. To be enforceable. tI:iese 
limits must state the mi..:rimu.m time 
period over which they ·.v\U be averaged 
(e.g., lb1/hour, lbt/MMBtu averaged 
over'U bows, productioa !"t.te/day). 

3. AllBmi.s•ion /leductiol's M"1st BP. 
Permt111ML. ArJ. em.iaaion raduction 
credit must be a pennanent ?'t!Jucs:ion in 
the leYei of pollution emitted by 1. 

10urce. Ute of,.,, ERC which r.r mrt 
permanent could adversel':; <Affect air . 
quality by allowing increased emi3GIOl!t 
from both the aou•o:& .:..-e~ting the £RC 
and the IOUl'Ce whel'if it i• ued.1 

To receive credit for :ec.faL."tiuna iD 
operadona (e.g.. a reduction from 3 to Z 
workshifts), a soun::e must have its 
permit or other compliance instruction 
altered to reflect the curtail::n~t in 
production. Future increases in 
production beyond the pennit amount 
would aenerally 1-equire comvensating 
emiaaion :eiiuction1. 

• M •" allllPft•\ . ., .. Stain IB8) .n- trw:les 
wh,... Mlli•s10•... Illas•..,• md ailiuiim• decreases 
.,. "IW In d•·t•llala "'''"'' t!i•n atrictl'!" l'ft""IUHtnC. 
'?bi• i• ti» "'' dmam Ja111i l'9f!Uite111- 1111der the 
Cl.an IUz lu.l. but miay req11il'll •ta•n 10 !nick 

· Inda o..r ame ID •••ate ambient "'wvaleuce. 
Jlar!'l•n- llUIJ llf'Haal 1Decia.l l::u1 rwolvable 

prnble!M lrw :oodai:.dau !rvtlt -•II.-not 
nbjei:t to DP.l'Oita. °"Mt reouinnmmls. or 
producttDO c:arwtniJrtl. Stiun which llJ'llllt cndil 
from th~ IGlll'Q catej!On•• &hcnald adcbsl dui 
poeaibility !llaf r-ducllcne lnolll cme IOUll2 may be 
foll"-" i..-.. or-.,..cerilllcnta- mm. suzndu· 

- • *4"'-a& ·-~ 
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· pot~tfal ambient impact 11eed ~ 
farther evaluated before approv~

(W) Lne/ Ill: Full diapenion 
modeling. camidering all aources in the 
cu of impact. la required if net 
applicable blMline emi1siom will 
fD.crea1e u a result of the trade or if the 
tract. will ban a flgaificant lJDpact cm 
air quality at the receptor showing 
llWdmam ambient impact. - . Thia modeJmg screen wtil mun tbat 
tbe m qa.l.Uty impact of trades ii 
.qidvaJmt to tbe impact of the orJ,maJ 
SIPllmita. 

c. T.rodn Should Not lnt:naa• Net 
Ba#Jine &ru.ion. in Nonattain.ment 
Area& Ccmgreta requWd nonattoinment 
G1'IU to damonatrate reaSODable further 
prosre• (RFPJ by redudilg emi.aiona 
•ch year mamcnmts suffident to attain 
mbiat standardl by atatutmy 

. deadlines. In genmaJ. RFP ii meumed 
b)' ID Cftwide quantity of reduced . 
illld.HiODL 

nada in nth .,...which iDcreeae 
total llDiafom CID pnerally occur Oa.ly 
u lDdl'Vidaal SJP rniliom mwhich tbe 
etate either demomtratet that the trade 
• cumiltmat with 1tF? or :ma.. RPP u 
part of the propoted SIP nmakm. EPA 
will approve nch rntaiCJDll u · 
amadments to die SIP, provided.
comport with ambiat air quality 
lbmd.arda mul reucmabla fmthm 
prasreu. 

H"""""'1'. ncb trades 1"'.'..af occm' 
ander smeric ruin where exiattq 
IOUl"Ca wve r8qmred to reduce 
llmiutom beyond the amow:zt recr.med . 
•ID briag the uea·iuto attahr&ent. ln Stll"A 
cues a srowth margin wu cruted 
wbich may be med at die dileretiOD of 
Ille.state to compen1ate far my 
lnc:reues la emilsiom without vtolatiq 
nasonabla fartha~ 
nquJremmlts. 

- · Ill attailunent anaa tradet hb:rr:~~ 
tDt.aJ emiaJou could senerally be 
permitted. l::ut may consume some Ot all 
of the bu:nlinaat. trige.r PSD nrview, or 
both. 

cL ErzrUaiou nudes Should Ntn 
lnCl'fJGle Hazardou. Po/Jutants. Under 
the Clean Air Act all soun:ea muat meet 
applicable Sec:Uon 112 {NESHAPt} 
nplatiDDI for bazudou. air polJ&dants. 
2"ept u may be specifically pr.mit'!ed 
ID future Section112 ~.tiOU'. a 
~may ueitf&erue a bubt-:e to meet 
tbne requinmats. .aar incro."de 
emmtam beJGlld the Im".tbq
pretcribe. . 

Where polhatub have been Hated 
ader Secdmt nz but are .nat )"'t 

-. nbject 1o 8J'8cifiC regulatiana, sts~ 
1"41 allow trades comiatiDg al 
e:;uiva.leat increaaes and dec:reuu o 
tba tame tm.d'pollutut at reucmably 
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close emission points. Stat89 may wo 

• 
approve tracie1 in which reduc.tiom in 
hazardous em.i.utom compensate for 
increues iD noo·hazardaus emission-. 
For example. a aou:ce may tracie 
benzene for any DOD•hazardous VOC. if 
the bemene em.ilaiom are decreased 
(La....traded down..). 

e. Emisaiona Trade!I Cannot 811 Ustld 
to Meet Tachnoi0f1'·Bt18«l 
&lquire11111nt& The 0em:a Air Act 
specifically requires new or ax:pudiDs... 	 tourca to meet technology-based new 

I IOUl'C8 performance 1tandarch (NSPS). 
regardlua of the attaim'.llent statue ofl the area iD which they are located. Tbil 
requirement prohibit• use of bubbles to -
meet ot avoid NSPS. aad ha. bHD 
interpreted to bar use of web a bubble 
to meet new 10urce review reqainmulnta 
for best available control teclmology 
(BACT) in PSD areas, or lowest 
achievable emilsion fllt• a:mtroJ 
tedmDlogy (LA.£R} in mmattaiDment 
areaa. Thwr. new emia~cm suurce"S 
nbfect to new SO\ll'CI! review cannot me 
ERC. from emting soan:e1 ta ntisfy 
these requirements. 

• 
Expanding or mod~ IOW"C9S 

can. ho•ll!Yer. use inter:uu eanuion 
redaetlom from within the 11DDe plant ta 
'"nef out.. olnew source review. Such 
10UrCes still must mm NSPS. but are 
not subtect to BACI" in attainment areas 
(45 FR 52878: Aug. 1, 1980) or LA.ER iD. 
nonatf4inment areas (46 FR 50786: Oct. 
14. 1981), since they, an not comidft'l!d 
new S01lt'CeS under Parts C and D of the 
Qeu Afr Act. 

f. Tracie~ Involving O,,en Dr/st 
Eminiozu. Tradn involvin8 open dut 
IOW"Cel al pllrt1culate emi11tom may b• 
approved ba1ed on modelled 
demonatratiom of ambient equivalence. 
Sources propo•ing such trades should be 
required to undertake a past-e.pproval 
monitoring progr&Jn to evaluate the 
Impact of their control effortl. If the 
re•uJtl of monitoring indicate that initial 
open dut control• do aot produce the 
predicted air quality Impact. further 

1 

, · en!on:aable reductions may be required. 
States mut either require IOIU'l:l!I to 
adcnowfedge their res~onsibility far 
further reductions. or deem trading 
applications to be such an 
acknowledgment. aa a condition of 
approval 

2. Procedural Ste,,_ for Using ER.CS. 
!mitsion tradee may be iml>iemented 
through individual SIP riw.sion6 or state 
1eneric ni.les. This secUon deaaibes 
prilldple1 applicable to either 
procedutP.. General pr".ndples fcir 

- ·generic ni.les are disc:uased in Section II 
below. Special conaiderationa for tradea 

• 
•bic::b still recaire individual SIP 
reviliom are dl•cusud !ii S.c:tion UL 

a. Bubble1 Can Ba U1ed to Ac/lieve 
Coarpliant:e. Tbe bubble policy required 
that sourcn be subject to bindins 
con::nHanca schedwea based on original 
SIP emi11icn limits before being eligible 
to apply for bubblet. 'ihia requirement 
tbnataned soun:es with ttgbt milestones 
for the purchase of conventional. control 
equipmei:it a.ad tended to dil!lcourap 
both rapid cnmpliumt and !lexibllity. 
Uader today'• Policy Sratement 1tates 
may proniot::i r&1;Jid compliance by 
allowing sources to •1?9• to emiasion 
limits established a1 part of their bubble 
application. inltaad o! requiring sources 
to agree to cnmpliance pJa.m bued 011 
their original SIP limits before an 
application can be filed. 
. b. Ext11Mion1 of Compliance 

DeodJinH. States may extend 
compliance deadlinet for voe Ol' co 
1oun:e1 on a ca1•by-case basis aa put 
of bubble approv.U. The Clean Air Act 
llinita such extensions to IOV'Ce9 which 
are located in area• that haft received 
voe or co att.alnment extension.I 11Dtil 
1987, a.nd whose bubble will be 
couiatent with reuonable fmthl!f 
pto!J?eH ~manta. Because thi• will 
usually require a reviaion of the 1tata•1 

. 	reasonable further progrna 
demoub'ation. 111ch atensiDrll mut 
1eneraily be submitted H SIP·rntsion& 
Howe~r. 1tate1 may alao grant 

compliance extensions without case-by
case SIP revisicm aa part of bubble 
approvals under a generic rule. The ni.le 
should provide that: (1) Extension1 may 
only be granted iD area• which have 
received attainment extensions to 1987': 
and (21 the total amount of reductfona 
claimed in the 1tate'1 approved RFP 
demcnstratia11 will not be reduCJ?d for 
each year in question. For exa:aple. if a 

. source wishn to defer 100 tons pet·year 
of reductiom from 1982 to 1985. then as 
part of the bubble ap~roval. the mtif 
must shaw that an additional 100 tons 
per year of reduc:tioZ11 haa aiready 
occurred in 1982. ar that provt.ions foi
auch additional reductiona mady exist. 

c. Pending Er>forct!rnent Action•. A 
bubble cannot be approved for an 
individual emi11ion source which ii 
presently the 1ubject of a federal 
enforcement action or outstanding 
ecfarcement order unless EPA (and 
where aecass1tr7 the appropriate court} 
approves the proposal and the · 
co02pUance schedule it contilina. This 
appiies to civil action! Sled ~1der Clun 
AJz Act SectiOD 113(b), crim.in-it actions 
filed undn' Section ll3(c;j, a notice • 
Imposing noncompli~ce penalties 
i1111:ed undrr Section 120. adm.inistraUTe 
orders Issued tmdrr Section 113(a). or· a 
cittzen suit filed under Seciion 304 
where EPA b.aa intervened. 

Thia requirement need not preclude 
bubble approvals under generic rules. 
provided an appropriate mechanism lot 
Mcu.rin3 a.ad recorriins EPA approval ia 
used. Sources 1hou1d. however, be 
aware that .tw::.b approval. can.not be 
finally effective mtil approved by the 
appropriate court. 

C. 8onldn1 Emission Reduction Cnldita 
State SIP rulH may include a banking 

provision which addresses ownership 
and holdins of ERCa over time. Without 
111ch a provision. .finna risk la.mg 

- surplus reductiom .thould a majar SIP 
revision or new set of central 
requirements be instituted. Generic 
banlQns nzles can afford such ERC. 
subatantial protection consistent with 
the Act'a mandate to attain and 
maintain ambiem standards. 

The baak can accept and evaluate 
requests to certify an ERC. serve u a 
clearinghoute for creditl on depoait. and 
account for traDafen aad withdrawal.a 
of ERC.. These roles will generally be 
performed by the state u part of ill 
normal permitting activities. 

The following aection.s addreu both 

minimum !qai requiremeata far atate 

ban.Icing rule• aDd iuuea statu should 

consider. States may adopt other 

approacheiJ which produce eqllivalmt 

results. 


1. Banking Raia Muat Designats an 
Adm.irustsring Agency. Banking rules 
muat identify the entity respcnsi.ble for 
1pecific functiOlll. While Um state will 
ordinarily be re1pombile for·vetifyiq 
and processing £RC request& all or part 
of this responsibility may be deiega~ 
to other organization.t. Such 
orgauizationfsj muat poaeu the 
resources and legaJ authacity to 
Implement dele~ated activities • 

2. Only ERC.. May be Banlacl. Banked 
emiaaion reductions maut be surplus, 
permanent. quantifiable and 
enforceable. Tm• geaerally meam that 
such reductlona muat ba made at the 
lime they an deposited in the bank a• 
ERC.. However. if a firm commits to 
produce a specific reduction ir. th~ 
future. a state may allow 1 conditi.oAal 
deposit to be made. In all case11 t.'>e 
reduction must actualJy be achieved 
before it can be used in an emissicm 
trade. 

3. Procadures for Banlci~ ~C4 · 
Should be Defir.ed. To speed iummval m 
tradl!"S and provide 1P"911ter Cl!!rainty for 
potential ERC creators and use!'!I~ state 
bankin¥ rules tbould cleuiy identify 
which proposed emissinr. r-..luctions can 
qualify to b~dited anci !:>anlced, the 
information !""Ouired of smm:as to 
1ubstantiafe thfrir c.iaim for C"'Ot, and 
aay reQ'Uired anoiicattou fCJ':!'l:o:• 
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4. Ban.king Rulea Must &tablisb 
Ownanhip ll.ight!J. To prevent two 
entities from claiming the 1ame ERC.. 
1tate banking rules must specify who 
can own. ERC&. For exam~le. while the 
tource cnating the .ERC will amerally 
be its owner. the state could. u part of 
Its rule, reserve ownenhlp ol certaia. 
duaes o!ER.Ca to itself or local 
pvemments. 

5. Banking Rules Must &mbliah an 
ERC&,istry or llJI EquivalsnL An ERC- registry or equivalent matnmumt let• 

f 1tat111 track ownenmp. ue, and tnmler
i, of all banked .ERCa. BllDkinJl rule• mut 

provide that DO tnmaler of title to a
1 banked ERC will take effect until the 

tramaction is reflected iD the regiatry. • J 	 Thia tracking syatem is important to 
minimize disputes over ownen.hip and 
provide a central lilt of catiJied ER.Ca 
which may be anilable. It can al•o 
provide useful information far quickly 
naluating any propoaed UM of a · 
bankedERC. 

lnfcinution which ma7 help evaluate 
propond uae of a banked ERC lhould 
be recorded at the dme of its creation 
ud entered .. part of its banlciq • 

· record. 1bia iDformation should include 
the location of the source creatiq the 
ERC.. itl stack parameters. the 
temperature and velocity of lU plume. 
c:=e size. the exiatem:e of av 

oua pollutaDU. daily md ieaoml 
emission rates. and any· other data 
which might niaNlll&b}J be .DBC81Hf7 ta 

· .,,aJuate future ue; 
To perform tbue trackhur and 

dearinghoue functiom tbe ERC registry 
. must be acceuible.to the public. Sabject 
to confidentiality coaalderatiom. ltatet 
sbnuld make copies of the ERC reptry 

·available at ccmvealmt locatiom and.! times. and JDay want to publi•b • j . . periodic SWDllW'l' of banked ER.Ca. 
. I. Ptnsible Adjrutmenu ta ERC6 1 

BOJ1ed on Enforcamant Consideration& 
To avoid lqal problema. ben!dn~ ntles 
ahauld dearly state what. if any, 
changn may occur to ERC. after they 
h•ve been buked.: Once &D ERC hu 
ben ued by aoother source to meet a 
permit requinmeot. any violation ol the 
condition• under which th.at ER.C wu ... c:rtuttetl should rault iD enforcement 

~aiaat the 90urclt producing that 

~ieAian reduction and not the source. 
.. uaing the ER.Cl. If a 1tate attempted to1· enfn"Ct a(laimt the aomce uaing 

' 	 purchased ERC.. a complex set of thi.rd
party lawsuits would ensue. Thill would. 
Ukelt diacourase sources from • 
pun:huins ERC.. in the Future. 

7. 'Posaib/11 Adjustmenu to ERC6 
B~lldon Ambiant Attain.trient 
Ccttlfiti,,rationa. To aa1ure the "validity of 
its demautntioa(1) ol attaimDent. a 
state with a ban!cing rule should usu.me 

that all banked emi11iona will ultimately 
be ueed. Thu. in evaluating their ability 
to attain national atudarda. states 
ahauld add to their inventory or 
measured ambient value. all unuaed 
banked reductiam at the lite at whlch 
they were created. 

Additional emisaian reductions may 
be required from 10urce1 beca.uae of 
their area's failure to attain ambient 
standuda. beeauae of an increment 
violation. or beca111e aew RAcr 
nquirementa are being impoaed u:ndv a 
·sIP 1chedule. The exilumce of banked 
ERC. JDUlt not interfere with atatea' 
ability to obtam these addit1cmal 
reduc:tiom. For this reaacm state b.anlr;iq 
rulea 1hould specifically addre11 how 
ERC. will be treated if edditicma.l 
NdDctiODl·U'lt reqmred. Available 
option• Uicludr. 

a. ERC.. A1W Abaolutely Guarantnd 

Aaailut AdiuatznfUlL The state would 

detenmne the required quantity of 

nductlom and •••••• 11ecnsary 

coatrola an the inventory. Source• with 
banked ERC. would not be exempt from 
any 1'9qulrement for additional 
reductions. but could Mtis:fy that 
requirement by uain8 their banked 
ERC., by reducing emilaiom el:aewhere, 
ar by purchasing equivalent ERC.. 

To effectively iJ:Dplement tbia option. 
tt would be partic:Warly important to 
state new contro! niquirements in tel'ml 
of "RAcr-eq'llivalent" reducticma. 

b. Clll'l9nt ERC6 Are Fully Pre•erved. 
but either their uae or future ERC 
deposits are 1W1pended until the SIP baa 
committed to secure reductiODI 
safllcicmt to rentabliah rea1011&ble. 
further progreH or cure an increment 
violation. U1e of either type moratorium 
wnuld be c:olui1teDt witb air quallty 
objectiv191 while allowing 1ource1 to 
retain or use their entire quantity of 
banked ~Ca. However. thi8 option may 
b.. undesirable because of uncertainty
resardins the moratorium'• •tart. 
duration. or potmtial interference with 
uaer planning. 

r. Acro••-th•Board Di•coundng. · 
Under this option. all ER.C. iD the bank 
would be diacoimted by the same factor. 
Fot example, if a 10'1' additional 
reduction ii required from a category of 
1aurc:es for the SIP'• new demonstration 
of 1ttainme11t, the 1tate would dite1'•111t 
all benked ERC1 from thcae types ·::if . 
1ourc:ee by 10". Although the quanUty of 

· ERC. held by a film will be reduced. the 
overall aupply of ERC. will decrease~ 
while demand will incna1e. Therefont. 
the oven.ll value of remaining ERC. i• 
likely. at minimum. to remain the same. 
Indeed. other 1ourc;es may purchase 
banked ERCa to meet the 105 reducticma 
required of tbem. 

Thia option ia relatively 

straightforward for VOC or NO. 

SO. or TSP more detailed. SOW'C 


aped.fie modeling would generally be 

reauired to allocate the discount 

neceaea.ry to demamlrate attainment. 


.States may adopt any cf these 

methada ol accommodating possible 

additional reductions. They may also 

adopt any equivalent method which 

achieve• tbe ume objectives. 


D. Trades Cowntd by State Generic 

JtuJea 


Thia 1ectton explaim expanded 

OP"DOthmitiea far states to develop 

seneric rulea under which certain 

cluset of emi11iona trades will be 

exempt from mdividual SlP reviaiou. 


A. General Principles for Evaluatms 
Genetic RuJ. . 

A generic rule ii approvable if it 
a11UJ'81 that (1) applicable net baseline 
emis1iom will not.increase: (2} 
emiasiom trades otherwise requiring SIP 
reviaiom under 11 llO{i} and l10(a}(3) of 
the Ceu AJr Ac;t will be evaluated 
midar procedure• that are aufticiently 
ret>liCl.ble in operation: and (3) emialiau 
limita pruduced mder the rule will not 
interfere with ambient attainment e.nd 
mamtenance. Replicability ,en.r 
mean1 that tpec:ific modeling p • 
are preec:ibed and that states h 
appropriately defined their choice of 
moC.c!s. model inputa. and modelins 
~quea in applying these procedurea 
to 1pecific trades. Thua. these trades 
should ~ot create new ambient . 
viol&tior• or interfere with the planned 
~owJ of existing violatiom. By 
app!'Jving JUch generic rulea EPA 
approves iD advance an array of 
acceptable SIP emiuicn limita. and no 
foretz; cas.-by-cue EPA approv!ll ia 
requii:d.•.., 

• .. ~.. 't 

B. Scapt1 a/ 1;;,.nllfric Rulea 

• Stat~: :w;.ay wie a f1ll18e of mechanisms 
to exemi>t tradH from E:PA review as 
Individual SIP tevisiom. While several 
me~:o.iiam1 are explained below, 1tate1 
mav submit ~ther generic rules that 
satisfy tha.e basic prineiplea. 

1. De Mi.:'li:nis Trades. Trades iD 
which r.e~ b•-::::!l;.ct emiaaiom do not 
lnr-11a11e <~:! ln which the sum of the 
eD"I;~.- ·:... inc:r !aaes. loo.king only at the 
m....J'<l«l'-"'8 aources. totala leas than 100 

· tona p.;..· ~-,ar after applicable control 
requireJ. tenU.. .alllY pro~eed withnut a 

11tll'PlicabWty lllOllt 1cenllym•llllS • bil'ii 
Jtlrelihood lbat two deciaian-111aker1 1pol)'ilul •be 
1'11- to • ,.,,llll Ind. wvwd ra1c:h the ..m. 
caacb11ion. Fat - eaamr'• ot a ""'"lic 
izlcori>oT111mt • ..,..,, •lmole formula tll•t . 
t..t Df ""Plil:iabiU&y. - ..FR :zms1 (A.Pr. a. 111t11). 

' 
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• SIP revision. Such trades will have at 
most a de minimis impact on local air 
quality because only minor quantities of 
emissions are involved. Moreover, 
beaauae only trades which produca no 
net iacreaae in.emi11iona can be 
exempt, overall air quality will not 
tuifer. The Federal resources ttquired to 

·evaluate these trades could best be used 
to evaluate acUom that have a potential 
impact OD air Quality. 7 

t 
~ z. VOC or NO. Trades. All VOC or 

NO. trades under a generic Nle that 
assures no net increase in applicable 
baseline emialiou may occur without

,,,#' 
individual SIP revisiona. 

.! The ambient imp&ctl of VOC and NO,. 
emiseiom are area-wide rather tha1l ..... soun:•1pecific. All such emissiollS 
within a broad area are coaaldered 
comparable. regardless of plume height. 
topography or related facton. Thu.t, the 
ambient impact of trades involvinl voe 
or NOa will by definition be equivalent 
to that of the sum of the SIP emission 
limits for the emiaaion aources involved 
in the trade. A. Iona u the sum of these 
emission llmita i.a not exceeded. the 
limita for each specific em.iaaion source 
can be reallocated without adversely 
affecting air quality. Thia easentially 
arithmetical teak ii 10 mec:ha.nica.1 that

• VOC or N°' trades developed in thia 
manner taDDot reHonabJy interfere 
with ambient attainment and 
maintenance. 

3. SO. CO. or TSP Trades. For trades 
involvi.D.8 SOa CO. or TSP It iJ more 
difficult. but by no meana impractical. to 
develop a generic rule which assures 
that valid ERC uaes cannot reaaonably 
interfere with attainment and-- maintenance. 


The ambient impact of these · 

..... pollutant.a depeada on site-specillc 

factors such as topography and plume 
height which are ordinarily evaluated by 
ambient m.:.clclliog. However, if the 
emi11ion sourt:es ai.1! located :.:i the 

· same immediate vicinity and emissiona 
decrease at the source with the lower 
effective plume height. there!ore 
mioitnizing localized ambient impact. 
equal increases and decreases in 

~ 	 emiJaioos from these .sources will 
ordinarily produce eqaivalent ambient 
effects (See Level I of the Mcdellng 
Screen}. A.a a result. trades involving 
emiasio·:.a sources within Level I may be 
treate,; in the same maMer as tracies 
inv11' ;mg VOC or NO,. and :nay be 
exe.".Cpted !rem indi\ridual SIP revisions. 

1. 

• 
'A.lthaugt; statH m1y G•mpt de mi11lm1~ ncin 

fnlm fedenl. SIP l'eYiaioiu. these uad•• an Jtill 
nbiect tt" ambiant tHtl. They 1hauld ac:col'dlngly 
be sva1u1ed by Ille 111te llDCier lh• moci•lina acnen 
(S.. Section W.b. above; or &11 equiv.Jani
approach. 

EPA will normally approve generic 
rules that define "same immediate 
vicinity'' u up to 2SO meters between 
the indiViduaJ emission sources involved 
in a trade. Howtwer, where 1uch trades 
i:::volve area• with complex terra.i.D. 
some modeling might still be required to 
assure that ambient impact is properly 
consideHd. Generic rules should specify 
criteria for identif;rins such 
circumstances and for defining what 

· modeling will be required. 
4. Other Mechanisms for Exempting 

TSP. so~ or CO Trades from Individual 
SIP Revisions. Other TS?, SO, or CO 
trades can be exempted frtlm individual 
SIP revisions ii they occur under state 
generic rules which satisfy the 
repl'icability and air quality 
requirements stated above. 

Poesib!a generic: approaches include: 
(a) Developing SIP rules which allow 

Identified sources to meet an &lT&Y of 
epecific emission limits consistent with 
ambient attainment and mainteoance. 
For example. 1tate1 could apprave a 
modeled formula for two or more 
specific emisson sow·cu which would 
both satisfy ambient conc:enui and let 
firms determine particular permit limita 
at each emission source. Thia formula 
would have ta be adopted as part of the 
SJP.' 
· (b) OeveJoping criteria for use of 
simplified Level II modeling (see section 
L.B.l.b. above) for specified trades. Thia. 
approach would exempt'tradea which 
{1) produce no oet increase in applicible 
baseline emissions. (2) c:m routinely be 
modeled in a pntd.esc:ribed manner, and 
(3) will not have significant ambient 
impact. The generic rule must specify 
either the particular mode! that will be 
employed in a given stituation. or 
criteria for selecting models in specified 
circwnstances. To limit variability in 
modeling results the rule must also 
specify praudures for selecting input 
data (e.g•• wind speed. stability clu.. 
source emission rate) which are 
sufficiently defU:..ite to meet tha test of 
replic:ability. To determine whether a 
trade will have significant ambient 
impact theee procedures should assess 
whethe?" the change in emiasions after 
the trade from the increasing source has 
the potential to cause an increase of 
more than 10 µg/m~ over at 24-hour 
period for TSP. 13 ~g/m~ (24 boun) for 
SO,, or 575 µ.;/mJ (8 houn) !or CO at the 
rec~ptor of maximum predicted impact. 

'Far axam11la. :he emi..ion llmlta fgr the !ow 
alllcb at the 1111Ar1 Power i'lan.1 ill Adams Cawty. 
Ohio •n l.lf poundl al SC, per million BTU at ..ch 
1tack. ar u lh• plant'• cboice (•ft•r no!lficetion ta 
EPAl. any ilmit in ;:owda per BTU which 11ti16e1 
tlle foUawilJ4 fe!Uanoo: omn (EL.~EL.+£1..+E 
L..:;"L s.. ..o era ~1881.tnJ. 

C.'1.pplicabiJity ofGeneric Rules To 
Proces• Fugitive and Open Dust 
EmissioM Trade1 

Trade involvi.."'l3 process fugitive 
emission• of \.'OC or NO" may routinely 
be ap;:roved under generic rules. 
However. because of their dispersion 
cbaracteristic:s. it is more difficult to 
defuie generic: rules that can be applied 
in a sufficiently replicable fashion to 
trades involving process fqitive or open 
dl.lflt TSP emissicm. 

In general TSP trodes involving 
process fugitive emissions can be 
approved under generic rules if: (1) 
procees ful,litive emissions are traded 
against similar sources of process 
fugitive emissions, or (2) emission• from 
point aources are traded against procasa 
fugitive emissions which can rea1onably 
be represented by a poi.at-source 
dispersion pattem. This means that 
relevant parameters such as em.iaaion 
reJeaae height must be readily 
determinable. Unle11 such trades fall 
within Level 1of the modeling screen or 
are de minimis. only proceHes whose 
fugitive emission• can be adequately 
represented by the dispersion model(s) 
specified in an approved generic rule 
can be included in a trade im.:ier that 
rule. 

For TSP tmdes involving open dust 
t1miu.icn8 1tatea should be aware that 
approvable seneric rules which 
appropriately limH the choice ol 
screening mode!. and rele•:!l.Dt inputs 
(including acceptable emisdon factors) 
will currently be difficult to formulate. 
Accordingly, open dust trade!'! generally 
will have to be submitted aa ilHiiyiclual 
SIP tttViatona. 

D. Enforcing Emission LiJrJu Untiel' 
Generic .Rule• 

Altemative emission limit~ l!pproved 
under generic rules art cc::tt~defl!d by 
EPA t1> be federally enf~:-.;eable. 
Generic r.Ues should specify that su~ 
alternative limits become applicQble 
requirements of tha SIP for pUQoses of 
I§ 113 and 3.J4 of the Cean Air Act and 
are enforceable in tbe same manner as 
othe~ SiP req~menta. To assure th&t 
EPA and citizens know what emission 
limits appiy, genenc rules shou!d also 
specify, that EPA be informed o~ · 
applicabb emission limit.' beforr- ~'ld 
after the tracie, following ~:.::· •·1aJ 'Jf the 
trade by the .~tate. 

E. EP.4 Oversight of Trades <if iJ:1der 
Generic Rubi 

The Clean Air Act requ~s EPA to 
monitor arlministration of SIPs. 
includi'l~ ~l!nr.ic rule?. s~e 
t llO(a}(;:)(HJ. EPA ~'Yill audit t.'21! 
information supli•.; for "!lu·.h trads and 
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may request additional relevant 
information. Should EPA determine that 
approved trades are substantially 
incomistent with generic rules in the 
SIP. it Will notify the 1tate and specify 
any necessary remedial meawres. • 

incH1e in baseline emiaaiom could 
nevertheleas be ap9roved thntugh a SIP 
revision ahowing that requirements for 
attainment and .m.a.i.ctenance were 
1ati1fied. In aubmitting auch a bubble 
application. the 1tate would have to 

alter the proposal after public n 
EPA will also publish nan-controversial 
SIP revisions aa immediate final actions. 
converting them to proposal• only if 
advene commentl are received within 
30 days (~ generally 48 FR 44417; Sept. 

F. Public Cotnment 

For uadea oCCW'ing under generic 
rules. exi1ting 1tate 1tatutes or 
reguiatiom will generally provide 
reasonably adequate ~otice and 
comment opportunities. If these 
apporhmities are not provided generic 1,,. 
rules ahould explicitly address thia · 
iS1ue. 

To emure public awareness 
consistent with I 30I of the Cean AJr 
Ac".. at.ates abould alao. at a miDim:um. 
publish any changes to emillston limita 
which result from trades appruYed 
11nder a generic rule (1ee 48 FR 2:0554: 
April 8. 1981 ). 

m. Tndes Not Cov..d bJ Stam Generic... 
ID the absem:e of a smmc mle. 1tatea 

ud aource1 may cm:rti.Due to ue SIP 
nmaiom to eifect bubble or extemal 
offset trades. Individual tnda may U.O 
fall outside the ICDJ:I• af a appnmtd 
pneric rule msd 1till be implemaJ.ed u 
individual SIP reviliona. "n,e principles 

; 	 described in tbe Policy Statem.ent md 
tbd Document will generally be ued ta 
.valuate tbeM emialion tndn. 

Becauae of the ability of the SIP 
revision process to take accoant of 
individual variatiou. may trades 
which could not be accompU.hed. UDder 
a pneric rule may be aa::eptable UM 
individual SIP fe'9illiau. For example. 
.proposed bublea which prodUiCe a net · 

. : 

' • - •A lnde wllidl ~ llOC _.. 1he NijUb .. ol 
..e ~SIP nWi ii DOt part of •a SIP lllllll br 

clllfipUllD cmmol niiillce mtor •ti.: -~~~~~ .l!.lllill 
la die SIP. CS. 41 Fil 211!1M-6: April r. am). 1-1 
...__EPAmut-dlis riPI ID ... 
-.iai aett• ID-•...,__aad
-•--. IDchadlaa u a .Im1-.t•' rr 
fll dli9onpa.i SIP liad... 

1· "" 
; 

mile it. reasonable further progre•• 
demonstration to acmunt !or the 
increase in emiasions ud EPA would 
review the proposal to detemme if the 
demanatration of attailmumt 8lld RFP 
were satisfactor. Without l1ICh a SlP . 
reviaion. 'tradea increuing net baHline 
emisaiom would generally be 
acceptable only if compemating 
additional controls were alnady 
required in the SIP. 

Throush the SIP rnilian proce... 
atates and sources may also 
demaDltrate that. aenaral principle 
diacmaed in Section I above doea not 
apply Co their particular drcm:natances. 
or that IUd2 a priDdple may be satisfied 
m other ways. For e:umple. they may 
aboW that a Mer baaeliae la 
1111oeceuUJ for a particular aoarce 
beca11M n11ultfns reduction.s ue Dot 
Deeded fer atta.imnent: that despite 
aenera.l requirement. for ue of an 
actual emiuiam baseline. an allowable 
baseline is acceptable iD a parttcu.lar 
situation based OD air quality mode.ling: 
or that reductiam lrmn apecific 
abutdowm or UDinventoried sources can 
be fully cndited without interfering with 
reHonable further progret111 ud 
attainment. 

EPA will make rea10Dable effarta to 
tab prompt action on SlP tndins 
prapoaala after a state bu ruled OD an 
individual apPlication and mbmitred it 
to the Apncy. !PA wt1l 8DCO'llJ'888 
"parallel procnstq'" of prono•ab. with 
EPA and state ofBciala conducting 
cancmrent review so that·both qeacies 
can gtve public notice of proposed 
action at rvughly the AJD.: Ume. EPA 
caa then take prampt f1nal action after 
tU •t.te completes lta proceedlnp. 
p:rovi-ied the state does aot substantially 

··~ 

"·':. 

4. 1981}. 

~lllimlal EPA Emilliom 'hadiag
c-diaamn 
legion I: Marcia Spink. Slationary Source 

Secticm. AJz .PfOlram,l Brancb. John F. 
ICea:a•dy Fitdenl Building. Botten. 
Ma1sadNMtt1 az:m. (111") m 1ua: FI'S 
ZZ3 Hll . 

Region D: Linda Comerci. Permit~ 
Adminiattstion Branch. Planniq llDd 
Muqem1111t Divilioa. 28 Federal Plaza. 
Naw York. N- York 1D001, (ZU) 281 t333: 
P'1'S 281 9333 

RegiDD JD: David Amold. Air Propama 
Bruch. 8th ad Walnut Streeta. 
Phil•delp.biL Pimmylvama 11102. (ZlS] 
597-7936: rrs 597-71138 

Region IV: Aichi• Ln. AJz Prograzm Branch. 
Mii CourtJ.Dd Street. N.E.. AtlaDta. C.Orwia 
30308. !«Ml 257"'3ae: m m-3288 

Re(dcm V: Dick Dalton. Mary Ry11.11. A.Jr 
Prosrama Bnacb. Z30 South Deubom 
Street. Cbicqo. IlliDoUi eoeG4. (31.Zl ~ 
ecm: m ll88-e053 

R.egioD Vl: Micb.ael Mmdia1. Air Prapm1 
Branch. Fblt bltemational Buil~ 
Elm Street. Dallu. Texu 752:10. l 
Z7'M: PTS 729-Zr.M . 

Region VD: Cbari• Whitmora. A.Ir Support
Bnmcb. 321 Eut Utb Street. X-1 City, 
Miuom1 M108. (818) 374-6525; FTS 7sa. 
llSZS 

llegiOD VlD: Dale Wella. A.Ir~ 
Bruch. 1880 UDcom Slnlet. Denver. 
Colorado 80Zlll8. (3D3J 837-3783: FIS 3Z7
S7'113 

Resian IX; Wally Woo. AJr ud Hazardaaa 
Materials Section. ZlS Freemant Street. Su 
Fnmcilco. C&lifamia 94105. (415) 81+-mO; 
PTS"5MZ10 

RegiDD X: Dave Brey. Air Programs Branch. 
1200 ath Awma.e. Se•rtle. Wallhiqtlm 
18101. (DJ ..0.t35Z: PTS ~1352 

irao...... l'llood-......... 

.u.JllCl cam_.... 

• 

.. 
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ENVIAONMENTALPROTECT10H 
AGEHCY 

(PMl-FRL-2311-31 

EtlMAIOM Tt"lldlng PoUcy Statement; 
G.neral Prfnciptea tor Creedon. 
Benldno. and u.. of EmiMion 
Reduc:Uon CnM:lta 

AGDtCY: Environmental Protection 
A1ency. 
ACTION: Request for further comment on 
spe1:ilic isaues from previous policy 
atatement and technical issues 
document. proposed April 7. 1982. 

IUMllARY: EPA bas received and 
reviewed numeroua formal commentll on 
its interim Emissions Trading Policy (47 
FR 15078. April 7, 1982) .. EPA loday 
requests addUional public comment on 
specific alternatives that could further 
respond to concem• raised. AJtemativea 
address: (1) The extent to which states 
may allow emission reduction credits 
(ERC.J rrom shutdowns to be used in 
existil".g-source bubble trades. 
particularly in nonattainment areas 
requirir.s but lacking demonstrations of 
a:tainment, and (2) whether and under 
waat conditions existing-source bubble 
trades should be allowed in such area-s. 
as well as in areas required to attai.n by 
December 31. 1982 which may ultimately 
be found nol to have att!lined by that 
statutory deadline. For eaty referenc:a 
tbis notice generally addresses such 
iseues first within the context and 
lC'UCture of the April 7 Policy. which 
w11s drafted long before expiration of 
tht. 1982 1ttainment deadlines (see 
Sect'.:in• II ar..ia W below}. and Gecont:! 
w;th r-,pect lo areas where such 
deadlines have expired (see Section IV 
below). It does not address the use of · 
crediH irom sbutdowna for new source 
oi1sets in any such areas. 

EPA further requests comment on (1) 
appro;-rid1e methods for detennining 
whether and ..; what extent Slate 
J?:";piement10tion Plans rel}• on reductions 
from anticipated shutdowns for their 
demonstraiions of attainment or 
~easonable funner progress. and on (2) 
what 1~.-el or reduced operations should 
constitute a shutdown for emissions 
tradi:l-~ µurposes. 

';h,s r-.:; .. ., additionally discusses 
currr :•. -:. "!li:;sions trading poiicv 
• .)ardin1; all the above. It shouid be 
t:)h_:otrued in lighr of the entire April -; 
Pc;:.c: Slaterr.ent and Technical luues 
Oon1rne··•· 
OATIS: The deadline for submitti~g 
writt~n comments is September 30. 1983. 
a.;OR&SSH: Comments should be sent 
in 1!"irilir.ate if possible to: Centrai 
Docket Section (A-130). U.S. 

Environmental Protection Agency. 
Washington. O.C. 20460, Atta.: Doc. No. 
G-al-2. 

Docket: EPA ha.t e.ttabUshed docket 
number ~-2 for th.is action.- This 
docket i.t an orsanized and complete file 
of au significant information submitted 
to or otherwise con.sidered by EPA. The 
doc:kel i.t available Cor public inspection 

. a.nd copyins between 8:00 a.m. and 4:00 
p.m.. Monday through Friday. at EPA'.t 
Central Docket Section. A reasonable 
fee may be charged for copying. . 
f'CMll fl\IWTH£R IHFOlllllATION CONTACT! 
Ivan Tether. Regulatory Reform Staff 
(PM-223), U.S. EavironmentaJ Protection 
Agency.~ M StreeL SW., Washington. 
D.C. 20400. (ZD2) 382-2765. or Brock 

· Nicholson. Office of Air Quality 
Planning and Standards (MD-15). 
Research Triangle Park. North Carvlioa 
27711. (9'19) .541-$518. 

SUPP'l...IM£NT.t.A'f' INFORMATION: Under 
Executive Order 12:?9'1. EPA must judge 
whether this action is "major" and 
therefore subject to the requirement of a 
Regulatory Impact Analysis. Tms action 
i• not major becau.se it merely requests 
further comment on policies that are 
volwitary and can substantially reduce 
coats of complying with the Clea.El IUr 
Act. 

This Notice WH submitted to the 
Office of Management and Budget !or 
review. Any comments from OMB to 
EPA are available for public inspection 
iD Docket G-at-2. Punuant to s U.S.C. 
605{b). l hereby certify that this adioa 
will not have a 9ignificant economic 
impact on a substantial number of 9maJ1 
entities. ~a request for further 
comment on 9pecific issues raised by a 
pM!Viously·issued policy designed to 
allow finns flexibility and to reduce 
administrative complexity. it will 
impose no burdens on either small or 
large entities. 

Fanut of Th.ii Notim 

L 5ackg.~und-The Interim (April 7tbl 
EmiHiona Tradin1 Policy 

lI. Discussion of April Policy: Formal 

Comments. ftiRDC v. Gorsuch. and 

Addi1ionaJ Rationales 


A. Avoidin~ "Double-Coun!ing·· 
8. UH of ERCs From Shutdowns for Bubble · 

Trades in Nonattatnm'!nt Areas -1 

bquirin11 bu1 Laclu:t!j Oemonstran~nt of 
Attainment ..."- , ... , 

8. Where 198: Allainment Deadlines Have 

E.xpll'ltd • 
L 81dr.grow:ad-The Interim (Ap 
Em.i.uiou Tr1ding Policy · 

EPA.I April 7 EmiHions Tradi.ng 
Policy Statement and accompanying 
Technical Issues Document set forth the 
Agency's interpretation of minimum 
legal requirements that states 1 and 
aources m1.&1t meet to utilize trading 
conaistent with the Clean Air Act. 
Under this Policy. states could grant 
credit for emission reduations that were 
'"•urplwa." •enforceable." "permanent." 
and "quantifiable." Reductions Crom 
•hutdowns were generally considered 
surplus if the slate showad they were 
not ··double-counted" and an 
appropriate baseline had been applied. 
This generally meant that: First, _ 
emis.sion.s from the shutdown facility 
must have been included in the 
inventory u•ed to develop the Stale 
lmplementalion Plan (SIP). so that the 
facility'• emissions were among the pool 
from which reductions were or wonld be 
calculated 10 produce an approvahte 
SIP. Second. the state must not have 
already taken credit for the shutdown. 
directly or indirectly. ~· part of its plan. 

Third. like other emission reductions. 
•hutdowns were only considered. 
surplus to the extent the reductio r 
beyond the required reduction lev 
baseline. Where an area was to have 
attained by December 1982 but lacked a 
required demonstration of ambient 
attainment. this baseline was to consist 
of either a reduced level of P.mission.s 

·reflecting Reasonably Available Control 
· Technology CRAcn as defined in the 

SIP. or an agreed-upon "negotiated 
RACT' level if RAC'I" for the particular 

·source or source category had not been 
defined in the SIP. Where credit was 
sought for a pollutant for which the area 

-had received ar. attainment extension 
berond December 1982 under section 
-172(a)(21 of the Clean Air Act. sla1es 
could instead use a baseline consisting 
of actual emissions. provided the source 
commit!ed to find or produce additional 
reductions equivalent to RACT. if and 
when RA.CT were subsequently defined 
in the SIP for that source. See generally 
47 FR 15(J,7. 15080--31 {April 7. 198Z). 2 

C. Definition of Shutd·1wn 
O. Ccmclusion 

Ill. Requesc1 for Com;.·.e!!I 
A. Avoiding "OoL•;ie·Countin1f' 
8. Al1ema1i\·e1: 1;se of ~Cs From 

Sn10tdowns 01 Ot!ier .~c1ions for Bli=>bie 
Trades in Nona1:a1nrr.ent Area! · 
Requinng but l...aci11ns Oemon11ra::ons 

c. Oei1nalion of Shu1cown 
IV. i::rrect of This '.':once 

A. On Cummt Trac:n9 Generally 

1 -Sr•:es · •ncludn local air ;»alhl!lon "lene:d or 
'"" <;t:'let e:tltl'!' 1)1'~"~'!' deteij3ted ;,uthunty 10 
•d!':l•n:"er ?"eleviint ·o1ru of 1 Suue bnpiemen:;,t:on 
Pliln :Si?~ ""'der th• Clean Air Acl. 

'E'::o'n'"'°" or !he ).iiy 1982 dndline for 
s110 ~1:'.11 of ;il1t19 demon11ra11r.11 auoinment ~or 
141.;I\ e':~s1on ;tteH ~ao 5enerally limned the 
opuon .>i •n 11c1;1al •muS1ons besehne 10 ~>.ltr.i1on 
ereo !or wn1ch EP-" bu approved follow··"'"' 
SIP, ancL ..-ulun 11\0se .....,.. 10 voe •Olltc ·r. 
IOW'Ca ClllnOfle' wn1cil Ei'A !IH 1de1mfie 
"Cm11:: :tl"' Cilnlrol T eciln11~11e C111dehne• I 

.. 
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• 
Subject to these requirements the shutdown. if they can show that sucli Advene comments were most critica 

April Policy allowed. and currently credit is consistent with the SIP's about use of ERCs from shutdowns for 
allows. reduc:tioWJ !rom shutdowns to be deinonstratioa of attainment and bubbles in areas requiring but lacking 
used in existing source bubbles in the reasonable further progress." 47 FR approved demonstrations of attainmen~ 
same manner as any other emission 15081. Several commenters said that no 
reduction credit. :a 	 Commenes. Concemed c:ommenters reduction can be surplus without a 
U. Dbcuasioa of April Polley: Formal 
Cammea&a. NRDC •· Conuch. aad 
Additional Rationales 

£PA is l'IHXamining emissions trading 
with respect to shutdowns. in light of . 
formal comments on the April 7 Policy; 
the NRDC v. Gorsuch decision {685 F. 2d 
.na.(O.C. Cir•.l982J, cert. granted, No. 
82-1591. May 31. 1983}: and the need to 
further articulate the Policy's approach 

.!! 	 in this area. Many comments focussed 
on way1 9tates can avoid double· 
counting and on whether reductions 
from shU1downs ahould be. treated 
differently than other types of 
reductions for uae in existing-source 
bubbles. The poasibility or different 
b'eatment if adopted. would make 
precise definition of "shutdown" 
imponant. 

A. A voiding Double-Counting. The 
April 7th Policy and accompanying 
Technical Issue! Document noted !hat 
under lhe Clean Au· Act stales had at 
least three options to grant credit for 
shutdowns without double-counting. 
Where SIPs a!lsumed a fixed quantity of 
net "turnover" reductions (more 
reductions from shutdowns than 
emissions from new plant openings}. 
and took credit fo-:- these reductions as 
pan of their appro;•ed demonstration of 
reasonable further progress of 
attainment. state! Cl"'uld: (11 "Re
examine any 'turnover· credits in their 
StP. decide not take credit for these 
reductions." and N!-~"ise tlleir attainment 
and maintenance plans accordingly: (Z) 
"allow credit only after the total 
quantity of sb1Jtdown ~ductions 
assumed in the SJP l'ias occurred"; or (3) 
"allow credit for 'l percenta~e of the 
totaJ emission reduction realized from a 

nid wlucll 5141~• are "'q11ir-.d to concroi irt tlt~r 
11112 Pliln•. i,.,1 fo1-wi.tc;h EPA hu not ,., ifflled 
linel CTCL ~. Altem"u"• O.SE. Section UL B. 
below. 

tn rtn• :iotice EP... .olso reques11 commenll On 
9arf f\'. 8 below! on continued trad1n1 in ueaa 1haf 
may be iound not to ilav~ attained dup11e approved 
SIP dernons1r1mona of anainmen:. 11 wl!ll ,u 1n 
an!U that ~quirP Dul lad! 9uC!'I dl!mon~ :ra11o:n. 

• t,;se Of DQSt ,;,u:dr.i""'S for ,..W tO"l"Ce or'slJIS II 
~nt:r=t!y i;mi!ed !c re::-111:~ ,,tl\f! •S.-r ~O CF'R ?an 
Sl ..\g;itr.01" 5 ';;a~ >i 'l!':t !auer 1·ntm !:on•• bt'"• 
tit·....arr.1nl!C1 1n 1mi:i'•"nen1:n11 che sl!!llr,,.enl 
IJn!tmen1 1n C.~t!'f!IC:Ji .\f :rmfoctr;rl!tS .~ uoc::J:um 
.-. !P~ D.C. Circa1t. '.'l:o. ~'\..11121. and :t no1 other· 
w11e <::11cu11...-d here. 

• 
fQ: ;n.i~o•H oi 111,. nouce. "•"'"""~·source 

!>u,,c>H • meant tradl!s 10 mttt appiic•oie ~:n1u1on 
:.m1:a11ont between sources sul:.iei:t ne11!1er •o 
Fede•ai Sew Source Review Requ1rl!men11rior1n 
1ny Federal New Sourc1 Pe•formance Siandard 
promulHled ander Secuon 111 of lhe C:un :\it A,I. 

round these options either too loose 01' 
too restrictive. All environmental group 
asserted that despite the options. it was 
not possible "to identify what quantity 
of shutdowns are above and beyond 
those assumed in the plan:· Other 
commenters, including an industry and a 
utility group. assened that credit sbouid 
'be denied ozily for Shutdowns . 
specifically identified in the plan. EPA 
Regions also pointed out that a number 
of SIPs use "OBERS" projections of 
eco11omic growth. developed by the U.S. 
Department of Commerce. as a basis for 
projecting emissions growth. Since such· 
projections reflect net economic growth · 
which these SlPs appear to translate 
directly info emissions growth, there 
seems no straightforward way to 
disawegate the projection into 
shutdowns and new plant openings. 
Therefore. there se!!.C!!.s no 
straightforward way to detennine the 
extent lo which a SIP using "OBERS" 
projections relies on shutdowns. 

If this conclusion is ~ate it.may be 
difficult or impouibJe for .states whose 
S1Ps M!!lt on OB.ER.S projections to grant 
credit from shutdowns for use in 
existing-source bubble trades, 
consistent with the Clean Air AcL . 

8. Use ofERC.s From Shutdowns for 

Bubble Tmdes in Nonattainment Areas 

Requiring bui Laclcing Demonstrations 

ofAttainment. 


Comments. A number 0£ ccmr:ten~ 
quutioned the extent to which states 
can allow use of shutdown credits in 
existing-source bubbles in any area. 
consistent with the Clean Air Act A 
large percentage of comments on this 
issue sup'ported the Policy authoririn~ 
ahutdown credits tg be used in existing
source bubbJes. so Jong as shutdowns 
were not double-counted and were 

. measLl1'1!d against appi:opnate base
lines. Other commenters. however. 
includng some environmentaJ sroups 
and :iollution control agencies. raised 
cone.ems. These cozr.menters noted that 
·shutdowns can hasten attainment. and 
suggested :hat EPA's shutdown polic~· 
mignt not be consistent with the .~crs 
requirement for attainment "as 
expe<iitiously as practicable." Sevecal of 
rhese commenters maintained th;ot · 
credit should generally be granteci only 
for shurdowns undertaKen solely to 
obtain credit. and then only for the 
period before which the source would 
otherwise have shut down. 

demonsttation. Accordingly. they woul( 
not grant credit for any reductions in 
nonattainment areas lac.king 
demonstrations o{ attainment. includin! 
reductions produced by extra pollution 
controls or less-polluting proce!IS 
changes. 

NRDC v. Gorsuch. The recent Ci'rr:uit 
'Court .iieci'iian inlntDc v. Gorsuch 
raises similar ·1ssues indirectly. The 
Court decided only the narrow issue of 
the validity of !PA's plant-wide 
definition of "source" for New Souree 
Review pw-poses in nonattainment 
areas (i.e .. nonauainment area 
"netting"). and ruled tbat definition 
invalid.4 lt reaffinnend the validity or 
the plant-wide definition for PSD 

"review. Moreover. the ease did not 
consider the validity of existing-source 
bubbles in nonattainment areas. and th 
Coun did not decide this iuue. The 
deci$ion does, however. contain 
language which might be read to sugg~ 
that all emission! trades in 
nonattainment areas must. in and of 
themselves, produce progress toward 
attainment beyond the progress 
currently mandated by applicable SIPs 
The implied issue for existing-soun:e 
bubble! is whether some additional net 
benefit beyond the current requirement 
of air quality equivalence to applicable 
SIP limits (e.g .. a substantial net air 
quality benefit from each bubble trade) 
might be required by the Clean Air Act. 

Discussian-Nonattainment Areas • 
With Demonstrations ofAttainment. 
EPA does not currently believe lhe 
concem!I discussed above warrant an..
change in the April Policy's rreatme:it "r: 
i:hutdowns or sur?lus reductions for 
b:.tbble trades in nonattainment areas 
which are required to have ond do ha\·1 
approved demonstrations of 
attainment.5 

. . . . 
· • EPA don nol •!Jre• wilh rhis rulin!J. On !\.f;i:-c:~ 
Z5. t!M3 d1t1 Solicitor Cen•NI !ilea a Pe1i11on ior 
Cart1or1n awna 1he C.S. Su-pn!ine Court to""-'"" 
the dei::s.on. On ~ay 31. 1963 1!:le Suprl!me C:i:.~ 
rr11nied :.,, Gc'Vi!mmenft petiU':ln. RuCAt!!s.~::::s ,. 
.VRDC Soa. az-1S91 et al. 

• '!'l':'.! ·nr!11aet cum!nt o%or:e or CO u<er.s::" 
ar.e11. ~• ""e-il as otne! nonat~11nm~n1 i.r~at i~::1~ 
to Cll'cr~:.er Jt. t93:: dud:1:o:H ~nul sue!': 11~• u 

,•PPm•·•<: Sli>os for the 1.,1er aM!u ir.ay be 
dete..,:.:o:~o ::.~ EP.'\ to be ,n;;.d,,,;1ua;e 10 ""'""' 
re!e<il'll amo;enl standard•. 

SGur:::es ~~ tuc.h arlfll::u d:t:i·i'd ~· 4'-V&rf!. :-:0 ...... 11111\1 

tb•: ~:.:!\.:."T :r:!e-rm:~t11Jo:-t1 of SlP :nad11iqu41l:; ~.: 
,equn•e ·~eir slltH 10 impose add:11cnal rl!o:.:t::~: 
requ1re!'le,:rs. and 11111 tome ..a1n may :mpcw 
.,,qu.re:r.1:"'1• wi\1cti adveruiy affect some ;inc• 
tracies. S.! e , .. 47 FR 1~7':'. ~ur c!. n. Ill iJe:'l .. 

http:Cll'cr~:.er
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Once a stale had demonstrated it will 
attain ambient standards by the 
applicable deadline. subsequent 
emissions trades amount to fairly 
routine SIP revisiom, wb.ich EPA will 
approve (either directly or through a 
aeneric rule) as long 81 the1e are 
enforcHbfe and do D.Ot undermine the 
demonstration. Tbe state has discretion 
to make and maintain ia demonstration 
through any combination of emission 
reductions. including shutdown.a. 10 long 
as these are adequate for attainment. • 
and cannot be requiRd to do moni than 
demonstrate timeJy attainment and 
• ·.amtain ambient standards. See. e.g .• 
~ ,-vin v. NRDC. 421 u.s eo. 19--ao (1975); 
;Jnion Electric Co. v. EPA. 427 U.S. 248 
(1976). Th.it is tiue even where EPA may 
suspect that a prevtously~approved . 
demonstration is no longer adequate to 
assure attainment. Until EPA makes a 
formal finding of inadequacy. based on 
record evidence. the approved 
demonstration controls. See Clean Air 
Act sectiom 110(al(ZJ(Hl. 110{c)(1): 

In short. under the Clean Air Act an 
approved attainment demonsU'atioo is a 
legal and logicai stopping poinL.Since 
the state has shown it will attain with 
the reductions required by its·current 
SIP~ere i•no ground ~eny use of 
shutdown creili.ts in.bubble:tlaees whlcb 
meet those.SIP requirements~ ·so long u 
the demonstration i5 protected by 
asaunmce thai .these credits are not 
doublecounted. t!Jat a baseline 
consistent with the demonstration i.a 
applied. aod-Ula.i tes(B. of· air-quality 

. equivalence are met.-See 4i F'R-i50i7. 
1500CJ..al {April 7. 1.QSZJ. So Jong as thP.re 
is an approved attainment 
demonstration, there seem.s DO reason !O 

~at such shutdowns differently from. 
Other'iotiri:es or credit. since they share 
the same-legal basis siq,port1ng usm 

. any surplus emis1ion reductions, . 
. whet.Iler from positive controls. pZ""~:as 

.changes or Olh.er mea.cs. • 
- Under'this interpret~rion trrollows . 

that ail .such.reduction.trom·shutdowns••ill be tn·excess of thoie ·currently 
required by law and need to attain. 
Moreover. under c~nt policy-their me 
wtll not compromise the stare·s·ability hJ 
secure further reduct;tml~should sue:. 
steps eventually be necessar; 10 reslore 

~ 	 progress or maintain attainment See. , 
· 	 e.g .. 47 FR 15077, 15\."00. 15084 (April 7, 

19!12}. Inceed. av:Ji!ab1litv of Sl.i.::h 
reductions for use in buiJbie tradP.•.; may 
encourage faster compliance witll .. 

. <. 	 applicat.Je SIP limits ty reducing the. 
cost of compliance and the time needed 
to comply. 

Discussicn-Nonot:ainment Areas 
U.'hic."t lack Demo,.,s:rotions cf 
Attainment. The sttuation differs. 

however. for nonattainment areas which 
nquire but locJc demonstraUona of 
attainment• In order to attain. such 
areas will need more reductions thatn 
their SIP1 cmT"entiy require. M'Oreover. 
the extent of thos additional reductions. 
and the sources from which those 
reductions will come. art! presently 
unclear. Finally. the state that lacks a 
required demonstration of attaintment 
may have more limited flexibility to 
choose where to secure needed 
reductions (and consequently to 
substitute aJtemative reductiorui through 
emissions trading), since it has not yet 
fulfilled itt Clean Air Act 
reeponsibilities. Cf. Clean AU Act 
sections 110(a)(ZJ(AJ and (c}{t). 172. 

Nevertheles.1. to bar ex.isting·1ource 
bubbles iD such areas could elimnate 
useful partial solution to their air quality 
problem. Regulated firms may often be 
reluctant to disclose information that 
may be used to require retrofits against 
them. Even where such emissions 
infonnation is obtained. ii inay not be 
sufficiently precise with respect 10. e.g~ 
source-receptor relationships. to allow 
EPA and the state to resolve remaining 
ambient problems. While one possible 
response could be a more aggressive 
aovemmenr search far potential 
retrn~ts.-_ttsat~ponse is likely-Jo 
collide w;th the very information 
barriers that discouraged a 
demomtration of attainment in the first 
place. EPA believes the bubble can help 
break such deadlocks by allowing 
sources to subsqtute more cost·effecti.va . 

.ri!ductioils for required ones. subject tD. 
coridltions--especially use 0£ a RACT 
baselin:>!-which enhance the state'.s 
!'bility to secure both improvements 
&1ow and further reductions iater. i( such 
·furt!H:r redm:ttons are ftnmd aacesaafJ 
.fo~ attainmeo.L 1 .So~-· •ll•inment .,... do nol ~uire run 
derar~.a!rstiOll8 O( •ll•ilU!lelll br~UM !heir 
;;:u~·;.,f\ l"Dblol!illl~•N ptllllHM)' ~uMCi by IOUJQ9 
CM1l1id. .n.. ett1.Und..-io.,.-r..ftmn. EP:\ poiiey, 
ior n1111111&. iwi-call.d "iurai -• Mnellau"" .. n' 
ire~· (wbcw ambient QroOM ..._cause bf~ 
urb•~ 1111U1ter1 ~"'!•idl .1h11 •ir q:.t.1h!y l'Ollll'OI "'l'enl 
need onl)· 1how lh1l lh1!'." hi" N0111nicl RACT 

.con1Tol1 roe 1ll 111aior·1ourc:ei'}2 ...~EP:\ 11... 
:i:~~1.•t!ii II.AC i11•dari1:e. Upoo MICA a ihowln11 UIHe 
•rwH ba¥e 1003 bnn d111!1\ed t'D qnfy ?.ft D 


· .·,.Owrl!,,,.nLs. iinC. 1hey mual U!ti111i1ely refy on 

nKu1c1ion1 from •dii1c:en1 areu 10 c:111 •heir 

· pr': .o uoA prvbiem. Sn 44 F1l :ni~:. :0::1111 "nd 11. z: 
·•.•;.,14. 11:'91. 
• • £OA i• t'lr.s.:ie:in' a re1;101~me:l1 '.in i11 fin•I 

Em11;1ont ""!":-it:1:u Polic\· I th• i .. ~: :-.;0011? ttad1:" ·~ 
. •. thnM Jrt.t9 ;;•:! :e. RACT bue:...... wl!elhl!r c.r rlOI 

RACT •·.;ca~ce t:a1 bl!'t!n :uuec 'or :!le 9ource1 1:i 
ov....>ion. :-:~ti !'Wllliiremenl co1ua ~.el:i •H·•~ 1ilu 
!h.e conir:e1:1:on oi tl:!H •nin ~:l .. •!'01 1.-..·1n1 ·~tort 
o~one pro:.le-m ~ma1n1 ci.;.l"!"e:U Howe,•tir. 1.1.:-tc11 
uc~ are.a .:o ~01 teauire de:no"1Jl:'11Uone of 
• U•1nme:11. :l'!ty an beyonc 1ne scoPI! of d:scus.,on 
here. 

• Whe"' 1M1dea of TSP SO. at CO 1n si11nific•n1 
•mour.tt or owe~ s11tn1fic;m: ~w1<1ncu •r• 1nvol"~ 

Given these conditions. reasons applJ 
which are similar to those that. 
use o( surplus reductions in . 
nonattainment areas which pos _ . 
approved demonstrations. Where both 
the source which seeks to created ERCI 
and the source which seeks to use them 
are already subject (in an incomplete 
SlP} to RACT requirements. the creati~ 
source must reduce emissions below 
RACT control levels in order to secure 
credit. and the difference between. 
current SIP emissions and RACT is not 
available £or credit. That difference goe: 
directly to speed SIP implementation in 
the short-run. Over the longer run the 
net reductions produced by the bubble 
will be at least equal to what RACT 
would have yield under traditional 
regulations. The state and public may 
also benefit by reductions which can be 
more rapid than under traditional 
regulation. since sources have a 
financial motive to surpass RACT 
quickly :n order to. trade. 
Env~ronmental progress may be 

accelerated still further where the 
source which seeks to creete ERCs is 
not subject either to RACT levels 
defined in the SIP or to other SIP· 
emission limits. These sources must als«l 
reduce emissions below acceptable. 
.EPA·appt"O":ed RAGT·leYeis to tec&ive 
credit for surplus reductions. · 
larger diffe:-ence between unco .d 
emissions and RACT is again no 
available for credi!. The state may 
secure faster RACT definitions. since 
'SOurces- have a stronrrinci!tHive· fo agree 
a;>on RACT in ortlerto U.Se a buoole: · 
The possibility of credit may also 
encourage· such sources to come forward 
and request regulation. i.n order to 
es1ablish the quantifiable and 
enforceable emission liL,it.H>D which 
creCffi musfoe·bas'ed~· . 

nmd..lled dC111onstrati;;. ~~ unbien1 t'!luv1!11nce to 
· tndilia:uil RACT rech11 ::-,n1may1iso l"Vduu 

tnrTTl!nt.n:a a?! lOul'Ce-~pTl:lf rf!nionarupl than 
'~""~~D!'•i r.,..1st1on 'WO)lld.Y!e!:i..E.a .. i; fa 

J{\ll!'O.: t~J~ !Apnl..lf; na::t":-buuious 
~ofBdini Poi1~Dieal CIADi!Qmo:iL 
rnemorenr:ium from Sheldon ~1even. il1reo.;lor. Or!'iu 
QU,11 .Q...;ii~ ~.-i::111111·and Elert~~.-E.P:\:10 
Dintt.t::ln• .\if Mlln:a~amen!.OW..IGllS. EPA I\"'°"' 
!:~ IF'eb. :1. 19831._ · :.~_ · 

Under tt.e ;.\pril 7 Policy states -.11111111nm11n1 
e:Ul'll!JOl\ll ::nlli 1!'081 ior relevant :>O!lu1an1s cou!d 
aul!tc>rl:e i::T•uon 'ill i.RC. us1r.!! 1n ac?ual 
em••"o<" o.·,:,.,,r10. pro.,,d11a.,~,.,,.rce c:im::\Ul11'3 
to ·'fi::1 .u ~ucr reducuons !'O'-'!\'e~~nt to fun:~ 
RACT ::-c.~:!"'!~~~ ~s .f ~nd tNr.~u !!':f $U·Ue Hf'r~n••• 
theft'.·· •:" t:~ !:·.•_...: ;:\:'"li 7. 1qe::l. 7..J z;:A s ·:. .. 
knc""'·!~~•it ~o !4-.l'it h111 t!'Jec1eo ~!'UJ •uiemauve 
·~~~~ch: .u '! .; :wi-r-U tn 5~c:·.on: acovt. . 
l'ttDJ:ri. ·c~ t.•.• trt~ ~!)r..: d.eaa1ir.e for suom•nal of 
.-•t•tln'\.fJfi!:·srirl aum.u:mll"n1 SiPs flat suosi.antltsi~\· 
f:m~:il!i! .,, ec-o.1c.b1J;ty. 

1 I; r.11s :un a,,:.,.1ed thal somir 'oun:··"l!!l•.-e 
~f¥.1't~~ ·.nc:en~!"e to press for lesa s.tnnc 
··nuo11111111 R.\C'i" lim1rs in 1hue c1rc1: u. 
H:iwe,·er. •t::s 1nc;rnhve do•• no1 appear· ry 
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• Thus the bubble may create an 
incentive ror faster compliance. because 
sources must do better than compiy with 
RACT to secure ERCs and because 
compliance costs may be reduced by 
control strategies. the source can tailor 
to its operations. The bllbble may also 
iD1J1rove air quality planning by 
encouraging plant managen to submit 
data on emissions. modeling and 
unregulated or uninventoried emission 
sources in order to create usable ERCa. 
It may help states develop new RAcr 
regulationa for categories of sourcea. 
both becauae or improved inlonnaticia. 
and because opportunity for trading · 
reduces those rules' potential cc.ill It 
may help states secure additional 
reductiona from existing sources. which 
comprise over 959' of most ·_ 
nona ttainment area emissions.• . 

• 

The Dupont Chambers Works bubble 
for emisslons for volatile orsanic · 
compounds (VOCa} illia"8tes several of 
these points. New Jeney approved this 
bubble in Deepwater. NJ under its 
"generic" emissions trading rule. 46 FR 
20551(Apr.6. 1981}. As part of that rule. 
New 'ersey·imposed uniform RACT 
reduc~ion requirements (generally 85" 
control) on broad categories of soW"Cff. 
including Dupont'• 7 large stacks and 
11% smaller fusitive soun:es (Sea 
Administrative Code of New Jeniey. 
Title 7. Chapter 27. Subcbapter 16 
{1981J.J The oppo1'1Unity to meet these 
uni!o;m requirements throush bu!-bie1 
belp..:d New Jersey avoid both legal 
challenge by regulated industries and 
the-lal 1rioU1 task of developins 
pro.:ess .,y.~roce""• regulations. Dupont 
compEed by controlling it.s 7 large stack.I 
to 0•1er w..•. enough lo meel RACT 
requirements for all 119 emission 
sources wlrl!e producins over 2000 tona 
ver ~·c:.z al extra reductions.r..,i <1ur.h reasons EPA. continues to · 
':~~.ieve that in general its April 7 Policy 
approximately a :~"iorizes trading in 
furthef"'!:.:.;:; of ih~ Act's mandate that 

&um 1"81 pftMftl i~ any rvlemaliint ex11ec1ed 10 
re1ul1 ii' r..- reduction rwqu1~men11 under ttie AcL 
Morwo,·er. in all 1udl c••• D'A mwi111ill 11ppniv• 
Ill• •l'ftCi·ur:..i; b•Mlin• 11 equivaletit to RACT. 
before :h• tnde may bR firwlly 1011ro11ed •nd 
imp1<tm~1..:! S.-e. e.1-. 47 FR 15080 •• A.Lb. Iii Mil 
-(iij "'1J"' ,, 19821. 

'S.~. e.1- C· .~•any, /saws Re/at«/ to lh• Saun:a 
O.f,n11tott ! ~,-.. "'..... -~oul'C'• ~vi•., 1n 
Nor·: • • ·- ·"'"'' i•r.Gll. September 19112 

(~:.;'<'·: ""tint dalaj. See 1•.;eraii~·. Domenica. 

··t.min1on• :radin9: The S11blle Heney." 

£n•·1ro.-.f"er::al /jm1,.. Val I. :"Oo. I !Dec. 1982!. ~~-
1&-Z<l. ~;nnied .,; C4'ngr•u•onai Record lda1lv rd.I. 

(Oec:itm~r 15. 19821. pp. Sl.t:'~ {r1tman.1 ai 

M11cinty l..aader ~kerl. 


nonattainment areas 1'1!quires RACT "at 
a minimum" and achieve ••reasonable . 
further prosress" coward attainment. 
'Clean AU Act sections 171(1), 17'2{b)(%>
(4), 

Notwithstanding these conaideration&. 
while bubble trades in auch areas may 
yield progress towards attainment, the 
area may fall short of "reasonable :. 
further progress and attaiDment a1 " 
expeditiously as practicable.'' Clean·.Ait 
Act sectiona 171-172. In these 
circumstance• EPA is authorized to 
promulgate a Federally-developed SIP 
which does demonstrate attainment. 19 

However, EPA could also take les1 
drastic steps designed to accelerate,:;;;,. · 
ambient progress and enhance the ·1.1: 
1tate's ability to develop a complete SIP. 
For example. EPA could mandate that 
pending • demonstration or attainment. 
each e.xisnn,-soUl'ce bubble produce a. 
substantial nefair quality improvement. 
A substantial net reduction in emissi0na 
could be a sum>gate for such 1 

improvement. l l Properly structured.-••;. 
auch a requirement should not -:i 

discourage environmentally-beneficial'' 
trading ac:.tivity to a aignificant degree; 

Indeed. requiring a net aii quality ·:n 
improvement. beyond the current '~ . - . ---· 

••Clean M A&:l llCU011 ttO(c)(11. Th• Acne'f .

b1 had diffic:ulry ICllV.iriftl di• detailed ~ 


_of. IOClll i:ondi1:1m:111 nndlrd 10 ~mpte sudi SIP&
• Olli EPA 11te1Dp1 to iiro111ulaate • flll1 Federal S'IP 

took over fov ynn to cam111- S......... 37 rlf: 
lD...2 119721 IObio SO, SIP: prlll)Ol&ll: 41 F'R 3tl324 
(1'1tlJ (111t 111rt of tiMt lln•l l"llle). • .,., . 

II EPA"• EllUliOD OffHl Ill~ Rulinllfii . 
Q'R. Part SI. Appmdix SJ .bu 11aDC1 1117'9 dlldlriiif 
ut emi~aa ntducnon1u•CClf'llt•bl•1111TOpte1'cw 
tbe reqllind palitin n.1 ail quality beaeftt for. ar. 
lll'Yt!l'al ell- Of n•w - oO'Mll. Similar •·;1; 
nexibility, ilalftded "10 HOid llllft_,, . •I 

-umpliOll Of Jim.lied. ca.dy ead liall CDNIWlliq 
mod1lin1 -.rcn." bH al.a ben ini=orpoi•iiicF 
into 1h1 Emiuiam T,.dina Palic:y. FCl1' n•lll'PI~ r« 
paud·fOfopowid Irides ot voe cw No. may be'.- , 
INlllld a1 eqaaJ mambient dila ~ bro.Id.:,.,. 
P.0118Phic .,._S.. 41 FR 11 15086 11\pni :. 1C). 

0 

EPA miu•11-t r.n tile n:t1;;1 ia wbiCili 
1ubt1anrial emiuicni nduei.oci COllid ....,,.. • :~: 
suti.t•nri•I Ml quality im~t ancter ~ 
111. AJtemaliv• .J end 4 b•law. Co111a1ent ia \'-' 
1iiecifically requn1ed an !II• excall ta which. OiJp t 
bubble 1nde'1 •11 qu.li!y eqwvalem:1 ii establ~itd 
under th• Policy'• 1mbient 1e111. eir qulity - • 
impravemimt fC!t all polh111n11 m.1y bm •numecf1· 
b••d aft 1ulil1antial •ddltianat e111111ion 
reducticir... To t"- extent tllil •lllllt'IOna surropij·_ · 
fot 1mbient imlltol'•e-1 m.y 11ot h• wuranled( • 
runh•r comment ,. reqaesl<ld 1111 , _ CWftlltly· •1 .•. 
r.quind modeii11~ millbl b• mocli .ied to defin• ant 
e"1h.111e 1ub11an1i1I ••r q111liry ;.11provemen1. F~t· · 
•••mple. om-.•llema11ve 10 • • 1r.D1Jete apllfO&c'fi 
gi11ld be • cilrec1 ambient d .. •om1re11on in wh•#i 
same faml a( QIS!'l!l'SIOR mr .il!lt:t• IS required 10' 
show 111 .tctual air qua lit• .m'Pf'O\.otment praduc~d 
by lhe 91111Hllllll lralie. C..1mllleftl IA NqUelll!d Oft 
th11 or otfter po111ble eltema11ns. »; 

requirements of no double-counting ar. 
application of appropriate baselines. 
could produce additional enviromenta 
benefits. While it might inhibit some 
trades. such a requirement would assu 
that every existing-source bubble mak 
a direct and immediate contribution 
towards attainment. beyond what the 
atate bas required thus far. It could 
compensate for other SIP uncertaintiel! 
and further assure that ..surplus" 
designations comport with the Act. 
Finally. it could increase the stability c 
the existins Policy. with minimal 
disruption or current or planned tradin 
activities. This conclusion seems 
Hpported by the fact that nearly two· 
thirds of the existing source bubbles 
already approved or proposed for 
approval by EPA will produce extra 
emission reductions.'' 

Requiring a net air quality 
imrpovement might be particularly 
appropriate where trades involve use c 
ER.Cs from shutdowns for existing- · 
source bubbles in areas whic.11 require 
but lack demonstrations of 
attainment. 11 Unlike surplus reduction 
from additional pollution control or les 
polluting process changes. shutdowns 
produce a total reduction of emissions. 
tc:JO'J5 of which might benefit air qualicy 
Credit Wl!re not allowed. Cranfin8-!u1J ~ 
partial credit for their use iD existing· 
source bubbles might reduce that 
beneliL slow progress. and be 
inconsistent with the Act's mandate th 
such areaa attain H expeditously H 
practicable. at least where the source 
would have shut down anyway. This 
reasoning [reflecting a desire to avoid 
granting credit for reductions that may 
not be "surplus" because they would 
have occurred in any event) underlies· 

•• Fot examc-lL of tb.e 3' bubbles approved '" 
prvpoted by EPA diftctly l.luol&lh fanuary !So3.:. ! 
iar 111•rly two-thUU. are produc:ma ot would 
praduc.e m~ ntduetion1 than reql&il'l!d by 
applicabl• ,..W1ti0111. Of then :n. VOC bubbles 
produced ui avers.re extra reducuao of 191 1on1 1 
year (ll'Yf, SO. bubble• 1n avenp esll'• l'9d111;t1 
of ZIZ5 Tl'Y. end TSP bubbln en •Yen11e esll'a 
reduc:liOll of Fifi! TPY [one aroupJ Uld 1~.11 lb./hr. 
(anolher pup). 

At- junsdiclion1 fe.9.• l•ffe~o Cowity 
(Loui1vill•. Ky.J,-l'drHdy reqwre eam1n1·t11UlClt 
bubbles 10-prodw:a sipiligtQt ::ef ntduci.on• 1n 

·overall Rti..iana. All 1udl bubbles mvtt conunu, 
10 mHI a111b1ent 1est1 11 well. S... •·I- 11 ER 11 
15018. 150SZ (Ap"I 7. 19821. 

'•The loilow1111 diac:uHion don no1 aff..e1 !he 
••tablish•d eva1i101iity of shutdown aedi11 for 
otf1111 or 01iler 1rmd1n1ac:1v111e110 iac1ht11e 
ca1111nr1:11on of :iew m11jor 1aurc•,. or major 
modificariana. See. e.1.... fR 3:l.S4-85 (Ian. UI. 
19791• 

http:avers.re
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-· -·1ome commenters' 1uaestions that existiJl8-soun:e bubbles are lrftted no 
credit be allowed only if credit . differently than credits produced by 
availability were a 10le or principal other means of emission reduction. For 
reason for the 1hutdown. and only then example. the Pclic:y's discussion or 
for the remaininl useful lile·or the double-countma focusses only oD 
1butdown racility. . detennining the extent to which a. 

Unfortunately the i11ue is not this · particular abuidown is surpl111. a 
simple. So long aa it ha1 not beeen requiremenE for all credits. Under the 
double-counted and a proper RACl" April Policy. so long as the reduction 
baseline ia applied. the shutdowu does from a shutdown i1 enlorceabie, 
contribute to air quality progress. since quantifiable and permanenL u well 11 
mu&:h Iese tban 1~ credit will be surplus. it is eligible for uediL 
granted.•• Mo"'over. the opportunitj for More predae definition is needed only
credit may improve air quality by if shutdowns are to be 1ubjKt ta special 
encouraging early shutdown of high· requirements for u.se in exi1tiq-1ource
polluting facilities that might otherwise bubbJes. Issues raised by that potential
be kept rwuaing. either because •pproach include whether '.'shutdowns" 
replacement i1 too expen1ive oito should cover all production cutbacb or 
preserve credit for future plant curtailments; whether the shutdown
eX]Jansion. muat be of an entire plant or oaly

In addition. despite their logical identifiable pieces of process equipment:
appeal these comments' 1uagntion of a and whether aedil should tum OD 
test based on subjective motive appears surrender of operating permits or some
administratively wiworkable. EPA and bther action. Such distinctions could . 
statea would find it exceedingly difficult have ma\or functional significance. since 
to evaluate or rebut source evidence · a broader definition would subject morethat a shutdown was motivatecfby bubble trades to special requirements. 

. credit and that the shutdown facility Thus. the defbtit;ion offers one potentialwould otherwise have operated for way of balana.n, possibletwenty or forty years.•• Thus lbis environmental benefits from specialapproach would likely result iD either de . treatment of shutdown c:reclitl forfacto approval of all auch credit.I bubbles. against the administrative(undermining the reason ror the tnt), or difficulties and negative environmental a burden of proof 10 stringent that none effects (e.g~ discouraging beneficial.would be approved (penalizinl sources trades) wmch might resuJt from 1uchwhose shutdowns were elicited by special treatmenLtrading). More straightforward 
To help evaluate the potential eff'ects· approaches might either b&D shutdown 

of adopting any special treatment ;,ibubbles until a demonstratioa of 
shutdowns. tfus notice requests· altainmenL or acknowledge their 
comment on the appropriate definitionuncertain nature by applying a margin of 
of a "shutdown.·• See Section m.c.safet).·-e.g.• a requ.irement that such 
below.·bub~les produce substantial air quality·' 

imprcvemen~ufficient 10 compensate D. Conclusions. EPA wishes both-ti;, 
ror any wicertainties and protect the strensthen emissions ·trading and ti;, 

·. ); inte~ty of current or future SIPs. minimize any uncertainty which 
C. Definition of"shutdown. "The alterations to the April 'I Policy might 

April Policy and accompanying create. The Policy set out cninimw.1 l1:gal 
Technical Issues Doi:ument do not requirements for trading in the behe; 
eJo,.plicitly defir.e "shutdown." since· that this approach comported -..ith the 
credils from shutdowns for use in broad primal')' discretion accorded 

stales lo design and i111plement s1p,._ 
,. This c•ll ,..di!>· be teen &om Ill. (act lb.I m09t E.r.• Clean Air Act section 10l(a)(3). 

~lat• voe RA.CT "1ul111ion. niquint !:le"""" ~ EPA sees meriL however. in the 
10nd 85"1 c:introl or .:11controlled em1111on1. See...... concerns raised l:iy commenters an:i
46 FR 31551. 20553 I Ac::tl a. 19811 'Sew leney: as' 

contmi ror sourc:n em1111111 voe ·• RACI1. Thus. 
 wishes to cor..sider altemafr.-es which 
even 11nd..r.1he Apnl Policy only lli"' to :IJ"' of thtt might increase the er. ;,oironmental 
Nductiont pro411ced !ly • ahutdown would benefits or inciividua1 trades. 
or01111rtl~· ti• 1u1i..~!e H • cred11 !or ase an : 
ti11bblf!s; :h• :W!l'•1:i::11 ~to 85"" w1;l :oabibul• ' · UI. Requests for Co~eat 
direcrly 1ri "" o•Hi•:~· ;>rO!!lreH. £•en :··'U credit 
Wllul.; iieue~.:~ :>e •·•all•ble !o? •r..1"J:>11on1 -..t A i·oidi:1g ..Doutle-Cou~!f.i~" 
•r.' ui\·ir:.tc :'1rh~r· X•1?J!?Jlftl9 sue~ ~• 7"S? \lllh!'re . :.Before emiSSlt:'!:5 :rad!ng. use oi tJ~ ::.1S 
~Quired R....Cl r•u11c;•ions ,,. ori .. ,, i1:011an11allv o.r similar "tu;~o\·er" projec:i:·ns haC: .•reatl!'f' 1!t11t1 35". 	 • · 

"Tina'' n~!...!,. :rue hftaute o:::\'"'tt.t relatively little :mpact on th'! inte~ty of 
~.;onotrur. c:.an(h~iar:' !11.ve r1"sultf1<1 ·r. :111ants SIP de.,.elopr::e::t. Expande:! ::-adina hos 
"('t'ra:1nt ,.1JC:t ltJ!'::rr than m11:u ,,.•• ~l'e-n heightened co::ce!":l over the extent to 
prfl't!Jc111d ~' ·~etr ·:ml' of cot111ru=!:cn.. ~\:I.""' which SIPs may already ha\'e taken anempt 10 ~rec11 s~utciowne or. r~is bu1s would
"'II""' diffic:::11 a•••rm•n•lions 01 f•cl tha• co:.uld credit for shutciowns in their !l.Uainment 
freq11end,· demanc 1ud1culi rHOiun"n. demonstrations. EPA accord::1gly 

requests assi1tance in detennining 
specifically how particular SlPi take 
shutdowns into account either di·· 
or indirectly. especially through · 
"OBERS.. projections or similar m • • 
EPA further requests suggestions on 

.	bow to improve its options for avoiding 
double-counting of shutdown credits in 
ways which are administratively 
workable for stale agencies and which 
adequately address these concerns. 
Commenters should be aware that 
failure satisfactorily to resolve this issue 
may endanger continued use or 
1butdown credits for existing-source 
bubble trades under all SIPs relying on 

· OBERS {or similar] proje;;:ticnS.: even in 
aonattainment areas for which 
demonstrations or attainment have been 
or may eventually be approved. 

8. A../tematives,: Bubble Trades and 
Use ofERCs from Shutdowns or Other 
Actions for Bubble Trades in 
Nonattainmen!..4reas Requiring But 
Lacking Demonstrations. £Pl\ requests 
comment on the specific aJtematives 
outlined below or on other alternatives 
for resolving cancems addressed.here. 
Comments will be most useful where 
they are based on specific examples 
from actual experience in pollution 
control and focu.a on the extent to which 
these or other alternatives might 
adversely affect overall environmental 
quality as well as specific. plann. 
bubble activities. Commenters s 

feel free to suggest combinations o 

variations of these altematives.. which 

should aU be considered In addition to 

the current Policy's requirements. 


1. Where RAcr has not already been· 
deft.red in the SIP. require a "negotiated 
RACT' baseline before shutdowns can 
receive .bubble credit in any · 
nonattainment areas requiring but 
lacking complete demonstrations of 
attainment~en areas with approved 
attainment extensions beyond 1982. 

Disc:JSsion: Foi areas which received 
am.::T.tent extensions past 1982. the 

· 	April 7 Policy allowed states and 
si:>urces to use either a negotiated RAcr 
t.;aseline or an actual emissiom 
baseline. States using "actuals" 
baselines could then re~ulate source 
caregories .other than those involved in l ·· 

!fade. or could seek further red11ctions 
~::-::-.. categories including trading 

· "ources. where future reductions wef9 
!'leeded to ass~ attainment and . 
r.'lair.tenance. This option res1ed an the 
fact :hat follow-up SIPs.incorparating 
~:4tflcient additional controls !o 
cemonstrate post-1982 attainment ''as 
ex;;erlitiously as prac:icable.. would 
have to be developed for such areas 
before the end of 1982. Clean A~ 
Section 172.. These follow·up SI~) 

http:ui\�ir:.tc


• 

Federal Register I Vol. 48, No. tiO I Wednesday. August 31. 1983 I Notices 39585 

• 


• 


•

·:·; 

Aenerally required to.incorporate or 
commit to incorporate (a} RACT level 
controls !or all categories or VOC 
sources for which EPA had issued 
Control Techniques Guidelines (CTCs). 
and (bl AACT-levei controls (or all other 
100.lon voe sources lo the extent prior 
SIPs had not required such controls. See 
48 FR 7182 (Jan. 22. 1981}. 

EPA believes that expiralion of the 
1982 deadline for submittal of such 
extensior.-area attainment SIPs ha1 
effectively limited this option under the 
Clean Air Act. Generally, "actual1" 
baselines are n~w appropriate only in 
extension areaa for which EPA baa 
approved follow-up ozone SIPs and. 
within those areas. only for VOC 
sources whteh fall within identified 
"'Croup Dr' Control Techniques 
Guideline (CTC) categories but for 
which EPA has not yet issued a CTG. 1• 
Under Che April 7 Policy. atates cou.ld 
still authorize such sources to trade 
using either a "negotiated RACT' 
baseline. or an actual emissions 
baseHne with a commitment to find or 
produce further AACl'·level reductiona 
when required. 
How~ver. where sourees in these 

categones shut down and seek to secure 
credit based on actUal emissions before 
becomms subject to RACT-level 
requiramenta. their future regulation·wiU· 
plainly be more difficult than obtaining 
enforceable reductions from sources still 
in operation. The source is no longer in 
existence. and .. revisiting" its rormer 
operatur or quantifying what additional 
reductions it might have produced may 
be impra. .;:ical. This alternative wou.Jd 

lac.king complete demonstrations ot 
attainment-even areas with approved 
attainment extensions beyond 1982. No 
special requinment for bubble• uams 
1hutdown credits. . 

Discussion: Certain states may never 
have had an approved demonstration. er. 
may have received an extension which 
is not confirmed by an approved 1982 
SIP incorporating such a demonstration. 
Other states may u.ltimately be fowid 
not to bave attained despite the · . 
presence of an approved demonstration. 
For all such areas RACr.leveJ control at· 
minimum appeart required under the 
Clean Air Act. Use of a RACT baseline 
for all sourc:n seeking to use bubble 
trades in such areas wou.ld better 
effect\iate the statutory design by 
aecuiins immediate RACT-level 
emiHioo reductions while strengthening 
the state's ability to attain. Thi• 
alternative would accordingly confirm 
application of the April Policy's 
requirement of a RACT baseline (or 
bubble trades in non-demonstration 
areas required to attain relevant 
ambient air quality standards by 
December 31, 1982. to bubble trades in 
all areas which require but do not 
CWTently posseSJ approved 
demonstrationa of attainmenL It woutd 

, also extend that RACT-baseline 
requirement to certain additional bubble 
trades in nonattainment areas With 
approved but incomplete follow-up · 
Sn>s-i.e~ even trades involving "Group 
Df' sources which are not being shut 
down. . 

3. Require a substantial air quality 
improvement. beyond a RACT baseline. 

better ins.:.-e enfort tabUity. SIP integrity+· from each bubble using shutdown 
and am•Jien• progress by assuming that 
all sucl!..shu1down sources in 
nonattainment areas with approved 
demonstrati::.as lacking complete RACT 
requiaments would eventually have 
been suLlje~t to RACT if they continued 
ir• Opetation :t would accordingly 
require a RACT bfs;joiline as a 
precof':!i1ion to c:edit for such 
shutdowns in ar.y bubble trade. 

-2. Where RAC..T has not already been 
definej in the SIP. require a "negotiated 
RAcr· basP.!\~e for all bubble trades in 
nonattainment areas requiring but 

••W!ilff'! CS.A hr.; • .,~roved a 19112 ...tension 
plan. ~•i >)ln•r ~ _ ;,.;e1 r~ula1ed by !lie SIP will b' 
defi:11••"" • ...1>ier110 l\ACT·le .. el or a11a111ml!1tl• 
; ...... ; ~~ ~m•n11. Th•ir ··RACT !;•sehne" will 
•c:., ..d,,;! ;y t.I! 1eli'led •:t lhl! SiP. and the opuon i1 
1n 1on11er .,.,.... The OP''"" m•I-'· t:owe..er. remain 
'?Pfll 10 cert.lift lftlUi: VQC IOl.ttCH wh1cll nellllet 
fall w11h1n c!esumated "'Cro1111 ur· c:a1e11ont1 nor 
emn 100 1on1 Det ye.,. 11net1 theae sources may not 
be "ret!.liat~ t'"l tlle SlP.M . 

Where EP.-. ho not appro~d • 198:: follow-up 
SIP. •II soiuctt involnd in b•Jbi>ie trade' 1ppear 
requ1m to ....~ .;11 EPA·•pproved RACT bHeline. 
See Allem•ove Zand Secuon IV..B. below. 

credits in nonattainment areas requiring 
but lacking demonstrations of 
attainment. E.g.. require each such 
bubble to produce a 2°" net reduction in. 
emissions beyond RACT equivalence. 

Discussion: This alternative would 
secure additional air quality p~~l!SI, 
&om bubbles using shutdown credits in 
areas requiring but lacking attainment 
demonstrations. Requiring substantial 
progress from each bubble using 
shutdowns could accelenue momentum 
toward attai."lment, directly improve ait 
quality through each trade. and provide 
an objective margin of safety. against . 
uncertainties associated wit:i some 
individual shutdowns, whil•ileaving to· 
lhe state the task or final ~:p 
development:-" Jt would · !SO maint;su1 

" In li1h1 of some commtr J it 11 imponanf 10 
reiterate t!lai iF !w:her "'oju.-,1on1 .,,. la1er requued. 
tr•dinc pre111n11 no bar to 1he a11ie·1 abl•1nin1 u1em 
from 1he111 or suiulu 1ource1. COUTe:it policy simply 
1upes11 that !lit s111e loiok first 10 .:itiler po11n111I 
reduction• ':1 tht area before re•·isnlllf individual 
soun:H or 1011n:e c:a1190r1n wiuc.11 l;av1 voh1nt•nly 
done more tha11 required by •ve•int early to 

the incentives within the April. Policy for 
industry to shut down high-polluting • 
economically-marginal sources. 

Comment ia specifically requested on 
the extent to which a substantial 
emission reduction. beyond that 
required to demonstrate ambient . 
equivalence. cou.ld be accepted for 
substantial air quality' improvement. See 
Footnote 11 above. 

In addition to comments on this 
altematative. EPA requests specific 
information on the extent to which 
particular firm• or types of industrial 
operations have prolonsed. or can 
realistically prolong. the minimal 
operations of such economically
marginal facilities (e.g.. by placins them 
on "hot idle") in order to preserve credit 
for furure modernization or expansion. 

4. Require a substantial air quality 
benefit. beyond a RACT baseline. from 
all bubbles in nonattainment·areas 
requiring but lacking demonstrations of 
attainment. No additional requirement 
for bubbles using shutdown credits. 

Discussion: Essentially die same as 
. for 3 above. The more each existins· 
source. bubble contributes directly to 
accelerated air quality progress, the 
stronser the justification for authorizing 
creation and u.se of surplus reductions 
for such bubbles in the absence of a 
demonstration. Moreover. requiring all · 
bubbles to proauce a substantial air 
quality improvement. beyond RACT 
base.lines and RACT equivalence. cou.Jd 
provide a margin of safety sufficient to 
make special treatment of shutdowns 
unnecessary. Since many bubbles are 
already producing substantial net 
reductions in overall emissions. it is not 
believed that this alternative will 
significantly reduce bubble 
opportunities. Indeed. it may be the 
most rational and reliable way to 
authorize continued trading in such 
areas. See Section IV.B. below. 
Com"'!~nt is requested on the use or 
substantial net emission reductions to 
demonstrate substantial air quality 
improvement. See Footnote 11 above. 
. 5. For bubbles using sh;;tdo.wn credits 
in nonattainment areas requiring but 

. lacking Ciemonstrations of attainment. 
.require a substantial air quality 
'improvement. beyond RACT baselines. 
and define t~at improvement by the · 
severity of the area's pollution problem. 
For example. require aach shutdown . 
bubble to produce net reductions 
p~portional to the extent by which the 
SlP's design value exceeds the relevant 

··nego11a1ed·RACT." ind th•I if th• s1are does 

ensate 111111ch rn11111n11. it Struc111n •ddit1onal 

requiremenl• •O tlley 100 mey be 1ne1 throqh 

tr•de•. 
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embient standard at the time of the 
trade. Other bubble trades in such areas 
would 1imply have to produce a net air 

1quality improvemenL 
Discussion: Thia altemative would 

acknowledge that shutdowns may 
p~sent special problems absent a 
demonstration. due to difficulties of 
determinins whether they would have 

.• OCCUJTed anyway or how much earlier 
· they occurred because or the 
opportunity to trade. It would continue 
to authorize use of •hutdown credits in 
existms-sourca bubble trades, but would 
require that such bubbles contribute a 
prbportional share of the surplus • 
reduction to attainment. One poteptial · 
problem with this alternative is .tJiat it 
may require aources to solve a 
uonattainmeut problem which is largely 
aot of their ma.king. merely because they 
have Cound ways to meet applicable 
requirements less expensively. Another 
potential problem i1 the difficulty of 
establishing a workable. ,,:,,;ective ratio 
of emission reductions tu dmbient 
concentrations. EPA accordingly 
requests specific suggestions. pollutanl
by-pollutant, on how to define a 
reasonable and· legally defensible 
relationsmp between an area's general 
pollution problem and '.h cleanup 
responsibility ofa parth\uar soW"Ce 
engaged in a trade. . · 

8. Prohibit use of shutdl ~"'1.credits for 
existing-souri::e bubble: in · · 
nonatt~inment areai re~u:.rin~ but. 
lacking demonstrations .if att:..inment.. 

Discussion: ShutdoW&1s produce a 
..\ total reduction c-f source emissi~ns. 

· Prohibiting use of s~.uttf1J~·.T.:1 for bubble 
trades in areas where ~~"'iloriGltations 

·'• .	·are required but lar:~!•ig wt'luld i1r:,serve 
this total reduction. except as 
shutdowns were used.(or .. ~~e~:11d" 
by continued source operation} to 
facilitate .tew source growth. It ir.!ght 
also provide additional i?:;:.entives !or 

.~' .. 
states to complete their attainment 
demorittrAtioni. 

This ap:;>roach woulu ob.,;!:!te . 
, . . questi~ns of motive or dur11l'~n 

· ·. : .~ .resarding 1hutdowns. ~:o•Nev ... ,·. it might 
' .. : "_. ·also sac:riiice anv incf'...;.. ",;~r ~arly. 

• . . · ··. · ~ enVironmentall)'-be::.rf:·~'..-111\utdown of· 
· · · high-polluting ma~inart.-~il!iies. 

. ·c. Definition of ''Sh:;tdown'~ J'.?A . 
· · requests comment both OJ"th• need fot 

. ·further definilion of "shu:.:Jown." in li~ht 
~ or the range or alternatives s..iggested in 
·..m:e above. and on what an appropriate 

defipition might be. Comrr..:r.:s will be 
most helpful if they address the specific 
~onomic. administrative and trading 
cansequences ol..defining "shutdown" 
for use in bubbles as any reduction 

created by partly or totally reduced 

~perations. The specific economic. 

administrative and tradin& 

conHquences of any other suggested 

definitions should also be addressed. 


JV. Effect afThi&Nodca 
A. On Current Trading in General. 

EPA's Emissions Trading Policy was 
proposed April 7, 1982 but made 
e?rective ~ediately as interim 
suidance. It wu meant to be used .. to 
evaluate trading activitiet which 
become ripe· for deci1ion [before · 
issuance of a final Policy Statement}, 
including state adoption of generic 
bubble and banking rules." 47 FR 15078, 
15077. This Notice does not change the 
Policy or alter that intent. 11 I!EPA 
concludes. baaed on cammenta and 
further analysis. that changes in the 
Policy are warranted. it intends lO make 
such changes effective from the date af 
issuance ofa final Emissions Trading 
Policy. EPA also intends to apply any 
such changes prospectively (i.e., not to 
actions which already been approved) 
and wtll give careful consideration to 
pending regulatory actions in which a 

..state or source has iDvested significant 
res9urces in good-faith reliance oa the 
April Policy-and it.t accompany
Technical Issues DocumenL EPA solicits 
comment on whether and on wb.at bases 
it might •·grandfather .. 1uch actions. 

8. On Trading K~nP 1982At!Oinmenl 
Deadlines Have Expired. On January 31, 
1983 EPA announced a general policy 
(the "Sanctions Policy'') for areas that 
were Nquired to but may not have 
-attained the SO.. TSP, O.. CO or NO. 
ambient air quality standards by 
December 31.1982. The same day EPA· 
proposed to make specific findings of 
nonattainmenl status for such areaa. 48 
FR 4972 (Feb. 3, 1983). 

These actions do not affect current 
emissions tradins actiViliea in these 
areas or the ability of st~tes to continue 
approving transactions 'under the April 7 
Policy. After comment and careful 
Agency review some areas which were 
require~ to out did not demonstrate 
attainment by December 31, 1982 may · 
nevertheleH be found to have attained 
the relevant NAAQS. Other areas which 
demonstrated attainment may ultimateIA· 
be found not to haw attained. In.the 
interim the eflect of the December 
deadlines on either class of area cannot 
be foretold. Moreover. since the 

11 A. no1ed abon. h-ever. 111b111ill•l of 
ewtena1on-uta attainment SIP1 llUIY h.&11e 
independtnlly m1ncted one opllon offered by Ille 
Apnl 1t.h Policy. S- Altemathre /.Section W.8: 
1bove. 

"Sanctions Policy" merely proposed tc 
find certain SIPs deficient because the 
did not provide Cor attainment by · 
December 31. 1982. it had no~egal effei 
on areas which possessed an EPA· 
approved demonstration. even though 
they may eventually be found not to 
have attained by that date. 1• 

Accordingly. pending final 
detenninalion of their attainment statu 
areas which had or did not require 
approved demonstrations of attainmen 
by December· 31. 1982 may continue to 
approve bubblet or other emissions 
trades under the April Policy, using the 
appropriate SIP baseline. Areas which 
required but lacked demonstrations of 
attainment by December 31. 1982 may 
continue to approve bubbles or other 
emissions trades based on RACT as 
defined in their sip, or as negotiated 
among the source. the state and EPA. 
Comment is requested on the 
detenninations in these paragraphs. 

To the extent certain alternatives 
proposed for comment in 111.B. above fc 
bubble trades in areas which require bl 
lack demonstrations of attainm.ay 
also be generally appropriata bl1 
trades ill areas which are ultim A 	 • 

found not to have attained by Decembe 
31. 1982 (e.g., Alternatives 4 or 5 above) 
commenters should address the effects 

· 	of such additional applications. 
Conunenters should also address 
whether-or under wbat otb.er 
condition...-.existing-sou.rce trades 
should be authorized at all in such 
areas,'Any changes in wn-ent practice 
which result from these comments will 
also be incorporated in the final 
En1;.:..;.~;:;~~ Trading Policy. EPA intends 
to app!i an~: such changes prospec:iveJi 
(i.e.. not to actions which have 
already been approved) and will givl. 
careful consideration to pending 
regulatory actions in which a state-or 
source has invested insignificant 
resources in good-faith reliance on the 
April Policy and its accompanying 
Tf::hriical Issues Document. EPA solicit: 
e<:nnmenl on whether and on what ba1e! 
i·; might "grandfather" such actions• 

Dated: Augu1t 25.1983. 

. Wiliam D. Ruckelsuu1. 

..4dministrator . 

!FR Dae. Do-~ Filed ...-.C:1:41 ot11I 


llLUMO COD( IU.ll)oll 


"On June te. 1983 EPA 11reed to de'.new 
IHCtiOft• policy which depatll from th ~· '7' 3 
t9a Notte•. CAnenilly. the iww policy will iln-potc 
flncnont only where 1 tiaie i1 nol m•king 
re..onaole ecrort1 10 aubmit • SIP. cornet 
defiaenoH or implemenl SIP pl'OYiaions. 
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APPENDIX V 

The United States Supreme Court 
Opinions

LAW WEEK 
June21, 11&& • THE BUREAU OF NATIONAL AF1AIRS. INC~ WASHINGTOlll. D.C. • VOiume 52. No. 50 

OPINIONS ANNOUNCED JUNE 25, 1984 
The Supreme Court decided: 

. ENVIRONMENT ANO CONSERVATION-Air 

Environmental Protection Agency's Clean Air Act .. bub
ble concept'' regulations, which allow states that have not 
auaincd national air quality standards 10 treat all pollu· 
lion-emitting devices within existing plant as ''stationar~ 
source" of air pollution, thus allowing installation or mod~· 
fication of such devices without meeting stringenr permit 
conditions required by § l73 of Act as long as alteration 
doc) not incn:ise total plant emi~sions, is permissible 
construction of -;tatiuory term "stationary source." (~hcv· 
run U.S.A Jn~. v. Natural Rc:)ourcc:s Defer.:..: C<'undl, 
Inc . ;o..;os. 82-1005, 82-1247, & 82· 1591) . . . Pat;.: 48•· 5 

F u 11 Te x t o £ 0 p i r: i o n s 

Nm. 82-1005, 82-124': .t..om i12-1591 

CHEVRON, U.S. A., INC., PETITIONER 
82-1005 v. 
NATURAL RESOURCES DEFENSE COUNCIL, INC., 

ET AL. 

AMERICAN IRON A!'rD STEEL INSTI.,.UTE, ET AL.,· 
PETITIONERS 

82~~ v. . 
NATURAL RESOURCES DEFENSE COU!'V;.:'IL, IXC., 

ET Al.. 

WILLIA.\! 0. RUCKELSHAUS. AD:in::-;iSTR.-\TOR, 

ENVIRONlIE:-;TAL PROTECTIO~ AGEXC"..:·, 


PETITIONER . 
C-1591 v. 
NATURAL RESOliRCES DEFENSE COVNCIL. l~C., 

FT Al.. 

ON WRITS OF CERnORARt TO THE l:'NlTED STATES COt:RT or 
APPEALS FOR THE DlSTRJCT OF COLt::\ISL' cmct:rr 

Syllabus 

No. 8:!-1005.. Atrlle.J FebNUY 29. 198+-Dtc!drd JW\' ::s. lY~· 
The Clean Air Act Atr.ol!nd~ ~nt$ o( 19':":' i.lftpo~O! ce~:.i:\ •;tq~ire~.-:::·i on 

Sta1e1 that ha"• n'>t xh.e.-~ the natior-.al ail- q~Ut:: ~tar.Jani• ,;;:.ib· 
lishfld by the En..-ir11nrno:!1~al Pr01ection Agen.:y tEP '.1 pUN'1.:l~t :o t:.r· 
HT hiei!latioll, illdud!11g t~ nquittmerot th:i: ,...,; ~nonat~.1.: ..-· .~ 

"I'ocether With ~o. 52:-l:?i-:o••-lmrrir1111 ft'tlll .f S'r1r! {1t.1tit•at ;t ..1i. 
~ .Vot••r'll Rt:rc1,~r:r tk1t111t Covnnl. lnr . tt ai . :uic :-;o. ~:l-!.S!ll. 
Rurkt'-•lta"'· .-ldm1111.mu'1.>r, E•n-.,.,,.,,.,,.tal p,.,t,~!1,,,, .-1.g~t;i \". .\"atu.· 
ral R.-.,.. ~,. Dtftn.., C-lu11C'>l, /111:•• ft al .. also on cel'".iO!'Vi :o 1hot ~amc 
Q)W't. 

http:natior-.al
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Sc.at.a. ul.lblilll • pemiit procram rqulatinr "IMw or mod.Uled .;or 
St.:JtietnatY ~·· of air poU1,1ticm. Gtnenlly, a prnmi ll:l:lY 1101. be i> 
, .....1!"' ,-.ii IQllftel wilesa 1uinpnc eond.itiont 11'1 mtL EPA repla
:.::!".a ;ironiulpted in 1981 to implement die perl'llit reqW.rement allow a 
S~tt ~ ldop\ • plant-wide deftnitillft of cM t.mll "ICationat)' IOW'CI,.. 

11..,d., 'llrilidl ui emunr plant cue eonl&i.nl 11Yen.I poJlution-emitmc 
J1•;cet may illlt.all or mod1t'1 one 'Pilce ol equipment 'lril.hout ~I 
tl!t permit coaditiont it tbt aJt.lrldoe will not 1ncn- the total emu. 
tic:w has die pJMc. tb111 allowin( a St.lie to aat alJ of the poUution
tmit':in' dtv\eet within t.llit 111111 ind111uill pwcril\C u thoup dley 
wtrw tllt&llld 11ithin 1 lin1J. "'bubble.· B•pondenu llled a petition tor 
ft¥1tw ln die Collft of Appall, wtiich Mt 11id1 the rqulation1 embody· 
inc tM "bubblt eoanpt• • eonuvy to law. AJthourh reeornmn1 that 
die 11111nded Ciesn /Jr Act doel not uplicitly dtllnt what ConC"U en
'lilionld 11 a ~ IOCll'ft• to which th permit pr'Orrtlft 11\oWd 
aiiply, ud dlac die Ulaue wu not 1quarely lddftued in die leiUila&i.Yt 
lllstary, the c:oUft concluded that, in View ot t.be purpoa oft.be nonal'Wn· 
m.nc prosrun to improve raher tban inel'lly mainiain air quality, a 
plannride de4nitiOA wu "llll;lpropriai.," while sr.aunr it •u mandatory 
in pl'OlnlllS desilfttd to maintain emtins air quality. 

Ht/4: 'nle EPA'a plantwide de!NWin ia a petmiuibie eomtruc:don at tile 
ttamtary cam "aiacionary IOl!n'I.• 

<•> Widl rwprd to judicial review of M apncy'1 eonsU'llction of U.. 
IUrLltt wllidl it adminiaian, if Canlf'IU hu 11Gt dirKtl7 .,aun to 
tile pnc:iM quntion at iuue, the question for th court ii wheU\er U. 
are:icy'11111wv ii bued on a permissible eonstrueiion oldie sucuce. 

1bi Eumination of the lefiilation and iu history SuflPOru the Cour. 
o1 Ai111tab' conc.luaion that Concren did nae llav.r 1 1pecilic intention as 

,, CO die applic:a.bilit)' of Ule "buhqjt eGllC9pt• in tbine C&MI. 
Cc> ni. lerislaiive IUtory of the pon.iOfl ot the 1m AmeNimenu 

-- dealinr Witll nonanainment uua plainly dildOMI that in die permit 
ll"'ll'MI Coqrts1 JOUgl!t to accommodai. die eon!ict bet•Nn the 
mmic ineerest in pemiitWir capital improvementa to CDllUnut and the 
enYitvmnental interest in improving air quality. 

Cd) Prior io Ult lr.7 Amendmtnia, the EPA had llaed a plant'lride 
deftnition ottlle tenn •IOllJU,• tiuc in 1980 the E:'A ultimately adopted a 
reruJation that. in 111ence. applied the buic reMOninl' of the CoW'\ ot 
Appeab her., precludinr UM o( the "bubble eoncepc· in nonanainment 
States' pralf"llllll dnicned to enhaneoe air quality. How1t,·er, when a 
new admi?listntion took of!ce 1981, the EPA. in promulptinr Ole reru· 
lations involved here, reevaluattd die varioUI arruments that had been 
advanced in eoMeciiOll With U\: proper deftnition of the term •source" 

-- ,. Mid concluded that th1t cemi should be civen the planc..;de definition in 
nonatUinment areas .. 

(e) Paninr the pnenl terma in the tc:n ofihe amended Clean Air 
Act-Partic:ularly the pro,isioM of tf3021j) and 111<1>131 peruinin1 to 
c11e deftnition ot '"90W'te"-does not reveal any acillal intent of Conlf'ISI 
u to the iuue in these i:ues. To the extent any eonlf'lssional "in:.nt" 
can be dilcerned &om tht statutory lanpa~. ii would appear that the 
liltmg of overlapping, illustntive terms wu intended to enlai-ie. rathff 
than to conJ!nl!, the scope of the EPA's power to reiruJace particub~ 

-• ao~~ in onie.r to eirenuace the polio:ies of the Clean A.it Act. Simj. 
larly, die let.1lach·e iii.story. ia consistent with the view th.le the EPA 
thould ha\'t broad dUcnti!'n in implemtncin1 the policies ot the 19TT 
Amendmenu. 'nit plant-..;de definition is fully COl\listent ~th the pol
icy ofalloor.:11 reaaonable ffanamie p-..-ih. and che £PA !las adnnced a 
reuonai>le ts;t!anation for ita eonelU1ion that the rel\llatioM ter"\·e en,;. 
ronm•!'::ai objeo:ti\·i!s aa well 1'11e Cxr that the EPA lw fMm tim1t to 
timw char..;td :cs :ntl!r'ptetaC:on of U.. tenn •sou1u· does ni.• ~e2d ro the 
C'Dnc;Q!i·ln that no deCt"nce ~ould be lel:'Orded the tPA's interpnta

·• lion ofth,. 4tatute.· An 1pney, to enpp in inlonrieod tuJema.l.:in1. m11at 
mnaider vat)izlC interpniatio111 and the wisdom ot iu poUn· on a con• 
tinuirc ~ii. Policy arr.unenu coni:eminr the "bubble concept~ mould
!" addreoed to let,!laton or administnton, not tojudgrs. -Th! Ei A's 

. 111t~ri;reta~ion oC the ~tute here "preient.S • rusonabie a&:toflllll~ 
dat:.•n ol llla.'liftttly eomptting interests and ia entitled to de(eren-:e. 

= !.'. S. App. D. C~ 268. 685 F. 2d 718, revened. . 

Snv's'. J .. delivered ule opinion ot die Coll.rt. in which Bt."ttCER, 
C. J .. and 8RE!'1NA.'l, WIUT'a: __.. Po JJ ..
)fa.~lf..C.:..~-d rt • , • 8U.Clt'llR'N, ...,.. WEU., ., JOlned. 
t1on oi •• , .;;. ••EO'CHsq..,sr. JJ., took no pan in the consideration or deci· 

... ~ ••· ONHOR. J., took no pU"t in the des:ision or the cues. 

Jt•.-:Tlt.'! 5TEVUiS delivered the opinion t th C•. . o ~ ourt.
I~ t h"1,;.'.!:i.n Air Act Amendments of 197':', Pub. L. 95_95, 

91 Stat. &:.:>, Congr1eu enacted certain ~.., ..:-m t- lic: .i.. • "'...... en :. app • 
cablI! to .. t:1te:0 ...1at had not achie\·ed the national air qua.lit. y 

standards established by the Enl'ironmentaJ ~n 
Agency (EPA) pursuant to earlier legislation. The ~d 
Clean Air Act nquired thtse "'nonattainment" States to es· 
tablish a permit progr:i.m regulating "'new or modified major 
stationary sources" ot air pollution. Generally, a pennit may 
not be issued !or a new or modified major stationarv soW"l:e 
anlesa several stringent conditions a:e met. 1 The EPA 
regulation promulgated to implement this pennit require
ment allows a State to adopt a plantwide definition of the 
term '"r.tationary S01U'C9."• Under this definition, an exist· 
ing plant that contains several poUution·emitting devices may 
install or modify one piece of equipment ";thout meeting the 
~rmit conditions it the alteration will not increase the total 
emissions from the plant. The question presented by Uris 
cue is whether EPA's decision to allow States to treat all of 
the pollution-emitting de,;ces within the same industrial 
srouping as though they were encased within a single ..bub
ble" is based on a reasonable construction of the $tatutory 
term •stationary soun:e ... 

I 
The EP..\ regulations containing the plantwide definition of 

the tenn stationary source were promulpted on October 1"'· 
1981. 46 Fed. Reg. 50i66. Respondents 1 filed a timely peti
tion tor review in the United States Court of Appe01ls for the 
'Uistrict of Columbia Circuit pursuant to 42, U.S. C. 
ii607(b)(l).• The Court ol Appeals set aside the regula
tions. Nati<mal R11wren D1ftu1 Council, bu:. v. 
Gcr'suclt, 222 U. S. App. D. C. 268, 685 F. 2d 71P. (-9~ 

The court ob$erved that the relevant part of the d 
Clean Air Act ~does not uplicitly define what Congre ~ . ~
sioned as a 'stationary .40urce. to which the pennit progT'.im 
. • • ahowd apply," U>d further stated that the pr~cise issue 
was not ";quarely addressed in the legislative history." Id .. 
a' 273, 685 F. 2d, at 723. In light of its conclusion ~hat the 
legis~6·e history be:u-ing on the question was "at be.•.t 
C?ntndictory," it reasoned that '"the purpu::.es of the 
nona:.tainment program should guide our de<:isivn hP:-e." 
Id., at 276, n. 39, 685 F. 2d, at i26, n. 39.s Based on two of 
its pr;-cedents concerning the applicability of the bubble t"On· 

cept t" ceruin Clean Air Act programs,• the c::iill\ .stated 

'S..~ion S~!bl<6), 42 t!. S. C. 11502Cb)C6), prov\dee: 
"The plan !)l'Oo'i.sions required b)· subsection (1) shall

-<6l rtqt'.ii'e permits for t~ t:On$tn&ction and openti'Jn of new or r.iodi· 
8ed major stationary sources in a=irdance with section 173 (rela:inr t11 
;.cnnit "quinmentsi.• 91 Stat. T-&1. 

'-<il 'Station:irj· solll"t'w' me:ins any buildinf, structun. !'acilitj". or in· 
nallat:un which emir.s or may emit any air pollutant s:.ibjl!ct to rt;:".oi.i~:un 
un.:=~ the .-\et. 

."tiil :Bwldin~. stn1cture. facility. or wc&nation' muns all ofthe p.~ll.!t• 
.nt-e!fti• w:t.1 activitiet which bo!lon1 to thti same industr.al rrouping, :i.tt 

loc:~ · !::I ~' o.w or mone eontirJoliS or adjace~c proper::e~. and an WIC1r 
••11 conU",I of the same pel"!llln lor persons under eom.'!lon contrail u~11:it 
r.he att:Mties of ally VHffl. - ..0 CFR 151.ll!lj)(lJ(iJ and Iii) (19~31. 

':ot<:tianal P~sOurc:9t Defense Council. Inc:, Citiiens for s Be::er En~i· 
""'lft'!nt. \i1C., and Sor.!\ We~te~ Ohio Llln1 Association. lnc. 

'Petitiono!rs. Chl\'TOn t'. S. A. Inc .. American Iron and Steel ln!t:::..ot, 
American Pttrokum l111titute. Chemical :'llanufact:uel"! Association. Inc., 
General lloton Corporation. &11d Rubber llanufartunrs Association wene 
srazited leave to inte~·ene and ariue in support of the rei\llatio. 

'~;.; ~~ nemarked ift thi:a r.prd: 
"We f'l'l"et, ofcoune, that Concr11n did not advert .tpecilki~I)' to ~ ... b
bie concept'11pplication to variows Clean J.jr Act procr.azm, and n .. tt tlut 
• 11.irther claril)in1 tt.atwtory directive wowd facilitatt the work o( the 
llfftC)' 11\d of the eou.tt in their endfl:IVllr.I tO Mf"\"e die lefislatan' ..;JI.., 
22:? \.i. S. App. D. C •• at !r.6. n. 39. 680 F. 2d, at 726. n. 39. 

'Alabama P111A·rP' Co."· Co•tl~. ;!l,W C. S. App. D. C. 51. 636 F. ld :r.::t 
U9':'9l: .'4.SARC-f> 111.c. "· EPA, UIS t:. 3. App. D. C. ~. 578 F. 2d 319 
rnr:a1. 
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• that the bubble concept wu '"nwldatory" in programs de
signed merely to maintain Histing air quality, but held th:i.t 
it was '"inappropriate" in programs enacted to impru,·e air 
quality. /d., at 276, 685 F. 2d, at 72S. Since the purpose of 
the pennit program-ita "niilon d'ttre," in the court's view
wu to improve air quality, the court held that the bubble 
concept •as inapplicable in this case under its prior prece· 
dents. /'1id. It therefore set aside the regulations embudy
ing the bubble concept u contrary to law. We l?'anted cer
tionri to review that judgment, 461 U. S. - (1983), and 
we now revene. 

The basic lept error of the Court of Appeals was to adopt a 
static judicial definition of the term stationary source when it 
bad decided that Congres11 itself had not commanded that 
definition. Respondents do not defend the legal reasoning o( 
the Court of Appeals.' Nevertheless, since this Court r't" 

views judgments, not opinions,• we must detennine whether 
the Court of Appeals' legal eJTOr resulted in an erroneous 
judgment on the validity of the 1'1tgulatioM. 

. JJ 
When a court reviews an agency's construction of the stat

ute which it administers, it is confronted 'lo'ith two questions. 

• 
·First, ah..-ays, is the question whether CongrHs has directly 
spoken to the precise question at issue. Uthe intent ot Con
gress is clear; that is the end o! the matter; for the court, as 
well as the agency, must give eff'ect to the unambiguously tx• 
pressed intent of Congress.' U, however, the court deter
mines Congress has not directly addreuecl the precise ques· 
tion at issue, the court does not .simply impose its o•-n 
construction on the statute,• aa would be n~essary in the 
absense oC an administrative interpretation. Rather, if the 
statute is silent or ambiguous with respect to the specific 
issue, the question tor the court is \\·hether the agency's an· 
swer is based on a permissible construction of the statute. 11 

'R1n90ndents argued below that that EPA's plan.t111'\dt definition of •ta· 
tionar.r JOute• is Cflll:nry to the terms. letr.slatin history, and pllrpo_., of 
tht amended Clear Air Act. 'nie coun below r.jerttd rnpondenu' arru· 
menu baaed on the lancuare and legislatin history ot tile Act. lt did 
acre- wtth respondent.I contention that the reculations were inconsistent 
with the purposes of the Aft. but did not adopt the constniction of the stat· 
Ille ad,·anced b)' respondents here. Respondents rei)' on tJle arpmenu 
rejeettd by the Court o( Appeals in support oltht judgmtnt. and ma)' "ly 
on ant crowid that 6nd• s11ppnrt in the record. See R!lt!"SOn "· C,'11it1d 
Sl4t1~. 312 U. S. -&05. .w8 cllMIJ: lAt11.ll• •. Si:ofi1ld. 308 U.S. •US, 421 
(l!MOl; La119"1s ,.. GPTf'l, ::t!2 U. S. 531. 533-~ 11931). 

•£. g .. Block v. C11n,.,. l.4bcmstari11, 361 t!. S. 29'.?. 29'T tl956l: J.E. 
Rilry /n1•ot1l..,rot C'o. v. C'Of'lmUsiOOWP, lU U.S. 53. 59119"&0); William• 
.,_ .Vl1'f'"'l""..t, 12 WnHt. Ui, 120 Ua:?7"1; Jli:Clu.rtg v. Sillima11, 6 Whnc. 598, 
603 !18211. 

'The j11diC:21"Y is the final authority on ilsllet of scatutor,- COllStnlcdon 
and must ~ittt admi.~.istrativt corutruciions ..-1\ich an r:ontl'V)" to clem
convr"!!i•mal int<'!'lt. Stt. t. 1 .. fEC v. /Nmo-.TCtit: S111at•lrial Cam· 
Jlllip C'arrtft•ittt~. .is.& t:. $. 2'7. 32 11981>: SEC' v. Sloan, ~6 t:. S. %03. 
11~-118 119':'8>: F.\IC' v. Statraill Li"''· 1'u: .. -Ul t:. S. -;-..-.;, ":..iE.-":..i~ 
Clr.31; Volkn11g1n11·~ "· FJIC, 390 U. S. 261, !'72 (191;~1; .VLR8 v, 
BJV1L.,,, 3l!O l!. S. 278, .~l C19tiSI; FTC v. Colgatt·Palt'r!olit~ Co.• 380 
U.S. 37.a, 38S t19';5l; S;J~l Stn.ril!I Board v . .Virrotko, 3:?T C. S. 358. 
3691l!M6); B11rt11t v. c:,.;i:cgo POftroit Co., 21!5 C. S. l, 16 U9!1:!•: n'tb.tt.rr 

• 
·: Y. L11tli~. 16.1 tr.$ 331, aa C1S!llll. u I court. emplo)in1 tr.1.!ition:al 

toob of siatutol'"/ wnstJ'Uc:tion, aseert:Li!U that Co11rn•s h.:id an intention 
on the preciH question at i.$1ue, that intention is th• la"' and m115t boi ginn 
effect . 

•SH senerally, R. Pr.1111d, ne Spirit of the Common La•· li4-1i5 
mr.m. 

"'Ille eoutt need not conclude that the agency eonstruc:tion w~ the onl)" 
one it permissibly cvuld have adopted to uphold the construction. or even 
die ~adlng the CQUJ't would have nachtd ii the q111$tion initi.aily had arisen 
in •judicial pl'vl:Hdinr. FEC v. D""«"'Otit $171atoriol Campaign r:-. 

"The power of an adminlstrath·e :agency t~ :administer a 
congressionally cTe::ited .•. prog'T'3m nece:s$;:riiy requires the 
formulation o! poticr and the making of TUlts to :lll any pp 
left, implicitly or explicitly, by Congreu." .llortoll v. Ru~. 
415 U. S. 199, 231 (197'4). U Congreu has explicitly left a 
gap for the agenc)' to All. there is an express delegation of 
authority to the agency to elucid:lte a specific provision or the 
statute by regul:ition. Such legislati\'e regulations are 
given controlling weight unless they are arbitrary, capri
cious, or mani!estly contrary to the statute.~ Sometimes the 
legislative delegation to an agency on a particular question is 
implicit rather than e.<cplicit. In such a case, a coW't mlly not 
aubstitute its ov.-n construction of a statutory pro\-ison for a 
reasonable interpretation made by the admini~trator or an 
agency." 

We have tong recognized that considerable weight should 
be accorded to an exe~utive depanment's construction of a 
statutory scheme it is entrusted to administer,•• and the prin
ciple of deference to administrath·e interpretat;ons 

"has been consistently followed by this Court v.·hene,·er 
decision as to the meaning or n!&eh of 3 statute has in· 
volved reconciling conilicting policies, and :i full under
standing of the force of the statutol'j' pQ:!cy in the given 
situation bas depended upon more than ordina.~· knowl
edge respecting th! matters subjected to agency regula
tions. See, '· g., S4tlC'lnal Broadccuti11g Co. v. United 
States, 319 U. S. 190; Labor Boo.rd v. Hearst P11blica.
ticma, /n.c., 322 U. S. 111; Republic .{L-i'ation Corp. v. 
La.l>or Board, 3U tJ. S. i93; Stcuritus &: Ezch.a.nge 
Camm'n v. Ckrnlfr!I Corp., 322 U. S. 194; Laho-r B()(J.rr:l 
v. Set:ni-Up Bottling Co., 3a4 U. S. 3a4. 

'"... It this cl'')ice represents a reasonable accommo
dation o! conflicting policies that were committed to the 
agency's ca.re by th statute, we should not disturb it un· 
les. it appears from the f.tatute or its legislath·e histolj· 
that the accotnmucfation is not one that Congress would 
have sanctioned.· (,Jdtecl States v. Shimt-r, 36i U. S. 
374, 382, 38.3 (1961). •4.ccorr:l Capital Citits Cable. Inc. v. 
Crillp, 46'1 U.S.-·, --- (1984) (slip op. at 
6-7). 

In light of thei>e well-::iett!£::! principles it is clear that the 
Court. of Appeals misconcei"·ed t;•.; nature of its role in re
vie\\in& the regu!aticns at issue. Once it determined. after 
its own examination of the legislation, that Congress did not 
actually have an intent r~g:irding the applicability of the bub
ble concept to the permit program, the que::tion before it was 
not whPther in its view thP. concept is "inappropriate" in the 
general context of a prog.-::'Yl designed to imp_rove :tir quality. 
but whether the Admiris~r.lt"'.. ':: -.;ew that it is appropriate 
in the ~~teitt of' th!.:; p.irr•~.;hr program is a re3!;onable one. 
Based on the ~XBI!.:.. •••m of the let.sfation and its hi~tory 

•See. •· g .• Urt;~(d St.:.t: .,. .Uot1on. - t:. S. - , - - 
(191Wl <alip op. ar 11-l!:l: Sc\11...:kr •:. Grev Pand1r!. 4S.1 C. S. 3-i. W 
(19811: BattrrlOfl v. Frant:U. ~ I.'. S • .U6. -424-~6 '.1977l; A.'7ltncii11. 

f'tlrphOflt ~ TtlttJrrz?h C'o. v. l"nittd Stott'!. !!!19 lT. S. 232. 23S-:Ji 
(1936). 

•E. f., INS v. Jrm.g Ha \\'a••:; • .&50 t:. S. 139. l~ 119i;ll; Troin v. ~·oc1&· 
n&l R1tr¥Kf'f:r1·D1frMt C11111'f'if. Int!., QI U. S.. at 87. 

'"Aluminum Co. of ..tmmca; v. Cmtral Lirrroltt P1nptn· t:til. DUt., .t6i 
U. S. -. - (19SU (slip op. at 91; Blum v. Bor1m• .S7 t:. S. 13:?. 1.&1 
11982!; r.T7ti0rt El,i:tric Co. v. EP•.1,, Q':' t;. S. :?~6. 256 ll976l; lnt·rstmt11t 
C011tpc1t11 lmtitut• v. Ca."''P· .WI C. S. 61~. 626-~ <19711: Cn~pl?V• 
"""'' C011tP"'1ation Commiasio11 v. Arc9?1t. 3:!9 t:. S .. at !S.1-ls.l; SLRB 

11tin.-1. ~ l.'. S., at 39: Zf'flitll Riidio Car-p. v. C/'ltiltd Stat,s, 4.'11 U.S. v. Hro.f'St P11oli<"otiorra, fnl'., 3::? U. S. 111. 131 11~1: .\frLaPf'PI v. 
463, $ 119~6>; Tl'Gin v . •Vacural R111111..:lf Def.... , Cau'ltnl. Inc., .&Zl FlNtllw, 25& U. S.. at ..i@0-...,1: WtbSll'P' v. btllr, 163 t:. S .. at 3-i!?: 
U. S. 60, i5119i5i: l:tin!l v. Tollma11, 380 U. S. 1. 16 (19'.i.51: L1,.rmplo1J· BrofA.<rt v. (,"11i1tr:! Stairs. 113 t'. S. 568. S':'0-571 11~~5•: C111trd $!ou• v. 
-.it Com~oti,,,. Comm'11 v. Aragon, 329 U. S. 143. 153 ll!Mo>: Jloare. 95 l'. S. ':'60. ':'6311.;7~·,: Edu·cra,· L,,:s,, v. Da,IJy, 1.2 W'but. !Ori. 
ltcl.4rt:1t v. Fl~arti,,., 2.'Ji c. s . .&'Ti, *-'111 wr.m. 210 ctazn. 
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::~!looa·s, ,.,. agree with .the C~urt ot Appe~ ~~.Con· 
"'"':"did not have a specific intention on the applicab1bty ot 
t., bubble concept in these cases, and conclude that theEP..\·1 use of that concept here is a reasonable policy choice 
!or the age~c:y to make. 

III 
In the 1950's and the 1960's Congress enacted a serie:1 o! 

statutes deisigned to mcourage and to assist the States in 
curtailing air pollution. See generally Train v . .Vatriral Rt1· 
•ou1'Us Dtfrn.at Caunt:il, Inc., 421 U. S. t50, 6.1-6" (1975). 
'nle Clean Air Amendments of 19i0, Pub. L. 91-604, 34 Stat. 
1676, "shaTply increased federal authority and responsibility 
in the continuing effort to combat air pollution," "'21 U. S., at 
~. but continued to usign '"primary responsibility for a.sur
ing air quality" to the sever.al States, 84 Stat. 16i8. Section 
109 of the 19i0 Amendments directed the EPA to promulpte 
National Ambient Air Quality Standards CNAAQS•.s>" uid 
1110 directed the States to develop plans <SIP's) to imple
ment the standards within specified deadlines. In addition, 
I 111 provided that major new sources o( pollution •·ould be 
required to conform to technology-based performance stand· 
ards; the EPA was directed to publish a list of categories of 
sources of pollution and to establish new source performance 
standards <NSPS> for each. Section lll(e) prohibited .the 
operation of any new SOUJ'l:e in violation or a performance 
standard. 

Section 111Ca> defined the terms that are to be used in set
ting and ento~ing standards o! penonnance for new station

. ary sources. It provided: 
"For purposes of this seeti.on: 

"(3) The tenn 'stationary source' me:i.ns any building, 
St7Uctwe, !acility, or installation which emits or may 
einit any air pollutant... 84 Stat. 1683. 

In the 19i0 Amendments that definition was not only appli
cable to the NSPS pro(ram required by § 11I, but also was 
made applicable to a requirement of § 110 that each state im· 
plementation plan contain a procedure !or revie-Aing the loca· 
tion of any proposed new source and preventing its construc
tion it it would preclude the att.airunent or maintenance of 
:iauonal air quality standards.•• 

In due course, the EPA promulgated N'A.AQS'.s, appro\·ed 
SIP's, and adopted detailed regulations go,·erning SSPS"s 
for various categories of equipment. In one o! its progr'2tllS, 
the EPA used a plant";de definition of the term "stationary 
so~e." [n 1974, it issued NSPs·s for the nonle!ToUs smelt· 
ing indunry that provided that the standards would not 
apply to the modification or major smelting units i! their in· 
creased emissions were otfset by reductions in other portion.s 
of the same plant." 

Nonattainmmt 

The 19il) legislation pro\ided for the attainment of primary 
NA..\QS°.i by 1975. In many areas o{ the c:owitry, particu· 
larly the most industrialized States, the statutory goals were 

• Jlrinw)· sundards 111l!re dl!llnl!d » those whost attainment and !Min· 
tena:1ce ,.,.," nKessary to protect the public he:alth and seeondary sund· 
arda •.re inte:ide<I to specify a level or air quality that would protKt the 
public •t!!:a.r'!. 

•Stt ti ll!!la1!%!1D111\d UOlal(.U. 
"The Colll't of Appe:i.15 wtimately held that thia plant"Aidl! approach wu 

prollibi!"'1 b>· the l:JiO A~. 1et ASARCO /'Ile.• 188 U. S.•~pp. D. C•• at 
A-~•.s-:-s F. :.?:!. at ~327. Th.ii decision waa rendotred alter tnactment 
oft.he 1977 Amtndrr.1:nta. and htnct I.ht standard •·u in eJftct when Con· 
""'' tr~*d tr.e llr.i Amendmtnt.1. 

not attained." In 19i6, the !Mth Congress w:is co•.ec 
with this fundamentlll problem. as well as many ot re
1pttc:ting pollution control. As alw:ays in this a:-ea, the legis· 
lati\·e struggle w:as ba:sic~lly between interests seeking stric1 
tchemes to reduce pollution npidly to e~te ita social 
costa and intere:sts advancing the economic concem thal 
strict schemes would retard industriaJ development with at· 
tend:mt social costs. The 94th Congress, confronting these 
compttting interests, •-u un:able to agree on what response 
was in the public intertit: legisl:itive proposals to deal witb 
noll3ttainment !ailed to c:omm:and the necessary consensus. 11 

In light o( this situation, the EPA published an Emissions 
Oft'set Interpretative Ruling in December 19i6. see 41 Fed. 
Reg. 555:?-I, to '"fill the pp," as respondents put it, until Con· 
gress acted. The Ruling st:ated that it was intended to ad· 
dress "the issue ol whether and to what extent national air 
quality standards established under the Clean Air Act may 
restrict or prohibit growth ol major new or expanded station
ary air pollution sources." Id•• at 55524-~25- .In general, 
the ruling provided '"that a major new source may locate in u 
area with air quality worse than a national standard only iJ 
stringent conditions can be met." Id.• at ~25. The Ruling 
p\·e prim:ary empwis to the rapid attainment or the stat· 
\&ee's en\ironmental goals.'"' Consistent with that emphasis. 
the construction ol every new source in nonattainment areas 
had to meet the •towest achienble er • .ission rate" under the 
CWTent state of the art for that t:n;.; ;,f facility. See Ibid. 
The 19i6 Ruling did not, howe\·er, explicitly adopt or reject 
the •bubble concept."u IV 

The Clean Air Act Amendments of 1977 are a len.de
tailed. tec:hn.kal, complex, and comprehensive response to a 
major social issue. A small portion of the statute-91 Stat. 
7olS-751 (Part D of Title I of the amended Act. "2 U. S. C. 
t 7501-Ti>-08)-4txpressly deals with "lonattainment areas. 
The focal point or this controveri;y iJ orie ph.ra!e in that por
tion of the Amendm~nts.= 

Basically, the statute require~ ea ~h State in a 
nonattainment a:-e3 to prepa:-e and 11btain approvaJ of a new 
SIP by July 1, 19i9. In the interim thos~ States were re
quired to comply ~"ith the EPA's inteir riretath·e Ruling of De

•See 11.eport oC thi National Co.nmission on AJr Qli.:::~, To Brea.the 
Oean Air, pp. 3.3-20 thn 3.3-33 119SU. 

•Comp"hensi.-e bills did pan both ch.am~n ot Conlj;!'Hf: the Confer· 
enc:e Repo~ wu njettl!d :.n the Sena:1. - 12:! Con1. I'~. 3'3<~u.w3. 
lWOS-3-Ml!! 119":"61. 

•For l!:r.ample, it suttd: 
"Particularly •'i:h repl'd to the orim:a.ry NA>.c;::·.-. Congres!I and the 

Cowu ha,·e made de::ar t~l Konomic: co~idf'~tions mwt be $Ubordinated 
co SA.AQS achineawnt :uid m.lintenance. Wh:it. t'.11 ruling allows for 
10mt rro•'th in an1a. viol.iting ;a SAAQS i!U-:; !k' t!P.:~::. to insure fUr· 
ther proiftss tow:ird NA>~S achie..-emfl:1t, w ~-~t .toes not allow eco
1111mic rro·~h to be accomm:>d~ed al ~he ···:·o' - uit.11< public hoe;al~h. ft 41 
Fed. Rec. 5552'1 mns1. · 

•In Janu.vy 1979, the EP.\ noted t!l.at the ·~;1; Ruling wu ambii'JOUs 
cancemin1t this issue: 
•A llllftlber or co1M1enten indie11.ed ti';-: .need for a 11....tt explicit deMitian 
ol '1aura:e.' Some re:aden Cour.d that it •&11 undear und•r ~he 19i6 Ru!ing 
whether a plant wilh a number of dilftr.ent pTOC!l!s ";H and tnu'5ion poinU 
would be COl\Sidtred a single aoun:e. the chan&e!I set (ortll bt!ow define a 
IOWft u 'any structlll'I!, building, facility, equipml!nt, installa··per· 
alion (or eombination tllen10Cl which is located on one ot' mo 11owi 
or adjacent proptrtiH and which is owned or open'ed by the non 
(or by persona under common eontrol. • Thia de4nition pn.!!:ludes a lari• 
plant 6-om bitinJ Mp&nled into individual prodllttion linH (or plU'poole9 Of 
determinin& applicability or the oir..et requittments. • ~ fed. ~er. 32'76. 

• Spec:tkall)'. thl! contro>'er5y in this c:1.;11 invoh·e1 the mitarun~ o! the 
term "nl.ajor sutio1W7 :10t.Ll'l:u· iii f l7:!rb116) o( the ·"'-o:t· 1':! l:. ::;. C. 

· I 730'..?lbll6). The meariin( or the term -prop<1ted source• in I 113t!?> of th• 
Ac. <'2 U. S. C. I 750a1:?l, is not at wue. 
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• eember 21, 1976. 91 Stat. 145. The deadline for attainment 
of the primary NA.AQS's was extended until December 31, 
1982, and in some cases until December 31, 1967, but the 
SIP's were required to contain a number of provision. de
aigned to achieve the aoals as expeditiously aa possible.• 

Most significantly for our purposes, the statute provided 
that each plan ahall: 

"(6) require permits for the consuuction and opera· 
tion ot new or modified major stationary aources in ac
cordance with section 173 ..••" 91 Stat. 141. 

Be!ore issuing a permit, 1173 requires the state agency to 
detennine that (1) there will be sufficient emissions reduc
tions in the ,.gion to offset the emissions from the new 
aource and also to allow for reasonable further progress io. 
ward attainment, or that the increased emissions •ill not ex· 
ceed an allowance for gro•1.h established punuant to 
1172(b)(5}; (2) the applicant must c:ertitj that his other 
sources in the State are in compliance with the SIP, (3) the 

• agency must determine that the applicable SIP is otheA'ise 
being implemented, and (4) the proposed source complies 
with the lowest achievable emission rate (LA£R).• 

• 

The 1977 Amendments contain no specific: r.ferenc:e to the 
"'bubble concept." . Nor do they contain a specific: deftnition 
of the term ..stationary source," though they did not disturb 
the definition of "stationary iouree" contained in I lll(a)(3), 
applicable by the terms oC the Act to the NSPS program. 
Section 302(j). however, defines the term "major stationary 
source" u Callows: 

•'Ihua, 11111011f other nquirtments, I 1'!2(b) pnrridtd that the StP's 
Ulall 

"(3) nquirt. in the interim. rtuonable l\lr!Jler pracnu C• de!ntd in 
IKtion 111(1)) ineludinc 'uch reduc:tion in etnilsions f:loom t:Witinr IOl&lftl 

iD the area u may be obtaintd throurh the adoption, at a mitlimum, olrea· 
tonably available contl"DI teehnolog·; 

"(4) indud. • comprth.n.siv•, ICCW'lltf, l':lllnnt invirntory or actual 
9111.issions hm all tollt'CH Cu pro~idtd by Nie of !Jle • .\dministr.ator) oC 
ad! such pollutanc for each such 111·ea •l'l.ii:h is rt'riled and 1"H11bmitttd u 
frequently u may be lllCtSUI')' to usun that the nquinmentl of para· 
snph !3l are met 111d to us.:Ja the need tor additonal l'l!d11c-Jo111 to aasW"e 
attainment o( exh standard by the date nquind Wider panlftph (1); 

"(SJ expnssly identify and quantify th• eminions, ii any. ol 111y auch 
pollutant "'hich •"ill bC! allow~ ti' ,...,ult f:loom the construction and opera· 
don oC major new or modil\td 1 i.=.tit1nary '°un:es for each such area; . • • 

"(8l contain emission limitatior.J, schedules ot camplianc. and sw:h otll.r 
aa.uun• aa may bot necnsary co meet the nquinmenu of um MCtioll. .. 
11 Stat. 7<&7. 
Section 171(1) provided: 

"(1) n. term 'Nasoruble Mher procnu' mear.1 &nnual incnmotT1tal 
·nc1uciio111 in eminioiu ot the applicable air pollutant (including sub~tantial _ 
nd11ctiona in the euly Ytan lollo'"inl approval or promulption of pl.an 
proviiioria und.r this part ai:(. Mt:tion UCWa.il:?l(I} and r.p;ar redw:tions 
ther1atter) •hich an sunlci int ill th• j11dpent of the ..\dministrator, tO 
provid• for au:ainment of th : 1ppliable national ambient m quality it.and· 
ard by the date required i:. SKtion 17:?!aJ.• Id., 11: 7~6. 

•Seetion 17113) pn1vi1~·.s: 
"(3) The cerm 'low•·.: adU1tVable •milswn rate' 111earw (or an7 ~•. 

that rat• ol tmissio1r which n8Kt1

• 

"(A) the most sU'it•etTlt em'ssion limitation whidi ia cvnt.ain~ in the im· 


pltmentadon pWI or any State for such clus or catC!(oey of :-Olll"C'f, unlhs 

the o-mer or OPf!rator otth.._ proposed tource d1mo111tntes that such limi· 

cations an not achievable, or 

"(B) the ~ost suincent emission limibtion wllic:h ii achi•ved in pl"M:tic:e 
by sud1 dus or caterory o( tource, •hichev•r ia IDOl"f su-inrent. 
•tn no event shall the application ot this term (llrmit a p!'OpoHCI new or 
modilled to\IRe io emit any pollutant in excts• ol the unount allowable 
1a11der applicable new IOIU'Ce standa.rds of pC!rlorm.anc:C!.• Ibid. 

·..., n. LAER ~Wl'em•:it is d•&led in cemu that mab ic ev•n mar. 
taillcir:it :II.an the applicable ne• so~ p.rf'onn111c. sundanl d•v•lo~ 
under 1111 ol th• 191'0 acatute. 

"(j) Except u otherwise upresaly provided, the 
terms 'major stationary source' and 'major emitting !acil· 
ity' mean any station:iry facility or source of air pollut· 
ants which directly emits, or has the potential to emit, 
one hundred tons per year or more ot any air pollutant 
(including any major emitting facility or source of tugi· 
tive emissions of any such pollutant, as determined by 
rule by the Administrator)." 91 Stat. 170. 

v 
The legislative history of the portion of the 1977 Amend

ments dealing with nonatt.ainment areas does not contain any 
1pecitl.e comment on the "bubble concept" or the question 
whether a plantwide definition of a stationary source is per

. missl'ble llllder the pennit program. It does. however, 
plainly disclose that in the permit program Congress sought 
to accommodate the c:onftic:t between the economic: interest in 
permitting capital improvements to continue and the en\-iron
mental interest in improving air quality. Indeed, the.House 
Committee Report identified the economic interest as one of 
the "'two main purposes" ofthis section of the bill. It stated: 

"Section 117 of the bill, adopted dW'ing full committee 
markup establishes a new section 12i of the Clean Air 
Act. The section has two main purposes: m to allow 
reasonable economic: grolll1.h to continue in an area while 
making reasonable further progress to assure attain! 
ment o( the standards by a fixed date; and (2) to allo""· 
States rreater 6e:cibility for the former purpose than 
EPA's present interpretative regulations afford. 

-The new provision allov.·s States 9.ith nonattai.nment 
areas to pursue one of two options. First, the St.ate 
may proceed under EPA's present 'tr.adeoff'' or 'of!aet' 
nlling. The Administrator i.s authorized, moreover, to 
modify or amend that rul.i.ng in accordance <a."ith the in
tent and purpo:0es of this section. 

'"The State's second option -·ould be to re\'i.se its im· 
plementation plan in accordance with this new provi
lion." H. R. Rep. No. 95-294, p. 211 (1977).• 

The portion of the Senate Committe Report dealing with 
nonattainment areas states gener-.tlly that it was intended to 
'"supersede the EPA administrative approach," and that ex· 
pansion should be pennitted i! a State could ..demonstrate 
that these facilities c:an be accommodated -ithin its overall 
plan to provide for atuinment of air quality standards... S. 
Rep. 95-127, p. 55 (19i7). The Senate Report notes the 
value of "case-by-case revie\\· of each new or modified major 
source oC pollution that seeks to locate in a region· exceeding 
an ambient standard," explaining that such a review '"re
quires matching reductions from "existing sources against 
emissiuns expected from the ne·"· source in order to assure 
that introduction of the new source "Aill not prev~nt attain

• Durin1 the l!oor debatH Conll't!~man Wa.xm:ui remaTktd that the l•t;:· 
illation stnick 
•a prope!r b.lanc• bet•·een •n\'inlnmental controls and ei:onomic ll"Owth in 
the dirty air areu or America. , .• 'I'hel"I is no other sir.Kie iaaue which 
mort clearly poaes the cvnftici betwffn pollution conuol and new jobs. 
W• hav• determin~ that neither need be compromised .•.• 

"This is a fair and balani:td approach, w!Uc!1 •ill not widermin• ow eco
nomic vitality, or impede achie.,.ement or our ultimate tn\'iroM1eT1ta1 objec· 
fives.• l.Z3 Cone. Rte. 2'7076 ll9"i'TI. 
n. MCOnd "1rlain pW'poM• of the proviso-a110..-tnc the States 

•cnater .llecbilitY' than the EPA"1 interpretative rul.inc-a.s well u the 
ftler'll!nce to the EPA's authority to amend its NI.in; inlCCOrdan~ ""th th• 
bltent of the union, ;.. enti.rtly 4'011.>i.stent w:irh tht view that Conf"H did 
DOC intend to trHu the dtftnition of oource contained in the eltistinf re111· 
la&ion Ulto a ril(id tt.atuto17 req~ment. 
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ment ol the applicable standard by the statutory deadline.• 
J&id. nu. description of a cue-by..caae approach to plant 
additlor.s, which emphasizes the net consequences of the con· 
struction or modification of a new source, aa well aa its impact 
on the overall achievement ol the national standards, wa.s 
not. however, addreued to the precise iuue raised by this 
ase. 

Senator Huakie made the foDov.ing remarks: 
•1 should note that the test for determining whether a 

new or modified source ls subject to the EPA interpreta· 
tive regulation (the Offset Ruling}-and to the permit re
quµ-ementa ol the revised implementation plans under 
the conference bill-is whether the SOUZ"Ce will emit a 
poli11tant into an area which is exceeding a national ambi
ent air quality standard for that pollutant-or precursor. 
Thus, a new source is still subject to such requirements 
u 'lowest achievable emission rate' even it it is con
atructed as a replacement for an older tacility resulting 
in a net reduction from previous emission levels. 

•A source-including an existing tacility ordered to 
mnvert to coal-is subject to all the nonattainment re
quirements aa a modified source ii it makes any physical 
change which increases the amount of any air pollutant 
for the standard~ in the area are exceeded... 123 Cong. 
Rec. 268-17 (1977). 

Vt 
As previously Doted, prior to the 19'17 AmendmentS; the 

EPA bad adhered to a plantv.ide definition of the term 
"'ao11tte.. under a NSPS program. After adoption of the 1977 
Amendments, proposals for a plantwide definition were con· 
sidered in at least three,.Cormal proceedings. 

IDJanuary 1979, the EPA considered the que.stion whether 
the same restriction on new con.st.nlction in nonattaiment 
areas that had been included in its December 1976 ruling 
should be required in the re\ised SIP's that were scheduled 
to go into effect in July 19'i9.- After noting that the 1976 ruJ. 
ing was ambiguous on the question "whether a plant with a 
number of diff'erent prncesses and emission points would be 
considered a single source,.. 44 Fed. Reg. 3276 (1979), the 
EPA, in effect, provided a bituri:ated answer to that ques
tion. In those areas that did not have a revised SIP in effect 
by July 1979, the EPA rejected the plantwide definition; on 
the other hand, it expressly concluded th;!~ t~,. plantwide ap
proach would be permissible in certain dl .. !l!r..st.ar..~s ii au· 
thorized by an approved SIP. It stated: 

"'Wbere a state implementation plan is revised and im· 
plemented to satisfy the requirements of Pan D, i.,clud
ing the re~onable further progress requirement, the 
plan requirements for major modifications may exempt 
modifications of emting facilities that are accompanied 
by intnsoUTce offsets so that there !.s no net increase in 
emissions. The agency endorser. such exemptions, 
which •·ould pro\·ide gTe:ner Bexil:Jity to sourr:es to et· 
fective!y tnarulge their air emi: sions at lea.st cost." 

- Ibid.• 

• 111 th• 11111e nllinr. the EPA added: .: 
"Th• abo'"e exemp!:o!'I a permitted under tlle SIP b.ca11u, to be :app~v.d 
under Part D, plan "'-Uions due by Januaiy l!r.9 m111t contain adopted 
measlU'l!s &SSW'ing that reuonable tv.rther prrpeu will be rnadt. Fur· 
thennol"f, in most cimunatanca, tlle mn1uns adopted by Jar.uuy 19'79 
muse I» slolft!.cie:it to acuwly p"'Yide tor attain.-nent of the 1ianclani1 by 
die dain required under the Act, and in all c:im.umwiee.1 meuuns 
ldopct'd by 19!2 mu.st pro,ide !or attainnlent. See Section l'r.! of the Act 
and .13 216':"J-216i":' 1lby 19, 19"78). Abo, Congnsa intended under S«· 
aon 113 of the Ac:t that States wouJd have some latitude to dtp&11 fnlm tbt 
IU"ict requ.iremen:s ot thia RW!nc when the St.alt plan ii reviled and ia 
bllinr catTied out in aecorda.nee with Par: D. Vnder a Part D plan. there
~"· the,,. i.t less~ to aubject a mod!.'lcation of.an ellisting tacility to 

In April, and again in September 19i9, the EPA publi~ 
additional comments in which it indicated that revised 
could adopt the plant-wide definition ot SOW'ce " 
nonattainment areas in certain circumstances. See id., at 
20.112, 20379, 51951, 51924, 51958. On the latter occasion, 
the EPA made a !onnal rulemalcing pl"Dposal that would have 
permitted the use of the "bubble cone.pt .. for new installa· 
tion.t within a plant u well u for modifications or existing 
anits. It explained: 

••subbl•' Eumption: The use ol olrsets inside the 
ume source is called the 'bubble.' EPA proposes use of 
the definition of 'source' (aee above) to limit the use of 
tbe bubble under nonattainment requirements in the rol
Jowing respects: 

'"i. Part D StPs that include all requirements needed 
to assure reasonable further progress and attainment by 
the deadline under section 112 and that an being canied 
out need not restrict the use of a plantwide bubble, the 
aame as under the PSD proposal. 

-U. Part D SIPs that do not meet the requirements 
apeemed must limit use of the bubble by including a defi
nition o! 'installation' as an identifiable piece oC process 
equipment."" 

Significantly, the EPA expressly noted that the v.·ord 
•1aURe'" might be given a plant"ltide definition for some pur· 
paaes and a uarrower definition (or other purposes. It 
wrote: 

"Source means any building st.nlcture, facility, or instal· 
lation whic:h emits or may emit any regulated pollutant. 
'Building, st.nlcture. facility or installation' means • 
in PSD areas and in nonattainment areas e."'<cept w 
the J?Owth prohl"'bitions would apply or where no ade
quate SIP e.xists or is being carried out." Id., at 
51925.• 

'lite EPA's summary of its proposed ruling discloses a fiexi
ble rather than rigid definition of the term "source .. to imple
ment variou.s policies and programs: 

"'In summary, EPA is proposing two different ways to 
define source for dil'ferent kinds of NSR programs: 

-CU For PSD and complete Part D SIPs, re\;ew 
would apply only· to plants, with an WU"estrkted plant· 
wide bubble. 

'"(2) For the offset ruling, restrictions on construction, 
and incomplete P:art D SIPs, review would apply to both 
plants and individual pieces of process equipment, caus
ing the plant-wide bubble not to apply for new and modi· 
Bed major pieces of equipment. 

LAER and othar suin~nc requirement.I iCthe modi.'lation it ~mpanied 
br au.t!lc:ient intruo~e offsets so thac there is no net in~e:ue in emis
lion1." .. Fed. Ker. 32':"'i ur.9>. 

" ltl., SC 519:6. Later in that niling, the EPA added: • 
•However, EPA believes that complete Patt D SIPs,"whieh contain 

ldopt4.;i and en1'ornable reql&irement.1 sul!lcient to usun at:ainment, may 
1pply the approach proposed abo•·e (or PSD, with plant·side n•-iew but no 
nview of individual pi- or equipment. Ua ot only a plant·wide deftni· 
don ot tl>W"Ce ,,;11 permit plant·wide olfsets tor avoidinc !'ISR ot new or 
modilled pieces of equipment. Ho•ever, thit is only appropriate once a 
SIP ii adopted that will usun the reductions in existin( emissions nec:e.. 
..., for attainment. Stt 44 FR 32"1'6 eoJ. 3 CJ111uary 16. 19'79l.~ 
level or emiuiom allowed in the SIP ia lo• anouch to assun n 
ftU'dlu- !lrDlftS• and attainment, ne• -truction or modifiotio 
enough offset i:!'!!'dit to pnvent an emiuion incn.,. thouJd not jeop 
att.aiNnent." Id.., at 51933" . 

•In ia e~lanation of why the UM of the bubble concept was especially 
appropriate in prevencinc sig'llific::ant deterioration <PSDI in clun air areas. 
tM EPA atated: •In addition. 1ppllcation of the bubble on a planMride 
buil encounps voluntary upp-a.din1 ol equipment, and P"OW'lll in praduc• 
tive capacity.. Id.• It 51932. 
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• •Jn addition, for the restrictions on eonstruc:tion, EPA 
ii proposing to de&le 'major modification' IO 11 to pro
hibit the bubble entirely. Finally, an aJtemative dia
mued but not !avored is to have only pieces ol proc:vsa 
equipmtnt reviewed, resulting in no plant-wide bubble 
ud allowing minor pieces of equipment to escape NSR 
reprdleu of whether they are within a major plant." 
Id., at 51934. 

In August 1980, however, the EPA adopted a re,Wation 
that, in essence, applied the basic reasoning of the Court of.• 	
Appeals in this case. The EPA took partieular note of the 
two then-recent Court of Appeals decisions, which had ere
ated the bright-line rule that the bubble concept showd be 
employed in a program designed to maintain air quality but 
not in one designed to enhance air quality. Relying heavily 
on thoae cues,• EPA adopted a dual de&ition of 11aoun:e'" 
for nonattainment areas that nquind a permit whenever a 
change in either the entire plant, or one of ita components, 
would result in a significant increase in emissions even it the 
increase was completely ofl'set by reductions elsewhere in the 
plant. The EPA expressed the opinion that this interpreta
tion wu '"more consistent with congressional intent'" than the 
plantwide definition because it "'would bring in more sources 
or modifications for review" 45 Fed. Reg. 52697 (1980), but 
its primary legal analysis waa predicated on the two Court of 
Appeti.ls decisions. 

• 
In 1J81 a new administration took omce and initiated a 

"Govemment·wide reexamination of ngulatory burdens and 
complexities." 46 Fed. Reg. 16281. In the context of that re
vie9.', the EPA reevaluated the various arguments that bad 
bffn advanced in connection with the proper definition ot the 
tenn "source" and concluded that the term shoUJd be given 
the iwne definition in both non.actaJnment areas and PSD 
areas 

In explaining its conclusion, the EPA first noted that the 
denniti,-.'1al issue was not squarely addressed in either the 
statute ;J" its legislative history and therefore that the issue 
i volv•J an agency 'judgment as how to best carry out the 
Act... Ibid. It then set forth several reasons tor concluding 
that the plantwide definition was more appropriate. It 
pointed out that the dual definition '"can act as a disincentive 
to iu!W in,·estment and modernization by discouraging modifi
catii:...1s to exiMing facilities,. and "can actually retard 
p~ogre:.<: in air pollution control by discouraging replacement 
ui olu·!r, dirtier proce$ses or pieces ot equipment with new, 
cleantr ones." Ibid. Moreover, the new.definition '"would 
simplify EPA's rules by using the same definition ot 'source' 
!or P~.O. nonattainment new source review and the constnic:
t~on moratorium. This reduces confusion and inconsis
tency." Ibid. Finally, the agency e:tplained that additional 
tequirP.l"\eiit.s that remained in place would accomplish the 
ft•!irfam~ntal pur;..oses of achie\"irlg attainment with N AA Q's 
as t:oi;peditiously as possible.• These conclusions wen 

•·ne dual dellnition also is con!i$ttnt with Alabama Powr. .ond 
· AS.-' !':Cu. .ilabclmca Pau:n held that EPA had broad discretion tc Jetlne 

., 	 tlle constituent t1:tm1 of '10URe' IO u be$t to efl'ttt~te the purpok , of the 
1cat11te. Different de6nitio111 ot ·~· can the.refon be uaed for ~er· 
Cllt MCtio111 of the stat111e. • • • 

•)lo,,over, Alaba111G Pouvtr and ASARCO wen tosether sunest that 
r.bef"I! i9 a distinction between Clean Air Act prosnms desiptd to IM.4..ce 
air q~t:r ¥i:I •.ho11t desirr.td only to -it1tcli11 air «1ua!ity•••• 

"'Pro1111,alption of the du.al de~tion follows the mandate of Alabam4 
Pa..·": which held that, •hilt EPA could not define '10111tt0 II a cambina· 

t."q)med in a proposed rulemaldng in August 1981 that was 
fomally promulgated in October. See id., at 50766. 

vu 
In this Court respondents e.'tpressly reject the basic: ration

ale o( the Court of Appeals' decision. That court viewed 
the statutory definition of the tenn "source" as sufficiently 
flexible to cover either a plantwide definition, a IWTOl\'er 
definition covering each unit within a plant, or a dual defini
tion that could apply to both the entire "bubbie" and its com
ponents. It interpreted the policies of the statute, however, 
to mandate the plant-A;de definition in pn>grams designed to 
maintain dean air and to forbid it in programs designed to im
prove air quality. Respondents place a fundamentally dif
ferent construction on the statute. They contend that the 
text of the Act nquirl!s the EPA to use a dual definition-if 
either a component of a plant, or the plant as a whole, emits 
over 100 tons of pollutant, it ill a major stationary souree. 
They thua contend that the EPA rules adopted in 1980, inso
/JJr aa they apply to the maintenance of the quality of clean 
air, u well as the 1981 rules which apply to nonattainment 
areas, violate the 1tatute.u 

Statutory lAnguagc . 
The definition of the term stationary souree in § lll(a)(3} 

nfers to "any building, stnicture, facility, or installation.. 
which emits air pollution. See 1Uf1"'1J, at 8. This de~tion 
ii applicable only to the NSPS progn.m by the express tenns 
of the statute; the text of the statute does not make this defi
nition applicable to the permit program. Petitioners there
fore maintain that there is no statutory language even rele
vant to ascertain.ing the meaning of stationary soUTce in the 
permit program aside from § 302(j), which defines the term 
major stationary soUJ"Ce. See suprc, at 12. We disagree 
with petitioners on this point. 

The definition in §302Cj) tells us what the word "major" 
means-a source must emit at least 100 tons of pollutfon to 
qualify-but it shed.s virtually no light on the meaning o! the 
l'Atrm "stationary source." It does equate a source with a fa
cility-a "major emitting !ac:ility" and a "major stationary 
aoun:e" an synonymous under I 302(j). The ordinary mean
ing of the term !acility is some collection of integrated ele
ments which has been designed and c:onstl'Ucted to achieve 
aome purpose. Moreover, it i.t certainly no affront to com· 
mon English usage to take a reference to a major facility or a 
major source to coMote an entire plant as opposed to its con
stituent parts. Basically, however, the language ol § 302(j) 
limply does not compel any given interpretation of the term 
aoun:e. 

Respondents recognize that, and hence point to § 11 l(a)(3). 
Although the definition in that section is not literally appli

============================================= ·s. Sta1to1 will remain subject to d1• requirement that far ail 
nonattainment areu th•)' demonatrate attainme~t o( SMQS as e:\pe
ditiously 11 pnctiable and ahow reasonable funher procress toward such 
aiu;nme11t. Thus. the propo5ed dwl1e in the mand~ta'l' KOpe of 
DDll<lttainm•nt new source re'-ie,.· showd not interlert ..,;!1' dle &nda
r.?~nuJ pur~"e a! Part D of the .~et. 

"6. New Source Perlomiance Standards cNSPSl will continu• to apply 
w many new or modified facilitin and "''\II usure gae of the moat 11~~ 
date pollution control techniques Nprdleu of dle applicability ot 
nonatuinment &r'H new SOll.fl:e rtvif\.. , 

"'f. ln order to avoid 11onattllinrnent ana new !IOllrtt re\-i!Pw, a major 
plant 1111derioin1 modi!'ica~ion m\15t show that it w'ill not experie!lce a sig· 
nificant net incre~e in otr:uuions. Where overall emiS5ions incnas• sif· 
nmc:antly. re•"'•w ..;u COl'ltin:.1e ~o ti. rwqulrfd.- 46 Fed. Rec. 1Wl.t1981J. 

tion ,,, sounu, EP.-. had bl'Q&d discretion to de6ne 'buildinr.' 'stnacture, • •"WJl.at EPA may not do. however. is de~e ail (ow- terma to mean gn/11 
'fa.cit; ty. • and 'installation· so a. to best a.ecompiish th• pl.ll'pHes of r.be Mt.• plants. In the 1980 PSD Nlh. EP.\ did just thac EPA compoWlded the 
.as r td. Rotr. .5.."697 <1960" miatake in the 1981 rulet here 1111der re.new, in which it abandoned the 

•it stated: 	 dual del'.nition... Brief for ResponcSenu 29. n. 56. 
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'able to the permit program, it sheds as much light on the 
me2Nr.r otthe word.t0urce as anything in the statute.• Al 
respondents poilit out, use of the words "building, structure, 
facility, or installation.'" u the detlnition ot soun:e, could be 
read to impose the permit conditions on an individual building 
that ii a part of a plant.• A '"word may have a chanu:ter of 
its OWD not to be submerged by it.I usociation." · Ruaatll 
Motor Co..,. Co. v. U'l&iUtl Slat.I, 261 U. S. 514, 519 (1923). 
On the ather band, the meaning of a word must be ucer· 
Wned in the context of achieving particular objectives, and 
the word& associated with it may indicate that the true me:in· 
inr of the series ii to convey a common ideL The language 
aaay reasonably be interpreted to impose the requirement on 
.ny discrete, but integrated, operation which pollutes. This 
pves meaning to all of the terms-a single building, not 
part of a larger operation, would be covered it it emits more 
than 100 tons of pollution, u would any facility, structure, or 
installation. Indeed, the language it.sell implies a bubble 
concept of sorts: each enumerated item would seem to be 
treated aa it it were encased in a bubble. While rupond· 
ent.i insist that each of these terms mu.st be given a discrete 
meaning, they also argue that t 1Il(a)(3) defines '"source" as 
that tennis used in f 302(j). The latter section, ho•·ever, 
equates a source with a tacility, whereas the Conner defines 
IOun:e aa a facility, among other items. 

We are nc•. persuaded that paning of general terms in the 
text ol the statute will reveal an actual intent of Congress. 11 

We know fW1 well that this language is not dispositive; the 
terma are overlapping and the language i.s not precisely di· 
ncted to the question of the applicability ~ a given tenn in 
the context of a larger operation. To the extent any con· 
sresafonal "'intent" can be discenied from this language, it 
would app@a:r that the listing ot overlapping, illustrative 
terms was intended to enlarge, rather th.:i.n to conline, the 
ICOpe of the :~ency's power to regulate particular sources in 
order to effectuate i.he policies ot the Act. 

Legilllativ•. Eittc~ 

In addition, respondents argue that the legislative history 
1nd policies otthP Act foreclose the plantwide defirUtion, and 
th.at the EPA's intarpntation iJ not entitled to de!ereni:e be
cause 'it represents a.$harp break with prior interpretations 
of the ACt. · 

Based on OW' e.xartlnation ot ~e legislative histor/, we 

•we note dlat die EP!. bl fact adopted the lanicua1e ofdlat definition in 
itl NcuJation~ ;.nder th. permit P"'~ .0 CFR 151.lS(j)(lKi).(li)
U983!. · 

•Sinn the nruiations rive the St.ates the optfon to define an indi\'idu21 
anit u a 10•.;·0:s. ;~ ~O CFR I 51. lEij)I ll. pecitionen do not diJpute ~t 
die temu can ~ rnd u ra11cmdettU tugest. 

. '· 11The 1r11i:.:11nt ti..'-~: on the uxt of I l'l'3, which d.!'.nes the ,..m.it re
quinmenc.. for ,.; . ~•i.&:rmcnt lftN. is a classic e:ump!e ofc:it'Cubl' re»an· 
in(. C)ne n( l'I 'penni·. rwquireme!IU is that "the p1'0pc$ed IO\lltt is re
quired Cl! con.ply v.ith the lo•·est achie~able eminion rue• (l.AERI. 
Alth•JUifl a St.at• n•:.y s•Jbm;~ a revised SIP thai pro•;des fe1r the waiur of 
anor:,er ttituinrr~'!t-•."le •ofrset condition'" -the S?P may not provide for 
a waiver of the LA£R condition for Ill)' p111po&ed IOIUl:t. Rnpondenu 
argue that the planMl'ide deftr.ition of the term ·so~· maku it unnec· 
asar)' ror ntwly eonsuui:ied lllliU Within the plant to &atilty tile UER 
nquirement if their emi11iont an of!'set by the redL1c:tions a.dlil\·ed by the 
rttirement of u:.:z; ;,quipment. nus. aecordin1 to rapondentl, the 
planM~"ide deftnition ailow1 •hat the 1catute esplic:i•l) prohibits-the 
waiver of the U£R requirement for t.he newly eo11.1U'llcied unit.a. But 
thi9 arr.oment provu nothinr because the statute does not pnihibit the 
Wai\·er Wiles the propoffd new unit i.s indeed 1iibjeet to the permit p~ 

. : .~ - cram. Uit is not. the statute dots not impose the t.AER n!<l~mcnt u 
all a.'1d then! iii no need co reach any waiver question. [n other words, 
11':3 of the lltatute mereiy deals with the eon.MqL1enc:e1 of the deftniciat1 of 
Ult temi •iOurtt• and don noi dcrii.ne the term.. 

•II'" with the CoUJ"t of Ap~:lls that it is wWlumi•. 
The pner:al remarks pointed to by respondents '"wer • 
GUily not made with this nan-ow issue in mind and they i;.ui

not be said to deomonstrate a Congression:al desire • • • • " 
Jn,.l Ridg4 Coal Carp. '" Mine Work,.,.,. ~ U.S. 161, 
168-169 (1945). Respondents' argwnent based on the legis
lative history relies heavily on Senator Muskie's observation 
that a new aource is subject to the LAER requirement.• 
But the fW1 atatement ia ambiguous and like the text o! t 173 
itaelt, this comment does not tell us what a new source is, 
much less that it ia to have an infle~ble definition. We find 
that the legislative history u a whole is silent on the precise 
issue before 1111. lt ia. however, consistent with the 'loiew 
that the EPA should have broad discretion in implementing 
the policies of the 19'77 Amendments. 

Mon importantly, that history plainly identifies the policy 
concerns that motivated the enactment; the plant'>';de defini· 
tion is fully consistent with one of those concerns-the allo~· 
uice of reasonable economic gro~"th-and, •·hether or not we 
believe it most etr'ectively implements the other, we niust 

recognize that the EPA bas advanc:1!d a reasonable explana· 
tion !or it.a conclusion that the regulations serve the en'loirOn· 
mental objectives u well. See .supra, at 19-20, and n. 29; 
iee also aupra, at 17, n. %7. Indeed, its reasoning ia sup
ported by the public record developed in the nilemaking 
process,• as well u by certain private studies.'' 

Our review ·or the EPA's varying interpretations of the 
word "souree"-both before· and alter the 197i Amend· 
ments--eonvince us that the agency primarily responsible tor 
administering this imporUnt. legislation has consiste. 
terpreted it tlexibly-not in a sterile textual vacuum, 
the context of implementing policy decisions in a technical 
and complex arena. The fact that the ageni:y has from time 
to time changed its interpretation of the term source does 
not, as respondents argue, lead us to conc:lude that no defer· 
ence should ·be accorded the agency's interpretation of the 
1tatute. An initial agency interpretation is not instantly 
ci.vved in stone. On the contrary, the agency, to engage in 
wonned rulemaldng, must coruider varying interpretations 
and the ~dom ofits polic::,· on a continuing basis. More
over, the !act that the agency has adopted different defini· 
tions in difi'erent contexts adds force to the argument that 
t:he definition it!l'!it U. flexible, particularly since CongTess has 
·never indicated any disapprov:al of a Sexible reading of the 
statute. 

Signi1ic:intly, it was not the agency in 19SO, but rather the 
Court of Appeals that read the statute inftexibly to command 
a plantwide definition tor progr:ims designed to maintain 
clean ait and to forbid such a definition tor prognms de
signed to improve air quality. The distinction the court 
clntw'may 'lliull.be a sensible one, but our labored review of 
the pr0bler1 has surely disc!oso!d that it is not a distinction 

. •See "'(-a• at-. We note that Senator ltuslee was not critical o! 
die EPJ., wie of die bubblt coni:ep( in one .SSPS pro~ prior to the 
l!r" U': 1ndni1Pnta. S.. ....-. at-. 

. •Se\. for example, the statement ofthe Ne¥. York Sti.tt Depat't:nent of 
· Envil'Onment.al Co"'ervation. pointinr out that den)'in• a sourcot o,..,,er 

!ellibility in selcrctina optioM made it •aimpler and chu~r to operate old, 
more pollutir1g J0111ttt chan to end. up.•••• App. 128-1:!9. • 

• "Eeono'nlisu have propoHd that economie incentives be Jubst lr 
the cumbenome adm&nistrative-lcrpl l!ramework. The obje~i to 
make die prollt and eost Vicentives that •ork .so well in the marimplace 
work for pollution control •.• [The 'bubble' or 'netting' eonc:eptl ii a lint 
.itempt ill this direction. By siY\nr a plant manacer lluibility to find the
"*'=" and prO!:tsses within a plant th:i.t conU'lll emiuiol\5 most chup!y. 
pollution cont.tvl can be achieved more q\lii:ldy and cheaply.· L. Lave a: 
C. Omcrn.n, Cleaning th• Air: Re!ol"!l\in1 the Clean Air .\et~ <l9!1> 1Coot· 
DO&e omitted>. 
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that Congresa ever articulated itself, or one that the EPA choice within a pp left open by Congress, the challenge must 
found in the statute before the courts began ta review the f.&iL In such a cue, !eder.U judges-who have no constitu
legislative work product. We conclude that it waa the Court ency-have a duty to respect legitimate policy choices made 
of Appeals, rather than Congress or any of .. tbe 
declsionmakers who are authorized by Congress ta a&tmW... 
ter this leaisJation. that wall primarily "5ponsible t'or tbe 
1980 position taken by the agency. 

Policy 

The arguments over policy that are advanced in the par
ties' briefs enate the impression that respondents are now 
waging in a judicial Corum a specific policy battle which they 
ultimately lost in the agency and in the 32 juriidictions opq 
for the bubble concept, but one which wu never •aged in the 
Congress. Such policy ai-gumenu are more properly ad
dressed ta legislators or administraton, not ta judges.• 

ID thia case, the Administrator's interpretation representa 
a reasonable accommodation of manifestly competinr inter· 
est.s and ia entitled to deference: the regulatory acheme Ls 
technical and complex,• the agency considered the matter 
in 1 detailed and reasoned fashlon, • and the decision involves 
reconciling confiicting policies." Congress intended tO IC· 
commodate both interest.I, but did not do so itselt on the level 
of specificity presented by this c;ase. · Perhaps that body con· 
ICiously desired the Administntor to strike the balance at 
this level, thinking that those with rreat expe~e and 
charged with respor.sibility for admini!tering the provision 
would be in a better position to do so; perhaps it simply did 
not consider the question at this level; and perhaps Congreu ... 
wu unable to torge a coalition on either side of the question, 
and those on each side dec:id~ to ta.Xe their chances with the 
scheme devised by the agenc,i. .to'or judicial purposes, it. 
matters not which ot these things ocruned. 

Judges are not experts in the field. and are not part or 
either political branch of the G!'J'::;nment. Courts must, in 
aome cases, reconcile competing poU!ical i; 1terests, but not on 
the basis o( the judges' personal policy preferences. In con· 
trast, In agency to which c~ngress has delP.gated polieynWc· 
ing responsibilities may, within th~ ~-~ts of that delegation, 
properly rely upon the incumbent a..:m.ini.stration'a views of 
wise policy to inform its judgm<:ntS. While -.~ncies are not 
directly accountable to the people, the Chil!f ~xecutive is, 
and it is entirely app:-opriate for u-..;.. political branch of the 
Go,·emment to make mch policy choices-resolving the cor:.1· 
peting interests whlc:h Congress itself either inadvertently 
did not resolve. or intentional!;- left to be resolved by the 
agency charged '11ith the administration of the statute in light 
of everyday reatties. 

When a challenge to an agency cor.s•.r1cti"" "~a statutory 
provision, fairly cor.ceptualized. re-:.Uy c•-:~"~ 'I on the wisdom 
o!the agency'i policy, rathe1· than :' •• ner i: is a reasonable 

• 
•Respondents point 011~ ii a brv.t:I n•• fa.c:t•u; th.at w"~ emit over 100 

tom of pollutants is eonstnic:ed :n -.. nonattainJ.;,,r.~ ;:; ea. tllat plant m11St 
obuln a permit pwsuan' :o 1 l:"::CbY.6> and in otUer to do'°• it must satisfy 
the 1173 eonditio111. intludi:it the LU:R Nqui~ment. ile1pondent1 
ll'fUe it an old plant eonta.ini.~1 s.venl iari.~ emittinir Wlits is io be mod· 
~ by the Nplaeement oi one or mo"' Wlits emittinl over 100 tona of 
pollutant 1"th • new Wlit emitting les-but 1t1.11 moN than 100 tolil-tht 
ftlult 1howd be no diJ!'en:it jlr.:ply beta11Se "ft 11.appens to be built nae ac a 
.... site. but within I 11"«'·~n3fi1t9 plant.. Briel" ror Responde11.1.1 '· 
~See e. I·• Al1'"'i1uun Co. o.; Am~ea v. Ctntrcil Liuol11 Ptopl••' Util. 

DUt.• "6i C. S., ac -11~1 •1iip op. at Bl. 
•s.. SEC v. Sloan. 436 tJ. s.. at 117 Adamo w.....nng Co. "· U11iltd 

St.ot~~. -134 C. S. m. :.Si, 11. 5 <tr.'Bl; Sltidtnatt or. S11:i.ft ct Co., 323 U. S. 
134. l.&O '19+&1. 
•s.. COJ)tlal CitiC't Ca.lilt. 1111:. "· CJ-i.rp. 467 t:. s. -.--

(19@.t.! tslip op.'. at '5-~; t•11itlfl Stet""· Shim~. :sr. 'C. S. 3'74, 382 U96U. 

by those who do. The responsibilities t'or assessing the 
wi.daom of slich policy choices and resohing the struggle be
tween competing views of the public interest are not judicial 
anea: "Our Constitution vests suc:b responsibilities in the po
Jltical branches." TV A v. Hill, -137 U. S. 153, 195 (1978). 

We hold that the EPA's definition of the term ..soUl'l:e" is a 
permissible construction ot' the statute which seeks to accom
modate progress in redu~ing air pollution with economic: 
lfOwth. •The Regulat;ons which the Adminstrator has 
.Sopted provide what the agency could allowably view as .•• 
[an) effective reconciliation of these two!old ·ends • . .... 
UniUd S'4tts v. Shimn, 36i U. S., at 383. 

The judgment of the Court of .Appeals ill re\·ersed. 

It ia .to ordertd. 

JUSTICE MARsHAlJ. and JUSTICE REHNQt:lST did not par· 
ticipate iD the consideration or decision ol these cases. 

JumcE O'CONNOR did not participate in the decision or 
these cases. 
PAUL .M. BATOR. Dqivry SoJicito: OCDCral, W1shin11on, 0.C. ll!.EX E. 
LEE. Sill. Cica.• F. HENRY HABICHT II. Actina Asal. Atty. Gen.• MARY 
I.. WALKER. Dpty. A.lat . .t.1ty. Oen.• MARK I. LEVY, Am. to Ille Sol. 
Gen.• JOSE A ALLEN. ANNE S. ALMY. NANCY S. BRYSO!'i. J1111ice 
O.l)\ . .itys•• A. JAMES BARNES. WILLIAM F. PEDERSES. and 
CHARLES S. CARTER. EPA &nys.• willl llim on die bricO for petitioner; 
DAVID D. DONIGER. lot respondents. 

No. D-185 

SYLVIA COOPER, ET AL., PETITIONERS v. FEDERAL 
RESERVE BANK OF RICID!OND 

OH WJUT or CEKTIOR.UU TO THE VNJTED STA.TES COt."!CT OF 
APPEA.L.'S FOR THE f'Ot.."RTH CIRCti"lT 

S,Dah1111 

Na. D-185. Arsued Karch 19, 1986-Decidtd June ZS, l!I&& 

1!ie Eqll&I Emplo)'llletlt Opportunity Col!llf'.issiou bt-ourht azi llt'tion in 
FtdenJ Diatrict Court apimt respondent Fedenl lteser-.·e Bw. allec· 
fDr that 0111 o(mipondent's bnndlts (the 8:.-:1:' 'll'j<ilaced f ~a) o(Title 
VU ot tbe Civil Ripia Mt. ol 1964 by lfl'.;.,ri-~ in employment dis· 
ailNnation bued on na:e dwinr 1 spt'ci6ed time pe::iod. Subsequently, 
fDur or the Bank's employees (the Cooper peticionen> •tre allowed to 
lar.erwene u plaintitfa, and they allepd that the Bank's emploi-ment 
)nlltien 'riolac.ed 42 tr. S. C. I 1981, u well u Title VII. and dlat they 
muld ldequately repruent a clan ot bladt emplaytes api.Nt whom the 
Bank W discriminated. The District Court then .:er-.iied the class 
pgnuam \a Fedenl Rules oC Civil Prueedun 23(b)(2) &nd (3). and or· 
dered that notice be pven to the c!aas members. .Among the ~ipitnts 
otthe nocit:e weN the B&Aer petitione~~. At the trial both the Cooper 
petitionen and the Baxter petitionel'!I teir:ified. and the District Co~ 
bald diat the Bank W enPJed in a pat! tm and pnctice ol racial dis· 
trimination with respeet to employee~ ill .~ruin spt>eilied pay vades b11t 
aot with Nlpt!CC to employees above ~·.ose pes. and found that the 
Bank hid ctiacriminated apmat t •o :4 the Cooper pe~itioners but not 
apinat the others. nerealter, U:~: Baxter petitionen moved to inter· 
ftll.e, but the Oiatriet Court chniec. che motion on the rround, u to one 
petitioner. tllat sinct she wu a member ol the c!Ns to which r.lie! had 
been ordel'ld. her ripts would be pC'Olected in the later relieC scare o( 
die proceedinp, and. 11 to the other petitiontl'!I. on the P"OWld that !hey 
•ere employed in job• above the s11ttited melts !or ..-h.ich relief would 
be cnnted. These Latter 8&."tttr pecitionen then ~ed a sepante action 
apinat the B&n.k in the Diltrict C011rt. allecinr that each o! them !lad 
been denied a 11romotion becaUH of their rxe in violation of -12 t". S. C. 
f 1981. ne District Coll1't denied the Bank's motion to dismisa but eer· 
tiW iia order tor intetlOC"Utory apl'Ul. whicb wu then consolidat<td 
with die Bank's pendinr appeal in dte c!au won. The Coll1't o! Ap
.peala rwverstd on the 111erita in die daal llltion, holclini that there wu 
lal.Cent evidtllC'll t.o awlish a patiem or practice or rMial dls
criDUnaeion in the speciled fndes, and that none or the Cooper petition· 
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APPENDIX VI 

STATE/to:AI:. E:MISSIC?-75 ~m:; P~.S · 

. :.. 

Pollutant Status As Of -4/7/83 

Connecticut Generic Bubble EPA approved 6/7/82 
~ 

Maine Emission Trading: voe, S02, & ISP EPA prcposed approval on 
Bubble and Banting 6/8/81 

Massachusetts Generic Bubble for voc 	 EPA approved 3/29 /82
.!. 	 surface· a:>ating 

Massachusetts Generic Bubble voc EPA proposed approval 2/3/83 

New Hampshire Generic Bubble voe Under consideration 
' ' 

Rhode Island Generic Bubble for voc Proposed approval on 2/3/83 
Surface Coating 


Rhode Island Emissions Banking voe 
 Proposed approval on 2/3/83 

• New Jersey Bariting ~, TSP, 502, Under developnent {Middlesex Co. ) a::>, & NOX 


New Jersey Generic Bubble S02 
 EPA proposed approval 2/3/82 

New Jersey Generic Bubble voe EPA approved 4/6/81 

Maryland Qnission Trading: voe, so2,. 
& TSP ~ing reviewed by Region

Bubble and Banking 


Pennsylvania Banting 
 \OC, S02, TSP, Adcptl::d by Cainty(Allegheny CC?• ) a::>, 5 NOJC 


Pennsylvania Generic Bubble for voe 
 EPA approval 1/19/83 
TWo Source Types 

Virginia Generic Bubble voe, 'l'SP, & S02 L1ncJer a>nsideration 

Alabama Generic Bubble 	 voe, 'l'SP, sc:2, tinder dewlq:ment 
NOx, ' co 

Georgia Generic Bubble voe,· ~2 , TSP, Under develqnent 

• 
N:>x, & CO 


Kentucky 
 Generic Bubble and VOC, TSP, S02, t.t>A proposed approval 6/28/82 Banking Rule 	 ,. il:) Final being reviewed by EPA 
Kentucky Banking VOC, S02, TSP Active Program. Generic bubble (Jefferson Co. ) 

rule also under develcpment 
' 




.. 


Area TJPe of ~le 	 Pollutant Status -
North Carolina Generic Bubble 	 voc EPA approved 7/26/82 • 
South Carolina Generic Bubble 	 \()C, S02 I TSP, EPA approved 9/3/82

CD, & Pb 

Tennesee Generic Bubble 	 voc Under develcpment 

Illinois Generic Bubble 	 voe, so2, '1'SP, Adopted by State 
CD, & NOX Bei~ revifM!d by EPA 

Indiana Generic Bubble 	 \tlC, S02 , TSP, Being reviewed by EPA 
CX>, & NOX 

Midligan Generic Bubble voe Under develc:pnent 
(inter:im c:atpliance) 

Wisconsin Generic Bubble 	 \OC Under consideration 

La.lisiana Generic Bubble 	 \OC. Being redrafted 

Oklahata Generic Bubble 	 Under develc:pnent 

Indiana Generic Bubble 	 \tt, TSP, 502, Public hearing held 

& NOX 
 • 

Kansas Generic Bubble voe, TSP, S02 	 Under develcptent 
Bei1..J r~viewed by EPA 

Missouri Generic Bubble 	 voe Unjer ,..levelcpnent 

Arizona Banking voe:, S02 , 'ISP I ~a?ted by county 
(Pima Coonty) (X), & NOX 

C~lifornia Bariting \tt, 'ISP , S02 Und.e:: dev~~ lcpmant 
(Kings) CX), & NOX 

california Banking '· voc, TSP I S02 	 Under develq;inent 
(Kern> 	 CD, & NOX 

California Banking 	 \tt, S02, & TSP PmgrcSD ::.&; place 
San Francisco 

California . Barking 	 voe, TSP, so2 A0q'4:F.ci by county 
(V~ntura) 	 a:>, & NOX 

California Barking VOC, TSP, S02 Under 1evelopment 

(San biego) a:>, & NOX 


' 

California Barking 	 VOC, TSP, S02 Adopted by COJnty
south Coast, LA 	 Q), &NOX • 
California Banking voe, TSP, so2 Adopted by county
(Monterey) · Cl'J, & NOX 

http:A0q'4:F.ci
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~ Type of Rule Pollutant Status 

oregon Emission Trading: voe, so2, & l'SP EPA approved 8/13/82
aJbble am Banking 

wasmngton &nissiai Trading: voe, so2, & TSP ai.le being drafted 
8..1.bble and Banking 

washington Bari:.ing voe, S02, & TSP Active p~ram: numerous 
Seattle/l'ao::ma •deposits", no withdrawls" yet 

··~ 

• 
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APPENDIX VII 

-

• COMPARISON OF SELECTED STATt GENERIC 
COMPREHENSIVE EMISSIONS TRADING RULES 

August 3, 1982 

Prepared by Leslie Sue Ritts, Timothy· 
Henderson, & Alysia Watanabe 

.1 
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E~~ EMISSlC~S fllDl~G MS~Q~JJJS Ill.( __ •lf.HS(f~( OllraOll Ill.( 	 llAl'd.AIU llU 
ISBIOHS flb\DINO ISSUI 	 Pll-ICI 

liEMllW. lllFOAMAllOll 
Act:lpted In state1 Offlet banlllftll le<JUl•tlOl\S Mrl. Dept, of llcallh 'SuMllled offset 9rl1slon1 tuJll'll) p>llq rC!IJlllatlons Aug. JI,'Afl"Ovecl June, 19191I. 	 Status of Regul1tlnn ""nt4l Hvgleoo Jnte,nalregulatlon on 6/l/8Z to p.Of"ltiiN 0 .-ed. !leg, . aaw:llded July •• 1980. 1981. B.inklftCJ llule Sec. Draft. Feb. lJ, 1981. Nuw11.:>. IPA ~'!gllln I. wor.l~,•li ll't>r ll f, l!l;llt. lt0-20-2651 8'llibl• Rule H.J. A1l•h1. r.rde Seel. Regul•tloru 10.)8.06.161ser.erlt b11bl:l1 ru•~ to bet..·u~ putams ta tht Sec. H0-20-JIS Ocetpt'1121-18.I 'et !S9· N • .J. Wl'J ,,,_.., Cft.lt•ler 1 10.18.191suh•llled on 7Jli8Z with (.rea< "on, tr4n11fec, w gener Ic b.fb ie rule M1ln. Rules. D'A Alat!1-.d11Cnls to Re911l at loris•az ~IP r~~~1lons.lilCJC._, .. of ~lsslcn • p-oplGed awroval ofeffectl11t11 H.accb, 1982. 10.18.01.01.tl. 10. 18.06.1 l81nltlng regulations Incet!a~.:l !c.1 c1edll:1 ind Oregan'• a>nsol ld.lted11.J.Miiln. Codi: Sec1.11n~ Rules being d?velo('edreplaces ti• 1!111 IU!Ol1 draft voe rule CZ/8/82) 16.S,16,,. Q>A p<Op>Sed gener le se')Ul.ttlooa. n jolntlr with Hd. l>l!pt. ofare not Included •Ith '82llollcit. . Fed. Reg. l800t ltfw. 21,1wrov1l of N • .J. '• so1_ EcnlUll c ;u\11 C(l11n..al t,·-· .... ·--- -· .. ' ---  SIP rHl1lon:1.. . . . --~ bible, 41 Fed. !leg. WH ua:u. Pr:uelqUimt. &1ne 

fFeb. l, HUI • 11•.1. . 1111resolved Issues are not 
All•ln. Cole Sec. 1121-t.t. HflL-ctecJ In this •••na.vy. 

ll!W Jerser Dep1rt.ent of z•. Administering State or other lcail Ore9on Oep&rt.enl ofHa111c-uselt1 Oep1rl•ent Mar11.t11d Stale Oeput.Dei.l
(nvlro1nen&1I lrotectlonAuthor I tr of ln•lronaienlal .,1lll1 lnvlronmental C)lallt1. of lteallh and Henhl 

~lnlaterl111J Clean Air 
agerq with 11Uthor ltr foe 

Sec. 1~Zl ·1.4.lnglneerlng Hygilene. 
Act f(CJW~~. 

l. Scope of llule Applles lo 1nr pollutant Offset rules applJ to 1nr Aff>llc:able to ...,Afplle• to VO: only. Appl lee to 1•H, so11 '"''t1tegorr requested under crlterl1 •Ir tonl19lnant p>Uutant for: "1111~ HMQSCOri9lnal <kaft mntalneol voe emlealon•.the Clean Air Act or State regulated under the Cleanpro1l1lon9 lor 1SP ~ SOJ •re set ...-d llll'f other Sec. l0.18.19.02.Law. Air Act. Sec. 1:11 p>llutaots that are 
c.lued In 1uccea1lve 
bat their mver• was 

18.l(a). Generic bubble reg11late-I bf the Dept. 
dr:•ft•I. rules applJ to VOS 1nd SOz tSee 3enerallr, &ea. )40

11111,. 
llr-n ~-· 

ti. 	CREATICH OF DHSSlm 
111-JJL"l'IW OttDITS appllutlon fw• prep1.-e•tllo specla1 fon1 bul lheLettec to Dlvlalon of Airltff>Ucatlot fw• •Ifft hidq,uon1h however, fPA(Dr•t llr llle Oepert•enl.Oep1rt1M1nl 8USt receive 1Qu.illty 11lth general~ the De~•bllent.recDa11ends the use or latenstve suurce dalel. 	 lt.!tlnl of Afflllcatlon ~eque•l 4 to bank ••lsslonlnfOJ.atlon atnat et11laslan1ppllcatlon for•s· Sec. 'lctc ll. lnfonutlon requlre•1e11U10< Dl:I reduction credits. Oallreduction. Gee. 11J1 lndlt1led In rule atto be l111:luded b, •source18.l. A&t1llc.tlon foe• to Set. I0.18.ll.04.ls specified al Sec. J40· 

Z0-265(1t. 
llll deueloped hr Dtl'. 

~~-~----·~-	 L-.~-~--L~--~_J__~~-L-~~~
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EHISSIONS TRADINQ IUHUB 

l, 	11.. ll•ll1tlons ,,,,. 
flllng Appllc1tlons to 
Creete lACs 

' 

J. He1sures for Cre1tlng 

Ellglble l•l•1lon1 

aeductlons (gener1ll1) 

•· 	 BG shutdowns qu1llf1
for e•lsslon reduction 
credltf 

• 


.. -·""' 

~: '~ 

lPA lMISSIDllS IUDllS 
fll.11; 

In nanalt•l-t areu m 
•wllcatlon llillY be 

atlnltted (or uJuctlOM 

Wiid! oocuned pdor to 

irc-tllor: 1"1 « lnve11tory 

that was b.sla of -l 

recent SIP, Aff>llmtlona 

foe reductions occw:dng 

:-etwen that date arMI the 

effecUw date of ttie 

~pter 11USt be aimltted 

··:th!n • l'H'°"-1ble tl• 


. •''tu tf• effect I WI 
d. ··e;; ·Av1ll!:at Ions for 
r~\~th.'!'.s· .:ll"'ICUU11¥) .t·:e1 
th! • ·r~::tlw- date of the 
chaptu llllSt be etim!ttl'd 
wli:hlr. • reascnaible lbie 
afle_r wh aeatlm, 
e.g., l year. 

Any •etsure .._Ith red11tes 
e•l•slons In 1ccordance 
with the requlre91tlll that 
1 reduction be surplus,
per•anent, enrorce•ble ind 
qu.nrn.!~!!'-- - - . - 

Ye.1 howewr BWCCI ••t 
de.instrate that pt:oplllled 
decte.tse NI ll .->l bo 
negated bV' ..111lonm 
lncreaset lun al•ll• 
&OUIOl!I In tho ••• 
>rea, In nonattal..-ent 
11e..:. eh1.1t1b4n llllst ha11e 
oocuued slllDll &16l reoent 
wnltodng 01 lnvenlll(f 
that was basis o( SIP. 
Credit lor offsets 
cuc1entlv :l•ltecl to 
C:lOllla!p)Ulll!OllS f S yrs. 
01 le$a t replacement• Ill( 
a111111 owner. 

IMSSADUSEns Ill.( 
-

for reductions achieved 
1fler the effective d1te 
of thts regulation,
1ppllut1on1 .ust be !I 
subattled prior lo, or 
wllhln one 1e1r of the 
reduction. Appllc1llon1

for credit fr1111 reductions 

occurring prior lo lhl 

effective '•le of 

»eguhl !on1 1illl 1fter ~'ulr

'1 agJt ....... be ~ulMl1l~ed 

1o; thin 6 .on~h; of tho 

eirecll~e 4~le. 


:teductlo,.;. occurring 
before ..,,[ I · 1919 ire 
not ellglb e lor credit. 
~ec. 6(cUZI, 

Mot specified In H111. 
rule, 1lthough It Is 
l111111e4 th1t 1n1 reducllOtt 
that It per•1nent,
enforce1ble 11ld surplus 
••r be ellglble for 
credit. Sec. IC•». 

tes; h0111twer 0 ..,, 


4eta0flllrale lh1l lhe 

proposed decre1se wtlt not 

be negated fir 

corresponding ..111IOA1 

tncre1se1 frOll 1l•ll1r 

so1trces In the H•ll are1 

ind effected e.,lorees ire 

nolUltd. Sec. 

6f4U l)(d). 


• 


\... .JI 

IH JEISll llU 

I lb..•t• IOI PC• to be 
• 	 usecl u oUset• IA 

nan;11ttal-nt eceu 
aiust be atinltted tdthlR I 
11Jnths after ti• reduction 

.OOCUl8, 	 Sec. l1JJ-t8.J. 
IP ti• ll•lt on bllllllng
DC• to bi used In hd>ln 
al11L'9 only op:utlng 
aooa:ce• tm alluldiMIVI' 11&lf 

ba hr.l~d '" ~~···· --·· 

Instilling 1lr p>Uutlon 
llllllllOl ecJllpaent • 
•11>lrlng fugitive ..l••IClll 
ointcoIs, red.le Ing 
pc-odi.:t Ion rates oc 
op:ratl119 k>ura 
jsbutw..nst, est1bllshlng 
and S•UIOJllng elll('loVCC
halnesa travel o:>otcol 
11easll(es and emploree 
cu11111lel travel, ri inf 
other mans "A>fGVed Ill(
Oil' reducing actual 
eml11llons to la• than 
allowable eialaslona. 
Se<?~ ~·~1-18.~. 

Yea1 e.r:-ver credit fraa 
shil1bms cannot t>e used 
ln llubbles. Sec:1.J1JJ
ll.~lct1 16.6(cl(Stflvt. 

-.. .. .... I 


Glllfal Ill.( 

aeqiaesll llUSt •e 1ullllltled 
to the Deparlllent prior 
to, or •llhln one }'e•r
followlns the 1ctu1I 
ealsslons re4Yc&lon. Sec. 
l40-Z0-265(8,. 

ltJre •trlngent oontrola 
thin recpalred Ill( the 
eooroe•a pr•lt oc bf ttie 
SIP. Sec. JC0-20-J6S: 

Yea1 h:Jwever alll.ltch.tna 
used u ol laeta oi: bltible• 
-t be used wlthlR aie 
you of the date of the 
mdlflcatlon or HVOC4tlon 
of the &o111:oe'a p!f•lt.
The one rear 
ODnlm(IO«anlOllil 

re<plremcnt OOel not ew•r 
to Internal offaete for 
.,.tld1 1 lp?clflc plan has 
b:en •R•roved bf the Oept. 
within one , .., or th• 
ahutJ.JW11 (nr 
cw:taltaientl. Sec. JI0
20-26Sl•I. 

·' 

::.. 

P•cte l 

IN•U•D Ill.( 
. ---.. 

'Ppllullons •asl be 
sub•ltted prior to or 
Nlll1ln one re.r of 
reductions. Appllcallon
for credit fro. red11ctle1" 
occurlng alter llecellber 
lO, l!IUO a11d before lhe 
eff~cl1111t dale of Uie 
regul1llons 11111st be flle• 
111UMn 180 4•vs of the 
effective d1le of t11e 
regul1llons. Sec. 
l0.18-1!1.0t(tl. 

Anr ..ins .-1ch rlelds 
red11ctlons In e1•lnlons, 
e•cludln!I the l11shll1ll•111 
of RACI. lh•l reddces 
e•l1slons belo- the 
1ppll(1ble b1sellne, 
pro" lded U1e red11ct Ion 
•eels the requlre•ents ol 
Secs. l0.18.1!1.0J{B). 
OS(A,. 

les 0 however source •u\t 
dL'lllOnstr1te th1l sl•ll•r 
1ource1 In the 11·e.a 11111 
not 	 lncrenc proiluct1011
ind C11l1slons 1s 1 
resuIt. Sec. 
10.18.l!l.OS(AJI 61. 

• 
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.. 
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•.-· ·~'.I----	 • 

P"'J.. J 

IPA IMl5510lt5 lllADllG MASSAOllSIJIS llU •ti .KISH ltU lll(CDI Ill( MAHlAID Ill(DtlSSIONS TRADING ISSUB 	 Pll ICI 

-	 Ye'· ho..ever bubbllnt of lnde1 liwolvl119 fugitive Ir.des lnvohlnt fugitiveb. ·Can fugitive l!lllHlons Yea1 ~ver sourm mat Yest •lth>ugti the fugitive e•lnlon' wlll dull are subJed to the dust are aull1orhed II 
be tradedt --- 4-Jnstnte llllllble11t re~tlon •tst a11ply vlth • not 11enerall1 be allowed, U• requlre111enh and ll•er are ••1Hored. •n4 If 

equivalence of the llR enforceable MCI' ~ unless qu111tlllable and 1111b1es required for U1ose ln,,ctl~lng PH are 
tr.de. If OilC!ft illst I• et1l

9
1Jloq U•llallon. enforce1ble 1l•lts can be Slack 1nd vent e•lulons trade<I 191ln5l d•tl•rlr 

lnuolvcd, tlie source lblltorlng .av be re'f!lred Ht. Sec. J:Z1-l8.4(ba. to the ellglble. Sec, sired e•lnlons. 
DWlleH .,st oodertab be(°'"e llrd after -IHIOM I J Bubble lutrlcllon1 . HO-l0-210. S011rcu of 
1 post-awrov.al lllll'lltorlnt ciontrol. Sec. IC•I flt, ~iaeijiil;UiiiiL. resplnble p1rllcuhte 
pragra. aid acllnodedgt · (less lhlll J •lcronsl .usl 
their reSflOR:llblUty to • be offset vlth partlcuhte 
lnsthute hirt.hel' In the u111 1he nnge.
'~!:~.!!1!!: effect 	 Sec. l40-l0-Z60(J),r. nat adlleved. . · 

llD reduct loni fr• reis iubject to.ever to •••; bowever. the s ... 'II .__ ._.... ..... y • ho..ever th• s111e llo· red11ctlon5 unnul liec 	 e.1 ,.._,ver .,_.. -• es• •dlt ol d 
' source curt1ll•enls lhe re.Jllrelllllnta req11lr1111enl1 for 1hutdoim1 1ecp1l11 1t10119C1r requlr11111enls for 1huldo11111 Ire e llr1a•,: ecrea5e 

qu111fJ1 mntrolllng ahut<bnl, 1ppl1. Sec. 6(ctl(IUdt. ~•-tratlon of 1pplr. Sec.. l40-ZO- "-~~era on • =~-
. .. reclictlons "°' llOlllOI 265(0. pr......ct 1 on ra e. 

1 

1 -c. 
Wrt1l1111Cnts th.in It I0.18.19.0SCAt(4). 

. recp1hes foi aliutcliwnm. 
&ec.J1JJ-l8.~·~~· 

4. 	 Buellnes for Creatlnt o In attalillent aceu. Ac:t111• e11lulon1 oi the o !!{fSP.l!• actual Actu1I 111l11lon1 of the o If the e•lsslon1 fr 
[11lsslon Reduction the baseline will be . soorce or the appllullon e11lsslcot f1011111 source or the Phnt Stte the 1011rce are 
Credits ti• aouroe•1 -111lon t•htlon1 ll•lt for that edstlng facllltr f•lulon ll•lt establhhed lde11tUled In Ute SIP, 

iovel that Is toi.rce, ...,lch,ner Is uni=•• ectual pursuant lo OAR Secs. J40- llae basell11e II the 
represenlatl"" of '..en. Actual e1lsslon1 eialsslons e.cee<I 20-)00 to 140-20-llO. 1ct11al e••lnlon\ 
aourm IJtlCratlon on &re hued on t!le opeutlng aU<Mable -laslona In 11111t Site [•IHIM ll•ltS ltlrlbuled lo ll1t 

, . 	 ':lie wte ...tilch the C,bt~rt dur.~ng the· 11<1st M•ld• cue the IPSEL1) 1ra ulcul1llon1 source la lhe SIP. 111· 

!hat ex11pleta recent tw rears of nor•al baSCJUne Is the of total e1u e•hsla11s a_,.. ,ecettl estl••l•t
~.'f>HcaUoil for source operation or other allowable e•IHlons. per unit llnie of for the rear 1980 
t'JlnStructlon ol • period thil the Oept. If tho state rfiftlr•• poHullnU $peclfled I" I ""lch the Dept. dee•H 

.. 	 . - Njc.~ &OllUllll of the deterelnH h :lllre the l11t1lementatlon or per•ll. Sec. ]40-20- •ore accurate,r:rtlcular p>llutant represent1tlve of nor••I ne-1 OJ11t1ols, the 265. In •ost cases PS£L1 
• filed. 	 lobrce operation. Sec. baseline vlll be the are b1sed on act111I' 

l(d)(l), Sec. 511). 	 new e111Hlons Minions, however PSlll o If U11t eialnlo111 fu.,. 
ll•lts. Sec:. 1•21- can be es tabI bhed 1t the sourc:e 1re n!!l 

o 	 In 1D1att1lnncnt areu ll.l. levels higher l111t the ldentU ltd In die S.lf' 
wltll •11l1oved SIPs, llHellne provided I Ute buellne 111111 lie 
the b:lsellne will be dt11ont.lr1led need ••hll aclud hhlorlul 
the liOllfve'a ;telu.>l o 8ullble!11 allowable to 111 1t 1l a higher level e•lnluns ulcul1le4 
hlstodcal 1111lsslon11 e1alsililnt IRtCr) or ind PS.D lncre•enh 1nd llr frUll llle operating 
calc..-ulateJ f-x a actuu e..lsslons qualllr 1tand1rd1 .ould hhlorJ of the sou1·cll
repre~llntath-e p?rhicl vltllDllt (Xlntrol. not be 11lohted and ower the )6 •011tM 
of thw Ce.9.• 2-) whldiever la lca.ieat, reason•ble fllrther · prior to the 
rr•.t pdlf to lite progreu In l11plementln9 tppllutlon, or ower 
lpplicatlo.Jn, or control 1tr1tegle1 wo11ld the llfe of lhe 
1llcwable ._111laslooe not be vlohled. Sec. sou.-ce, whlcl1ewer ll 
Clf the attal1111ent l40-20-ll0. less; or If this d•l• 
atrateqv In Uie SIP la h dee••l!d locompll!lt. 
based m a Uowablest. U1e flept. ••r r-e•1u fre 

.. - -	 U1e •1•1! llc•nl to 

http:lpplicatlo.Jn
http:post-awrov.al
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o 	 In non1tt1liwent 1re11 
l1cklng 1 cllq)lete SIP 
de1110n strat I Rf 
1lO hwenl, the 
buellnu 11111 be 
del•r•lned as •ollow11 

1) 	 If the arei 11111 not 
1ll1ln the relevant 
prl••rr standard br 
l98Z and has not 
received an 1tl1lhltnl 
eatenslon, lhe 
b1sellne 111sl eq111I
RACt negoll1led b, the 
source and sll le 11ul 
approved bt (PA 11 1 
SIP revision. 

bl 	 U tf• area has 
received an eatenslon 
11ntl l 1981 foe ozone
°' Ol, then the 
base I h~ wl ll bot 
either equal to RACI' 
negotiated bf the 
eow:oe ....i the atate 
and 11¥'°"'-"' b/ IPA • 
SIP revlalon1 oc 
lk:tual hlstor lml 
111•lss1ona, 1•rovldti 
U'l<1t the IOU~Oll 
o"'"lu1 ltse1( to 
PJO.:i.ICln<;I reductlon1 
••'al ;,aleot to RllCI' 
rt•fllteamt.a ai. aUd'\ 
t':'llC u the state 
laplllt!:I Uie•. 

S. 	 Mh1l111111 l H9lble IMrl •lna..1;
Red11cllons 

• 

tb provision l..::llded. 

•. 

A.<)ency la presenur 
Ollllll iti:rlltl) ..-iether to 
lncludct ellglbl lily 
1eqi1heawmll. 

Aed11ctlons tn iaost cases 
•nl be realer lh•n 10 
IPY. Sootrces In lhe 
Medford-Ashland Ate• 1n4 
line Co11nl1 ire eal!lopled 
frllll this req11lre•enl.
Sections l40-20-265(6,; 
20-225-(2Z,(l•llle Z). 

Cllllllflle operating d.1l1 
for a period of up lo 
12 •011U1s to deler•hw 
the •PP llullle 
buetlne. 

0 	 If U1e P,,pt. esl 1-.ate\ 
U1d actual e••lu Ions 
1111u Id lie leu. 111•11 lb•! 
t.uellnes deler•lni:•I 
uniter Sec. 
IO. lfl.19.0S(AU ,, • 
then l11e lo,.er 
e•I u Ions .,111 lie llu• 
t.au llne. Sec. 
10. ll.H.OSCAU l)(d,. 

lo lie ell9lble • so11rcot 
miJsl e•lt 10 11•1 01· 
yre1t er 1114 tile r 11d11cl 11111 

be eq111I to or 9re•ter 
than S IP•. Sec • 
l0.UU9.12), CJt. 

~~~-1~~~~~~~~~~~~~~-1.~~~~~~~~.-==-======,,,,,,,J:==-~-~-~-""""-~·-~-:--~~~r-,.~.,....,,,_"===.,,.I.=>===·=='="==,,.-..-~-..~........_~~-'-~~~~~~~~~~~~~L 
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6, 	 l'allhorlty lh1l 
Ver Illes/Approves
f•lsslon Reductions as 
Credits 

1. 	 fypes of llocu111tnt1tlon 
of Reddctton R~quesled 

a. 	 Method of (n 'ore ... , 
ReducUon•s t·er1..lience 

Authortt1 deslgn1ted br 
Shle. 

Dept..., require source 
tests. doc...ent1tlon of 
operating hours, lnpdls or 
1nr other •ccepl1bl1 11e1n1 
of meuur-.ent. 

A ~Hance l'nstnaent0 

lnchdlPJ 4Bllillilaat Slf 
1evlslon11 lwhen not 
mvered IJ1 a C)llner le Jlll•i 
m· at1t1 pec•lts IHued 
ulJec fO OR Sl.18. 

Depntant of 
(nwlron11ent1I Qu1llt1 
Engineering 

!lept. ••r require source 
tuO or 1nr other 
1ccept1bl1 11e1ns of 
ee11urement. Sec. 
6(e)(ll. for fugitive 
ealsslon reductions. Dept.••r require 1110nltorlng
bolh before 1nd 1fter 
controls! Sec~ 6lel(Jt. 

lither a consent order or 
per•lt condition. Sec, 
6(dlllll•). s~rce 
fallure ta ca.plr Mith 
pe1Wll conditions ••r 
re5ult In reductla11 ot the 
v1lue of £RC1 held bt the 
source. Sec. 6(1). 

Oeparteenl of 
• fnvlr0ftlllent1I ProtecllOll. 

11(11llcatlaa letter eln.llcl 
lmlc•te lwntUlcatloo 
n111diec of aource 
operations, the Identify 
8"" quaritlty of the 
re<•icllon, atd <icnp1rl111»1 
t11lth the allcwable 
emission rate. At the 
tl1111t of ur..e, the eource 
-.- or CJP!Ulor 111.tsl 
clclUlfl!llr&le hr use of M 
air quality •laulatlOfl 
nldt! I awroved ht OtJ> that 
no NAl(1> wl 1l be He>eedd 
In e roiattalmient area 

· a•l<I 111) nev violation of M 
NMQ9 wl 1 l occur as a 
result of the tu.to. Seo. 
1111-18.l. K'.lolellniJ ~y 
bo waived foe certain S01
bul.bles. Sec. l11J-g.~ 
•"' offseu of
ptrtlc:ulates lnrl SO, 

within 1 •llee 11111
11.ilb) 111. 

Revised or n..., tertlflc•te 
to operate (CJO) Is 
hsued, Sec. 1:U-18.1. 
Signed 1t1te.ents 1ddendull 
lo the bubble 1ppllul1011
lh•l 1llow•ble hourlr ind 
annual operating llelll 
Niii not be e•ceeded. 
N.J. Oubble Poll~
iesirTciioiisana 
liii!i~lreieiirs-.--

Department ol 
lnvlro•tenl•I Qualltr 

l•IHIOll nlcuhtlOltS 
shoNlng trpes 1nd lllOunts 
of 1ctu1I e•lsslont 
reducedi d1te al 
reduction; ldentlflc1tl011 
of prob1ble uses to .-hlcb 
the b111led reduct Ions ire 
to be applied; descrlpllon 
of procedure br Nhfch the 
reducllon1 c1n be ••de 
per••nent 111d 
enlorce•ble. Sec. J•O-ZO
Z65(1l. 

Air Conl,.ln1nl Olsch1rge 
Per•lll .-hlch Include 
'tlanl Site l•l1slOC1 
Ll•lts• refleclln9 the 
reduction. Sec. J40-ZO
ZiSf8J• Sec. l40-Z0
301 	 I • 

Department of llHIU1 1ml 
ftenh I llygle11e 

Pe11l. ••Y re111nre source 
lesh, or an}' oUier 
·1ccepl1ble •e•ns of 
•H,ure<•enl to co11ftr• 
reductions. Sec. 
I0.11.H.OSIBUO. 
Sources .uil subtlll 
lnfo1•1tlon lnclu1Un9 tl1e 
fol h111lng: trpe 1114 rate 
of e•lllulons bef01·e 11111 
afler reducllon 0 melh11d ol 
...1sslon control before 
1nd 1fler reductton 0 
proces1 operation 
ducr lpt Ion;. descr l&1l 1011 

of UllH 11111 loc1l lo11 ol 
e .. tulons; mell101h of 
•onllorlng. testing or 
llOde I htg uud before ••111 
1lter reduction; slick 
data. Sec.
10.1a.u.o•ca). 

Con~ent order Is Issue~ 
spec thing ne111 eimlu lo11s 
ll•lli; tf Ill •nt111i1 
oper1tln9 per•lt Is 
required. the new 
oper1llng per•lt wlll 
rel lect l11e consent ordl!r 
requlrt111ents. Sl!c. 
10.18.19.USIA,(5). 
f.t U11re lo corai•lr 11Uh llm 
ne~ per•lt conditions ,.,, 
result In 1djust•ents of 
the value of the (RCs hl!M 
br the source. Sec. 
10.111.1t.06l 8U it. 

---~~~~~~~~~"--~~~~~~~~-'-~~~~~~---~--1--~--~~--~~--.L---~~~~~~~-L~~~~~~~~-~ 
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I. 	 Recordkeep 1119 or 
fnd Ing Helho4 

2. 	 Indict• of Ownership
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legtstrr 1v1ll•ble to the 
public tonl&fnlng 1 
de1crlpll011 of credits and 
lh• 1oc&tlon of the 
source, l11Cludln1 lt1 
ll•r.k p1r ...lers, 
te11per1lur1 1nd ve\acttr 
of 111 pl~, p•rllcle 
11111 the e•lslence of 1n1 
ba11rdous p0Jlul1nt1 1 

d1tl1 ind se11on1I 

Publlclr 1v1ll1ble 
noteboo• of credits Ind 
1ppllc1tlon1 for credit 
(no cltet. levlsed or new 
terltflc1le1 of oper1ttoa 
reflect e.lssloa reductloa 
credits once ther ire 
1pplte4 and enlrr on 
potebook I~ volde4. 

lecor4 regtstrr •••ll•ble 
to H•• puflllc. kc:. 
•CeU4a. 

lnflll'911 ,, Cno cUet. 
Use fer•ll ' offlcl1I 
docu11ent IHed l• lr1tll 
Hes. 

leghtrr. Sec. 
10.18,H.OS(O. Entries 
In rethlrr voided wl111t 
used, Sec. 
IO.l8.ll.08(Al(5). Uie Is 
defined H C0111plele1I 
1ppHutlo11s for per•h• 
or 1pprov1ls. Se~. 
I0.18.H.Ol(O. 

e•lsslon riles. 1nd 1nr 
other d1t1 lihlcb •lght
re1son1bl1 be nece1s1r1 lo 
e~1lu1te potentl1I use of 
(RCs. 

'terllflcat1 of Ownership•
Issued upon regtstr1tlon
of 1 credit In the 
regldrr. 

lfot Indicated. leller of fPprowat Issued 
br DlP (All dtet. 

Ol.nerahlp will be 
li"'lci!ite4 In l'evlae4 
Pll••lt•. 

Mot lnclluted. 

OpUon1I 

·'. 

, re•rs fro. the ti.. en 
lRC 11 regl1lered and 
requeueit for u11. Hes 
rro.a shuldo.a\s 1111\l be 
COMllled within l 
te•rs. Unused (RCt ire 
ter•ln1le~. Sec. (~)(I). 

Unll•lled at present (na 
tUel. · 

10 ,e1r1. unless 11l1nded 
bf the (nvlronmenlal 
Qu1tll1 C0111hshm. After 
10 re1r1. the credits 
rewert lo the 
Depart•enl, Sec. J40-20
265(2). lediac:tlon1 fro. 
1huldowns or curt1ll•enl1 

lS ve•r• floe Uie •lite '11• 
PC Is lll<JIElercd '"J 
used, Sec. 
IO.ll.ll.06CBI. S ye~ro 
for .,. Ell: CHated liy 
lliut.bm. Sec, 
lO.l8.19.f>61BH•t. Dl':!S 
rot used vita.It\ tl11n 

•st be used lh1lto are lllll••l'J ha. tllP. 
conlellflor1neously.
140-ZQ-265(4), 

Sec. retlstrv. Scee. 
ID. l8. lt.f>61Bt, (Ct. 

L....._ J . . ' . I 	 I • 
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RtUSSIOHS TAADIHG JSSlJB 

4. 	 (ffect of future 
Control Aequlreiaents 
on Banked Credits 

5. 	 P1·011tslon1 for 
lr1n,ferrh1g lACs 

lPA lMISSIOllS 1MDllG 
PCl.ICI 

I I 
11• State.., aelect cne 
of the followl119 options 
ex ecplv•lent inethods 
achlevl"'J the aa11111 
objectl\11!11 

11 solute a'antee 
m!nllt arl 11stiiiiiit, 
biii 1n11rce mst ~t 
uv llCl.lltltntl wntcol 
o.::quhanenta ll!lpQ&ed 
b)' at.le whe'e U• 
reduction oocuced1 

21 	 !!!~credits b)' 
percent reduction 
1..,..hcd bJ ,_ 
o>nlrol requi,_nta
for rans _,oe 
c.atcgcxr. l~• 
lot SO and TSP 
crmtthi, aource 
apecU le lllode llnt -r 
tie necessai: v to 
•llucate tha 
dla~t.I 

JI ft(J(ato' llll on U. 
Cr;itrm-;-tuns(e1 and 
use of tscs when auto 
date,•lnea It le 
necessary to ••..• 
N'P tCJ11a1d attal"8ent 
OC CUC e I l'SO 
vlol1tlon1 ISee San 
Francisco banklniJ 
le'J'lh1tlm a-2~1011. 

~ppllt1tlon1 for trensftr 
are 	to be provided ht 
State. or tha· Stile Is to 
be otherwise notllle4 of 1 
lr1de In writing ind the 
transfer Is not effective 
unll1 the Stele conflr•S 
the tr1nsfer In writing
ind notes the tr1nsfer on 
the registry. Before the 
lRCs ire used the new 
owner a1st obtain 1 new or 
revised toaplhnce 
lnstr1111ent relletllny the 
re.ilsed e•lsslon 11• t 
resulllnt froai the tr141. 

MSSAOIUSfnS mu 

I 
Credits are discounted bt 
the percentage of the 
•ddltlon11 reduction 
required hr the new 
regul1llon 14opled after 
the £AC It registered
pertaining lo the , ... 
lrP• of ••lsslon f ra1 the 
11•e t1te9or1 of 
1ourte1, Set. 6(f)(Z)(1). 

Dept. ••rifles e1lstence 
of the ERCs lr1de4, and It 
pro.ildes technlc1I 
1sslstenc1 with reg1rd to 
future use of (RC• that 
are b011ght or 
lr1nsferre4. Transfer Is 
not effective unlll 
transferor notifies Dept.
In writing 1rnl the Dept.

.conflr•s receipt of the 
notice. Sec. 6C9). 

WM .HSU 111.l 

Credlta ace dlsa:iunteil bf 
, the pecoenla<Je or the 
; 	red111ct Ion rl!(f.llred of 

ldentlcat op:retlPI) 
llOllrCH Of ...lHIMS 
affected br the new 
119ulatlon at the ti• U. 
banliat e•lsslons are 
offered foe use. Sec, 
1121-18.l. 

lb pioYl1lont hcMGver 
tran&fere of biinlied 
creJlts would tie all~ 
only to • uaer o• those 
DC• IDier .5a.tchat>ter ti. 

CllEGOlf ICU 

Credits 1r1 discounted 
without co...,ensatlon bf 
the percentage of the 
1ddltlon11 red11cllon 
required by the new 
control. Sec. J40-Z0
265(5). 

Sources •lk Ing
lr&nuctlo11s AIU notlff 
the Departaent In 
writing. Sec. l40-Z0
265(9). 

P·•'J• 1 

MRll.AllO llll 

... 
Credits are dlsco11nted •r 
lhe percentage of the 

re4uctton required bJ the 

new reg~l•llon Df the 11111«! 

ltpe of ealuton h(lll tl1e 

11111e c1legory of equl~1ent 

represe11ted l»r the (AC. 

Sec. l0.18.ll.061Cll1). 


Dept. werlfte1 the 

e• hlence of tile tr14ed 

(AC• 1n4 provide$

tecl1n lu I au l\t•nce on 

their potentl•I use. 

lr•n1fer Is nol effective 

untll lhe Ocpt. Is 

not If led incl 1cknowle<l•J•!S 

notice. Sec. I0.18.l!l.01. 


-·---· I 
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tHISSIOHS TRADIN' SSUB 

IV. 	 USE tlf lHISSIOM 
l(OOCllON C:IEOllS 
I. 	 U\es ff»' £Rt1 

Ge11eraltJ 

2. 	 lestrlctlons Oo tr1de1 
Across Pollut1nt 
C:1tegor les 

J, 	 VOC Restrlctloas On 
Jr111u 

• 


.A.· .,,.,..' 

UA lltlSSIOft'S 11AOllG 

PU.ICY 


: 	A9 oUaeta, In bllJ>les an4 
In nettlQCJ transactions. 

C1111 11&0 be used to Meet 
l<llltlonal CXJntrol 
f e<Jll re11C11t• •id ... MCI', 
but not to .._'Cl INJC and 
lll'Cl' (eaoept In the 
oooteat of MlUni;J) OC 
NS1·s. 

:·..~ 

~ 1sslon1 trades ...t 
fovoi•: the eaoae cdt•da 
P>llutant. tf'urthitr 
o:indItiOR9 •lt>Iy tlliere 
crltela p>llutant atre.. 
Includes hu1mbui 
p>llutanta.1 

lb ll•lt• lncli.di:d In thl 
Policy. 

:

, ......_. 	 \... ~ •. 4 

MSSAOJUSf RS Ill.( 11£11 ...IUI llU 

As offsets. and lft bubbles 
and under stlpulated
conditions lndlc1led la 
Sec. 4: t.e., insl1ll1llon 
of 	KACI br sources ~o llf'~ 
out 	of offset requl•coaents
for ••Jor -411 ~uaons In 
nonatta&..... nt 1re11. Sec.,.... . ..-::- . 

s... crllerlt pollutant
onl1. Sec, 5Cc}. Hust 
h:•11e Ille s111e slgnlflunce 
( .. r better) for puhllc 
11111. Ith or e.el hre. See 
Slbl. 

Ito tr1des ••1 Involve 
'hplac Ing• one 
brdrocarbOft CQllPound •Ith 
1nother ol lesser 
re1ctlvlty. Sec. 5(e).
1r1lles ••v not Increase 

. sua1•er eJihs Ions 'of llOC In 
, 111ch.ange for wInter 
dec:reun. Sec. 51 g). 
(I.Alter prohibited i11l'f"a'I 
un.Ser talaalons Trading 
i'Ullcy State11ent 
reCJ•hU11Cnt of 
•1ieria-noe•. 

.. oflaete, Seo. l1JJ
• 	 ll.t1 ..t In \Ill: an4 8>i 

b.Jlj,lea,Sec:s. JaJJ-· 
lf.6lcUSHvlllt, t.l !l 
~&anlllniJ ~ls•lon 
fe;.b:Uan ctedlu not 
neoe11sary (or 00 ...t WC 
geneda hitble1.3 __ 

Tudes -t ln-011111 tile 
fOllutants of the .._ 
quallty and nature. In 
..Ultloo, ta. eHecth111 
.tack height of 110Uroee of 
lni::.-e•sed 90z av.I TSP -t 
be CJCHler or ..., to the 
1tacll bel~t ol eoocces 
where e11lsslons •le 
reduced. Sec. 1t11
ll. Ubt nt. 

s.aiimr Jnc:reues of 
a ll<MahJe m9 cannot be 
trailed for vlnter 
rect.ict IOM Of act111l WI 
eailsalons. Soos.1121
ll.t(tioft), l6.6fc)ltt • 
tb lnc1ease1 of toalc ~• 
C~sl':J"ltd In l1JJ-lJJ. 

• 


..-......-.. .........I 


CllllGiii llU 

As offsets, Sec. no-J0
240Cll 1 In 11eltllW) out of 
110natlaln11r.nt MCI l'SO 
llCJ'lrl:lllllnts Sec. l40-ZO
J4SflJ fcJ r anil In laltibl••• 
Sec. lt0-20~)15. 

llll...b:t Ions tr<R at..tcb«w 
oc curta U111e11ta may be 
med In any trade, lJUt 
-..st bt tra.led within one 
yuar, ex usecl u lnte1nal 
olfaeta bf U1e &au1a. 
vllhln lO yca1• acoordiniJ 
to a pl an •PPl<Wed bf the 
Peft. Sec. ~to-20~26SUI. 

,.ut tnvolve the ,.., ln>• 
polluhnl ud for 
resplr1ble p1rtlcq•ates 
(less J •lcronsl .us& be 
In the s...e sire ran1e • 
Sec. l40-20-l60CJl. Yler1 
aa..c»splterlc re1et1ons ire 
Involved. trades can be 
provided lrOI precursor 
polldhl'll$, No 
lubslllullons 1r1 
1llowe4. Sec. J4o-ro~ 
JIS( 4). 

Ito la.Its Included In the 
requl1Clons. 

p ...... 

MillAID ltl ( 

In b••,les, as oftitel!I at•I 
fix nett In<) -• lntl!rn.:a I 
oU!il!t& In ln,;t<1llatl0Hs 
at ~•ldt the PCs lwve 
t.cen cae.i.tert. Sec:. 
10.ae.1t:oe. 
Dea cre.ited fraa -1rcc 
altut1'1wn In tl111 11-•t>t.• •a 
reo)lstry aay l11t uro11.J at 
l1111t ln51Allathin •t ..t1ld1 
they 1111! re ere.ih~cl wl tlu1t 
the prOOP...HCS O( Sec:. 
I0.18.Bl pl'Ovl.Jed wtltten 
aitwoval la d1t.Jl111!<1 fJ••• 
the ~pt. pr loc VI 
Clfll!'•t11¥). 5'!c. 
lD.ll.H.011£1. 
l\asl Involve Sl•ll.ar 
eoalulons. 1114 for l~P 
lr1des. the s1oae r1n9e uf 
p1rtlcle sl1es. Sur.. 
IO.ll.19.08(Al(21. 

Gener1I condition lh•l nn 
vse of 1n UC ..n1 be 
1Hroved ui1teu the 
e•lnlo"' be Int e11el111tgl!tS 
1r1 ., l•ll•r •. Sec. 
l0.18.19.08(AtUI. 

• 
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EMISSIONS T11AOIHG ;:&SUB 

4. 	 lestrlcllOBs on Jr1des 
of llaurdous 
Pollutants 

5. 	 lt•bllltr of 
S.1bsequenl Owners 

llJBBll tROVlSIOtiS 

I. 	St1tus of Rules 

z. 	 Scope 

J. 	 Own.?rablp of Sooniea 

In llutJ•le 


• 

•Y J;ISU llU: 

NI> todc \OI r119Jlated 
• lllloler NEilN.s call be 
• butibled. 	 Sc<:. J121

l6.6 (cl (5) lvll), Other 
'IU>s can be bulbl&d ao 
long as elgnUIC4QCll 
level• In Sec. l1Jl
ll.Sl•I ace not e~ 
(O. t lb/hr 1lqnl UC4009 
le..el effectlwlv 
pulhlblt1 ""'°" boa being 
Unakroontrolled In a 
bulblet. 

~ ~~~~~~~~!!'~~!._ 

VOS generic liuhble rule 
bee,,.. effective la H1rcb,
l98Z. (•A propo1ed
1pprov11 of the S01
9enerlc rule. 41 fed. 
Reg. 5014 (Feb, J, l98ZJ. 

woe 	 and SOz 0011. 

Sources Included ln·the 
bubble 1111st lie under the 
control of, or oper1ted
b1 0 one person, Secs. 
J:2J-16.6(c)(5)(1).·
9.2(d)(t). 

I• 

. ,/.. .,.~. 

flllGOlt NE 

Haurtbls fOllutant• 
cannot be lncl•led In •·
laJbble. Sec. J40-20
llSft). 

Ho pcovlalon lnclude4. 

Adopted In Oregoa
Aclialnl1tr1llve Rule1,
Sec. 140-20-llS. (PA
proposed 1pprow1I of the 
tule In U11 41 fed. Reg.
18004, 18006 (Apr. 21 
1182} 11 • generic rule 
e•cept for SO and 1SP 
bubbles 1nd ti1des ljj,ere 
the •u• of lncre1sed 
t111lsslons fr11111 the tr1d1 
exceeds 100 tons. 

Anr poll11t1q& r19u11le4 
under the Cle•• Afr Act or 
by the Clept. 

One person; no •ultl-pl1nl
sites. Sec. J40-20-ll5. 

" 


• 
,··· . 

p.aqn t 

tMaR.AND IUll 

I 
A h111rdaus poll11t1nt c1n 
onlr be Inc lu1led "' 1 
bubble or offset If 
countervelllfllJ 4':cre1ses 
ol the u1ae polh•l.111t .are 
••de tl 1 contiguous
loollon. Sec, 
I0.18.19.0ll(A)(l). 

Once an IRC hH been use.I. 
1nr enforceiaent actions 
reg1rdh11J Ute rondlt Ions 
or •dJust.ent In v.alue of 
the fRC due to tpectfl~d
u11ses deta lled In Sec. 
IO.l8.19.06ft) viii not 
1fftcl the user. Sec. 
l0.18.09 .Ol(DI. 

lnlern1I drill d1ted feb. 
U. 1902. Sec. 

IO.l8.0i.l6. 


woe. rs• 111d so2• 

ltoRe; ,.,.e or dlffel'e"l 
perso11,, Sec:. 
l0.18.06.l6(11lll. 

--......... 	 \
' 

!:'.•A IMISSHll&S l~ADHI MASSAO~ISEOi llU 
PCl.ICI 

...-··------~,-·-- I 	 llazara.'.>1111 pol lutanta UV •. 
- Cll'lli ~ traded aci,.lnst ' 

ron-hazudous pollutant• 
U the t.uarll111S 
p;llut#lll decre•..... 
Wl>1Jre poUut411ta Uated 
under SIU of C.A.A. 1t1
,.,,t 	r•t ~ubject ta 
re<Jlllatl°"• etatea .., 
allOlol traJea OOMlatlhl) of 
.,pal11alenl lncreasea Md 
decceasea of tl11t • 
listed fOllutant at • 
reasonablr close ••l•alon 
p>lnta. 

Once • bl! has been UMd 
by anotbec BOUHie to aieet 
• pec•lt reqi1lremmt, anr 
11lolatlon of the OOOlllUon. 
lll'KIE!r whlda the PC tet 
created at10L1ld result ht 
enfoniellt!flt ..-~Inst the 
ffoWcfllOJ llOU(Clll aM mt 
tile ~oe ~shllJ l:~ ~· 

Propoeed 0 Fed. Reg, 
15076 Ciiprll 1, 198111 
re;!acl119 ff f'e4. Re9, 
Jll8D (:Jee. JI, 1,19), 

Anr pollutant far alllrb 
HAAQS have been 
eshlllbhed. 

None; , ... or different 

penons. 


la ""' c1se ••J 1 nan
t.uardous poll11hnt bl 
used lo ••l•nc• fncr11se4 
h•urdo•u e•l· 1 lon1 111 1 
bubble tppllc•ll..n. lh• 
Dept. rel•ln~ dtscrellon 
lo l11rth~1 ll•tt or 
condition the control of 
poll11t1nu bued on their 
h111rd11111 ch1r1cter 
photoche•fc1I r11ctlvlt1 
or otlier 
ch1r1clerl1ttc1, Sec. 
5fe}. 1f9). 

Ito provhlani ~L!!!-1~~ 
i(IJ !jj,lch provides th1t 
If I person lh1t cre1te1 
an (Rt f1fl1 to coarplf
with req11lre11enl1
resulting Jr1111 Its 
tre1llon. lhe Oepl. wlll 
1dJ11sl lhll credit. 

El'A apprOlled a <Jl!lll!r le IKC 
bA.ble rule foi aurlace 
coating operat.lans n Fed. 

Reg, l114) IM1r, I, 

l98J). C.H.R. 

J.l8C21tbt. M4s1. la 

••ultlln<.1 'Jllnedc ~ 

1ule foe other aournus on 
.JulJ l t1lthln 1982 SIP 

rev slalll. C.H.R. 1.10 


·~1>· ·~ ~-· -·'-·· ... 
..:.~ex; ontr. 

One person. Sec:. 1(1SCIS. 

http:IO.l8.0i.l6
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IPA IMISSIOllS lltADllG MSSAOIJSIRS Ill.I •II ·EIS(f Ill.( GRlliOll Ill.I HAl1UND llU
t:HISSIONS TRADllC ISSUB tll.ICf 

4. Geotr•phlc ll•lt1tlon$ 
On Sources lh•l C1n le 
lncl11ded Under A 
811bble 

5. C0111Pll1nce St1tu1 of 
· 5011rces 

• 

Gooc)r.ptlc restrlctlaw 
:xincern ti• need lex 
.idellncJ to ensure the 

I
.W>lenl ecpilualence of tlw 

:: f ac.'Q, 

. 
·o Bubbles c1n be used to 

, 1chle11e CQllPI l1nce, 

o lhe 'tile ••r 1lso 
e1tend compll1nce 
de1dllne$ for voe or 
CO source1 on • c1se
by-c1se b1sls provided 
that the 1re1 h11 
received •n 1tl1ln11ent 
e1tenslon untll 1981 
11nder 4Z U.S,C. Sec. 
150Z(1J(l). the bubble 
I: ~on1lstent with 
aFP, Ind the e1tenslon 
Is approved br U.S. 
IPA H 1 SIP 
revision. All other 
types of sources ..st· 
be In tOlap I lance or on 
1 cOlllP II 111c e. schedu It. 

fie 11 ll IH under th1 Hme 1
ownership but louted 1l 
different slles can bllbbl•~ • 
provided li1r each 10 •lies 
of str~lghl. Hne dhl•"ce 
':le lwct•l ~ •c 11 It I es, •'• 
1dd lllon1 I ~' •eduction lo 
ll'OC beyord AACI h 
re111treia, ~nJ the bubble 
"'" not lntsrfere 11lth 
Rf P toward 1lt1l1111ent of 
IMQS. 

.., 
D fhe source .usl 

dc110nll·r1te 
CDll!pll•nce, or be on 
In entorcHble 
co-pll•nce schedule 

0 

or 19ree to 1 letillt 
enforcuble COlllpl hnce 
ul1edu le cons hte11t 
lflth CAA 
requlre11enls. Sec. 
llcUI). 

Appllc1tlan for 1 
bubble does not 
re 1 leve 1 SOdrce of 
Its obllt•llon to •eel 
pre,ent re9ul1tlons or 
or-der unless 1 
specific order Is ••de 
eMlendlng the 
co.pll1nce schedule. 
No order ••r e•tend 
the d1te beyond the 
CAA requtre•ents. 
Sec. J(cl(2) • 

Sect Ion ll•ltll'lfl ~ 
hll•1le to facilities°" 
oi111tlc,Jo11 premises vu. 
•ll•ln.tted In H.trch. 
1982. !!;:!._@uUlle Pull!:'h 
Rc:str Ic~ .:11is • 

JiCiiiHiiiiefil!· m 2 stadia 
In a 1l11U1le tnler the 
ganedc 1ule caiVIOl lie 
11eparated hm i1111r other 
•tlleli by • dlatance1 
11eas11Ced haa tha at.ack 
ainter line•, gre11ter ti*' 
three ti.ea the leut 
eflectlw stack hl!l<jlt of 
anr stack Included In tt. 
biti>le. Secs. l1Jl
t. tt11f111 ftl. unless 
axlellllll) stools acceptable
aaiblent ef tecta llOd trade 
Is lf'l>IOl!Cd U a SIP 
revt.1011111. 

1Jbblis c1n be u•ed br 
sources to COiie Into 
CCldljlll&nce under 1 
DEP-1pproved schedule 
of c0111pl lance. 

0 

Reiurks of llfP 
offlcl•I al Apr, 1, 
l902 stile bubble and 
bank Inf •eel In' 
(lrenton, l.J•• l.J, 
811bble Pollgt 
~estna:1ciii s 
~equiii•eni~,. •· 

Within a allll)le plant 
elte 1 f(ovlded that mt 
eh tfYl ltr 1..uct 11 mt 
lncre1sed All dc.aonstrated 
lll'/ ~ll•"J re<rJlred iaidiu 
Sec. 140-20-260, 
Sec. Jt0-20-llS. 

lo CQ11Pll1nce requlrelBl!nt 
for • source seeking lo 
bubble. (C11111ent 0 Oregon
olflclal). 

V0C lOt.lrces •Ht be wlU1ll1 
U•ICI Ire& IS def llM!•J In 
COHAR Sec. I0.18.01.0J. 
Sec. IO.l8.19.00(Ph to bu 
e•e11pt fr011 110de 11119 
requt ......oinh In a 1100

1lt• l11111enl ire• the 
loullan of 111 e11lssh111 
points of Su1 or ISP ..1\t 
be wllbln .ll •lies Ull 
lK) of eacll 0U1er 111d U1u 
elfeel he p lwee he lghl of 
the e•lsslons h11:rusu 
1nJ decre•ses .ust be 
within IO •elers (iZ.8 
feet I of each 0U11:r. So:r.. 
l0.18.l9.0D(B)(Z); In I 
PSO area. S02 or ISP 
Hurces ...sl lie 111 U1e 
Sil•e la1edl1te vl,lnltr 
bqt aot necess1rll1 co
louted. Sec. 
10.18.19.00(Ct(l} • 

0 

D 

A11 sources owned 111 • 
person 11r per-sons
propo\lng to bOJbblot 
..i1 lch d lsch1rg11 SO ll'f 
or •01·e .,nl be In 
c0t•111•l l111ce or 011 1 
coopll1nce scl11:dul11. 
Sec. 
l0.l9.06.16(CJ(l}. 

A bubble ••r be 
proposed .u U1e •el1t11.1 
lo br ln9 1 source h1lo 
coeap 1i.nc:e. 
Sub•lnlon of • bublll·l 
1pp Hut 1011 wl II 11ol 
11fect 1nr e• hll11!f 
lllgl I ob I h11t lo11 of 
the source o.mer. 
Sl!C. 
I0.18 .06. l6(CJC 4J. 

• 
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• 0 Ill bubble-viii-be" 1pproved for 1 source o lubb les cannot be o No bubble ••t be-'tlch Is pr1sentl1approved for an est1bflshed for asubject to or has Inlndlvldu•1 e•lsslon : SOlf.-ce subJet l to •the put been subjectsource subject to • leilenl enforc1m?11tto 1 federalfederal enforce-ent action unteu U.S. U'f•enlorce•ent schedule action unless IPA and lpproves liteunles' the U.S. E•Athe appropriate court 1 lten11t Ive 1h111l.tnl1Pprove1 theappro11e tlie propoul tnJ the $thedule fur1llernatlv1 standardan4 the c11111plt1nce 11eet Int II • Sec. ·and the sched.tle for schedule contained I0.18.0&.16IC)(S~.11eetlnf It. Sec. 

1(~f{l .:. . -· .... 
therein. 

~ ... or tt. ..1..1aa lot•I .,.,,,Ions fro. a6. Hethodologr for .roe WC ...i NI• tndee, llet Minions for eachaatee of U• aeptr1tefotal e.l1stans ••r nott ·ht allc....•ble ealsalona ' bubble sh•ll not t•CtQJGuar1nteefng Alllllent pollut•nls ire aot&OU(OI 91SH 9af notL•ceed the ~•lhe111tlt•'·~ aa .i bJtiole M/ n>t the •rlU1e11ettc s- of llu!(qulv1lenc1 of Irides lncre•sed above the Pl•nleaceed tloil •• or thecqulnl<ei.' (calcuhlccl one:;.-ieed the atftht.-ttc n• l>aselh1e ••lnloH forSite f•luloA Lt.It (see•d•n aUnw.ible uls.lon1 sollds tppllad buts for etth lndlvtdolal source In

'
of ~he •l'Pllcable blllle l hw Sec. Jt0-l0-Jl5(l)) lolhlchrates for the septratecu•llng protesses) of lhele~· o( uls&lllfll tl1e bubb Ie , Sec • I source .u't de10n1lr1te11ot1roa 9.aes detePllned~•\sting ~•lsslon ll•lls~t°';r.lnud (o:r •ac:h IO.IB.06.16(t)llJ.lhr0&19h •Ir qu1lttrunrler Secs. 11JJdeler111lned for elch source aouroe_ IU total 110d«lln9 accordlnt to 16.5,16.6. 'l1wunder the bubble. Sec.enlaskns emeed the procedur.. In 'Guldellnet-...ttie•ll lcal unbln.t Ion1Cb). _!VO: cr.1lli'Lar lthe11etlc •ta of the on Air QuaUtr Modeh•of ths total sulfurbiisellnee, the lllOUfOll .-t Sec. )40-20-260(1) Hdlo1lde 111lsslpns lrDll thedcnonstute ti-., Mhlent referenced In Sec. l40-l0facl lily cb not esceed tlwequlv1lenoe of the trade ll5(l).Nd•n allnw4bla so1through dlsperala"I emissions based an fuel.OOOllngl. For all at.her actually turned cbrln·J a trades, ~lent air 24 fltll.lr (llrlQJ specif IeJ
CJMUtv e.,itvaienc.---.ai!it · ·-- at Sec.l12J-t.2(cl1 tha 
be deMnStr•li:J ua.lng tlw alte1natlvc emlsslOI\ 
llPlellng aaeen. Ollttrol plO<Jra• 111 II mt 

cau:soi a violation of anv 
amblP.nt •h· ·~111Uty 
stanJ4rd loc so2 or 1'SP1 
and there wl ll lie in 
esooeJenoe o• threllliold 
lncceases BCt forth IR the 
Off$el lhale•. Sec, l12l
t.Jt<ll. 

tonH11t 01·1ltr •u11eol ltr1. Means of (nforc:l119 ttev I sed per•It AJlern1tlw1 e•lsslon Specific ••SI ..1sston1lev hed or ne"' ll•t ~pt. -'• fdl wU I heAltern1tlve Standards awl lcatloo11, oonsent lt•lh IPS[U) for HCbll•lhUons are certlflcttes to operate. tht b.nl$ fur ln11.1111.e ..1for llle Sources ot~ra or eo,alvilllent legal ealulon unit under l11efncorpor1ted Into plan Secs. l:Zl-18.7 0 8.2. an11111I OP1!rll ln11 peu1ll\Included In the Bubble h1!ltr11no.'flts, 811IJl»les •ubllle ire lncorportled1ppro-als for the affected Al'• enforce•ble through fur l11e \uurc;e or SlltlH.I!".an11:ovcJ llJl<ler SIP lnlo U1e source AIrthe SIP. 41 fed. Reg.htllttles. Sec. 1(H(I). ol .tnnu.sl 01>er•l l•19H:v I 11I011!1 aut on at lco1 lly Conh111IHnl Dlscl1arge2oss1 CApr. •. Itel). pe•·•lls &re ro:•1•1lo·ed tra1z~tl•fv thla requlretlleftt. Per•ll. Secs. )40-ZO •ajor t.Dt1rcu'. 'iec:. 
IO. I0.06.16f8JC O.

ll!I( ,,,, 1). 

http:amblP.nt
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EPA EllJSSJlltlS lllADING MSSAOIUSEOS 111.l llEll JUSH llU lltlliOll 111.l MIRR AID Ill (
EKIBSIOHS ~OIMG 18SUIS. Pll-ICJ 

8. (ffecl of future 
Control Requtre.ents 
on Sources In the 
h~~ 

VI. GENERAL ll(SCRIPllOI Of 
OFfS(f PROVISION 

• 

Oimer er owners af ·sources 
Included In a bubble •5t 

1111et •n1 new or revised 
cc>ntrol requlret11enls ~f 

, reduc Int e.lu!ons In lh1 
·bubble or •PPltlng fRCs 
llhlch are gre•ler or equal 
to the reduction required 
~ the new 1hndud. 

i· 

The (•lsslons Offset 
Interpretation Ruling 140 
C.f.R. P1rt 51; Appendl•
S; 44 fed. Reg. 1214 (Jan. 
16. 19191. A••Jor new 
&o~rce c· 90dlflcatlon 

. 4l h.h o1011 ld co.1lr lbuh lo 
i· vlC.hllon of , HMQ~· ••1 

.1,;;· •H1o""1ed lo c:onstr11cl 
011·~_·• It the follwint 
.;:;;ti :uons 11te •Ill 

a) l"\11 new source h 
r'~ulred lo •eel an 
•hs1on ll•lt 
equlv1tenl to the 
1a..est 1chlew1ble 
e.lsslon rite for "-UCh 
source; 

b) the tppltc1nt 1111st 
certify lh•l 111 ••Jar 
sources owned or 
operlled bt U1e 
1ppllc1nl In the state 
are In CIJllPll1nc1 or 
on an enforce1b•e 
coiat1ll1nce schedule; 

O....er or source •sl 
sulwllt revised plan
1pprov1I 1ppllc1tlon1
de1111nslr1ttng required
reductions 1n·tot1I bubble 
e-l11lons or use of EACs 
equll lo or greOer ll1•n 
nev reductions required. 
If no •pplte&Uoa h 
sub•llled dC110nslr•tlnt 
the necess•rr reductlon\ 0 

lhe Dept. •111 tssue an 
order requiring cD111Pll1nce 
wllh the nev or 80re 
restrictive e•lsslon 
ll•llallons. Sec. 
1(11(l)(f). 

llO CHA 1000. a,pencl l• 
~. Sections J-5. lhe 
r~qulrcaients tor offsets 
In M1ss1~husetts •lrror 
the fede1·1I offset 
req.. 1,--~au. 111~ •can1 
of cre1,ln9 -~;fsels In the 
slate are described ln 
r1rt : ot this ch1rt 
~nllUe• °t!"H\lon of 
f•l11lon leductl~• 
Credits.• 

lhl dele,.ln1tlon of •net 
•Ir qu1llt1 benefit 11 
••de by lhe Dept. for voe 
tr1ns1ctlons by using the 
for11t.1\I be11111: 

' 

Proposed) l.Ol dist.)
l•lsslon, I In •llesl 

• 1.0 • 
(lncreuel
(IPY/yr) Offsets 

Required
(ton/rrl 

IM'ler of 90Urc:es tncldllecl 
ln • tiulble aast 11eet anv 
ncto1 •llowablo r•t• of 

• 1111l11alons ~aaal')iilted bt 
the Dept. No cit•. Bankal 
e•laslons recllctlona wlll 
bi adJ11stecl In ICQCXdance 
wlh thll •llowablo emlsslm 
rates In eUct •t the ti• 
tlhen tho 1>oua•ed e•lH lon11 
r~lona ata offered fDl 
uso. Sec. 1121-11••• 

Suhctliilpter ll or Title 71 
Ch.lpter 21 or tho H.J. 
At..ln. Colo OJBl•lnll the 
•Ute'• o(feet fillet. 
'ftle~ essentlallt •lrror 
Uie ledcul 
relf-llr~..ento. In 
e<llhton, the r~l•tlcns 
Olnl•ln ctlterla foe 
qliilllfVIRIJ e•lsslona 
reductions used u of(aeU 
ISec. JaZ1-l8.,I and 
11feecclbe •lnl•1.111offaet 
HtlOS dependlQI) on tho 
clbt'*'°' ol Uie o((set•
frcn the f11Cllltr et i.blch 
U>e\f were createa. In Uie 
case of 60 a. T"'...P oUecte, 
Uie effectfw et<M:ll hel<.#lt 
of tho facllltr using the 
offset• •a:it be 9C"eater 
llt111t or eq11•l to tho 
helcJlt of the •tacks at 
wllldt the red<tctlona were 
c1eated. Sec. J1JJ
l8.t. te1SClnS reaponstble 
f«K el91lllcant e-lsslcn 
lnc:cease11 hlD • reSOUfat 
reoGverr BOUrce, fuel 
ct>anoie because of fue I 
•vllllabllltr, or elate or 
fe<lerallr dhected 
et111 lp11mt dliln<Jf! can 
!£•J•!C•t ~tp~11t of·

Dept. llOlll• rewlse fllftt 
Site E•hslon L l•lt (tSELI 
downw1r4 to ref'" t new 
requtreaienta. Sec. l•D· 
20-110(1)lb). INner or 
owner1 of lhe source would 
hive to 1111>imlt an 
1ppllc1llon for 1 permit
110dlflc•llon de.an1lr1tlng 
reductions for e1cb 
...111lon unit under the 
•ubble sufficient to aeet 
the new PSll. Secs. 140
20-llS(Z)L( 1,. 

0.A.I •• Sections 140-20
240, 2SO, Z55 Ind 160. 
Oregon's regul1tlan1
•lrror the federal off1et 
requlre•ent1. Sources In 
the Se IN Hone 
aon1ttal ... ent area are 
e•eaipl fr111 the offset ind 
net air quallty •eneflt 
requlrei.ent but 1111st lpplf
lA£A ind de-onstrate 
EC111Pll1nce. Resource 
recoverr facllltles 
burntng •unlctp•I refuse 
and sodrce1 subject to 
federally ••ndated fuel 
switches ••Y be t1eepted
fr011 the offset ind net 
1\r qu1lltr requlre•enl1
U ow11era un dl!llOnstrate 
ln•blllty to obt1ln 
1utf lclent of fsels and 
th1t eve~·r 1v1lhbl1 
offset ~·r secured. 

Owner ar OM11er1 of sourcH 
Included In •bubble are 
req.11re4 to 11eet any new 
e•lsslon st1nd1rd 
·pr0111u191ted br th• Dept.
lh1l ·Is •PP llub le to 1 
t1G c1tegorr· Sec. 
10.18.06.16 0). 

lhe oft set req111i·eoae11l 1 
enenll1 llr •h·ror the 
federal e•lsslons offsrt 
polh;y. Sec. 
10.18.06.ll(AICl) -.1.i bot 
..ended to ddlne •offso:l" 
IS "" of IA (IC lo
counler-b1l111ce Use 
lncre1se In e.lsslons fro. 
1 nev or llOdlf lecl 
shtlon•rr source. • 
Sections U.l8.06.lllC)(2)
ind Sec lions 
10.18.06 .H(o)(211c1 ,Cd)
wll I lie Men.ted o read 
l111t 1l)•lulon
(ll)edutt Ion (Cl .. ed Us ..,.., 
used to ofhel e••lulnns 
fr011 the proposed new 
so11rce ••• (Ind) lf)he
1t1hslon n11t1ulon 
represente1I bf the 
Cf )•Inion ~R c•l11clto11 
IC)redlt (•11sl be)
sutf le lentlr greah.•r u..,. 
the et11ls1lon Increases 
f r1111 tile Prupo\ed new 
IPurce, •l U1e l l••e U1e 
proposed source Is lo 
begin operation, su as tu 
represent re,.iun•ble 
fur Uier progru' luw•nl 
1HJl1••c11l Of 1111! 
pJrllcu.•Jller 111~ 
Ofllllf! ds, 
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ct a.laslOl'I 1edllctlons of · the uUllf!t reqiOHlll!llt U
for 111 oth1!1· ponuunu.6lf>llcable potlutanl• lt• p.:r""" ca.a 1hl:Mthe Oept. ulcuhtes11ca e•lsting soucoes offsets u~e 1•t.iv11lable.offsets Oil 1 c1se·b1-c1seln the area cl lh11 &ec. 1121-11.s.
buh. ll1e Dept. ••1 den1pcopo&ed sources aJSt htJ111lllona ha. the ollaet1pprov11 of 1n1 proposedoffset flll'I &OUrces re<pilrement a(l)ly t.ooff sets _..tch In Itslncreaaed ea1lsslOP111 teiap>rarr f<1ellltir and Inoplnl04 •re loc1ted loo ancl llCJIQ h\slanoes to ti• usefir IWIJ fr0ta lhe proposed of 1lter...tlue fuels ln new ealsslons lo Ju\l(fJdl a.laslon oflaet. wlll edatln<J fuel buJnl1l9the conclusfOA lhll lbeprovldlll 1 net air equl~Rt ..tJfdt wl ll not 
new e•lsslons •Ill hive noq.ialltr bcneUt ln the cause • •l1Jnlflc1nt neg1tlve 1lr qu1llt1•fleeted Area, lncre.!M In -•••Ions Oii: a.. l111p1ct. Sec. S(h) • ..violation of 1 HMO!i. 

Seel. 1•11-18.6, 18.9. 

.
If 11111cltftc1tlon conl1lnsVII.PROVISIONS fOR MEJllNG lhlasfons lncreaaes and ~ blbble requlatlons Hett lll9 I• •llClWl.od 1n fSDAAcf tnd total ..11slon1decrease• Nlthln • slngla state that hell BOUrcit Wlll 1¥11W1ttalRDCnt ueu •• · fr• the source. Inc lucl Ing

llOJ((,;8 1n PSO areu Nlf' at&ndards flnclullng Mer) lonq as c:alculatlons of lhose from the propoiecl.•net• out of new IOUCQI a1e iv>t to bet clranvente4 net e111laslon Increases,•ocllflc1tlon, do notreview reqid..en:nts bf U111 use of nfaslon tak 11'¥1 Into ol(llDURl alle•ceed the tol1I ealsslons lncludll"'J the •1l»llcatlon reduction cl'edlta. Sec. aa.'IAlllated Increases llJlllfr 1111 the smarce prior lo of BllC'f 11ncl ah 'f&Alltv decrea~es, In .CtlMlJ11J-16.61c'1Sllvlllt.lhe 1ppllt•llon lor lhe lll<le11Ill) .and et1lsslons oocurrlll'J at ttie-aocllflcatlon blf' aci.'ftl'lnstl'atlcns mder 4J llOllCCI! alnoe Jan. I. l9l8,s f9R llltinl llllOURl, l11eU.s.c. S15Jt, pcovlded oc slnoa the tlm the lastoffset requlreaenls wlll there I• 111> net construction l{'PIOV•lnot applf. Source owenalgnlf lclht emission lasued roe thlt llOUC'<:e••i applr other b1nkedl1•::rease 4llJove lev..= la pll'suant to the New SouroeIAts In addition lo AACIlndlc•led at 40 C.F.R. llevlew RcCJUlatlons for thalo bring the tot•tS2.2Ublt2JIJ ts fed. 11o9, f.:Uutant, ch Jaot iesult.eats,lons beto• the 51111 f.\ug. 1, 1980). a net algnlUcant •sfgnlflnnl • threshold Sl•llarly eailsslon eialsslon ute Increase.that trigger• the orfselIncreases and decreases Secs. J40-10-125(lt,. , reqtt lre11ent. Sec. •,within 1 lhl<JI• sour<.ie In mt.M1ssachuietl• also tllows ' nonattalnaen~ ate• l.9lder nett Int In PSO •~c•s, butI !;l'A'• re•1lsed deflnltlCJQ cue 1$ u1111·:1lhble ll u~ "10Urce• I.!!!!• 46 fed. lhh ti••· .Ile-,;. SQ166 (oct, 14, 1911! 

~"/ be netted to HCll{ll 

tJie rowoe fr•n oliset. 111<1 

otheK new llOllHlll 


re<p1heaints under U 

u.s.c. J1SOl and 

llfl>llcable state rule• If 

there la no alfuUlcant 

e111lsston rate 11crea11e 
fnn the &OUJat defined at 
to c.r.1. s2.2t11it, •s 
Fed, Reg. 52141 (Aug, 10 


l98GI • 


Appllc1tton of the of f~el 
11ovi~lon1 ire ll•lted lo 
AJe11 111 and IV of th~ 
Slate. 

Nol •U-d In 
nonllhhst1111t 1ren. 
Nett Ing Is 1llowe.f In f'\I> 
lfHS for •1lc:h Htt. 114' 
adopted lPA's PSO rules by
reference. 

http:sour<.ie
http:�llClWl.od


---

..;. \ 

EPA EMISSIONS IRADlllG 
-- - - -- - - -	 . ·-· 

lhe 	E•lsslons fradl119VIII, GENERIC PROVISIONS ... Polter allows the 
followln9 e11lulon trades 
wtlhoul 1Cllon la tor•U IJ 
Mend the SIP: 

11 	 Transact lon1 ..tier• the 
- •••of tile e11laslon 

lncreuea hm 
lnillvlchtl BOtUCJeS 

Involved Jn the trade 
tol•I less than IOG 
torw per rear, ..ewr. 
not hilse I ne ealsslana 
d.i not Increase Ide 
effif!!!!! H~Jcnf:° 

JI 	 Transact1009 lnwlvlng 
fJCa lraa WC and 11> 
s;oua:ces where net 8 

baseline e11llalooil cb 
not Increase, I.tu. 
p:>mcl-for-poW)"trade• 
fsee 41 Fed. Reg. 
20'i5l lt•r ll 6, 1911 
for P'A. •l'fll"Ov•l of 
New Jerser generic ..::X: 
b.llA.olel 1 

~ 	 f.\lldc• ....., 'rSP, or
i rn m.st.Cu th.ter n lame 

l•111edlate vlcl nltr 
fies• th.In 250 ineter1t 
vltere the Increase Ja 
frOlll the teller alllelt1 
and, 

41 	 Olhec tnnaactlCll'lll . 
lnwli·IC'llJ ER:• ~r rll 
the follGllOIJ 

, amltlona ere •t• 
net IM.sellne eal111lona 
cb not lncceue1 

bl tlw new emission 
l1111lts retultlng lraaIr 

•I 

ttw 	trade L'o mt 
bte1lere w.'th lllLlenti •'.l.ufV!Mnt Oil 
-tut.enr.•toef n 

• 
'.:'~ : lie ambl ent 

e p1lvalen.'.le ok: ~he 
t.·adct Is 9wunteed t-; 
a llll!dwllcal aid. repIlcable for..al• or 
l!Wldel. 

I ... 

•II JEIS(I Ill.IltASSAOllSETIS 111.E 

. Generic bubble for lllC. , N • .J. 11aa thlt Urat •t•t1 
lo ••Pllcll l!nerlc with .... awroued 911nede 
provision. nerlc • b.ti>l1 rule lot voc:. 41 
formula guar1nleelng Fed. Reg. 20551 1111-. I,
a1th•1tlc1I equlv11ence of Hau. N.J;A..C Sccll. 
bubble trades In Sec. 11ZJ-ll.6lc)ltl, 15t. 1be
1(bt(I,!_ Unt ~ bti>le •t lhlt 

Pupnnt Chanb.lr• Wixkl In 
l>eeflWatcr, N •. J. hu been 
~f>fOWd, '111ree mr• hlv. 
been awrove•I. At least 
II other ~ hdile 
11R•l lcallons •re 
per.IIQI). A. generic rule 
lot: 1ulfur mntent 
evcraglAI) In fuel remlllleCI 
f!opose<I •Wfova l bt fJ>A 
n U feel. lie<). 50 l4 (feb. 

J, 19811, .... 1 It 11 
e1pected to recelw rind 
lft>rOV.l SllOItir • 

... .... ..... ... .I 

mlGOll llU 

EPA proposed lo approve 
Ore9ons reyu11tlon1 11 • 
:•nerlc ru e. 41 fed. 

11. Hoot IAprll 21. 
1982). It prov Ides for 
the processing of all 
ter•lls. e•lsslon offsets, 

inking of emission 
credlll and llOSl bubble 
lr1n11ctlons without c11•· 
~1-c15e feder•I epprov1I. 

P•Hjt? 14 

MARJI.AND Ill E 

ll(lec:If le 'J'!fler lecoylsfons are mt 
nch•IP.d Jn the cule. Kl. 

Dept. of lk!.1lth ' He11t•I 
l¥Jlene ntates tl11t 
gener le pr011Jslnns wlll 11'! 
Jncluile•I In focwardln<J 
doa-.nt• lll'I n>~ 
an•uwa ls vi th ...1i11t lc111a I 
atal4 ll•ltatlnr._, If ...,. 

•
' 
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COMPARISON OF SELECTED STATE EMISSIONS BANKING RUL~S 

(Jefferson County, Puget Sound, Bay Area 


Air Quality Management District, &Allegheny Coun~y) 


November 5., 1982 

~~~pared by Leslie Sue Ritts, Timothy R. Henderson 
and Alysia Watanabe 

1 
~~~--------------------------------------------------~ 

••• Environmental Law Institute· 

Washington DC 

··., ~: 
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BAJKING ISSU( J'FfE~SON COUNlY 9~~ AREA AIR "1ALITY PUGET SOUND AllEGllENY COUNlY 
(tou lsv I I le. KY) HJ\Nl\Gt~EHr DISJRICf (Seattle, WA) (Pittsburgh, PA) 

(San Francisco. CA) 

1. [ffectlve Date of 
RegulaUons 

Original rules adopted
March 1979; new 
regulations adopted
Aprl1 198Z, 

Bank opened January 10
1980, Regulation 
amended October 11, 
1981. 

June IZ, 1980. Amend
ments are currently 
being prepared though 
no adoption date Is 
scheduled. 

January l, 1981. 

z. 

l. 

4. 

Administering
Authority 

Scope of Regul1
tlon 

Methoo of 
Appllcatto.i 

County Air Pollution 
Control District. 

Any pollutant for •hlch 
the District had adopted
stationary source con
trol regulations. 

~pllcatlon form provided 
b; district, Preapp\1
catlon conference re:c~
niended. 

Air Pollution Control 
Off lcer (APCOt of Dis
trict nust approve all 
banking transactions. 

Any pollutant from a 
stationary source for 
•hlch 1 NAAQS has been 
set. 

Appllcatton fon1 provided
by District. 

Puget Sound Air Pottutlon 
Control Agency. 

voe. co, so2• TSP. 

Application form 
provided by Agency. 

Allegheny County Heall~ 
Department, 

Any pollutant, though 
IS a practtcat matter 
only those for which 
a NAAQS has been set 
Mould be banked.presently. 

Appllcatton form provided
by Department. A separate 
appltcatton Is required
for each pollutant. 

5. 

6 • 

Appllcatlon fee 

HI n11111111 Oepos tt 

SIS permit fee paid to 
general county revenues. 
fee Is not associated 
directly •Ith approval 
costs. 

Ho. 

$900 1ppllcatlon fee plus 
Sl50 per source; SIOO 
per Mlthdrawal. 

No. 

No; prohibited by 
state la~. There ts 
a new source review 
fee of SlOO tf off
sets are needed, 

No. although I ton 
practlcal limit set. 

$250 fee to County Treasurer's 
Department per application. 
fee ts not associated directly
Mith approval costs. 

Ho. 
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BANKING ISSUE JEFFERSON COUNTY BAY DISTRICT PUGET SOUND AtlEGllENY COUNTY 

1. 	 Time Requ lrements 
·for 	flllng

App• teat tons 


8. 	 Measures for Creating 
Ellgtble ~mission 
Reductions 
(generally) 

•· Do shutdowns 
quallfyf 

b. 	 Can fugitive
dust be tradedl 

c. 	 Do redutL::,~ 
frOftl source 
cur ta I lments 
qualtf_ri' 

• 


No lime llmlts. except Not spe~lfled. however •~-
~hat ERCs o'IUSl h.1ve been cent:ve Is to hnl: on 
c•·eated af hr AuQ. 1. H1i • creat lt1n b~cause of 

method for calculatlng 
base11ne. 

Pl•nt modernlzatlo"; over Plant modernliatlon; over
conlrol beyond requlre control; Innovative 
rnents of SIPi Innovative technologies.
controls beyond SIP re
qu &re1nents; fue I or pro
cess change. 

Yes. Yesi except that portion 
which would have been 
achieved through AACT 
cannot be banked, 

Yes; APCO would consider Possibly; If mea~urable.
requests to bank, but use However, District has not
would require separate SIP handled such a request torevision. date. 

•'.· 
Yes. lf'pen1lts are Yes. prov.tded changes Inrevised. ,. 	 oper_at Ing hours and 

practlces.Jre reflected 
In permit conditions. 

• 


Approval of application required 
l!!:Jor to lq1lementlng et11lsslon 
reduction for ruture reductions. 
90 days ror reductions created 
between'B/7/77 and 6/12/80, 

Overcontrolr Innova

tive technologies; 

fue I or process 

change. 

Yes; provided further 

operation of the 

source Is prohibited, 

and AACf Is used as 

the bne I lne. 


Probably, depends on 
how Agency wl11 define 
RACT for fugitive 
e11tss Ions. 

Yes; provided Otlner/ 
operator agrees In 
writing.to meet 10t1er 
emission limits • 

120 days after eailsslon re
·ductlon occurs, e•cept within 
one year or decision lo shutdown. 

Overcontrol: lnnovattve techw 
nologles. fuel or process 
change, 

Yes; provided application 
ts flled within one year of 
'\tee Is Ion• to shutdown. 

Yes. 

Yes. 

• 
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BAltK IHG ISS•IE JEFFERSON COUNTY 	 BAY DISTRICT • PUGET SOUND AlLEGHENY COUNTY 

9. 	 Appllcabta Baseltnes 
for Heasurlng Surplus
Reductions 

-

10. 	Authority Tnat 
Verff tes/Appr~v•~ 
~mtsston Reductlo;,;,; 
H Credits 

11. 	Types ~f Oocunient1
t ton of Reduction 
Requested 

Appllcable oasPllne level 
used In SIP attainment 
demonstration. If emis
sions not In attainment 
demonstration source may 
use representative emls
s1ons (averag~ hlstorlc1I 
emissions). 

Jdferson County Air Pol
lut Ion ControP Dlstr•ct 
(~ame entity t~at 
operates the bank). 

Normally by same means 
used In emissions Inven
tory system; however. 
district may require 
source tests, continuous 
monitors or any other 
acceptable means of 
measurement. 

Based on •actual emission 
reciiMctlons • calculated 
frOQI average dally emis
sions based upon the 
average of source opera
t Ions over J years prior 
to the submission of 
the app ltcat Ion. 

Air Pollutlor. ~ontrol 
Officer ~f Bay Area Qua
lity Management District 
(:;.-ne entity that operates 
the bank). 

Otrect measurement by 
source Is the method the 
District prefers, although 
It may In some cases 
alllM other tests It 
finds acceptable. Test 
results must be cal
culated as aver~ge dally
emission rates. 

·eased on source's· 'tltghest • 
actual eaifsslons since August 1. 
1911 0 or allOllfable emissions. 
whichever ts smaller (Section 
6.08 (f)(J) Includes detailed 
f OrlllU hs) • 

Puget Sound Air Po11ullon 
Control Agency (same entity
that operates the bank). 

Actual e•tsstons are based 
on actual operating rales 
and source tesl dat1. Allow
able emissions are based on 
design capacity and the applt
cable emission limit regulation. 

Based on emission charac
tertst lcs on source's 
actual operating conditions, 
not to e•ceed allowables, 
averaged over 3 calendar 
years lllllledlately preceding 
the emission reduction unless 
Dept. approves some other 
period more representative
of actual operations. 

Allegheny Health Dept, (same
entity that operates the bank). 

Detailed statement supporting 
claimed actual and allCMable 
emissions and description of 
techniques used to quantify
emissions rate: (e.g •• stack 
test, emission factors, and anr 
addlttonal "tests specified by
the Dept."). 



• • • 

-.. 
.:~ 

~·:.• 

'. .. ..... ' ·~ .. .... _···~ ........ I 


14. lndlc la of Orfnerc•~~g Banldng penalt and fee B;m~ lug cert H lcate. of Cred Its J~ ~Ftct · statemer.t. frir~ :.I bank Ing agreement Registration certificatesfgned by PSAPCA Control Issued by llealth Oept. Officer and source/CMner
representative. 

15. 1.. ffe • of e.Iss Ion tiio lfmtt. Ho lt1-1it.reduction credit ERCs must be colllllltted for ERCs are available for 
deposited In Bank use within B years. ... use for a period of five 

years from the date of 
the Ir creat Ion. 

16. Other Provisions For offlclally unclaimed None.
Affecting Orfner After B years. If credit Isemission reduction credits. Five year period not affected
shlp of Credits not COlllllltted to use by meansthe District may award the by any stays on the use of 

of a preconstructlon permit. use of unallocated credits credits during rulemaklng 
the credit wlll be auctioned byafter appropriate notice procedures for new controlAgency with proceeds to theand publtc hearing. (Pro- requirements.CMner.vision has not been used) • 
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RANKIN& ISSUE JEFFERSON COUNTY 	 BAY DISTRICT PUGET SOUND ALLEGHENY COUNTY 

11. 	Provtslons for 
Transfer of ERCs 

18. 	Effect of i=uture 
Control Req~lre

~ ments on Banked ERCs 

19. 	Uses for Banked ERCs 

20. 	Number of App\ lea-
lions Received t~ 
Barik Emission 
Reductl~r!I 

21. Hum11er or Appilca
lions Ap~roved 

22. 	Humber of Mlthdrawals 

Transferee ...st apply to 
APCD for ~lthdrCll!lal permit
Mllh Mrltten agreement
frOlll deposlter. If credit 
applled lo new source. 
appllcatlon for use re
quired. If bank Ing ts tn
ttnded, transferee must 
apply for banking permit. 

County bank ofttctals have 
refrained frOlll s~eclfytng 
any conditions on °"ner
shlp of banked emission 
reductions because .they
Mould discourage deposits. 

Offsets; bubbles; RACT 
c°""ltance; and netting 
out 	of PSD and non-
attainment new source 
offsets for PSD tncre
ment consuqitlon. 

32 1ppllc1tlons rece•ved, 
A11 approved, some 1dj11st
ments made to the amount 
of the credit requested. 

Jl depos Its . 

11; 	4 sales; II !~
ternal wlthdriti1als; and 
2 transfers between 
sepa;·ate plants under 
same ownership. 

Tran'sferee sends orlgtnal
certificate with Informa
tion on amount of ERCs 
to be wtthdrawn and to 
~hom transferred to APCA 
which draws up new certl 
f lcate reflectl~g chan~e 
and 	 send'- to Transferor. 

Ch1nges adopted tn offset 
rules (for withdrawal) have of addlttonal control require-
no effect on ERCs for J 
years after banked. APCO 
may declare moratorium on 
de(l!slt of ERCs If he 
ileteiiiiTnes lh1t addltlonal 
mandatory controls are 
necessary to attain HAAQS. 

Internal offsets; netting. 
except may not circumvent 
BACT requirement; and 
e1ternal offsets. . 
12 received -- 2 denied - 
6 a~proved -- q ander 
review. 

6 depostls. 

Hone. 

Request to PSAPCA ••st be 
notarized by applicant and 
signed by all parties before 
• transfer ts made, 

ERCs discounted by amount 

11ents. 

Designed for offsets, although
could be used In bubbles, 
netting, etc. 

91 requests for past reductions. 
6 requests for future reductions. 

21 requests granted to 15 appll
cants (321 lPY ISP; 141 lPY voe,
3334 lPY CO) • 

Hone. 

Must notify Director of 
Dept. In writing within 
60 days of transfer. 

ltul1tfles credits to the 
extent affected. Dept.
could reduce or terminate the 
quant Hy of red11cl Ions 
credited or the length of the 

.credit's I lie. 

Presently only offsets; 
however county does not 
rule out. appllcatlon to 
bubbles, future control 
requirements, etc. In the 
future. 

6 requests. 

None approved. 

None. 
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BANKING JSSUL JEFFERSON COUNJY BAY DISlRICT 
PUGET SOUND ALLEGllENY COllNTJ 

ll. Miscellaneous 
Conrnents 

Present bank Ing progra11 
wis adoptej a; part of 
the District Regulat Ions 
April 2l. 1982. A Jef
ferson County "SIP• has 
been submitted and ts 
awaiting approul.
(flote: Jefferson Count)' 
his the authority to pr3
pose SIP revisions to the 
:tale In Its o!flclal 
;;apac ltyJ. 

-formal bank Ing program
has not been approved by 

on EPA though tt has been 
submitted, Note that 
Informal banks for tn
lernal offsets e11 Isl 
apart from formal bank. 
District ban~ In~ 
official> ~elleve that 
the c~exlstence of t~o 
banking systems may be 
the reason for the small 
number of lranuctlons 

· that the "off le la I bank • 
has handled thus far. 
COE requested the bank
ing moratorium be placed 
on deposits to the BAAl14D 
bank In April. l96Z. The 
Air Quality Officer re
COllmended lo the atr pol
lut Ion board that no 
moratorium be l~osed. 
It voted 9-3 not to s11s
pend depostts to t~e bank • .. 

Puget Sound's bank fng rules 
and offset rule require both 
major sources and •s•al1er 
sources: that 111H1 have 1 
significant Impact on the en
vironment- to obtain offsets. 
Amendments to the reg11lallons 
~re currently he1ng constdered 
to address nei.1 EPA rules and 
the Issues Identified over the 
past lwo years of the bank 1s 
operatton. 

Offtctals say that tt ts 
really too early to evaluate 
the bank's success beca11se It 
ts so nei.1. lhe Dept. has 
drafted offset banking procedures 
document, which ts designed to add 
f.leic lb ly to current rules tn order 
to address problems It has with 
the prograni as they arise. 
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.\Ill J>oLLl'TIO~ (,,O\THOL ))ISTIU('l' 
01: JEt"t"EllSO.:\ Coli~T\. 

914 EAST BROADWAY 

LOUISVILLE. KENTUCKY 40204 

PHONE: (502) 587·3327 

JEFFERSON COUNTY, KY 


E~ISSIONS BANK STATUS REPORT 


DATE~ 82/06/30 

FOLLUT~NT ITc~s/Yr) 

PHONE t.JO. TSP SC2 voe 

Ashland Oil Ref~~~ry !"h I•. ~ ::iu f f E ''/ 606-329-4457 .0 .0 10. 0 

r:. FI Soodr· i ch W, C. Ho I broo~: 216-524-0200 4~9. E. .0 652.7 

613-225-4292 • 0 .0 7 .e 
~313-323-28·45 .C: .0 ·._/ .c· 

·:.:.-:,502-452-567.S 377.7 • •J ·-·-· .0 
. 

!nt'l H~rvester(Fory) J.F. ~avri 502-367-2226 '329. 0 .0 ·=c·. s 

int· I HarveztcrlP!t) J L. Det~erage 502-~67-3101 .....-.9 .0 .o..:;., 

~-~ 

. 
~.G.~E., Paddy·~ Run R.?, Va:"",Nes.~ 502-566-4216 .,:...:, .0 12SOO. 0 .0 

".\'~·Phi l l p Morr· is Tom Scctt s·o4-271-3632 41 ...... 4 €.4. :;i I 

~502-774-2341 ..... s .0 1.0 

1 .::-,".\' Q
I _, t ~!Jr.a I located 502-587-332/" 135. '7 .0 

TOTAL rfPTIFIED 70NS!YR ~VAILABLE !4Z7. 9 !3598. l 8C>~.7 

• 
,.,"':, 0 36 ..; .c-·· 

•
Interested parti;s may contact: 

M.T. DeEuss~he~et P.E. Air Pol luticn Control District 502-567-8327 
St ar-1 Bcu1 I i r19, ' Lou i sv i l IE Cha.me er· of Commer· ce 502-582-2421 
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0 •• ·".r. i\IH J>ot.l.l'TIO\' ("O\'THOt J)JSTHl<'T'"°~ ~:+ .......~
';... + ·~ 01: JEF}"EllSOX Coa.;XT\.\,)• .,,,..·i;;,.. 914 EAST BROACWAY 

LOUISVILLE. KENTUCKY 40204 

PHONE: (502) 587·3327 

EMlSSIONS E:f\Nl< I r~c TRl'il'JSACT IONS - PARTICULATES 

REPORT DATE~ 62/06/30 

At.. r .... ,.._..., PLf!T MCC T:Ri:.i; TP.AN w lNITL TOTAL ,.,\.., ... F'L!\li 
i # PLNT STAT COLE DATE PLI D/W DIW E~L E:AL 

. 
; ;:.11 "':'C --::" ":•C "':" ":O - 25 CAl":T AU ~! ~/ s 0 28.7 .__,.I -u.' -'-' .. 

!O '58 ;;IJ D~ ~I I ":II 0 107.0 107. IJC?N ~·. 
...,,l 9 107.0 !07.0 

1 82 BFC A;:.. Dl 79/ 3/12 0 95.0 95.0 .c I'I 

.., .:.82 EFG AA Wl 79/ SI 1 S 82 2.4 92. 1-.- .' 
a· 8:? E:FC AA D2 E·OI 4113 0 412.S 41~.s • 0 .( 

•j t• ,. 1,.l I Q-:0 C"."' 0,...,,...,..., 82 Be-.. ..., .. SO/ 4 / 18 .... .. -73.2 \JI • \;;• :3~5. 0 .~ ' 

14 0') Ao";,, .i..., c.~ ~._. .... 4"' 4c:c:FF•:: D3 a:u z~122 0 4:7:. 5 ...... ..,/ .... t c:..... J-. (,; 
..:.~ ..,"':• _., IHFD l:..A Dl 80/ . l / l i 0 761. 6 761. 6 . 0 

·~"'!- Ar,., .... lHFD Wl 79/ E. /ZS 97 384.7 42'3.2 • 0 . '· 

9 ...2 ,. IHFD .t::..A w::: 80/ 6/ 30 97 3,5 9,4 :::2s. o 329. c 
1 I •.::. ..,~. r~ .;. .... LGMN r . .:1• D1 ?~/10/12 0 22.0 :;:: • ·J ~~. ~j --f""' 

1 3 125 LCE? (:.{:., .,.,.., .t 82/ 2/l6 0 32.0 ~:.2 t 0 s2.o 32.iJ 

.,,. ,;A 1 .' ":>O 41. 2 41.:171 PHl'1M ..,'!'1 ."I .....0" • ,..._,_. 0 41.2 41. 2" 
'P,1:''•,. 0~9 186 .. l 1 A.; Dl S0/1!:':20 0 2.8 Z.8 ~. '-' ._."? ~ 

f. .•6 ::?S':. IHPL In Dl S0/12/11 0 26.4 25.4 .:!6. 4 t 0 

"':r~~ .AA12 ._ ~-- I·HPL D2 ::.21 1/19 0 1. 5 ! • 5 l • 5 27.9 

11 870 ·CE ,;A r.11 Bl/10/2Z 0 180.7 180.7 180.7 130.7 

O~"""4 ...... , G~ h4 Dl 7S/1Z/2S 0 197.0 197.0 197.0 19?.0 

TDT:~L ·:CANKED Ei"I ! SSI ONS FOR ~HIS POLLUTANT: 1427.9 

ACCUMUi.....~TED TO'iAL OFF-SET EMISSIONS; 54,5 

LAST TRl\NSACT l ON: 
DATE - - - 82/ ~/22 

.. 
co. - - - E:FC 
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•.\.Ill J>ol.I.l'TIO~ ( ,O~'TUOI. ))ISTHI( 'T 
01·, JE•"l-,EUSO~ Coli~T\' 

914 EAST BROADWAY 

°LOUISVIL.LE, KENTUCKY 40204 

PHONE: (502) 587-3327 

EMISS~SNS BANKINC TRANSACTIONS - SULFUR DIOX!DE 

P.E?O?.T DATE: 62/06/24 

/\ ... ~A1:C PLNT ACC TRAN TRAN w IN I TL TOTAL ,-;\,,"" PL.NT 
~ # . I ?UJT STAT COD~ DATE PL ti DI\~· D/W E:AL i::;.L 

0 i I·=- 35 CAf>':T ~.1...• Ll \.J. I 2/ 5 0 197.o 197.0 ~57.0 197.0 

llS LOGN PA Dl 79/12/10 0 :36. 0 3E.• O :~&. 0 36.V 

..... ,. 0"') I4 12'5 LCEP IH ..,_, 2/16 0 12900.0 12900.0 1290C.O i:::soo. r:;Mf"I 

2 171 PHMf'1 AA D1 SOI 1/28 0 464.3 464. :3 464.3 4e.4 .-::: 

TOTAL EANKED EMISSIONS FOR THIS POLLUTANT: 13597.3 

ACCUMU~ATED TOTAL OFF-SET EMISSIONS: .o 

LAST T?ANSACTION; 
DATE - - - S2/ 2/16 

CO, • LGEP 

• 

' ...;; 

http:LOUISVIL.LE
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...i\JR f>otl .. l'TIO\" ( ,O\"TUOI. J)tSl:HJ< ,1' 
01·~ JEF.~EllSO~ ColJXT\' 

914 EAST BROAOWAV 

LOUISVILLE. KENTUCKY 40204 
PHONE: (502) 567·3327 

EMISSl0f'JS E:M·Jl'. I N·:; T~ANSACTIONS . VOJ..AT ILE OP.CAN IC COMPOi.JNris 

RE?ORT DATE: 82/06/30 

ACC PLN"!" ;~cc TRAN TRi\N w IN I TL TOTAL ACC PL.!\:'! 
~ f, PJ..rJT STAT CODE DATE PL.# D/W D/W J:;AL t:.•"1 

-~rt .. 

~c11 _._. 'f:O?.D ;~A Dl 81 / 9/ 1 0 2s.o 25.o .o 
,., c1 l 2S ~:ORD AA Wl 81110/21 ............. 0 15.6 .1 , ~ ..... ..,. ~ .
I t W I 

4 72 FOP.D AA Dl 80/ 1/2.0 0 4.29.0 381.0 • 0 

"':""':>4 FORD AA Wl 8! I 7180 72 342.0 359.Q • 0 ' ... 
.,. .., _.., 

I~ .:,4 FORD AA i.J2 81/12/ 1 16.0 11.0 5d) s. 
I 

co:.1 ........ E:FC ,0,A Dl 79/ :3/ 12 0 102.0 102.0 f 0 


0.., " . 0"7 •1 ...,.... E:FC ,.,r; ~Jli 1 79/ 5/15 .... .... 4.0 4,4 • 0 

c.., 0 c1 ...,_ EFC AA W2 SOI '21 4 S2 e.o .., ....., • c , . 
0"?l ........ E:FC Al~ 1,;13 2·0 I 4/18 82 27.7 3C.5 58.3 


~QI1'J ~!2 E:FC AA r,-:> 3/ 1:2 0 669.0 6E.9, 0 • 0 !I"" I • 

:.,,.-, O"':>.·~..,, . ~:FG i.·· 5/15 36. 0 • 0 _. .... .v1 J • 79/ .... .... 39.6 .1 

0..., 
-..J~1=- E'FG A~ i,J: SU 9/ .' 2S :;:s.o 25.0 • 0 .( 

. 15 O"':> A,;...... E:FG W8 s• , 10/23 741 10.0 10.0 ~94.4 652.; 

Cl":"~ _, IHFN AA Dl 79/10/25 0 3s~.o 384.0 • 0 .( 

0..,.z IHFN A/),, Wl 79/10/ l 70~: 74.!;) e1.o • 0 .( 

3, 9-,..... lHFN AA i..J2 82/ 1 / 1 s··s 187.7 206.5 96.5 .( 

n1.s 9,? IHFN IA ..... BO/ 1117 0 45.0 45.0 • 0 • c 

• 
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• 
6 97 IHF'N !A W1 82/ l / 1 875 40.9 4S.O • 0 96.5 

'5 171 PHlll!M AA Dl SO/ 1/2S 0 ./ "'l' "'I' ":' - t I t I t I 

. ' 
"Ii 1,~ 1e.6 P.EYl ;.~;.. .... 30111/20 0 .9 . s . s • C• 


l 0 186 RE.fl AA c:; S0/11/20 0 • 1 • 1 • 1 1 • 0 


,.. :zss IH?l. lA Dl 80/12/ll 0 1:?2.0 122.0 • 0 .o 

_,.. 2'5'5 IHFL Ir~ Wl S2/ 1/ 1 875 110.9 122.0 • 0 . 0 

1:3 255 IA .....0.., ,I l/19 71. 5IH?L D'.2 0 71. 5 • 0 • i1 

.:>\ !3 255 IHPL. IA l.J l 82/ l/19 87'5 65.0 71. 5 • 0 • 0 

' 12 741 1-'\SHT AA Dl 21/10/20 0 10.0 10.0 10.0 10.0 

c; .....:c ... /.:. c;E~~2 l :"1 Lit 7~/11/16 0 83.S 32.. e. .o .o . 
,.,._...., T • :< 0/"' GE:E:2 .:""I 1,N l 30,. 10 / 8 875 3:;., 3 ·;ta. e • 0 • 'J 

0 ~·~·-.:. t l•----··!I • :j.... ..... lit:..t:··-· • +-1 Dl 80/ 7/19 0 80.0 30.0 t 0-· 
•.. j"•:,,:.. CE:::::·.:. I~ W! B0/10/ s 875 21. 5 21. !: • 0 ..I... ....• ·-· 

..,. ,50'.,'e 87~ CE:E:3 IA '"'2 w..:.i 8110 87'5 6. '5 • 0 • 0' 
T". I"1• 14 876 GE:E:G ·"'· ..... O"":' 

~-/ 
I 51 3 0 33.0 3:?.. 0 :.:~. 0 ~:·3, 0... o-1 

TOT/.;l.. E: ·~r..il:E:i E~·i rss 1o:~s FOR THIS POLLUTANT: ~(j~.• 7 

ACCLIM'...:Lt:.TE:O TC1TAL OFF-SET £MISSIONS: l ~I=.:: 

u:.s;;T T?.l:i\iSACi 1<JN: 
I:i ....... 1-110:. - ~21 S/ 8 

co. - - - GEBS 

... 
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Information 

As of 4/7/83 


Jlpproved Bubbles 


Narragansett Electric 

Providence, RI 


Adolph Coors 

Badder, m 


JM 

Bristol, PA 


McDonnell lblglas 

st. I.alls, K> 


Green River Station 

Muhlenberg, KY 


Annco, Inc. 

Middletom, 00 


Andre's Greentnise 

Doylestoo, Pi·\ 


l'IT RayOnier

Jessup, GP. 


Old Cra1 
Woodford, ICY 

3M 
Guin, AL 

Uniroyal 
Natgatuck, er 

General Motors 
Defiance, OH 

Shenango 
Allegheny PA 

Industry 
Category 

electric utility 

pkg. mfg. 

tape mfg. 

aerospace 

electric utility 

steel 

greenhruse 

pulp mill 

distillery 

glass mfg. 

chan. mfg. 

fam<:'ry 

steel 

•Source of 
Bnission Ckedit 

fuel switch 

change in control 

process chan:Je 

process change 

change in control 

change in control 

fuel S'<fitch 

change in control 

change in control. 

fuel switch 

fuel switch 

change in control 

change in control 

... 

:~. 

:i=Re:Juction <nit "ti 
"tiBelow RAcr Savings 

-1,388 tpy 
002 

no chan:Je 

\OC 


-1,079 tpy 
\()C 

-135 tpy 
voe 

no change 
502 

-3,350 tpy 
TSP
• 

no change 

502 


no change 
TSP 

-0.025 lb/Mbtu 
TSP 

no change 
TSP 

no change 

S02 


-34.B lb/hr 
TSP 

-207 tpy 
TSP 

t>j 
~ · $3 million/yr. 
Hfuel savinJS >: 

$2.5 million cap'l I~ 
' $2-300,000/yr op 

.$1 million capital 

& $1.2 mill yr op. 


not available 


$1.l million/yr 
q>eratlng 


$10-14 mill. cap'l

&$2.5 mill/yr op 


$250,000/yr op. 

mt available 

mt available 

mt available 

mt available 

$12 million cap. 

$4 million capital 
I 



APPENDIX X 

.. Source: EPA • 
; 

(rev. 4/7/83) 
Bubble SUm!ary 

Number of 9.lbbles* 

Final EPA aptrOVal 26 

Prq:>osed EPA appr01al 9 *Does 1 not incl\Xie bubbles 

approved or proposed by 
states 1.nder generic rules. 

Pollutants: 

\o: 8 

TSP 17 

~ 10 


Industry Category: 

electric utility 5 

steel e 

aercspace 1 

package mf9. l 

tape/paper ooatii.; 2 

cement 1 

appliance mfg. 1 

greenhouse 2 

paper/pulp mill 2 

distillery 1 

9lass/fibe~lass mfg. 3 
 •petrochemical 5 

foundry 2· 

meat packirg l 


35 

source of Emission Reduction credits: 


c:han;e in o::>ntrol - 17 (incl. l with r~uceo q>eration)

fuel switch 9 

process dian;e 4 

shutdown 2 

purchased ERCs 1 

leased ERCs 1 

re:!uca:.I eperation - ·2 


35 

EPA Region: ~oved PrOp?sed 

I 2 

II 0 

III 6 4 

r.V 9 

v 5 4
.. VI 1 1 

VIl 2 

VIII 1 

IX 0 
 :.x 0 

26 T 
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ApptoVed Bubbles 

Comirg Glass M:>rks 
Danville, KY 

Fasson-Avery I~t 11 
Lake Coonty OH 

OWens-Coming Fiberglass 
N4Matk, OH 

Moran Generating Station 
eurlirgton, vr 

General Electric 
Loo isvl l 1e, KY 

Progressive Poondry 
Ferry, IA 

Borden Chanical 
Loo isvi lle, KY 

Union Carbide 
Texas City, TX 

Gannon station 
Tampa, FL 

General Portland 
Tampa, FL 

National Steel 
Weirton, w 

U.S. Steel 
Fairless Hillq, PA 

U.S. Steel 
Allegheny Co. , PA 

" 

Indusb:-y 
CategO!Y 

glass mfg. 

paper coating 

fiberglass mfg. 

electric utility 

appliance mfg. 

foundry 

chaa. mfg. 

chan. mfg. 

electric utility 

caoent 

steel 

steel 

steel 

Source of 
Bnission Credit 

mange in control 

prooess mange 
.. 

change ln control 

fuel switch 

leased ER: 

chaJVJe In control 

purchased ERC 

shutcbm 

fuel switch 

shutdc:wn 

char¥Je in control 

chaJVJe in control . 
reduced operation 

'• 

amuctlon 
Below Mer 

-8.6 lb/hr (allow. J 
TSP 

no change 
WC 

-17.18 lb/hr 
TSP 

now In ~Hance 
S02 

-45 tpy 
WC 

-25.8 lb/hr 
TSP 

-1.56 tpy 
WC 

-14.5 tpy 
WC 

no change 
S02 

-lo lb/hr 
TSP 

-840 tpy 
TSP 

-5 lb/hr 
TSP 

-4272 tpy 
S02 

·• 


ccat 
Savings 

mt available 

mt available 

mt available 

mt available 

$1.5 million cap. 

$250,000 cap' l 

oot ava Hable 

$l million cap'l 

$1.3 million/yr 
fuel savings 

not available 

$30 million 

$21 million cap'l 

$10,000/day 

• 
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B.Jbble Information 

Pl:'gx>sed IU>bles 

Monsanto 
Chocolate Bayoo 1X 

Scott Paper Co. 
Chester, PA 

Arbogast • Bastian 
Allentam, PA 

J.H. Tharpsm 
Kennett Square, PA 

Bethlehem Steel 
BethlehEm, PA 

National Steel 
Granite City,, IL 

National Steel 
wayne Camty, MI 

Toledo Edioon 
LUcas co. OH 

B. F. Goodrich 
I.Drain Co. OH 

Industry 
CategOl)! 

:::hem. mfg. 

paper mill. 

neat packirvJ 

greenhouse 

steel 

steel 

. 	
steel 

electric utility . 
plastic mfg. 

.Source of 
anission credit. 

change in control 

fuel switch 
. 

fuel switch 

fuel switch 

change in control 

change in control 

reduced operat ton 
change in control 

process change 

reduced operation 

Ra:luction 
Below RA.CT 

-36.4 tpy 
\()C 

no 	charge 
S02 

no 	charge 
502 

no 	change 
S02 

-l 	lb/hr 
TSP 

-784 tpy 
TSP 

-262 tpy 
TSP 

no change in TSP 
TSP 

-16.2. lb/hr 
TSP 

C>:Bt 
Savings 

not available 

$220,000/yr. 

$100,000/yr. 

$100,000/yr. 

$10 million cap'l 

not available 

not available 

rot available 

mt available 

• 
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• 
Bubbles Under Review at Headguarters 

(as of 4/12/83) 

Com;eanx Region Industrx Pollutant 
& Location 

I Category 

~ 

Mon·santo 6 petrochemical voe 
Texas City, TX 

DuPont 6 petrochemical voe 
Sabine River, TX 

· Ashland Petroleum 4 petrochemical voe 
Kenton Co.·, KY 

u.s. Steel 4 steel TSP 

• 
..Jefferson Co., AL 

u.s. 'Steel 3 steel 
Fairless Hills, PA 

u.s. Steel s steel TSP 
Lorain, OH 

Armco 4 steel TSP 
Ashland, KY 

Packaging Corp of America 5 package mfg. voe 
·wayne Co. , OH. 

Uniroyal 5 plastic mfg. voe 
Ottawa Co., OH 
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.•:, . 	 APPENDIX XI I 

Bubbles al.low existin; plants Cor graipS of plants) tz:> treat all t:heir 
Emission points as thouqh they were under a giant bubble am reduce or eljml,nate 
p::>llution a::r1trols W'iere cxats are hiqh, in ecc:tia.n;e 1br a::mpensatin; increased 
c:ontrol at enission sources where control costs are low. They give fims great
flexibilit'f m meet· current or future p::illution control re;uirenents mre 
quic.~y, maJc:e imovative control approaches profitable in a ba.lanc:e-sheet sense, 
an:t can save a::mpanies millions of dollars oter the a:st of conventional controls. 
As of the above date: · 

o EPA hm iSSU!d an Bnissions 'lndirg Policy (47 FR 15076, At:ril 7, 1982) ~ich 
. replaces the original bubble policy and streamlines procedures, 9ivin; States 


af'D..in.iust:ry ncre cpp::>rtunities tc use bubbles in many ncre c:irc:.unstances am 

geographic areas. 


Specific b.Jbble apprcval.s and PfUJ:OAl s include the followinq. 

l. '.ftle 3M Conpany's bubble in Bristol, PA uses s:>lventless coatin; of tapes· 
and an innovative manufacturing process to overcontrol VO: enissions at 
three c:oatin:J. lines in return for less o:ntrol en other lines. '1he bubble 
resulted in over a thousand tens per year ('l'PY) reduction~ ..mat •. 
'talld have been ..achieved through ~liance with the enissions limits ' 
iq:csed by the state. 

Dnissions: 
o before bubble or ccntrols: 	 16,000 T.PY 
o with =nventional controls: 	 7,000 T.PY 
o after bubble: · 	 S,921 '!'PY 
o benefit fran bubble: 	 l,079 'IPY 

Ccst savi.J:J;s: S3 million capital c=st in lst year 
$1.2 n~li~ annual q:eratin; c:cst 

2. 	At Mc:O:mell-Do.Jglas in St. !'.Duis, M:> a but:Cle allows the canpany to use 
a wate~ solvent in the masking used in an etc."'lin; process, reduc:ini; 

. VO: 	emissicns ewer fifty percent below oonventia1ally cent.rolled 

anission levels. 


enissions: 
o before t:;d::)ble or .-;.cntrol.s: 	 355 '?PY 
o with ccrwenticnr i =ntrols: 	 260 'l'PY 
o after bubble ( 1582 > : 174 'l!'Y 
0 after b.lbble ( l9as): 125 T.PY 
o benefit fran bubble (1985): 	 135 'l'PY 

<l:>st savings: not available 
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3: 	DuPont's Chani:ea ii:>m t:iubble in Deepwater, NJ is prc:duc:ing annual 
\tt emissions reducticns of ever 2,300 mis bel.cw c::onventicnal cc:ntrols, 
saving several million dQllars in c::iperatin; expense per year in addition 
t:c ever $12 million in capital. ~e b.J!::X)le allows DJ.Pont to cverccntrol 
7 1A1"1e stadcs to 99' in lieu of 85' controls on 119 pet:'Clehemic:al 
process-fugitive sources. It Will also yield faster canpliance 
ard easier enforcement, since only the 7 sources need be insp!cted w c::cn
trolled. '?his buti:>le was the first to ~ final under New Je:sey's 
generic bubble rule al.J.owiDi the state tc apprcwe VO: blbbles without EPA 
review. 

Dlissicns; 
o t:efore bubble or c::cntrols: 	 4,750 TPY 
o with c:cnventional c:cnt:rols: 	 2,769 TPY 
o after bubble: 438 TPY 
0 benefit frail bubble: l,3Jl TPY 

Ccst savings: 	 Oler $12 millicri in capital; 
several million annual 
cperatin; casts 

.:. 	Kentucky Utilities' Green :River Station will increase c::cnt:ols on several 
emission points t:o canpensate for less stri.rlgent cx::introls and use cf lccal 
higher sulfur coal at larger enission points. '?he canpany expects to saw 
Sl.3 million i;:er year as a result of this strategy, without increasing 
.allcwable S02 emissions. 

anissicns: 
o same allowable emissions as before the blbble 

Cast Savin;s: $1.l million i;:er year 

s.. 	 Gitneral Eleetric's bul::ible in Louisville, n uses emissiai reduction credits 
fraoi Jefferson Q:ulty' s anission reduction bar-it to meet 'AAt:X c:cntrol rec:;uire
nents .Ciurinq a.t:wo-:fear pericd before GE•s VO:-enitting lines are phased 
mt. CZ leased the emission reduction credits fran International Harvester, 
avoiding the need to s;:end $1.S million for an incinerator which wculd be 
'Crthless t:o GE after 1983. ~ blbble pro.rides 110\ of the reductions 
required by state requlations am let.s GE canply more rapidly than 
either incineration or replacerent of exist.in; lines. 

Emissions: 
o before blbble C"'!' ccntrolsi 	 471 TPY 
o vith conventional centrals: 	 71 TPY 
o reductions required: 	 400 '1?Y 
o credits leased 	tbrc:uc;h bQble:: (44S '!'PY) 
o t:enefit fran buCble: 	 45 'I'PY 

Ccst sav~s: · $1.S rnillicn in capital c:csts: 
several hundred t."ic:usa."16 in annual oceratinci excenses. 

http:exist.in


-
1
' i 

> 

•6. 	Az:mco Inc.•s steel plant. in Miadletcwn, OB is reducing TSP emissions thrt:Ugh 
a bubble allcwi.D; controls en stcraqe piles and other scurces of open dust 
in lieu of controls on fugitive process emissions fran docr.s, vin:!c:rws and 
"Vents, saving the canpany over·Sl4 millicn in capital ard $2.5 million in 
annual q:eratin; ccsts.. AJ::mco's cc::mprehensive pat'ticW.ate CIOl"ltrc>l pro;ram 
will !:'educe eTlissions by approximately 4000 tons per year - six times 
m::ire l'eductions than would be FQduced by ccnvent.ional tec:hnolo;y. It will 
brinq the plant area into attaiment with air quality standards. It includes 
detailed znitoring tD \lerify expected air: quality imprcwanents. 

missions: 
o reduction required by ccnvent.ional controls: 650 'D'Y 
0 reductions fran bubble: 4000 TP! 
0 benefit fraD bubble: JJSO '?PY 

Cost savin;s: 	 $14 million ·in capital ccsts 
$ 2.S-3 millia'l annual qiera~ costs 

., 
7. 	At Narnigansett PW:ilic Utilities in Providence, RI, a bubble allows one gener

ating station tc t'llrn higher sulfur (2.2\) fuel oil when a seo:n:! generating 
station burns natural gas or does not operate. Considerable c:ost savi.n;s w.~ 
be realized through reduced oil ilnp:lrts of 600,000 ban'els annually, alone; 
estimated emission reductions of l,388 tons of SOi· 

Emissions: 
o i::enefit fran bubble: 	 l,388 TPY 

$2-$4 million annually :fran reduced 
oil izli:orts of &oo,ooo bbl./yr. 

8. 	Shenang~·s !:t-eel plant in Allegheny County, PA is reducing TSP emissicns 
thra.J9h a bmble involvin; open dust ccntrols on roads at the plant in lieu 
of c:cntrols on !ugitive cast.hcuse missic:ns, saving the a:mpany $4 milliai 
in c:apit:.:. and nducin; partic:ulate.emissions l:rf over 200 tens per year 
more ~ wo!ld have resulted fran traditicnal process-fugitive cont:ols. 

T.AUL~·~.--.<; .......... . 


1 ~ <; ~~·.:tion f:m bubble; · · 297 'lS'Y 

·; · · ,. · ?'eductions fran catVentional· ccnt::rols: ~.'J 'l'l'Y 


lX'nefit fran bubble: ;.yr~
I-• 	 ________,


IO:let savin:;s: 	 $4 millic:n in capital costs 

• 
·..·. 
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9. 	ender an approred bubble at the Oiill!ns-Comirr; FibeJ:9lasS Ccqoration plant 
in Newark, a!, the tctal revised TSP emissicn limit for 12 sources will be 
89' of that allowed under the previous EPA appro.red SIP. 

Bnissions: 
o befoni bubble: 	 164.88 lb./hr. 
o after bubble: 	 147.70 lb./br. 
o benefit frail bubble: 	 17.7 lb./hr. 

. 	 . 
10. Fer a ptoposed 	l::alt:ble at o.s. Steel's Fairless Bills, PA facilities, '1'SP 

centrals wc:uld be traded mcung 12 sources in a sinter plant, saving $7 millicn 
in capital while reducing emissicns beyond o::mventional requirements. 'lm 
State is also reviewin; a p:>tential S02 bJbble in whic.~ la.r sulfur fuels 
would be tlurned in furnaces and boilers in lieu of coke gas desulfurizaticn ,. 
saving $15 milli':ln in capital alcxie. 

'lSP 	emissions reduction: 
• fran conventicnal c:cntrols 
• frail t'1bble 
• benefit fraft blbble 

~	emi~sions reduction: 
• same a.-; before bubQle 

1544 lbs/hr
lS49 lbs/hr 

s lbs/hr 

O:St savings: $7 million f:m TSP bubble; 
$1.5 millic:n frail ~ t::iubble. 

ll. A bJbble proposed ~ ~icn ~ide in Texas City, TX WQUJ.d use cradits f1:an 
shutting down a la.r densirt ;:cl~thlene unit instead of controlling VC:C 
emissions fl:an. pet:oc:henical 5torage tanks. '!!le Cubble would save $3 million 
in capital whil3 reducin; emissions by 14.5 tens per year. 

Dnissions: 
• credits f.t:an shut:D~~ 243.3 'lPY 
• uncon1'.:r0lled el'li.sa!.;.,;.s: 228.8 'l'PY 
• benefit frcm but.:ble: 14.S 'JPY 

C.ost savi.D;s: $3 milliCX1 in capital c:csts 
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Profile of Interviews• 
As the following profile details, the interviews covered 

,t a mix of industrial, environmental, governmental and 

:"""" 

)
~ 

\ 

• 
.. 

research qroups. 

Trade Associations: 

Individual Compa
nies: 

Environmental 
Groups: 

Professional 
Associations: 

American Iron and Steel Institute: 

Earle F. Young Jr.1 American Petrolewn 

Institute: Elizabeth Sowell1 Chemical 

Manufacturers Association: Sanford E. 

Gaines; 

Utility Air Regulatory Group: Lewis T. 

Kontnik; 

Rubber Manufacturers' Association: 

Charles F. Lettow. 


ARMCO, Washington D.C.: G.R. Van 

Schooneveld: ARMCO, Middletown, Ohio: 

John E. Barker: 

BF Goodrich, Louisville, Kentucky: 

Alice Simpson, Bill Yesovitch; 

Chevron U.S.A. Inc., Richmond, Calif.: 

P.S. Williams: 

General Electric, LouJsville, Kentucky: 

Edward W. Conners, Keith Moser, Jim 

Waldrin; 

Louisville Gas and Electric Company, 

Louisville Kentucky: Robert P. van Ness 

Monsanto, St. Louis, Missouri: 

Charles D. Malloch; Neil E. Pranqe, 

Michael F. Weishaar. 


Citizens for ~ Better Envir~nment, 
Chicago: Kevin Greene~ Citizens for a 
Better Environment, San Francisco, 
California: Jeffrey Gabe; Natural 
Resources Defense Council, Washington,
o.c.: David Ooniqer, Davia G.. Hawkins. 

Association of Local .hi.r Pollution 
Control Officials, Washinatvn D.C.: 
S. ·William Becker ~ 

Association of Local Air Pollution 

Control Officials: John A. Paul, 

Chairman, New Source Revi3w Committee. 

Dayton, Ohio. 


\ 
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Regional and Local 
Agencies: Bay Area Air Quality Management •

District, San Francisco, Calif.: 

State Agencies:
I 

Federal Agencies and 
Offices 
(excluding EPA) : 

Environmental Pro
tection Asencv, 
Headgua.rters:1 

I 

Bruce O. Appel1

Jefferson County Air Pollution 

Control District, Louisville, Kentucky: 

Michael T. De Busschere1 

Monterey Bay Unified Air Pollution 

Control District, Salinas, Calif.: 

Lawrence o. Odle, Douglas Quetin: 

Montgomery County Health District, 

Regional Air Pollution Control Agency, 

Dayton, Ohio: William T. Burkhart, 

John A. Paul, o. David Redic; 

South Coast Air Quality Management 

District, El Monte, Calif.: 

Ed Larson. 


Maryland Department of Health and 

Mental Hygiene, Office of Environmental 

Programs, Baltimore, Maryland: George 

P. Ferreri, Bill Banta Massachusetts 
Department of Environmental Quality
Engineering, Boston, Mass.: 
Kenneth A. Hagg1 • 
Pennsylvania Department of Natural 
Resources; Bureau of Air Quality Control 
Harrisburg, PA: Gary Triplett, John 
Salvaggio. 

o.s. General Accounting Office, 

Program Analysis Division, Washi~qton, 

D.C.: Charles W. Bausell, Jr. 


Office of Management and Budget, 
· Washington, D. C. : 

Ed Clarke, Art Frass, Christina Lund. 

Joseph A. Cannon, Associate Admini

strator, Office of Policy and Re ..,c;urce 

Manaqernent1 

Regulatory P.eform Sta'f.f: Mi!-.t:! .L..evin, 

Ivan Tethe1·, Leonhard J. 1·1eckt!!:t~stein, 


Oavid Fos+.er, John Palmi!:iano, 

John Jaksch; 


Office of P~licy Analysis: MahP.~b K•• 
Podar, Steven Seidel1 . 
Stationary Source Compliance Section: 
Mark s. Siegler 



·:· ··.! 

• Office of Air Quality Programs and 
Standards: 
Christina Griffin, Jerry Kurzweg. 

Environmental Protec

tion Agencv, 

Regional Offices EPA Region I, Air Programs Branch, 
-	 Boston, Mass.: Marcia Spink; . 	 EPA Region III, Air Programs Branch, 


Philadelphia, Pennsylvania: David 

Arnold, Gregory Ham; 

EPA Region V, Air Programs Branch,


J 	 Chicaqo, Illinois: David Kee, 
R. Rothfuss, Richard Dalton, 

Mary T. Ryan, Dennis A. Trout; 

EPA Region IX, Air Management Division, 

San Francisco, Calif.: Nancy Harney, 

Lucille van ommering, Bruce Schaller. 


Research Institu
tions: American Enterprise Institute for 

Public Policy Research, Washington 

• 

·( o.c.: Man·in H. Kosters; 


Environmental Law Institute, Washington

o.c.: Phillip Reed, Leslie sue Ritts, 

T :im:>thy Henderson;

Resources for the Future, Washington o.c.: 

Allen Kneese, Clifford s. Russel, Walter 

o. Spofford, Paul Portney, Alan Krupnick,

Winston B. Harrington, Henry Peskin; 

The Brookings Institution, Washington O.C.: 

Robert w. Crandall; 

The Conservation Foundation, Washington

o.C.: Richard A. Liroff, Chris Duerksen. 


• 


Universities California Institute of Technology, 

Pasadena, Calif.: Roger G. Noll; 

Harvard University, Business School: 

Marc Roberts; 

Law Schoel: Richard Stewart: 

School of _Public Administration: 

David Harrison and Albert Nichols~ 

School of Public Health: Robert 

llespetto:

Southwestern University, School of Law, 

Los Angeles: Robert Lutz; 

University of California, School of r.aw, 

Los Angeles, Calif.: James Krier; 

University of Chicago, School of Law: 

David Currie; 

University of Rhode Island, Wickford, 

RI: Conrad w. Recksiek. 


l 
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