
IN THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT 

____________________________________ 
ENVIRONMENTAL INTEGRITY  )  
PROJECT and     ) 
SIERRA CLUB,     )   

    ) 
Petitioners,   ) 

v.     ) Case No. ____________ 
     )    

U.S. ENVIRONMENTAL    ) 
PROTECTION AGENCY and SCOTT ) 
PRUITT, Administrator, U.S.    ) 
Environmental Protection Agency  ) 
       ) 
   Respondents.  ) 
____________________________________) 
  

PETITION FOR REVIEW 
 

Pursuant to Clean Air Act § 307(b)(1), 42 U.S.C. § 7607(b)(1), Federal Rule 

of Appellate Procedure 15, Environmental Integrity Project and Sierra Club hereby 

petition this Court for review of the final action taken by Respondents U.S. 

Environmental Protection Agency and Administrator Scott Pruitt in In the Matter of 

ExxonMobil Corporation—Baytown Olefins Plant, Harris County, Texas, Order on 

Petition No. VI-2016-12 (March 1, 2018) (Attachment 1) (the “Order”), notice of 

which was published in the Federal Register at 83 Fed. Reg. 12753 (March 23, 

2018). 
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DATED: May 22, 2018 

Respectfully submitted, 

 

       /s/ Gabriel Clark-Leach 
       Gabriel Clark-Leach 
       Environmental Integrity Project 
       1206 San Antonio St. 
       Austin, Texas 78701 
       Telephone:  (512) 637-9478 
       gclark-leach@environmentalintegrity.org 
 
       Counsel for Petitioners Environmental
       Integrity Project and Sierra Club 
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BEFORE THE ADMIN ISTRATOR 
UN ITED STATES ENVIRONMENTAL PROTECTION AGENCY 

INTHE MATTER OF 

EXXONMoBIL CORPORATION 

B A YTQwN O LEFINS PLANT 

j-IARRIS COUNTY, T EXAS 

PERMIT No. 01553 

ISSUED 13'1' THE T EXAS COMM ISSION ON 

ENVIRONMENTAL QUALITY 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PETITION No. VI-2016-1 2 

ORDER RESPONDING TO 

P ET ITION R EQUESTING 

OIlJECTION TO TI-IE ISSUANCE OF 

A T ITLE V OPERATING PERMIT 

ORDER DENYING PETITION FOR OnJECTION TO PERMIT 

I. INTRODUCTION 

The U.S . Environmenta l Protection Agency (the EPA) received a petition dated August 8, 20 16 
(the Petition) from the Environmcntalllllcgrity Project, Sierra Club, and Air Alliance Houston 
(the Petitioners), pursuan t to section 505(b)(2) of the Clean Air Act (CAA or Act), 42 U.S.C. 
§ 766 Id(b)(2). The Petition requests that the EPA objec t to the proposed modification to 
operating permi t no. 0 1553 (the Proposed Permit) issued by the Texas Commission on 
Environmental Quality (TCEQ) to the ExxonMobil Corporation (Exxon Mobil) Baytown Olefins 
Plant (Baytown Olefins or the facility) in Harris County, Texas. The operating permit was 
proposed pursuant to title V of the CAA, CAA §§ 501 - 507, 42 U.S.C. §§ 766 1- 766If, and Title 
30, Chapter 122 of the Texas Administrative Code (TAC). See also 40 C. F.R. part 70 (title V 
implementing regulations). This type of operating permit is also referred to as a title V permit or 
part 70 permit. 

Based on a review of the Petition and other relevant materials, including the Proposed Permit , 
the permi t record, and relevant statutory and regulatory authori ti es, and as explained further 
below, the EPA denies the Pet ition requesting that the EPA object to the Proposed Permi t. 

II. STATUTORY AND REGULATORY FRAMEWORK 

A. Title V Permits 

Section 502(d)(I) of the CAA, 42 U.S.c. § 766Ia(d)( I), requi res each state 10 develop and submit 
to the EPA an operat ing permit program to meet the requ irements of title V of the CAA and the 
EPA's implementing regulations at 40 C.F.R. part 70. The state of Texas submitted a title V 
program governing the issuance of operat ing permits on September 17, 1993. The EPA granted 
interim approval of Texas's title V operat ing permi t program in 1996, and granted full approval 
in 200 I. See 61 Fed. Reg. 32693 (June 25, 1996) (interim approva l effecti ve July 25, 1996); 66 
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Fed. Reg. 63318 (December 6, 2001) (full approval effect ive November 30, 200 1). This program 
is codified in 30 TAC Chapter 122. 

All major stationary sources of air pollution and certain other sources are required to apply for 
title V operating permits that include emission limitations and other conditions as necessary to 
assure compliance with applicable requirements of the CAA, including the requirements of the 
applicable implementation plan. CAA §§ 502(0), 504(a), 42 U.S.C. §§ 766 Ia(a) , 766 Ic(a). The 
title V operating permi t program generally does not impose new substanti ve air quality control 
requirements, but docs require permits to contai n adequate monitoring, recordkeeping, report ing, 
and other requirements to assu re sources' compliance wi th app licable requirements. 57 Fed. Reg. 
32250,32251 (July 2 1, 1992); see CAA § 504(c), 42 U.S.C. § 766 I c(c). One purpose of the ti tle 
V program is 10 "enab le the source, States, the EPA, and the pub li c to unde rstand better the 
rcquirements to which the source is subject, and whether the source is meeting those 
requirements." 57 Fed. Reg. at 3225 J. Thus, the title V operating perm it program is a vehicle for 
compiling the air quality control requirements as Ihcy apply to the facili ty ' s emiss ion un its and 
for provid ing adequate monitoring, recordkeepi ng, and report ing to assure compliance wi th such 
requirements. 

n. Review of Issues in a Petition 

State and local permitting authorities issue titl e V permi ts pursuant to their EPA-approved title V 
programs. Under CAA § 505(a), 42 U.S.C. § 766 1 d(a), and the relevant implementing 
regulations found at 40 C.F.R. § 70.8(a), states are required to submi t each proposed tit le V 
operat ing penni l to the EPA for review. Upon rece ipt ofa proposed permi t, the EPA has 45 days 
to object to final issuance of the proposed permit if the EPA determines that the proposed permit 
is not in compliance with applicable requirements under the Act. CAA § 505(b)( I), 42 U.S.c. 
§ 766 Id(b)( I); see also 40 C. F.R. § 70.8(c). If the EPA does not objcct to a permit on its own 
init iative, any person may petition the Admin istrator, within 60 days of the expi rat ion of the 
EPA's 45-day review period, to object to the pcrmit. CAA § 505(b)(2), 42 U.S.c. § 766Id(b)(2); 
40 C.F.R. § 70.8(d). 

The petition shall be based onl y on object ions to the permi t that were rai sed with reasonable 
spec ificity during the public comment period provided by the permitting authority (unless the 
pet itioner demonstrates in the petition to the Administrator that it was impract icable to raise such 
object ions within such period or unless the grounds fo r such objection arose after such period). 
CAA § 505(b)(2), 42 U.S.C. § 766 I d(b)(2); 40 C. F.R. § 70.8(d). In response to such a petition, 
the Act requires the Administrato r to issue an objection if a pet itioner demo nstrates that a pcrmit 
is not in compliance with the requirements of the Act. CAA § 505(b)(2), 42 U.S.C. 
§ 766 Id(b)(2) ; 40 C. F.R. § 70.8(c)(I).' Under secti on 505(b)(2) of the Act , the burden is on the 
petitioner to make the required dcmonstration to the EPA.2 

1 See also Nell' >'ork Pllblic Illferest Research Group. Illc. \'. II'hilmoll. 32 1 F.3d 3 16. 333 n.1 1 (2d C ir. 2003) 
(Nl·PlRG). 
~ WildEarlh Gllordillm I'. EPA , 728 F.3d 1075. 108 1- 82 ( IOlh Cir. 20 13); " '(acCfarcllce v. EPr! , 596 F. 3d 1123, 
11 30-33 (9th C ir. 2010): Sierra Cillb v. EPA , 557 F.3d 40 1, 405- 07 (6th C ir. 2009); Sierra Clllb 1'. Johnson, 54 1 
F.3d 1257, 1266- 67 ( 11th C ir. 2008); Citizens Against Ruining the EnvirOl/lI/ent v. EPA. 535 F.3d 670, 677- 78 (71h 
Cir. 2008); cf NfPJRG, 321 F.3d at 333 n.ll . 
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The petitioner's demonstrati on burden is a critica l component ofCAA § 505(b)(2). As courts 
have recognized, CAA § 505(b)(2) contains both a "di scretionary component," to determine 
whether a pet ition demonst rates to the Administrator that a permit is not in compliance with the 
requirements of the Act, and a nondiscret ionary duty 10 object where such a demonstration is 
made. Sierra Club v. JOhIlSOIl, 54 1 F.3d at 1265-66 (" [I]t is undeniable [that CAA § 505(b)(2)] 
al so contains a discretionary component: it requi res the Administrator to make a judgment of 
whether a petition demonstrates a permi t does not comply with clean ai r req uirements."); 
NYPIRG, 32 1 F.3d at 333. Courts have also made clear that the Administrator is only obligated 
to grant a pet ition to object under CAA § 505(b)(2) if the Admin istrator determines that the 
petitioner has demonstrated that the permit is not in compliance with requirements of the Act. 
Citizens Against RlIining the Environment, 535 FJd at 677 (stat ing that § 505(b)(2) "clearl y 
obligates the Administrator to ( I) determine whether the petition demonstrates noncompliance 
and (2) object ifsuch a demonstration is made" (emphasis added)) .} When courts have rev iewed 
the EPA's interpretat ion of the ambiguous term "demonstrates" and its determinat ion as to 
whether the demonstralion has been made, they have applied a deferential standard of review. 
See, e.g., MacClarence, 596 F.3d at 1130--3 1.4 Certain aspects of the petit ioner's demonstrat ion 
burden are discussed below; however, a more detailed discussion can be found in III the tHaller 
a/Consolidated Environmental Management. Inc .. Nucor Steel Louisiana, Order on Pet ition 
Nos. VI-2011-06 and VI-2012-07 at 4-7 (June 19,2013) (NlIeor" OrdOl). 

The EPA has looked at a number of criteria in determining whether a petitioner has demonstrated 
noncompl iance with the Act. See generally Nucor /I Order at 7. For example, one such criterion 
is whether the petitioner has addressed the state or local pennitling authority'S decision and 
reasoning. The EPA expects the petitioner to address the permitting authority's fina l decision, 
and the permi tting authori ty'S final reasoning (including the state 's response to comments, or 
RTC), where these documents were availab le during the timcframe for filing the petition. See 
MacClarence , 596 F.3d at 11 32-33 .' Another factor the EPA has examined is whether a 
peti tioner has provided the re levant analyses and citations to support its clai ms. I f a petit ioner 
does not, the EPA is left to work out the basis for pet itioner's object ion, contrary to Congress's 
express allocation of the burden of demonstration to the petit ioner in CAA § 505(b)(2). See 
MacClarellce, 596 F.3d at 1131 ("[T]he Admini strator's requirement that [a titl e V petitioner] 
support his allegations with legal reasoning, evidence, and references is reasonab le and 
persuasive.").' Re latedly, the EPA has pointed out in numerous orders that, in particular cases, 

J See also Sierra Club v. Johllsoll. 54 1 FJd at 1265 ("Congress's use of the word 'shall' ... plain ly mandates an 
objection whellever a petitioner demonstrates noncompliance." (emphasis added». 
4 See also Sierra Club v. Johnsoll, 54 t F.3d at 1265-66; Ciri:ell.s Agaillsr Ruining rhe £ lIvirolllllelll, 535 F. 3d at 678. 
'See 01.\'0. e.g..tll rhe MOiler o/Norallda Allllllill(l. LLC, Order on Petition No. VI-2011-04 at 20~21 (December 14 , 
20 12) (denying a title V petition issue where petitioners did not respond to the Slate's explanat ion in response to 
comments or explain why the state erred or the permit was deficient); III Ihe Maller of Kellillc/..y SYlIgas. LLC, Order 
on Petition No. IV-20 1 0-9 at41 (J une 22, 20 (2) (deny ing a til Ie V pet ition issue where petitioners did not 
acknowledge or reply to the state's response to comlllents or provide a particularized rationale for why the state 
erred or the pemlit was deficient); III rhe Maller o/Georgia POlI'er Compally, Order on Petitions, at 9~ 13 (January 8. 
2007) (Georgia Power Planls Order) (denying a title V petit ion issue where petitioners did not address a potemial 
dercnse that the state had poi nted out in the response to comments). 
(, See also IlIlhe ,.,.faller ofMllrphy Oil USA. Inc., Order on Petition No. VI-2011 -02 at t2 (September21, 2011) 
(denying a title V petition claim where petitioners did not cite any specific app licable requircment that lacked 
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general assertio ns or allegat ions did not meet the demonstration s tandard. See, e.g., In the Maller 
of Luminam Generation Co. , Sane/oll' 5 Generating Plant, Order on Petition Numbcr VI-20 11-05 
at 9 (January 15, 2013).7 Also, the failure to address a key clement of a particular issue presents 
furthc r grounds fo r the EPA to detennille that a pctitioncr has not demonstrated a flaw in the 
permi t. See, e.g., In the Malter of EME Homer City Generation LP and First Energy Generation 
CO/jJ, Order o n Petitio n Nos. 111-20 12-06, 11 1-201 2-07, and 111-2013-02 at 48 (July 30, 2014)' 

The information that the EPA considers in making a dctcrmination whether to grant or deny a 
pet itio n submitted undcr 40 C.F.R. § 70.8(d) on a proposed permit gencra lly includes, but is not 
li mited to , the administrative record for the proposed permit and the pet itio n, including 
attachments to the pe tit ion. The administrat ive record for a iMrticui ar proposed permi t includes 
the draft and proposed permits; any permit applicat ions that relate to the draft or proposed 
pe rmits; the statement of basis for the draft and proposed permits; the permitting authority's 
writtcn responses to comments, including responses to all s ignifi can t comments raised during the 
public participation process on the draft permit ; relevant supporting materials madc available to 
the public according to 40 C.F.R. § 70.7(h)(2); and all other material s ava il able to the permi tt ing 
authority that are relevant to the permi tt ing dec ision and thatlhe permitting authority made 
ava ilable to the public accord ing to § 70.7(h)(2). If a fina l perm it and a statemcnt of basis ror the 
fina l perm it are available during the agency's review ofa petition on a proposed permit , those 
documen ts may al so be considered as part of mak ing a dctcrmi nat ion whether to grant or deny 
the pet ition. 

C. New Source Review 

The maj or New Source Re view (NSR) program is comprised of two core types o[ 
preconstruction pe rmit requirements for major stationary sourccs. Part C o f title I of the CAA 
establishes the Prcvcn tion ofS ignj ficant Deterioration (rSO) program, wh ich applies to new 
majo r stationary sources and major modifications of exist ing major slationary sources for 
pollutants [or which an area is designated as attainment or unclass ifi able fo r the national ambient 
air quality slandards (NAAQS) and other pollutants regulated under the CAA. CAA §§ 160- 169, 
42 U.S.C. §§ 7470- 7479. Part 0 of title I of the Act establi shes the major nonattainment NSR 
(NNSR) program, w hich applies to new major stat ionary sources and major modifications of 
existing major stati onary sources for those NAAQS pollutants for which an area is designated as 
nonattainl11ent. CAA §§ 17 1- 193,42 U.S.c. §§ 750 1- 7515. The EPA has two largely identical 
sets of regulations implementing the PSO program . One set, found at 40 C.F.R. § 5 1.166, 
con tains the requiremcnts that state PSO programs must mcct to be approved as part of a state 
implcmen tat ion plan (SIP). The other set of regul at ions, found at 40 C.F.R. § 52.2 1, contains the 
EPA's federa l PSD program, which appli es in areas without a S IP-approvcd r s o program. The 

required monitoring); IlIlhe Maller of Porrlond Genera/illg Sllllion, Order on Pet ition , at 7 (June 20. 2007) 
(I'orrltllul Gellerlllillg SllIlioll Order). 
7 See al.m Portllll/(J Genera/ing SWlioll Order at 7 ("[Clonclusory statements alone arc insufficient to establish the 
applicability or[ an applicable requirement]."); II! the Matter of BP £rplortltiol! (Alaska) Inc .. Gathering Cenler # I , 
Order on Petition Number VII -2004-02 at 8 (Apr. 20, 2007); Georgia Power !'Ianls Order at 9- 13; IlIlhe Mafler of 
ChevrOI/ Prodllcts Co .. Richmond. Calif Facility, Order on Petition No. IX-2004- 10 at 12, 24 (March 15, 2005). 
8 See also IlIlhe khmer of fill flOlllta Bioellergy, Order on Petition No. IX-20 11-1 at 19- 20 (February 7, 2014); 
Georgia r ower Pial/Is Order at 10. 
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EPA's rcgulations specify ing requirements for state NNSR programs arc contained in 40 C.F .R. 
§ 5 1. 165. 

While parts C and 0 o f title I of the Act address the major NSR program for major sourccs, 
section 110(a)(2)(C) addresses the permitting program for new and modifi ed minor sources, and 
minor modificat ions to major sources. The EPA commonly refers to the lattc r program as the 
"m inor NSR" program. States must also develop minor NSR programs to attain and maintain the 
NAAQS. Thc federal requirements for state minor NS R programs are outlined in 40 C.F.R 
§ 51.160 through 51.164. Thcsc fcdcral requiremcnts for minor NSR programs are less 
prescribed than thosc fo r major sources, and, as a res lIlt, there is a larger variation of 
requirements in EPA-approved state minor NSR programs. 

Where the EPA has approvcd a state's title I permitting program (whether PSD, NNSR, or minor 
NSR), du ly issued preconstruclion permits wi ll establi sh the NS R-re latcd "applicable 
rcquircmcn ts," and the terms and conditions ofthosc permits should bc incorporated into a 
source's titlc V pcrmit without furthcr rev icw. See gel/erally 11/ Ihe Maller of PacifiCOIp Energy, 
/-Iunler Power Pla/1l, Ordcr on Pctition No. VIII-20 16-4 at 8- 21 (October 16, 20 17) (PacifiCOI p
/-Ilinler Order); In Ihe Maller of Big River Sleel, LLC, Order On Petition No. VI-2013-1 0 at 8- 20 
(October 31, 2017) (Big River Sleel Order); 56 Fed. Reg. 21712, 21738- 39 (May 10, 1991).' The 
lega li ty of a permi tt ing authority's dec isions undertaken in the coursc of issuing du ly issued 
prcconstruction permi ts is not a subject the EPA will consider in a petition to object to a source's 
titl e V pcrmit. See PacijiCorp-Hlll1ter Order at 8, 13-19; Big River Steel Order at 8- 9, 14-20. 10 

Rather, any suc h challenges should be raised through the appropriate title I permitting procedures 
or enforcement authori ties. 

The EPA has approved Texas's PSD, NNSR, and minor NSR programs as part of its SI P. See 40 
C.F.R. § 52.2270(c) (identifying EPA-approved regulations in the Texas SIP). Texas's major and 
minor NS R provisions, as approved by the EPA into Texas's SIP, are contained in portions of 30 
TAC Chapters 116 and 106. 

9 As the EPA has explained, " (A) decision by the EPA not to object to a title V penn it that includes the (cnllS and 
condition s of a title I pennit does not ind icate that the EPA has concluded Ihat those tenllS and conditions comply 
with the applicable SIP or the CAA. However, ullli l ihe tefms and conditions of the title I pennit arc revised, 
reopened, suspended, revoked, reissued, terminated, augmented, or inva lidaled through some other mechan ism, such 
as a Slate court appeal, the 'applicable requ irement ' remains the terms and condit ions of the issued preconstruction 
permit and they should be included in the source 's lit le V permit." Big Riwr Sleel Order m 19; SCI.' PacifiCorp-
1111111er Order at 19: id. at 20 ("Thm the EPA views the incorporat ion of the tenns and cond itions of these 
preconstruction pennits inlo the tit le V operating pemtit as proper for purposes of tit le V docs not indicme that the 
EPA agrees that the Slale reached Ihe proper decision when selling lenns and condit ions in the pfeconstruclion 
penn its .... The EPA 's lack of objection to the inclusion of Iha! requircmelll in Ihe ti tle V permit docs not indicate 
that the EPA agrees that it is legal or complies with the Act; il merely ind icates that a tit le V peml i! is not the 
appropriate venue to correct any such naws in Ihe preconstruction pennit."). 
10 The EPA does view monitoring, recordkeeping, and reporting to be part of the titte V pcnnitting process and will 
thercfore COlllinue to review whcther a tit le V pcrmit conta in s monitoring, recordkecping, and reporting provisions 
suffic icnt to assurc comp liancc with the (CnllS and conditions cstablishcd in thc prcconstruction pcrmit. See 
PacifiCorp- lhllller Order at 16, 17, 18, 18 n.33, 19; Big River Sled Order at 17, 17 n.30. t9 n.32 , 20. 
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III. BACKGROUND 

A. The Baytown Olcfins Facility 

ExxonMobil' s Baytown Oletins Plant is part of a large petrochemical complex operated by 
ExxonMobil in Baytown, Harris County, Texas. The Baytown Die tins Plant features numerous 
emission uni ts related to its ethylene production processes. The fac ility is a major source o f 
particulate matter (PM), sulfur dioxide (S02), nitrogen ox ides (NOx), carbon monoxide, (CO), 
vo latile organ ic compounds (VOe), and hazardous air po llutants (HAPs), and is subject to the 
requirements of title V. The construction of some emission units at the facility was subj ect to the 
major NS R program, while the construction of others was subject to minor source 
preconstruction pe rmilling requirements. Many unit s are al so subject to various New Source 
Performance Standards (NSPS) and National Emission Standards for Hazardous Air Pollutants 
(NESHAP). 

The current title V permit action involves title V permit revisions re lated to an expansion project 
at the facility, referred to as the "ethylene expansion project." ExxonMobil received 
authori zation to construct a new ethylene production unit at the Baytown Olefin s s ite in 20 14. 
The production unit processes ethane to produce ethylcne and other products. The new 
equipment cons ists of cight new steam cracking furnaces and associated recovery equipment, all 
of which cause additional emissions of vari ous ai r pollutants. 

n. Permitting History 

ExxonMo bil fi rst obta ined a tit le V permit for Baytown Olefins in 2004 (Penni t No. 01553), 
which was last renewed on December 28, 2010. 11 On August 29, 2014, ExxonMobil submiued an 
application to modify its title V permit; this permit modificmion action is the subject of the 
Petition. The TCEQ issued a draft permit modification on Jul y 7, 20 15, subject to a public 
comment period from July 7, 2015 until August 6, 20 15. On April 26, 20 16, the TCEQ submitted 
the Proposed Permit, along with its responses to public comments (RTC), to the EPA for its 45-
day rev iew. The EPA's 45-day review period ended on June 9, 20 16, dllri ng wh ich time the EPA 
did not object to the Proposed Permit. The TCEQ issued the final title V permit modification for 
the I3aytown Olefin s Plant on June 23, 2016. 

C. Timeliness of Petition 

Pursuant to the CAA, if the EPA does not object to a proposed permit during its 45-day review 
period, any person may peti tion the Administrator within 60 days after the ex pi rat ion of the 45-
day review period 10 object. 42 U.S.C. § 766 1 d(b)(2). The EPA 's 45-day review period expi red 
on June 9, 2016. Thus, any pet ition seeking the EPA's objection to the Proposed Pennil was due 
on or before August 8, 20 16. The Petit ion was rece ived August 8, 20 16, and, therefore, the EPA 
finds that the Petitioners timely filed the Pet ition. 

II The EPA notes that the title V permit renewed December 28,2010, was sct to ex pire on December 28,20 15. The 
source appears to have timely submitted a renewal applicat ion on June 26, 20 15. See 
hup://www2. lceq. fcxas.gov/ airpermlilldex. eJIII? Juseacl iOI/=/v.projecl Jepori & pro} _ 1111111 "" 2 3 07 I &sf aflls -,"1;1:: A CTI V 
E. 
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IV. DETERMINATIONS ON CLA IMS RAISED BY THE PETITIONERS 

The current title V permit modification ac ti on incorporates the terms of two prcconstruction 
pennits: Permit PAL6 (issued in 2005 and amended in2014) and Permit 102982 (issued in 
20 14). Pennit PAL6 established plantwidc appli cability limits (PAL), designed to provide 
ExxonMobil with the ability to manage facility-wide emissions withou t tri ggering major NSR 
review. 12 Permit 102982 is a preconstruct ion permit authorizing the ethylene expans ion project at 
the facility_ TCEQ issued Permit 102982 as a minor NSR permit, based on its dctcnninat ion that 
the ethylene expansion project would no t constitu te a major modification fo r major source NS R 
purposes. Th is determination was based on the premise that the fac ility's current and post-project 
emiss ions would not exceed the limits established in PAL6. See Construction Permit Source 
Analysis & Technica l Review for Permit No. 1 02982 at 1,3. As described further below, the 
majority of the Petition involves three basic arguments as to why PAL6 is defecti ve and should 
not have been relied upon in the Permit 102982 proceeding. The Petitioners assert that these 
all eged deficiencies wi th PAL6 led to flaws with Permit 102982, as well as fl aws in the current 
title V permit. The issues rai sed in the Petition are closely related, and, as such, the EPA is 
responding to them IOgether. The following paragraphs first desc ribe the three all eged 
deficiencies with PAL6, and then explain the Petitioners' claims regarding how the alleged 
issues with PAL6 afTect Permit 102982 and the current title V permit. 

Petitioners' Claims: Regarding the alleged de fects with PAL6, the Petitioners first claim that 
TCEQ did not have the authority to create a federally enforceable PA L permit at the time PAL6 
was issued. See Petition at 7- 9 (Claims A.I and A.2). The Petitioners claim that at the time 
PAL6 was initi all y issued (2005), TCEQ did not have EPA-approved SIP rules (nor even state 
rul es) specifically authorizing the issuance of PAL permits. The Petitioners, therefore, conclude 
that PAL6 is not a federally enforceable perm it. The Petitioners instead characte rize PAL6 a 
state-only permit. Ie/. at 7. The Petitioners claim that , as a state-only permit , PAL6 cannot 
di splace requirements in the Texas SIP required for PSD applicabi lity determinations. Id. at 8. 
For support, the Petitioners cite 42 U.S.C. § 741 O(i), as well as a letter sent from EPA Region 6 
to the facility in 20 12./d. at 7- 8. The Petitioners assert that because PAL6 purports to displace 
SIP requirements that would otherwise govern major NSR applicabi li ty determinations, it is 
inconsistent with the CAA and it undermines the enforceability of SIP requirements. /d. at 9. 

Second, the Petitioners cla im that PAL6 is not federally enforceable because of alleged defects 
wi th how TCEQ ca lculated the facility's baseline emissions (which affect the numerical 
emissions caps estab li shed by PAL6). See id. at 9-10 (Claim A.3). The Petitioners claim that the 
CAA requires major modification determinations to be based on a comparison of post-project 
actua l or potential emissions to basel ine actua l emissions. Here, the Petitioners claim that some 
of the PAL6limiis were based on potential baseline emissions, which the Petitioners assert was 
inappropriate. Id. at 9 (c iting Envir0l1menlll1 Defense v. Duke Energy Corp., 549 U.S. 561, 580-
8 1 (2007); Nell' l'orkv. EPA, 413 F.3d 3, 39-40 (D.C. Cir. 2005)). Becausc of thi s all eged 

1~ See 67 Fed. Reg. 80 186, 80 189 (Dcccmber 31, 2002). Thc public notice for PAL6 indicatcd, "A plantwide 
applicability limit is a fcdcra lly enforceable emission limitat ion cstablished for stationary sources such that 
subsequent physical or operational changes result ing in cm issions that remain less than the limit arc excluded from 
federal prcconslTUction review.'· Public Notice, The Baytown Sun (July 8, 2005). 
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defect , the Pet itioners asse rlthat PAL6 may not be relied upon for PSD applicability 
determinations. Id. at 10. 

Thi rd, as an alte rnat ive argumcnt , the Petit ioners claim that even if PAL6 were federa ll y 
enforceable, PAL6 does not establ ish a PAL for PM 2.5, but rather only establi shes a PAL for PM. 
See it!. at 16-18 (Claim C.2). The Pet itioners claim that each PAL may cover emiss ions of only 
one pollutan t, and that PM2_s is cons idered a separate pollutant from PM. It!. at 16-17. Also, the 
Petitioners claim that the PM PAL may not be considered a PM2.S PAL based on the EPA's 
surrogate policy./d. at 17. Accord ingly, the Petitioners claim that PAL6 cannot be re lied on for 
PSD app licability determinations involving PM2.S. See id. at 17. 

The Petit ioners present these three all eged defects in PAL6 in order to support the claim that 
Permit 102982 was not properl y issued. The Petitioners claim that, "As a maHer of law, s ta te~ 
onl y PAL6 is 110t a proper bas is for determining that projects at the Baytown Olefi ns Plant do not 
triggcr the Act's PSD and/or NNSR preconstruction pcrmitting requirements for any pollutanl." 
Petition at 15 (ci ting 42 U.S.c. § 74 10(i)). Thcrefore, the Petitioners claim that that reliance on 
PAL6 in the Permit 102982 action "[v]io lated the Act and the Texas S IP." /d. at 14. The 
Petitioners claim that TCEQ should have instead eva luated the project under its existing SI P 
rules. See id. at 14-16 (c iting various provisions in 30 TAC Chapter 116). The Petitioners assert 
that because the ethylene expansion project had the potential to result in new emiss ions that 
exceed applicable significance thresho lds, ExxollMobi l "was requi red to conduct a nett ing 
demonstrat ion to determine whether the project authorized by Permit No. 1 02982 was a major 
modification." /d. at 16. Based on these alleged naws wi th the Permi t 102982 applicabili ty 
determination, the Petitioners al so briefly claim that Permit No. 102982 "should be considered 
enforceab le, if at all , as a state~only permit that does not change ExxonMobil 's ongoing 
ob ligat ion to comply with federal requi rements." lei. at 16. 

The Pet it ioners raise multiple arguments re lated to the interacti on between PAL6, Permit 
102982, and the facility 'S current title V permit. The Petitioners repeatedly assert that because 
PAL6 purports to di splace SIP requirements assoc iated with NSR applicability determinations, 
the incorporation of PAL6 into the title V permit "undermines the enforceability oP' 
preconstruct ion permitting requirements in the CAA and the Texas SIP. /d. at G, 7, 8, 9, 10, 12, 
14. Based on this argulllent, the Pet itioners claim genera ll y that the " incorporation of PAL6 as a 
fed erally~en forceable permit is therefore contrary to title V req ui rements." /d. at 9 (c iting 42 
U.S.C. § 766 1 c(a)). The Petitioners make similar all egations regarding Permit 102982, claiming 
that the incorporat ion of Pemlit 102982 into the title V permi t "undermines the enforceability of 
and violates" preconstruction pemlitling requi rements in the CAA and the Texas SIP.ld. at 7, 
16,18, 20. 

Based on the premise that TCEQ did not have the authority 10 issue PAL6 in 2005 and the 
conclusion that PAL6 is not a federally enforceable penni l, the Pctitioners assert that PAL6 
should not be incorporated into the title V permit as federa ll y enforceable. Rather, the Petitioners 
claim that thi s pemlit should be listed as a s tate~on ly permi l. Id. at 8 (citing 40 C.F.R. § 70.6(b); 
Object ion to Federal Part 70 Operating Permit, Valero Refining Texas, Permit No. 01253 
(October 30, 2009)). 
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Finally, the Pet itioners cla im that TCEQ did not adequately respond to comments raised 
concerning each o f the issues described above. See Petition at 11 - 14, 18- 20 (Claims Band 0 ). 
Based on this " insufficient" RTC as well as the all eged defic iencies di sc llssed above, the 
Petit ioners req uest that the EPA Administrator object to the Permit. 

EPA 's Response: For the following reasons, the EPA denies the Petitioners' request for an 
object ion on these claims. 

The Haws in the title V permit that are alleged in the Pet ition are all ultimate ly predicated on 
alleged defects with either Permit PAL6 or Permi t 102982. Moreover, all alleged defects with 
Permit 102982 are predicated on defects with PAL6. Both of these preconstruct ion pemlits were 
issued pursuant to procedures approved by the EPA under title I of the CAA. As explai ned above 
in Part II.C of this Order, these preconstruction permi ts define the "applicable requirements" for 
purposes of title V perInitiing. See PaciflCorp-Hullter Order at 8- 11 ; Big River Steel Order at 9-
I I. Thus, the EPA does not consider the types of cha llenges rai sed by the Petition to the terms 
and conditions of duly issued preconstruction permits in a title V peti tion. I) Therefore , as 
explained further below, the EPA denies the Pet ition. 

The EPA's determination that a source-specific prcconstruction permitting decision under 
regulations approved pursuant to title I of the CAA "define certain applicable SIP requirements 
for the tit le V source," 57 Fed. Reg. 32250,32259 (July 21 , 1992), was bascd on a variety of 
facto rs. First, while section 504 of the CAA requires ti tl e V permits to "include cnforceable 
emissions limits and standards . . . to assure compliance with applicab le requi remcnts of this 
chapter," 42 U.S.C. § 766 1 c(a), the term "applicable requ irements" is not defined in the Act and 
the Act does not spcci fy how to determine what the "applicable requirements" are for a part icular 
title V permit. The EPA's regulations do define the "applicable requ irements" under title V. 
However, in PaciflCorp-Hunler. the EPA noted that there is an ambiguity in the regulation when 
a source has already obtained a preconstruct ion permit. To resolve thi s ambiguity and avoid an 
incongruous result of requiring perm itt ing agencies or the EPA to use the tit lc V permit or 
petit ion process to reconsidcr whether a valid ly issued preconstruct ion perm it was the 
appropriate type ofpcrmit, the EPA interpreted its regulations such that a du ly issued 
preconstruct ion permit defines the applicable requirements fo r the title V permit as the tcrms and 
conditions of that precollstrllction permit. This interpretation of the EPA's regulat ions and the 
rat ionale supporting the interpretation are more fully explained in the PacijiCorp-HllI1ter and Big 
River Steel Orders. 

The alleged defects in PAL6 are largely presented as support for the Petitioners' claims that 
Permit 102982 was not prope rl y issued (i.e., the claim that in issuing Permit 102982, TCEQ 
shou ld not have rel ied on PAL6, but should have instead followed SIP provisions governing 
NSR applicabil ity determinat ions). Thus, while much of the Petition dwc ll s on specific all eged 
defects with PAL6, the Pet ition focuses on whethcr it was appropriate for TCEQ to rely on PAL6 

11 As noted above. the EPA will review whether a title V pcml it contains mon itoring. recordkceping, and report ing 
provisions su fficient to assure compliance with the tenus and cond itions established in the preconstruclion penni!. 
See supra note 10; PacijiCorp.'hmler Order at 16, 17, 18. 18 n.33, 19; Big River Sleet Order at 17, 17 n.30, 19 
n.32, 20. However, the Petitioners do not raise any c laims regard ing the su ffic iency of such provisions in the current 
Pet ition. 
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in the Permit 102982 proceeding. Permit 102982 was issued as a minorNSR permit pursuant to 
regulat ions approved by the EPA under title I of the CAA. As such, Permit 102982 establ ishes 
the NSR-related "applicable requirements" that must be incorporated into the title V permit. See 
PacijiCOlp Hunter Order at 8-11; Big River Steel Order at 9-11. Therefore, the task ofTCEQ in 
issuing or modifying the title V permit is to incorporate the terms and cond itions of the 
underly ing title I permit (Perm it 102982), and to ensure that there are adequate monitoring, 
recordkeeping, and reporting requirements to assure compl iance with those terms and conditions. 
See PacijiCorp-Hul11er Order at 8, 13-18; Big River Sleel Order at 8- 9, 14- 20. Any challenges 
to the validity of decis ions made during the Permit 102982 proceeding- including the 
determination that the ethylene expans ion project should be considered a minor modification, as 
we ll as the basis for this determination-should have been rai sed through the appropriate title I 
avenues or through an enforcement action. 14 In fact, the Petitioners took advantage of an 
opportunity to challenge thesc determinat ions in 2013, submitting comments on Perm it 102982 
and subsequently challenging Permit 102982 at the State Office of Administrative Hearings 
(SOAH). The latter proceeding culminated in a lengthy recommendat ion from two administrative 
law judges, which was adopted by TCEQ. The Petitioners also had the opportunity to obtain 
judicial review of this decision before a Texas state court, but it does not appear thaI they 
pursued it. See 30 TAC 80.275 (providing that final dec isions or orders by TCEQ may be 
appealed by filing a petition for judicial review within 30 days after the decision is final or 
appealab le, and that such appeals are governed by the Administrative Procedures Act); Tex. 
Gov't Code § 200 1.1 71- 178 (Texas Administrative Procedures Act provisions governing 
judicial review). The Petitioners may not now attempt to re- litigate these issues before the EPA 
in a title V petit ion in the hopes of obta ining a different result. 

Regard ing the Petitioners ' claims concerning the spccific all eged defects in PAL6 and how these 
defects affect the va lidity of PAL6 in its own right, the same logic described above applies: such 
concerns should have been raised in the appropri ate title I proceeding establishing PAL6. As 
with Permit 102982, PAL6 was issued as part of a set of related preconstruction permits issued 
pursuant to procedures approved by the EPA under title I of the CAA. The public notice for 
PAL6 clearly indicated that PAL6 would be established as a federally enforceable PAL pennil .'5 

14 As thc EPA has cxplained, " [A] dccision by the EPA nm (0 object to a title V penn it that includcs the tenllS and 
conditions ofa title I pcmlit docs nm indicate that thc EPA has concluded that those terms and condit ions comply 
with the applicablc SIP or the CAA. Howcver, ullIilthe Icnns and conditions of the title I permit arc revised , 
reopened, suspcnded, revoked, reissucd, tcrminated. augmented , or invalidatcd through some othcr mechanism, such 
as a state court appeal, thc 'applicable requirement ' remains the terills and cond it ions ofthc issued preconstruclion 
penn it and they should be included in the source 's title V permit." Big River Steel Order a! 19; see PacijiCorp
Hllll/er Order at 19; id. at 20 ("That the EPA views the incorporat ion ofthc tenns and conditions oflhesc 
preconstruction pennits into the title V operat ing permit as proper for purposes oftit lc V does not ind icate that the 
EPA agrees that the state reached the proper decision when setting tenns and conditions in thc preconstruct ion 
penn its .... The EPA's lack of object ion 10 the inclusion oftha! requircmcnt in the title V permit docs not ind icate 
that the EPA agrees that it is legal or compl ies with the Act; it mcrely indicatcs that a titlc V permit is not the 
appropriate venue to correct any such naws in the prcconstnlction pemlit."). 
I~ Public nmicc ofthc drafi PAL6 permit was published in the Baytown Sun on July 8, 2005. Among other things, 
thc public not icc cxplained that ExxonMobil ·'has applied to thc Tcxas Comm ission on Environmental Quality for 
issuancc of Air Quality Flcxible Pennit Numbers 3452 and PSO-TX-302M2 which would establi sh plantwide 
applicability limits for an O lcfin s Plant in Baytown, Harris County, Texas. A plantwidc applicability limit is a 
fedcrally enforceable emission li mitation establ ished for stationary sources such that subsequcnt physical or 
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The public had the opportunity to comment on this permitting decision, to obtain administrative 
review, and to obtain judicial review of this decision when PAL6 was first issued in 2005. 16 

Therefore, any challenges to the val idity of Permit PAL6 (including whether TCEQ had the 
authority to create a federally enforceable PAL permit, or whether the PAL emissioillimiis were 
correctly established) should have been raised in 2005.17 The titl e V permitting process is not the 
appropriate VCnlle to address these substantive challenges to PAL6. 18 

In sum, the Petitioners challenge the underlying terms and condit ions of preconstruct ion permits 
issued to the facility. The Petitioners' claims concerning how these purported defects affect the 
facial validity ofPAL6 should have been raised and adjud icated when PAL6 was issued. The 
Petitioners' challenges concerning how these alleged defects in PAL6 affected the Permit 
102982 applicability determination should have been rai sed and adjudicated during the Permit 
102982 proceeding. The title V permitting process-including the current peti tion opportunity
is not an appropriate venue to re-evaluate the Pet itioners' specific claims regarding all eged 
deficiencies in PAL6, how these all eged defects affected the validity of PALG, or how these 
defects affected the va lidity of the Permit 102982 action. The Petitioners had two separate 
opportunities to address these issues through both an administrative review process and ajudicial 
review process. Unless and until these NSR permits are revised , reopened, suspended, revoked, 
rei ssued , terminated, augmen ted, or invalidated through another available mechanism, the title V 
permit for the fac ility properly incorporates the terms and conditions of current preconstruction 

operational changes rcsulting in emissions that remain less than the limit are excluded from federal preeonstruction 
review:' Public Notice, The Baytown Sun (July 8, 2005). 
16 Among other things, the public notice for PAL6 c learly expla ined the public's right to submit public comments 
and the opportunity to request a contested case hearing. See id. Had the petit ioners requested a contested case 
hearing (and subsequently filed a motion for rehearing), they cou ld have obtained judicial review ofTC EQ's final 
decision in state court. See 30 TAC 80.272(b), 80.275; Tex. Gov't Code § 200 1.171 - 178. 
17 The EPA observes that ExxonMobil has subm itted a request to renew PAL6. The EPA ex pects th at this renewal 
permit will be issued according to, and must necessarily comply with, the regulations govern ing PAL permits that 
the EPA has approved as part of the Texas SIP. These rules require that the public will have the opportunity to 
part icipate in this future PAL permit proceeding, including the opportunity to comment on any re levant outstanding 
concerns with PAL6. See 30 TA C 11 6.194 (Public Notice and Comment), 116. 196 (Renewal ofa PAL Permit). 
18 While the title V process is not the appropriate vehicle to challenge the fa cial valid ity of PAL6, the public (and the 
EPA) still have the ability to challenge preconstnJction pennitting act ions that rely on PAL6 through the appropriate 
avenues, includ ing the title I permitting process, as well as the enforcement authorities provided by the CAA, such 
as through CAA § 113. See PacijiCorp-Hlillfer Order at 20-21. In the present case, the appropriate place for such a 
cha llenge was during the issuance of Permit 102982, during the issuance of any su bsequent preconstruct ion pennit 
purporting to rely on PAL6, or through an enforcement action cha llenging the reliance on PAL6 for PSD 
applicability. The EPA acknow ledges that in 2012, EPA Region 6 submitted a letter to ExxonMobil indicating 
concerns with the federal enforceabi lity of PAL6. See Letter fro m John Blevins, Director, Comp liance Assurance 
and Enforcement Division, EPA Region 6, to Evelyn R. Ponton, Environmental Coordinator, ExxonMobil 
Corporation (March 6, 20 12). Notably, this letter emphasized that ExxonMobi l was responsible for complying with 
all requirements contained in the EPA-approved Texas SIP, and that the EPA would assess its enforcement options 
on a case-by-case basis, if the source did not comply with applicable federal requirements.ld. The EPA notes that 
this regional letter was not a final agency posit ion, and the EPA need not make any deteTlllination as to the valid ity 
of PAL6 in order to respond to this tit le V petition, for the reasons discussed above. See In/he Maller o/Apple/oll 
Coaled. LLC, Order on Petition Nos. V-2013-12 and V-2013-t S at 12 n.6 (October 14 , 20 16); In/he Maller 0/ 
Chel'ron USA Inc. - 7Z Steam Plant, Order on Petition No. IX-20 16-8 at 8- 9 (April 24, 2017). 
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penni IS as applicable requirements. These terms are not properly subject to review through the 
title V pet ition process. 19 

Even if the EPA were to reconsider and re-evaluate the terms and condilions of the issued title I 
preconstruc t ion permits and the preconstruction pennitting dec isions that led to those terms and 
conditions, the Petitioners have not demonstrated that the title V permi t is missi ng any applicable 
requi rement or otherwise nawed as a result of the alleged defects with PAL6 and Permit 102982. 
First, regard ing PAL6, the Petitioners have failed to demonslrate that TCEQ lacked the legal 
authority to create a federally enforceable PAL permit at the time PAL6 was issued. The 
Petitioners argue that PAL6 is not federally enforceable based solely on the premise that 
"ExxonMobil's PAL6 permit was issued in 2005 and predates Texas's initial PAL rules (which 
were di sapproved by EPA)," and the bare assertion that TCEQ did not have the authority to issue 
permits that displaced otherwise applicable SIP requirements. Petition at 8 (citing 42 U.S.C. 
§ 741 O(i». However, the Petitioners have not provided any analysis to support the ir conclusion 
that the TCEQ SIP rules app licable in 2005 did not provide TX with the nexibility to create a 
PAL permit in 2005, nor have they otherwise demonstrated how the PAL permit would run afoul 
of the then-existing requirements. The EPA notes that these issues were squarely addressed in 
Ihe SOAI-I proceeding concerning the 2014 issuance of Permit 102982 discussed above, and thaI 
the Petitioners mounted a substantially more detai led attack on TCEQ's authori ty at that time. 20 

This reinforces two important points. First, as discllssed above, the SOAI-I proceed ing provides a 
good example of the appropriate venue in which challenges to the reliance on PAL6 should be 
raised. ~ I The Peti tioners cannot now use the title V process to collatera ll y attack the results of the 
SOAI-I proceeding. Second, the SOAH proceeding suggests that the quest ion of whether TCEQ 
had the authority to issue federally enforceable PALs in 2005 demands a more thorough 
assessment beyond a simple statement that the EPA had not approved PAL-specific rules as of 
2005. n The Petitioners ' detailed arguments in the SOAJ-I proceeding shows they were clearly 

19 TCEQ. as the title J penniHing authority, cons istent with its regulatory authority, may have the discretion to take 
action concurrent with the title V penlliHing to modify, correct, or revoke any title I preconstruct ion pemlits they 
have issued and the EPA reta ins its authority to enforce violations or the CAA. Sec PacijiCorp-filll1ler Order at 16. 
~o Specifically. in the SOA I-! proceeding, ExxonMobi l contended, "The SIP-approved regulations under 30 Texas 
Admi nistrative Code chapter 116, subchapter B regarding 'actual emissions' and 's ignificant levels' provided the 
state with the discretion to establ ish a PAL limit consistent with the 2002 Final PAL Rule." SOA H Docket No. 582-
13-461 1, TCEQ Docket No. 20 13-0657-AIR, Proposal for Decision at 37 (December 18,20 13). The state 
administrative law judges hearing the case relied heavily upon EPA language reproduced below, infra note _, in 
finding that TCEQ had the authority to issue PAL6 and recollllllending thai the Petitioners' claims be rejected. Sec 
id. at 43-45 . In challengi ng this recommendation, the Petitioners presented arguments purporting 10 show that the 
SIP rules that existed in 2005 did not provide TCEQ with the authority to create federal1y enforceable PAL pennils. 
See SOA I·I Docket No. 582-13-461 1, TCEQ Docket No. 20l3-0657-AlR, Protestants Exceptions to the 
Administrat ive Judges' Proposa l for Decision at 22- 27 (January 7, 20 14). However, the TCEQ concluded that I}AL6 
established ;·the federa l applicability limit for the faci lity through the teml of the 10-year PAL." SOA I-! Docket No. 
582-1 3-4611 , TCEQ Docket No. 20 13-0657-A lR, TCEQ 's Order Concerning the Application of ExxonMobil for 
Issuance of Air Quality Permit No. 102982 for the Construction of a New Ethylene Production Unit at 
ExxonMobil's Baytown Olefins Plant, Located in Harris County, Texas at 13- 14 (February 18, 2014). 
21 Seesllpra note 18. 
~~ When the EPA proposed the federal PAL rules, the agency explained, ;·EPA understands that other States (and 
sources) have experimented with the issuance of peOlIilS with emissions caps under EPA's existing regulations . .. . 
[A] source-by·source PAL approach may be implemented in many situations under the current regulations .... " 61 
Fed. Reg. 38250. 38264 (July 23, 1996). When the EPA finalized its PAL rules in 2002, it discussed the Freedolll 
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aware of the complexity of thi s issue. Yet in this title V pet ition, the Pet itioners have not 
provided the requis ite citation and analysis to demonstrate that TCEQ lacked the authority to 
create PAL6 as a federally enforceable PAL permi t.2J In sum, the EPA wi ll not use the ti tle V 
pet ition process to review the SOAH proceeding, and the EPA is not, in this action, making a 
determination as to whether TCEQ had the authori ty in 2005 to issue federally enforceable PALs 
prior to the EPA's approval of its PAL·specific SIP ru les . However, even if it were proper for the 
EPA to evaluate this question in thi s action, the Petitioners have not demonstrated in th is title V 
Pet ition that it was improper for TCEQ to issue PAL6 in 2005. 

Second, regarding Permit 102982, the Petitioners cla im that in issuing Perm it 102982, TCEQ 
fa iled to follow the correct SIP provisions governing NSR appl icability determinations for 
mod ifica tions. See Petition at 14-16. However, thi s generalized, conclusory statement of 
purported error (not using the correct applicability test) is the extent of the Petitioners' 
all egation. The Peti tioners never claim that TCEQ erred in issuing a minor NSR permit to 
authorize the ethylene expansion project; in other words, the Petitioners never claim that the 
ethylene expansion project should have been conside red a majo r modification that triggered PSD 
requirements. The Pet itioners have not attempted to dcmonstrate that the project would have 
resu lted in a signi ficant net emissions incrcase triggering PSD. As such, even if the Peti tioners' 
concerns regarding PAL6 were accepted as true, and even if the EPA were to review and 
reconsider the Permit 102982 decisions in thi s title V peti tion, the Petitioners have not 
demonstrated that it was inappropriate for TCEQ to issue Permi t 102982 as a minor NSR permi t. 
Therefore, the Pet itioners have not demonstrated that the title V permit is missing any applicable 
requirements (i.e., major NSR requirements). See III tile Maller of Appleton Coaled, LLC, 
Combilled Locks Mill, Order On Pet ition Nos. V ·2013·1 2 and V-20 13· 15 at 14-15 (October t 4, 
20 16); In lhe Maller of Georgia Pacific, Consumer Prodllcls LP Plant, Order On Pet ition No. V· 
20 11 · 1 at 10 (Ju ly 23, 20 12); In the MClffer of Public Service Company oIC%rado, dba Xcel 
Ellergy, Pawnee Station, Order On Peti tion No. VIll ·2010·XX at 7- 9 (June 30, 20 11 ). 

In addition to their facial challenges to PAL6 and Permit 102982, the Petitioners also attempt to 
expla in how these purported defects affected the va lidity of the title V permi t, slleh that an EPA 
objection is warranted. First, the Petitioners repeatedly claim that the incorporation of PAL6 and 
Permit 102982 into the title V permit "undermines the enforceability of SIP requirements" and 
the CAA. Petition at 6, 7, 8, 9, 10, 12, 14, 16, 18, 20. However, it is unc lear what the phrase 
"undermines the enforceabi li ty of the SIP"-i.e., of the title I reg ime-means in the context of a 
title V permi t. 24 The Petitioners do not explain why a permit term that purportedly "undermines 

that states have to custom ize their NSR programs, and acknowledged that severnl states had programs under their 
ex isting S tPs Ihal could accommodate PALs. See 67 Fed. Reg. 80 186, 8024 t (December 3 t , 2002). [n the technical 
support document accom panying this final rule, the EPA stated, ··Noth ing in the fina l rules specifically precludes 
rev iewing authorit ies from issuing PAL like penlli ts under the existing regulat ions during the period prior to the 
adoption of any new PAL provisions into the State major NSR program." Techn ical Support Document for the 
Prevention of Significant Deteriorat ion and Nonattainmenl Area New Source Review Regulations, page \ -7-33 
(December 2012). 
n See slIpra note 6 and accompanying text. 
24 It appears that the Petitioners arc concerned that under the tit le V permi t, as current ly written, ExxonMobi l or 
TCEQ migh t rely on PAL6 in a future NS R applicability determination, rather than fo llowing the otherwise 
appl icable NSR requ irements in the Texas SIP. If tlml is the concern, it is about a potential future compliance issue 
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the enforceability ofa SIP" would render the tit le V permit in noncompliance with any 
applicable requirements or the requirements of part 70. 40 C.F.R. § 70.8(c)(I); see 42 U.S.c. 
§ 766 1 d(b)(2). Although the Petitioners provide a single citation to CAA § 504(a) in support of 
this oft-repeated contention, id. at 9, the Petitioners do not explain which requirements of title V 
(whether in section 504(a) or elsewhere) are violated, nor do they provide any ana lysis that 
would support the Petitioners' vague and general claim.H 

Second, regarding the Petitioners' claim that PAL6 should be designated in the title V permit as 
"state-only," thi s all egation is based on the premise that PAL6 is not a federally enforceable 
permit. However, as discussed above, the question of whether PAL6 estab li shed federally
enforceable PALs was not properly before Texas in processing this title V permit modification, 
nor is it properly before the EPA in thi s title V petition. Consequently, the quest ion of whether it 
is appropriate for Ihe title V permi t to incorporate PAL6 as federa ll y enforceable is not properly 
before the EPA. Rather, the title V permit for the facility incorporates the terms and conditions of 
current preconstruction permits as applicable requirements.26 Additionally, as discussed above, 
even if the EPA were to review this underlying issue, the Petitioners have not demonstrated that 
TCEQ lacked the authority 10 issue PAL6 as a federally enforceable permit.27 The Petitioners 
have therefore not demonstrated that the incorporation ofPAL6 into the title V permit was 
flawed. 28 

Fina lly, regarding the claim that TCEQ did not adequate ly respond to comments, in response to 
public comments raising the issues discussed above, TCEQ explained: "These comments were 
addressed during the technical rev iew of Permit 102982 [i.e. the title J mechanism employed in 
2014] and the issue is not part of the review of thi s minor revision for Title V Permit 0 1553." 
RTC at 3. This is consistent with the EPA's interpretation of the requirement of part 70 to 
incorporate the terms and conditions of preconstruct ion permits isslled pursuant to title I and to 
include adequate monitoring, recordkeeping, and rcporting requirements. Therefore, TCEQ's 
RTC provides no grounds for the EPA to object to the Permit. See PacijiCOJp-HlIl1ler Order at 
36. 

For the foregoing reasons, the EPA denies the Petitioners' request for an objection on these 
claims. 

that shou ld be resolved through the appropriate title I channels ifand when such a future NSR applicability 
detenninat ion is made. Seesllpra note 18. The EPA also notes that it appears there is a pending PAL6 renewal 
application before TCEQ. See supra note 17. 
H See supra notes 6,7, and accompanying text. 
26 See supra note 19 and accompanying text. 
n See supra text :lccomp:lnying notes 20-23. 
Z8 Regarding the Petitioners' claim that Permit 102982 should be considered a state-only permit, Petition at 16, the 
Petitioners present no exp lanation for why the alleged defects associated with the issuance of Penllit 102982 (Le., 
reliance on a PAL rather than SIP netting rules) would result in that pennit not being federally enforceab le. To the 
extent that the Petitioners intended to argue thai Permit 102982 should not be incorporated into the title V pennit as 
federally enforceable, the question of whether Permit 102982 was appropriately issued (including any questions 
regarding whether Pennit 102982 is federally enforceable) is not before the EPA in this tit le V action, as discussed 
above. The title I proceeding estab lished the terms of Permit 102982, which arc the applicable requirements that 
shou ld be incorporated into the title V penllit. The EPA will not re-evaluate the propriety of those precol1struction 
pefmilling decisions in the title V context. 
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V. CONCLUSION 

For the reasons set forth above and pursuant to CAA § 505(b)(2) and 40 C.F.R. § 70.8(d), I 
hereby deny the Pet ition as described above. 

WI! 0 2010 
Dated: _______ _ 

E. Seon Pruitt 
Administrator 

15 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT 

____________________________________ 
ENVIRONMENTAL INTEGRITY  )  
PROJECT and     ) 
SIERRA CLUB,     )   

    ) 
Petitioners,   ) 

v.     ) Case No. ____________ 
     )    

U.S. ENVIRONMENTAL    ) 
PROTECTION AGENCY and SCOTT ) 
PRUITT, Administrator, U.S.    ) 
Environmental Protection Agency  ) 
       ) 
   Respondents.  ) 
____________________________________) 
 

RULE 26.1 DISCLOSURE STATEMENT 
 

Pursuant to Federal Rule of Appellate Procedures 26.1, Environmental Integrity 

Project and Sierra Club make the following disclosures: 

Environmental Integrity Project 

Non-Governmental Corporate Party to this Action:  Environmental Integrity Project 

(“EIP”). 

Parent Corporations:  None. 

Publicly Held Company that Owns 10% or More of Party’s Stock:  None. 
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Party’s General Nature and Purpose:  EIP, a corporation organized and existing under the 

laws of the District of Columbia, is a national nonprofit organization that advocates for 

more effective enforcement and implementation of environmental laws. 

Sierra Club 

Non-Governmental Corporate Party to this Action:  Sierra Club. 

Parent Corporations:  None. 

Publicly Held Company that Owns 10% or More of Party’s Stock:  None. 

Party’s General Nature and Purpose:  Sierra Club, a corporation organized and existing 

under the laws of the State of California, is a national nonprofit organization dedicated to 

the protection and enjoyment of the environment. 

 

DATED: May 22, 2018 

/s/ Gabriel Clark-Leach 
Gabriel Clark-Leach 

       Environmental Integrity Project 
       1206 San Antonio St. 
       Austin, Texas 78701 
       Telephone:  (512) 637-9478 
       gclark-leach@environmentalintegrity.org 
 
       Counsel for Petitioners Environmental
       Integrity Project and Sierra Club 
 

 

 

      Case: 18-60384      Document: 00514482145     Page: 20     Date Filed: 05/22/2018



CERTIFICATE OF SERVICE 

I hereby certify that I have served the foregoing Petition for Review and Rule 26.1 

Disclosure Statement on Respondents by sending a copy via First Class Mail to each of 

the following addresses on this 22nd day of May, 2018: 

Administrator Scott Pruitt 
Office of the Administrator 
EPA Headquarters 1101A 
United States Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
 
Correspondence Control Unit 
Office of General Counsel (2311) 
United States Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
 
The Hon. Jefferson Sessions, III 
Attorney General of the United States 
United States Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 
 
 

          /s/ Gabriel Clark-Leach 
         Gabriel Clark-Leach 
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United States Court of Appeals 
FIFTH CIRCUIT 

OFFICE OF THE CLERK 
 
LYLE W. CAYCE 

CLERK 

 
 

 

 

 
TEL. 504-310-7700 

600 S. MAESTRI PLACE 

NEW ORLEANS, LA 70130 

   
May 22, 2018 

 
 
 
Mr. Avi S. Garbow 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
William Jefferson Clinton Building 
Washington, DC 20460 
 
 
Mr. Scott Pruitt 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
William Jefferson Clinton Building 
Mail Code 1101A 
Washington, DC 20460-0000 
 
 
 No. 18-60384 Environmental Integrity Proj, et al v. EPA, 
et al 
    Agency No. 83 Fed. Reg. 12753 
     
 
 
Dear Mr. Garbow, Mr. Pruitt, 
 
You are served with the following document(s) under FED. R. APP. P. 
15: 
 
Petition for Review. 
 
Special Guidance for Filing the Administrative Record: Pursuant to 
5th Cir. R. 25.2, Electronic Case Filing (ECF) is mandatory for 
all counsel.  Agencies responsible for filing the administrative 
record with this court are requested to electronically file the 
record via CM/ECF using one or more of the following events as 
appropriate: 
 
Electronic Administrative Record Filed; 
Supplemental Electronic Administrative Record Filed; 
Sealed Electronic Administrative Record Filed; or 
Sealed Supplemental Electronic Administrative Record Filed. 
 
Electronic records must meet the requirements listed below.  
Records that do not comply with these requirements will be 
rejected. 
 

 Max file size 20 megabytes per upload. 
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 Where multiple uploads are needed, describe subsequent 
files as "Volume 2", "Volume 3", etc. 

 Individual documents should remain intact within the same 
file/upload, when possible. 

 Supplemental records must contain the supplemental 
documents only.  No documents contained within the original 
record should be duplicated. 

 
Electronic records are automatically paginated for the benefit of 
counsel and the court and provide an accurate means of citing to 
the record in briefs.  A copy of the paginated electronic record 
is provided to all counsel at the time of filing via a Notice of 
Docket Activity (NDA).  Upon receipt, counsel should save a copy 
of the paginated record to their local computer. 
 
Agencies unable to provide the administrative record via docketing 
in CM/ECF may instead provide a copy of the record on a flash drive 
or CD which we will use to upload and paginate the record. 
 
If the agency intends to file a certified list in lieu of the 
administrative record, it is required to be filed electronically.  
Paper filings will not be accepted.  See FED. R. APP. P. 16 and 17 
as to the composition and time for the filing of the record. 
 
ATTENTION ATTORNEYS:  Attorneys are required to be a member of the 
Fifth Circuit Bar and to register for Electronic Case Filing.  The 
"Application and Oath for Admission" form can be printed or 
downloaded from the Fifth Circuit's website, www.ca5.uscourts.gov.  
Information on Electronic Case Filing is available at 
www.ca5.uscourts.gov/cmecf/.  
 
We recommend that you visit the Fifth Circuit's website, 
www.ca5.uscourts.gov and review material that will assist you 
during the appeal process.  We especially call to your attention 
the Practitioner's Guide and the 5th Circuit Appeal Flow Chart, 
located in the Forms, Fees, and Guides tab.  
 
Counsel who desire to appear in this case must electronically file 
a "Form for Appearance of Counsel" within 14 days from this date.  
You must name each party you represent, see FED. R. APP. P. and 5TH 
CIR. R. 12.  The form is available from the Fifth Circuit's website, 
www.ca5.uscourts.gov.  If you fail to electronically file the form, 
we will remove your name from our docket.   
 
Sealing Documents on Appeal:  Our court has a strong presumption 
of public access to our court's records, and the court scrutinizes 
any request by a party to seal pleadings, record excerpts, or other 
documents on our court docket.  Counsel moving to seal matters 
must explain in particularity the necessity for sealing in our 
court.  Counsel do not satisfy this burden by simply stating that 
the originating court sealed the matter, as the circumstances that 
justified sealing in the originating court may have changed or may 
not apply in an appellate proceeding.  It is the obligation of 
counsel to justify a request to file under seal, just as it is 
their obligation to notify the court whenever sealing is no longer 
necessary.  An unopposed motion to seal does not obviate a 
counsel's obligation to justify the motion to seal. 
 
 

      Case: 18-60384      Document: 00514482165     Page: 2     Date Filed: 05/22/2018



 
                             Sincerely, 
 
                             LYLE W. CAYCE, Clerk 

       
                             By: _________________________ 
                             Connie Brown, Deputy Clerk 
                             504-310-7671 
 
Enclosure(s) 
 
cc w/encl: 
 Mr. Gabriel Paul Clark-Leach 
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Provided below is the court's official caption.  Please review the 
parties listed and advise the court immediately of any 
discrepancies.  If you are required to file an appearance form, a 
complete list of the parties should be listed on the form exactly 
as they are listed on the caption. 
 

 _________________  
 
 

Case No. 18-60384 
 
 

 
 
 
ENVIRONMENTAL INTEGRITY PROJECT; SIERRA CLUB, 
 
                    Petitioners 
 
v. 
 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY; SCOTT PRUITT, 
 
                    Respondents 
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