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Executive Summary

Executive Summary

The U. S. Environment al Protection Agenfimglizngnd De
the Navigable Waters ProtectionRtled r evi se the definition of the
ifWaters ofStahesOnised foundational term establi

Water Act(CWA). The agencies are estabirglfour categories of jurisdictional waters atveelve

exclusions for features that would not be subject to CWA jurisdictierdiscussed further in this

document, the final rule reduces the scope of federal CWA jurisdiction over certain waters (e.g., some
ephemeral streams, isolated wetlands, and ditches) compared to prior regulations, although the agencies
are unable to quantifjhese changes with any reliable accuracy.

This Economic Analysis (EA) assesses the potential impacts bh#hehanges to the definition of
ifwaters of the United Statesd based on the pote
of fwatoef the United States. 0 Ifinalregnlatisncédarestoh e a g
the baselineofthBe f i ni ti on of A Wa tdeResodificdtion bffiPeExidtimgiRtlesd St a
(hereinafter referred to as tB819Rule), as that rule is implementeg¥4 FR 56626 (October 22, 2019)
The2019Rulebecame effective on December 23, 2019iared t he current definiti
United Stateso i n t h.dhe@gentiesamimplémectiegthe RO19Relg infbrraed i o
by applicable agency guidance documents and consistent with Supreme Court decisions and longstanding
agencypractice.

A separatdresource and Programmatic Assessnii@RiA) (U.S. EPA and Army, 202@&vailable in
Docket No. EPAHQ-OW-20180149 outl ines the agenciesd assessn
reviseddefinition on the regulation of aquatic resources across the country, as well as the potential effects
on CWA programs and certaiwtherprograms under other federal statuidse RPAalso provides

snhapshots of the applicable regulatory kgl frameworkscurrentlyin place in states arsbmetribesto

provide context for how aquatic resources are reguldtatwo documents together presemt a

assessment of thimalr ul e 6 s p ot Ehe agenaids havemppepacet these analyses pursuant to
Executive Order 12866 and they may help inform the public of the potential effects associated with this
rulemaking.The information presented in the EA and RPA, however, was not used by the agencies to
help determine the extent of their authority under the CWA.

Theeconomic analysis of this final ruéxamines the potential impacts of moving to a new defindfon
fiwaer s of t h anderthdinaleue frénthebagsebné of the019 Rule Due to the analytic

and data challenges discussed throughadtconfirmed by public comments on the proposed rule
analysesthe agencies provide a series of qualitativadyeses threedetailed case studieand a national
analysis of thestimatedavoided costs and forgone benefits offihal ruled potentialeffectson the

CWA sectiond04 programThe agenciebelieve these analyses to be the best assessment of potentia
impacts they can perform witny reliable accuracyhe agencies determined that a qualitative analysis
and a series of case studies, where waters potentially could be assessed on a smaller scale in specific
locations, was the best available alternatoreapplied empirical work estimating the potential benefits

and costs of thifinal rule. Focusing on smaller geographic scales allows the analyses to focus on areas
with better than average data availability, and when possible, to utilize additional location specific data
sourcesThis approach avoids invoking assumptions regarding unwarrgatentalizability of results

based orspecific, harrowstudies and maintains the transparency and rigor of approaches that are feasible
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Executive Summary

This economic analysis begins by systematically outlining the complexity and various layers of
uncertainty regarding &hpotential implications of the change in CWA jurisdiction. The two main
challenges faced by the economic analysis include determining the level of water resource regulation
undertaken by individual states and tebefore and in response to the change, the difficultyof
guantifying the amount, type, and location of water resources that change CWA jurisdictionaEatius
major challenge and uncertainty and its implications foptitentialcosts and bene§iof thefinal rule

are discussedelow and in detail inthis economic analysis.

Thenationalannualavoidedcoss of the CWA section 404 prograrare estimated ttangefrom
approximately$109 million to $513 millionMean values of the estimated national annual forgone
benefits from the CWA séion 404 program are estimatedrange from approximately $55 to
$173million.

Environmental Federalism

The agencies examined the potential responses of the states based on the economics literature on
environmental federalism, the local provision of prigbbods, and federalism more broadly. The agencies
assessed current state programs and the insight they provide regarding predicting future plans under the
CWA jurisdictional changeThe state programs will ultimately reflect added efficiencies gained fro

state level programs rather than a national program, potgrsigderior information held by state

regulators about local conditions that allow prioritizatiamgpoliciesthat reflecthe preferences of their
residents, and will differ from state-state. Informed by this information, thevealed behavior, along

with economic theory gleaned from the literature, suggests how state goverooudditespond to the

shift in the regulatory landscape. States have a continuum of responses to a change in CWA jurisdiction
based on legal, economic, and other constraints. These responses may differ depending on the type of
water resources, as well as acrpsgrams within a given state. The analysis considers CWA section 404
permitting and other surface water quality prog
jurisdiction may differ between the two types of prograimshis analysis, thagenéesexamineg four

different scenarios of potential state respengee of which is the continuation of current state programs
without any modification.

A state might chooseotto regulate waters that now fall solely under its jurisdiction. Indhg®, the

agencies would expepbtentialavoided costs and forgone benefits. At the other end of the continuum are
states with regulations that are as broad or broader in scopiithanle or the 2019 Rulén these states,

the change in jurisdictionaktope wouldikely have no cost or benefit implications. Many, if not most,
states likely fall in between thesgo ends of the continuurthefederalism literaturélustratesthat

states may be in a better positiban the federal governmeiatregulag local environmental public

goods €.g, water quality) Whengiven more flexibility over which waters to regulastates may be able

to direct resources toward their high priority waters and limit expenditures on their low priority waters,
thereby maxirizing the net benefits derived from their waters.

Complicating the analysis are differences in state roles across CWA programs. While most states have
been authorized to administer at least some, if not all, parts of the CWA section 402 National Pollutant
Discharge Elimination System (NPDES) program, only two states have assumed administration of the
CWA section404 dredged and fill material program, and therefore, some states méydaelpacity to
administerthe section 40grogramor expand state drgdd and fill permit programs that currently exist
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Executive Summary

The agencies emphasize, however, that if states do make regulatory changes to maintain the previous
federal baseline level of CWA jurisdiction then the states will likely incur some transition costs in the
short run The cost to states could be more or less than the cost to the federal government.

For state dredged and fill prograrpstentialstate responses to the change in CWA jurisdiction were
grouped intdhreepossibledistinctcategories basedonwwo t he st atebdés | aws may |
their regulations of aquatic resources, whetherstate haa statdevel dredged and fill programand

whether the state regulates waters more broadly than the. Thi¢fagencies recognize that notstiites

may behave as predicted, but made reasonable assumptions based on available information in order to
perform this assessment for informational purposeaddition, these potential responses were refined to
reflect the further examination of stategrams and comments from the state governments.

Table ES-1: Dredged/fill categorization criteria

Category State regulatory indicators Potentialresponse

1 State has broad legal limitations on regulating |Unlikely to increase state regulatory practices t
aquatic resources OR does not have a statel |address changes in federal jurisdiction.
dredged and fill program and relies QWA
section 401 certification to address dredged an
fill activities.
2 Has a statdevel dredged and fill program that |Likely to continue the sta®& O dzNNXB Yy (i
does not regulate waters of the state more practices and may choose to change state
broadly than CWA AND does not have broad lgprograms to provide some regulatory coverage
limitations on regulating aquatic resources g GSNR GKIG g2dzdZ R y2
' VAGSR {dF G5a 08
3 Has a statdevel dredged and fill program AND [[ A { Sf & (2 O2y GAydzsS (K
NB3dzA | G§Sa & ol cBNbadly thanpermitting practices, which already regulate
CWA beyond some areas @019 Rule

For state surface water programetentialstate responses to the change in CWA jurisdiction were

growed intotwo possibledistinctc at egori es based on the statebds |
resources and whether the state has NPDES authoriz&gjaim, states may not behave as predicted, but
the analyses are based on reasonable interpretaif the existing information for illustrative purposes.

Table ES-2: Surface water discharge permitting categorization criteria

Category State regulatory indicators Potential response
1 State does not have NPDES authorization OR |State programs likely to reduce scope following
broad legalimitations on regulating aquatic reduction of federal jurisdiction.
resources

2 NPDE%uthorized state that ALSO does not hayStates are likely toontinue their current

broad legal limitations on regulating aquatic  [regulatory practices, which may provide partial
resources regulatory coverage of waters that are no longe
Gl GSNAR 2F GKS ! yAGSR

The dredged and fill and other surface water state response categories were then used to create a numb
of possible state response scenarios for use in the an8lgsigrio 0 is a lower bound in which no states

are assumed to regulate newly fjorisdictional waters and Scenario 3 is an upper bound in which
assumes the largest number of statesld regulate newly nojurisdictional watersTable ES3 lays out
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Executive Summary

what is included in each scenarin.the agencies best professional judgment, based on the environmental
federalism literature (Fredriksson 2018), Scenario 0 is among the least likedyissdo take place.

Table ES-3: Treatment of the effect of state response in the analysis of costs and benefits of a
change in the des¢oftheWniteniStatesd fAwat er

|  Scenari®d | Scenariol | Scenario2 | Scenaric3
Change in baselindredged and fillpractices(affects CW/section 404 programs)
1 - Unlikely to increase (18) Included Included Included Included
2 - May increase (9) Included Included Included Excluded
3 - Likely continue (23) Included Excluded Excluded Excluded
Change in baseline surface water practid@dfects CW4Asections 402, 311, and 401 programs)

1 - Likelyreduce (11) Included Included Included Included
2 - Likelycontinue (39) Included Included Excluded Excluded

1Scenarios 1 and 2 are the same for €&/Asection404 program.

Data and Analytic Uncertainties

Limitations of the available data affected the
the potential effect of thinal rule and contributed to uncertainty in resullgspite prior administration
positions indicating that it was tipossible to map CWA jurisdictional waters with any accurdwy, t
agencieattemptedtouse he U. S. Ge o Natiapal dydrbgraphy Datasefifdyat high
resolution and t he U. SS FWI) NatonahWetandd/Inveadtdfi\\¥l)eo Ser v i
estimate th@otential effect of the proposed rule cartain water types across the country. The datasets
represent thenost comprehensiveational datasets of the potential location and extent of streams, rivers,
lakes, ponds, angetlandsof which the agencies are awafdter attempting the analysibowever, the

agencies concluded tHag¢cause neithetataset was created f@gulatorypurposeseven where streams

and wetlands are identified in the datasets the question of Cidiftion undethe baseline and the

final rule often cannot be answered. For examplefitiarule differentiates between intermittent and
ephemeral flow for purposes of federal regulatory jurisdiction under the CWA, but the NHD does not
differentiatebetween streams with intermittent or ephemeral flow in much of the caamdrgnay

misclassify streamflow permanence, for example, mapping certain perennial streams as ephemeral and
vice versalikewise, the NWlses a different definition of wetlandsthalh e agenci es 6 r eg
definition anddoes not contaieufficientinformation that would allow the agencies to identify wetlands

that meet or do not meettdee f i ni ti on of iadj ac basdine otleetfinalaruted s 0 u 1
such as whethehere is anaturalberm between the wetland and the nearest rSugshflow

misclassification and difference in definitioal®ong with other data limitationzevent the agemesfrom
identifying potential changes in jurisdictiomith any degree afeliade accuracyThe agencies have not
updated their exploratory analyses using these datasets for the final rule but describe their attempted
methodology irthe RPAfor the proposed and final rules with additional informatioApperdix A of
theRPA for theproposed rul¢U.S. EPA and Department of the Army, 201&4ease refer to tise
documentdor a more indepth discussion of these dzdits

EconomicAnalysis: CWA Jurisdictional Changefrom the 2019 Ruleto the Final Rule

The economic analystonsists of a series of qualitative analyseeedetailed case studieand a
national analysis of the CWA section 404 progriimless otherwise note, all values are expressed as
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Executive Summary

annual values and @018 dollars.The purpose of the qualitative analyisiso providea national
assessment of thmotentialeffects of thidinal rule without providing quantitative assessmeXd stated,
the agencies currently lack the datasets to quantitatively assesgehtaleffects ofthe final rule The
gualitative analysis is intended to provide information onghentialdirection of the effects based on
the best professional judgment of the agendieaddition, the agencies conducted three case studies in
three major watersheds to provitere detailednformation on thgotentialquantitative assessment of
the effectsThe case studies have considgetentialecological effects and their accompanying
economic effectsThe case studies highlight the complexity of the potential decision matrices and the
deph of data and modeling requiremeriihe case studies conclude that pogentialeffects of

provisions going beyond theseline of th@019 Ruleare modest regardless of the level of state
engagement in water resource protection as modeled in Scehtriosigh 3 The anticipatedotal cost
savingsfor the three case studiemnge fron$7.1to $226 million, and the estimated forgone beneliiss
than $1 to $3} million.! The results of the case studies demonstrate that onpothetialavoided costs
and forgone benefits of tH&WA section404 program can be estimateationwidewith the available

data Using the same methodologies employed in the case studies, the raatimunavoided costs of the
CWA section404 program are estimakéo range fron$244.5 million to $512.7 million under Scenario 0
andfrom $109.2to $263.7million over Scenariod through3. Mean values of the estimatedtional
annualforgone benefits from theWA 404 program are estimatatd$L73.2million under Sceario Q
Average ational annual forgone benefit estimatasge from $5.2to $62.5million overScenariod
through3. Low and high estimates of the national annual forgone benefits range 6romifion to
$206.7million over Scenarios 1 through Bor purposes of Executive Ord&B771 accounting, the
estimated annualized cost savings of the rule (i8®0k $277,303,339 and the present value of the cost
savings (in 208%) is $3,247,190,553.

Economic Analysis:Qualitative Analysesof the Potential Effects of the Final Rule on Major CWA
Programs

The first component of the analysis relies on a series of qualitative analyses of the major CWA programs
likelyaf fected by a change inittkad d&Hef€WVepogiamsy of A w3
including thesection303c) water quality standards program, gextion311 oil spill prevention

program, thesectiond01water quality ertification program, theectiord02 NPDES permit program,

and thesection404 permt program for the discharge of dredgw fill material, rely on the definition of

fiwat ers of t forgorogamiiniplerdent&ionaA revisad definitionfoflvat er s of t he
St a maysaflect thes€WA programs as implemented at the statelleRotential effects vary from

state to state based on a stateds abdraddréssheirand a
aquatic resourceblrough norregulatory programds?lease refer to thRPAfor a more detailed

description of these and other programs potentially affected bfjrthisule.

CWA Section 402

Facilitiesthat currently have a NPDES permit un@aWA sectiond02or an authorized state prograan
be assumed to either discharge fovatero f t he Unart etdo SwaatteerssO desi gnat
t he st aduthalizedstgteintwhigthey are located. THeal regulationmayresult in a

1 All estimatesin this analysis are annual estimates. There are no fixed compoagntixed costs) to thealculations.
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Executive Summary

jurisdictional change todischargeb s r ecei vi ng water omaydesulwimst r eam
potentialchange 0 t he di s cThiais qaelikely thgcase ifthet state does not currently
consider thesemmediate receivingat er s t o be 0 warfée Satemdsnotektend st at e
this status to these watersinrespanse a change in the defindbtion of
However, where the receiving water is no longer jurisdictional under the final ruterbgys pollutants

from a discharger to a downstreamisdictional waterasection 40ermitmaystill be required

depending on the circumstances

CWA Section 311

Section 311 othe CWA, Gil Spill Prevention, Preparedness, Reporting and Respmudedes two main
components that address the risk amnhizom oil spills: (1) spill prevention and preparedness, as
contained in the EPAG6s Spill Prevention, Contro
Plan (FRP) regulations for naransportation related facilities and in United States CoastdGurat
Department of Transportation regulations for transportatiated facilities, and (2) spill notification and
response, as described under the National Contingency Plan. The agstitiate that approximately
540,000 facilities are currently subjgo SPCC requirementJ his estimate is based on the number of
establishments in each industry sector and oil storage capacities. The estimate does not account for the
location of the facilities anathether they poser@asonable potential for a dischaitgreachawater

subject to CWA jurisdictionthereforejt is not possible to assess the degree to which a change in the
scope of jurisdictional waters will affect the number of regulated facilitiedetermining the reasonable
expectation of a dischge, facility owners consider solely the geographical and locational aspects of the
facility.

In addition,the EPA requires a subset of SPCC facilities that could, because of their locatoig
prepare and submiin FRP to the EPA Regional Administrator for the staté&ribewhere the facility is
located.Changes in CWA jurisdictionould affect the need for compliance with FRP requirements.

The agencies expect no change to compliance costs or spill risk fdigfacgiquired to comply with

equivalent state regulations or that elect to voluntarily implement SPCC measures. At the other end of the
spectrum are facilities located in states and Indian lands without spill prevention requirements and that do
not voluntaily follow industry standards. The compliance cost savings and spill risk are potentially larger
for these facilities. The agencies anticipate that most facilities potentially affectedfinatinele may

fall between these twends of the continuunin addition facilities may choose to implemesamespill

prevention measures that are considered good engineering practices for their industry, such as secondary
containment, overfill prevention, practices to ensure the safe transfer of oil to bulk staméajeersaand

visual inspections of bulk storage containers, even if they are not subject to 4aGCER.

CWA Section 404

Thefinal rule couldaffect requirements to obta@WA section404 permits for certain activitieis waters
whose jurisdictionlstatus vill change and for permittees to mitigate unavoidable impacts from those
activities, where applicabl&bsent any state, tribal, or local programs regulating these waters under their
own dredged/fill programs, developers and other project pesaffecting these noejurisdictional

waters may not take the same stigpavoid impacts to wetlands and other aquatic resousisesompared

to activities requiring £WA sectiond04 permit in th019 Rulebaselingnor would they need to
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demonstrat¢hat they have minimizegotential impact$o the maximum extent practicable. Furttbe
amount of mitigatiomequiredto offset impacts of activitiemaydecreaselue tothefinal rule, in the
absence of any similar state, tribal, or local requirements

CWA Section 303

The potential effect of the definitional change on the number of waterbodies added to the impaired waters
list (and subsequent total maximum daily load (TMDL) depgient) is uncertain. Absent the application

of the CWA to newly nofurisdictional waters, states and tribes can still choose to impose similaorstate
tribal law requirements on these waters irrespective of federal mandates. The development anafrevision
statewideor tribalwater quality standards is typically an ongoing process independent from changes to
the definition of fiwaters of the United States,
categories of watee(g.,ephemeral feates) that would be nejurisdictional under théinal rule.

Changes in CWA jurisdictiomaylead to requests for changes in TMDL waste load allocations (WLAS)
for pointsourcesand load allocations (LAs) for nonpoint sources. Given that there are ¢ymeme

than 73,000 completed TMDLSs nationwide, requests to revise even a small percentagecotithem
require significant resources to complete (U.S. EPA and U.S. Department of the Arng), 2018

CWA Section 401

Under thefinal rule, the number of CWA section 404 permits would be expected to decrease since
wetlandgthat no longer meet the definition iddjacent wetlandsand ephemeral featurdsr example,

woul d be categorically excl udnital Sthte®o nE otninee odfe fti hnei s
features are regulated based upon a-spseific significant nexus analysis under 2049 Rule as
implementedA reduction inCWA section404 permits could result in costs savings to states and

authorized tribes by reducinge number o$ection401 reviews and required staff time. However, a
reduction in the scope of CWA | ur regeiviproppsedn coul
impacts towvetlandsthat no longer meet the definition fiddjacent wetlanddephemeal features, and

certain other waters vidWA section 401 authority.

The vast majority of states have been authorized to admialsterparts of the CWAection 402

program States that have not been authorized for the section 402 program anduttibeiged to

administer section 401 would continue to have the opportunity to complete section 401 certification on
EPA-issued 402 permits. If there are fewer EBsuedsection402 permits, then there would be a

reduction in the number skction401 reviews and associated staff time. As wihtion404 permits, a
reduction in the scope of CWA | ur iededviproppbsedn coul
impacts tovetandsthatmayno longer meet the definition &vaterso f t h e U nviatseetbn St at e
401 authority.

Economic Analysis:Case Study Analyses

To support benefitost analyses of th@al rule, the agencies relied dhreecase studiefor the second
component of the economic analysithe case studies enable the agencies to focus on key geographical
areas to explore factors that deternpogentialrule impacts in greater detail than would be possible in a
national analysis givetine large size ankinitations of critical datasets. The agencies initially selected
three geographic regions. Within these regions, the agencies then identified a total of six watersheds
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Executive Summary

intersectinglO states to explore potential changes and resulting forgone benefits anedasmsts. The
major factors in selecting specific case study locations included: complete NHD data coverage,
availability of other datag(g, studies needed fononetizing forgone benefjtsand projected state
responses to a changeGRVA jurisdiction.The case study locations analyzed includeQh® River
Basin, the Lower Missouri River Basinand theRio Grande River Basin.

The case studies illustrate the potential impacts dinlaérule on major program areasotably on the
number of facilitiesubject to CWA section 311 oil spill prevention and preparedness regulations, section
402 permits, and section 404 permits requiring mitigatiand on theotentialresulting environmental
effects and impacts on regulated entities. For each case study, the agencies first identified the facilities
and activities covered under each of the three CWA programs under baseline conditions. The identified
facilities and actities were then assessed to determine whethercthég be affected by the changes to
regulatory requirements under tieal rule. The highresolution NHD and NWI data have significant
gaps and | imitations t huaethein as@ameddone tools kategagiaaltlyc i e s 6
identify waters that will change jurisdictional status undefitiad rule. Therefore, the agencies identified
affected facilities and activities using data from the relevant program databasefahthatinterpreted to
describe the flovelassificationof the affected resourceshere feasibleThese data most often reflect
site-specific assessments that supported the issuance of the permit.

The agencies thezstimatedhe potentialimpacts ofthe final ruleon compliaige costs, stream flows,
water quality, drinking water treatment, endangered and threatened species habitats, and other ecosysten
services. The agencies quantified and monetizeddtentialimpacts where possible given the available

data and methodb general.estimatedcannual avoided costs exceed annualized forgonefibgrbut
l'imitations of the data curtailed t hpetentagenci es o
environmental effects and forgone benefits offihal rule as well as somof the avoided costs

Under state response Scenariarfiiual avoided costs range fré1 million to $316 million per case
study watershedvhile annual forgone benefits range from almost &fréoaind .6 million.

Table ES-4: Estimates of avoided costs and forgone benefits of the potential CWA jurisdictional
change from the 2019 Rule to the Final Rule including all states (Scenarios 0)

Annual Avoided Costs Annualized Forgone Benefits
(2018$ millions) (20183% millions)!

Low | High Low | High
Ohio River Basin
CWA 402 $0.0C $0.0Q $0.0Q $0.00
CWA 404 Permit Application $0.41 $0.41 N/A N/A
CWA 404 Mitigatiom Wetlands &
Ephemeral Streams $8.46 $31.16 $0.70° $463
CWA 404 Mitigatiom Water Quality N/A N/A not monetize( not monetizec
CWA 404, Reservoir Dredging N/A N/A negligiblé negligible
CWA 31X FRP Requirements not monetizes not monetize not monetize( not monetizec
CWA 31X SPCC Requirements not monetizes not monetizeq not monetize( not monetizec

SUBTOTA $8.87 $31.57 $0.70 $463
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Executive Summary

Table ES-4: Estimates of avoided costs and forgone benefits of the potential CWA jurisdictional
change from the 2019 Rule to the Final Rule including all states (Scenarios 0)

Annual Avoided Costs

Annualized Forgone Benefits

(2018$ millions)

(2018$ millions)!

Low

High

Low |

High

Lower Missouri River Basin

CWA 402

not monetize(

not monetize

not monetize

not monetizec

CWA 404 Permit Application $0.27 $0.27 N/A N/A
CWA 404 Mitigatiorg Wetlands & "

Ephemeral Streams $141 $551 $0.13 $0.%4
CWA 404 Mitigatiorg Water Quality N/A N/A not monetize( not monetizec
CWA 404 Mitigatiorg Reservoir N/A N/A negligiblé negligible

Dredging

CWA 31Xk FRP Requirements

not monetize«

not monetizeq

not monetize(

not monetizec

CWA 31X SPCC Requirements

not monetize(

not monetize(

not monetize(

not monetizec

SUBTOTA

$1.68

$5.78

$0.13

$0.%4

Rio Grande River Basin

CWA 402

not monetize(

not monetize(

not monetize

not monetizec

CWA 404 Permit Application $0.11 $0.11 N/A N/A
CWA 404 Mitigatiom Wetlands & negligible negligible not monetize( not monetizec
Ephemeral Streams

CWA 404 MitigatioaWater Quality N/A N/A not quantified not quantified
CWA 40Mitigation-Reservoir N/A N/A not quantifieq not quantified

Dredging

CWA 31X FRP Requirements

not monetize«

not monetize(

not monetize(

not monetizec

CWA 31X SPCC Requirements

not monetize«

not monetize(

not monetize(

not monetizec

SUBTOTA

$0.11

$0.11

$0.00

$0.00

Total 3 Case Studies

TOTAL (Monetized Categories)

$1066|

$37.46

$0.83|

$547

1Annualized forgone benefifgresented in the body of the tablgre estimated at a Bercentdiscount rate.

2Forcomparison purposeshe estimated annualized forgone benefits from reduced mitigation requirements in the Ohio
Basin range from a low of $0.52 to a high $3.42 million aparZentdiscount rate.

3The estimated increase in annualized dredging<asestimated to be less than one thousand dollars per year.

4For comparison purposespaualized forgone benefits from reduced mitigation requirements in the Lower Missouri Riv
Basin range from a low of $0.09 million to a high of $0.61 million gtexéntdiscount rate.

5The estimated annual mitigation cost savings range from range of $192 to(&@6@l dollars, not millions of dollars)
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Executive Summary

Under state response Scenafi@nd 2 annual avoided costs ranged from1$@illion to $16.8 million
per case study watershewhile annual forgone benefits ranged from almost $0 16 ®2lion.

Table ES-5: Estimates of avoided costs and forgone benefits of the potential CWA jurisdictional
change from the 2019 Rule to the Final Rule excluding the impact from states that may continue
the 2019 Rule practices (Scenarios 1 & 2)

Annual Avoided Costs
(2018 millions)

Annual Forgone Benefits
(20185 millions)

Low High Low High

Ohio River Basin

CWA 402 $0.0 $0.0 $0.0 $0.0
CWA 40fermit Application $0.32 $0.32 N/A N/A
CWA 404 Mitigatiorr Wetlands& 2

Ephemeral Streams $6.64 $16.48 $0.3 $251
CWA 404 MitigatioaWater Quality N/A N/A not quartified| not quantified
CWA 404 Reservoir Dredging N/A N/A not quantified not quantified

CWA 31Xk FRP Requirements

not monetize(

not monetize(

not monetize

not monetizec

CWA 31X SPCC Requirements

not monetize(

not monetize(

not monetize

not monetizec

SUBTOTA

$6.96

$16.80

$0.38

$251

LowerMissouri River Basin

CWA 402

not monetize(

not monetize(

not monetize

not monetizec

CWA 404 Permit Application $0.27 $0.27 N/A N/A
CWA 404 Mitigatiolg Wetlands& 3

Ephemeral Streams $1.41 $551 $0.13 $0.4
CWA 404 MitigatioAWater Quality N/A N/A not quantifieq not quantified
CWA 404 MitigatioiReservoir N/A N/A not quantified not quantified

Dredging

CWA 31Xk FRP Requirements

not monetize(

not monetize

not monetize(

not monetizec

CWA 31k SPCRequirements

not monetize

not monetize

not monetize(

not monetizec

SUBTOTA

$1.68

$5.78

$0.13

$0.84

Rio Grande River Basin

CWA 402

not monetize(

not monetize(

not monetize(

not monetizec

CWA 404 Permit Application $0.11 $0.11 N/A N/A
CWA 40Mitigation ¢ Wetlands& negligible negligiblg not monetize( not monetizec
Ephemeral Streams

CWA 404 MitigationWater Quality N/A N/A not quantified not quantified
CWA 404 MitigatioiReservoir N/A N/A not quantified not quantified

Dredging

CWA 31Xk FRP Requirements

not monetize

not monetize

not monetize(

not monetizec

CWA 31X SPCC Requirements

not monetize

not monetize

not monetize(

not monetizec

SUBTOTA

$0.11

$0.11

Total 3 Case Studies

TOTAL (Monetize€ategories|

$8.75|

$22.69

|

$051]

$3.35

1Annualized forgone benefifgresented in the body of the tablgre estimated at a percentdiscount rate.

2For comparison purposethe estimated forgone annualized benefits from reduced mitigat&guirements in the Ohio Rive

Basin range from a low of $&%o a high of$1.85 million at a 7percentdiscount rate.

3For comparison purposespaualized forgone benefitsom reduced mitigation requirements in the Lower Missouri River
Basin rangérom a low $0.090 a high $0.& at a 7percentdiscount rate.

4The estimated annual mitigation cost savings range fro82$a $269 (actual dollars, not millions of dollars)
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Executive Summary

Under state response ScenaritoBl avoided costs and forgoenefit estimates decreasemewhat
Annual avoided costacross all case studies range friess thar$0.1 million to $16.8 million per case
study watershedvhile annual forgone benefits range from close to $0 for$lion.

Table ES-6: Estimates of avoided costs and forgone benefits of the potential CWA jurisdictional
change from the 2019 Rule to the Final Rule excluding the impact from states that may continue

the 2019 Rule practices (Scenario 3)

Annual Avoided Costs
(2018 millions)

Annual Forgone Benefits
(20185 millions)

Low | High Low | High

Ohio River Basin

CWA 402 $0.0 $0.0 $0.0 $0.0
CWA 404 Permit Application $0.2 $0.2 N/A N/A
CWA 404 Mitigatiorg Wetlands& >

Ephemeral Streams $6.64 $16.48 $0.38 $251
CWA404 Mitigation-Water Quality N/A N/A not quantified not quantified
CWA 404 Reservoir Dredging N/A N/A not quantified not quantified

CWA 31Xk FRP Requirements

not monetize(

not monetize

not monetize(

not monetizec

CWA 31k SPCRequirements

not monetize(

not monetize

not monetize(

not monetizec

SUBTOTA

$6.96

$16.80

$0.38

$251

Lower Missouri River Basin

CWA 402 not monetize(  not monetize( not monetize( not monetizec
CWA 404 Permit Application $0.(3 $0.03 N/A N/A
CWA 404 Mitigatiom Wetlands&

Ephemeral Streams $0.01 $0.8 <$0.01 $001
CWA 404 MitigatioaWater Quality N/A N/A not quantified not quantified
CWA 404 MitigatioReservoir N/A N/A not quantified not quantified

Dredging

CWA 31Xompliance

not monetize(

not monetize(

not monetize(

not monetizec

CWA 311 Compliance

not monetize(

not monetize(

not monetize(

not monetizec

SUBTOTA $0.04 $0.06 <$0.01 $0.01
Rio Grande River Basin
CWA 402 not monetizeq  not monetize( not monetizeq not monetizec
CWA 404 Permit Application $0.11 $0.11 N/A N/A
CWA 404 Mitigation Wetlands& negligiblé negligibleg not monetize( not monetizec
Ephemeral Streams
CWA 404 Mitigatiorm Water Quality N/A N/A not quantified not quantified
CWA 404 Mitigatio Reservoir N/A N/A not quantified not quantified

Dredging

CWA 31Xk FRP Requirements

not monetize(

not monetize(

not monetize(

not monetizec

CWA 31X SPCC Requirements

not monetize(

not monetize(

not monetized

not monetizec

SUBTOTA

$0.11

$0.11

$0.00

$0.00

Total 3 Case Studies

TOTAL (Monetized Categorie|

$7.11

$16.97|

$0.38]

$2.52

1Annualized forgone benefifgresented in the body of the tabkere estimated at a percentdiscount rate.

2Forcomparison purposeshe estimated forgone annualized benefits from reduced mitigation requirements in the Ohio

Basin range from a low of $@% a high of $1.8B million at a 7percentdiscount rate.

3 The estimated annual mitigation casavings range from range of ®to $269 (actual dollars, not millions of dollars)
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Executive Summary

Economic Analysis:National Analysis CWA Section404 Analysis

The case studies demonstrate t hat ediadteguantifyendt at i

value thepotentialeffects of thdinal rule on theCWA sectiors 402 and 311 progranaross the country
but that it is possible testimateguantify, and value at least some of the potential effects dinhérule
throughthe CWA secton 404 programmationwide Accordingly, to evaluate thgotentialimpacts of the
final rule at the national levethe agencies focused patential CWA section404 program impacts of the
final rule for which data are sufficient to develogrtainquantiaitive estimates. The approach
incorporates the predicted state response under various scesee®adtionll.A.4). Inputs for this
analysis were derived using teeme approach as described for the case stigdieSdctionlll.B.2.2.2),
which relies orCWA sectiod 04 per mi t d a Operafion andhMainterencE€Bussp s 6
Information Link, Regulatory Modul6ORM?2) database to identify aquatic resources and permits
potentiallyaffected by thdinal rule. To estimate cost savings, the agencies used the same methodology
described in Sectioitl.B.2.2.2.1

Table ES-7: Total national estimated CWA section 404 related annual cost savings (millions
2018%)

Scenario & Scenarie 1&22 Scenaria3®
Cost Type - - -
Low High Low High Low High

Permit Cost

Savings $27.2 $27.2 $14.6 $14.6 $11.7 $11.7
Mitigation Cos q o a

Savings $217.2 $485.5 $115.9 $249.1 $97.5 $202.8
Total $244 .5 $512.7 $130.6 $263.7 $109.2 $214.5

lincludes all states except Hawaii.

2Scenario 1 and 2 are identical for the CWA section 404 program. These scemduidsAlaska, Alabama, Arkansas, Arizot
Colorado, Delaware, Georgia, lowa, Idaho, Kansas, Kentuakiang Missouri, Mississippi, Montana, North Carolina, Nor
Dakota, Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, Texasd\Uesconsin
3IncludesAlaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Missouri, Mississippi, North Dal
Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, and Texas

To estimate forgone benefits, thgencies relied upon a wetland valuation ragtalysis function. The
metaanalysis uses the results of multiple wetland valuation studies to derive an underlying valuation
function that can be adjusted and applied natiorfadgAppendixD).
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Executive Summary

Table ES-8: Total national estimated CWA section 404 related annual forgone benefits (millions
2018%)

Mear;:NTP Mean estimate LV?A{S 5;? Lower 5th U\[/)VF')I?FF’ Qitrh Upper 95th

. P of forgone P estimate of P estimate of

Scenario | household : household , household .
per acre benefits per acre forgonebenefits per acre forgonebenefits
(2018$) (millions 208%$) (2018%) (millions 20B9%) (2018%) (millions 20B9%)
Scenario $0.02 $173.2( <$0.01 $28.62 $0.10 $554.94
oenario &2 $0.02 $62.49 <001 $8.22 $0.10 206.7C
Scenario 3* $0.02 $55.15 <$0.01 $6.04 $0.10 192.31

1Estimatedannual average mitigation reduction based jpermits issued in years 202015 with mitigation requirements on
waterwaysdetermined to beRPWWNype wetlandsor interpreted to beephemeral streamsExcludes permits issued for
mitigation or restoration activities because the main purpose of theseities is to restore or enhance ecosystem services
provided by water resources as opposed to dredge and fill activities that lead to permanent or temporary losses of ecc
services.

2Includes all states except Hawaii.

3Scenario 1 and 2 are identical for the CWA section 404 program. These scemduidsAlaska, Alabama, Arkansas, Arizot
Colorado, Delaware, Georgia, lowa, Idaho, Kansas, Kentuaiksiang Missouri, Mississippi, Montana, North Carolina, Nor
Dakota,Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, Texas)dJ&isconsin

4IncludesAlaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Missouri, Mississippi, North Dal
Nebraska, New Mexictevada, Oklahoma, South Carolina, South Dakota, and.Texas

The estimate€WA sectiond04-relatedcost savings from avoided permit applications and mitigation
generally exceed forgone benefits of wetlah@lhis is true for all four state response scensatie
agencies analyzed and under most costitingness to pay\WTP) assumptions. For example, under
Scenarig 1 & 2, estimatechnnual cost savings range betweeB®@&million and $53.7million (under
low and high cost assumptionspmpared t@stimated forgone benefits cd&5million (based on mean
WTP). However,high estimates dbrgone benefits based on the"q&ercentile of the WTP for wetlands
are greater than the lower bound of estimated cost sawmtgsScenariosl through 3UnderScenario O,
high estimates of forgone benefits are greater than cost estimates under both low and high cost
assumptions.

2To calculate the value for wetlands, the agency estimated the lump sum value for household willingness to pay for additional
acres of wetlands. For more detailed discussion on valuation of wetlands,ggleadppendix D.
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| 22 Introduction and Overview

. Introduction and Overview

The U. S. Environment al Protection Agenfimglizngnd De
The Navigable Waters Protection Ruldhat r evi ses the definition of
iwWaters of the United SHishihgahgurisdictonalacode ofthe&Cléaant i on al
Water Act CWA). The agencies are estabirglfour categories of jurisdictional waters atveelve

categories oéxclusions fowaters andeatures thaare notsubject to CWA jurisdiction. Waters that are

either within oroutside the scope of CWA jurisdiction may be subject to separate state or tribal

authorities.

The definition of fwaters of the United Stateso
published a final rulefiemittiitdredofiCdéWatne Watefr tRh
(hereinafter referred to as the 2015 Rule). 80 FR 37054ebruary 28, 2017, the President issued
Executive Order 13778 entitled fiRestoring the R
Reviewingrshefowae United Statesd Rule. o0 The EX
review the 2015 Rule and to issue a proposed rule rescinding or revising the 2015 Rule as appropriate anc
consistent with law. The Executive Order also directsthe agencike o ficonsi der i nterp
6navigabl e watersodo . . . in a manneRapanosvsi st ent
United States547 U.S. 715 (2006).

The agencies have engaged in a-step rulemaking process to implement thedtxi@e Order. On

October 22, 2019, the agencies completed the first step by finalizing a rule that repealed the 2015
definition of Awater s o theprd2@5 regulationéhdreiraftearéfezraddo a n d
as the 2019 Rule®4 FR 56626

On February 14, 2019, the agencies published a
United States. o0 84 FR 4154. The agencies propos
eleven categories of waters and features tloaldvbe excluded from the definition. The public comment
period closed on April 15, 2018.summaryot he agenci es 6 rigavglablenstte t o ¢ 0
docket for the final ruleThisfinalruler evi si ng the definiti @n cofmpfvedte
the second steip thetwo-step approacto implement EO 13778.

This Economic Analysis (EA) assessespb&entiali mpact s of the changes to
the United Statesd based on the potential effec
of the United States. 0 dwrhe tedulaton cBrdparestiohthe dasepfdhec i e s
2019 Rule as implementetihe 2019 Ruldecame effective on December 23, 2019, iaridecurrent
definition of Awa inthe Godeoof FedetaldRegulattirthe atjen8ds enplameni

the 2019 Rule informed by applicable agegaidance documents and consistent with Supreme Court
decisions and longstanding agency practice.

Unlike some otheenvironmental regulations, tHisial rule is not correcting a market failure. Instead, the
agencies arpromulgatinghis rule tobetteral i gn t he regul atory definiti
Statesodo with the agenciesd authority wunder the
and Supreme Court guidance. The rule also prowl@egy and regulatory certainty gpates tribes, the
regulated community, and the public.
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| 22 Introduction and Overview

A separatdresource and Programmatic Assessr{iRRA) (U.S. EPA and Army, 202@&vailable in the

docketon Regulations.goat Docket Id. No EPA-HQ-OW-20180149for this final rulg outlines the
agenciesbd assessment reviseddefiniton gnthe regnlationaofiaquaticf ect s o
resources across the country, as well as the potential effects orp@gtams and certawther

programs under other federal statutidse RPA also provides snhapshots of the applicable regulatory and
legal framework currentlin place in states arsbmetribesto provide context for how aquatic resources

are regulatedThe two documents together preseanbas s e s sment of impactss r ul ed s

The agencies prepared this EA and corresponding RPA to satisfy the requirements of EO 12866 and to
provide information to the public about the potential effects of the finalvitién the limitations of

available databut have notused thisofr mat i on t o deter mine where to
statutory authority. The basis for the final rule is described in detail in the preamble.

This EA is organized as follows. Chapter One describes the jurisdictioopeof the CWAunder the
2019 Rule baselinand how jurisdictiormay changeunder the final rule, including a discussion of
potential effects across categories of wat€tsapter Two describes the potential state, tribal, and
regulated entity responses to tfiigal rule. Chapteifwo also details the data and analytic issues faged
the agencies in analyzing the potential effecthisfrule. Chapter Three contains the analysis of the
potentialimpacts of this rulen CWA programsthree detailed case studesamning thepotential
impacts of the ruleanda nationallevel evaluation of the CWA&ection 404 program. ChaptEour of this
EA provides a Regulatory FlexibiitAct analysis.

LA Summary of the Changes in CWA Jurisdiction Due to the Final Rule

LAl The 2019 Rule

The agencies are currently implementiragionwidet he def i ni ti on of fAwaters
the2019 Ruleas informed by applicable agency guidance documents and consistent Witfitdte

States v. Riverside Bayview Homes, SWANDGRapanogiecisions and longstanding agency practice.
Consistent with th®apanosGuidancejn most portions of the countrihe agencies determine that a
water can meet either the pluralityds or Justic

The agenciesurrentlyassert jurisdiction over the following waters:
A Traditional navigable waters (TNWSs);
A Wetlands adjacent to TNWs;

A Non-navigable tributaries of TNWSs that are relatively permanent where the tributaries typically
flow yearround or have continuoukfv at least seasonalle.g, typically three months); and

A Wetlands that directly abut such tributaries.

Underthe RapanosGuidance, lhie agenciesurrentlyassess whether the following waters are
jurisdictional based on a caspecific analysis to determine whether they have a significant nexus with a
TNW:

A Non-navigable tributaries that are not relatively permanent;
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| 22 Introduction and Overview

A Wetlands adjacent to naravigable tributries that are not relatively permanent; and

A Wetlands adjacent to, but that do not directly abut, a relatively permanenawigable
tributary.

A significant nexus analysgerformed according to tHiRapanosGuidanceassesses the flow

characteristics ahfunctions of the tributary itself and the functions performed by all wetlands adjacent to
the tributary, including consideration of hydrologic and ecologic factors, to determine if they significantly
affect the chemical, physical, and biological intggat downstream TNWSs.

Relatively permanent waters are interpreted in the guidance documents as tritth&trigpically flow
yearround or have continuous flow at least seasonally, (typically three months)Wetlands that have

a Acontincomsesuirdmcear e t hoeg,theyharnot sepamteddby r e c t |
upl ands, a berm, dike, or similar feature from
The agRapanéskusibdance recogni zceosnttihmuo ush es wdduarcad i d o
Aiphysioaalkction requirementodo and fAdoes not requi
bet ween the wetl®and and the tributary. o

The agencies have |l ong defined TNWeenlpused(oawerlel) w,
used in the past, or may be susceptible to use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the ti
encompass tidal waters, inding tidally-influenced ditches and wetlandhe agencies issued guidance

in 2007 regarding TNWs that helped inform the application o205 Rule practice and is used under

the 2019 Rulé.

The agenciesd 2019 Rul e i oothérjurisdicsionalwatetsasnds t hat
jurisdictional, defining fAadjacento to mean fibo
states, AWetl ands separated f r-made dkesoebarrievsanateral s o
riverbermspeach dunes and t he | i kRapamosGuidahe dhe agereiast we't

clarified that they consider wetlands adjacent if they meet one of three criteria: 1) there is an unbroken

3 For purposes dhe RapanosGuidance, a tributary includes natural, raltered, or mamade water bodies that carry flow
directly or indirectly into a traditional navigable watEBurthermore, a tributary, for the purposes of the guidance, is the
entire reach of the stien that is of the same ordee( from the point of confluence, where two lower order streams meet to
form the tributary, downstream to the point such tributary enters a higher order stream). The flow characteristics of a
particular tributary generally ibe evaluated at the farthest downstream limit of such tributarythe point the tributary
enters a higher order stream), unless data indicate the flow regime at the downstream limit is not representativeeof the enti
tributary.

4The agencies ka further clarified that three months for seasonal flow was provided as an example in the guidance, and the
agencies have flexibility under the guidance to determine what seasonally means in a specific case. For instance, in one case
the agencies foundhat two months of continuous flow was seasonal at a particular site in a particular region of the country.
Seefi Memor andum t o Ass e20079J4usayadabtkiatct i on f or N WP
https://usace.contentdm.oclc.org/utils/getfile/collection/p16021coll5/id/1437

5 See, e.g., Rapan@uidance at n.28.

6SeefU. S. Army Corps of Engineers Jurisdictional Determinat
Navi gab | eavaildhle athttps://udage.contentdm.oclc.org/utils/getfile/collection/p16021coll11/id/2316
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| 22 Introduction and Overview

surface or shallow suurface connection to jurisdictionahters; 2) they are physically separated from
jurisdictional waters by mamade dikes or barriers, natural river berms, beach dunes, and the like; or 3)
their proximity to a jurisdictional water is reasonably close, supporting the sdased inferencdnat

such wetlands have an ecological interconnection with jurisdictional waters. Under the guidance, non
jurisdictional ditches and other features like swales can contribute to a surface hydrologic connection
between a wetland and the water to which @dgcent.

Under the 2019 Rule baseline, ditches are fwat e
one of the categories for jurisdictioa.g., TNWs, interstate waters, relatively permanent waters).

TheRapanosGuidance does not addsawaters not at issue in tRapanosase, including interstate
waters, the territorial seas, and the fA(a)(3)0
(a)(3) provision was addressed inthe 280¥ANC@ e ci si on and t Bne20@Bgenci e s §
SWANCQ@Quidance€. Since the 2001 decision 8BWANCCthe agencieare not aware of assertions of
jurisdiction over nonnavigable, isolated, intrastate waters using the (a)(3) portion of the reghjatiuns
agencies

The 2019 Rule defines Awaters of the United Sta
wetlands. Under the 2019 Rulent er st at e waters are fAwaters of t
navigable for purposes of Federal regulation under (a)(1) and do not connect to such waters. In ORM2,
these waters agenerallycaptured under other categories inaperoved juridictional determination

(AJD) form, including categories for TNWSs, tributaries (relatively permanent waters enefaiively

permanent waters), adjacent wetlands (those adjacent to a TNW, directly abutting a relatively permanent
water, adjacent to but ndirectly abutting a relatively permanent water, or adjacent teralatively

permanent waters), and impoundments of jurisdictional waters.

TheCWAand the agenciesd6 2019 Rule include Athe t
The territoral seas are also considered to be TNWSs under the 2019 Rule and are portrayed as such in the
ORM2 database.

Underthe 2019 Rule, impoundmeria§jurisdictional waters remain jurisdictional. Impoundments were
not addressedirectly by theRiverside BayvienSWANCCor RapanosSsupreme Court decisions.

Under the 2019 Rul e, certain waters are exclude
rul e |l anguage or are generally notRapanogBudandeor e d i
preamble language from the 1980s regulations, which the agencies utilize as part of implementation of the
2019 Rule. Excluded waters are rAarisdictional and not subject to the regulatory programs of the

CWA. Prior converted cropland and waste treatmgstesns have been excluded from the regulatory
definition of Awaters of the United Stateso sin
recodified in the 2019 Rule. In preamble language explaining the 1980s regélatidrs theRapanos
Guidance, the agencies have also interpreted certain waters to-pegiadittional. The 1986 and 1988

7 See68 FR 1991, 1995 (January 15, 2003)
8See33 U. S. C. 1362(7), defining fdnavi giecldingtheterittodalseas as @t he
9See51 FR 41206, 41217 (Nov. 13, 1986)d 53 FR 20764, 20765 (June 6, 1988)
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| 22 Introduction and Overview

preamble language states that the agencies do not consider certain waters, such as artificially irrigated
areas which would revert to upland if the irtiga ceased or certain artificial stock watering ponds
created by excavating and/ or di ki ngRaghnoyGuidaacea d, t
states that the agencies generally will not assert jurisdiction over the following features: @wal

erosional feature®(g, gullies, small washes characterized by low volume, infrequent, or short duration
flow) and ditches (including roadside ditches) excavated wholly in and draining only uplands and that do
not carry a relatively permanent flaf water. The Corps documents when they find aquatic resources
under the 2019 RulBapanogsuidancepractice to be nojurisdictional as a category in ORM2. The
database, however, does not record the reason for such determinations.

I.LA.2 The Final Rule
Theagencies6 revised definition of Awaters of th

A The territorial seas and TNWs (paragraph (a)(1) waters);

A Tributaries (paragraph (a)(2) waters);

A Lakes, ponds, and impoundments of jurisdictional waters (pataged(3) waters); and
A Adjacent wetlands (paragraph (a)(4) waters).

With the final rule, the agencies continue to include the territorial seas and TNWs (including water which
are subject to the ebb and flowhefrtuhe tndej)pas
territorial seaso into the (a)(1l) category to s
the Corps captures these types of waters dRamnosAJD form and in its ORM2 database under the

2019 RuleRapanosGuidance practice. The rule eliminates interstate waters as a separate, standalone
category of jurisdictional waters. Interstate watersainjurisdictional if they meet another category of
jurisdictional waters under the final rule (territorial seas or TNWSs, tributdaiess, ponds, and

impoundments of jurisdictional waters, amdjacent wetlandsT.hese waters did not have a separate

categoy on theRapanosAJD form or in the ORM2 database.

The agencies include tributaries of the territo
final rule. The rule defines Atributaryo to mea

A river, stream, osimilar naturally occurrig surface water channel that contributes surface

water flow to a paragraph (a)(1) water in a typical ystirer directly or indirectly through one or
more paragraph (a)(2) through (4) waters. A tributary must be perennial or intermittent in a
typical year The alteration or relocation of a tributary does not modify its jurisdictional status as
long as it continues to satisfy the flow conditions of this definition. A tributary does not lose its
jurisdictional status if it contributes surfasaterflow to adownstream jurisdictional water in a
typical year through a channelized Aanisdictional surface water feature, through a

subterranean river, through a culvert, dam, tunnel, or similar artificial feature, or through a debris
pile, boulder field, or sintér natural feature. The term tributary includes a ditch that either
relocates a tributary, is constructed in a tributary, or is constructed in an adjacent wetland as long
as the ditch satisfies the flow conditions of this definition
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APerenni al aasi fisdigffiarcee wat err durmdvi d gi Icrotnd ri miutotuesd
isurface water flowing continuously during cert
precipitation é.g, seasonally when the groundwater table iseé¢edat or when snowpack
AEphemeral 06 is defined as fAsurface water efg)] owin
rain or snow fall ) . ofributarg indludes anly thosa liverdasd sttearhsiwithi t i o
perennial ad intermittentflowT he agenci es ar e u sfinal mletb imean &sectiom 0 r
of a stream or river along which similar hydrologic conditions exist, such as discharge, depth, area, and
slope.

Ditches are not a standalone category irfitied rule, but they are jurisdictional if they are TNWs

(including tidal ditches) or if they are tributaries. The tétributaryp as defined, includes those ditches

that either relocate a tributary, are constructed in a tributary, or are construatiacent wetlands as

long as those ditches satisfy the flow conditions ofthibutarydod e f i ni ti on. The ter m
as fia constructed or exc aWPatiorsdf dithesaconsteutted in dgadentt o
wetlands may also Qarisdictional as adjacent wetlands under certain circumstances.

The final rule includes lakes, ponds, and impoundments of jurisdictional waters as a separate category of
ifwaters of the United States. 0 fiLakvad earsd poende
to mean standing bodies of open water that contribute surface water flow to a territorial sea or TNW in a
typical year either directly or through one or more jurisdictional waters. A lake, pond, or impoundment
does not lose its jurisdional statusf it contributes surface water flow to a downstream jurisdictional

water in a typical year through a channelized-jusisdictional surface water feature, through a culvert,

dike, spillway, or similar artificial feature, or through a debils, boulder field, or similar natural

feature. A lake or pond, or impoundment of a jurisdictional water is also jurisdictional if it is inundated by
flooding from a territorial sea, a TNW, a tributary, or another jurisdictional lake, pond, or impoundment
of a jurisdictional water in a typical year

A lake, pond, or impoundment of a jurisdictional water is jurisdictional under the final rule if it is a TNW
(e.g, Lake Michigan or Lake Mead), though it would be identified as jurisdictional under thatryadégo
the final rule, not the Al akes and ponds, and i

The fourth and final category of dAwaters of the
final rul e def i nes \ietadds that: €)rabut, weaning t toack ai leastat oheh 0 s e
point or side of, a territorial sea, a TNW, a tributary, or a lake, pond, or impoundment of a jurisdictional
water; (ii) are inundated by flooding from a territorial sea, a TNW, a tributary aieapond, or

impoundment of a jurisdictional water in a typical year; (iii) are physically separated from a territorial

sea, a TNW, a tributary, or a lake, pond, or impoundment of a jurisdictional water only by a natural berm,
bank, dune, or similar natirfeature; or (iv) are physically separated from a territorial sea, a TNW, a
tributary, or a lake, pond, or impoundment of a jurisdictional water only by an artificial dike, barrier, or
similar artificial structure so long as that structure allows fdrecthydrologic surface connection

between the wetlands and the jurisdictional water in a typical year, such as through a culvert, flood or tide
gate, pump, or similar artificial feature. An adjacent wetiandrisdictional in its entirety when a road o

similar artificial structure divides the wetland, as long as the structure allows for a direct hydrologic
surface connection through or over that structure in a typical year
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| 22 Introduction and Overview

The final rule lists 12 types of nguarisdictional waters, also known as exdda waters, one of which
makes clear that waters or water features that
are not jurisdictional. The agencies retain two existing exclusions for prior converted cropland and waste
treatment systes) though they are defining those categories in regulatory text for the first time. The
agencies define fAprior converted croplando in t

Any area that, prior to December 23, 1985, was drained or otherwise manipulated for the purpose,
or having the effect, of making production of an agricultural product possible. EPA and the Corps
will recognize designations of prior converted cropland made by the Secretary of Agriculture. An
area is no longer considerpdor converted croplandor purposes of the Clean Water Act when

the area is abandoned and has reverted to wetlasdefined in paragraph (c)(16) of this section.
Abandonment occurs when prior converted croplamibt used for, or in support of, agricultural
purposes at leasnce in the immediately preceding five years. For the purposes of the Clean
Water Act, the EPA Administrator shall have the final authority to determine whether prior
converted cropland has been abandoned.

Thus, the agencies are clarifying thatadedignaon of fApri or converted cro
CWA no longer applies if the area has been abandoned and reverted toavitlgmeifinal rule, the
agencies define fiwaste treatment systemsontto in
ponds (such as settling or cooling ponds), designed to either convey or retain, concentrate, settle, reduce,
or remove pollutants, either actively or passively, from wastewater prior to discharge (or eliminating any
such discharge). o

Also excluded front he definition of fAwaters of the United
including groundwater drained through subsurface drainage systems; ephemeral features, including
ephemeral streams, swales, gullies, rills, and pools; diffuse stormwaieff and directional sheet flow

over upland; ditches that are not specifically included as the territorial seas, TNWSs, or tribagasiel,

as those portions of ditches that have been constructed in adjacent wetlands that do not satisfy the
conditions of the Aadjacent wetlandso defini tforon; ar
agricultural production, that would revert to upland should application of irrigation water to that area
cease; artificial lakes and ponds including waterage reservoirs and farm, irrigation, stock watering,

and log cleaning ponds, constructed or excavated in upland or-junsgictional waters, so long as

those artificialakesandpondsare notimpoundment®f jurisdictional watershat meet the catitions of

the definition of fAlakes and ponds ,filed degressionp ou n d
constructed or excavated in upland or in4uaisdictional waters incidental to mining or construction

activity, and pits excavated in uplhor in norjurisdictional waters for the purpose of obtaining fill,

sand, or gravel; stormwater control features constructed or excavated in upland ejuirisdational

waters to convey, treat, infiltrate, or store stormwateraffinrand groundwaterecharge basins, water

reuse, and wastewater recycling structures, including detention, retention, and infiltration basins and
ponds, constructed or excavated in upland or irjaosdictional waters

The final rul e incl uidrees, aeffadarmditn armny Hiogh fvha tgehr t
waters and waters subject to the ebb and flow o
definition for fiwetlandsd remains unchanegdedanfd o
fordinary high water mar ko al so ar e uThecabeadeg ed f
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| 22 Introduction and Overview

add the term fiuplando to their regulations for
land area that under normal circumstsdoes not satisfy all three wetland factoes hydrology,
hydrophytic vegetation, hydric soils) identifie
the ordinary high water mark or the high tide line of a jurisdictional water

I.LA.3 Comparison of Scope of Jurisdiction between the 2019 Rule and the Final Rule

In this section, the agencies describe potential changes to the CWA jurisdictional status of categories of
waters under the final rule. The agencies describe these potential chamgeset! to th@019 Rule
baseline.

I.LA.3.1 Traditional Navigable Waters (TNWSs)

Under the final rule fte agencies continue the regulation of TNW/qa)(1) waters, including waters
subject to the ebb and flow of the tide. The final rule mesifie regulatory text compared to the
baseline by adding the territorial seas to the (a)(1) categorthibahange in the regulatory text does not
have areffect on which waters would be regulated as TNW® agencies discuss $ection Ill.A ofthe
final rule preamble the cadaw and their principles for determining TNWEhe agencies generally

determine whether a water is a TNW for purposes of aspéclfd .e, on -ap@ciafecd basi

based on tests established by the courts reaching all the way back tothe lat€ 1880s agenci es 6
application of those tests evolves as the case law evolves, and the agencies will continue this practice
under thdinal rule as it applisto the baseline.

A fiesapseeci fi cd determination does not designate t
only designated a TNW for that one AJD and only in the specified review area. In addition, under the
2019 RuleRapanogsuidancepractice some Corps Districts have chosen to document an aquatic resource
as a perenniaklatively permanent watémnstead of a casspecific TNW for ease of documentation and
workload. Some AJDs faelatively permanent watetisereforeare TNWSs, so the ORM2 data on TNWs
under the 2019 RulBapanogsuidancepractice likely underestimate the number of TNWs. However,

those aquatic resources would be captured inglagvely permanent watecategory described in the

ATr i but arhelens Accosdiagta ORMB data for FYA3Y18, 18,204 waters were determined to

be jurisdictional as TNWs undére Rapanosuidancepractice, which the 2019 Rule-established.

This number includes any tidal wetlands that the Corps has determined grevéa@{s, but the agencies

are unable to parse out how many of these determinations may have been for such wetlands.

I.LA.3.2 Interstate Waters

Thefinal ruleremovesi nt er st at e waters as a separate categgd
change fran the baseline. With this change, interstate waterfurisdictional if they meet one of the
categories of Afwaters of t(TNWs, tdhutariestakles, fandst es ¢ und
impoundments of jurisdictional watersdjacent wetlangsUnder the 2019 Rule, any waters that are part

of a state or international boundary or that cross state or international boundaries may be considered
jurisdictional as interstate wataegardless of whether they are TNWs or actually connect to a TNW or
otherjurisdictional waterFor example, a wetland straddling a state line would be considered

jurisdictional without satisfying any of the conditions for adjacency described in eitheagamos

plurality or concurring opinions. The final rule may therefoum the number of waters, including

wetlands, considered to be jurisdictional compared to the baseline where they would not meet one of the
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| 22 Introduction and Overview

categories of jurisdictional waters under the final rule, but the agencies lack sufficient data to quantify the
difference

TheRapanosAJD form andthe associate@RM2 datado not indicate whether a water is jurisdictional
because it isoboahniBiendr s detecmiyrepreadateddy ather ©ORM2

categories of aquaticresourcBse cause fii nterstate wRdpanosDformir e no
or in the associated ORM2 dathe agencies are unable to quantify the potential change in jurisdiction
under the final rule relative to the baseline with respect to interstate wWidteragencieare not aware of

any database that identifies the jurisdictional status of interstate \{jatdusling any interstate wetlands

or interstate ephemeral watebg)sed solely on the fact that they cross state lines or any other resource
that would identify these waters and therefore lack the analytical ability to perform a comparative analysis
with precision

I.LA.3.3 Territorial Seas

Underthe finalrulefte agencies continue the regulation of
St a tbet somidine the territorial seas in (a)(1) with TNWs. The agencies anticipate that there will be no
change in the jurisdictional status of these waters compared to the baseline.

The ORM2 database does not record under the 2019Rpl@hosGuidancepractie whether a water is
a Aterritori al sea. 0 Territorial seas would all
RuleRapano<Guidancepractice.

I.LA.3.4 Tributaries

The agenci es i n categodcallyjufigdictionhlinthe final rileAS finalized,tributaries

may be perennial or intermittent, while ephemeral feataresot considered tributaries, nor

jurisdictional.To be jurisdictional as a tributaryder the final rulea river, stream, or similar naturally
occurring surface watehannemust contributesurface wateflow to a territorial sea or a TNW in a

typical yeat? either directly or through other jurisdictional waters, through certain artificial features
(including nortjurisdictional ditches, culverts, dams, or tunndlslpugh subterranean rive, through

certain natural featuremfluding nonjurisdictional ephemeral featurdebris piles or boulder fields).

Ditches thatrejurisdictional as tributaries under the rule inclildeseconstructed in a tributary or that
relocate a tributary and ditches constructed in an adjacent wetland as long as those ditches satisfy the floy
conditions of the tributary definition. Ditches are also jurisdictional where they meet the requirements to
be TNWs. If a ditch is constructed imadjacent wetland and wetlands within the ditch meet the
definition of Aadjacent wetlands, o those portio
final rule. All other ditchees r e excl uded from the definition of

Under the 2019 Rule, all tributaries that eekatively permanent wateiand norrelatively permanent
tributaries that have a significant nexus with a TNW are jurisdictiétedativelypermanent waters
include waters that are perennial as well as intermittent waters that are seasonelatNaty
permanent watetigclude norseasonal intermittent tributaries and ephemeral tributaries. Perennial

101n the final rule, he termtypical yearmeanswhenprecipitationand other climatic variables are within the normal periodic
range €.g, seasonally, annuallydr a geographic arezf the applicable aquatic resource based owlling thirty-year
period.
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| 22 Introduction and Overview

relatively permanent watease jurisditional without the need fdurther analysisinder the 2019 Rule
Seasonalelatively permanent wateese also jurisdictional under the 2019 Rule, but as a matter of policy

the Corps conducts a significant nexus determination for such waters for dodiongngposesunder

the 2019 Rule, ephemeral streams which flow only in response to precipitatinoreseasonal

intermittent streams which do not have continuous flow at least seasonally are not categorically
jurisdictional; rather, these neglatively permanent waters are evaluated according to the significant

nexus standartt.Ditches are not explicitly excludddr om A wat er s o funderthe2019ni t e d
Rule; however, ditches (including roadside ditches) excavated wholly in and draininglamigt and

that do not carry a relatively permanent flow of water are generally not jurisdiatiomsstent with the
Rapano<suidance

Under the baseline, the unit of analysis of the significant nexus evaluation is the individual tribeitary (
the enire reach of the stream that is of the same order) and any wetlands that are adjacent to that reach of
the tributary. Not e t hat asa&ddressed in tiapanosSeidait® under
differsfromi mpl ement at i on of the fina rule.Undenthef201@ Rute ithe agentidse r

i mpl emented the term fAireachod using a stream ord
Aireachod with respect to similar flow characteri

Compared to the 2019 Rule, the final rdigesnot regulate any ephemeral streanmeluding those
ephemeral streanfeund to be jurisdictional based on a capecific significant nexus evaluatiofhe
final rulewill regulate norseasonal intermittent tributariestimme et t he def i nnttd oainsd ¢
Atri butaryo under the final rul e, while some in
nexus standardn addition, although the final rule allows for ephemeral streams to serve as a non
jurisdictional connection betweepstreamand downstrearjurisdictional tributaies it does not regulate
perennial or intermittent streams that flow into ephemeral features that do not cosuitiate water

flow in a typical year to a downstream jurisdictional waltérder the 2019 Rule arRgpanosGuidance

practice suchupstream perennial and intermittent streavosld be jurisdictional if they anelatively

permanent waters regardless of the frequency of a connection to downstream jurisdictional waters, and
ephemeral streams would jogisdictionalif they have a significant nexus a TNW.

There may be some ditches that drain wetlands that would be considered jurisdictional under the 2019
Rulethatwill not be jurisdictional under the final ruldnder the 2019 Rule, ditch may beyrisdictional

if it is eitherarelatively permanent water is a norrelatively permanent tributary that has a ease

specific significant nexu® a TNW.Under the baseline,ditch does not need to relocate a tributary, be
constructed in a tributary, t¥e constructed in an adjacent wetland badeperennial or intermittent flow

to be jurisdictionalUnder the final rulehowever,a ditchmust satisfy one of these thresiteriato be
jurisdictional as a tributary

11 Ephemeral features, including ephemeral streams\areategorically jurisdictional under the 2019 Rule. As described in the
a g e n RapanesBuidance, under the baseline the agencies conduct a significant nexus analysis for certain types of waters
referredr eloatisv éilny np er miachudes dphemerd sreass aod senteiintelmittent str&ams.
RapanosGui dance at 7 (fié[R]Jelatively permanentd waters do n
to precipitation and intermittent streams which do not typically flow-yeand or have continuous flow at least seasonally.

However, CWA jurisdiction over these waters whapardos be eval
Guidance also notes that @A[t] he ag esmalliwaskes characerizedlby lgw wi | |
vol ume, infrequentlidatdr short duration flow. o
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| 22 Introduction and Overview

Although the agencies are unable tauatify the change in jurisdiction for tributaries compared to the

2019 Rule on a national scale due to the lack of information on the extent of ephemeral streams and the
fact that ephemerand some intermittersireams are not categorically jurisdictionater the 2019 Rule,

the agencies expect that in portions of the country where ephemeral streams are more @eydtent (

arid West), the change jurisdiction for tributaries wilbe greater relative to other parts of the country.

The agencies ai@so unable to quantify how many perennial or intermittent streamslbawestream
ephemeral reaches that do not contrilautgsurfacewaterflow to ajurisdictional watein a typical year
(whichlikely would render such waters nqurisdictional underhe final rulg.

Tributaries evaluated under the 2019 RRbgdanosGuidancepractice are categorized as eithalatively
permanent watersr nonrrelatively permanent waterky ORM2, relatively permanent watesse not

further categorized into seasonakimhittent or perenniaklatively permanent waterso separating these
two components afelatively permanent watets identify a subset for the baseline would be
impracticable. In ORM2 from FY1BY18, 17,496 waters were determined to be jurisdictional a
relatively permanent watemmderRapanossuidancepractice. The agencies anticipate that the final rule
will not change the jurisdictional statusrofnyof theserelatively permanent waterand that thewill
continue to be jurisdictional’lhere may be somelatively permanent watetisatwill no longer be
jurisdictional under the final rule because they docoaitributesurface wateflow to a territorial sea or
TNW in a typical year

Data from ORM2 indicte that many but not all nerelatively permanent wateese jurisdictional under
RapanosGuidancepractice. From FY1¥Y18, 4,078 waters in ORM2 were determined to be

jurisdictional norrelatively permanent wateedter a casapecific significant nexusvaluation, while

2,426 nonrelatively permanent watevgere determined to be ngurisdictional after a casgpecific

significant nexus evaluation. The agencies are unable to approximate what percentage of currently
jurisdictional norrelatively permanenwatersare ephemeral streams that will no longer be jurisdictional
under the revised definition of fAwaters of the
guantify the extent of nerelatively permanent watetlat are intermittent tributees that were

determined to be nejurisdictional under the 2019 RuRépanosGuidancepractice after a case specific
significant nexus evaluation that could be incl
There may be some intermittemdn-relatively permanent watefsund to have a significant nexus under

the 2019 RuldapanosGuidancepractice that will no longer be jurisdictional under the final rule because
they do notontributesurface wateflow to a territorial sea or TNW in gpical year. ORM2 does not

track ditches separately as a category for jurisdiction, so the data cannot be used to determine which
ditches the agencies have found to be jurisdictional under the 201 ®R&waeoGuidancepractice will

not be jurisdictionalinder the final rule

I.A.3.5 Lakes and Ponds

Under the final rule, the agencies have combinedities and pondscategory from the proposed rule
with thefimpoundment3 category into a single categoand have provided a definition for this category
of Alakesand ponds, andnpoundments ogjurisdictionalwaterso Because impoundments are their own
category under the baseline, they are discussed separately in this document. The following lakes and
ponds are jurisdictional under the final rule:
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A lakes and pondsat contribute surface water flawa territorial sea ofNW in a typical year
either directly or through one or more tributaries, other jurisdictional lakes and ponds or
jurisdictional impoundment®r adjacent wetlands;

A lakes and ponds that contribute surface water flow to a downstream jurisdictional water in a
typical year through a channelized Aarisdictional surface water featut@yough aculvert,
dike, spillway, or similar artificial feature, or through a debpils, boulder field, or similar
natural feature; and

A lakes and ponds that are inundated by flooding from a territorial sea, TNW, trjtartary
jurisdictional lake, pond, or impoundmenta typical year.

Open waters that are TNWa.¢, Lake Michigan, LakChamplain¥ ar e not i ncluded i
definition of lakesandponds,and impoundments @dirisdictionalwaterso but would be treated as
jurisdictional TNWs under the final rulasdiscussed previously.

Under the 2019 RulandRapanosGuidance TNW lakes and ponds, interstate lakes and ponds, and all
relatively permanent | akes and ponds that are c
States, 0 and most would continue to bewatarsraiesdi c
discussed previously. The agencies anticipate that most relatively permanent lakes and ponds that are
considered tributaries under the 2019 Rule will be jurisdictional under the final rule because they
contribute surface water flow to a teorial sea or TNW in a typical year either directly or indirectly

through an otherwise jurisdictional water or through ajooisdictional channel, artificial feature, or

natural feature that conveys surface water flow downstream. In addition, undet $hi#6, non

relatively permanent lakes and ponds that are considered tributaries undergeecidgesignificant

nexus evaluation to determine their jurisdictional status. Theseatatively permanerfkes and ponds

would include both noiseasonaintermittent waters as well as ephemeral waters. Some ephemeral lake
and pond tributariesnay be jurisdictional under the 2019 RiRapanossuidance practicelhose

ephemeral lakes and ponds will be gonsdictional under the final rule. Neseasonal irrmittent lakes

and ponds that contribugeirface wateflow to a territorial sea or TNWh a typical yeawill be

jurisdictional under the final rule. Some but not all of theseseasonal intermittent lake and pond
tributariesmay be jurisdictional undethe 2019 RuldRapanosGuidance practice

The final rule also includes as fAwaters of the
flooding fromaterritorial sea, &NW, a tributary or a jurisdictional lake, pond, or impoundmana

typical year, such as certain oxbow lakes. Such waters may have been considered jurisdictional under the
2019 Rule as tributaries, although some may not be part of the stream network and may not have been
considered jurisdicti onatlegarde.ro themdg aof( 3t) h dsod h
jurisdictional under the final rule that had not been found jurisdictional under the baseline. Thus, the
agencies assume that there may be a change in jurisdiction between the 2019 Rule and the final rule, but
these changes cannot be quantified.

Available FY13FY18 data from ORM2 on thetatus of lakes and ponds that are tributaries under
RapanofGuidancepr act i ce i s discussed in the ATri butar:i
parse out from the available AJD data under the 2019 RapahosGuidancepractice if the tributary at

issue is a lake, a pond, or a stream, as there is no fieldM2@# theCorpsto notethis statusThus, the
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agencies are not able to estimate the percentage otlatively permanent lake and pond tributaries

which are deemed jurisdictional under the baselmadditon.as di scussed above in
section, the agencies do mdicate if a norrelatively permanent waté a norseasonal intermittent

water or ephemeral, further complicating any quantification of potential change for this category of
waters. The agencies are also unable to quartifyrhany lakes and ponds anestream oéphemeral

reaches that do not contribwerface wateflow to a downstream jurisdictional watera typical year

and thus would render those lakes and pondgurgstictional under the final rule

I.LA.3.6 Impoundmentsof Jurisdictional Waters

The agencies include certain impoundments of ju
Uni t ed S tsarechanges from thé Haseline. This category has been combined with lakes and
ponds, which had been proposesitheir own separate category, into a single category of jurisdictional
waters, and the category is definedhe regulatorytext I n or der to be fAwaters
under the final rule, impoundmentaust be impoundments jurisdictional wagérsandmust contribute

surface water flow to a territorial sea or TNW in a typical year either directly or through one or more
jurisdictional water®r through a channelized nguarisdictional surface water feature.q§, an ephemeral
stream or nofjurisdictional ditch), through a culvert, dike, spillway or similar artificial feature, or

through a debris pile, boulder field, or similar natural featreimpoundment of a jurisdictional water is

also jurisdictional if it is inundated by flooding from artrial sea, a TNW, or a jurisdictional lake,

pond, or impoundmeri a typical yearimpounded waters that are themselves TNgVg,(Lake Mead,

Lake Powell)arejurisdictional under the final rule under the (a)(1) category

The number of impounded wasethat are jurisdictionahay change under the final rule because certain

waters(e.g.,.st r eams not meeting t he fthataelmpoundedenvdowdba e f i n|i

no longer jurisdictional and because certain impoundments of jurisdictiabedsmay not meet the
requirement to contributgurface wateflow in a typical year to a territorial sea or TNW. For example,
impoundments of those ephemeral streams determined to be jurisdictional under the 2019 Rule via a
significant nexus analysisould have also been jurisdictiorthemselvesSuch impoundments would not

be jurisdictional under the final rylaowever, because ephemeral streams argunisdictional Other
impoundments of jurisdictional waters that are disconnected from the tyilmystem will not be

jurisdictional under the final rule if they do not contribute surface water flow to a TNW or territorial sea
in a typical yearln addition, certain other wetlands will no longer be jurisdictional under the final rule
that may have tan jurisdictional under the 2019 Rule. Therefore, impoundments of such wetlands would
not be jurisdictional under the final rul e. Und
the United Stateso does ntwwg affect the wateroés

According to ORM2 data from FY1BY18, 874 waters were determined to be jurisdictional
impoundments unddRapanosGuidancepractice. Based on these ORM2 dat®percent of
impoundments were located on A@tatively permanent waterslowever, nofrelatively permanent
watersas implemented under the 2019 RRigpanossuidancepractice do not directly correlate with
ephemeral streams, as previously discussed. pernsentage of noerelatively permanent wateese
intermittent streams that are not seasonal but that would be included as jurisdictiorsaimdsethe

final rule. ORM2 data are not available for impoundments of interstate watensigitnotbe
jurisdictional under the final rulbecause interstate waters themselves were not tracked separately in
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ORM2 for AJDs made under the 2019 R&RepanosGuidance The agencies are unable to determine if

any of the impoundments that were found to be jurisdictiondér the baseline would no longer be
considered jurisdictional because they do not contriburtiace wateflow in a typical year to a territorial

sea or TNW. Thus, the agencies cannot quantify the change in jurisdiction of impoundments compared to
thebaseline

I.LA.3.7 Adjacent Wetlands
Under the final rulethe following areadjacent wetlands
A wetlands that abut jurisdictional waters;
A wetlands that are inundated by flooding from a jurisdictional water in a typical year;

A wetlands that are physically separated by a jurisdictional water only by a natural berm, bank,
dune, or similar natural featurand

A wetlands that are physically septad from a jurisdictional water only by an artificial dike,
barrier, or similar artificial structure so long as that structure allows for a direct hydrologic
surface connection between the wetlands and the jurisdictional water in a typical year, such as
through a culvert, flood or tide gate, pump, or similar feature.

An adjacent wetland jurisdictional in its entirety when a road or similar artificial structure divides the
wetland, as long as the structure allows fdiracthydrologic surface conneoti through or over that
structure in a typical year.

Under the 2019 Rule, wetlands that are adjacent include wetlands that are bordering, contiguous, or
nei ghboring a fAwabdeirnofudihemg Uneétlean &s ab elsisnd a
constructed dikes or barriers, and the like. Nofi@djacend wetlands are jurisdictional under the 2019
Rule. TheRapanosGuidance states that adjacent wetlands are evaluated differently depending on the
water to which they are adjacent (TNWlatively permanent waterand norrelatively permanent

waterg. Under the 2019 Rule, wetlands adjacenttatively permanent wateese analyzed in different
ways, depending on whether or not they are directly abutting. Adjacent wetlands that divetzly
relatively permanent wateaire jurisdictional without the need for further analysis under the 2019 Rule.
Wetlands adjacent to but not directly abuttinglatively permanent wateequire a casspecific

significant nexus analysis to determineitterisdictional statusinder the 2019 Rul&imilarly, all

wetlands adjacent to neelatively permanent watersquire a casspecific significant nexus evaluation

to determine their jurisdictional statusder the 2019 Ruldhe 2019 Rule includes maseamgsuch
ascertainephemerastreams asjurisdictionaltributaries than the final rule, and therefdilely includes
more wetlands adjacent to those tributaasjgirisdictional.However, because many of the additional
streams the 2019 Rule rdgies compared to the final rule are likely ephemeral, the jurisdictional status
of wetlands adjacent to such streams must be determined according to a significant nexus test; such
wetlands are not categorically jurisdictional under the 2019 Rule.

Non-abuting adjacent wetlands under the 2019 Rule include those with an unbroken surface or shallow
subsurface connection to jurisdictional waters. Some cfaétetlandsmay beadjacent under the final
rule, for examplewhere they are inundated by floodingrir a jurisdictional water in a typical year, but
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othersmay not including for examplethose wetlands that would be adjacent under the 2019sBially

due to a hydrological connection to a jurisdictional wateawiainbrokershallow subsurfaceonnectbn.
Wetlands physically separated from jurisdictional waters by natural river berms, beach dunes, and the like
are also considered adjacent under the 2019 Rule and will continue to be consideredadjac¢né

final rule. The 2019 Rule also includes ttends separated from jurisdictional waters by artificial dikes,
barriers, or similar artificial structures as adjacent-abutting wetlandsegardless oivhether the

wetlands have a direct hydrologic surface connection to those jurisdictional inadypical yeavia a

culvert, flood or tide gate, or similar feature. This differs from the final rule which requires a direct
hydrologic surface connection a typical year for such wetlands to be jurisdictional

Finally, norrabutting adjacent wetlandsder the 2019 Rule also include wetlands that are physically
proximate {.e., reasonably close) to jurisdictional watestiher categorically or through a significant
nexus testSuch wetlands would only be adjacent under the final rule if they aresiteahich a typical
year by a jurisdictional water, if they are physically separated from a jurisdictionalométéry a natural
berm or similar natural structure, or if they are physically separated from jurisdictional water only by an
artificial structue so long as that structure allows for a direct hydrologic surface conniectidypical
year. Other proximate wetlands will nde considered adjacent under the final rule ity havebeen
found jurisdictional under the 2019 Rule. Under the 2019 Ruté norabutting wetlands that are
adjacent to TNWs arnger sejurisdictional, while such neabutting wetlands that are adjacent to
relatively permanent wateend norrelatively permanent wateese jurisdictionabnly if they have
significant nexuso a TNW.

Changes in th8adjacent wetlandscategory compared to the baseline are due tothettevised

definition for fiadjacehwetland® in the final ruleas well as revisions to the other categooiewaters

that are considered jurisdictional abutaries and as jurisdictional lakes and ponds, and impoundments

of jurisdictional waters. Thus, the final rule wikelyi ncl ude f ewer wetl ands as
Stateso than t he 2 0likedy reBulate wetlandstadjacdotnamsedsonalu | e  wi | |
intermittent tributaries that may have been found to bejumsdictional under the 2019 Rule after a
casespecific significant nexus evaluation. The agencies are unable to quantify this change.

The agencies analyzed data in ORM2 from 848 for AJDs for adjacent wetlands conducted under
RapanosGuidancepractice, which the 2019 Rule reinsthte&tionwide. The ORM2 database under the
2019 RuleRapanosGuidancepractice includes the following categories of adjacent wetlands: wetlands
adja@nt to TNWs, wetlands that directly abatatively permanent wateraetlands adjacent to but that

do not directly abutelatively permanent waterand wetlands adjacent to noglatively permanent

waters Data in ORM2 from FY13-Y18 indicate that 6,17@aters were determined to be jurisdictional

as wetlands adjacent to TNWs un&apanossuidancepractice. For these AJDs, the agencies cannot
parse out directly from available data whether a wetland is abutting or not abutting, because for TNWs
Corps stdfare only required to record that the wetland is adjacent and do not specify which type of
adjacency.

To assess the potential effect of greposed rulen the CWA jurisdiction of wetlands adjacent to TNWs
underRapanosGuidancepractice, 25 of the 38@ps Districts examined specific AJD ORM2 data from
FY13-FY17 for wetlands adjacent to TNWSs (all but 38 of the 5,261 wetlands adjacent to TNWs during
this time period were completed in those 25 Corps Districts) to assess whether the wetlands are abutting
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or not abutting a TNW. Some Corps Districts examined all AJDs for this wetland category from FY13
FY17, while other Corps Districts analyzed a random sample of AJDs. The Corps examined 3,581 of the
5,261 wetlands adjacent to TNWSs in the analysis. The Bistnsed AJD hard copies, information in the
administrative file, remote tools, as well as experience with regional resources and the specific review
area in this analysis to determine whether the wetlands were adjacent and abutting, or whether they were
considered neighboring or were behind a berm or similar fedthose desktop assessmenese

compiled in spreadsheets and the agenciestheseraw data to calculate the following statistics.

The Corps Districts found that 55 percent of wetlands adjdo TNWs in the AJDs that were evaluated
were abuttingi(e.,touching) and 45 percent of wetlands adjacent to TNWs in the AJDs that were
evaluated were not abuttif§To be clear, such nembutting wetlands may remain jurisdictional under

the final rule About 10 percent of wetlands adjacent to TNW#e desktop assessmémit do not abut

the TNW have a surface connection to the TNW via a culvert or tide gatew8tlahds would likely

meet the agenciesd definition of adjacent in th
to estimate how many of the oth@n-abuttingwetlands adjacent to TNWs would be found jurisdictional
under the final rule dcause they are inundated by flooding from the ToiVelre separated from the TNW
only by a natural barrieBecausehe final rule would include as adjacent wetlands those wetlands that
are separated from the jurisdictional waialy by a natural berm aimilar featurethosethat are

separated from a jurisdictional watarly by an artificial dike or similar artificial feature but that still

have airecthydrologic surface connection to that water in a typical year via a culvert or similar feature,
andthosethat are inundated by flooding from a jurisdictional water in typical yeiarlikely thatfewer
wetlandsmaybe considered jurisdictional compared to the baseline. The agdmmiesverare unable to
guantify this changbased on existing datirlitations

UnderRapanosGuidancepractice, from FY13-Y18, 12,889 waters were determined to be jurisdictional
wetlands directly abutting relatively permanent watéFhe agencies do not anticipate that the final rule
will change the jurisdictional sta$ of these wetlands.

UnderRapanosGuidancepr acti ce, the agenciesd data indicat ¢
that do not directly abutlatively permanent wateese found to be jurisdictional following a significant
nexus analysis. InRM2 from FY13FY18, there were 4,495 adjacent wetlands that do not directly abut
a relatively permanent wateand thus required additional jurisdictional analysis. Of these, 4,359 waters
were determined to be jurisdictional because they had a signifieansto a TNW, and 136 were found
nortjurisdictional because they lacked a significant néxoeaning approximately 97 percent of such
wetlands were determined to be jurisdictional uritigpanosGuidancepractice.Compared to the final

rule, these wetlads will be jurisdictionalf they are separated from the jurisdictional watdy by a

natural berm or similar feature, are separated from a jurisdictional evdydoy an artificial dike or

similar artificial feature but have a direct hydrologic surfeaenection to that water in a typical year via

a culvert or similar structure, or are inundated by flooding from a jurisdictional water in a typical year.
Thus, compared to the baseline, fewer wetlandgbe jurisdictional under the final rule for thiategory

2The agencies have placed in the docket as a fASupporting [
determinations that were evaluated listed byrthepartment of Army (DA) Number. Docket materials are available at
https://www.regulations.goDocket ID: EPAHQ-OW-20180149).
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| 22 Introduction and Overview

of non-abutting wetlands, as discussed previously in this sediigrithe agencies are not able to quantify
this estimate based on the limits of the available information

Available data from AJDs indicate that undRapanosGuidancepractice, moswetlands adjacent to nen
relatively permanent watehave been determined to be jurisdictional after a-spseific significant

nexus analysis that considered both the-reatively permanent watand its adjacent wetlands. In
ORM2 from FY13FY18, 1,83 waters were determined to be jurisdictional wetlands adjacent te a non
relatively permanent watérand 181 wetlands adjacent to a fietatively permanent watevere
determined to be nepurisdictional meaning tha®l percent of wetlands adjacent to r@tatively
permanent watensere determined to be jurisdictional. The agencies are not able to further parse out
which of these nomelatively permanent watevgere intermittent or ephemeral or to parse out which

adjaceit wetlandsvereabuttingor woul d meet t he fi nal rul e®s r evli

Thus, the agencies are unable to quantify what the change in jurisdiction will be for this category of
wetlands compared to the final rule.

Wetlandsadjacet totributarieswith intermittentflow will be jurisdictional under thénal rule. Wetlands
adjacent to ephemerfdatureswill not be jurisdictional under thiénal rule. There may be some wetlands
adjacent to intermittent nerelatively permanent watgthat would be found nejurisdictional under the
2019Ruleafter a casspecific significant nexus evaluation that will be jurisdictional under the final rule,

where such wetl ands meet the final rulneigsdonate f i nji

have the data to quantify such a champrause ephemeral features and wetlands adjacent thereto are
excluded under the final rund because fewer wetlands will be considered adjacent under the final rule
compared to the baselirthe agenies anticipatéewer wetlandsnaybe considered jurisdictional under

the final rule for wetlands adjacent to Aatively permanent waters (such as ephemeral streams)

I.A.3.8 Nonnavigable, Isolated, Intrastate Waters

Nonnavigable, isolated, intrastate waters w | not be considered Awaters

final rule. Theywille x pr essl y f al | into the rulebs first ex
categories of Awaters of the UnitedrS3toast ale.cd sAD
2001 inSWANCCthe agencieare not aware of circumstances where they katermined jurisdiction
based on the (a)(3) category of the 1980s regulations, which were recodified with the 2019 Rule.

In ORM2 from FY13FY18, 28,264 waters werdetermined to be negarisdictional nornavigable,

isolated intrastatewaters undeBWANCGGuidance practicavhich the 2019 Rule restablished

Compared to the baseline, the agencies do not anticipate that there will be a change in jurisdiction for
nonnavigable, isolated, intrastate waters.

IIA39 Waters Excluded from the Definition of @AWat
The final rule explicitly excludes waters that
States. o0 This seatiehfadttsesseshpofental rul ebs

under the baseline and waters that are generally considerggdrisgiictional under the baseline. Where

13 The nonrelatively permanent watevgere also determined to be jurisdictional in these casesuseinderRapanossuidance
practicethe agencies evaluate the tributary along with any adjacent wetlands forspeasie significant nexus.
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| 22 Introduction and Overview

the agencies assume no changes or limited changes when comparing the exclusified ident

paragraph (b) of the final rule and those waters excluded or generally considejedsaiction under

the 2019 Rule, there is no further discussion. For example, many of the water features that are generally
not considered Stwwatesd8 ohdéhet ei 2@89 Rul e woul
definition of Awaters of the Unit padagr&htbil)eftheé and
revised definition. In addition, groundwater, including groundwater drainedghrsubsurface drainage
systems, is excluded in the final rule, and such groundwaser n ot considered a Awa
St at es 0 undeandlandstandi@gpdli®y ofRhe dgenci€amilarly, diffuse stormwater run

off anddirectional sheet flow over upland are excluded in the fina) amé such features are not
considered fAiwaters of t heantlongstandihg @licyaof tkesagencies d e r

Under the 2019 RulBapanosGuidancepractice, the agencie® not record in the ORM2 database if a
water is excluded from the definition of dAwater
exclusions. Such waters may be entered into the
or featureghat the Corps determinden ot meet t he definition of fAwat
categorized as fAuplandsod in the database.-18he C
underRapanosGuidancepractice, which the 2019 Rule redsdished. The agencies are unable to query

ORM2 to determine how many waters have been determined to meet an exclusion from the definition of
Awaters of the Unit e dRaparnosuidarceracticeaddane unabtedo q2adtify9 R u
the magnitud of the changen jurisdiction due to thseexclusiors. Therefore, the following section is a
gualitative discussion.

Ephemeral Features

The final rule excludes ephemeral features, including ephemeral streams, swales, gullies, rills, and pools
fromthedef i ni ti on of #Awaters of the United States.
ephemeral features represents a change from the 2019 Rule. For example, the 2019 Rule includes those
ephemeral streams, lakes, and ponds that contsbutece weer flow to downstream TNWs as

jurisdictional when they have a casgecific significant nexus. Features like ngatland swales,

gullies*and rills would generally be considered farisdictional under the 2019 Rule because they are

not tributaries obecausehey do not have a significant nexus to a downstream TNW. For such features
thatarenoj ur i sdi cti onal under the baseline, Thee f i n
exclusion for diffuse stormwater runoff does not represent agehais diffuse stormwater water roff

(including directional sheet flow over upland) is not considered jurisdictional timeleaseline

Ditches

All ditches that are not subject to jurisdiction as a territorial sea, TNW, or tribatamell aghose

portions of ditches that have been constructed in an adjacent wetland that do not satisfy the conditions of
the fadjacent wetlandso definition are excluded
under the final rule are genesationsidered nojurisdictional under the 2019 Rulsuch as ditches

(including roadside ditches) excavated wholly in and draining only uplands and that do not carry a

“Some ephemeral streages!|! hrescol Regai &l é ys caf | elde iname t hey
streams may have been found jurisdictional under the 2019 Rule if they crossed state lines regardless of any connection to a
TNW or if they satisfied a significant nexus evaluatio
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| 22 Introduction and Overview

relatively permanent flow of water. In addition, aatively permanerditches thatdck a casspecific
significant nexus are also nqurisdictional under the 2019 Rule. Thus, the ditch exclusion in the final
rule does not represent a change for ditches that arginsdictional under the 2019 Rule. Other ditches,
however, that are ekadedunderthe final rulemay have beejurisdictional under the 2019 Rule if they
crossed state lines regardless of any connection to a, alAélatively permanent watersrarenon
relatively permanent watevgith a casespecific significant nexus @ TNW. The discussion of the

change from the baseline for those ditches that are considered jurisdictional tributaries under the 2019
Rul e is incluiik#®dsikint iluatodainbnitétions and the noategorical
jurisdictional treamnent of certain ditches subject to a capecific significant nexus analysis under the
baselinethe agencies are unable to quantify potential chaingesisdictionas a resultofthE i n a | rul
ditch exclusion.

Prior Converted Cropland

The agencies anticipate thatthetayb e a change from the baseline f
prior converted croplandi t h t he codi fi cation of the fodhkbandon
categories of jurisdictional waters includingé def i ni ti on of 0 athgagen@est we
are unable to quantify what that change will be. Not all prior converted cropland that has been officially
designated by U. S. QESDA) NaturabRedouraes Comdsegrvatioc $edvt ur e 6 s
(NRCS) has been mapped throughout the country. In addition, all land that qualdersthe Food

Security Act of 198%s prior converted cropland may not have been formally designated as such. Further,
the agencies note that NRCS is statutorily griseéd from sharing data and information on program
participants and their land, even with other federal ageffcigserefore, the agencies cannot obtain
certaininformation from NRCS, whicmayhelp in identifyingpotentialeffects or changes in

jurisdiction. Estimates of the acreage of prior converted croplands have beeremgadg gillion

acre$®) in the past, but the agencies cannot verify the accuracy of these estimates. In addition, the
agenciesiavenot documerdgdin ORM2 when waters meet the primonverted cropland exclusion under

the 2019 RuldtapanosGuidancepractice, SO no agency data exist to provide estimates on the current
extent of prior converted cropland

Finally, in order to establish a baseline and estimatpdtentialeffect of thefinal rule language, the

agencies would need to have estimates of the acreage of prior converted cropleouldhase the prior
converted designation if it were subject to the
convertedcroplandtheoul d | ose t he designation if it were
establish a baseline, the agencies would need data on how frequently the agencies applied these two

15 Section 1619 of the Food, Conservation, and Energy Act of 2008 prohibits USDA, its contractors, and cooperators, from
disclosing information provided by an agricultural producer or owner of agricultural land concerning the agricultural
operation, farrmg or conservation practices, or the land itself, in order to participate in a USDA program, as well as
geospatial information maintained by USDA with respect to such agricultural land or operations, subject to certain
exceptions and authorized disclosur€overed information may only be shared with other federal agencies outside USDA
for specific purposes under a pavative program,e., not for general regulatory or enforcement purpo&eailable at
https://www.agriculture.senate.gov/imo/media/doct286%20
%20F00d,%20Conservation,%20And%20Energy%20Act%200{%202008.pdf

16Seethel 993 report enmetieddsiPepbtaostdsngAAFai rg Fl exi bl e, angqd

Economic Analysis for the Navigable Waters Protection BusF A Yy A G A2y 2F a2+ 0 SNH192F (K

D 1
me
t |

c DN



https://www.agriculture.senate.gov/imo/media/doc/110-246%20-%20Food,%20Conservation,%20And%20Energy%20Act%20Of%202008.pdf
https://www.agriculture.senate.gov/imo/media/doc/110-246%20-%20Food,%20Conservation,%20And%20Energy%20Act%20Of%202008.pdf

| 22 Introduction and Overview

principles in the field. | n Aaddintgieon nt alskeegion g ufc
also need to meet the federal regulatory definitioiwaftlandd a s wel | as t he defi ni
United States. 0

The preamble to the EPA and the Corpsd 1t9h@3 r eg
2019 Rule, providethat land would lose its prior converted status if it is abandoned and it exhibits
wetland characteristics (abandonménBubsequently, a 2005 Memorandum to the Field issued by the
Corps and USDA statighat a certified prior corerted cropland determination remains valid as long as

the area is devoted to an agricultural ¥{sEhe memorandum further stdtthat if the land changes to a
nortagricultural use, the prior converted determination no longer applies andjariselictioral

determinationis required (change in usé).that memorandum, the status of prior converted cropland that
lies fallowwasnot clear. The change in use policy was later declared unlawful by one district court
because it effectively modified the 1993 @meble language without any rulemaking procééss.

Under the baseline, prior converted cropland loses its status as an excluded water under the CWA if it is
either abandoned or if it is subject to a change in use. The final ruléesltrift the only way for prior

converted cropland to lose its status as an excluded water under the CWA is when the area is abandoned
and hasrevertedtowetlsmie et i ng t he regul atory defevised ti on of
definitionebfFanddjacé&he wule further clarifies
it is not used for, or in support of, agricultural purposes at least once in the immediately preceding five
years. The agencies note that most prior converted cropland staiukegain wetland status since it is
generally manipulated to such a degree that wetland conditions would not return. As is the practice under
the baseline, where wetland conditions do not return, the area is not subject to the CWA. However, where
wetland conditions do return, a new JD would be required

Under the 2019 Rul e, fchange in used does not r
at least once in the immediately preceding five years (this time requirement was only impthaee f
abandonment provision); change from an agricultural to aagoicultural use could occur immediately
thereby making the land potentially subject to CWA jurisdictlarthe final rule, the agencies have
clarified abandon me erted ciopland is motsusedforeonin gupportoof, c onv
agricultural purposes at | east once i nmayrhsalt i mme
in less prior converted cropland being declared abandoned compared to the 2019 Rule

Acrtificially Irrigated Areas, Artificial Lakes and Ponds, and Wsdddled Depressions

The final rulehasan exclusion foartificially irrigated areas, including fields flooded for agricultural
production, that would revert to upland should application of irrigatiater to that area ceaskne text

of the exclusion changes somewfram the 1986 and 1988 preamble language used under the 2019 Rule
by adding fAincluding fields f 1| oo dneodificdtianf r amr i ic U |
theirrigationeasedd t o fishoul d applicat i daspite the differenceg at i

1758 FR 45034August 25, 1993)available athttps://www.loc.gov/item/fr058163/

BiMemorandum to the Field: Guidance on Conducting Wetl and
404 of the Clean Water Act Awilalffeabr uary 25, 2005 (USDA, 2 (
https://prod.nrcs.usda.gov/Internet/FSE_ DOCUMENTS/nrcs143_007869.pdf

“New Hope Power Co. Vv.,746.FSSupp.Rd 1272, 1282 (SPsFlao2D10)Eng 6 r s
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| 22 Introduction and Overview

in the language for the exclusion in the final rule, the agencies anticipate that there will be no or little
change as compared to the baseline.

The final rule ncludes an exclusion for artificial lakes and ponds, including water storage reservoirs and
farm, irrigation, stock watering, and log cleaning ponds, constructed or excavated in upland er in non
jurisdictional watersso long as those artificitdkes angondsare noimpoundment®f jurisdictional
watersthat meet the conditions tdfefi| akes and ponds, and i mpoundmen
definition in the rule The final rule differs from waters generally consideredjanoisdictional under the

2019 Rule ina fewways, including by identifying water storage reservoirs, farm ponds, and log cleaning
ponds as excluded types of artificial lakes and ponds, and does not specifically include settling basins or
artificial lakes and ponds used for rice ginogvin this category of exclusions. Settling ponds are

specifically mentioned in the definition of waste treatment systems in the final rule, which are discussed
below. Artificial lakes and ponds used for rice growingy be excluded under this exclusion the

exclusion for artificially irrigated areas used for agricultural production

The final rule allowg artificial lakes and ponds constructed or excavated injurisdictional waters tbe
excluded which represents a change from the 2019 Rileh agplied the exclusion to uplanArtificial

ponds and lakes constructed or excavated in newhjur@dictional waters will nove excludedFor

example, under the final rule an artificmndcould be constructeloly impoundingan ephemeral stream
andbe excludedbut such gondwould be jurisdictional under the 2019 Rule as an impoundment if the
ephemeral streametthe significant nexus tesequirements to be jurisdictional under the baseline.
Therefore, there aomewaterfeatures that could bexcluded under the final rule thiweoretically

could havebeenconsidered jurisdictional under the baseline for this category. The agencies are unable to
guantifythis change.

The final r ul e &iked depression constuctedforoekcavatadtineupland or in-non
jurisdictional waters incidental to mining or construction activity, and pits excavated in upland of in non
jurisdictional waters for the purpose of obtaining fill, sand, or gravel differs from the text I9&6eand

1988 preamble language usaaterthe 2019 Rule for waters that are generally not jurisdictional. The
1986 and 1988 preamble language include additional specifications that such waters are generally non
jurisdictional unless and until the congttion or excavation operation is abandoned and the resulting
body of water meets t he defoAlkthoughnotincludddinfhewat er s o
regulatory text, in the preamble to the final rule the agencies clarifgicata feature sulgeto ths

exclusion is no longer used fits original purpose, it no longer qualifies for the exclusibhus, the

agencies do not intend for this textual change to represent a difference for suefillectzpressions.

The final rule will allow for sich features that are constructed or excavated irjunsdictional waters to

be excludedwhich represents a change from the 2019 Rule. Similar to artificial lakes and \pateis,

filled depressions and pits that meet the terms of the exclusion tlwairesteucted or excavated in newly
nonjurisdictional waters will be nejurisdictional under the final rule. The agencies are unable to
guantifythis change

Stormwater Control Features

The final ruleexcludesstormwater control features constructedtand or in nofurisdictional waters
that convey, treat, infiltrate, or store stormwaterofin There is no such exclusion for stormwater
control features under the 2019 Rule, though some stormwater fea@reeslearly nogurisdictional
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| 22 Introduction and Overview

under the 209 Rule.Similar to some of the other exclusions, stormwater cofgedlreghat meet the
terms of the exclusioandare constructed in newly nguarisdictional waters will be nojurisdictional
under thdinal rule. The agencies are unable to quaritiig change.

Groundwater Recharge, Water Reuse, and Wastewater Recycling Structures

The final rule excludes groundwater recharge, water reuse, and wastewater recycling structures, including
detention, retention, and infiltration basins and ponds, congdroctexcavated in upland or in ron
jurisdictional waters. The 1986 and 1988 preamble language utilized under the 2019 Rule does not
include a similar category of waters generally consideredurgsdictional. Such waters are likely not
considered jurisditonal under the 2019 Rule unless they are connected to the tributary network or are
jurisdictional impoundments, and even then, some such waters could be considered excluded under the
exclusion for waste treatment systems. Where such waters are juwisaicinder the 2019 Rule, there

could be a change in jurisdictiemder the final ruleSimilar to some of the other exclusions, structures

that meet the terms of the exclusion that are constructed in newjynnsxtictional waters will be nen
jurisdictional under thdinal rule. The agencies are unable to quarttiig change.

Waste Treatment Systems

Under the final rule fte agencies continue the exclusion for waste treatment systems but with textual
changes from the baseline. The agencies have rahisadxt in the waste treatment system exclusion to
read just Awaste tr Bnastertreatment s/stestr tharissttimeatmincludk allf i n e
components, including lagoons and treatment ponds (such as settling or cooling ponds), desitreed to
convey or retain, concentrate, settle, reduce, or remove pollutants, either actively or passively, from
wastewater prior to discharge (or eliminating any such discharge). The agencies do not inkexfoh&br

rule tochange thapplication under the 2019 Rule regarding the waste treatment systelusion.

Thus, the agencieto notanticipatea significantchange from the baseline for the exclusion for waste
treatment systemsut note that if a system is located on a water whassdictional status changes

under the final rule, the application of the exclusion would likewise change

I.LA.4  Summary

As discussed in this chapter, the agenciesbd6 abi
jurisdiction under the final rule lative to the baseline is severely limited by available daththe case

by-case consideration of jurisdiction for certain waters and wetlands under the baseline. riaatice

said, the agencies anticipate that the potential effects associated wittakineléwill be most applicable

to ephemeral streams and to wetlands. The agencies note that not all ephemerahstfeanst er s o f
United Stateso under the basel i naccordmgtoaswghfieante t h
nexus angsis, they wil be considered ephemeral features andjuosdictional under the final rule.

Similarly, not all wetlands are jurisdictional under the 2019 Rule, but certain wetlands found

jurisdictional under the baseline would not be jurisdictional utitefinal rule. This includes certain

wetlands that are jurisdictional under the baseline as adjacent but that do not meet the requirements to be
adjacent under the revised definition, and wetlands adjacent to those ephemeral streams considered
jurisdictonal under the baseline. Soméditionalstreams may also no longer be jurisdictional under the

final rule thatwould be jurisdictional under the 2019 Rule, if such streams do ntiilooie surface water

flow to a territorial sea or TNW in a typical yg@:.g, an intermittent or perennial stream that eventually
dissipates on the desert floor with surface flow never reaching a downstream jurisdictionallmater
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| 22 Introduction and Overview

addition, there could be a subset of interstate wétatsvere categoricallyrisdictionalunder the
baseline thamaynot be jurisdictional under the final rule due to the elimination of interstate waters as a
standaloneategory of jurisdictional waters.

The final rule will not affect the scope of jurisdictional territorial seas or TNWshegutisdictional
status of most perennial anthny intermittent streams relative to the baselsediscussed above, the
agencies anticipate that the final raday result in a decreasejimisdictional lakes, ponds, and
impoundmentaiscompared to thbaseline.

The agencies recognize that some of the waters that will not be subigetalCWA jurisdictionunder
the final rule may be otherwiseregulatedunder state or tribal authorities and prograntss is
discussed further in SectidoihB and n theRPA.

I.B Overview of Economic Analysis

For the proposed rulehe¢ agenciesrereconfrontedwith limitations in a critical dataset thetey

determined would natllow analysis of the propedrule from the primary baselin&pecifically, he
agencieattempted geospatial analysis of the regulatoptions anddentifying specific waterbodies

that would potentially no longer be jurisdictiondbwever, thedatasetvhich the agencies understood to
be themost comprehensive and nationatignsistent geospatial surface hydrology data available, the
National Hydrography Datas@{HD),?° does not differentiate between waterbody types at a sufficiently
refined level nationally to makaccuratedistinctions For instance, the NHD at high resolutidoes not
distinguish intermittent from ephemeral streams in the majority of the country. Furthermore, frequent
flow misclassification€.g, actual perennial streams mapped as ephemeral anderga) has been
documented in the NHD at high resolutiongtizalarly with respect to headwatétsAdditionally, the
National Wetlands I nventory (NWI) does not wuse
complicating the task aissessinghe potential effects of the final ruleurther certain vaters are not
categorically jurisdictional under the 2019 Rule as implemeated nonrelatively permanent waters
such asll ephemerastreamsandsomeintermittent streamsand the jurisdictional status of such waters
must be determined using a capecific significant nexus analysis

The agencies solicited commant all aspects of the analyses performed and published in support of the
proposed rule, including the assumptanade, information used, and the three case studies presented in
the EA. Some commenters questioned the analyses primarily because the agencies did not use the NHD
or NWI, even heavily caveated. Other commenters raised concerns about the lack oftthieatjoarof

potential changes in jurisdiction. Other commenters noted that even though the NHD and the NWI have
limitations, the errors associated with the datasets would underestimate, not overestimate, the scale of
resources likely to be identified aenjurisdictional under the proposed rule. On the other hand, some
commenters raised concerns regarding the limitations of data currently available for creating geospatial
datasets of jurisdictional waters, particularly commenting on the limitationg &ffD and the NWI.
Commenterslsoexpressed concerns about the resolution, completeness, accuracy, and usefulness of

20 United States Geological Survey (USGRtps://nhd.usgs.goyvaccessed April 17, 2018.

2l See, e.gFritz, KenM.,.etal.2 0 1 3 . AComparing the Extent and Permanence of
Values from Hydrographic Databases and Mdpsrnal of the American Water Resources Associaéfd) 867882.
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| 22 Introduction and Overview

publicly-available data, with some stating that geospatial datasets cannot accurately assess the details
needed to remotely determine @lideate jurisdictional waters.

Due to the analytic and data challenges discusskvand in the preamb]éhroughouthe EA and

RPA, and in the agen thé aendiedid mosupeche dlleD ot NOVI to asaesse nt s
potential changes ijurisdiction as a result of the final rule. Rather, the agencies qualitatively describe the
potential effects of this final rule relative to the baseline of the 2019 Rule as implenTér@exdiencies

provide a series of qualitative analyses, three detqiledtitative case studies, and a national CWA
section404 program analysis. The agencies determined that a qualitative analysis and a series of case
studies, where waters potentially could be assessed on a smaller scale in specific locations, was the best
available alternative for applied empirical work estimating the potential benefits and costdinathis

rule. Focusing on smaller geographic scales allows the analyses to focus on areas with better than averagg
data availability, and when possible utilize additional location specific data sources. The results of the
case studies illustrate that only data for the C¥éation404 program are available and suitable for
conducting a national level analysis. The national C¥&gtion404 program analysidoes not provide

the total avoided costs and forgone benefits ofitted rule (CWA sectios 402, 311 and other programs
are not captured), but it does provide national totals for the G¥¢fion404 program.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

II. Discussion and Analyses tife Major Causes of Uncertainty

The first sectionof this EA systematically outlines the complexity and various layers of uncertainty
regarding the potential implications of the change in the regulatory regiradinaleconomic welfare
implicationsof thisfinal rule will be a function of the amount, type, and locatidnwvater resources that
change CWA jurisdictional status, the level of water resource regulation undertaken by individual states
and tribes before and in response to the change, and the responses afa@guiities to the change.

Treediagrams like the one iRigurell-1 provide a systematic framework for understanding and
gualitatively analyzing the potential inightions of theinal rule and provide a useful introduction to the
subsequent analyses that go into further detail regarding one or several layers of undsstalmwn in

the stylized example iRigurell-1, the potential effects of the change in the jurisdictional status of waters
can range from having a minimal and possibly zero impact, to yielding savings in compliance costs and
losses in environmental benefitdn some cases, thimal rule may result in an increase in net benefits.

22 seeSectionlll for analogous diagrams and qualitative analyses specific to three key CWA programs potentially affected by the
proposed rule (CWA sections 402, 404, and 311).
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Figure II-1: Stylized tree diagram of potential impacts from final rule.
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In the simplest case, as shown in the rightmost bremElgurell-1, if an entity €.g, a development
project, manufacturing facility, or state transportation project) impacts a water that is not considered a

Afwater of the Unit e dato§ytegirheetken itis aso dssumed hattaleli wa e er e

of the Unit e dfinabruleg and lsence thenedveuld bé o ehanges in the compliance costs
incurred by that entity nor in the environmental benefits experiefitedefore, there is nenpact to
society in this situation.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

At the other extreme, in the leftmost branchrmfurell-1, if an entity impacts a water that is considered a
fwater efd tSheat@rsidot in the baseline, and this wat
St at e s 0 finalmute ghen there evill also be no change in regulatory requirements, and thus no
change in compliance costs or environmental benefits. Again sisitbhation there is zeronetimpact to

society As described in the program specific analyses in Selitiomany categories of baseline

activities regulatednder CWA sectiond01,402, 303(d), 404, and 311 will likely fall into this type of
situation and continue to be regulated by the CWA undéirthkrule.

The cases of interest are those where an entity directly or indirectly impacts a water thatlesedmasi
ifwater of the United St adgieeshutwwauld mbdongertbdroonsibeeed® | i n e
Awater of t he Unfina relelGeSeralythe stafe/tribahgbvemnment$ oould take one of
three actions inresponsetofalr ul e. First, a state or tribeods
tribal law may already be as comprehensive, or more comprehensive, than that of the fedenalegbver

It is also possible that a state or tribe will revise its current laws and regulations to address these waters
and continue the actions required by the CWA in the baseline. In either case, state or tribal requirements
would fully address any regutay difference in the wake of the change in what waters are considered a
Afwater of the United States. o This wil!/l resul t
community and no change in environmental benefits

It is important to emphasize thatyashift in regulatory administration, implementation, and enforcement
from the federal government to states or tribes represents a transfer in administrativefedstsl and
stateor tribaladministrative costs are simiJdhe net impacshouldberoughlyzero in thdong run

However there could be significant shetin, and possibly long rurgosts to states and tribal
governments$o build, expand and maintaithe necessary regulatory infrastructure.the extent that

state tribe,or local cos of implementing an expandeelgulatory framework argreater than the previous
federal expenseset benefits could decreasigis alsopossible that the state and local management costs
could be borne most directly by state and Iéagpayersalthoudn the data necessary to estimatesiie

and distribution of théax impacts was not available for use in this analyi$ie agencies recognize that
this would be more of an issue in some programs than othgrsofl spill response under ti&VA

section 311 program), and is described in more detail in the program specific analyses in [Beatidn

in the state response analysisSectionll.A.

Another potential outcome is a federalism scenario, where states, tribes, and local governments who may
be more knowledgeable of the local factors that nfilndénce the environmental and economic values of

the waterbodies in their jurisdiction can allocate resourca® efficiently than the federal governmemt

focus programs on aquatic resources of relatively higher environmental and social value. @apendin
whether the newlyederallynonjurisdictional water would be regulateg the state, tribe, or local
governmentthe compliance costs for an individual water resource could increase or decrease
accordingly. And in turn, the corresponding environmidm¢aefits could increase or decrease

A final scenario is that states or tribes would invoke a less comprehensive regulatory regime in response
to the change in CWA coverage, or not implement any state or tribal regulations beyond federal
requirements. & examplea fewstates and all tribes are currently not authorized to implement the
National Pollutant Discharge Elimination Syst@dPDES program, and so they would potentially not

have the capacity (staff and resources) to regulate discharges te thatewould no longer be
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

jurisdictional. These states or tribes may opt to not build such a capacity depending on the preferences of
their residentand budget constraintsr the fact that thegurrently have legal requirements to not

regulate beyond théWA. In such casesinless regulated entities continue to behave as if still regulated
(due to fixed costs already incurred, fear of future liability, or goodwill with local citizémee will

likely be avoided costs to the regulated community argbfue benefits to the publi¢vhether the net

effect is positive or negative would depend on whether the resultingaasgs are greater than the

absolute value of the forgone environmental bendfits.g u | a t e gbterdial tespdnsseesnore

thoraughly described in SectidhB and undethe program specific discussions in Sectlibs .

Overall, the generalized tree diagram h@igurell-1) and program specific tregiagrams in Section

III.LA provide a systematic and transparent orgaiozdo the qualitative discussion. These diagrams

convey that in many cases the potential net effects could be minimal. Quantifying the frequency in which
the scenarios in any branches of the tree take place, not to mention the magnitude of anyaestglting

and benefits, is extremely difficult. Doing so requires data andimfellmed assumptions regarding the
current characterization of waters nationwide,dhangesn the scopeofi wat er s of t he Un
across the country, and the potentigjp@nse of state and tribal governments and the regulated entities

across the various CWA programs and regulated waters. In addition, such a quantitative analysis faces the

usual challenges of trying to model, quantify, and monetize the potential costsragiids. For these

reasons, the agencies pursue qualitative analyses organized around each of the key layers of uncertainty
(as discussed through the remainder of Sedtjcaind around key CWA programs where the agencies

would expect to see potential effectedSectionlll.A).

LA Potential State and Tribal Response

The CWA pograms outlined in thisection including theCWA section303 water quality standards

program, theCWA section311 Oil Spill Prevention program, tisection401water quality ertification

program, theCWA section402 NPDES permit program, and tB8VA section404 permit program for

the discharge ofdredde r f i | | material, rely on the definit
program implementation. Pevised definitoro f fiwat er s o f will dffect théseifedesatl St af
programs as implemented at the stat&iballevel. Potentiakffectsof this rule, however, wilvary
basedonastdies i n d e p euhbrityartd prbgeamanterits own statdaw to regulate aquatic
resourceskor this analyis, the agencies focus on state responses as no tribe adminis@vg¢Ahsection

402 or 404 permit programs, and the majority of tribes do not have approved water quality standards or
issueCWA section 401 water quality certifications.

IILA.1 Implementation of the CWA at the State Level

The purpose of this section is to summarize the current status of CWA programs in the states based on thg
agenci es 6 c ur rineliding the indogorationafrupdatedgnformation from public
commentsand describe hotv hat i nf ormation is used to charact
regarding waters that will no longer be jurisdictional under the CWA follottiagevised definition of

Afwat ers of t Aleadémiestrecagnizé that theefederal aaie $aws and programs can

overlap and some states have more stringent requirements than the federal regulations. The way in which

23 For example, to prepare for NPDES authorizationsthie of Alaska created a capacity builgliplan that increased tifll -
time equivalentsKHTEs) allocated to the program by nearly 50 percent (ADEC 2008jthe state of Idaho anticipate
more than doubling the relevant staff (IDEQ 2017).
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

these programs are administered and affect sources of water pollution will depend on the requirements or
permits issued.

IILA.1.1 CWA ®ction 401 Water Quality Certification Program

All 50 states, the District of Columbia, and the territories of the United Stated®hwertification
programs which provide the states authority to approve, disapprove, or conditionally approve federal
pemits and licenses issued within their state. States vary in their implementation of CWA section 401
authority; some states involve themselves in federal permitting activities and make inéentifexhtion
decision, while others often waive their certifion authority over federal permits and licenses. For
purposes of this analysis, the agencies assume that state appro&hésdection401 certification are
unlikely to changes a result of this rule

The authority of states und€WA section 401 coasponds directly to the issuance of federal permits and
licenses within the state. Any charigehe scope ofthe wat er s of d0h @ el wilhdilterd ot
the frequency with which the federal government issues permits and licenses for aaffeitigsg
Afwaters of the United States.o I n turn, CWAs wi
section 401. In other wordasthe federal government reduces the jurisdictional scope under the CWA
(e.g, fewerCWA section 404 permitareissued), itmaynot issue as many permits, and the stiites

would not issue as mar@WA section 401 certifications. This resiit statedikely issuing fewelCWA

section 401 certifications but is unlikely to change how stgipsoach th€WA section 401 process.

IILA.1.2 CWA Section 402 National Pollutant Discharge Elimination System

The CWA section 402 NPDES permit program is administered by the EPA, unless states have received
authorization for the program. Forggven states andat.S. Virgin Islands have authority to administer

the NPDES progrartf.States may be approved for all or some of the major componeanthN&HFDES

program biosolids, pretreatment, federal facilities, and general permits and basic municipal and industrial
permits. Seven states are fully authorized for all components of the NPDES pro§iaty.states have
authority over one or more of the NPDES program components, with EPA administering the other
components® Currently, the EPA issues all NPDES permitshia three states that do not have authority

for the NPDES program as well as all permits in the District of Columbia, all U.S. Territories (excluding
the U.S. Virgin Islands), and on virtually all tribal reservation l&Ads.

24 |dahowasapproved to run its own NPDES program, efifiee July 1, 2018, and will be taking over administration of the
program in four phases over four years.

25Those states with fully authorized programs &mzona, Michigan, Ohio, Oklahoma, South Dakota, Utah, and Wisconsin

26 Those states with partialDES authorization are: Alabama, Alaska, Arkansas, California, Colorado, Connecticut, Delaware,
Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Minnesota,
Mississippi, Missouri, Montana, Nebraska, ldda, New Jersey, New York, North Carolina, North Dakota, Oregon,
Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Vermont, Virginia, Washington, West Virginia, and
Wyoming.

27 The three states are Massachusetts, New Hampshire, and New Mexpcesént, no tribes have authorizatioradministea
tribal NPDES programMaine is authorized to issue NPDES permits on some tribal lands.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

Under state authority and lawast e s may al ready regul ate state wa
the United Stateso or ctodobkodnthe fukre.tAtthasitime, teexagenctes n g
do not have sufficient information to determine the extent of thesegonsgWith this final rule changing
federal CWA jurisdiction, states may continue issuing peruamtier state laws they have been for

discharges into waters outside the scope of CWA jurisdidtiosome 402 permits, water quatibased

effluent limitatons may be modified where a facility discharges to a water that-ginsdictional under

the final rulebutthrough which the pollutant is conveyedatqurisdictionalwater.As such states may

modify existing NPDES permits to recognize that the réagiwaterbody of concern is further away

from the pollutant discharge point requiring an NPDES permit.

IILA.1.3 CWA Section 404 Dredgéd and Fill Permit Program

The CWA section 404 permitting program regul ate
of the United Stateso incl udi toglaywregramanrribed . The C
reservation lands, the District of Columbia, and af.Ulerritories, as well as in the 48 states that have

not assumed the program. To date only New Jersey and Michigan have assud\&d tbection 404
program for those fAwaters of the Unfmeaningthatat es o
the EPA has approved their administration of a state dredged and fill program in lieu of the federal section
404 program administered by the Corpse Corps continues to administer (B&/A section 404
permitting program in AwvwewJeseyanddlichiganhae nddable toassgum8t a
underCWA section 404(g)(1).

In addition to theCWA section 404 progran33 states have some form of dredged and fill permitting
programs for state inland waters, which vary in scope and do not necessaghlsagdrers already

covered unde€WA section 404° The other 17 states rely on tB8VA section 401 certification program

to address dredged and fill activities that are permitted by the Corps in inland waters. Those states with a
state dredged and fill pgpam may have a greater capacity to administer dredged and fill permitting for
Awaters of the state, 06 including waters that wo
on the changes to CWA jurisdiction in this rule.

Five stateghat rely o theCWA section 401 certification program for inland wateasestateprograms
that cover coastal or tidal waters. For the purpose dEfyahe agencies have concluded that inland

programs are more indicati ve atwill nodongertbafederdllg c a p a cji

jurisdictional under the rulthan coastal or tidal progranimilarly, the agencies recognize that all states
have the authority to regulate submerged lands in their state. While some states have used these
authorities in prt to develop regulatory programs that address a wide scope of dredged and fill activities,

28 CWA section 404(g) authorizes states, with approval from the EPA, to assume authority to administer thgrd@ipro
some, but not all, Awaters oGWAtstton 404(g)(1) dedcritied thetwaters over wi t h i
which the Corps must retain administrative authority even after program assumption by a state or tribe.

29 Thirty-threestates hae explicit authorityto issue permits for dredged and fill activities in inland waters: California,
ConnecticutDelaware Florida,Hawaii, Idaho, Illinois, Indianalowa, Kansas, Kentucky, Maine, Maryland, Massachusetts,
Michigan, MinnesotalMiontana,New Hampshire, New Jersey, New York, North Carolina, Ohio, Oregon, Pennsylvania,

Rhode Island, Tennesséétah, Vermont, Virginia, Washington)Nest Virginia,Wisconsin and Wyoming The agencies
have identified the presence of these programs in statetawegulations, but did not attempt to characterize how the
states implement these programs or what effects these pi
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

others have not, or have focused those programs on areas where federal jurisdiction is unlikely to change
following therevised definitior?® As a result, the ageies treated the presence of submerged lands
regulatoryauthority similarly to coastal wetlands permitting prograiie presence &uch authority

indicates some capacity of the state permit dredged and fill activitidsut is not sufficiently indicative of

a stateds capaci wilynotoongerbalfederalgsijsrisdistionaleundsr fialrdet

The agenciealsonote that the presence of a state program that regulates dredged and fill activities does
not necessarily indicate that the state program parallels or regulates waters equivalent to the geographic
scope and range attivitiesregulated unde€WA section 44. Section 404 regulates a wide variety of
activities that result in the discharge of dredgefill material from a point source to any water that is a
Awater of the YNateddSedged and fill promr ams v
activities they regulate, withtates often relying on a range of laws and regulations that are targeted to
different waters and activiti€$While some of these programs may regulate more broadly than the
geographical jurisdiction of the CWA, they oftdo not regulatall types of waters or activities covered

by section 404 of the CWAdowever, the existence of these state dredged and fill programs serves as an
indicatoro f a st at ecépscityin reguéating dreddged andlfill activities withivaters of their

state As a result, the agencies haassumedor purposes of this analysis that the 33 states with existing
inland programs, regardless of scope, are likely to have the capacity and interest to regulate waters that
are no longer jurisdtmnal under this final rulé?

IILA.1.4 CWA Section 303%c) Water Quality Standards and 303(d) Impaired Waters Listing and
Total Maximum Daily Load Program

Currently, all states and 46 tribes have approved or-gMulgated federal water quality standards
(WQS)uneéer CWA section 303(c). Under CWA section 3
states are required to assemble and evaluate all existing and readily available wateretptelitylata

and information and submit a list of impaired waters to thé Every two years. For waters identified on

a CWA section 303(d) list, states must establish Total Maximum Daily Loads (TMDLs) for all pollutants
preventing or expected to prevent attainment of relevant WQS. While several tribes have expressed
interest inobtaining 303(d) treatmeit a manner similaas a state (TAS) authority, none have submitted
applications for 303(d) TAS to dattates and tribes may develop standards under state or tribal law for
waterst hat are not fiwat ettheywndldnbtihein effectifor @A p@poses.e s, 0
States and many authorized tribes already have WQS that do or could apgatgr®that are currently
outside the scope of CWjdrisdiction.With the change in federal CWA jurisdiction fogrtain waters

30 Those states that the agencies are aware of having used their authority to regulate weafigebéend submerged lands to
establish a comprehensive permit program for a wide scope of surface waters are given credit as having an inland program
which regulates dredged and fill activities for the purposes of this analysis.

31 SeeAppendix A of the RA for more details (U.S. EPA and Department of the Army, 2020).

32 Additionally, these state programs may have mitigation and enforcement provisions that differ from those that apply to CWA
section 404 permits. The agencies recognize that the mitigatiberdorcement abilities of states under these programs
may affect a stateds capacity to address waters tghat may
effects on benefits associated with compensatory mitigation. However,ghe nci es cannot adequatel\y
ability to require mitigation or enforce the provisions of their state programs and as a result considered only th@presence
absence of a state program in this analysis.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

under thefinal rule, such states could apply their WQS as a matter of state law, and authorized tribes
could apply their WQS to the extent their authority under tribal law would allow.

IILA.1.5 CWA Section 311 Qil Spill Prevention, Preparedness, and Response

Implementation of the CWA section 311 program cannot be delegated to states or tribes. Thus, the scope
oftheCWAsection 311 programs is tied t3Codrdinatiore xt ent
with states or tribes is a part of the pthe®dgr ambd
Pollution Act of 1990 (OPA) authorizé¢he Oil Spill Liability Trust Fund (OSLTF) to reimburse costs of
assessing and responding tbspills in waters subject to CWA jurisdictiofunding from theOSLTF

allows for anmmediate response to a spill, including containment, countermeasures, cleanup, and
disposal activities. The OSLTF is not available to reimburse costs incurred by staitessao clean up

spills, as well agosts related to business and citizen impaetg (ost wages and damaggefex spillsto

waters not subject to CWA jurisdiction.

Generally, all states have a program that covers at least some of the aread in€Wié section 311.

These programs vary from state to state in their requirements, coverage, and process. Additionally, all
states have some mechanism, with a large variety of approaches, for oil spill cleanup reimbursement from
responsible parties, wi#h6 states providing for cleamp cost recovery, 45 states allowing for some form

of civil penalties, and 34 with trust funds to aid in cleanup. The agencies do not have sufficient
information at this time to assess how these state programs and fundhmnimers may be affected by a
revised definition of fAwaters of the United St a

II.LA.1.6 QWaters of the Stated

Each state has its own definition of MAwaters of
aguatic resour cees. OasA fifwan esrtsatoefs tahles os traetf er enc e
their definitions of Awaters of the state. o Al
definitions of fAwaters of t he Unrfinitioredlso$tlue sersed i n
combination of groundwater and artificial waté8®me states may choose not to regulate all waters

within the scope of their definition of HAwaters
regulations for certain typesf fAwaters of the state, o for certai

3333 U.S.C. 2701(21). WhilEWA sedion 311(b) uses the phrasmavigable waters of the United StaéeBPA and the courts
havehistorically interpreted it to have the same breadth as the plimagigable watetsused elsewhere IBWA section
311, and in other sections of the CW@eeUnited States v. Texas Pipe Line.(8il1 F.2d 345, 347 (10th Cir. 1979nited
States v. Ashland Oil & Transp. €604 F.2d 1317, 13225 (6th Cir. 1974). EPAlsohas historically interpreted
finavigable waters of the United Staias CWA section 311(b)ni the pre2002 regulations, and in the 2002 rule to have the
same meaning dmavigable watesin CWA section 502(7§ def i ni ng finavigable waterso as
In 2002, EPA r evi s ed navigable waeg u il @RR4 12 yomattesit€onsistent witb the regélatofy
language of other CWA programs. Oil Pollution Prevention & ResponseTiorsportatiorRelated Onshore & Offshore
Facilities, 67 FR 47042, July 17, 20G2e als®6 FR 54612, October 22, 1994 districtcourt vacated the rule for failure
to comply with the Administrative Procedure Act and reinstated the prior regulatory langoagyécan Petroleum Ins. v.
Johnson541 F. Supp. 2d 165 (D. D.C. 2008).
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

Effectively, about half of the states regulate at least some waters beyond the scope of federal CWA
requirements.

All states have a definition @ivetland® in their statdaws and regulations. While these definitions also
vary widely in exact language, they all either recite, reference, incorporate, or outline similar factors as
the federal regulatory definition of wetlands. Some are more inclusive than the federal rggulato
definition, while others incorporate the exact federal factors of a wetland. Many states have different
wetland definitions for tidal, nontidal, coastal, and freshwater wetlésmlated waters are rarely

explicitly included under these definitigrizut at least B states have programs to cover all or some
isolated waters, including wetlantfsTheagencies do not have sufficient information at this time to
conclude that only thosé3tates cover some or all isolated waters.

IILA.1.7 State Conditions and Requirements

States retain authority under the CWA to determine what kinds of aquatic resremeggilated under

state law to protect the interests of the state and their citizens. State environmental agencies and some
local governments may use existing statml authorities to address certain water resources that do not
meet the definition of HAwaters of théestatesrdéguoldtetae d St
least some waters beyond the scope of federal CWA requirements. Thalsmaoenestate laws that
constrain a stateds authority to regulimvarmusmor e
respectsWhether a state actually regulates more broadly is not necessarily controlled by the presence or
absence of state determiioais that federal standards are sufficient

Thirteen states have adopted laws that require their state regulations to parallel federal refjulations.

Some state laws included in this discussion only limit the application of state regulatt@msato

industries, types of resources, or types of permits. Thus, five of these states still regulate some waters that
are not considered within the scope of Awater o
regulate waters beyond the scapdéederal regulation.

Twenty-four states have adopted laws that require extra steps or findings of benefits to impose state
regulations beyond federal requiremetifEhe effects of these laws vary widely, depending on their

exact requirements and how theng implemented in a given state. Some of these regulations effectively
restrict state authority to regulate waters nuirimgentiyt han f eder al CWA require
stepd | aws app e a restrictmonoh siate eegutationsrthate raadeairmscope than

federal CWA requirements. Eight of thesks?ates are also included in the 13 states above that have
determined that federal standards are sufficient. Oféleetlat es t hat only have th

34 This count includes thisventy-five states that regulate the discharge of dredged aratflitiesin isolatedwateis and one
additional state (Hawaii) that regulates point source discharges to isolated wetlands.

35The 13 states that require their regulations to parallel federal remslatie: Arizona, Colorado, Idaho, lowa, Kentucky,
Minnesota, Mississippi, North Carolina, Oregon, South Dakota, Texas, Virginia, and Wisconsin.

36 The 24 states that have requirements for extra steps or findings are: Arkansas, Colorado, Florida, iltzndpimd,
Kentucky, Maine, Maryland, Michigan, Minnesota, Montana, Nevada, New Jersey, North Dakota, Ohio, Oklahoma,
Oregon, Pennsylvania, Tennessee, Utah, Virginia, West Virginia, and Wisconsin.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

requirementstenregulate sme waters that are not covered by the federal CWA. The other six states with
these requirements have not established regulations for waters outside the scope of the CWA.

The remaining twentpnestates and the District of Columbia do not appear to hayéaas that address
state regulations outside the scope of the CWl\&hof these states regulate waters beyond the scope of
the CWA, while the other 11 states and the District of Columbia d¥ not.

=1}

Some states may adjust their current practices in ligthtesf e vi sed def inition of
St a tTkesagencies are not able to predict what changes might result fréimethrale. The agencies

are aware that there are currently, and have been in the past, bills before state legislatuee st et
repeal laws that address the scope of state regulation compared to federal requiremerftguy&hile
legislative changesouldaffectwat er s t hat are not fAwaters of the
agencies will not speculate on the outesnof these efforts and instead are focused in this chapter on the
information that is available to the agencies at this.time

IILA.2 Environmental Federalism

Changing theatesefi nhei mi 6edi St atesdo in a way th
resources under federal jurisdiction effectivielfurnssoleregulatory authority of those resources to the

states and tribeStates can respond by maintaining an equivalent level of regulation over those resources
or allowingthose resources to be managed without permitting and regulation, or in a less complete or less
stringent way so that the result is between the two boumdisgs. The balance of regulatory authority

over environmental resources between centralized and local governments and the result when that balanc
changes is a question of environmental federalfsm

IILA.2.1 Lessons Learned from the Literature

To help the agenciebetter understand the environmental federalism literature, the EPA commissioned a
comprehensive literature review report (Fredriksson, 2018). The report reviews literature on
environmental federalism and political economy, focusing on that which isrebegant for the potential
change in regulatory control of waters under the CWA. The author describes several theoretical
predictions and summarizes the literature.

A Efficiency of DecentralizatiorThe seminal paper by Oates and Schwab (1988) suggests that
the extent benefits and costs are contained within the state jurisdilgt@mntralized state
policymakingcan be more efficient than national policiBecentralized policymaking has
efficiency enhancing propertiésstate regulators have a bettefligband more flexibility to
produce the highest returns (benefits less costs) for their citidensver, their model assumes

STELI (2013), State Constraints: Stdteposed Limitatios on the Authority of Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act, availabldgps://www.eli.org/sites/default/files/gtiubs/d2304.pdf The agacies note
that this report has beeniticized as inaccura@ndrecognize its limitations as a definitive resoui®eg e.g.,Comments of
the Waters Advocacy Coalition on the Environment al Prot ¢
Rul e to Define AWaters of the UnH®GW208:0830 (Navembdd i3d2014)at he Q{
7 -11. Docket ID: EPAHQI OWi 2011 0880 14568,available ahttps://www.regulations.gov/document? D=EP4D-
OW-2011-088014568
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no transboundary pollution, many jurisdictions, perfectly mobile capital and immobile labor, a
homogenous population, perfesfarmation, production costs and benetiitat are locally

internalized, and welfare maximizing local governme@tsme ealworld modificationssuch as
transboundary pollutioriewer mobile firms (imperfect competition) or jurisdictions,

transportation asts, different policy instruments, and various political economy pressures
change Oates and Schwa itheweticalderature arguesubatt . | n g e
decentralizatiorranyield inefficiently weak regulations (Dijkstra and Frigkdson, 2010as cited

in Fredriksson, 2008°

A Local regulators may have superior information regarding local conditions and may therefore
implement more efficient regulations (Levinson, 20@3cited in Fredriksson, 20118
Environmental dimensions may also be clpselated to other local issues such as urban
planning, favoring a decentralized approach (Sjéberg,,2&16ited in Fredriksson, 201&n
the other hand, environmental protection may involve economies of scale, which favors a
centralized system (Adle2005 as cited in Fredriksson, 2018 he central governmelikely
hasan advantagin supporting research in environmental science and pollution control
technologies (Oates, 20(s cited in Fredriksson, 201&eabright (1996argues that
decentralization reduces policy coordination taigesthe accountability of government.

A Race to the Bottont.ocal jurisdictions may engage in strategic policymaking to attract and retain
mobile industry and jobs, raise wages and expandta tax base. The fear is that such capital
(investment) competition could lead to softimally weak environmental regulations under
decentralized systems. The literature review finds that most of the results in the empirical
literature fail to support eace to the bottorff.If a race occurs, it may take more complicated
forms. For example tatesmayrespond only to changes in neighboring states with maore stringent
policies A staté segulatory stringencis pulled upwardy neighborsvhich already hae
stricter policiesHowever, changes in neighbors with weaker regulations have no irfipact.
asymmetrical result contradicts the rdaoghe-bottom hypothesis

A Political EconomyTo understand and predict actual policy outcomes, it is critical totiake t
political pressures on policy into accounhelmajority political party (in the U.S. Congress, or in
state capitals), tends to favor the social welfare of its home districts (its constituency) over other
minority districts Helland (1998 as cited in Fedriksson, 2018finds evidence that local special
interests influence enforcement effort when national policy is delegated to the state level.

Givent he | iteratureb6s findings, states and tribes
thebenefit of local knowledge and with the welfare of their constituents in mind. A race to the bottom is

presumed to be unlikely to occur once states and tribes assume authority over aquatic resources. Effective

regulation of the resources, however, requinespolitical capital and fiscal resources to do so. As such,
the best indication of how states will exercise their authority as the federal government retracts its
jurisdiction is how they have exercised existing authority in the past and whetheras&ucture to

39 Dijkstra and Fredriksson (2010) limit their review to models in which pollution does not cross jurisdictional boundadries and
which labor and households are immobile betwjaendictions

40 See als®ates (1997, 2002).
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

manage the regulatory programs already exists. The agencies collected data on these factors and the
following sections summarize the data sources and how they itfigganalysis.

IILA.2.2 State Snapshots, Listening Sessions, and Comments

The agenies compilednformation on state wetland and surface water programs and regutations
describe the breadth of state authorities and to provide a current picture of federal and state regulatory
management of aquatic resourcegotmationwasdrawn from multiplestate and federalburces, as well

as from previous analyses undertaken by independent associations and institutions. Definitions for state
and territorial watersncludingwetlandswere drawn from online directories of regulatoties and

codes, therefore pulled directly from state laws. Information on state and i&rvitater laws and

programs was found througtate and territorisdgency websites, and information on the various CWA
programmatic areaWA sections303, 311401, 402, and 404) wakkawnfrom EPAand Corps

websites, numerous publications, maps, and from EPA regionall$tafe summaries wesbared with
stateand territorialagencies for correctian

In order to ensure th#te economic analyis wasas accura as possible, the agenciesiewed

information about CWAelated state laws and programs since publishing the economic analysis for the
proposed rulgincludinginformation submitted in response te firoposal The agencies have made
recommended changard clarified their findings as appropriate in response to those comfieats.
agenciedave alsancorporated the latest and most accurate information of which they have become
aware about CW4Aelated state laws and programs into this find analysis The State Snapshots are
provided in AppendiA of theRPA (U.S. EPA and Department of the Army, 2020)

IILA.2.3 Status and Trends Report on State Wetland Programs in the United States

The Association of State Wetland Managers (ASWM) has prepared state wetland program summaries
approximately every 10 years starting in the 1980s. The most recent report (ASWM, 2015) relies on
information from past state summaries (both by ASWM and ther@mwiental Law Institute), state and
federal reports, websites, and other related resources and compiles this information into draft state
summaries. ASWM conducted verification phone calls and correspondence via email with 50 states,
attempting to ensuréat information for each state summary istoyulate for the status of state wetland
program activities as of December 20l¥ormation compiled in this report focuses on four core
elements1) wetland regulation, 2) wetland monitoring and assessmeneti@nd water quality

standards, and 4) voluntary wetland restoration.

Wetland regulation is the element most relevant fraenABWMreport to anticipating potential state
responses to changes to the HAwat eedthreefapproachestoni t
regulatingdischarges of dredged or fill materi@WA sectior404 assumptiorf! statelevel dredged and

41 Although only two states (Michigan and New Jersey) have assumed the 404 permitting program to date, states and tribes have
recently expressed significant interest in assuming the proeen.e.gfinal Reort of the Assumable Water
SubcommitteéMay 2017).
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

fill programs for inland waters in addition @NVA section401 certifications, and primarily relying on
CWA section401 certiftations??

The agencies found it reasonable to assume that there will be little or no change to the permitting process
in New Jersey, one of the two states that has assGW&dsection 404 permitting authoritin

Michigan, unless the state legislature passew legislation, it is reasonable to assume that there will be

at least some change to the permit process correlating to the change in CWA jurisdiction, as the state
currentlylimitsits permit program to thgrisdictionalscope of the CWA? The other states that have
developed their own dredged and fill programs may choose to expand their programs to cover waters that
wilno | onger be sobnsihee Uad t éhdraviSadddfiretiono States that rely

primarily onCWA sedion 401 certifications to address dredged and fill activities may or may not develop

a statelevel permitting program for nejurisdictional waters.

IILA.2.4 State-Imposed Limitations on the Authority of Agencies to Regulate Waters Beyond
the Jurisdictional Scope of the Clean Water Act

The agencies collected information from several sources to characterizéaidityso regulate waters

beyond the jurisdictional scope of the CWA. The main source is the State Snapshot analysis presented in
AppendixA of theRPAfor thisfinal rule (U.S. EPA and Department of the Army, 2028kernate
sources of information, including an Environmen
limitations imposed by state law that could constrain the ability of stateagenzi t o r egul at e
resources in the absence of CWA regulation (ELI, 2801®re also consulted to corroborate and

suppl ement the information in the agenciesd St a
summaries do not necessarily captaitéhe complexities of state prografis.

IILA.3 State Response Categories

Following the findings of the environmental federalism literattive agencies assumed that states will
have a continuum of different responses to a change in CWA jurisdiction baesiraurrent regulatory

42 Five of these states issue permits for dredged and fill activities in coastal waters and wetlands. However, the agencies have
concluded that inland progr ams adaness watecs that maymallongealte fedemllyo f a
jurisdictional.

“Passed in 2013, PA 98 states: iSec. 30101la. For the purpagd
exercised by the department because of federal approval of Micahn 6 s per mit program under sg
federal water pollution control act, 33 USC 1344, apply
defined under section 502(7) of the federal water pollution control act, 831362, and further refined by federally
promulgated rules and court decisions that have the full effect and force of federal law. Determining whether additional
regulation is necessary to protect Michigan waters beyond the scope of federal law isoihgb#isp of the Michigan
|l egislature based on its determination of what is in thg

44 SeeAppendix | of the ELI report.

45While the ELI report imreadily available summary of potential limitations imposed by state law that could constrain states to
regulate waters in the absence of federal regulation, commenters on tipeapesed 2015 Rule have identified numerous
shortcomingsnd inaccuraciesféhe analysis and results that may limit the degree to which the agencies can rely upon it.
Seee.g.,.Commentsof he Waters Advocacy Coalition on the Environme
Engineersd Proposed thwel dnti dUnbb #RtGedn sVaMdfaAtt ERAQ-OW-2011-0880
(November 13, 2014) at-711. Docket ID: EPAHQI OWi 2011 0880 14568,available at
https://www.regulations.gogbcument?D=EPAHQ-OW-2011-088014568
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

regimesand ot her constraints, though the statesd resp
some tates could reduce the scope of their programs to align with a change in federal jurisdiction because
of these constraints. In states with legal constraints, the agencies would expect both avoided costs and
forgone benefits fronthechange in the definitivas certain waters are no longer jurisdictional. The

agencies expect that some states may choose not to change state programs following thislfinal rule.
states that regulate waters, including wetlands, more broadly th@whe the agencies would exgie

little to no direct effect on costs or benefits. Many, if not most, states are likely to fall in between these

two ends of the continuuseebelow for more discussion of this point). And while most states have been
authorized to administer at least s not all, parts of the NPDES program, states that are not

authorized (or not authorized for a given part) may have different respdhgesgencies also analyra

scenario that assumee change in state regulagaegime in response the final rule(Scenario Q)

although the agencies anticipate that such a scenario may be the least likely outcome to arise as a result of
the rule

IILA.3.1 Regulation of Dredged and Fill Material

Theenvironmental federalistiiteraturereview (Fredriksson2018 identifiedthe variables most

commonly used in the federalism literattinat are useful in anticipating how states could respond to the
finaldef i ni ti on of 0 wa tAe availabtedfubsephtleeseWariableeuded ®t at es . 0O
characterize potential state responses regarding dredged or fill permitting and perform sensitivity analyses
on the results. The reports on state responses and the data on which they are based indicate that the
following variables will have the stngest bearing on the way states are likely to resffond:

A Statelevel dredgd and fill program: Thirty-three states have such permitting programs for
inland wetlands or other waters. While none of the reports referenced above evaluate the extent of
statelevel dredged and fill permitting programs, their existence serves as an indication that they
are more likely to regulate some wetlands and other waters that will not be subject to the federal
CWA section 404 program following this final rule.

A Regulate watermore broadly than CWATwenty-five states have chosen to regulate waters of
the state that are not subject to federal regulation under the CWxse states either explicitly
cover nonfederally jurisdictional waters in the text of their regulations or apply their broad
regulatory authority in a way that would also captomewaters that are no longer considered

46 State enforcement capabilities would also possibly be important in determining state responses, however no measure of
enforcement capability was available for use in this analysis. Following Circtaimisituations where full information is
not availdle the appropriate treatment is to assume full compliance. The agencies do not believe including enforcement
would change the analysis.

47 These numbers were compiled from research that was primarily conducted prior to 2015. While some states chtarbt regul
least some waters more broadly than the CWA, the agencies cannot at this time determine whether all states that regulated
beyondRapanosGuidancepractice also regulate beyond the scope of 2019 Rule (which restoRdpghrosGuidance
practices).
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

Awaters of t filathddamstates itlis liBety that states will continue to regulate or
address some wetlands and/or other waters that will not be jurisdictional under the final rule.

A Legallimitations: While state legislatures may be able to change applicable legattiess;j if a
state prohibits or requires additional justification for a state rule that imposes requirements
beyond a corresponding federal law, those restrictions are a useful indicator that states are
unlikely to regulate wetlands and other waters beybode identified in their existing programs,
which were typically developegtior to the2015 Rule Although the State Snapshots presented in
AppendixA of theRPA (and other data source)cumentseveral types of legal provisions, for
the purposes of atity within this analysis, the agencies treated such legal provisions as a binary
variable.

The agencies used the criteria noted affdeeplace states in one thfreelikely response categories
recognizing that any categorization must rely on simpigyassumptions given the variation and
complexity of sate laws and prograng$ablell-1).5°

Table 1I-1: Dredged/fill categorization criteria

Category State regulatory indicators Potential Response

1 State has broad legal limitations on regulating| Unlikely to increase state regulatory practices
aqguatic resources OR does not have a statel | address changes in federal jurisdiction.
dredged and fill program and relies @WA
section 401 certification to address dredged a
fill activities.
2 Has a statdevel dredged and fill program that | Likely to continuethé@ G I G SQ& O dzNJ
does not regulate waters of the state more practices and may choose to chargjate
broadly than CWA AND does not have broad | programs to provide some regulatory coverage
legal limitations on regulating aquaticresourcg 2 ¥ ¢ G SNA GKI G ¢ 2 dz R
0KS ' yAGSR {idF (Sao¢

3 Has a statdevel dredged and fill program AND| [ A { St & (2 O2y GAydzS F
NB3dzZ I iSa algh §S NX¥2 BT | dredgedfill permitting practices, which already
than CWA regulate beyond some area$2019 Rule
Tablell-2r eports the criteria for each state in colu

to indicate the affirmative. Column 5 reports the resulting likeBponse category.

48 These states have been determined by the agencies to regulate beyond the CWA based on the findings of studies mentioned in
the economic analysis prepared in suppotheR019Rule and this analysis, as well as independent research conducted by
the agenies.For more information regarding the sources these findings were baskthe State Snapshots in Appendix
A of theRPA (U.S. EPA and Department of the Army, 2020)

491t has also been suggested that the quantity of water resources found in agtagdpnaetermine their response, but no clear
pattern was discernable in scoping exercises. A breakdown of the quantity of water resources by state can be found in
Appendix A.

50 The number of categories changed from four to three between the propdmatudétand this final analysis due to comments
from States and based on additional research into existing state programs and laws.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

Tablell-2: Dredgedfill regulation criteria and likelyresponse category

Has a State Regulates waters Does not have Likelyresponse
State dredged andfill more broadly than broad legal category
program (inland) the CWA requires limitations
Alabama 0 0 1
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii

Idaho

lllinois

Indiana

lowa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
SouthCarolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia

R I E N R ER EEE E R EE R E R R R R R R R E R R R E R = =)
Rlr|lo|lo|r|o|lo|r|k|k|Oo|kR|O|R|F|O|R|R|O|0|0o|0|0|R |k |R|k|k|o|lo|o|o|r|r|o|o|o|r|o|r|o|r|lo|lo|o
RlRrlRr|krROR|IR|IRRR|R|R|O|R|[R|R|R|RP|R|R|OR|RP|R|R|RR|O|R|R|P|R|O|R|RPR|R|R|R|R |k |O|~
W WNR|wRRlwlw|w|Rr[w[R|NV R W|[R|R(NR|R|W W w|w|R[R[NN WL R NN N | W R | W R [R Rk
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

Tablell-2: Dredgedfill regulation criteria and likelyresponse category

Has a State Regulates waters Does not have Likelyresponse
State dredged andfill more broadly than broad legal category
program (inland) the CWA requires limitations
Washington 1 1 1 3
West Virginia 1 1 1 3
Wisconsif 1 1 0 2
Wyoming 1 1 1 3

1The existence of a legal limitation on state authority to regulate beyond the scope of the CWA does not always prohil
state from regulating waters beyond thosegulatedunderthe GNVA. See Appendik of the RPAfor additional detai(U.S.
EPA and Depanent of the Army, 2020)Rather the existence of ése limitations presents an additional factor for states tc
address. This in turn may make it more difficult for states with such a limitation to readjustegeiationof state waters
following thefinalrule, at least in the shorterm. For purposes of this analysis, any state with such a limitation that has n
already expanded its regulation of state waters beyond the scope of the WiA¥&ssumed to not do so under any change t
GKS RSTAVASBNBY2ZFTOES WasacboBliRglyfplacedirdespoase tadbnAny states that have
already expanded their regulatory scope, specifically North Carolina and Wisasesrassumed to continue such practice
Thus, for purposes of this alyais, North Carolina and Wisconsin were placed in catedytryeflect both theircurrent
broader scope and the existence of legal limitations that may affect any future attempts to increase regulation of stege
compared to a federal baseline

IILA.3.2 Categorizing State Responses: Surface Waters Discharge Permitting

Like the study of dredged and fill regulation, a subset of variablesv/gratmost informativeavasused to
characterize potential state responses related to regulation of suatecs and perform sensitivity

analyses on the results. Reviewing the reports on state responses and the data on which they are based, 1

following variables likely have the strongest bearing on how states could ré$pond.

A State authorizatiof? A critical determinant of potential state responses to a chartpe in
definitionofi wat er s of t iswhetbernhode statearS authdrized t6 administer

NPDES programs for surface waters under the CWA. At the time the agencies completed this

analysisthree states (Massachusetts, New Hampshire, and New Mexico), the District of
Columbia, and every U.S. Territory except the U.S. Virgin Islands, were not authorized to
administer th&CWA section 402 program under the CWA. All remaining states and the U.S.
Virgin Islands are authorized to implemanieast parts adhe NPDES program and issue
permits. The agenciessumd that statesvithout authorized programs will not regulate

additional waters beyond those thatf alrleowierfd

final rule.

51 State enforcement capabilities would also possibly be important in determining state responses, however no measure of

enforcement capability was available for use in this analysis. Following Circedlairsituations where full information is

not available the appropriate treatment is to assume full compliance. The agencies do not believe including enforcement

would changehis analysis.

52 Source: https://www.epa.gov/npdes/npdesteprograminformation
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

A Legallimitations: If a state prohibits or requires additional justification for a state rule that
imposes requirements beyond a corresponding federal law, it was assumed that state would be
less likely to create the programescessary to continue permitting discharge activities under state
authority on waters thatill no longer be jurisdictional. Although the State Snapshots presented
in AppendixA of theRPA (and other data sources) document several types of legal proyisions
for the purposes of this analysis, the agencies treated such legal provisions as a binary variable.

Tablell-4 presents a summary of this information for the 50 states plus the District of Coliimbia.
states (plus the District of Columbia) without NPDES authorization are less experienced in regulating
point sourceadischarges into waters aadeassumedo be unlikely toregulae waters that are not subject
to federal jurisdiction. The remaining states can be classified based on the absence of broad legal
restrictions. States with both NPDES authorization and an absence of broad legal restrictions can be

interpretel as being more likely to continue to regulate waterswilaho longer be jurisdictionalnder
the final rule®®

The agencies used the criteria noted above to place states in wodikély response categori€¢$able
11-3).54

Table 1I-3: Surface water discharge permitting categorization criteria

Category State regulatory indicators Potential Response

1 Statedoes not have NPDES authorization OR| State programs are likely to reduce scope
broad legal limitations on regulating aquatic | following a narrowing ofederal jurisdictior?®
resources.

2 NPDE®uthorized state that ALSO does not | States are likely to continue their current
have broad legal limitéons on regulating regulatory practices, which may provide partia
aquatic resources. regulatory coverage of waters that are no long

ol GSNAR 2F GKS ! yAGSF

Tablell-4 reports the criteria for each state in columns 2thr@digls i ng 606 to i ndicat
to indicate the affirmative. Columfireports the resulting likelyesponse category.

Table 1l-4: Surface water regulation criteria and potential-response category

State NPDES Authorization Does not havebroad Potential response
legallimitations
Alabama 1 1 2
Alaska 1 1 2
Arizona 1 0 1
Arkansas 1 1 2

%' n the Economic Analysis for the Proposed Revised Definit
considered whether states regulated surface daenarges more broadly than the CWA based on state definitions of
fiwaters of the state. o However, the agencies have deter
currently have enough information to determine whether a state ireptertheir surface water discharge program more
broadly than the CWA based solely on their definition of

54 The number of categories changed from three to two between the proposal of the rule and this final analysis due to comments
from States and based on additional research into existing state programs and laws.

55 Where the EPA implements the programs, the scope will change consistent with the federal changes.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

Table 1l-4: Surface water regulation criteria and potential-response category

State

NPDES Authorization

Does not havebroad
legallimitations

Potential response

California

Colorado

Connecticut

Delaware

District of Columbia

Florida

Georgia

Hawaii

Idaho

Illinois

Indiana

lowa

Kansas

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

IILA.3.3 Caveats to State Categorization

The potential responses described above are intended to provide insight to whether and how states may
regulate waters thatreno longer jurisdictional based onttevisedd e f i ni t i on of HAwat ef
Stated There are, however, several caveathéd characterization that deserve mention.

A Stringency limitationsSome states that currently have legal limitations may remove or modify
those | imitations following a revised defini
difference in regulation created by a new definition could be filled either partialyngpletely
by statelevel regulation.

A Transboundary benefitswhile it is possible that states operating with better information on the
potential benefits and costs would regulate more efficiently for their own constituents, they are
also less likely to @nsider benefits that accrue outside of their borders. This could include cases
where waters flow out of the state. Another situation where this is relevant is wharsenon
benefits accrue to residents of other states.

A Limited state resources and politidafluences:Some states could develop new programs or
expand existing ones to address waterswiihino longer be jurisdictional based on tegised
definition of Awaters of the United States. g
mana@ the new or expanded programs and may not be able to conduct quality-dmstefit
analyses as a result. & literature reviewFredriksson2010,as cited in Fredriksson, 2018
pointed out, decentralized programs are also more likely to be swayettizalpafluences
which couldalter established regulatory framewarks

The cumulative direction of these caveats with regard to potentially addressijpgisdittional waters
and the resultingotentialimpacts is ambiguous. So, rather than boundiagtitential effect on one side,
they combine to increase the uncertainty surrounding potential state responses. As such, the base case of
the categorization of states was based on the current regulatory regime at the state level and sensitivity
analyses wiee used to explore the range of possible state responses on potential benefits and costs of the
change in CWA jurisdiction based on the final rule.

IILA.4 Incorporation of State Responses in Economic Analysis

As described in SectidhA.2, there are number of possible ways that states could respond to changes in
CWA jurisdiction. States may adjust their regulatory programs to match any changes in federal CWA
jurisdiction.As CWA jurisdiction is reduced and states follow suit, states and regulated entities would
avoid costs and the public would forgo water quality and wetland benefits. At theothef the

continuum statelevel baseline regulations may be broader thafetheral requirements. In this caas,

CWA jurisdiction is reduced at the federal level, states may simply maintain their broader, baseline
regulations. It is also possible tleCWA jurisdiction is reduced at the federal level, a state could

choose taevise its current state laws and programs to continue the baseline actions required by the
federal government. In the latter two cases, state requirements would fill any regulatory gap in the wake
of a change in the defiensi.to olnh ioéfi $itwaart eedri goaf p It ch er
change in compliance costs to the regulated community and no change in environmental benefits (that is,
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

neither avoided costs nor forgone benefits would occur), suggesting no net impact in the long run. The
agencies emphasize, however, that if states make regulatory changes to maintain the previous federal
baseline level of CWA jurisdiction then they will likely incur some transition costs in the short run, and
some of the cost of implementing programs waltkansferred from the federal government to the states.
The cost to states could be more or less than the costs to the federal government.

Another potential outcome is a federalism scenario. In this scenario, when requirements imposed by the
federal govemment are altered, state and local governments may be able to find more efficient ways of
managing | ocal resources, co0ns iStatesaremoravikelylobe he t
knowledgeable about which waters their local constituente\and may more efficiently manage them.
States can choose to allocate more resources to managehigd waters and wetlands and reduce
regulation on less valued waters and wetlands. Depending on whether a newly characterized non
jurisdictional waters highly or lowly valued, states may choose to regulate or not regulate it, and the
compliance costs could increase or decrease, respectively. And in turn, the corresponding environmental
benefits could increase or decrease. In either case, howevernattshgill increase, assuming a state

can more efficiently allocate resources towards environmental protection due to local knowledge of
amenities and constituent preferenceEeGectionll.A.2 for details).

I n short, state responses to a change in the de
continuum and depend on | egal and other constra
to be no broader thaesdwaamrmset ofunthentUiny treeg &t a
Cost savings and forgone benefits from these states should be included in the costs and benefits of this
final action. In contrast, states that have regulations of waters, including wetlandse thatoroad or

broader than th2019Rule would not be affected by this final action. Therefore, no cost savings or

forgone benefits should be assumed for these. States that fall betwedwehesds of the continuum

can be evaluated by either inclugiar excluding them from the estimates of cost savings and forgone
benefits.

Statesd water quality and dredged and fil] prog
consideredFurthermores t a respanges may differ for surface water paogs and dredged/fill permit
programs. Section II.A.2 discussed how the agencies categorized state regulations of dredged and fill
permitting programs and surface waters discharge permitting programs. These categorizations can be use
to evaluate possibktate responsestoerevisedl e f i ni ti on of HAwaters of th
regulation of dredged and fill activities is assumed to affect the costs and benefits of CWA section 404
permitting andCWA section 404 wetland and stream mitigation. Stagilation of surface water

discharges is assumed to affect the costs and benefits of CWA sectiGord¥htrated Animal Feeding
Operation (CAFQ)stormwater, and pesticide regulatias;well asCWA section 311 complianc€osts

and benefits associatedtivthe administration dWA section 401depend on the degree to which states
assume responsibilities for issuing permits that would otherwise be subject to state certification when
issued by federal agencies

State responses to dredged and fill regutattiere classified into one of three categories:

A Category 1i States unlikely to increase state dredged and fill permitting practices or do not have
inland dredged/fill permitting programs. The costs and benefits from CWA section 404
permitting and wetlanditigationareincluded in this analysis.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

A Category2 St ates | ikely to dmedyediand i igermitihgprastitesdngd s 6 [ u 't
may choose to change state programs to provide partial regulatory coverage of watglisrtbat
| ongert ebres fioMa t he United States. o0 The costs Jan
and wetlandand streanmitigation for these states are assessed using a sensitivity analysis by
either including or excluding them from the analysis.

A Category 3 Stateslie | y t o conti nue t hndfilpdraitting practicesu r r ent| d
which may already regulate beyond some aceasred under the 2019 Rulehe costs and
benefits from CWA section 404 permitting and wetland streanmitigation for these statesea
excluded from this analysis.

State responses to surface water regulation were classified into one of two categories for NPDES
authorized states:

A Category 1 States that have broad legal restrictions are likely to reduce the scope of their
regulatory coerage following a narrowing of federal jurisdiction. The costs and benefits from
CWA sections 402, 311, and 401 are included in this analysis.

A Category 2 States that do not have broad legal restrictions are likely to continue their current
regulatory pactices, which may provide partial regulatory coverage of watersilhato longer
beiwaters of the United States. o0 The costs and
are excluded from this analysis.

The agencies assumed that states without NB*P&Ehorization would not regulate discharges to waters
that will no longer be jurisdictional, regardless of the category they would otherwise be placed in, so they
were always placed in Category 1.

For dredged and fill programs, states classified as Ggtdgare the most unlikely to increase their

current regulatory practices in responsthtofinal rule For surface water programs, states classified as
Category 1 are the most likely to reduce the scope of their regulatory coverage fottoaviimal wle.

Impacts in the Category 1 states for both dredged and fill and surface water programs were always
included in the estimate of cost savings and forgone benefits. States classified as Category 3 for dredged
and fill regulation and as Category 2 for s water regulation were most likely to continue their

current regulatory practices to regulate beyond the CWA in respotiseftoal rule Impacts from these

states were always excluded from cost savings and forgone benefits estimates. Stated atassifie

Category 2 for dredged and fill regulation fall in between theseends of the continuyrthey are likely

to continue their current regulatory practices but may increase their regulatory practices to provide
regulatory coverage of some watersthrata no | onger fAwaters of the Unj| t e
included or excluded from the cost savings and forgone benefits estimates in a sensitivity analysis.

The various combinations of possible state responses are detdildoletl -5 below.Scenario 0 includes
al | states in the estimate of cost savings and |[fo
t he st at e ¥bhe seesivity analysisevakiated thesklitionalscenarios. Scenario 1 is the

56 Hawaii and the District of Columbia were included in the state categiorizexercise but were not included in the estimate of
avoided costs and forgone benefits due to a lack of data in the case of Hawaii and a lack of impacts in the caseicif the Distr
of Columbia.These states were also excluded ftbmanalyses for th2015 Rule and 2019 Rule.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

broadest and includes the cost savings and forgone benefits for all states except those that are likely to
continue their baseline dredged and fill practices regardlessarbfeattion. Scenario 2 narrows the
number of states used in the estimate by excluding states that are likely to continue both their dredged anc
fill and surface water practicésScenario 3 is the most limited in that it only included states that are
likely to reduce theibaselinedredged and fill and surface water practices to match the federalllbeel.
avoided cost and forgone benefit estimét@sed on a range of state responseprasented irbection
l.c.

Table 1I-5: Treatment of the effect of state response in the analysis of costs and benefits of a
change in the de¢oafthe Wniten Statesd fiwat er

|  Scenari®d | Scenariol | Scenario2 | Scenaric3
Change in baselindredged and fillpractices(affects CWAsection 404 programs)
1- Unlikely to increase (18 Included Included Included Included
2 - May increase (9) Included Included Included Excluded
3 - Likely continue (23) Included Excluded Excluded Excluded
Change in baseline surface water practid@dfectsCWAsections 402, 311, and 401 programs)

1- Likelyreduce (11) Included Included Included Included
2 - Likelycontinue (39) Included Included Excluded Excluded

1Scenarios 1 and 2 are the same for @/Asection404 program.

II.LB Response of Regulated Entities

Thegeneric tree diagrain Figurell -1 illustrates potential effects of tlfimal rule on regulated entities
(i.e. facilities, permit or plan holders) and affected water resources. The potential responses of regulated
entitiesare likely to vary across CWA programs and depend on the type of permit or regulatory

requirement, the industry sector or activity, a
woul d fall outside of CWA ajetesponsed,iaxwellagindustry t he r a
standar ds, recommended practices, and a regul at

voluntarily implements.

It is possible for amntity to decide to continue its current compliance practices, peliegaise

compliance mainly entails fixed costs that were already incurred or because reducing current abatement
activities is costlier than simply continuing current abatement activitezs of future liability and

goodwill with local citizens may alscelfactorsWhile such circumstances may less likelygiven the

cost implicationsif an entity voluntarily continues baseline compliance practices, then there would be no
change in cost or environmental outcomes, and the net effect would be zero.

Perhapsnore commotior practices that have ongoing co&a entity could decide to reduce its costs by
reducing or potentially eliminating any baseline compliance praciic#sg so would result in cost
savings to the regulated entity and forgone environméetafits to society more broadiWhether the

net effect is positive or negatifer o m s o c i e tdgpéns onsvheshar thp resulting cesavings
are greater than the absolute value of the forgom&@onmental benefits.

57 Scenario 1 and 2 are the same for the dredged and fill practices (Section 404 programs).
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

Sectionlll of thisdocument presents prograspecific tree diagrams for the three major CWA programs
analyzed: section402, 404, and 311 programs. The diagrams illustrate the range of potential outcomes
depending on regulated entitiesd responses to e
each general category of entity response. The number of determictiogg fand outcomes highlight the
uncertainties inherent in trying to quantify thesgentialimpacts. Ideally, the analysis would quantify

the frequency, costs, and benefits of the outcomes corresponding to each branch in the diagram, but that i
not postble at every level of the tree diagram for all three programs due to data limitations.

[I.C Data and Analytic Uncertainties

In addition to uncertainty in the response of states and regulated entities to changes in CWA jurisdiction,
limitations of the availabld at a af fected the agenciesd ability
the potential effect of thitnal rule and contributed to uncertainty in results presented in the following
sections.

A High-resolution NHD For the proposed ruleh¢ agencig attempted to use the U.S. Geological

Sur vE&$GBEINHD at high resolution and the U. S. F

NWI to estimate the potential effect of theoposedule on certain water types across the

country. The datasets represem tiest national datasets of the potential location and extent of
streams, rivers, lakes, ponds, and wetlands of which the agencies are aware. -Fiasohigbn

NHD represents the water drainage network of the United States as mapped at a scale 0f 1:24,00
or better (1:63,360 or better in Alaska). The data are maintained in partnership with states and
other stewardsThe NHD is not a regulatory dataset and does not indicate whether streams and
other features are jurisdictional for CWA purpasd#file the ligh-resolution NHD is the most
comprehensive nationalyonsistent representation of the hydrographic netwhias been
demonstrated to undeepresent the upstreagownstream extent of channel netwotrkk.does

not map all surface waters and sometimags streams that do not exist or no longer exist on the
ground (.e., it has errors of omission and commissidn)addition, snaller features would

generally not be included in the NHD. The dataset also has positional inaccuracies. At high
resolution, @ percent of welllefined features are within 40 feet of their true geographic position.
The NHD does not distinguish intermittent from ephemeral streams at a national level, and a
designation of perennial, intermittent, or ephemeral in the NHD does a@trgae an accurate
depiction of orthe-ground flow conditions. For example, a study comparing the-fietdied

flow classification(i.e., perennial, intermittent, or ephemeral) of I@mdwater stream reaches in
nine mesic forests across the contigudnged States and 1#&adwater stream reaches in
Oregon to the flovelassificationdocumented in various mapping resources found that high
resolution NHD misclassified the flogtassificatiord4.8 percent of the time across the mesic
forest headwater rehes and 57.9 percent of the time across the Oregon headwater Féaches.
While the USGS conducted somethie-ground field inspection 30 to @ars ago when

creating the topographic maps from which the NHD was created, the resulting hydrographic

58See, e.gFritz, KenM..etal.2013. fAComparing the Extent and Permanence of
Values from Hydrographic Databases and Mdpsrnal of the American Water Resources Associat@{d) 867882.

59d.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

classificaions do not necessarily represent current hydrographic conditions. Misclassifications of
NHD stream permanence are known to occur among flow regime types, includinggfiiiled
perennial streamsglentified as ephemeral and fieleérified ephemeral streams identified as
perenniaf® Misclassifications can occur for a variety of reasons, from changes in land use and/or
climate, observational erromstrors in data transcription (from the paper files to digital files),
changes in data standarand definitions, inconsistent mapping technigdéfrences in source
material for creating the original topographic maps, or for cartographic reasons.

A summary of High Resolution NHD mapping by state is presented in Appanéirwever, ér
therea®nsdiscussed here and in the RPA for the final,rille agencies were not able to
accurately identify waters that could change jurisdictional status under the final rule using the
NHD. Given the nature of the data and these analyses, these limitatigidsr@gult in inaccurate
estimation of the potentiafffectsof the final rule on the scope of CWA jurisdiction and therefore
render the data unsuited for use in evaluating the effects of this rule.

National Wetlands Inventory (NWIJhe agencies attemgtéo rely on a combination of the NWI

and highresolution NHD to identify wetlands that may change jurisdictional status under the
proposedule. Like the NHD, while the NWI is the best national dataset of the potential extent of
wetlands across the countsf which the agencies are aware, it has limitatitimsrefore, the

agencies did not use the NWI to assess the change in jurisdictional status of waters under the final
rule. The NWI does not map all wetlands and sometimes maps wetlands that do rari thest

ground. At its best, NWI only approximates the location and boundaries of a Cowardin wetland
type (Cowardiret al., 1979). The NWI was not intended or designed for regulatory purposes.

NWI uses the Cowardin wetland classification systehich is bhoader in scope than wetlands

that meet tha g e n ceguiaterg definition of wetland. F&@WA regulatorypurposes, a water

must have three specific factamsder normal condition® be classified as a wetland: hydric

soils, hydrophytic vegetation, angidrology. Specifically, the longstanding regulati@msl the
finalrulebothd ef i ne wetl ands as fAthose areas that a
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances dsupport, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally inélhaade swamp
definition has nothange under thdinal rule. Also, the wetland boundaries as magpe NWI

do not equate to wetland delineation boundaries per the C88% wetland delineatiamanuat?

and its regional supplements. To properly apply the delineation manual for CWA purposes, one
must conduct othe-ground inspection. \&tlands that meet the regulatory definitiorfaktland

would also need tmeet additional regulatory requirements (sucthasonditions for applying

the termfiadjacenhwetland®) before theywouldbec onsi der ed fAwat erEeof t
limitations of the data make it unsuitable for use in evaluating the effects of thiSoulaore

60See, e.g., id
6133 CFR328.3(b) and 40 CFR32.2.

62U.S. Army Corps of Engineers. 1987. Corps of Engineers Wetlands Delineation Manual. Wetlands Research Program
Technical Report ¥87-1. Department of the Army, Vicksburg, VAvailable at
https://el.erdc.dren.mil/elpubs/pdf/wlman87.pdf
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

i nformation on the | imitations of t he NWI fgr
St a tsecthe RPA

A Jurisdictional status of certaiwatersunderthe 2019 Ruleln addition to the limitations of the
NHD and NWI datasets, the agencies face the confounding factor loéingtable to mapnder
the 2019 Rul¢he jurisdictional status of certain waters as a category, including:

T Non-navigable tributarig that are not relatively permanent;

T Wetlands adjacent to naravigable tributaries that are not relatively permanent; and

T Wetlands adjacent to but that do not directly abut a relatively permanentrigable
tributary.

A According to theRapanosGuidane utilized under the 2019 Ruylsuch waters are not
categorically jurisdictional. Rather, the agencies must conduct apas#ic significant nexus
analysis to determine their jurisdictional status. It is not possible for the agencies to perform a
comprdnensive nationascale significant nexus analysis for purposes of this EA. As a rémllt,
agencieglid not find a reasonable way ientify the universe of federally regulated waters under
the2019 Rulen order to establish a comparative baseline wédiictional waters

A Tribal programs This analysis does not consider how the 573 federally recognized tribes might
react to a change in CWA jurisdiction, nor does it include tribes in its calculations of costs and
benefitsHowevert he agenci esd analysis of potential |im
review of affected facilities, permitted activities, and waters located on tribal lseeSgction
111.B.4). Currently, & tribes have been found eligible to administ&@\&A section 303(c) water
guality standards program, and the EPA has apprai@8 for 45 of these tribes. The EPA has
promulgated federal water quality stkands for on@dditionaltribe, and a few tribes have water
guality standards that are not current federally apprdsiety-one tribes have the authority to
administer a CWA section 401 water quality certification progtdamy tribes may lack the
capaciy to administer a water quality standards progeara certification progranOther tribes
may rely on the federal government for enforcement of water quality standards, particularly for
enforcement of notribal members. Currently, no tribes have obtaitnedtment in a manner
similar to a state (TAS) status to administer eithelGWéA section 402 or 404 programs. The
agencies (or with a few exceptions WA section 402, the state) generally iSSWA sectiors
402 and 404 permits on tribal lands. A faikes have some type of permitting program for
di scharges of dredged or fill materi al i nto |[fAw
to administer either thEWA sectiord02 or the 404 programs, to create permitting programs for
dischargesor to expand permitting programs that currently exist. Further, some tribes have stated
during tribal consultation and engagement on the propogethat they are not interested in
seeking TAS for CWA programs like water quality standards@na sectioms 402 and 404 if
the federal government reduces the scope of the CWA jurisdiction. In addition, this economic
analysis does not account for potential effects related to subsistence, figt@rggowing, or
cultural uses of water that are unique to trilbed their reliance on waters thetl no longer be
considered jurisdictional under the final rulénis analysis also does not account for which tribes
regulate waters more broadly than the CWA or have legal frameworks that permit them to
regul aseofiwather tri bed more broadly.
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Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

A Universe of regulated facilities and activiti€data on the universe of regulated facilities and
activities varies in the level of detail and coverage. For example, data on facilities or activities
subject togeneralpermits or facilities withminor status under tf@WA section 402 program are
l'imted to the per mit i megratedr@anipliaoca Informatidnu d e d i
System National Pollutant Discharge Elimination System (NFPPDES database. Some
industrial facilities or activities subject @WA section 402 requirements may be
underrepresented in the database if states did not provide relevant permit information. Permit data
maintainedn the ORM2 database by the Corps undelQWWA section 404 program provide
high-level characteristics of the projects such as the type of project and permitted impacts in acres
or linear feet. However, the affected waters are not always described in a manner sufficient to
determine how the changesi t he fAwaters of t h#(caunterfacaly) St at
change the requirements in previously issG&dA section404 permits without in fact doing
additional analyses of jurisdictioAs discussed in Sectidi.A.3, there is no universal reporting
requirement for the CWA section 311 Spill Prevention, Control, and Countermeasure (SPCC)
program, and the agencies therefore rely on estimates relatéart8 BCC rulemakings and
imputed data for a subset of facilities that have been inspected to characterizee§Riaed
facilities. The agencies also have detailed information on facilities required to submit a Facility
Response Plan (FRP) to the EPA.

A Fadlity and activity coordinatesThe analyses are limited by the availability and accuracy of
geographical coordinates to relate program impacts to streams and wetlands. First, some facilities
or activities have missing or invalid coordinates. For perm@édA sectiord02 dischargers,
available coordinates can be those of the facility and not necessarily the outfall. This contributes
to potential errors when determining the receiving waterbody. Some impacts, such as oil spills,
can potentially affect diffemt waterbodies depending on the location where the spill originates
and the size of the spill.

A Locations of future permitted facilities or activitid3ata on existing facilities and activities may
not accurately represent the distribution of futurelitées or activities. For example, construction
and development activity accounts forestimatedixteenpercentof permitted discharges under
the CWA section402 program and the majority of activities covered undeCiW& section 404
program. The locain of future construction and development activities can onshmated to
scale too coarsely to be useful in analyzinggbientialeffects of thidinal rule (even if the
agencies had accurate maps of affesteghms andetlands).

Thesedataissus | i mit t he agenci edebel andysidtd evajuatd 1pwaters n d u c t
changing jurisdictional status; #)erelationship between these waters and facilities and activities

covered under the CWA; and tBje potentialimpacts ofchanges in the level of regulation of

jurisdictional and nofurisdictional waterswith hundreds of thousands of facilities or permitted

activities covered under CWA programs, it is not possible to review and analyze characteristics of
individual facilities or activities contained in permits to assess how their particular requirevilents
change under a revised fAwaters of the United St

The agencies received numerous comments on the data sources, assumptions, qualitative and quantitativ
analyses in the proposed rule EA, and the limitatibesagenciefaced in conducting nationédvel

Economic Analysis for the Navigable Waters Protection BusF A y A G A2y 2F a2+ 0 SNHE512F (K

at

1%




Il 22 Discussion and Analyses of tlajor Causes of Uncertainty

analysesSome commenters expressed concern that, although the EA and RPA provided a qualitative
analysis that fewer waters would be subject to the CWdeuthe proposed rule than are subject to
regulation under the 2015 Rule or prior regulations, the agencies did not quantify the reduction in
jurisdictional watersCommenters also stated that thg e n analgsis was inadequate to evaluate the
full costs and benefits of the proposed rule across the entire co8nime commentetatedgenerally

that the RPA and EA thoroughly addressed the potential impacts of the proposaddaterectly
acknowledged the technical limitations of the analysis atabdts.

The agencies note thidfiereare currently no comprehensive datasets through which the agencies can
depict the universe of federaltggulated waters under the C\Wanddue tothe various data limitations
discussed her¢he agencies relied on qitative descriptionscase studiesand a national analysis of the

CWA 404 progranior thisfinal rule EA just as they did for the proposedruleEAe e t he agenci
response to commerfwr further informatiorf?

63U.S. Environmental Protection Agency and U.S. Department of the Army (U.S. EPA and Army). 2020. Response to Comments
forNavigable Waters Protection Ruled Definition of AWater
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Il 22 Analysis of CWA Jurisdictional Change

lll. Analysisof CWA Jurisdictional Change fro2®19 Rulgo the Final
Rule

This section focuses on thealysis opotentialeffects of thidinal rule, that is, th@otentialeffeds
associated with going frommplementation ofhe2019 Rule, which recofliedt h e a gpee20i% e s 6
regulationsto thefinal reviseddefinition of iwaters of the United Statéd-ollowing the approach used

for the proposed ruldJ.S. EPA and Department of the Arn&Q18h, theeconomic analysis consists of a
series of qualitative analyses ahdeedetailed case studiesd a national analysislated to the CWA
section 404 progranThe purpose of the qualitative analysis is tovite anational assessment of the
potentialeffects of thidinal rule without providing quantitative assessmeks stated, the agencies
currently lack the datasets to quantitatively assesgdtentialeffects ofthe final rule The qualitative
analyss is intended to provide information on thatentialdirection of the effects based on the best
professional judgment of the agenciksaddition, the agencies conducted three case studies in three
major watersheds to proviaeore detailednformation onthe potentialquantitative assessment of the
effects The case studies have considguetentialecological effects, and their accompanying economic
effects The case studies highlight the complexity of the potential decision matrices and the deh of dat
and modeling requirementBhe case studies conclude that plagentialeffects of provisions going

beyond the2019 Rulebaseline are modest regardless of the level of state engagement in water resource
protection as modeled in Scenariothrough 3Under Scenario Ohe anticipatedombined case study
cost savings range fro10.66 million to $37.4@nillion (2018%), and the estimated forgone benefits
range from$0.83 million to $5.47million (2018%, 3 percentdiscount rate)Finally, theagencies

conduceda nationaknalysisof the changes in CWA jurisdictiaimder the final rul®n the CWAsection
404 programNationaly the CWA jurisdictional changamder Scenario 8re estimated to result in
$244.5 millionto $612.7million in avoidedcosts and betwee$6.9 and $46.&illion in forgone benefits.

LA Qualitative Assessment of Potential Effects on CWA Programs

This section focuses dhepotentialeffects associated withe changérom the2019 Ruleas

implementedi.e., RapanosGuidancepracticg to thefinal reviseddefinition ofi wat er s of t he
States The first three subsections describe pibtentialeffects on theCWA sectiond02, sectiond04,

and thesection311 progrars, respectivelyThe fourth subsection coverther CWA programs

IILA.1 CWASection 402: National Pollutant Discharge Elimination System

Section 402 of the CWA establishes the NPDES prograamttworize the discharge of pollutants from
point sources téwatess of the United Statesiin compliancewith applicable requirements and

conditions NPDES permitsnay incorporatelifferent statutory and regulatory requirements depending on
the sourcetype, volume of dischargegeceiving waterbodyand statéribal water quality standard€WA
section 402 regulates discharges of the followgategories opollutants:

A Conventional pollutant88OD, TSS,0il andgreasefecal coliform and pH

A Toxic pollutants1 26 fi Pr i o r i(40 @FRPartl423) whchminclsidie metésg, Cu, Pb,
Hg) andorganic compoundse(g, PCBs, dioxin)

A Non-conventional pollutantsall other pollutantge.g, chloring ammonia, nitrogen, phosphorus)
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Il 22 Analysis of CWA Jurisdictional Change

As discussed earliehé NPDES permiprogram is administerdaly authorized states or the EPEhe
EPA issuesomeNPDES permitfor discharge$rom federal facilities®* most of thetribal reservation
lands®® and U.S. Territoriegexcept the U.S. Virgin Islandsl well as all permits in thareestates that
have nobeen authorized to administéle pogram(Massachusetts, New HampshiaadNew Mexicg
and for certain activities in states with only partial authofitye EPA has authorized mostfystates to
operateall or portions othe CWAsection402 permitting program, and states assert jutiigsiover

fiwaters of the stateodo whi c hniteduSsate3 bbeu ta smd yn cl eu smov

expansive.

I11.LA.1.1 Overview

The CWA requires a permit for discharges of pollutéamfs w asodr t he Unfiommidt St at es

sourcesdefined in the act as any discernable, confined, and discrete conveyagcefpes, ditches,
channelsor concentrated animal feeding operatjoig/pically, the compliance point for NIES permits
is the location where the effluent is being discharigech the facility.SeeNPDES Per mi t Wr i
Manualat pages 4 to 85. Agencies may issue individual or gealgpermits. Individual permithay be
issued when sitgpecific limits, management practices, monitoring and reporting, or other facility
specifc permit conditions are needed. Ondividual permit is issued per one applicatite individual
permitmay cover several outfall point&eneral permits are issued when multiple dischargers require
permit coverage, sows and discharges are similani permit conditions are relatively uniform. One
generabermit is issued for multipldischargersThe permit identifies coverage area, sources covered,
andadministrative processes for dischargers to identify that they intend to be c@ugreshetherthe
applicant must submitidotice of Inten{NOI) to seek coverage under the general pérmit

TheE P A 6 s-NPDE$ database includ250,040uniquepermitnumbers, including individual and
general permit8 Some facilities may have more than grexmit €.g, an individual permit for process
wastewater and a general permit for stormwatérablelll -1 summaizesthe NPDESpermits byEPA
Regionandpermit type.The majority(49,908 of the NPDESpermitspotentially affected byhefinal
rule are genergbermits (including stormwatergectionlll.A.1.2 discusses thpotentialeffectsof
changedothei wat er s of t deénitidhion the@WMA s&tioad02epgram.

641n generalfederal facilities are defined as buildings, installations, structures, land, public works, equipment, aircraft, vessels,
other vehicles, and property, owned, constructed or manufactured for leasinfeettat government.
(https://www.epa.gov/enforcement/enforcemanttcompliancefederatfacilities)

65The state of Maine has authority to issue NPDES permits on the territory of two tribes.

66 This esimate includes both active and expired permits in #8FDESsince facilities with expired permits can still operate
with administratively continued permitst excl udes fAterminatedo permits that
permits that did not have valid latitude/longitude coordinates or were not truly NPDES permits.

%l n this section, Afacilityo r eo6fpadnssourcedisphbrgerst s, construct
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Il 22 Analysis of CWA Jurisdictional Change

Table Ill-1: Estimated number of NPDES permits by EPA region

. AllNPDE®ermits | All IndividualPermits' All General Permits
EPA Region
1 7,030 1,240 5,790
2 17,152 4,895 12,257
3 30,015 9,096 20,919
4 81,883 8,621 73,262
5 17,207 10,042 7,165
6 26,173 5,573 20,600
7 22,467 6,394 16,073
8 15,180 1,968 13,212
9 20,560 986 19,574
10 11,472 1,153 10,319
Other 901 255 646
Total 250,040 50,223 199,817

1 2 dzND S Y -NPDES @ata, 201THe facility permits inluded in the spatial analysis dimited to
thosefor whichthe ICISNPDES dabmseincludeslatitude/longitude coordinatesThe number of NPDES
permits is likely to overstate the number of affected entities since each permit holder may have mo
than one NPDES permé. (), industrial discharge and stormwater permits).

2Includes U.Setritories and tribal lands

The EPA and stat&lPDESpermittingagencies developechnologybased effluent limitsTBEL) for all
applicable pollutants of concerMBELs arebased on nation&chnologybased effluent limitations and
standardsife., effluent limitations guidelineand standardghat are developetd establish minimum

levels of pollutant controls fomost direct and indirectischargers for conventional pollutants, non
conventional polltants, and toxic pollutants and provide equity among dischargers within categories. In
the absence gfationallimitations andstandardsTBELs are developed on a calbg-case best

professional judgment (BPBasis.Instead of this effluent guidelines appch, the statute provides for

the EPA to establish secondary treatment standards for pubkahed treatment works.

If TBEL s are not adequate to protect water quabityneet applicable water quality standatde CWA
requires thgpermitting authorityto includewater qualitybased effluent limitsWy/QBEL) as necessary to
meetapplicablestateor tribalwater quality standards and that are consistent with anydskgblished or
EPA-approved TMDLs that may apply to the dischafgerrently, all states hav&atewater quality
standards unde€ZWA section303, as welbslisted impaired waters anltMDLSs for those impaired

waters unde€WA section303(d) If a TMDL has been developed ftire receiving waterbodstategor

EPA regionshasignawaste load allocation teachpointsource dischargaendaloadallocation to

nonpoint sourcesuch that predicted receiving water concentrations do not exceed water quality. criteria
States and tribes may develop standards fofjumasdictional waters under state or tribal law, these
criteriaare notenforceable under the CWA

68 CWA section 402(p)(3)(B)(iii) provides for a unique standard to be used for controls of municipal separate storm sewer
systems (MS4s).
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Il 22 Analysis of CWA Jurisdictional Change

I11LA.1.2 Potential Effects of the Final Rule on CWASection 402 Program

Facilitiesthat currently have a NPDES permit un@aA sectiond02or a state permit under an
authorized state progracanbe assumed to either discharge fevaterof the United Statésas defined
underthe 2019 Ruler t o wat ers desi gnat e dauthaizetbtateinimhvient er s @
they are located. THaal regulation could result injarisdictional change todischargegd s r ecei vi n
water or @wnstream water, and thoeuldresult ina potentialchange o t he di scThsisger 0 9
more likely the case if the state does not currently considertthesigingwvat er s t o be fAwat
s t at knifthayrda not extend this status to these waters in respomsehange in the definition of

ifwat ers of tolrailitiesthat toasiter Sieiractceesi vi n g twlavtepatehtillyst at u $
changed can opt to: continue witteir existing pernt (status quly formally request a permit
modification® or formally request to have their permit terminataabject to antbacksliding permit
requirements

When evaluating potential impacts fraemovingCWA jurisdictionon certainwatersthe agencies
consideregotentialstatelevel and facility responses, as showrrigurelll -1. This figure illustrates the
variety of potential outcomes that could result for any single facility, and in turn the numerous
complexities that would have to be addressed to quantitatistigate the impacts of tHmal rule. The
revised definitiorwill reduce the number of jurisdictional watérs., certain ephemeral streamshich
could lead to some facilities nonger béng required to obtain NPDES coverage where there is a
jurisdictional change in the water to which they discharge angddhetans discharged frorthe point
sourcels not conveyedta fwat er of tThiemaybeimore likely$othappeaasid abeas
of the country wheréhe agencies anticipate that theray bea greaterchange in the number of
jurisdictional watersAfter the 20® Rapanoslecision severaNPDESpermit holdersn the Western
United Statessseredthey no longer required a permit because optitentialnonjurisdictional status
of a receiving waterTheagencies arawarethatin some casesuch inquiries have resulted in a
permitting authority determining that a discharger no longer needed a permit. There are several potential
explanations for thigelated to the nature of tipermitted activity, state requirements, and faciyel
incentives

First, the nature of a traditional discharge permit where a facility is seekiligctargevastewater is
differentfrom a CWA section404 permit(described irSectionllll.A.2 below)where adevelopeior

landowneiis, for example, seeking to fill a portion ofiawat er of t DEherdJaneiinstendes St a't
for aCWA sectiond02-permitted dschargetto contribute tacreating goerennial or intermittenwater
featurewhere there once was an ephemsti@ambecause of continuous discharge,( an #@Aef fl ue
dependent 6domi matfdd & ewmd t e final rulé wouldhoh #Hest@risdicianié s

the water meets the conditions of the fAtributar

Secondthe EPA has authorized mostiystates tadministerportions or all othe CWAsection402
permitting programin addition, sometates assestatelawj ur i sdi cti on over fdwat €
isinclusiveofi wat e r snited Statédh & uy may be mor elaepogramzarn, ve. T
and in some casedreadydo, coverwaters that are not considen@gaters of the United Statédwith the

final rule, state may respond in different wayas discusseth Sectionll.A, stateprograms may choose

69 This request could happen before or during their permit reissuance process.
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Il 22 Analysis of CWA Jurisdictional Change

to issue permitfor nonfederallyregulatedvaterssolely basedn state authorityStates mayalsorevise
WQBELSsto reflect attenuation or additional dilutifertherdownstreanfto a wateisubject to the CWA

from the source of the pollutant if t hStatei schar

subject to applicable arbiacksliding permit requirementSomestateqe.g, California, Connecticut,
Maryland, New York, and several otgghaveenacedor amenédlaws toregulatestate water resources
that have lost federalversight or whose coverage by federal law is now uncertain.

Additionally, existingfacilities may havenade the capitahvesmentsin wastewatetreatmensystems
thatdischarge to receiving watshat will no longer bgurisdictionalandmaywillingly continue
operating under their permit and see no need to challenge jurisdictionab$thi®iseceiving waters
Depending orhe individual organizationndustry standrds or recommended practicdgs facility may
implementtreatment technologies or best management practitestarily but could stillsaveon some

compliance costs he followingsulsections discuss in greattre t a i | potenti al per mi
permit type potentially affected by a change in the definitohofat er s of tohe Uni t ed

OSeeAppendi x A of the RPA for the Navigable Wat er FinaPRuet ect i o

(U.S. EPA and Department of the Army, 2020).
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Il 22 Analysis of CWAurisdictional Change

Figure lll-1: Potential effects of the final rule on CWA section 402 program.
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Il 22 Analysis of CWAurisdictional Change

I11.LA.1.3 Potential Effects ofFinal Rule on Individual NPDES Permits

As outlined inFigurelll -1, the potential cost savings and forgone benefithefinal rule affecting

industries or entitiewith CWA section402 permits to dischardge nonjurisdictionalreceiving waters

will depend on multiple factor§ hese factors includéhe state decisioon whetheto continue

regulatingnewly nonjurisdictioral watersto the sara level adederal regulationéseeSectionll.A for
detail),thebasis forthe NPDES permit (TBEL vs. WQBELhe potential applicability of anti

backsliding permit requirementshetherthef a c i dischiargefosveys to dwater of the United

State® downstream from theonjurisdictionalreceiving reach,radthef aci | i t yds deci si o
voluntarilyimplementingcontrols

Individual permit holdersnayalreadyhave treatment technologigsplaceandmaywillingly continue
operating undethe conditions set itheir existingpermiteven though they may nmquirea NPDES
permit in the futureNew permitholderswith no existing capital investments in treatment systems may
make different decisions. Thusew establishments the affected industrial categorigst would have
been subject teffluent limitationsare more likely to requestiat their permitng agency determine if a
permit is requiredo reduce both capital and operational casiess thestate continueasimilar level of
regulationof the receiving watersr restricts permit modification under applicable doacksliding
requirementsReducing controls on effluent discharging to 4umisdictionalwatersmayhaveadverse
water quality impacts on the receiving waters

A permittee currentlglischargng to ajurisdictional water that is not attaining water quality standards is
subject to more stringent limits basedao?WQBEL which must also be consistent with any applicable
wasteload allocations inEMDL. If the receiving water becomes npmisdictionalunder the definitional
change of fAwat e rdbutevéntudllycanveys paollutamtd frol & dischargea fiwater

of the United Statéghrough a channelized ngarisdictional featurethe permitteecouldrequesta
jurisdictional determinatioand revision of it8WQBEL to account for potential dilutioor attenuatiorof

the pollutant(spccurring between erof-pipe andhe point where the effluent enters jurisdictional
waters depending on the applicability of aacksliding permit requiremes Under this scenaridf,
allowed,the permittee @y realizecost savingas compared to meeting theeviouspermit limits Less
stringent effluent limitations may have a negative impact on water quality in the receiving non
jurisdictional streamdJnder thefinal rule, statewater quality standardsuld continue t@pplyto the

now nonjurisdictional receiving wateri stateregulations apply more broadly, but these standards would
not be federally enforceable anater quality monitoringvould notbe requirecdy the CWAwithin these
waters

I11.LA.1.4 General Permits

As noted above\\PDESgeneral permitgoverdischargers with similacharacteristicg¢e.g, within the
same industryyvithin a given geographical locatiolm most cases, permitteeis required to complete
and submit a NOI and comply with the terms of the general permit. Each permittee receilpea
NPDES numberBecause a large number of facilities can be covered under agamgleapermit

general permits may offer a cesffective option for permitting agencidsearly 60percent of the general
permitsthe agencies analyzage stormwatepermits and these are discussediectionlll.A.1.5.
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Il 22 Analysis of CWAurisdictional Change

IlI.LA.1.5 CWASection 402 Stormwater Permitting

Stormwater runoff is generated whemgipitation from rain and snowmelt flows over land or impervious
surfacesnstead ofpercolaing into the ground. As the runoffavels(especiallyoverpaved streets,

parking lots, and building rooftops),danaccumulate debris, chemicasgdimentandbr other pollutants
thatmaybe detrimental tetreamwater quality runoff can also gain velocity and be directed towards
waterbodies, thus increasing the probability of these pollutants reaching a stoflated stormwater

runoff can harnor Kill fish and other wildlife Excess sdimentation caimpair aquatic habitat, and high
volumes of runoff can cause stream bank erosion. Debris can clog waterways and potentially reach the
ocean where it camarmmarine wildlife anddegradenabitas.

Somestormwater discharges have been designated by statute, regulations, or elnyeceasebasis and
require coverage under a NPDES pertditder CWA section 402(p)heé EPA implemented the
stormwaterprogram in two phases, withe Phase | rule issued L1990 andhePhase Iruleissued in
1999. Thestormwaterprogram regulatestormwater fronmsomeconstruction sitef.e., those disturbing
one or more acres of land, disturbing less than one adyat part of a common plan of development or
salethat will disturb one or more acrespecific industrial sectors specified in the Phase I rule, and
discharges frorsomemunicipal separatestorm sewersystems (MS4s)TheE P A 6 IS-NPDES data
used by the agencigcludesl120,989stormwater permits, iteding individual and generglermits Over
20 percentf thepermitteddischargeranalyzed 26,366 arefor stormwaterischarges from
construction and developmenttiities. Dischargers with unknown industry classification (missing SIC
code) ared 0i nc aftocetg o bliard21 percent af thentvtal Stoomwater pernrigspectively
Industrial facilitiescoveredunder a industrial stormwater permit, suchthgE P A Kiludti -Sector
General Permit (MSGRaccount for approximateljve percent of stormwater permit holdek4S4s
account folless tharone percent of all permittees covered under the stormwater program.

I11.LA.1.5.1 Construction Stormwater

In general, the NPDES stormwater program requires permits fidvadiges from construction activities

that disturb one or more acres, and discharges from smaller sites that are part of a larger common plan of
development or sal@he Construction and Developmé@i&D) effluent limitations guidelines (ELGS)
applyto pernits for stormwater discharges frami construction activitiegcludingclearing, grading,

and excavation, except operations tleguit in the disturbance t#ssthan one acre of land araaless

they are part of a common plan of development or satedibturbs more than one a¢d® CFR
122.26(b)(14)(x) and 40 CFR22.26(b)(15)). Under 40 CHBart450(the C&D ELGS) all covered
entitiesmust (1) design, install, and maintain erosion and sediment controls; (2) initiate soil stabilization
in disturbel areas immediately whenever any clearing, grading, excavating, or other earth disturbing
activities have ceased; (3) design, install, and maintain pollution prevention measures to minimize the
discharge of pollutants to surface waters; (4) prevent tiohalige of the wastewater, fuels, oils, or other
pollutants used in vehicle and equipment operations and maintenance and equipment wasfging; and
implement other BMPs to minimize adverse effects on surface water.

The agenciesonsidered thpotentialeffectof thereviseddefinitionofi wat er s of t one Uni
the issuance dCWA sectiond02 permits fostormwater fronconstruction and developmesites As

suggested bifigurelll -1, due to data limitations arttie lack of astrong basis for the necessary

analytical assumptiong,is not feasible taigoroudy estimae the potentiahvoidedcossto the
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Il 22 Analysis of CWAurisdictional Change

construction industrgndcorrespondindorgone benefitef no longemeeding &CWA section402 permit
for stormwatedischarge$rom construction sitet nonrjurisdictional watersThe agencieshowever,
believe thabothpotentialcost savingto the industry anthe potentialenvironmental impacts from
constructioractivities due t@changeo the definitiorof i wat er s o f t \Wwoaldliketyitotbe d
modest in the areas where construction activities have a potential to affect iuhigdictional and
jurisdictional watersFirst, projects disturbingt leasbne acre of landand which in turn require NPDES
permit coverageare presumed to be large enough to generate stormwater runoff that could reach a
jurisdictional water, either directly or through a conveyance such as a municipal storm sewer, and so
would berequired toobtain permit coverag®roceduresypically requiedby construction stormwater
general perm@ghave beemvidely adopted as normal practices in the construction indasiiare
frequently required by local ordinancéss a resulttherequirements are not usually considered to
imposea significant burderA reduction in jurisdictional waters is not likely to change these
circumstances for most areas of the courithe exceptiommay befor stormwaterdischarges from
construction sites in arid states wharanystreams are epheme(alg, Arizona,Nevada, and New
Mexico).

Second, states and eligible tribes may develop stanftardenjurisdictional waters under state or tribal
law. Potential state and tribal responses are discussed in detail in 8e&tidiird, manystates and
tribes have specifidesignatedises anavater qualitycriteria for ephemeral streams in their statéribal
WQS whichcould be implemented at theiliscretionf or wat ers t hat are not
Statesd Unless a stater tribechanges their WQS to downgrade these UASIBEL-basedNPDES
permitswill still be applicableéf the discharge reachetate watersFinally, even if not required by
federal lawdevelopers may implement stormwaBPsfor a variety of reasons, includinige need to
complywith local erosion and sediment control requirements andfpecate in a manner consistent
with industry standardshe additionaltime requiredor obtainingan exempion from CWA section402
permit requirementr concerns about thgublic perception of operating without a permiihe agencies
expectminor change to compliance costsamlverse water quality impacts fraanstructiorstormwater
pollution control measuragquired to comply with equivalent state regulatibnsthosevoluntarily
implemented by developerGonstruction sitefocated inarid statesghat, as a result dherevised
definitiono f fAwat er s o f,omaymabetdguiret ©® dbtai® NRDES permit coverage
mostlikely to realizecost savingand affect environmental quality.

I11.A.1.5.2 Industrial Stormwater

Available data are not sufficiently detailed to deveajopntitative estimates of tiptentialcost savings
andenvironmental impacts from stormwater discharges fregulatedndustrial facilitiesdischargingo
waterswhose jurisdictional statusill change under thiinal rule. However, qualitative analyssiggest

that potential impacts mdye limited.Most industrial sectors regulated under the Phase | stormwater rule
are located in urbanized areésy permittedentity thatis currently discharging tanephemerateature
would still berequired tchave @ NPDES permit if their dischargmnveys ta jurisdictional water.
However, they may request to adjust their effluenitéittonsto account for potential dilutioor

attenuatiorof pollutantsthat occursefore the discharge reachgsigsdictioral water, subject to

applicable antbacksliding permit requirementRegulated industrial sectors tlaelikely locatednear

" Sectionll.A provides detail on existing state programs and potential state responses to CWA jurisdictional changes.
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Il 22 Analysis of CWAurisdictional Change

ephemeral streammepresent a minority of the regulated industrial stormwater universe. Additionally,
these types dhcilities are generally largand due to their scaleay be mordikely to discharge into
perennial streams (outside of the afes). Thereforethe agencieexpect that industrial facilitiesith
stormwater dischargesgulated undeihe Phase | rule likelwould continuewith existingstormwater
management practicaseaning there woullkely be no cost savings mregonebenefits due to thiénal
rule.

I11.A.1.5.3 Municipal Separate Storm Sewer Systems (MS4s)

Stormwater runoff in cities and towns is commaingnsported through MS4s, from which it is often
discharged, untreated, into local waters. To prevent harmful pollutants from being washed or dumped
into, and being discharged frolm MS4 certain MS4s are required kgw to obtain NPDES permit
coverageand develop a stormwater management prodi@wMP). The Stormwater Phase | rule,
promulgatedn 1990, requiresperators ofnedium and larg¥S4sservingpopulations of 100,000 or

more to obtain NPDES permit coverage for their stormwater discharges. Thmvater Phase Il rule,
promulgated irl999, requires regulatedostsmall MS4sserving populations between 10,000 and
100,000in urbanized areas, as well as small MS4s outside the urbanized areas that are desigfsted by
or the state to obtain NPDES parit coverage for their stormwater discharges. Generally, Phase | MS4s
are covered by individual permits and Phase || MS4s are covered by generad. pdBaipermits

include termsandconditionsthatare adequate to meet the MS4 standard of reducing galldischarges
fromthe MS4tothé ma xi mum e xt ent ,gimiraing norestarnivageddis¢hMdedthe
MS4, andincluding other such conditionibat the permitting authority deems appropriatprotect water
quality.

An MS4 may havenanydifferentoutfallswithin its service areaome of whichmaydischargeo waters
nolonger federally jurisdictionads a result athefinal rule. However MS4s oftenimplementtheir
SWMPs uniformly across their area without regard to theeiving wateof a specific outfallThus,a
change irjurisdictional status ocdomereceiving watesis not expected thave a noteworthy effeat
terms of cost®r benefits, unless tHaal rule would mean that every outfalf a particular MS4
dischargego a nonjurisdictional water and that pollutants never reach a jurisdictional \idterefore,
the agenciesxpectminor change to compliance costsadverse water quality impacts from MS4
regulated under the EPA Phase | and Phase Il stormwater rules

I1ILA.1.6 Potential Effectsof the Final Rule on State Programs

As discussedn Sectionll.A.3, some states may choose to takehenresponsibilities and costs of
regulatingwaters that become nguarisdictional while others would continue current practickes

regulating more or less broadly than the CV&fatescould take on current federal responsibilities by
expanding their existing NPDES programgarsuing authorizationf additional NPDES components.

The NPDES program compristsge componentsthe NPDES permit program, authority to regulate

federal facilities, state pretreatment program, general permits program, and biosolids program (U.S. EPA,
2019).Forty-sevenstates are currently authorized five NPDES permit program and the general permits
program Thirty-seven states are partially authorized for three ordomponentsand eight states are

fully authorized for all components. Only threatesand the Districof Columbiaarenotauthorized for

any NPDESomponentsThe potential options that states could choose in responseficalrele are:
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Continue broad regulations of affected waters.
Pursueauthorization of additional NPDES components.

Expandexisting state NPDES programs.

o o o D>

Reduce existing state NPDES programs
A Continue narrow regulations of affected waters.

Depending on which option states choose in response fimaiheule, theycouldincur a certain set of
costs. Initial costs could include application costpimsuing authorization of additional NPDES
componentshiring, training, information technology infrastructure, and administrative revision of
statutes or programs. Recurriogsts could include staffing and legal co$@blelll -2 shows which costs
states woulgbotentiallyincur according to potential response optid@tstes that continusurrent

practices could experience no change in costs if they already run their own fully authorized NPDES
programs and regulate waters more broadly than the CWA. Other states that continue current practices
could experience net cost savings from condgctewerCWA section 401 water quality certification
reviews of EPAissued 402 permit$n all casegxceptwhere states will continue to regulate more
broadly than required by the CWA smaller number of permits issued by federal agencies will reduce
stae costs associated with certification under CWA section 401.

Table IlI-2: State 402 costs incurred by scenario

Initial Costs Recurring Costs/Cost Savings
5 §5| 5
= o == ©
.S )] g g 8 = '% = % wLE) a% o=
S k= s | 55| ES ES | €S g,
o = s = o T O o QO o L9 @
Scenario < T — =+ < x o < O |
No change, continue broag
regulations S ) ) G G G ¢ G
Pursue partial authorizatio . Cost
Yes Yes Yes Yes |Uncertain Yes . Yes
savings
Expandexisting state Yes Yes Yes | Uncertain Yes Cgst Yes
NPDES programs savings
Reduce existing state Cost Cost
g c c c c Yes ; ; S
NPDES program savings | savings
No change, continue Cost
narrow regulations S S ) S G G savings G

There is limited information on resources requiredsfates toegulate waters that will become ron
jurisdictional under théinal rule. However, the agencies provide qualitative descriptiomesgurces
required for each cost category below.

A CWA Section402 Authorization Application/Investigation Costsi In order to be authorized
for any NPDES prograrcomponentstates must submit a prawy application to EPA. A
primacy application includes a letter from the governor requesting review and approval, a
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Memorandum of Agreement, a program description, a statement of legal authority, and the
underlying state laws and regulatiqisS. EPA201%). While no specific information was

found on costs or number of staff to complete a primacy applicébioreference, e timespan
between when state legislatures directed state environmental departments to seek EPA
authorization until when the statelsnitted the primacy application was two years for Idaho and
three years for Alask@ilaska Department of Environmental Conservation, 2008; Idaho
Department of Environmental Quality, 2019

Hiring Costs 1 No sources were found that discussed hiring costSPDES programsut a

2016 Society for Human Resource Management Survey found that the avergog-bost (sum

of internal and external recruiting costs divided by the number of hires) for companies is $4,129
(SHRM, 2016).This value provides a bentiark of expected hiring burden for each position.

Training Costsi If states decide to assume new NPDES program components or expand existing
state NPDES programs, they will need to train additional gtafport by Alaska describing

training activitiegrequired for assuming all NPDES components except for biosolids provide a
general idea of potential training costs for states that decide to assume additional NPDES
componentsBeginning in 2006, two years prior to adopting NPDES programs, Alaska
Departmenof Environmental Conservation (ADEC) provided direct training for staff, hired
loaner staff from NPDE&Authorized states, and participated in a work share agreement with EPA
for ADEC to draft several NPDES permits. Until Alaska obtained full authorizadio

unspecified number of staff completed8y training courses required to conduct inspections
(Alaska Department of Environmental Conservation, 20088 agencies expetttatresources
required fortraining staff for expanding state NPDR&gramswould be similar.

Information Technology Costsi There isnoinformation on the cost of neinformation
technology (IT)infrastructure for states to adminis@WA sectiond02 prograns, but a few state
feasibility studieson CWA sectiond04 assumiion indicate that the costanbe significant.
Minnesota estimated that they would incur a-timee cost of $3 million to set up an online
permitting and reporting systervlinnesota DNR and BWSR017). Virginia estimated that
upgrading h e st batesand|T idfadtracture to enable the 404 permitting prograund
cost about $million the first year, about $1 million the second year, and $0.5 million the third
year, or roughly $3.5 million in total initial IT cosfgirginia Department of Environemtal
Quality, 2012) Both states already havestatelevel wetlanddredged and filprogram.

Administrative Revision Costsi Some states magpend time and resourcasadministrative
rulemaking and amending sttga whether they expand or reduce gpatgramsHowever, no
sources were foundescribing the resources requiredduvise 402 programs.

Staffing Costsi While states that take on additional responsibilities of regulating non
jurisdictional waters will need to hire additional staff, the agencies doomgider this as a cost
as it is a transfer from the federal government to states. However, theesgdmzinsidercost
savings from reduced staffing resulting from reduC®dA section 401 reviews &PA-issued
402 permits.
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A Legal Costsi It is unclear whether states would incur additional legal costs if they were to
pursue NPDES authorization or expanistng NPDES program#laskaindicated that legal
staffing costs (2 FTEs) would remain the same before and after obtaining NPDES authorization.
No other sources were found regarding legal staffing costs from other states.

The agencies do not expect matgtes to pursue authorization of additional NPDES program
componentswhich wouldrequire the most upfront cosfEhe agencies expect thatnse states would
expand their existing NPDES programgich wouldresultin these states incurriragpsts for hirirg and
training staffinstalling and updating information technology infrastructarelrevisingstatutes or
programs

States that would experiengetcost savings as a result of redud@d reviews on EPAssued 402
permits would bd)) states with no ahorized NPDES programs agjistates with NPDES programs that
are not authorized fall components of the NPDES programd decide to continue current practices.
Massachusetts, New Hampshire, and New Mexico are the only three states without (NB@XE®s.
Massachusetisonducted a feasibility study on pursuing NPDES authorization and concludéuethat
state did not have sufficient resources to run its own pro¢viamsachusetts Department of
Environmental Protection, 2013)s New Hampshirés less likely toregulate waters affected by tfieal
rule, according to the federalism analysis in Sedlién3, the agencies assume tiNgw Hampshire is
also notikely to pursue NPDES authorizatiaddew Mexicohasexpressed interest in pursuing NPDES
authorization while also expressing concern over program costs (New Mexico Environment Department,
2019).1t is uncertain how mangtates with NPDES programs do ©gower nonrjurisdictional waters and
will decide to continue current practicbat the percentage of 401 reviews devoted to-&34ed 402
permitsis quite low, as theastmajority of 401 reviewsire for Corpgssued 404 permité\s a result, the
agenciegxpecttotal 401 cost savings resulting from changes to the 402 progré&e minimal.

I1ILA.1.7 Uncertainty and Limitations

There aranultiple sources of uncertainty inherent in the analysis of the potential impatisrefised
definition of A wa pretheGWAmséEctiotdd2eprogramiFitstetidere & significarg 0
uncertainty in the universe of entities thaiuld be affected ¥ achange in jurisdictional scop€&he
analysis presented in this report is based on the exBiMg section402 permitsncluded intheE P A6 s
ICIS-NPDES database. The database is based onstgieging and may not account for all existing
facilities and activities that may affect watevhose jurisdictional status might change undeffitied

rule. It alsodoesnot necessarilyepresenall future activities that could have adverse impactsuar
waters. In particulaspecific locations of futureomstruction activities as well as thetential fortheir
stormwater discharges &dfect ephemeral streamsusknown Similarly, demand for industrial domestic
wastewater treatment is driven by land developireerd locations of future industrial domesti
wastewater treatment facilities are not kno®acond, it is impossible to predigith certainty whether
statesvould enactnew orkeepexistingregulationsn placeto regulatewatersthatwill no longer be
jurisdictional under thiginal rule (seeSectionll.A for detail). Third, entities thaare likely to affect non
jurisdictional wates may have incentives to contimuguntarily using technologies and best management
practices oto implement them in the futuia the case of new activitie$hese incentives include, bare
not limited to, industry standards, public relatiogisstaimbility and related policiegndthe ime

required forobtainingexemption fromCWA section402 requirementdHowever, newpermittees
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motivated by potential cost savintdmt are likely larger than for existimegrmit holdersnaybe more
likely to seek jurisdictional determinatisand, as a resuliead to greater realization of avoided costs and
forgone benefits due fmotentialavoidance oCWA section402 requirements.

III.LA.2 CWASection 404: Discharge of Dredged or Fill Material

Unless the activity istatutoily exempted?the CWA prohibits discharges of dredged or fill material

from a point sourceton wat er s of the United StatesSuch i nclud
discharges areegulated under CWAection404, which isadministered by the U.S. AgrCorps of
Engineersvith oversight bythe EPA. In addition, he states of Michigan and New Jersey have assumed
administration othe CWAsection404 permitting prograrfor certain watersvithin their borders

This section describes requirements of GWEA sectiond04 program and discusses potential impacts
resulting fromthereviseddefinition ofi wat er s of tohe Uni ted St ates

I11.LA.2.1 Overview

For a project to be permittathder the 404 prograrthe permittee mustemonstratéhat, to the extent
practicablethe permittedastakensteps to avoid impacts to wetlands and other aquatic resources,
minimizedpotential impacts, ancompensatetbr remaining unasidable impact# required See, e.g.
33 U.S.C 1344(b)(1)This processzommonly referred to akemitigation sequencappliesthe
following mitigation steps in sequential order:

A Avoidance Mitigating an aquatic resource impact by selecting the-@astaging project type,
spatial location, and extent compatible with achieving the purpose of the phgejeictance is
achieved through an analysis of appropriate and practicable alternativesansideration of
impact footprint.

A Minimization: Mitigating an aquatic resource impact by managing the severity of a j#soject
impact on resources at the selected Miaimization is achieved through the incorporation of
appropriate and practicablesign and risk avoidance measures.

A Compensatory Mitigation: Mitigating an aquatic resource impact by replacing or providing
substitute aquatic resources for impacts that remain after avoidance and minimiesgumes
have been applied. Compensatory naitignis achieved through appropriate and practicable
restorationgstablishment, enhancememnt preservation of aquatic resource functions and
services.

Avoidance and minimization steps assure that only projects that are the least environmentallygdamagin
practicable alternative (LEDPA) will receive legal authority to discharge. The @aypenly permit the

72 The statutory exemptions to CWA Section 404 are set forth in subsection (f)(fixstTlhad most significant 404(f)(1)
exemption is for normal and ongoing farming, silviculture and ranching activities. Other examples of statutory exemptions
are for maintenance, including emergency repair of recently damaged, currently serviceahtestiard for construction
or maintenance of farm ponds, irrigation ditches, farm or forest roads, and temporary roads for moving mining equipment.
These statutory exemptions may not apply in certain limited circumstances if the otherwise exemptebraugivign area
subject to jurisdiction into a use to which it was not previously subject, where the flow or circulation of navigable waters
may be impaired or the reach or waters reduced (CWA Section 404(f)(2)).
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LEDPA (40 CFR 230.10(a)While this sounds straightforward, there are many variables at play and they
multiply in complexity depending on the typepmoject, the local market, the geographic context, and the
type, functionality, and local importancetbeaquatic resourcdaavolved.

Compensatory mitigatiomay berequiredto replace the loss of wetland and aquatic resource functions

by offsetting umvoidable adverse impacts which remain after appropriate and practicable avoidance and
minimization has been achieved. There are three mechanisms for providing compensatory mitigation
(listedbelow in order ofmostto-least preferred, as established byrégulation’):

A Mitigation bank: A site, or suite of sites, where aquatic resources are restored, established,
enhanced, or preserved for the purpose of providing compensatory mitigation for impacts
authorized by Department of the Army permitigation banls sell compensatory mitigation
creditsto permittees with regulatory requirents to offseaquatic resourcinpacts The
purchase of credits transfers liability for compensation from the permittee to the mitigation bank.
Largecompensatorynitigationbanksgenerally provide compensation for multiple, smaller
impacts.

A In-lieu fee program: A program involving the restoration, establishment, enhancement, or
preservation of aquatic resources through funds paidigozernmental or noeprofit naural
resources management enditg satisfy compensatory mitigation requirements for Department of
the Army permitsThe fund payment transfers responsibility for compensation from the permittee
to the inlieu program operator. {hieu fee programglenify and initiate projects across their
service area within set timeframes from when funds are collected

A Permittee-responsible mitigation: Aquatic resource restoration, establishment, enhancement, or
preservation activity undertaken by the permittee faaugthorized agent or contractor) to provide
compensatory mitigation for which the permittee retains full responsibility.

The agenciegenerallyconsider lanks and idieu fee programs preferable to permittesponsible
mitigationbecause they consolidatempensatory mitigation projects whemwologically appropriate, use
a watershed approach, proviagreater level of financial planningdasacientific expertise, reduce
temporal bsses o&cologicalfunctions,increase economic efficiencgnd reduceincertainty over project
success.

Two types of permits are available through the 404 program: individual permits and general permits.
Individual permits are requirddr potentially significant impact§.he Corpsvaluates potential
environmental andocioeconomic effects of the proposed actigityl issues a public notice that describes
the proposed project. The Corps reviews all comments received and makes a final permit decision.
Alternatively, letters of permissigma type of individual permithaybe used when the district engineer
determines that the proposed work would be minor, would not have significant individual or cumulative
impacts on the environment, and would encounter little to no public opposition.

73 Seed0 CFR 2391-230.98 and 33 CFR 332332.8
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General permits are suitabler eictivities that will have only minimal adverse effeatslividually or
cumulatively General permitsauthorize activiges the Corps has identified as being substantially similar
in nature and causing only minimal individual and cumulative environmental im@actsral permits
may authorize activities in a limited geographic areg,(county or sta), a particular region of the
county (e.g, group of ontiguous states), or the nati@he general permit process eliminates individual
review and allows certaiactivities(e.g, minor road maintenance, utility line backfil) proceed with

little or no delay, provided that the conditions for the general permit are met.

I11.LA.2.2 Potential Effects of the Final Rule on the CWASection 404 Program

Under thefinal rule, the following features, among others, would not be jurisdictianetlandsthatare
not adjacent totherwisgurisdictionalwaters riversandstreams thado not contributesurface water
flow to traditional navigble waters or the territorial seasatypical year ephemeral features, including
ephemeral streamisplated laks, ponds and impoundmentandcertain ditchesThe final rule also
codifies twelve exclusion3.hefinal rule affects where project proponents néedbtain404 permits for
certain activitiesin waterswhose jurisdictional statusaschange, and for permittees to mitigate
unavoidable impacts from those activities, where appliciflisent any state, tribal, or local programs
regulating these watetmder their own dredged/fill prograrrdevelopersaand other project proponents
affecting these nojurisdictional watersnay not take the same stdpsavoid impacts to wetlands and
other aquatic resourceags compared to activities requiring@4 permitin the baselinenor would they
need to demonstrate that they have minimential impact$o the maximum extent practicable.
Further the amount of mitigationequiredto offset impacts of activitieshangs under thdinal rule, in
the absence of grsimilar state, tribal, or local requiremenitds not possible to assess thatential
impacts of removing the minimization requirements on the types of activities that developers may pursue
in the future or on project specifications

Datafrom Corpspermits issued under the 404 prograrfiscal year2011 to 2015’ indicate theamount

of wetlands streambanksnd shorelineaffected bydredge or fill activities and the extent of mitigated
impactsunder the 404 perntihg processDuring this timeframe, 248,88 permits were issued under the

404 program. Permits are divided inémdifferent general project types: agriculture, aquaculture,
development, dredging, energy generation, mining and drilling, mitigation, structure, transportation, and
a nothBo t. Yaplelll -3 providesauthorizedoermanent impacts, temporary impacts, and mitigation
requirements for each project g/p

Table 11l-3: Authorized impact area of CWA section 404 permits issued in 2011-2015, by project
type

Permanent Impacts Temporary Impacts Mitigation Required
Project Type (Per Year) (Per Year)
Permits
Acres Length Feet| Acres Length Feet| Acres | Length Feet Using
Credits
Agriculture 583 966,813 99 73,963 311 47,383 8
Aquaculture 13,758 16,603 6,599 581 2 49 0
Development 19,099| 2,563,048 275 108,992 9,859 278,370 990

74 Calendar year 2015 was the most recent complete year available at the time the agencies accessed data for use & this analysi

Economic Analysis for the Navigable Waters Protection BusF A y A G A2y 2F a2 G SNH682F (K|S




Il 22 Analysis of CWAurisdictional Change

Table IlI-3: Authorized impact area of CWA section 404 permits issued in 2011-2015, by project
type

Permanent Impacts Temporary Impacts Mitigation Required
Project Type (Per Year) (Per Year)
Permits
Acres Length Feet| Acres Length Feet| Acres | Length Feet Using
Credits
Dredging 4,997 932,081 2,272 523,532 294 24,269 19
Energy 2,320| 741,194 166 93,718 676| 235,181 57
Generation
'E)/'r'irl‘l'ir;g and 6,187| 2,992,779 508| 1,731,983 2,648 679,215 146
Mitigation 14,063 | 15,418,091 1,064 530,120 869 97,926 13
Structure 7,000 3,237,833 1,242 568,435 898 177,000 330
Transportation 13,224 5,932,043 1,994 796,314 4,592 231,032 1,546
Other 3,463 6,772,584 626 543,839 3,911 227,144 53
Total 84,694| 39,573,069 14,844 4,971,478 24,060 1,997,569 3,163

1 Mitigation creditsare the trading medium that is used tepresent theecological gains at mitigation bank sites. The
number of credits available from a mitigation bank depends on the quantity and quality of the resources that are restc
created, enhanced, or preserved. The number of acres or linear feerpéit varies among and withid.S. Army Corps
Districts This variability makes summing credits across regions inappropriateesauumber of permitsitilizing mitigation
credits is providd instead of total mitigation credits.

Figurelll -2 presentpotential effects of thénal rule on theCWA section404 programWithout CWA
coveragdor certainwetlands, ephemeral streams, atiter waters whose jurisdictional stahas
changéd, the decision toegulae these waterwiill solely reside witlstatesand tribes® Statesand tribes

couldrespond in the following wayseefi St at e Regul aahdi®Res p& nRewsi ¢ WO r e

Figurelll -2):

A Regulatethese waters above the levels previously required at the federal level, for example by
prohibiting certain activities altogether or requiring more comprehensive mitigation actions.
Some states and tribes may need to establish theirexaw, permitting, and verification
program to ensure equivaleegulationof these watersgeSectionll.A).

A Continueregulatingnon-adjacenivetlands, ephemeral streams, atiter waters ro
jurisdictional under théinal rule at levelsequivalent tgreviousfederalrequirementsSome
statesand tribesnay need to establish their own revjg@ermitting and verificatiorprogram to
ensure equivalemegulationof these watergseeSectionll.A).

A Provide someegulation othese waters but at a lower level than previously required at the
federallevel.

A Provide naegulation otthese waters ondederaljurisdiction isremoved

5 The agencies note that many of these features, including ephemeral streams, are not categorically juristietithal2019
Rule and according to tHeapanosGuidance would have to satisfy a significant nexus analysis to be determined
jurisdictional under the CWA.
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Each statand tribé® s r e s theorevised defindgion wilhffect totalpotentialimpacts of thdinal rule.
On the one handof statesand tribeghatchoose taontinue the same level fgulationas previously
required under the CWAhe agencieassume that the annual average number of mitigationaorgd
remain unchanged in future yea@n the other handof statesand tribegshatchoose tgrovide no
regulationbeyondthe newfederalscopethere could be no mitigation of impacisipacts in stateand on
tribal reservationsvith stricter or more lenig requirementsre difficult to predict sincéhe agenciedo
not know how changes will affect the mitigation procedure.

Without knowing each stadeand tribé Bkely responsetochangeso t he definition of
United State® the agenciesanonly identify states thatouldhavepotentiallylarge impacts based on the
authorized impact arsaf 404 permitsThefinal ruleis likely to havea significanteffectin states with

large impact areas and large mitigation area®n-coastal watersTablelll -4 showsauthorizedmpact

areas and mitigation requirements fraomncoastal04 permits issued in 202015 for eachEPA region
(seeAppendixB for a breakdown by state)h& states ofFlorida, Louisiana, Alaska, and Texaad the

largest areasf authorizedhermanenimpacts fompermitted activities on neacean and notidal water
resourcesStates with large mitigatiorequirements, whether in terms of acres, linear feet or odedits
includingFlorida South Carolina, Texas, Louisigremd Indian& may experienceyreateimpactsfrom
theARwat er s of t debnitivhal changelf th&dtates do sod require similar mitigation

following the changePermits utilizing mitigation credits are presented instead of total credits because the
number of acres or linear feet per détedries among and within U.S. Army Corpsstricts Summing
mitigation creditghuswould not provide meaningful results

Table 1ll-4: Authorized impact area of CWA section 404 permits issued in 2011-2015, excluding
mitigation type permitsandper mi t s affecting resources categ

EPA Permanent Impact’ Temporary Impact’ Mitigation Required
Region (Per Year) (Per Year)
Permits
Acres Length Feet Acres Length Feet Acres Length Feet Using
Creditg
1 687 392,280 175 65,712 1,656 5,038 30
2 401 546,025 79 55,851 364 13,202 18
3 5,111 2,406,621 819 509,094 459 305,507 140
4 18,229| 3,842,185 682 319,864 12,317 335,565 1,066
5 5,738 5,289,594 510 409,753 1,373 488,018 419
6 11,208| 2,183,522 1,909 610,310 3,149 368,462 684
7 1,662 2,963,411 114 1,629,274 313 88,826 130
8 1,478 1,507,359 235 146,724 274 94,709 74
9 3,349 986,347 284 189,385 925 105,071 323
10 5,154 1,687,844 371 163,967 644 79,697 134
Total 53,017| 21,805,188 5178| 4,099,934 21,474| 1,884,095 3,018

SourceAnalysisof ®{ ® | N¥& /2NlJA 2F 9y3IAYSSNEQ hwaHu RIGF
1The estimated impact area does not include projects from New Jersey and Michigan.

2 Mitigation creditsare the tradingmedium that is used to represent tfexological gains at mitigation bank sites. The
number of credits available from a mitigation bank depends on the quantity and quality of the resources that are restc
created, enhanced, or preserved. The number agéaor linear feet per credit varies among and witbirs. Army Corps
Districts This variability makes summing credits across regions inappropriateesaumber of permitsitilizing mitigation
credits is providd instead of total mitigation credits.
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Severalpotentialoverall effects on th€€WA section404 permit programare possibléased ornhe
change in CWA jurisdiction

A Transfers: Projectsmayshift away fromareas containingaters that require 404 permits to
areas withwaters thatvould not bejurisdictionalunder thefinal rule (e g., non-adjacentvetlands
andephemeraleaturesseefiFinal Rulea f f e ¢ t e d Figuralll -8).rAB ése beingconstant,
profit-maximizing entities will aim to avoid regulatory requirements and the associated costs.

Therefore, lhe agencieexpectthat followingtherevisedl e f i ni t i on of HAwater s

St a tpejscts affectingi atersof the United Statégo decrease arutojects that affect only
waters that araonjurisdictionalto increase. Thpotentialchange in the number of projects

affecting bothurisdictionaland norjurisdictionalwatersis uncertainAs described above and
depending on staté&ibal, or local requirements, in cases where the proejectid not be subject

to a federal permit, the developer negct tonot go through the same steps to minimize impacts

and the length or acres of affecteahjurisdictionalwaters could increasescompared to the
baselineFurther,asa result of projects shifting to ngarisdictional watersthe number of
projects requiring avoidance measungsild decrease. Howevedevelopers magtill practice

avoidance measures for projects for whichsucioesa r e i n t he dev.dheoper 6

net change in impact area reductions resulting from avoidance measures is thus uncertain.

A Lower permit and administrative costs Several possible scenariwsuld result in reduced
permit costs. Wheprojects involve only nofurisdictional watersand no stater tribal permits
are required, permit burdé€imcludingany construction delaysyould bereduced at théederal
level, for regulated entitiesand for states and tribes in terms of reduUC&dA section 401
certification reviewsPermit burdenvould also beeduced when states tribesimplement éss

protective regulations for watersh at ar e not A wa toEor Bojectdvhere thee Un i

area of jurisdictional watemsould be reduceas a result athechange in the definition of
Awat ers of tolpemitburden nead als6 beaedured because of a shift from
individual permits to general permiend fewer individual permits thatay receivepublic
hearinggseefi Re s po@ag el & drigurallic2). Theagenciesanticipate thathe Corps
would generallyincur reduced administrative actions underfthal rule associated with the
decreased permitting workloafitates and tribes would thereby also experience a decrease in
workload from conducting feweZWA section 401 certification reviews on Cotipsuedpermits.
In addition, he regulatedommunitywould see reduced workload in not needing to go through
the permit proces3 he agencies are unable to predict if the workload associated with issuing
AJDswould increase or decrease as aresult ofacharighie def i ni ti on of
Statesd for the reasons discussed before.

The Corps isisuallythe permitting authority for CWAection404 permitsThe states of
Michigan and New Jersey have assuradnhinistration othe CWAsection404 permittiry
programfor certain waterand may experience similar changes, or if they maimégjolation of

waters whose status as a 0 wanderthe prdgratstheee Uni t ¢

may be no changes theiradministrative cost$Specific changes i€orps administrativeosts
wouldinclude: responding to a change in the number of requestdifis; an overall decrease in
workloadrelated tasks such as permit actions, consultations, and compliance and esribrcem

nw

actions; improved efficiency in issuifg)Ds due tdhe revisedl e f i ni t i on of Awat
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United State® including no longer performingignificant nexusnalysegseeii Fe d e r a |
r egul a tiguoetl 20 Thé amange in the number ADsis uncertainthe Corps may
experience an increaseAdDs if applicants request the certainty associated withJanas
opposed to areliminary jurisdictimal determinationfJD), or a decrease in the numberAaiDs
as applicants may be abledstimatgurisdiction more readilyHowever, theagenciesvould also
likely need to provide program management, training, and compliance overssgtated with
administeringchanges tohe program, especially in the near term

A Forgone benefits:Establishingnon-adjacentvetlands, ephemergaturescertain ditches, and
certainlakes and pondgor example, as nejurisdictional,placesany potenal regulationof
thesefeaturessolelyin the hands o$tateand tribalgovernments. States thaitrrently do not
regulate these waters dnoose to reduce or eliminategulationof these watersould seelarger
impact areas from projectBom eliminating the minimization requirementggwer mitigation
measures, and greatgetlandsacreage losses than they currently experience diederal
regulations Additionally, potentialimpacts of the definitional changes i types o#404
permitsissued(i.e., higher likelihood forgeneral permitdikely fewer individual permits with
public hearings and more individual permits with letters of permission) could redeltiieased
reguation of projects affectingnortjurisdictional watersTheimpacts to theseaterswithout
avoidance, minimization, or compensatiwauld result in forgone benefits over time, including
habitat support, recreation, and aesthetic benefits

I11.A.2.3 Uncertainty and Limitations

Thelikely response oftatego definitional changes is uncertafPast environmental policies and current
stateregulationsoffer some indication of potentifihal rule responseshut actual responses may differ
fromt h e a gpeojedidiséngh& analysisDiffering state responses makes guantifyimgacts to
potentialnewly nonjurisdictional waterglifficult.

In addition to uncertainties regarding state resporisesnalysis is limited by the precisiontbé

datasets available faetermining water classification typé%r exampleas noted earliethe high
resolutionNHD usedin anattempt tanap streams for this analysis does not differentiate between
intermittent and ephemeral streams nationwide NHD and thé&NWI were analyzed using0-meter grid
cells,andthe NWIdoes not indicate whetharfeaturat identifies as a wetlansiatisfies all three criteria

to meet the regul asdoad.a(hydrid soilsj hpdrophiytio vegetation, Aydreldgy a n d
further complicating the task of modeling the potential effects ofitla¢rule.”s

Beyond the inherent limitations of the NHD and NWI datasets, the agencies face the confounding factor
of the2019 Rulerequiring a significant nexus analysis in order to dei@grthe jurisdictional status for
certaincategories of watemcluding: nornavigable tributaries that are not relatively permanent;

wetlands adjacent to naravigable tributaries that are not relatively permanent; and wetlands adjacent to
but that do nbdirectly abut a relatively permanent Apavigable tributary. According to thieapanos
Guidance, such features are not categorically jurisdictional. As a result, the agencies cannot identify the
universe of federally regulated waters under20&9 Ruleto establish a comparative baseline of

76 Seethe RPA Chapter Il for additional details.
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jurisdictional watersDue to these limitations and confoundehe methodologyused in this analysis
only provides a descriptionof the potentialeffectsof thefinal rule onthe CWA sectiond04 permitting
program

Mitigation credits complicatefforts to quantify themountof mitigationthat would be required under
thefinal rule. This is becauséne number of acres or linear feet per credit varies among and witBin
Army Corpsdistrictsdepending on agssment practiceSonverting the number of mitigation credits into
aconsistentnit of measuréor a national analysis thus difficult without consulting individual permits.
To avoid conversion errorf)e agencies summarizadtigation credit impactseparately from acre and
linear feet impacts.

The response okgulated entitestbo he r evi sed definitionisasb fAwater
uncertain For instance, regulated entities may continue using a protocalbids and minimizes

impacs to nonrjurisdictional waterd regardless of statievelregulation® for exampleto standardize

their protocol across statdssing standardized project specifications that minimize impacts on waters

may also enable developers to accelerate project agdfoo\projects for whichthey are uncertaias to

whether the affected resources are witBilvA jurisdiction. The response of regulated entities in states

with less stringentequirementsvould likely depend on the type of work, the stage of werk(

planning, active, completed, an-going basiy local permitting requirementand the stringency of

permit requirements that the entity faces in otlrens

Thepotentialeffect of thereviseddefinition on permit costs is also uncertain. Redyserhit burden for
nont404 projects, a shift from individual permits to general permits, and fewer individual permits
requiring public hearingaould all result in cost savings. The amount of cost savings depends on many
factors, including stater tribalresponse and regulated entity response to the changes. Additiontiby,
other directiontherevised definitiorcouldincrease the number of jurisdictional determinati@igiested

by applicants wanting confirmation that their impacted water featueesxatludedandincrease burden

and construction delay$he agencies believe, however, thatfthal rule provides clearer definitions for
Atributaryo and dimidajesdhe easetpecificsignifican rexusaralpsis needed for
manywateis under the2019 Rule thereby reducing uncertainty regarding the scope of CWA jurisdiction.
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Figure lll-2. Potential effects of the final rule on CWA section 404 program.
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ILA.3 CWASection 311: Oil Spill Prevention, Preparedness, Reporting and Response
CWA section311 includeswo main components that address the risk and harm from oil spills:

A Spill prevention and preparednessich has been addressedheE P A 8PCC and FRP
regulationsfor nontranspaetationrelatedfacilities and inUnited States Coast Guaadd
Department of Transportatiorgulations fovessels anttansportatiorrelated facilities

A Spill notification andemoval as described undére National Contingendglan

This section describes each part of the program and discusses the potential imthactzaoige in
waters subject to CWA jurisdiction.

I11.LA.3.1 Overview

Under the authority of CWAection311,the EPA requires certain netnansportatiorrelated facilities to
prepare SPCC plans if they have a reasonable potential to have a disshaitge navigable watersr

adjoining shorelines and meet other applicability criteria including aggregate oil storage capacity (
SPCC rule at 40 CFR 11Zpecifically, the SPCQute appliedo facilitiesfi e n g & gr#ling,

producing, gathering, storing, processing, refining, transferring, distributing, using, and consuming oils
and oil products, which due to its location, could reasonably be expected to discharge oil ires taatit

may be harmful, as described in part 110 of this chapter, into or upon the navigable fathgtnited

States or adjoining shoreline® 40 CFF112.1(b)Jwherefinavigablewate’s ( as opposed to
wat ers of t haeddirvedat4d GFR32.2adiveaters 9f the United Statescluding the

territorial sea®’’ Facilities in a broad spectrum of industry sectors are currently subject to the SPCC rule,
including farms, oil production facilities, industrial sites, manufacturiagtslandretail establishments.

Theagenciegstimatehatapproximately 540,00facilities are subject to SPCC requirements and must
prepare, implement, and maintain their SPCC RIaS. EPA, 2018). Approximately40 percenbf these
facilities (230,000)arein theoil productionsector(Tablelll -5), which includegroduction drilling, and
workover’® Other industry sectors with a significant shaf facilities include electric utiliés (including
distributionsubstation real estate rentandleasing,and farmsOn an ongoing basis, approximately
threepercent of the universe of SP@€qgulated facilities are new facilities thatistdevelop an SPCC

Plan and implement the spill prevention measures required by the reg(dagipsized secatary
containmentpverfill prevention, anémployee traininglpefore they start operating and handling dihe
remaining facilities must maintain their existing pl&hey must amend their Plan when there is a change

"The CWA [33 U.S.C. 1321(b)] sets as natiopalicy that thereishould be no discharges of oil or hazardous substances into or
upon the navigable waters of the United States, adjoining shorelines, or into or upon the waters of the contiguous zone, or i
connection with activities under the Outer Contita¢ Shelf Lands Act [43 U.S.C. 1331 et seq.] or the Deepwater Port Act
of 1974 [33 U.S.C. 1501 et seq.], or which may affect natural resources belonging to, appertaining to, or under the exclusive
management authority of the United States (including resswnder the Magnus@tevens Fishery Conservation and
Management Act [16 U.S.C. 1801 et seqY¢hile CWA sect i on 3 datigahksvates otthednitedhr as e i
St a twaich traditionally means waters subject to jurisdiction under the FEPA hashistoricallyinterpreted it to have
the same br e a dnakigabtesvatdashsed efséwhesesnesection 311, and in other sections of the CWA.

"8 Workover refers to various interventions or maintenance activities on oil or gas wells suclcsgepk production tubing.
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Il 22 Analysis of CWAurisdictional Change

in operations that materially affects the risk @fischarge andeview their Plan at least once eyére

years

Table IlI-5: Estimated number of facilities subject to SPCC in 2016.

Sector Number ofFacilities
Oil Production 230,405
Electric Utility 64,919
Real Estate Rental and Leasing 30,395
Farmsg 21,864
Other Commercial 18,764
Retail Trade 18,158
Contract Construction 17,327
Transportation 15,846
OtherManufacturing 15,781
Arts Entertainment & Recreation 15,054
WholesaleTrade 14,883
Education 9,317
ManufacturingFacilitiesUsing and3oring AFVOs 7,859
Other Services (Except Public Administration) 7,493
Hospitals & Other Health Care 7,239
Accommodation and Food Services 5,330
Information Finance and Insurance 4,596
Petroleum Bulk Stations aricerminals 4,405
Fuel Oil Dealers 4,225
Gasoline stations 3,715
Food Manufacturing 3,684
Warehousing and Storage 3,545
Mining 3,145
Metal Manufacturing 2,828
Chemical Manufacturing 2,654
Petroleum Refining and Related Industries 2,075
Religious Organizations 1,563
Military Installations 789
Pipelines 647
Government 613
Total 539,118

1 Electric utility includes generation plants, distribution substations, and other types of faciliti

2Reflects changes in SPCC applicability to farms due to the Weseurces Reform and

Development Acof 2014
AFVOs: animal fat and vegetable oils
Soure: U.S. EPA (2066

Additionally, under the FRP rule at 40 CFR 112=28eq, the EPA requires a subset of SPCC facilities
that could, because of their locatioeasonably be expected to cagabstantiaharmto the environment
by discharging oiinto or on the navigable waters or adjoining shorelingsepare and submihd&RPto
theEPARegional Administratofor the state where the facility is locatddhe EPA maintains ainternal
database on FRP facilities, includitigir locations and chacteristicsTablelll -6 summarizes the
number ofactiveFRP facilities by EPA Region.
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Il 22 Analysis of CWAurisdictional Change

Table IlI-6: Number of active FRP facilities
by EPA region
EPA Region Number ofFacilities

133
203
283
531
527
956
259
225
278
0 407
Total 3,802
Source U.S. EPAmergency Managemei@il
Database, 2018

PO N|OGRIWIN|F

Sectionlll.A.3.2 discusses thpotentialimpacts othechange in waters subject to CWA jurisdictiam
the SPCC and FRP programs.

Spill preparedness requirementisoexist foronshorgransportatiorrelatedfacilities such as pipelines
andrailcars.These programs derive their authority fr@WA section311as amended bPA of 1990

and thereforareaffected by changes the scope of jurisdictional watetdnder 49 CFR 194, the
operator of amnshore oil fpeline that, because of its location, could reasonably be expected to cause
sulstantial harnmor significant and substantial harm to the environment by discharging oil into or on any
navigable waters of the United States or adjoining shoratmesssubmitanoil spill response plato
Pipeline and Hazardous Materials Safety Administration (PHM8A)e Department of Transportation
The worstcase discharge for planning purposes is the largest foreseeable disélmr¢e g, from a
pipeline rupturefire or explosiohin adversaveatherconditions(e.g, rain, currentscold temperatures)
The pipeline operator needs to identify resources necessaspiando a worstcase discharge in
operatordefinedresponseones’”’ PHMSA hasapproximately 58 oil spill response plans fropipeline
operator{PHMSA, personal communicatipas of April 30, 2018 Sectionlll.A.3.2.2 discusses the
potental effectof changes in thevaters subject to CWA jurisdictiamn the pipelinespill preparedness
program

Under 49 CFR 130, railroamlvners or operatorsnust prepare oil spill response plans to cover tank car
shipments of petroleum oil&mong other requirementd)d basic written plan must describe the manner
of response to discharges that may occur during transportation; take into account the maxentiah po
discharge of the contents from the packagarglidentify private personnel and equipment available to
respond to a discharge

749 CFR 194 defines dresponse zomea s a figeographic area along a length of
containing one or more adjacent line sections, for which the operator must plan for the deployment of, and provide, spill
response capabilitie¥he size of the zone is deteéined by the operator after considering available capability, resources,
and geographic characteristics. o0
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Under OPA, states may impose additional requirements for facility response plans as long as these
requirements are atdst as stringent as the federal stand&misexample, both Alaska aldashington

State have regulations requiring facility response plans or comprehensive contingency plans for certain
large facilities such a®fineries, refueling terminals, and pipels Both state$urther requirgpublic
participation in the planning processensure that the plans appropriately reflect community concerns
and priorities

Section 311(c) of the CWA as amendedd®A of 1990 authorizes respongedischarges or thresaof
discharges of oilThe CWA provides that the President shall ensure effective and immediate reshaval
discharge or substantial threat of discharge (1) into or on navigable wfatieesUnited Stateg2) on the
adjoining shorelinet suchwaters,(3) into or on the waters of the exclusive economic zone, or (4) that
may affect natural resources belonging to, appertaining to, or under the exclusive management authority
of the United Stateg'he CWA requirsthat oil discharges and releases of refbetguantities of
hazardous substances be reported to the National Response BBi@gn¢hich in turn notifieghe
relevantfederalonscene coordinator§&QSC).FOSCs have the authority to conduct, direct and
coordinate response efforts to protect theimnment, public health, and worker safety and heaitter
CWA sections 311(c) and YeMost oil and chemical incidents are addressed by the state, local, or tribal
governments and/or by responsible parties. HB8C determines the need for federal involvement under
the CWA and theNational Contingency Plan

Liability for response and cleanup cdstiés to theresponsible partif one can be identifiedlhe OSLTF
providesfundingto cover removal costs incurred the U.S. Coast Guard anthe EPA and by state and
tribal governmentsThe OSLTF may pafor uncompensated removal costs and damages$1 billion
per incident of which no more than $500 million may be paid for natural resource dariageNational
Pdlution Funds Center (NPFC), which manages the OSLTF, seeks reimbursement fregptmsible
partyfor any response expenses, claims, and damage assessment initiation paid by hadafritie
key criterid the NPFCapplies when approving accesghe OSLTF is whether the oil spill incident
affected or substantially threatereadiater subject to CWA jurisdictioil€hanging the scope of
jurisdictional watergould potentially affectheEP A6 s a b i |theO§LTRtomvesasEc € S S
responsible parfy eesponse to an oil spill or respond to an oil sBileSectionllll.A.3.2.3 for further
discussion opotentialimpactsto spill notification andesponse prognas

I11.LA.3.2 Potential Effectsof the Final Rule on CWASection 311 Programs

I11.LA.3.2.1 Potential Effects on Non-Transportation -Related Spill Prevention and
Preparedness

111.LA.3.2.1.1 SPCC Program

Figurelll -3illustrates thegotentialimpacts ofthefinal rule on the SPCC progranitheagenciegstimate
thatapproximatelys40,000facilities are currently subject to SPCC requiremenitss estimatas based
on the number of establishments in each industry sector and oil storage cafdmtiestimate does not
explicitly account for the location of the facilities and reasonable potential for a discharge to
jurisdictional waterln determiningwhetera facility has aeasonablexpectation of @ oil dischargehat

80 Other criteria include whether the substance is an oil
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could reach gurisdictional waterfacility owners consider solely the geographical and locational aspects
of the facility[40 CFR 112.1(d)(1)(i)]JAs the EPA describe# its SPCC Guidace ithe owner
operator shouldonsiderthe location of the facility in relation to a stream, ditch, gully, or storm sewer;
the volume of material likely to be spilled; drainage patterns; and soil conditions. An owner or operator
may not consider comnsicted features, such as dikes, equipment, or other manmade structures that
prevent, contain, hinder, or restrain a discharge as describedtian112.1(b), when making this
determination @J.S. EPA (2013)page 234)8!

Typically, naturalconveyancgor stream channels are principal spill pathways for impacts to aquatic
resources in remote and undevelopdandareaghat lackengineered stormwater conveyance systems.
Manufacturing facilities and other facilities located in developed anegsalso affect streams through
discharges to stormwater draimsother engineered conveyance syste@igen thisthe agencies
anticipatethatownersor operator®f facilities located in relatively less developed angasld be more
likely to base theiapplicabilitydeterminatioron whether there is a reasonable potential for an oil
discharge to reach waterbodies in the immediate proximity of the faGithhecurrentuniverse of
SPCCregulated facilitiesthe agencieanticipate that thalandongore oil production and farsectos
would bethemost likely to be affected bghanges to the scope of CWA jurisdictginentheir locations.

Following the diagram ifrigurelll -3, jurisdictional changes for certain waters mesult ina facility
previouslysubject to the SPCC requirements in the basé@lieeause of reasonable potential forod
discharge toweachwaters that are currentjyrisdictiona) nolonger béng subject tod0 CFRpart112
Depending on the stringency of applicable staittocalrequirements and measures the facility may
implement voluntarily (such as following industry standards or recordetkepractices), this change
couldlead somesubset of thescilities to save compliance cosfspotential eduction in spill

prevention measuremuldin turnincreasehe probability of the facility experiencing an incident that
results in an oil didrarge leaving the facilitgndcausingenvironmental damagelsor e f er red t o
spill risko in further discussions)

At one end of the spectrum deeilities located in states with requirements equivalent to those of 40 CFR
112 for the type of facility and oil produ@ome states limit the applicability of their spill prevention
requirements based aggregatetorage volume, facilityype (e.g, farms, production, others), and type

of oil (e.g, petroleunmils, nonpetroleum oils)Other states reference 40 CFR 112 explicitlye
agenciegxpect no change to compliance costs or spill risk for faciligaired to comply with

equivalent stater tribal regulationsor that elect to voluntarily implement SPCC measures

At the other end of the spectrum é&aeilities located in statesithout spill preventiomequiremerg and
thatdo not voluntarily follow industry standards recommended practiceEhe compliancecost savings
and spill riskwould belargerfor these facilitis. The agencieanticipatethat most facilitieaffected by
thechange in thecope of CWA jurisdictionvould fall between these twends of the continuunkor
examplefacilities maychoose tamplementsomespill prevention measuréikat are considered good
engineering practices for their industsyich as secondary containmeverfill prevention practices to

81 The agencies note that guidance cannot impose legally enforceable requirements.
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ensure the safe transfer of oil to bulk storage contaiardvisual inspections of bulk storage containers,
even if they are not subject to 40 CFR 112.

Applying the federalism scenarios to the SPCC program is complicated by the féue tlaators
considered in thetate rankingsglo notnecessarilyeflectall baseline stater localregulatoryprograms
pertinent tooil spill preventionandthe scope ofhese programs would also depend onitdestry. In
addition, while other federal regulatior(®.g, Department of Interiarequiremerg for leases on federal
land) andstateregulationgnay fill somegaps, a 2007 EPA study of spill prevention regulations for oil
production facilities concluded that, of 17 oil producing stdieEPA reviewed, nonef the statewad
requirements that were as stringent as the SPCQUUEe EPA, 200B). The EPAG6s regul at g
analysis for the 2008 amendments to the SPCC regulation researched state regulations affecting the
spectrum of facilities subject to the federal SPCC rotkidentified some states with complete,

substantial, or partial overlap with federal requirements. The degree of state overlap was somewhat highe
for larger facilities (3%ercent) as compared to smaller facilities (10 percemgrallacross the reguied

facility universe the EPA determined that approximately 13 percent of the SPCC burden overlapped with
some state requirements (U.S. ERBQ&; Exhibit 522). Accordingly potentialimpacts ofthe revised

definition of fiwaters of the United Statieare expected tbe less in states that have some overlapping
requirementsd.g, Alaska, California, Colorado, Delaware, Georgia, Hawaii) and which are likely to
continue regulating ephemeral streams and other whtnsill not bejurisdictional under th€ WA 82

82 Epheneral streams are not categorically jurisdictional under the 2019 Rule. AccordingRaghrosGuidance, the agencies

conduct a significant nexus analysies atovetegr pairmangpes wat e

includes ephemal features and some intermittent streafeeRapanosGui dance at 7 (fA6[ R]el atiwv
not include ephemeral tributaries which flow only in response to precipitation and intermittent streams which do not

typically flow yearround or haveontinuous flow at least seasonally. However, CWA jurisdiction over these waters will be
evaluated under the significant nexus standard[.]0).
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Figure 111-3: Potential effects of the final rule on CWA section 311 SPCC program.
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Tablelll -7 provides estimates of SPCC compliance cfustgarioustypes of facilities. These costs

represent average unit costs per facility for spill prevention measures required under the existing program

The magnitude of angompliancecost savings due to thii@al rule will dependn parton whetheia
facility already exists and complies with SPCC measures or is a new faagityoted above, will also
depend on any existing state requiremeftiacility that implemergaan SPCC Plan in the baselige
unlikely to removeexistingstructural controls, such ascondary containment or doubvialled tanks,
but may avoid some ongoing compliance expersaesh adlan review and PEertification,container
inspections anthtegrity testingandemployee training. By contrast, the owner of a new facility not
subjectto SPCC under theeviseddefinition couldtheoreticallyforgo structural spill prevention and
control measureif not otherwise required under statgbal, or localregulationsin practice, however,
actual cost saving®r new facilities may be simitao those of existing facilitiesincethe measures
required by the SPCC rule dvg howwidely acceptednd represergood engineering practiceor
examplethe agenciesxpect that sized secondary containnienaboveground storage tarike major
share of capital costs attributed to tBBCCregulationi would still be part othe design of newil-
handling facilitieseven without an SPCC Plan requiremeainice secondary containmentyipically
required by the Uniform Fire Codehich hagyenerally been adopted by statés suchcostsavings for
new facilities mayconsist mainly othecostsrelated tahe preparation of thactualPlan €.g,
documentation of the measurespfiessionaEngineercertification)

Table 1lI-7: Estimated annualized per-facility SPCC compliance costs, by facility type and size

(2018%)
Storage Facilitie's? Production Facilitie§ ?
ltem Lm0V L m | v
New Facility
Plan preparation| $6388| $16793| $24,211| $35,338] $5563| $9994| $19,472| $29,157
Sized secondary
ontainment $35,358| $58,485| $177,304| $371,258| $25799 | $38,647| $141,123| $475,277
Lg:fsecuons and | g3810|  $9.160| $24933| $45220| $2473| $4945| $9788| $14733
Other control $47.289| $54,707| $158,352| $231,192| $5770| $7315| $7624| $14630
measures
Training $2473| $4636| $4636| $4636| $2473| $4636| $4636| $4636
Total $95,506| $143,826| $389,854| $688,529| $42,138| $65,525| $183,079| $539,552
Existing Facility
Plan
maintenance $515| $1442| $1958| $2473 $515 $824| $1133 $515
ngfsecuons and | oy533|  $9788| $25654| $45.950| $2473| $4945| $9788| $14733
Other control
measures $206 $206 $824| $1133 $927| $2267| $2267| $8448
Training $2473| $4636| $4636| $4636| $2473| $4636| $4636| $4636
Total $7727| $16,072| $33,175| $54,192| $6388| $12672| $17927| $28,332

1 Categories-1V correspond to oil storage capacity ranges as follows: (l) less than 10,000 gallons; (1) 10,001 to 42,000

(111y 42,001 to 1 million gallons; and (IV) greater than 1 million gallons.

2Source 2002 rule baseline costs minus cost savings from the 2008 rule amendfeBtEPA008)]. Costs escalated fron

2007 dollars to 2017 dollars using the employment cost index or construction cost index, depending on the type of
compliance costie., mostly labor or mostly constructed structures or matesjal
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In theanalysis supporting its Information Collection Requ#sSRj for the SPCC rule (U.S. EP2016),
the EPA estimated the annualobability of areportable dischargaeeting the criteria &0 CFR

112.4(a¥® at an SPCC facility approximatelyoneincident per yeaper670 facilities(0.15 percent
annualspill probability).2* That analysis was published in two separate Federal Register notices, as
required by the Paperwork Reduction Act of 1995 (44 U.S.C. 35Hggtand thus available for public
comment ForgoingSPCCprevention measures may incre#tse probabilityof a spll occurring
particularly as equipment ages and becomes more prone to failurecidase iprobabilityis likely
greatesfor facilities that are exempt from state requiremente agencies do not have sufficient data to
quantify thechange, if anyin spill risk due to thehange in CWA jurisdictioat this time.

Although data of past spills at FR&ilities are availablérom the Plans submitted tbe EPA, this is
only a subset of theelevant facilitiescovered under CWAection311 (3,800 oubf approximately
540,000 facilities or less thamepercentof the overall affected univers&)The EPA conductea
detailed review of the NRC dataget Fiscal Year®2009 through 201 lincluding an evaluation dhe
causes of the incidentie amountof oil prevented from reaching jurisdictional watesadthe amount
of oil that reached jurisdictional waters. For this time fraRRP facilitiesexperienced?2 oil discharge
incidentswhereby in16 of the incidets, oil that was discharged reached jurisdictional waters. Of the
amount of oil that was discharged in the 52 incidents, abopeé@@&ntof the oil was prevented from
reaching jurisdictional watefs e., wasretainedin secondary containment)

To augmenthe prior analysis done by the EPA, the agencies also reviewed Pollution Reports for 1,064
emergency removal actions that EPA FOSCs responded to and documented during the period of 2001
through 2017¢ The agencies reviewed descriptions of 60 incidéimsolving nontransportation related
facilities during the period of 2014 through 2016. The average volume of oil discharged in these incidents
was approximately 6,500 gallons. It is unknown how the number of incidents or volume of oil discharged
would chage with a change in spill prevention requirements at certain facilities. Even facilities that
implement some SPCC measures are not anticipated to exhibit a zero probability of an oil discharge.

Projectingbaseline andinal rule scenario spill risgfor the broader SPCC univera®uld requiremaking
unsupportecssumptions regardirige characteristicand distribution of activitiese(g, the number and
location of facilities entering and existing the market, and the volumes of oil handled at thaseshacili
as well as data to accurately project future industry practices andrsthtigbalresponses to thienal

rule.

83 A discharge of oil occurring within any 4#onth period that triggers t#® CFR112.4 reporting requirements {1) A single
discharge as describedsaction112.1(b) of more than 1,000 U.S. gallons(2fTwo or more discharges as described in
section112.1(b), each of which is over 42 U.S. gallons.

84 Forthe 2002 rule ICREPA estimated thapproximately 0.5 percent of all facilities would incur costs each year due to
reporting requirements related to an oil dischangger 40 CFR.12.4(a)

85 A review of the NRC database for Fiscal Years 2002 through @06dé by EPA in support of the Program Assessmenthati
Tool (PART)attempted to identify oil discharge incidents at FRP facilities the results for Fiscal Years 2005 and 2006
were substantially affected by hurricanes, making inferences from this dataset difficult.

86 The Pollution Reports are availalgehttps://response.epa.gov/

87 EPA selectedncidents overseen by EFROSCshetween 2014 and 2016 and excludemtovals that addressed historical
releases or abandoned facilities, or originated from a pipeline, ttuckher transportatierelated source.
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I1.A.3.2.1.2FRPProgram

A subset of SPCC facilities are also subject to FRP preparedness and response requtigaretiis4
illustrates theotentialimpacts ofthefinal rule on the FRP progransimilar tothe anticipatee@ffectson
the SPCC program described above fithe rule could potentiallyaffect FRPfacilities primarily through
changes in the applicability of requirementstte facilities but with potentialimpactsoccurringat two
stagesl) changes to theverall applicability of 40 CFR 112nd 2)changes to thERR-specificself
identificationapplicability criteriaat 40 CFR 112.20(f)(1)

Changes in CWA jurisdiction thatould eliminate the need for &PCC because the facility no longer
has a reamable potential of a discharge as describetDi€FR112.1(b)similarly would eliminate the
FRP requirement3.he second wag change in CWA jurisdiction coultffect the FRP program is
through FRP applicality factors. As defined in 40 CFR 112.2((f), a nontransportation related
onshore facility is required to prepare and implement an FRP if:

1. The facility transfers oil over water to or from vessels and has a total oil storage capacity greater
than or egal to 42,000 U.S. galloner

2. The facility has a total oil storage capacityooemillion U.S. gallonsor more andat least one of
the following is true:

a) The facility does not have secondary containnfi@néach aboveground storage area
sufficiently lage enoughto contain the capacity of the largest abovegroundvaitiin
each storage arguus sufficient freeboard for precipitation.

b) The facility is located at a distance such that a discharge could cause injury to fish and
wildlife and sensitive envimmments.

c) The facility is located such that a discharge would shut down a public drinking water
intake.

d) The facility has had a reportable discharge greater than or equal to 10,000 U.S. gallons in
thelastfive years.

Thecriteria related toeportable dischrges(item 2d in the list abovkand todistance to sensitive
environmentg2b) couldbe affected by change in CWA jurisdictioff For example, ¥ changing the
scope of waters that trigger the freportable di
would no longer need to prepare or maintain an FRP on the basis of their spill fistasgess the

potential significance of the effecthe agenciesviewed the data available for the curr@/@02FRP
planholders and founahly two that had=RPstatus solelypecause ofeportablespill history(i.e., no
otherapplicabilityfactor). Most of the 55~RP planholders with histories of retaiyle dischargealso
triggeredone or more of thether applicability criteriasuch as transfers over wa(8B facilities),

88 The criterion related to transfers over water to or from vessels is not expected to be affebtmuylsyin CWA jurisdiction
because the involvement of vessels necessarily implies tiavigad therefore federaliegulatedvaters. The secondary
containment criterion is unrelated to $eope of CWA jurisdictionThe criterion related tpublic drinking waer intakes
refers specifically to the potential for a discharge to shut down an intake. Public drinkingystéenntakesaregenerally
expected to draw from perennial streams whiilhvery likely remain within scope of CWjurisdiction under the fial
rule.
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Il 22 Analysis of CWAurisdictional Change

inadequate secondary containmghtacilities), or potential to affect drinking water intak@s8 facilities)
or sensitiveenvironmentg47 facilities).

The potentialeffect of achange in CWA jurisdictioon sensitive environmentsnsore difficult to assess
aprioi,The FRP regul ation relies on a definition of
CFR 112.uring the applicability evaluation by a facility owner/operator and in the development of the
FRP by the planholdee(g, development of the vulnerability analysi&eAppendix F, Section 1.4.2 of

40 CFR 112)As described id0 CFR 112.2 and iDepartnent of Commerd®OAA Guidance (1994),
Afish and wil dlif e mayihcludeavetndsationad andstatevparksocritiocaé nt s 0
habitats for endangered/threatened species, wilderness and natural areas, marine sanctuaries and estuari
reserve, conservation areas, preserves, wildlife areas, wildlife refuges, wild and scenic rivers,
recreational areas, national forests, public drinking water intéd@aral andtate lands that are research
natural areas, heritage program areas, land trues,aaad historical and archeological sites and parks.

These areas may also incluatuaculture siteggricultural surface water intakesidunique habitats,

such as bird nesting areas, critical biological resource areas, designated migratory rodesigaatéd
seasonal habitats. The Area Committee and the spill response Unified Command Structure may consult
with the natural resource management agencies, to determine additional areas to be considered sensitive
environments for the purposes of ORW. CG-FR 112.20(g)(1) requireBRP tobe consistent with the

National Contingency Plan and with the applicable Area Contingency Flans, to the extent that Area
Committees designated sensitive areas baséeterallyregulatedvaters, it is possible thétte changes

to CWA jurisdictioncouldalterthis factorandpotentiallyFRP applicabilityThe agenciedid not have

sufficient information about the sensitive environments considered in determining FRP applicability to
assess the significance of the chaWgmajority of FRP planholders (215facilities) identify the

potential to affect sensitive environms as a determinant of FRP applicability.

In cases whereverall FRP applicability is unaffected atia facility still needs to prepare and submit an
FRP,a change in CWA jurisdiction maaffect the FRParm designatioassigned byhe EPA Regional
Administratos. The EPA Regional Administrators may categorize a facility that meets multiple criteria as
higherrisk  d e n osigrefidantargl sufbstantial hax@The EPAreviews all FRPs and muapprove

the FRPfor facilities categorized as significant @substantial harnTheE P A Bnsergency

ManagemenDil Database showthat, of theb5 FRP facilities with reportable discharge histd2,FRP
facilities arecurrently categorized as significant and substantial harm facilities. It is uncertain whether the
EPA Regional Administrator would have categorized these facilities as lowésulsktantial harm)

without the reportable spill histofactor.

Thechange in CWA jurisdictiocouldlead some facilities tavoid FRPcompliance costsThe
magnitude of the savings depsmuh the stringency of any applicable statéocalrequirements and
measures the facility may implement voluntaniyaccordance withecommended industry practicé€®r
example, FRP facility ownexs operatorsnayno lorger need to maintain thd=RP, maintain @ontract
with anail spill removalorganization (OSRQ)r conductperiodicdrills and exercises tmaintain
preparednesd.ablelll -8 summarizes FRP compliance costs for existing and new facilitrese costs
are unit costs (per facility) for preparing, maintaining, or implementing arvifeRe required under
federal regulations
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Il 22 Analysis of CWAurisdictional Change

Table I11-8: Estimated per-facility FRP compliance costs (2018%)

Item Basis Costs
Plan preparation (new facility onfy) Onetime $20600t0 $41,100
Plan preparation (new facility onfy) Annualized $1,810t0 $3,630
Plan maintenance Annual $2,360to $7400
OSRQetainer Annual $10300
Drills andexercise$ Annual $20,600
1SourceSupporting Sttement for the Renewal of ICR 1630.13, OMB Control No.-2088 (Docket ID
EPAHQOLEM20180105)

2 SourceEmail communication from Florida Power and Light on 5181/

3 Annualized ove?0 years using a 7 percent discount rafér comparison purposes, annualized costs
using a 3 percent discount rates rarfgem $1,340to $2,680.

EPA estimates the costs of developing an FRP ab%$2@y $41,114per facility, depending on the size
and complexity of operation€osts forsubsequent Plan maintenance are approximag868to $7,400
per year, costs for contracting with an OSROameroximately$10,278per year, and costs for drills and
exercisesare approximatel§20,557per yearAs described ifrigurelll -4, thechange in CWA
jurisdiction couldresult incertainfacilities avoiding FRRelated costs in cases where the facility no
longer meets applicability criterisnder 40 CFR 112Q®or where the facility changes risk categaogyg(,
from significant and substantial harm to substantial harm). The cost savings will depend intipart on
changes in facility status and on astgite requirements.

While afacility thatis no longer required to prepare or maintain an FRP would be ssming or all of
thecostsin Tablelll -8, forgoingthese activitiesnayreduce preparedness goatentally increase the
potential harm associated with oil releagesnversely, some facilitieuldelect to voluntarily maintain
(or prepare) an FRP despitechange in their statasd obligations under 40 CFR 1Eacility owneror
operatoresponsgto changes irCWA jurisdiction is unknown.

Available data are not sufficiently detailed to devgdogciseestimates of the cost savings dadjuantify
theassociatedhanges in riskThenet outcomef thefinal rule is therefore uncertaihe case studian
Sectionlll.B assesghe potential impacts of changes in CWA jurisdictionthe FRP progrartoy
analyzing the proximity ofFRP facilities to waters in threselectedegionsand considering scenarios
aboutpotentialresponses by FRP facility owners or operatotthe changes
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Figure lll-4: Potential effects of the final rule on CWA section 311 FRP program.
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I11.LA.3.2.2 Potential Effects on Transportation -Related Spill Prevention and Preparedness

As described in Sectidii.A.3.1, the preparation ofreFRP for a pipeline facility is based on the
potental for a discharge tajurisdictional watemor adjoining shorelinesn a Report to Congress,
PHMSA estimated that hazardous liquid pipelines cross inland waterbodies atlb8&tRHs and 5,110
of these crossings aestimated to b&00 feet or great (PHMSA, 2013), but this count likely
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Il 22 Analysis of CWAurisdictional Change

understates the number of water crossisgge it was based on a relatively coarse hydrographic dataset
that would not account for most perennial and intermittent stra@@esuse the existing regulation gives
pipdine operators the flexibility to define planning argags unknown how reducing the number of
jurisdictionalwater crossingwill affect the number of FRPs that pipeline operators may dewelibyar
plannedresponse resources

Pipeline integrity margement requirements such as pipeline burial depth and inspection of water
crossings are specific to streams at leastfé80wide and teommerciallynavigable watef8. Since
these waters would remain jurisdictional untterfinal rule, thefinal rule will not affect these
requirements

I11.A.3.2.3 Potential Effects on Spill Notification, Response, and Penalties

Figurelll -5, at the end of this sectioiiustrates the pntial impacts o change in CWA jurisdictioon
response programs. As noted above, impastibstantiathreat toajurisdictional wateiis one of the key
criteria determiningccess to th©SLTF for removatostsand uncompensated damagasng with
confirming that the substance involved in the discharge is aasoipposedo a hazardous substance
(whichwould be addressed liie Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA)).

Thejurisdictional status of the water impacted or threateneagldigchargedeterming oversight
authoritiesunder theNational Contingency Plaandwhatresourcegreavailable for removal or for
compensating damages. For waters that remain within CWA igticedunder thdinal rule, the FOSC
would continue to oversee the response and removal actions. For wateveulthbecomenon
jurisdictional oversightwould fall on the stateand tribeswith removalrequirementslepenehg on the
stateor tribalrequirements for the particulaguaticresourceMore than11,000 oil spill$° were reported
to theNRC duringcalendar year 201ffom sources other than offshore vessels or platforms. Of these
incidents, more than 7,000 reportedly affected waters in gefiéminumber oincidentsthataffectedor
threatened watethatcurrently are, owill no longerbe, subject to federalegultionunder thedinal rule
is uncertainsince notificationso the NRCgenerally do not provide sufficient detait theaquatic
resourcest risk to determine jurisdictional status

The agencies expettte final rulewill have a limited impact on thesfijuency of NRC notifications.

While impact to waters is one of the criteria for notifying the NRC of an incident, the NRC also receives
notifications for a wide range of incidents of public concern under CEREh#ergency Planning and
Community Rightto-Know Act, and other environmental or safety regulations. Because there are
potential penalties for failing to notify the NRC of a reportable incident but no adverse consequence from
unnecessarily reporting an incident, NRC notificati@merallyhas becometandard operating procedure

for facility owners or operators

89 Commercially navigable waters as defined by 49 CFR 195.450.

Y¥Count reflects NRCo6s Calendar Year 2017 incidemwt data i ny
fgasol onefidi esel . 0
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Il 22 Analysis of CWAurisdictional Change

Changes irCWA jurisdictioncould affect the response to reported incidentegisonsibilities for
overseeing the response to some incidents shift from the FOSC to stat@yltrdzdl governments.
During the period 020012017, EPA FOSCs oversaw emergency removal activitied faé4incidents
involving the discharge of odr substantial threat of a discharggusdictionalwaters The agencies
reviewed Pollution Reporfer each of thesemergencyil removal action8! These incidents either
involved active oil discharges or substantial threat of a dischajgaddictionalwaters.

Under the current legal framework, the OSLTF is not available for removals or daoages

jurisdictional watersThe final rulecould affectheEPAG6s abi |l ity to access th
RP6s r es pons edirectlyrespond to anloil spillt ¢Golild alsmaffect the availability of the

Fund to states, tribes, and otlpearties. During the period of October 2012 through April 2018, NPFC

paid a total of $52.8 million to cover expenses incurrethb¥PA to respond to oil spills affecting

inland waters and originating from faciliti#NPFC additionally paid claims for remal costs totaling

$0.9 million to state and local governments and OSROs.

In some casesortjurisdictionalwaters may still be federalhggulatedn the event of an oil spilinder
other statutes, such as the Endangered Speci€E34), even if theyare no longersubject totCWA
jurisdiction The natural and cultural resource trustee has oversight authority for the restmweeer,
based on the authorities that established the OSLTF, the Fund would not be avadaplitoesponse
andremoval ofdischargeail if the waters are not jurisdiction&unding would need to come from the
relevant appropriated budgets for par{gsites and/or tribe&volved in the response activities.

Figurelll -5 highlights different possible outcometchanges to thecope of CWAurisdiction,

includingfor oil spill incidents affectingotentiallynew nonjurisdictional waters. These outcomes
depemn on the state requirements aedponsible partgctions following the incidenfTheyrange from

no change (icasesvhere thaesponsible partgssumes full responsibility for response and cleanup), to
the transfer of the response burden to the stdtibe (in cases where the OSLTF is no longer available),
to reduced cleanup and environmental damages.

91 The Pollution Reports are availablehtips://response.epa.gov/

92 Basal on data from NPFC on EPA FOSC inland cases involving faciliies(des vessels). Source: email communication
from U.S. Coast Guard, National Pollution Funds Cemtpril 26, 2018.
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Figure IlI-5: Potential effects of the final rule on CWA section 311 oil spill response and removals,
funding sources, and other requirements.
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The economic implications of these changes are uncertainteecdepenadn the location of the spill,
thestringency of statand localrequirements, and other factors. It is possible tmaspondile partyfor
a spill affecting nogurisdictional resources woulgduceresponse costs in cases where state
requirementsire less stringent than thaselindederal requirementState regulationsover the
discharge tstatewaters or land of any sulasice that may be detrimental to environmental quaiity
are generally similar to baselio#é discharge prohibitiomequirements under the CWA

Whereas the federal regulations cover spillnonpetroleum oils such amimal fats and vegetable oils
(AFVOs), some state requirements focus mainly on petroleum oils and requirements-patmodeum

oils may be less stringentoray notapply For exampl e, Georgia defines
limited to gasoline, crude olil, fuel oil, diesel oil, lidating oil, sludge, oil refuse, oil mixed with wastes,
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and another othgretroleunrelated product dGeofgia Oil or Hazardous Material Spills or Reles Act
(Official Code of Georgia Annotatedectiori2-14-1 [emphasis addg)®® The definition does not

explicitly include norpetroleum oils such asFVOs. Theremay also be higher spill reporting

requirement thresholds than provided by the CWA. For example, in New York, reporting is not needed
when the spill involves less than aglhold amount of oil, is under control, has not reached theat e 6 s
water or land} and is cleaned up withivo hours of discoveryNew York Department of

Environmental Conservation, 2018)

Accordingly, some discharges reportable under the baselinearlapger be reportable under state
regulatons depending on the basis f.0Thelackhofrepbréngi ni t i or
requirementgor certain incidents that fall outside both CWA and state requirenreaygcrease
environmental risks.

Anotherkey difference, even where the state requirements are otherwise equivalent to those of the CWA
is the availability of resources to help defray removal costs or compensate affected parties for damages
not reimbursed by the RP.

I11.LA.3.3 Uncertainty and Lim itations for AssessingPotential Effects onCWASection 311
Program

There is significant uncertainty in the universe of facilities toatd be affected byhe final rule The
SPCC rule does not require facility owners/operators to identify themseltresBBA, unless these
facilities are subjecbtthe FRPrule, requiring submittal of an oil spill response plath®EPA. Whereas
ownersor operatorsnust comply with 40 ER 112 and prepare and maintain an SPCC Biagdo not
submit this Plan, a NOI, or any similar notificatiortihe EPA. No national, stateor industry inventory of
SPCC facilities exists, althoughe EPA has developed estimates of the universe ditfesito support
rulemaking and ICR

For some sectorspotably onshore oil productiodetailedpublic datgorovideboththe number and
location of individual equipmendr facility componentsd.g, oil wells). This information can be used to
charactedethe potentiatlistribution of oil production equipment, billis doeshot necessariliead to
accurate identification d8PCGCregulated facilitysince production tank batteries are not necessarily co
located with oil wells and are typicalbpnnectedd multiple wells For other sectors, including farms,
manufacturing, and other facilities, publicly available data provide coufasibfies per county or state,
but does not indicate the aggregate storage capadcgsess SPCC applicability. None of the datasets
(except for inspected SPCC facilities and F&iBject facilitiesprovide direct information to infer
reasonable potential for ésdharge

93 Seehttps://law.justia.com/codes/georgia/2010/®/chapterl4/1214-1/.

“New York does not consider paved surfaces (asphalt or con
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Il.LA.4 Other CWA Parts
I1I.LA.4.1 CWASection 303: Water Quality Standards and Total Maximum Daily Loads

CWA section303 includes development of statetribalwater quality standards, assessment of water
quality, and development of total maximum daily loads (TMPfor waters that are determined to not
meet applicable water quality standards.

Statesand tribegypically develop water quality standards for general categories of waters, including
wetlands, in addition to creating si#pecific standards and morergric standards that can apply
broadly.

State water quality standarfis waters jurisdictional under the CWake required to be consistent with
the CWA for examplan terms ofdesignaihg uses, criteria to protect those usaslanti-degradation
policies.If a feature is not jurisdictional under the C\\gtatesand authorized tribegre not requiretb
develop water quality standards forThere is also no federal requirement ur@é/A section303(d) for
states t g uarsissedsisc tifi nesnmadreforeachange in the stope of CWA jurisdiction
has the potentidb increase the number of waténat are noaissessed or otherwise identified as ingzhi
pursuant tacCWA section303(d). As a result, stat@sould notbe required talevelopTMDL restoration
plansfor watersthat are impaired but have not been so identified

Thefinal rule mayaffectthe number of waterbodies added to the impaired waters liss(drsgquent

TMDL developmenk Stategypically have a gebudget for water qualitgnonitoring andassessmerand
monitoronly a subset of waters in any ye8imcewater qualitysampling needs ardtenhigher than

budgets allow, thifinal rule, mayreduce the number of waters that states choose to mduiaer the

final rule, stateswill have opportunities to reallocate monitoring resources currently dedicated o
nonjurisdictionalwaters to collect data wwvaters that meettheewd e f i ni t i othe f At r i bu
definition of "l akes and ponds,andeniskd definigomafnd me n't
i a d | wetlandsd Under this scenarigtatesandtribesmay bebetter abldo allocatetheir resources
towardwatersof relatively higher enviromental and social valughis is particularly true in the arid

West where states have been required to assess water quality in dry washes and establish water quality
standards protective of aquatic life in features without water absent rainfall.

The devabpment and revision of water quality standards is typically an ongoing paftess

independent fronchanges to the definitioof fiwaters of the United Stai@$ although some statésve
developed standards for certain categories of wagegs dphemerafeature$ thatarenonjurisdictional

under thedinal rule. Absent CWA jurisdiction, states and tribes can still choose to regulate waters
irrespective of federal mandates and can apply water quality standardsfealami watersThe

agencieglo not project additional costs relating to development or revision of water quality standards as a
consequence of thfial rule.

Changes in CWA jurisdictiomay in some circumstanck=ad torequests fochanges iTMDL waste
load allocatios (WLASs) for pointsourcesandload allocations (LAsjor nonpoint sources andlated
margirs of safety. TMDL revisionscould shift additional pollutant reduction responsibility to those
sources discharging to jurisdictional waters downstréaitren that there araucrently more thar3,000
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completed TMDLs nationwide, requests to revise even a small percentage ohdlyeequire significant
resources to complefd).S. EPA andU.S. Department of the Armg2018&).

I11.LA.4.2 CWASection401: State and Tribal Roles

Undersection401 of the CWA, stateguthorizedribes, and interstate agencies have the authority to
review and approve, condition, or deny dagleral permits or licenses that may result in a discharge to
fiwaters of the United Statewithin their borders, includingvetlands Statesauthorizedribes and
interstate agencienake their decisions to deny, certify, or condition permits or licenses primarily by
ensuring the activity will comply with applicable water quality standaetikient limitation guidelines,
new source performance standards, toxic pollutants restrictmiglsotherappropriatevaterquality
requrements oftateor tribal law. CWA section 401 certification is commongppliedto CWA section
404 permitsand Rivers and Harbors A@RHA) section 10permitsissued by th&).S. Army Corps of
Engineers, CW5Asectiond02 permits in the states whehe EPA issuesNPDESpermits, and Federal
Energy Regulatory Commission licenses fordfiederal hydroelectric dams. Statasthorizedribes, and
interstate agencignay choose to waive thelWA sectiond01 certification authority, either explicitly or
through the passage of tirigp to one year as mandated by section 4(1l)ja)

Under thefinal rule, theagencies estimate that thember of CWA section404 permitswill likely
decrease sinaeonadjacentvetlands ephemerateaturescertain ditchesand certain lakes and ponds
will nat bejurisdictioral under the CWAwhereasinder the 2019 Rule as implementeche of these
waters woull be foundo bejurisdictional based on a significant nexus analysidecline in 404 permits
couldresult in costs savings to statewl authorized tribdsy redicing the number of 401 reviews and
required staff timeThe vast majority of states hakieen authorized to administezctiond02 of the
CWA, andany cost savingthat would result from th&nal rule due toCWA section402 permittingare
discussed irsectionlll.A.1. States that have nbeen authorizetb administethe CWA section402
programand tribes authorized to adminis@WA section401would continue to havéhe opportunity to
complee CWA section401 certificaton onEPArissued402 permitsFewer EPAissued402 permits
would reducethe number of 401 reviews and associated staff time.

Fewer 404 permitas a result afhe final rulewill affecta stateor tribed s a b rieview prgposedo
impacts tonon-adjacenwetland ephemerafeatures and certain lakes and ponda CWA section401.
For watersvhose jurisdictional statu$oesnot change under thimal rule, satesand authorized tribes
canplace additional restrictions dederallyissuedpermits through thel€WA section401 authority,
enhancingnvironmental benefitandincreasingcosts to permitteeg.or instancestates may impose
additional permit conditions on permits isswethin watersheds of concern.

I11.A.4.3 National Pretreatment Program

The EPA and authorized NPDES state pretreatment programs approve local municipalities to perform

permitting, administrative, and enforceowedt t as

treatment works (POTWS). The program is designed to protect POTW infrastructure and reduce
conventional and toxic pollutant levels discharged by industries and other nondomestic wastewater
sources into municipal sewer systems amolsequentljnto receiving watersThe agenciegexpect
minimalimpacts on the national pretreatment program from CWA jurisdictional changes since the
program igprimarily administered by municipalities and the main focus of the program is minimizing
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effects of industriahnd other nondomestic wastewatkscharges on POTW infrastructure and processes
and subsequent POTW discharges to receiving waters

[11.B Case Studies

To evaluate the potential effectstbé revisedd e f i ni ti on of fAwaters of the
conducted analyses in three selected geographical areas. The analyses illustrate the potential impacts of
thefinal rule on major program areésotably on the number of facilities subject to C\Wction 311 oil

spill prevention and preparedness regulations, section 402 permits, and section 404 permits requiring
mitigationi and on theotentialresulting environmental effects and impacts on regulated entities. The
case studies allow for more dé¢a evaluation of individual facilities, permits, hydrographic features, and
other factors that would not be possible in a national analysis. As explained in $8qttha purpose of

the case studies is to evaluate a range of scenarios that illustrate the potential outcothesr&ased
definition of fAwaters of the United Stateso rat
economic and enviromental outcomes of thmal rule.

The agencies analyzed the same case study locations presented in the analysis of the propd&ed rule (
EPA and Department of the Arm3018h. The agencies selected the case study locations to reflect a
range of ecosystems, hydrographic characteristics, and regulatory contexts, considering data availability
and quality, including the availability of relevant wetland valuation studies. Additomaiderations in

case study selection included the fraction of waters that may be affectedfibplthaele and potential

state response described in Sectloh which suggested some regions with comparatively smaller

potential for impactssgeSectionll.A.3 for a detailed discussion of the agencies evaluation of potential
state responses to CWA jurisdictionalchanggsf s ed on t he agenciesd6 analy
responses, the agencies estimate4fatates are likely to continue regulatiaigleast somaon
jurisdictionaf® nonwetland surface waters an@ stateplus the District of Columbianay reduce
regulation of such waters followirtgefinal rule. Reduced regulation could result in a potential increase
in pollutant discharge to these waters. Twehtgestates are likely to continue regulatiaigleast som
nontjurisdictional wetlandspinemay continue, antl8 arenotlikely to regulate waterthatare non
jurisdictional under théinal rule, resulting in a reduction oégulatedvetlands compared to the baseline
level 6

Based on the results of the potehstate response analysis, the agencies prioritaratlustrative
purposegeographic locations where npermanent streams represent a relatively large fraction of
waters located within the state, as mapped by thereiglution NHD?’ The combination of factors
meant that there were no case study candidates in the Northeast and along the PacHiguwadBt.6

%Nonj urisdictional in this context refers to waters that dad
9% The agencies note that some stageg,(New York) may have limitations on the size of isolated wetlands they can regulate.

97When sceening locations for case studies, the agencies initially considered the extent to which both intermittent and ephemeral
waters have been delineated in the higbolution National Hydrography Dataset since many parts of the country do not
differentiate arong these categories of streams, and some areas do not differentiate between ephemeral, intermittent, and
perennial i(e., streams are unclassified for hydrographic category). Subsequent analyses focused on potential impacts to
ephemeral streams moresfecical 'y since the revised definition of fAwat
definitively by categorically excluding them from federal jurisdiction.
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Il 22 Analysis of CWAurisdictional Change

andFigurelll -7 show selected case study watershddfine by 4digit hydrologic unit code (HUC) or
HUC4, against the backdrop pfedictedstate responses.

Figure ll1-6: HUC4 case study locations compared to states potential responses to CWA
jurisdictional changes i CWA section 402 program.
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Figure IlI-7: HUC4 case study locations compared to states potential responses to CWA
jurisdictional changes i CWA section 404 program.
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Il 22 Analysis of CWAurisdictional Change

The three case study areas, as shovwguarelll -6 andFigurelll -7 are:

A In the Ohio River Basin:

T HUC 05091 Middle Ohio: The Ohio River Basin below teenfluence with the
Kanawha River Basin to the confluence with the Kentucky River Basin, excluding the
Big Sandy, Great Miami, Guyandotte, Kentucky, Licking and Scioto River Basins. The
watershed encompasses 8,8%0in Indiana, Kentucky, Ohio, and Weéirginia.

T HUC 0510i KentuckyLicking: The Licking and Kentucky River Basins. The watershed
encompasses 10,500%m Kentucky. The outlet of this watershed flows into watershed
0509.

A In the Lower Missouri River Basin:

T HUC 1025 Republican: The RepublinaRiver Basin. The watershed encompasses
24,700 mi in Colorado, Kansas, NebrasKene outlet of this watershed flows into
watershed 1027.

T HUC 1027 Kansas: The Kansas River Basin, excluding the Republican and Smoky Hill
River Basins. The watershed encasges 15,000 fin Kansas, Nebraskand
Missouri.

A In the Rio Grande River Basin:

T HUC 13067 Upper Pecos: The Pecos River Basin to and excluding the Delaware River
Basin. The watershed encompasses 23,58hrhiew Mexico and Texas.

T HUC 1307 Lower Pecs: The Pecos River Basin from and including the Delaware
River Basin to the confluence with the Rio Grande. The watershed encompasses
20,800mi? in New Mexico and Texas.

l11.B.1 Methods

111.B.1.1 Overview

The agenciesstimatedtost savings and forgone benefits basedonthev i sed def i niti o
Uni t e d in8dchachse stutly area for each of the different federalism sceRragioglll -8 shows
the majorcomponents of thease studwnalysisand the data and methods used
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Il 22 Analysis of CWAurisdictional Change

Figure I1l-8: Case study analysis components and input data.
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The agencies used program spedifita (permits and other programmatic data) to describe the activity in
each programin the case of thEWA sectiors 402 and 311 programs, the agencies attempted to match
program permit data to available water and wetland inventdni@sost cases, datarlitations resulted in
gualitative descriptions of thEptentialeffects on the programin the case of thEWA section404
program,he agenci es us esectiondbdeperBibdata tesfimataeM@nber of permits
thatwill no longer be requitebecause they affect nqurisdictional waters under thmal rule as well as
forgone mitigation of impacts that affect npmisdictional waters under tHmal rule. Cost savings

related to the 404 program were defined as:

1) Reduced permit costs, includj application costs, permitting time costs, and impact avoidance
and minimization costs, for projects no longer affecting waters regulated under the CWA, and

2) Reduced compensatory mitigation costs when impacts occur on waters no longer regulated under
the CWA.

Forgone benefits included the value of lost mitigation area, monetized using area wflidgness to

pay WTP) obtained fromocation appropriate studies estimating WTP or fromateand WTP meta
regression discussed Appendix D The agencies also modeled selected environmental impacts resulting
from the forgone mitigation using tt8oil and Water Assessment Tool (SWAT) model (release 659)
(Arnold et al., 2012Neitsch et al., 2011). Thessodeledmpacts include changes in wabelance and
nutrient and sediment loads and transport, whioke the potential timcrease drinking water treatment
costs and the frequency of reservoir dredgitgiimated dedging costs resulting from regulatory changes
were noted. Othanodeledenvironmental impacts were not specifically monetized.
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Il 22 Analysis of CWAurisdictional Change

I11.B.1.2 Relating Permits and Activities to Aquatic Resources Affected by the Final Rule

For each case study, the agencies first identified the facilities and activities covered under each of the
three CWA programander baseline conditions. The identified facilities and activities were then assessed
to determine whether they would be affected by the changes to regulatory requirements dindér the
rule. As discussed in SectidhC, the highresolution NHD and NW!I data have significant gaps and

l' imitations. These | imitations i mpede the agenc|i

jurisdictional statusinder thefinal rule in a large fraction of the United States. Therefore, where the
available data were sufficiently detailed, the agencies identified affected facilities and activities using
available data from the relevant program database(s) thatlaetwr flow regime of the affected
resources. These data most often reflectsgirific assessments that supported the issuance of the
permit.

To assespotentialimpacts on activities permitted under the 404 program in each case study watershed,
the gyencies used information provided in therpsORM2 database. The ORMIatabase records
existingCorpsissuedpermits andassociated aquatiesources determined to be jurisdictional at the time

the permit was issued. The ORM2 database identifies céntautariesas having an ephemeral flow

regi me ( bas e dRivermeEtpthee m&Fmdnatiafid&nét are adjacent to but that do not

directly abut relatively permanentwatérdo a s ed on t RRVWMa Fa purpdsgsmfehishi
economic analysis, the agencies are assuming that all waters that had previously been found jurisdictional
but that are classified as AR60 or wenotlredlgt er mi
abutrelatively permaent watersvill no longerbejurisdictional under théinal rule. The agencies
acknowledge that such an assumption is imperfect, as, for exampleyihbeewetlandghat do not

directly abuta jurisdictionaltributary that would meet tHal r u | defidition of adjacentvetlands

because thegre inundated by flooding from the tributary in a typical year, are separated from the
tributary only by a natural barrier, or are separated from the tributary only by an artificial barrier that
allows for a diect hydrologic surface connection between the wetland and the tributary in a typical year
While the information contained in the ORM2 database allows the agencies to idesuliget ofvaters
thatmayno longer be jurisdictional under tfieal rule, ar thereby the corresponding projects that

would likely have a reduced 404 permit burden, this approach does not capture all 404 impacted waters
thatwill change jurisdictionUsing these two categories to identify waters that tla@gotential to

experiere a jurisdictional change should not be construed as determining that all thesemiaters

change jurisdiction under tHimal rule.

Data from theCWA sectiors 402 and 311 programs can be used to identify the waters that were likely
consideredurisdictionalduring permit and plan developmghbwever, this information is not
sufficiently detailed to identify waters thatll change jurisdiction under thimal rule. The agencies
supplemented the program databases with data from the NWI to identifiidaciffecting waters that
may change jurisdiction under the rule. For example A sectiors 311 and 402 programs, the
agencies considerghke proximity of each facility taeceiving and downstream waters potentially
changing jurisdiction under threviseddefinition based on NWI descriptors timaayidentify ephemeral

98 Seehttps://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Bulk%20Upload/Bulk%20Data%20Cowardin.pdf
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Il 22 Analysis of CWAurisdictional Change

waters?® Again, this is an imperfect analysis given the known data limitations, but the agencies performed
the analysis for illustrative purposes.

The U.S. Fish and Wildlife Servic&(S.FWS) established the NVgrogramto conduct a nationwide
inventory of wetlands to provide biologists and others with information on the distribution and type of
wetlands to al in conservation effort®° Today, NWI is used for general mapping of wetlands and
deepwater habitats and for data analyses and modeling. Thgé&dafiatial dataset a mapping dataset

that provides detailed information on the extent, characteristicglistndbution of wetlands and

deepwater habitats across the United States. These data are primarily derived from manual aerial image
interpretation. The NWdlatasets available as digital data at the 1:24,8@@le or higher throughout the
country, exceptor large portions of Alaska (data in Alaska are at the 1:63s8&@or highe). Digital

data are currently not available fgmoximately ® percent of Alaska. Additional information on the

NWI is available in thé&RPA

While the NWI is the most comghensive national dataset of the potential extent of wetlands across the
country, it has limitations. The NWI does not map all wetlands and sometimes maps wetlands that do not
exist on the ground. At its best, NWI only approximates the location and b@asdha Cowardin

wetland type according to the Cowardin Classification Systéfrhis classification framework was

created to inventory wetlands and deepwater habli

the highest level of the classifioaii hierarchy are Marine, Estuarine, Riverine, Lacustrine, and

Palustrine. The primary objective of this classification is to impose boundaries on natural ecosystems for
the purposes of inventory, evaluation, and management. Neither the Cowardin Class&gatem nor

the NWI which relies on it for wetland and deepwater habitat mapping purposes were intended or
designed for regulatory purposdsh e Cowar din dedi dii fifem soff rfowe tt Iha
regul at ory de fi®hNo availble datasets depiet the jarisdittional extent of waters of

the United States under tB819 Rule as implementgednd all data carry unavoidable uncertainties and
associated limitation§SeeRPA.

Aquatic habitat located on streaand riverbeds is genergl mapped as f@ARi verineo
to the Cowardin Classification System (Cowargliral.,1979; Federal Geographic Data Committee,
2013). The Cowardin ARiverine Systemd includes

99 Discharges to nejurisdictional waters may still be regulated if their downstream flow reacjhesdictional water.

Wy, s. Fish and Wildlife Service. ANWH Program Overview. oo
https://www.fws.gov/wetlands/nwi/overview.html

101 Cowardin, L. M., V. Carter, FC. Golet, and E. T. LaRoe. 1979. Classification of Wetlands and Deepwater Habitats of the
United States. U.S. Fish and Wildlife Service. FWS/OB#31. Washington, DC. Available at:
https://www.fws.gov/wetlands/Documents/ClassificatafiVetlandsand DeepwatetHabitatsof-the-United States. pdf

12Cowardinetal.( 1979) define fiwetlandso as Alands transitional be
is usually at or near the surface or the land is covered by shallow water. For purposes of this classification wetlands must
have one or more dfie following three attributes: (1) at least periodically, the land supports predominantly hydrophytes; (2)
the substrate is predominantly undrained hydric soil; and (3) the substrate is nonsoil and is saturated with water or covered

by shallow wateratsne t i me during the growing season of each year.
requiring all three attributes, includifigt hos e areas that are inundated or satur
and duration sufficient to supppand that under normal circumstances do support, a prevalence of vegetation typically

adapted for Iife in saturated soil conditions. 38eRRI ands

328.3(b) and 40 CFR 232.2.
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Il 22 Analysis of CWAurisdictional Change

channel, withtwo exceptions: (1) wetlands dominated by trees, shrubs, persistent emergents, emergent
mosses, or lichens, and (2) habitats with water containing aterared salts in excess of (parts per

trillion (pp). A channel i s fan yormeifitiallg coeatedwhich pegiodicailyeor n a't
continuously contains moving water, or which forms a connecting link between two bodies of standing
water 0 ( Lan,d¥e).iWaterasruglally, buenotialways, flowing in the Riverine System
(Cowardn et al.,1979; Federal Geographic Data Committee, 2013).

The Riverine System is divided into four Subsystems: Tidal, Lower Perennial, Upper Perennial, and
Intermittent. Each is defined in terms of water permanence, gradient, substrate, and the extent of
floodplain development. All four Subsystems are not necessarily presenstireaih orivers. The
Cowardin Classification System identifies the Riverine Subsystems as follows:

A Tidal (R1). This Subsystem extends from the upstream limit of fldatuations down to the
upper boundary of the Estuarine System, where the concentration ofdmresd salts reaches
0.5 ppt during the period of average annual low flow. The gradient is low and water velocity
fluctuates under tidal influence. The strebottom is mainly mud with occasional patches of
sand. Oxygen deficits may sometimes occur and the fauna is similar to that in the Lower
Perennial Subsystem. The floodplain is typically well developed.

A Lower Perennial(R2). This Subsystem is characterizegla low gradient. There is no tidal
influence, and some water flows all year, except during years of extreme drought. The substrate
consists mainly of sand and mud. Oxygen deficits may sometimes occur. The fauna is composed
mostly of species that readteir maximum abundance in still water, and true planktonic
organisms are common. The gradient is lower than that of the Upper Perennial Subsystem and the
floodplain is well developed.

A Upper PerennialR3). This Subsystem is characterized by a high gradigmre is no tidal
influence, and some water flows all year, except during years of extreme drought. The substrate
consists of rock, cobbles, or gravel with occasional patches of sand. The natural dissolved oxygen
concentration is normally near saturatidihe fauna is characteristic of running water, and there
are few or no planktonic forms. The gradient is high compared with that of the Lower Perennial
Subsystem, and there is very little floodplain development.

A Intermittent (R4). This Subsystem includehannels that contain flowing water only part of the
year. When the water is not flowing, it may remain in isolated pools or surface water may be
absent.

The habitat that occurs in nqerennial streams that are mapped in the NWI is typically classifibchwi
the Riverine Intermittent (R4) subsystem. The Cowardin Classification System that the NWI uses does
not have an AEphemeral 0 subsystem.

Under the Cowardin Classification System, Water Regime Modifiers are used for all nontidal parts of the
Riverine Sygem. Water Regime Modifiers are defined as:

A Permanently FloodedWater covers the substrate throughout the year in all years.
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Il 22 Analysis of CWAurisdictional Change

Intermittently ExposedWater covers the substrate throughout the year except in years of
extreme drought.

Semipermanently Flood# Surface water persists throughout the growing season in most years.
When surface water is absent, the water table is usually at or very near the land surface.

Seasonally FloodedSurface water is present for extended periods (generally for more than a
month) during the growing season, but is absent by the end of the season in most years. When
surface water is absent, the depth to substrate saturation may vary considerably among sites and
among years.

Seasonally Floodedbaturated.Surface water is presefor extended periods (generally for more
than a month) during the growing season, but is absent by the end of the season in most years.
When surface water is absent, the substrate typically remains saturated at or near the surface.

Seasonally Saturated'he substrate is saturated at or near the surface for extended periods
during the growing season, but unsaturated conditions prevail by the end of the season in most
years. Surface water is typically absent, but may occur for a few days after heavyl najirasual
runoff.

Continuously SaturatedThe substrate is saturated at or near the surface throughout the year in
all, or most, years. Widespread surface inundation is rare, but water may be present in shallow
depressions that intersect the groundwatdegdarticularly on a floating peat mat.

Temporarily Flooded Surface water is present for brief periods (from a few days to a few weeks)
during the growing season, but the water table usually lies well below the ground surface for most
of the season.

Intermittently Flooded.The substrate is usually exposed, but surface water is present for variable
periods without detectable seasonal periodicity. Weeks, months, or even years may intervene
between periods of inundation. The dominant plant communities tmdéi/ater Regime may
change as soil moisture conditions change. Some areas exhibiting this Water Regime do not fall
within the Cowardin Classification Systegefinition of wetland because they do not have hydric
soils or support hydrophytes. This WateigiRee is generally limited to the arid West.

Artificially Flooded. The amount and duration of flooding are controlled by means of pumps or
siphons in combination with dikes, berms, or dams. The vegetation growing on these areas cannot
be considered a relisindicator of Water Regime. Examples of Artificially Flooded wetlands

are some agricultural lands managed under asngbean rotation, and wildlife management

areas where forests, crops, or pioneer plants may be flooded or dewatered to attract wetland
wildlife. Neither wetlands within or resulting from leakage from rn@ade impoundments, nor

irrigated pasture lands supplied by diversion ditches or artesian wells, are included under this
Modifier. The Artificially Flooded Water Regime Modifier should et used for impoundments

or excavated wetlands unless both water inputs and outputs are controlled to achieve a specific
depth and duration of flooding.

Economic Analysis for the Navigable Waters Protection BusF A y A GA 2y 2F a2+ (G SNR012 ¥ (K|S
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For Riverine I ntermittent features, t he NWI res
Flooed, 6 iSeasonally Flooded, 6 and dAlntermittent]
(Riverine, Intermittent, Streambed, Temporarily Flooded), R4SBC (Riverine, Intermittent, Streambed,
Seasonally Flooded), and R4SBJ (Riverine, Intermittent, Stregriviiermittently Flooded),

respectively:®

Neither the Cowardin Classification System nor the NWI were created to identify the flow regime of

rivers and streams.€., perennial, intermittent, or ephemerdi)everthelesshe agencies have attempted

to didinguish intermittent and ephemeral streams within the Riverine Intermittent classification using the
Water Regime Modifiers given that they provide a description in general terms of riverine hydrologic
characteristcfi Tempor ar i | vy F | wherdserthce wates is presdnt far leridf peaicds (from

a few days to a few weeks) during the growing season, but the water table usually lies well below the
ground surface for most of the season (Cowaetlm.,1979; Federal Geographic Data Committee,

203) . Alntermittently Floodedodo in NWI indicates
without detectable seasonal periodicity, and that weeks, months, or even years may intervene between
periods of inundationd. ) . The Al nt eWmteteRebymEIl Modetodoer i s
the arild )WeisSte.asso(hal |y Fl oodedod means that surf g
(generally for more than a month) during the growing season, but is absent by the end of the growing
seasonn most years; when surface water is absent, the depth to substrate saturation may vary
considerably among sites and among ydal¥. (

The agencies recognize that none of the Riverine Intermittent Water Regime Modifiers expressly
describes ephemeral feeta, but believe that the modifiers may serve as proximates for use in identifying
nonperennial fl ow regimes. Specifically, the age
Alntermittently Floodedod (R4SBJ)andteberi8eaman
FIl oodedd (R4SBC) category may repr es ena (1979 efer mi
Alntermittently Floodedod streams, for exampl e,
streams r e a dsisuclasthis &¢ corensomthreughout the arid West. They carry water for
brief periods after snowmelt and following rainstorms which are irregular and unpredictable in

0 C Cc ur rSeeidatPlates(38 and 39). Based upon this interpretation, the agencies have used
streambed habitat mapped as R4SBA (Riverine, Intermittent, Streambed, Temporarily Flooded) and
R4SBJ (Riverine, Intermittent, Streambed, Intermittently Flooded) in the NWI as ptezifoa

ephemeral streams for tAVA sectiors 311 and 402 analyses in the following Case Stuliete that

not all features are assigned a Water Regime Modifier.

The Corps does not uséficial Cowardin System Classification codes to identify ephemeealifes for

the purposes of 404 permit ORM2 data entry. Rather, in June 2009, the Corps add&bwarain
classification code fiR6,0 entitled fARiI v &Thene, E
Corps created the R6 code to provide gfautfield staff when identifying ephemeral waters for entry

into the ORM2 database. Because the Corpsd ORM2

103 Seehttps://www.fws.gov/wetlands/documents/NWI_Water Regime_Restriction_Table.pdf

104 Seenttps://www.spa.usace.army.mil/Portals/16/docs/civilworks/regulatory/Bulk%20Upload/Bulk%20Data%20Cowardin.pdf
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Il 22 Analysis of CWAurisdictional Change

using the R6 designation, the agencies used ORlglzified R6 features to identify ephemeraéams
for the CWA section 404 analyses within the Case Studies.

Asdiscussed in SectidhC, the high resolution NHEnapsephemerastreamdor several basins ithe
southwest region of the country, so for the Rio Grande Basin case study in 8eBtidnthe agencies
also used the higresolution NHD data to identify @pmeralstreamgotentially affected by the
regulated facilities.

Tablelll -9 summarizes the criteria the agencies used to identify existing permits and planttat aff
waters anticipated to change jurisdictional status unddimthlerule. For purposes of this EAhe

agencies assumed that the waters closest to the permitted outfalC¥Mdesection 402 or within a half

mile of the FRP facilityegulated under CWA section 3afe jurisdictional under the baseline. Similarly,
the agencies assumed that if a CWA section 404 permit was issueubfticalarwater, that water is
jurisdictional urder the baselind’he agencies recognize that this assumption could create false positives,
such asn cass where an applicant has opted for a preliminary jurisdictional determination from the
Corpsand thus all waters associated with the permit are preduo be jurisdictionabuthave

determined thatbased on available datheir assumption was tHeast flawedneans of identifying

waters jurisdictional under the baseline that could affect CWA programs

Table 111-9: Criteria used to identify waters affected by CWA program activities that may change
jurisdictional status under the final rule
Basisfor Criterion Baseline Status Potential Status underRevised
Determination Definition
402 Impacts (basean feature analyzed as receiving the permitted discharge)
Based oNWI (Cowardin Cod@f water feature
closest to outfall

Riveriné R4SBA Jurisdictional Non-Jurisdictional
R4SBJ Jurisdictional Non-Jurisdictional
All Others Jurisdictional Jurisdictional (No change)
Norttidal wetland  |All Varies (unable to determine |Varies (unable to determine
categorically) categorically)
Tidal wetland All Jurisdictional Jurisdictional (No change)

404impacts (based on affectedquaticresource requiring mitigation)
Based on ORRIName Field

Stream R6Riverine, ephemeral Jurisdictional Non-Jurisdictiongl
Othersc perennial flow Jurisdictional Jurisdictiona[No change)
regimes
Othersc intermittent flow Jurisdictional Varies (unable to determine
regimes categoricallyj
Others¢ Flow regime not  |Jurisdictional Varies (unable to determine
specified categoricallyj

Nontidal wetland |All Jurisdictional Varies (unable to determine

categorially)®
Tidal wetland All Jurisdictional Jurisdictional (No change)
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Table 111-9: Criteria used to identify waters affected by CWA program activities that may change
jurisdictional status under the final rule

Basisfor Criterion Baseline Status Potential Status underRevised
Determination Definition
Based on ORRIWater Type Field
Wetland [RPWWN Jurisdictional [Nonjurisdictional

311lIimpacts (basedn features located within half mile of the facility
Based orNWI(Cowardin Code)f water features
within a halfmile of the facility

Riverine RASBA Jurisdictional Non-Jurisdictional
RASBJ Jurisdictional Non-Jurisdictional
All Others Jurisdictional Jurisdictional (No change)
Norttidal wetland |All Varies(unable to determine |Varies (unable to determine
categorically) categorically)
Tidal wetland All Jurisdictional Jurisdictional (No change)

Based on highesolution NHD where flow
attributes are available

Sream/river Ephemeral Jurisdictional Non-Jurisdictional

All Others Jurisdictional Jurisdictional

1The agencies have interpreted streambeds identified in the NWI with Cowardin codes R4SBA (Riverine, Intermittent,
Streambed, Temporarily Flooded) or R4&BJerine Intermittent, Streambed Intermittently Flooded)as ephemeral, and
streambeds with Cowardicode R4SBRivering Intermittent, Streambed Seasonallylooded)as intermittent

2TheCWAsection402 permit information only provides outfalbordinates budoes not identify the type of wateeceiving
the discharge ofif it is awater of theUnited StatesAn outfall only needs to discharge to a feature that conveyswater of
the United States

3 All affected waters arpresumeddurisdictiona Ay (G KS  &he datdHage iidudes hnfy 81404 permits, but
these permits may bessued pursuant to PJDs, not AJDs

41n June 2009, the Corps added a classification code to @AR8ZRiverine, Ephemeraldr ephemeral aquatic resources. Th
code is used to document the presence of ephemeral streams. This iclastsain the CowandiClassificatiosystem butvas
added for Corps data entry purposes

5 Thiscategoryincludes some wetlands that directly abut n&PVW¢, including ephemeral streamBor purposes of this analys
only, the agencies assumed that all waters classified agdR& nonwetland waters that would be excluded under tfieal
rule.

6 The agenciemay be understatingr overstatingthe potentialimpacts of thefinal rule for these waters since available data
are not sufficiently detailed to determine status categatly.

7 The agencies may be overstating {ietentialimpacts of thefinal rule for these waters since some wetlands that arenon
abutting will still meet thdinal definition of adjacent if theyare inundated by flooding from a jurisdictional water in a typical
year,are physicallyseparated from a jurisdictional watenly by a natural berm or similar natural featurer are physically
separated from a jurisdictional watenly by aman-madedike or similar artificial structure so long as that structure allowsaf
direct hydrologic surface connectidretween the wetlands and the jurisdictional waiera typical year, but available data ar
not sufficiently detailed to determine how often thisours

As noted in the rightmost column Trablelll -9, available data are not sufficiently detailed for some
waters to predict a change in jurisdictional status unddirthlerule. Because of this uncertainty, the
agencies focused the primagalysis detailed in this section on those permitdacitities that could be
identified with a higler degree of certainty as affected by fimal rule based on program data.
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111.B.1.3 Potential Costs and Environmental Effects of Jurisdictional Changes

The agenies then evaluated tip®tentialimpacts of thespresumedurisdictionalchanges on compliance
costs, stream flows, water quality, drinking water treatment, endangered and threatened species habitats,
and other ecosystem services. The agencies quarifaechonetized theotentialimpacts where

possible given the available data and methbigirelll -9 illustrates the types of potential impacts

resulting from chanes in wetland and stream CWA jurisdiction, permitted pollutant discharges, and spill
prevention and preparedness.

Figure 11I-9: Overview of potential environmental impacts to selected CWA programs from
changes in CWA jurisdiction for certain waters.

CWA program Reduced CWA jurisdiction
e — o — E = = = = — ‘
r 311 SPCC/
404 Permits \/ FRP/Pipeline
and Mitigation 402 Permits Plans
Potential = — =
Environmental — \ ‘
Effects ‘ \ \ 4
f 777 ' Increased oil
P v R l spill risk
Dredging/ Reduced Changes in Greater (frequ.ency,
Fill in wetland flow regimes pollutant loads magnitude,
streams  habitats ' I and reduced
\ == — response
effectiveness)
|
| i1
v v Affected
v Degraded Greater Sediment ecosystems
Increased aquatic .wat?rbody concentrations  and drinking
1 flood risk habitats impairments  and deposition  water intakes
| | | |
POtentla,/ i v Reduced v v v
.Economlc Reduced Downstream ecosystem Greater Greater Greater Spi“
PERaE: ecosystem inundation values provided restoration  drinking water response cost;
values damages by surface costs treatment and damages
waters dredging costs

Note: This figure assumes no state responses to changes in CWA jurisdiction. The analysis ill.8sctimess that many
states will continue to regulate newly nguarisdictional waters, thereby reducing any potential impacts from the changes in

CWA jurisdiction.

Thefinal rule revisingCWA jurisdictionmayhave a range gfotentialimpacts on the ecosystem sees
provided by aquatic resources, including wildlife habitad contro| drinking waterand recreation
Potential mpacts specific to each CWA program are briefly summarized belowistussed more
detail in each case study.
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Il 22 Analysis of CWAurisdictional Change

A Pollutants dischaegl to surface waters are known to have negative impacts on human health,
wildlife habitat, and economic productivité. change in scope of CWA jurisdictionaylead to
less stringent limits for point sourcasderCWA section 402f they discharge to newlgon
jurisdictional waterbodieand are not subject to applicable avacksliding permit
requirement$® This could result in reduced protection for aquatic ecosystems and public health
and welfaran certain circumstance$he value of forgone benefithderCWA section 402
associated with a potential increase in pollutant loadings from point sourcesslepehd
specific pollutants discharged.§, toxic vs. conventional), the type of ecosystems services
provided by the affected waterbodiesq, drinking water source, fishing area, aquatic habitat),
presence of substitute sites, and the public valeeadystem services provided by water
resources.

A Compensatory mitigation required un@®WA section404 offsets unavoidable negative impacts
on wetlands and other aquatic resources from any itgdgd filling projects. The anticipated
decrease in the nurmar of CWA section404 permits or permittee obligatiomsmyreduce the
required compensatory mitigation. As a result, water quality in rivers, streams, and lakes may
degrade as a result of pollutant loading from newly-juoisdictional watersloss of welands
and streamwithout corresponding mitigatiowr loss ofimpact reduction, minimization, and
otherrequirementprovided undethe CWA section404 program. Water quality degradation
may adversely affect species hab{fihdlay and Houlahan, 1997%osts of drinking water
treatment and reservoir maintenance, as well as human uses of downstream water resgpurces (
fishing). Loss of wetlargimayinfluence the peak flows, timing, volume, and duration of floods
(Acreman and Holden, 2013))o estimategpotentialflow and water quality changes downstream
from affected activities, the agencies developed a series of watershed models for analysis using
SWAT (Arnold et al., 2012, Neitsch et al., 2011). The SWAT model projections capture the
impacts of potentlachanges in wetland acrescluding riparian areas and wetlands abutting
ephemeral streams and rabutting wetlands, due sssumededuced mitigation requirements
under the CWA section 404 program.

A Oil spills present a risk to ecological and humanthealess stringent regulatory requirements
for spill prevention and preparedness may lead to more frequent or larger oil spills and reduce the
effectiveness of immediate response actions following a spill. Several oil components are toxic to
humans. Consegnces of an oil discharge include direct costs for cleanup and remediation and
environmental damages such as loss of wildlife and habitats. These damages depend on the type
of ail, size of the spill, prevailing conditions and spill circumstances, anctedfenvironments.

A The agencies revisdlble state response categories in response to public comments, which
affectedcost savings and forgone benefit estimates focésestudiesunder the federalism
scenarios.

105 Discharges into nejurisdictional waters will still be regulated if the discharges eventually floavjtmisdictional water. In
such cases discharge limits may become less stringent if the increased distance to a jurisdictional water allows for
dissipation of some of the discharge, subject to applicabldadiisliding permit requirements.
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Il 22 Analysis of CWAurisdictional Change

I11.B.1.4 Ecosystem Services Provided byWetlands and Ephemeral Streams

I n reviewing the Draft Connectivity Report ent.i
Downstream Waters: A Revi®€wAdfs tSite eBcice Addiviiisor §
found that At ] kidesdtrong ssiendfic suppert far thesconelusiorptilabephemeral,
intermittent, and perennial streams exert a strong influence on the character and functioning of

downstream waters and that tribut a¥Butasttesammams ar

time the SAB stressed that @Athe EPA sh®Thed reco
SAB recommended that f@Athe interpretation of <con
recognizes variation in the frequency, dimat magnitude, predictability, armbnsequencesf physical,
chemical, and bil8Theagencies tecognzentmewaters withirsa. watershed are

connected along such a gradient and that the degree of connectivity among aquatic compaents var
along a continuum from highly connected to highly isolated (U.S. EPA 2015b).

Ephemeral streams and isolated wetlands can support various ecosystem services (U.S. EPA 2015b). For,
example, ephemeral streams, including dry channels, have a role intsgpbimdiversity.Several

amphibian species found in the Ohio River Basin case studyfaré&astancesuch as the fodioed

sal amander , wood frog, and Ohiobs state amphibi
wetlands not hydrologicil connected to the stream network (or vernal pools), where there are fewer
predators than in permanent waterbodiesn, et al, 2013; Semlitsch & Skelly, 2007 phemeral

streams in the Middle Ohio (HUC 0509) and Kentutkgking (HUC 0510) watershedsay also

provide habitat for statksted threatened and endangered species, including streamside salamanders listed
as endangered in West Virginia and red salamanders listed as endangered in Indiana (Schneider, 2010;
IUCN SSC Amphibian Specialist Group,220) Niemiller,M.L., 2006). In the Lower Missouri River

Basin case study area, amphibian species such as the eastern tiger salamander, smallmouth salamander,
Great Pl ains toad, Woodhousebds toad, and a&sl ai ns
for reproduction (U.S. Army Corps of Engineers, Kansas City District, 2017).

In the Rio Grande River Basin case study area, the majority of streams are ephemeral, falling toward the
more isolated end of the connectivity gradiggeTablelll -48). Although these streams have different
characteristics from generally more highly connected perennial and intermittent streamsithaeter
environments, they perform similar hydrological and ecological functions, including moving water,
sediments, and nutrients, providing connectivity within the watershed and habitat to wildlife (Levick et
al., 2008). Ephemeral streams in arid agihisarid areas support a variety of ecosystem serviaagdk

et al., 2008 For example, ephemeral streams play an important role in replenishing groundwater in the
arid West, which people in the study area heavily depend on for irrigation and drirskiergswpply

(Levick et al., 2008)One of the major sources of regional groundwater in the Rio Grande, for instance, is

106y,S. EPA.Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence
(External Review Draft)u.S. Environmental Protection Agency, Washington, DC, EPA/600/R11/098B, September 2013.

107 etter to Gina McCarthy. Octobéi7, 2014. SAB Review of the Draft EPA Report Connectivity of Streams and Wetlands to
Downstream Waters: A Review and Synthesis of the Scientific Evidence. Page 3.

108 Id

109 Id
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Il 22 Analysis of CWAurisdictional Change

seepage from the Rio Grande, the Rio Puerco, and from the ephemeral Abo and Tijera Arroyos (U.S.
EPA, 2015b).

Even during dry periods, water may be present below the ground in ephemeral streams and accessible to
plant and animal life. In arid aredsy washesre recognizable by their dense corridor of vegetation that
supports a higher biological diversity of desmvironments relative to their total area (Warren and

Anderson, 1985, as cited in Levick et al., 2008) and provide shade, breeding habitat, and other ecosystem
services in these vegetated corridors. Ephemeral stream channels (washes) with shallewagesund

zones may be lined with trees including Fremont cottonwood, Arizona sycamore, Arizona ash, acacia,
blue palo verde, or velvet mesquite and shrubs such as wolfberry or brickellbush (Hardy et al., 2004;
Levick et al., 2008). Federally listed threatémants such as Pecos sunflower also inhabit stream

courses dependent on shallow groundwater (U.S.,RME5).

The agencies recognize the importance and economic benefits of protecting water resources and do not
dispute that streams, wetlands, and otteers serve a variety of important functions. As discussed in
thepreambld or t hi s fi nal rul e, while the agenciesbd
dictate where to draw the line between Federal and State or Tribal waters, as thega distinctions

that have been established within the overall framework and construct of the CWA. The definition of
Awaters of the United Statesd must be grounded
reflected in the statute and Supre@wurt precedent.

111.B.2 Case Study 1: Ohio River Basin

This case study includéise middle portion of the Ohio River that runs alahg border ohio,
Kentucky, and Indiana. The Middle Ohio and Kentutkgking watersheds stretch across several
ecoregions, primrily the Western Allegheny Plateau, Interior Plateau, and Eastern Corn Belt Plains.
According to the Commission for Environmental Cooperation (CEC, 20ig9etecoregions are
characterized by a mildtitude, humid climate with hot summers and mild talaginters.Annual
precipitationranges fron860 to 1470 mm (33.9 to 57i8ches) Primary land uses include forests,
cropland, and coal mining, with some urban development.

Figurelll -10 andFigurelll -11 showmaps of th¢HUC 0509and HUCO0510case studwatersheds,
respectivelyNote that the outlet of watershed HUC 0510 flomte watershed HUC 0509, along with the
watersheds delineated by HUCs 0%@®ich receives flows from HUCs 0501, 0502, and 05085,
0506, 0507, and 0508.
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Il 22 Analysis of CWAurisdictional Change

Figure I11-10: Map of HUC 0509 i Middle portion of the Ohio River Basin showing high-resolution

NHD water features and NWI wetlands in relation to state boundaries, major cities, and
neighboring watersheds.
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Figure IlI-11: Map of HUC 05107 Licking and Kentucky River Basins showing high-resolution NHD

Il 22 Analysis of CWAurisdictional Change

water features and NWI wetlands in relation to state boundaries, major cities, and neighboring

watersheds.
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I11.B.2.1 Aquatic Resources Characteristics

Tablelll -10 summarizes the hydrography within the case study watersheds in terms of the number of
stream miles in each flow category and acres ofatartting and abuttingetlands &s discussed below)
as represented in the high resolution NHD and NWI data, resplgct\s presented in the tab®&g to

62 percentof all stream miles within the two watersheds are either ephemeral or intermittent, and 19
percent to 22 percent of all wetland acres areatariting {.e., not touching or intersecting perennial,
intermittent, or ephemeral NHD streams).

The small number of miles of ephemeral streams within the two watersheds (none in HUC 0510 and
two miles in HUC 0509) is due to the lack of specific flow regime categorization in the high resolution
NHD data rather than thebsence of such streams. Wetlands were estimated to be either abutting or non
abutting based on analyzing the proximity of NWI wetland features to waters delineated in the high
resolution NHD Appendix Ain theRPA for the proposed rul@Aquatic Resource Balysis) describes the
approach the agencies used to determine adja¢ein8yEPA and Department of the Army, 2013
mentioned in Sectiol.C, these estimaseare only approximationand the agencies did not consider the
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Il 22 Analysis of CWAurisdictional Change

data to be sufficiently accurate in this region to analyz@oentialimpacts of thdinal regulationand
do not include wetlands that will satisfy the ralputting jurisdictional tests favetlands in the final rule

Table 111-10: Hydrographic profile of case study watersheds in the Ohio River Basin

Feature Feature HUC 0509 HUC 0510
type attributes Miles or Acres | Percent of total Miles or Acres Percent of total

NHD Total Mapped 38,277 100% 26,895 100%
Streams  |Perennial 7,627 20% 6,917 26%
(miles) Intermittent 20,548 54% 16,547 62%

Ephemeral 2 0% - 0%

Artificial path 3,351 9% 3,389 13%

Other 6,749 18% 42 0%
NWI Total Mapped 53,316 100% 15,824 100%
Wetlands  |Abutting 41,358 78% 12,793 81%
(acres) Non-abutting 11,958 22% 3,031 19%

lincludes canals/ditches, aqueducts, and other features without attributes.
¢tKS Ol f dzS& | NB odeaspatial agayysisiofNGID and IQiaandSetied gaps in NHD stream attributes.

I11.B.2.2 Program Changes
[11.B.2.2.1 CWASection 402

Tablelll -11 presents the number of NPDES perfftissued in the Ohio River Basin by the most
common industry categories. The number of permits issuthe two case study watersheds includes
914individual permits and 2,441 general permits. As mentioned in Sdttirihe agencies judged the
NHD data as indticient for estimating the jurisdictional status of waterways since the dataset does not
map most ephemeral streams or classifies those that are mapped as intermittent in the case study
watersheds!! To estimate those permitted discharges that might betaff by thdinal rule, the agencies
relied onCWA sectiord02 permit locational information and the NWI data on the flow regime of the
receiving waters!? The agencies used the Cowardin classification cGdevérdinet al 1979;Federal
Geographic Data Gomittee, 2013) assigned to the NWI resource closest to the coordinates of permitted
outfalls to approximate the flow regime of the receiving waters. The Cow@latsificationSystem
subdivides waters, which include but are not limited to wetlands, ysteras, subsystems, classes,
subclasses, and dominance types, and incMtgerRegimeModifiers (seasonally flooded,

intermittently flooded, etc.) for classes and subclasses.

110 Data onregulatedtacilities or activities subject to individual permits ongeal permits under the Section 402 program is
primarily fromthe EPAs | nt egrated Compliance I nformation System Na
(ICIS-NPDES) databaséCIS-NPDES is an informationmang e ment syst em maOffceefi ned by th
Compliance to track permit compliance and enforcement stéfasilities regulated by the National Pollutant Discharge
Elimination System (NPDES) under tB®VA.ICISNPDES dat a are available for downl
Compliance History Online website at https://e&pa.gov/tools/datdownloads.

111 Seethe RPA for additional errors in the dataset.

112The agencies used a tvgtep approach to identify CWA section 402 discharges to ephemeral streams. First, the agencies used
the NHD dataset to determine whether receiving waters are perennial. Secowd;derennial waters, the agencies used
NWI data on the flow regime to distinguish, for purposes of this analysis, between intermittent and ephemeral streams.
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Il 22 Analysis of CWAurisdictional Change

As furtherdescribed irBectionll.C, the NWI contains a Water Regirveodifier in the classification of
wetlands and deepwater habitats, which provides a description in general terms of hydrologic
characteristicd-or purposes of this analysteg agencies have interpreted streambeds identified in the
NWI with Cowardin codes R4SBA (Riverine, Intermittent, Streambed, Temporarily Flooded) or R4SBJ
(Riverine Intermittent StreambegintermittentlyFlooded)as ephemeral, and streambeds with Cowardin
code R4SB(Rivering Intermittent StreambegSeasonallyFlooded)as intermittentlf the Cowardin
classification code of the receiving water was eiR¢EBA (Riverine Intermittent Streambed

Temporary Flooded) or R4SBJ (Riverintntermittent Streambegintermittently Flooded)theagencies
assumed thpermitted discharge to likely be to an ephemeral water.

Based on this analysis, all NPDES permits in the case study areas affect streams witmpermane
intermittent flow regimes. However, because the NHD datanot consistently distinguish between
intermittent and ephemeral streaamsl NWI data are also subject to limitations, some discharges may be
affecting ephemeral streantsee Sectioll.C for more details on data limitations

Table IlI-11: CWA section 402 individual permits (SIC codes in parentheses) issued in case study
watersheds in the Ohio River Basin

Individual Permitd General Permits
Total Permits with discharge Total Permits with discharge
point near ephemeral point near ephemeral
Industry category number of number of
NPDES streamg NPDES streamg
permits Numbgr of Percent_ of all permitst Numbgr of Percent_ of all
permits permits permits permits
HUC 0509
Sewerage Systems (495] 156 0 0% 206 0 0%
Water Supply4941) 28 0 0% 11 0 0%
Industrial Domestic
Wastewater Treatmerit 55 0 0% 194 0 0%
Construction and 10 0 o 282 0 0%
Development
Other Categori€s 253 0 0% 156 0 0%
Missing SIC Codes 11 0 0% 11 0 0%
Total 513 0 0% 860 0 0%
HUC 0510

Industrial Domestic
Wastewater Treatmerit 113 0 0% 158 0 0%
Construction and 31 0 0% 743 0 0%
Development
Asphalt Paving Mixtures
ang Blocks (2851) ! 0 0% 25 0 0%
Sewerage Systems (495] 67 0 0% 0 0 0%
Other Categories 187 0 0% 648 0 0%
Missing SIC Codes 0 0 - 7 0 0%
Total 401 0 0% 1,581 0 0%
Total, both watersheds 914 0 0% 2,441 0 0%

Y 2 dzNDO S Y -NPDBS@dta, 2017LThe facility permits included in the spatial analysis are limited to those for whic
ICISNPDE8atabase includes latitude/longitude coordinates. For permits with multiple SIC codes, only one SIC code
retained, with manufacturing industries prioritized, to avoid doubfinting.
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Table 11l-11: CWA section 402 individual permits (SIC codes in parentheses) issued in case study
watersheds in the Ohio River Basin

Individual Permits General Permits
Permits with discharge Permits with discharge
Total . Total .
point near ephemeral point near ephemeral
Industry category number of number of
NPDES streams NPDES streams
. Number of | Percent of all .1 | Number of | Percent of all
permits i : permits : :
permits permits permits permits

2The agencies used the Cowardin classification code in NWI tongietervhether 402 dischargédsmve the potentiato affect
ephemeral streamd.g., the agencies interpreted Cowardin codR4SBAndR4SBAas ephemeralseeSectionlll.B.1for more
detail).

3Includes SIC Codes 6513, 6514, 6515, 7011, 7032, 7033, 82118®2R1and 8661
4Includes SIC Codes 1629, 1794, 6552, 1611, 1799, 1521, 1522, and 1623

5Includes multiple categories, such as Aggregate Mining (1422, 1428, 1442, 1446, 1459, 1474, 1475, 1481, 1499),
Surface Coal Mining (1221, 122R)otor Vehicle Parts, Used (5015), Gasoline Service Stations (BeétlyMixed Concrete
(3273), Scrap and Waste Materials (50%8fuse Systems (4958¢troleum Bulk Stains and Terminals (5171), Electric
Services (4911), Animal Feeding Operations (211, 212, 213, 214, 219, 241, 251, 252, 253, 254, 259, 271, 272, 279),
Organic Chemicals (2869), Trucking Facilities (4212, 4231), Sawmills and Planning MillE48#423ypplies (5191), and
Civic, Social, and Fraternal Associations (8641).

NPDES permits in the case study area were issutigastates in HUC 0509 (Kentucky, Ohio, and
West Virginia) and one state in HUC 0510 (Kentucky). Based on potentiatetptinses ardifferent
analyticscenarios described in Sien 11.A.3, Ohio and West Virginia are expected to regulate 402
permitted discharges to waters beyorel @WA under Scenars® and 3 while Kentucky is not
anticipated to regulate 402 discharges to waters beyond the CWA under any scenarios. This means under
Scenarios and 3in the Ohio River Basin, only Kentucky may experience any regulatory changes due to
thechange in CWA jurisdiction. Therefore, even if some of the 402 permits may affect ephemeral
streams, these discharges will be regulated in two of the three states where case study watersheds are
locatedunderScenarios 2 and 3.

Given that none of th€02 permits in HUC 0509 and HUC 0510 are likely to be affected biyniderule,
the agencies do not anticipate potential reduction in treatment costs and corresponding increases in
loading to receiving waters, nor the potential costs for the NPDESraytihat may arise from
recalculating permitted limit§*to account for dilution.

[11.B.2.2.2 CWASection 404

The agencies relied on the Cas@RM?2 database to identify 404 permits affecting waters that may no
longer be jurisdictional under thimal rule. For each permit, the ORM2 database provides information
about affected waters, permanent and temporary impacts, and mitigation requiremeatshefinal
rule, ephemeral streams andtlands that are adjacent to but that do not directly abut relatively

113 several of the common industry categories in the Ohio River Basin have TBELSs, includinga@rsaind development,
sewage systems (secondary), and asphalt paving mixtures and blocks. The industrial domestic wastewater treatment and
water supply industries do not have national TBELs. For facilities in these two industry categories, effltaidrigrare
either WQBELSs for pollutants with applicable water quality standards, or TBELs based on the best professional judgement
of the permit writer (U.S. EPA010).
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permanent watemmay no longer be jurisdictional under the C\WWBut note that the definition of
fladjacenw e t | anolubles morabuttingwetiandsin certain circumstances)he agencies identified
permits affecting these waters using the following methodology:

1) Ephemeral streams: The Cowardin classes fiel
information about river/stream type (perennial, imitent, or ephemeral). The agencies
classified any stream withfaRi ver i ne, Eclads asmae eplaeméral gtréat.)Whenever

the Cowardin code field did not specify stream tythe agencies assumed that the stream would
remain jurisdictional undehefinal rule, which could possibly result in an underestimation of
potentially affected waters.

2) Wetlands adjacent to but not directly abutting permanent waters: The agencies used the water

type field in the Corpsd ORMIWNwaterdypea®e t o s e

RPWWN water type identifies wetlands that are adjacent tdduabt directly abut relatively
permanent watersvhich will result in an overestimation of potentially affected waters given the
final rul edbs defandsd ti on of MfAadjacent wet|

The agencies consider rec€WA section 404 permitted activity to be the best predicter of the future
location and type of activities potentially subjecCi/A section 404 permittingrablelll -12

summarize €WA section 404 permits issued in 262015 within the two selected watersheds of the

Ohio River Basin. The table includes permits that required mitigation and potentially affected ephemeral
streams or wetlands adjacent to but not directly abutting permaagerswAs presented in the table, the
agenciesbdd geospatial anal y 0 permits in WG 051 fssueddy thei t s
Corps with impacts that required mitigation on waters potentially affected liipséhé wat er s o f t
Uni t e d deSritianal enariges. Permanent impacts resulting from 404 permits included annual
averages of 2.9 acres and 18,466 linear feet in HUC 0509 2adrés and 12507 linear feet in HUC

0510. Most permit impacts occurred in Ohio and Kentucky for this cadg. $Dhio is likely to regulate

waters beyond the CWA.€., impacts excluded in Scenarios 1, 2, and 3) according to the assumptions
previously stated. Kentucky is assumed to be less likely to regulate waters that are no longer jurisdictional
under the CWA(i.e., impacts included in scenaris2, and R

Table 11I-12: CWA section 404 permits issued in case study watersheds in the Ohio River Basin
(2011-2015)

# Permits with mitigation Permanent impacts | Average Temporary impact
. requirements potentially

SR i Ere;jrglctttse ‘ ~ A ECE byrevised Acres Length Feet Acres Length Feet

RSTAYAUA 2¢fthe

PV AGSRYY AL

HUC 0509
IN 101 10 0.00 0 0.55 0
KY 226 15 4.54 41,122 0.00 0
OH 351 30 9.76 51,209 0.19 3,009
wv 141 0 0.00 0 0.00 0
Total 819 55 14.3Q 92,331 0.74 3,009
Avg. per 164 11 2.86 18,466 0.15 602
year
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Table 111-12: CWA section 404 permits issued in case study watersheds in the Ohio River Basin
(2011-2015)

# Permits with mitigation Permanent impacts | Average Temporary impact
G i
Projects y Acres Length Feet Acres Length Feet

RSTAYAUA2¢fthe
| YA GSRYY

HUC 0510
KY 967 40 583 62535 0.04 2,261
Total 967, 40 583 62535 0.04 2,261
Avg. per 193 8 117 12507 0.01 452
year

1Valueshased on permits with mitigation requirements araterwaysdetermined to beRPWWNype wetlandsor interpreted
to be ephemeral streamsExcludes permits issued for mitigation or restoration activities because the main purpose of th:
activities is to restore or enhance ecosystem services provided by water resources as opposed to dredge and fill bativi
lead to permanent or tempary losses of ecosystem services.

2Number of permits includes permits with mitigation requirements that affect at least one veaténatedto no longerbe
jurisdictional under thdinal rule.

The 404 program has annexpl iocsis tantaheriagatid riesoygcasl i c y
Mitigation is designed to compensate for the loss of wetlandsother aquatic resourdag providing
equivalentecosystenfunctions and serviceés such, the agenciassumd that any mitigation is by

definition functionally equivalent to the impact it is meant to compentaiagh recognize that

functional equivalence may not always occur on a-bgsgase basis for all mitigated impacts. The

agencies therefore use tgp@imanent impactgather than total acres of mitigatido,estimate

reductions in mitigation requirements fromthe vi sed HAwaters of tThbee Uni t e
Il -13 presentestimatedeductions in average annumitigation requirements in the two selected Ohio

River Basinwatershedsinder different likely state response scenarios followingdhisedi wat er s o f
the United ®tateso definitio

To estimate the expected reduction in mitigation requirements in the case study area, the agencies used
estimated permanent impacts &afpsguidance on the ratio for compensatory mitigation for Category

Il wetlands {.S. Army Corps of Enginee)14. Category Il wetlands are defined as not rare or

unique and usually plentiful in the watershed. The recommended compensatory ratios for Category Il
wetlands range from less than 1:1 to 1.5:1. This analysis uses a 1!“ratio.

As shown inTablelll-12 andTablelll -13, for examplemitigation is also required for streams (linear
feet). For streams, mitigation requirements include establishment of a ripariarfdufteroff treatment,
reduction of nutrient loading from adjacent land uses, and reduction of stream tempBejuirezments
for the riparian buffer width vary from state to state. The state of @higres a minimum buffer width

114The agencies validated this assumption using ORM2 daabaut 4000 projects whethe relationship between impacted
acres and required mitigation acoesild be isolated. This analysis excludes any projects where impacts or mitigation
included linear feet values and projects where some or all of the mitigation used crediisiofeiles. Based on the
statistical analysis of these data, the most frequently observed mitigation ratio (the mode of the distribution) ibd.:1 and t
median ratio is 1.5:1.
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Il 22 Analysis of CWAurisdictional Change

of 50feeton each side of the stream, while West Virginia usgeapecificassessment and Kentucky

does not provide a specific glaince on the buffer widttiELI, 2016 West Virginia Interagency Review

Team 201Q. To estimate the expected average reduction in riparian area mitigation, the agencies
assumed that buffer establishment requirements for ephemeral streams would be Ipaesddothe

minimum requirements in Ohio since these requirements do not distinguish among different stream
types!'®Based on the minimum buffer zone requirements specific to ephemeral streams from other states,
the agencies assumed that a 25 feet buffiee avould be required on each side of the stream. The

agencies used the B0ot buffer (25 feet on each side) assumption to convert linear feet mitigation

requirements provided in the Corps6é ORM2 databa

Mitigation may also be requiread compensate for temporary impacsedTablelll -12). The mitigation

is expected to be permanent even where the impacts are not; therefore, the reliance on perpaatent
only as proxy for estimating forgone mitigation may understate the potential changes ufidat thie.
However, thisunderestimation is likely small since temporary impacts account for less than five percent
of total impacts in both HUC 050%d HUC 0510.

The agencies also note that the estimated reduction in average mitigation requirements per year are based

on CWA section404 permits issued in 202015 and therefore may not be representative of future
impacts on water resources or mitigati@quirements. Sectidi.B.5 provides more detailed discussion
of uncertainty inherent in this analysis.

Table I1I-13: Estimated changes in average mitigation required per year in the Ohio River Basin,
by potential state response scenario

EstimatedReduction in Averagq EstimatedReduction in Average Est_lr_nat(_adRe(_jUCt_mn in Average
Mitigation Acresper Yeat? |Mitigation Length Feet peiYeat? Mitigation Riparian Acres per
State Year?3
Scenario OSclegazrus Scenario 3Scenario 0 Sclegazrlts Scenario 3Scenario cacegazrles ! Scenario 3
HUC 0509
IN 0.0 0.0 0.0 0 0 0 0.0 0.0 0.0
KY 0.9 0.9 0.9 8,224 8,224 8,224 9.4 9.4 9.4
OH 2.0 0.0 0.00 10,242 0 0 11.8 0.0 0.0
Total 2.9 0.9 0.9 18,466 8,224 8,224 21.2 9.4 9.4
HUC 0510
KY 12 1.2 12 12507 12507 12507 144 144 144
Total 1.2 1.2 1.2 12507 12507 12507 144 144 144

1Values based on permits with mitigation requirements on waterwdgterminedto be RPWWNype wetlandsor
interpreted to beephemeral streamsExcludes permits issued for mitigation or restoration activibesause thes@ermits
do not result in the loss of ecosystems services provided by wetlands and stifearmmsanent acre and linear feet impacts
provided in theORM2database are used to estimate mitigation requirememtse agencieassumed a 1:1 ratio for
compensatoryrequirements based ogorpsguidance .S. Army Corps of Engine2fxl4).

115There is no consensus among scientists whether areas adjacent to ephemeral streams/rivers should be called riparian (called
xeroriparian). Some scientists support inclusion of areas adjacent to ephemeral streams/rivers in the definition of riparian
areasdhecause these areas perform many ecological functions performed by true riparian areas adjacent to perennial (called
hydroriparian) and intermittent (called mesoriparian) streams. The counter argument is that xeroriparian areas do not provide
the full spetrum of ecological functions performed by riparian areas adjacent to perennial and intermittent streams (Zaimes
et al . 2007) . In this EA, the agencies refer to the ares
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Il 22 Analysis of CWAurisdictional Change

Table I1I-13: Estimated changes in average mitigation required per year in the Ohio River Basin,
by potential state response scenario

EstimatedReduction in Average

EstimatedReduction in Averagq EstimatedReduction in Average e L
Mitigation Riparian Acres per

Mitigation Acresper Yeat? |Mitigation Length Feet peirear-2

State Yeat??
. {Scenaris A d . Scenarie o g . Scenaris 1 :
Scenario Q 182 Scenario 3Scenario 0 182 Scenario 3Scenario ( &2 Scenario 3

2Scenarios 1 and 2 are identical for the 404 program analysis

3 Based on mitigation lengths where impactsiinear feetare converted to acres by multiplying total linear feet by an
averagetotal bufferwidth of 50 feet(25 feet on each side of the strearmd converting square feet to acres

111.B.2.2.2.1 Cost Savings
Thefinal rule could result in cost savings in two ways:

1) Reduced permit costs, including application costs, permitting time costs, and impact avoidance
and minimization costs, for projects no longer affecting waters regulated under the CWA, and

2) Reduced compensatory ngidition costs when impacts occur on waters no longer regulated under
the CWA.

To estimate potential permit cost savings, the agencies determined the average number of individual and
general 404 permits issued each year, based on permits issued from 20183, tihat potentially affect

only watersthammayno | onger be regul ated as finmlaleeThes of t
number of permits considered in the permit cost analysis may differ from the number considered in the
mitigation cost analis. The permit cost analysis considers 404 permits that potentially affect only waters
thatmayno longer be jurisdictional under thiral rule. These permits may or may not have mitigation
requirements. Any permits affecting both waters likely to rerpaiadictional and waters likely to no

longer be jurisdictional under thimal rule are not considered in the cost savings analysis. The mitigation
cost analysis considers permits with mitigation requirements that potentially affect at least otleavater
may no longer be jurisdictional under tfiral rule, excluding permits issued for mitigation or restoration
activities.

As described earlier, the agencies deriwater classificationasingtheC o r PRMR section404

permit databas® determine whéer a permit affected only waters tinay no longer bgurisdictional

under thdinal rule. The agencies then multiplied the annual average number of reduced individual and
general 404 permits by lower bound Corps estimates of permit costs (U.S. EPA and Department of the
Army, 2015).

The Corps estimated 404 permit application costs to caldntaEmental permit application costs

associated with the replacement of Nationwide Permit 26 (NWP 26) with a suite of new and modified
nationwide permits in the year 2000 (U.S. EPA and Department of the Army, 2015). The Corps analysis
notes thatthecostser e devel oped for fAtypical o projects a
waters. The agencies are only considering permit application cost savings for permits solely affecting
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waters affected by thfnal rule. The impacts of these permits a¥esls t h aon oint ydi¥iTeémad g e .
agencies thus used the | ower bound eTablellridt e of |t h
shows theavarage number of estimated reduced individual and general 404 permits,u@ibrps
application costs, and the estimateduction inpermit applications costs for individual and general
permitsin the Ohio River Basin under each scendrtte Corps unit cosestimates ($5,100per
individual permit; $4500 per general permit) are adjusted from 1999% to B%lusing the CRU.

Permits affecting only RPWWAY/pe wetlands and ephemeral streams were issued in four states in HUC
0509 (Indiana, Kentucky, Ohio, andéat Virginia) and one state in HUC 0510 (Kentucky). Under
Scenario 0, the average annual reduction in 404 permit application costs for the Ohio River Basin is
approximately$0.41million. Under Scenar®l, 2, and 3which include permit reductions in Keraky

only, permit cost savings drop to $2.3illion.

Table 11I-14: Estimated average annual reduction in CWA section 404 permit application costs in
the Ohio River Basin

Unit Costs Scenario O Scenarig 1 & 212 Scenario 3
from Annual Estimated Annual Estimated Annual Estimated
Permit Corps Average Reductionin| Average | Reductionin| Average | Reduction in
Type NWP | Reduction in| PermitCosts| Reduction in| Permits Cost{ Reduction in| Permit Costs
Analysis | Permits with (millions | Permits with |  (millions Permit with (millions
(20183%) FinalRule 2018%) FinalRule 20183%) FinalRule 20183%)
HUC 0509
IP $15,10( 0.0 $0.0C 0.0 $0.0Q 0.0 $0.00
GP $4,50Q 32.4 $0.15 11.4 $0.05 11.4 $0.05
Total 32.4 $0.15 11.4 $0.05 11.4 $0.05
HUC 0510
IP $15,10( 0.0 $0.00 0.0 $0.00 0.0 $0.00
GP $4,50( 59.8 $0.27 59.8 $0.27 59.8 $0.27
Total 59.8 $0.27 59.8 $0.27 59.8 $0.27
Both Watersheds
IP 0.0 $0.00 0.0 $0.00 0.0 $0.00
GP 92.2 $0.41 71.2 $0.32 71.2 $0.32
Total 92.2 $0.41 71.2 $0.32 71.2 $0.32

lincludes permitgstimated toonly affect waterghat mayno longerbejurisdictionalunder thefinal rule.
2Scenarios 1 and 2 are identical for the 404 program analysis

116 On average, CWA section 404 permitsiisd between years 2011 and 2015 on freshwater resources had 0.25 permanent
impact acres. During the same timeframe, permits solely impacting waters affected by the final rule had 0.15 permanent
impact acres.

117 The agencies note that the Supreme Courtémsgnized significantly higher costs associated with obtaining CWA section
404 permits from the CorpSeeRapanos547 U. S. at 721 (AThe average applican f
and $271,596 in completing the process, and the averatieaapfior a nationwide permit spends 313 days and $28)915
not counting costs of mitigation or design changes. Sunding & Zilberman, The Economics of Environmental Regulation by
Licensing: An Assessment of Recent Changes to the Wetland Permitting P4@clssural Resources J. 59,-7@ (2002).
6[O]lver $1.7 billion is spent each year Hdy ,the @Brli wate Thrd
agencies decided to use the Cor psd erdagencyestimate. adtheni t costl s
agencies used the Sinding & Zilberman values, the 404 program cost savings and overall avoided costs associated with the
final rule would be significantly greater.

Economic Analysis for the Navigable Waters Protection BugF A y A G A2y 2F a2 G SNRm1s2 ¥ (K|S




Il 22 Analysis of CWAurisdictional Change

To estimate annual cost savings from reduced mitigation requirements, the agencies mihkiglaed of

each mitigation acre or linear foot (low and high estimates) bgstimatededuction inannual

mitigation requiremets (Tablelll -13), and summed the acreage and linear feet values for each scenario.
The Corps estimated stadpecific peracre costs of wetland mitigation and per linieat estimates of

stream mitigation by examining published studies and survey results, making phone inquiries to Corps
Districts and mitigation banks, and researching web gites. EPA andepartment of thérmy, 2015)

A team of Corps experts developedange of values for each state. Costs for mitigation in estuarine
environments, whose jurisdictional status will not be affected by this rule, are not included where

explicitly identified by mitigation bank and-lreu fee program fee schedules. Mitigat costs for each

state vary widely. Costs vary based on land acquisition costs, the nature of the work being done, demand
for mitigation in the state, as well as other factors. The unit costs identified here, based on mitigation bank
and inlieu-fee progam fee schedulesepresentully loadedunit costs and include the costs of land
acquisition, construction work completed on site, monitoring for mitigation success, aftdrang

stewardship. In some cases, permittees may not purchase credits fragagamibank but rather

complete a permitteresponsible mitigation project. The costs of this permitésponsible mitigation

project may be lower than the purchase of credits, particularly in circumstances where a mitigation project
is constructed on thsame tract of land as the permitted impacts. In this circumstance new land would not
have to be acquired, | owering the costs of the
may be an overestimafd.S. EPA andepartment of thérmy, 2015).

Tablelll -15 provides annual cost savings estimates from reduced mitigation requirements in the Ohio
River Basin under differemqotential stateasponsecenarios. The annual cost savings from reduced
mitigation requirements for HUC 0509 vary by scenario to account for potential state responses to the
final definitional change. Since Kentucky is not expecte¢mlate waters above the federaklethe
annual mitigation cost savings for HUC 0510 remain consistent across all scefamioal. mitigation

cost savings for the Ohio River Basin under Scenario 0 range from a I@&6Mhdillion to a high of
$31.16million. Under Scenarios 1, 2, and 3, annual mitigation cost savings range from a l@@&4of $
million to a high of $6.48million.

Table 11l-15: Estimated annual cost savings (2018%) of reduced mitigation requirements in the
Ohio River Basin resulting from the final definitional change, by potential state response scenario

Cost Per Acre Cost PeLinear _Sc_:enario 6 Sce_n_ari(s 1& 212 _Sc_:enario 3
S (20189) Foot (millions 208$) | (millions 20B8$) | (millions 20B%)
(2018%)
Low | High Low | High | Low | High | Low | High Low | High
HUC 0509
IN $51,519 $73,14¢ $303 $655 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
KY $113,34¢ $170,01¢ $309 $778 $2.64 $6.55 $2.64 $6.55 $2.64 $6.55
OH $38,634 $222,53¢ $170 $1,391 $1.82 $14.64 $0.00 $0.00 $0.00 $0.00
Total - - - - $4.46 $21.23 $2.64 $6.55 $2.64 $6.55
HUC 0510
KY $113,34¢ $170,01¢ $309 $779 $4.00 $9.93 $4.00 $9.93 $4.00 $9.93
Total - - - - $4.00 $9.93 $4.00 $9.93 $4.00 $9.93
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Table IlI-15: Estimated annual cost savings (2018%) of reduced mitigation requirements in the
Ohio River Basin resulting from the final definitional change, by potential state response scenario

Cost Per Acre Cost Pelinear Scenario G] Scenaris 1 & 212 Scenario 3
State (2018%) Foot (millions 20B$) | (millions 208%) | (millions 208%)
(2018$)
Low [ High Low [ High | Low | High | Low [ High Low | High
Both Watersheds
Total | ] | | 1 $84d $31.14 $664 $1649 $6.64 $16.4¢

1Estimated changes everage mitigation required per year are presented ablelll-13. For each state;ost savings are
calculated by multiplying the cost of each mitigation acre or linear foot (low and high estimatés dstitnatedreduction in
annual mitigation requirementand summing the acreage and linear feet values for each scenario.

2Scenarios 1 and 2 are identical for the 404 program analysis

Tablelll -16 provides total annual 404 program cost savitigs the Ohio River Basin resulting from the

final rule, under eachotential state respo@scenarioTotal costs savings combine the estimated

reduction in permit costs and mitigation requiremedteder Scenario @&stimatedcost savings range

from a low of $.87 million to a high of 81.57million annually Under Scenari®l, 2, and 3whichonly

include cost savings in Kentuckytal estimateccost savingsange from a low of &96 million and a

high of $16 80 million annually. These estimates are subjeth&uncertaintydiscussedn Section

I11.B.5. The sources of uncertainty come from data limitations and as well as parameter uncertainty used
as input in this analysi®(g, the ratio used for estimating for compensatory mitigationpandinit

mitigation costs).

Table 1ll-16: Total estimated annual 404 program cost savings in the Ohio
River Basin (millions 2018%)

HUC Scenario & Scenaric 1 & 22 Scenario3!

Low High Low High Low High
0509° $4.61 $21.3¢ $2.70 $6.60 $2.70 $6.60
0510C° $4.27 $10.2(¢ $4.27 $10.20 $4.27 $10.2C
Total $8.87 $31.57 $6.96 $16.8( $6.96 $16.80

1The total estimated cost savings is equal to the sum of reduction in application costs and tl
reduction in mitigation costs

2Scenarios 1 and 2 are identical for the 404 program analysis

3 For HUC 0509, Scenario 0 includes cost savings in Indiana, Kentucky, Ohio, and West Vir
Scenarig 1, 2, and dncludes cost savings in Kentucky only. For HUC 0510, cost savings ren
constant across all scenarios since all permits are issued in Kentucky, a state that is not like
regulate waters above federal requirements.

111.B.2.2.2.2 Forgone Benefits

Reductions in mitigation requirements fromthe vi sed fwaters of 1tmhye Uni t e
result in forgone benefits. Without mitigation requirements on certain waters, the agencies anticipate a
potentialdecline in total norabutting wetland aeage, ephemeral stream miles and the riparian areas
associated with ephemeral streams. The declimaiar resourcesould result in a decline in the services

118 The total estimated cost savings equal the sum of reduntipplications costs and reduction in mitigation costs.
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that these resources provide, including fauna and flora support, flood control, water fjlaaton
recreation. Sectioll.B.1.4 provides more detail on ecosystem services provided by affected resources.

To estimate the forgone benefit value of lost mitigjatcres, the agencies used a benefit transfer value
from Blomquist and Whitehead (1998), who used survey responses to calculate household WTP values
for preserving four types of wetland<e., freshwater marsh, temporarilgeasonally, angermanently

flooded bottomland hardwood forest)the Western Kentucky coal field regiddecause the Blomquist

and Whitehead (1998) study was conducted in the same geographtbareaources valued in the

original study are representative of the aetl types found in the case study afigee NWI wetlands
mapper indicates that both Aforested and shrub
dominantin the Ohio River Basin case study area (U.S. FWS,@0®dthin the Ohio River Basin,

foresed wetlands providecosystem services similar to those valued in the original study, including
hydrologic, biogeochemical, and ecological water management services and enhance habitats for several
different species (University of California AssociatiorNatural Resource Extension Professionals,

2014).

The agenciesalculated per acre estimates for the four different wetland types by dividing the WTP
values by 500, the number of acres respondents were told to value in the Bhevagencieased the
minimumandmaximum WTP values for the four types of wetlands to ddome($0.006/acre) and high
($0.038/acre) per acre WTP valuesspectivelyAs noted above, the agencies estimated the total wetland
and riparian area lost due to reduced mitigationirements by (1nultiplying linear feet values
provided in the ORM2 datababg an averag®tal bufferwidth of 50feet (25 feet on each side of the
stream)and converting square feet to acaesl (2)adding this value to thestimated annual loss of
wetland acreagebtained from the ORM2 database based on mitigated impactddweantpermits The
agencieghen estimated annual forgone benefits by multiplying per acre WTP estimateddiplthe
annual number of impact acres (sum of wetland acres araat fimet converted to acres) potentially
affectedby thefinal rule and the number of households telierequired mitigation.

To determine the number of househdhist value the required mitigatipime agencieapplied a similar
methodology to the ongsed in Blomquist and Whitehead (1998). The survey population incélided
Kentucky households as well as householdstn citiesoutside of, bubordering western Kentucky
Evansville, IN; Clarksville, TN; Carbondale, IL; and Cape Girardeau, Mlowing Blomquist and
Whitehead (1998)he agencies appligde household WTP value to all households irstage with the
maj ority of the wG&hioérHJG @ad;Kentudkd for HUGNOD 0 xat well as
households irountiesadjacent to the watersheadneighboring state@igurelll -12; Figurelll -13).
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Figure llI-12: Locations of households included in the forgone benefits analysis for HUC 0509.
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The agenciesalculated an annualized forgone benefit value based oorfetgenefits from 2020 to 2039
(Eq.11-1):

@ Y0 067vs 00 2p 0 Eq. llI-1
p Q p Q p &
Where:
WTPanuaizes = Annualized forgone benefit value 2018 dollars
HWTR = Annual household WTP iStart Yeardollarsfor the required mitigatiom year {Y)
HHy = Number ofaffectedhouseholds in yeaiv|
T = Year when benefits are read
[ = Discount rate (3 percent
n = Number of periods for annualization (20 years for this analysis)

To estimate the number of affected households in future years, the agencie®jesteld population
changedrom 2015 to 204@Kentucky State Data Center, 2016; Ohio DevelopmentiG&enAgency,
2018;University ofVirginia, 2017; West Virginia University, 2014) divided by the average number of
people per household (U.S. Census Bureau, 2015).

Tablelll-17 andTablelll -18 provideestimated annualizedrigone benefitfrom lostmitigation
requirements in the Ohio River Basin under different state response scenarios, with three percent and
seven percent discourgtes, respectiveHUC 0509 includes mitigatiorequirementsn Kentucky,

Ohio, andndiana Scenario 0 includes mitigatisaquirementsn all three states. Under Scenarlp 2,

and 3 only mitigationrequirementdin Kentucky are included. All mitigatn requirementsn HUC 0510
occur in Kentucky, which is not expectedrégulatewaters above the federal level under any scenarios.
The estimated forgone benefits for HUC 0510 thus remain the same ursiemnaltiosAnnualized
forgonebenefitsfor the Ohio River Basirunder Sceréo 0 range fron$0.70 million to $4.63nillion

using a 3 percent discount rate and from $0.52 million to $3.42 million using a 7 percent discount rate.
Total present valu€TPV) of forgone benefits during the 202039 study peod ranges from

$13.96million to $92.59 millionusing a 3 percent discount rate and frak.81 millionto $68.37

million using a 7 percent discount raf@r Scenarios 1, 2, and 3, annualized forgometfits range from
$0.38 millionto $.51million using a 3 percent discount rate and frd®28 millionto $1.85 million

using a 7 percent discount raf@V ranges fron$7.56 millionto $0.15 millionusing a 3 percent

discount rate and fromb$8 millionto $36.99 millionusing a 7 percent disant rate Similar to the
estimates of avoided costs, these estimates are subject to uncertainty and limitateyesligatssed in
Sectionlll.B.5 of this report.
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Table IlI-17: Estimated annualized forgone benefits (millions 2018$) of lost mitigation requirements
in the Ohio River Basin resulting from the final definitional change, by potential state response
scenario (3 percent discount rate)

HUC # Affected Scenario & Scenaric 1 & 212 Scenario 3
Hougggtoﬁlds n Low High Low High Low High
0509 5,170,87( $0.56 $3.72 $0.24 $1.60Q $0.24 $1.60
0510 1,866,004 $0.14 $0.91 $0.14 $0.91 $0.14 $0.91
Total 7,036,875 $0.70 $4.63 $0.38 $2.51 $0.38 $2.51

1 Estimated changes in average mitigation required per year are presenieblalll-13. Forgone benefits are calculated for
each scenario by multiplying total fonge mitigation values for each scenario (sum of acres and linear feet converted intc
acres) by the total number of affected households and the appropriate household WTP value (low: $0.006/acre; high:
$0.0P/acre). The agencies calculated forgone benefitsiie years 2022039 and annualized values using peBcent
discount rate.

2Scenarios 1 and 2 are identical for the 404 program analysis

3 The agencies accounted for population growth and change in the number of households throughout tH#02020udy
period.

Table IlI-18: Estimated annualized forgone benefits (millions 2018$) of lost mitigation requirements
in the Ohio River Basin resulting from the final definitional change, by potential state response
scenario (7 percent discount rate)

HUC # Affected Scenario & Scenarie 1 & 22 Scenario 3
Households in . . .
2026 Low High Low High Low High
0509 5,170,87( $0.42 $2.75 $0.18 $1.18 $0.18 $1.18
0510 1,866,004 $0.10 $0.67 $0.10 $0.67 $0.10Q $0.67
Total 7,036,875 $0.52 $3.42 $0.28 $1.85 $0.28 $1.85

1 Estimated changes in average mitigation required per year are presenfablalll-13. Forgone benefits are calculated for
each scenario by multiplying total fonge mitigation values for each scenario (sum of acres and linear feet converted intc
acres) by the total number of affected households and the appropriate household WTP value (low: $0.006/acre; high:
$0.0®/acre). The agencies calculated forgone benefitstie years 2022039 and annualized values using percent
discount rate.

2Scenarios 1 and 2 are identical for the 404 program analysis

3 The agencies accounted for population growth and change in the number of households throughout tH03920ug
period.

[11.B.2.2.3 CWASection 311

The MiddleOhio watershed (HUC 0509) includes a total of 32 FRP facilities across Indiana, Kentucky,
Ohio,andWesVi r gi ni a according to geospatial anal ysi g
As noted in sectiofl.C, the high resolution NHD data are not suffitily complete or detailed in many

parts of the United States to identify ephemeral streams that may change jurisdictional status under the
final rule. These limitations apply to the watersheds in the Ohio River basin, as thredogttion NHD

data do nodifferentiate ephemeral streafnsm intermittent streamis this region. For this reason, and
since planning requirements consider proximitangjurisdictional waters or wetlands as one factor in
determining FRP applicability to a given facilithetagencies used the presencpasénnialaters and
wetlandsabutting those wateasanindication that FRP plan owners would reach the same FRP
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applicability determination wder thefinal rule, i.e., thefinal rule would have no impact d@WA section
311 applicability to these facilities

Of the total of 32 FRP planholders in the Middle Ohio watershed, the agencies found 30 FRP facilities
with at least one perennial stream within atmaile of the facility. The remaining two facilities are

located inproximity to a wetland whose Cowardin codes indicate a perennial flow regime. Thus, the
planholdersnayreachthe same FRP applicability determinatiwlhh e n assessing their
for a discharge under tHi@al rule given the proximity to watssubject taCWA jurisdiction within the
planning distance.

There aresix FRP facilitiesin the KentuckyLicking watershed (HUC 05)}0all in Kentucky.The

geospatial analysis shows thitsax facilities are located in close proximity perennialstreams (within

a halfmile) as mapped in thegh resolutiorNHD, in addition to also having other streams and wetlands
in proximity. The presence of jurisdictional waters within the fmalie planning distance of the facilities
suggests that the FRP detemation would remain the same under fihal rule even if some other waters
within this radius become nguarisdictional.

As described in Sectidfi.A.3, changes in the jurisdictional status of certain streams and wetlands may
lead owners of some oil handling facilities to conclude that they do not pose a reasonable potential for a
dischargeof oil to jurisdictionalwaters. The agencies do not have sufficiently detailed information, such
as facility coordinates, about facilities that prepared and maintain SPCC plans in the Ohio River
watersheds to assess the potential impacts dirthlerule on the universe of regulated facilities in the two
case study watersheds.

Neither Indiana, Ohio, nor West Virginia have stspecific requirements for spill plans. Kentucky has
established statepecific requirements for oil and gas facilities under.KB8R.5:090, Control of Water
Pollution from Oil and Gas Facilities. The state requirements specify that operators must develop and
i mpl ement @HeCrequired undes40 @FR part X @emphasis added)herefore, to the

extent that some SPCC planhais forgo implementing the prevention measures required under SPCC,
the risk of spills to ephemeral streams and othefjuosdictional waters may increase.

Historical spill data provide limited illustration of the potential impaBttween 2001 and 201EPA

FOSCs oversaw responses to 31 oil spills affecting waters within the two case study waté€hgheds.
resources affected in these incidents range from unnamed drainage ditches that flow into perennial or
intermittent waterbodies to large traditionaMigable waters such as the Ohio Rivemone incident?®

the discharge affected a dry creek bed but posed a threat to tributaries of the Ohio River. The EPA FOSC
depl oyed to oversee t he i rakédnihéedftermathoffilepiiweee not e d
effective in containing the migration of product to the immediate area downgradient of the Wreck

several incidents, the oil travelled along drainage paths before reaching a larger waterbody.

It is uncertain whether the FOSC determinatiomtervene due to impacts or threajudsdictional
waterswould have been different for these and other similar incidents undi@maheule, particularly in

cases where the waters in the immediate path of the release are ephemeral streaiaisuting

wetlands.The case examples discussed above, however, suggest that the response may be the same as

119 http://www.epaosc.org/LewisUS25Spill

Economic Analysis for the Navigable Waters Protection BusF A Yy AGA 2y 2F a2 0 SNm252F (K

f

a



Il 22 Analysis of CWAurisdictional Change

existing practice given the potential for spills to travel to jurisdictional waters througjumsxfictional
conveyances.

111.B.2.3 Potential Environmental Imp acts
111.B.2.3.1 Water Quality

To evaluate the potential water quality impacts offitna rule, the agencies developed models of the
selected case study watershaddsubwatershedsising SWAT (Nietsch et al. 201Ihe modeling
approachsummarized belovgenerdly follows the methodology used for analyzing peentialwater

guality impacts of the proposed rulg.§. EPA and Department of the ArnB018H, but withsome

changes to respond to numerous comments the agencies received on the propaseckatleinor

errors?° discovered in the analysis of the proposed rule, and to incorporate improved methodology and
datal?! Specifically, the agencies made folowing mainimprovements

A Wetlands are consistently represeras8 WAT wetlandfeaturesinstead ofasa combination of
ponds and wetlands.

A The models uslcationspecificparameter$or wetland catchmeritactiors and othewetland
dimensionsand characteristidsased ora spatiabnalysis oklevation and hydrographic data
instead ofusinguniform or default values

A Modeled wetland changes reflée historical distribution ofCWA section404 permits across
subbasinsinstead ofassuminghat wetlandmpactsareproportional tabaseline wetlandcreage

A Modeled impacts reflegirojected wetland changasross all contributing tributaries a 4-digit
HUC watershedhstead obnly including wetland changes fanmediate contributing areasd
selected tributaries

Each model encompasses roughly ottbglt HUC watershed and daekates subbasins and reaches at the
resolution of 124digit HUCs. Land uses within each watershed are based on thé\a@i66al Land

Cover DatabasgNLCD; Fry et al, 2011)??the 20112012 Cropland Data Layer (U.S. Department of
Agriculture, 2015), as wedlls wetlands represented in the NWhe SWAT model represents wetlands
through both land coveas$ provided in hydrologic response unitsH&Us) and aan aggregated
wetlandhydrologic feature withirachsubbasinThe SWAT models represenetlandsusing an

aggregated wetland feature at the subbasin &k described below, the modeled scenarios address

120The agencies noted that the original version of SWAT used for the proposed rule analysicalouiglé precipitation on
wetlands. The agencies also noticeat the default calculations of wetland dimensions did not retain the desired normal
surface area. For the final rule, the agencies used a revised version of SWAT that corrects both of these errors.

1211t should be noted that this water quality modeling apph is used for all case studies presented in this EA.

122The 2006 NLCD is the most current data EPAprecessed and incorporated into the Hydrologic and Water Quality System
(HAWQS) to streamline the development of SWAT models for natitaval analyss. EPA is in the process of updating
HAWQS to incorporate the NCLD 2011 data, but both those efforts were not completed by the time the agencies analyzed
the potential effects of the final rule.

123The subbasitevel wetland captures thieo main categoriesf wetlands in each subbasin: abutting wetlands that are
hydrologically connected to the main reach of a subbasin, andindting wetlands without a direct connection.
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changes in the jurisdictional status of certain wetlands abutting streams with ephemeral flow regimes and
riparian areas of ephemeral streafrablelll -19 describes the two models used for the Ohio River basin
case study.

The agencies used estimates of potential chandg@@/ik section 404 permits requiring mitigan of
wetland impacts under thimal rule (seeSectionlll.B.2.2.2 for details) to also specify scenario inputs for
SWAT. These inputs includeet changes in the number of wetland acres (including riparian areas) within
eachwatershedlue to forgone mitigation activities based on the analygiseo0DRM2 permit datarhey
also includehe associatechangesn water storage and pollutant remogapacity provided by the
wetlands.The agencies did not modmbtential402 impacts in SWATue to data limitations and
expectationshatthere would be no net impacts frainangsin permit requirementat the level ofL2-

digit HUC (HUC12)subbasis, which is the resolution at which SWAT provides spatially expligter
guality estimatesFurthermore, adiscussed in Sectidil.B.2.2.1, estimated changes in pettad point
source discharges undewWA section 402 are smalccordingly,existingpoint source loadsere kept
constant across the scenaribbe agencies further assumed no diatel regulation of waters potentially
affected by thdinal rule (.e., Scenario 0).

Table 111-19: Summary of SWAT models used to estimate water quality impacts of the final rule
in the Ohio River basin

Model characteristics HUC 0509 HUC 0510
Middle Ohio KentuckyLicking

Total watershed aress@uare mile¥ 10,754 3,706
Number of HUC12 subbasins and reach segments motlelg 346 106
Average annual precipitation (in/year) 48.8 52.4
Baseline land use distribution:

% developed 6.3% 2.3%

%agriculture 28.19 44.7%

% forested 61.79 51.3%

% water 3.0% 1.5%

% wetlands 0.9% 0.2%
Unmitigated stream and wetland impaétsnder thefinal rule 514.5 149.2
over 20 years (acres)
Unmitigated stream and wetland impaétsnder thefinal rule 0.9% 2.9%
over 20years (% of baseline acres)

1The watershed area is based on the SWAT model and may differ from the description in the introduction tolB&ctio
due to the omission or inclusions of HUC1Blsasins within the scope of each watershed as delineated in SWAT.

2For HUC 0509, readbvel predictions also include contributions from upstream watersheds HUCs 0503, 0505, 050¢
0508, and 0510.

3Unmitigated wetland impacts are based on permitfggfmanent impacts requiring mitigation and affecting wetlands
abutting ephemeral streams from 202D15. Following the approach described in SeclibB.2.2.2the agencies assume
a width of 50 feet for permitted impacts provided in linear feet in the ORM2 database. For watershed HUC 0509, th
in this table include only impacts in HUC12s subbasins of HUC Ta&#gencies also modeled impacts in tbatchrrent of
upstream tributaries Thesamodeledupstream impactslso affect reachevel predictions in HUC 0509.
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111.B.2.3.1.1 ModeledCWA Program Impacts

Following the approach used for the proposed rule (U.S. &RIPDepartment of the Armg018h, the

agencies simulated the watershed response to land use changes eyearapdiod, based on permitted
activitiesshown in the ORM2 database20112015, under both the baseline (without final rule) and

final rule scenaris (with thefinal rule). Thedifferences between model predictions for these two

scenarios illustrate the potential effects of the rule on HUC12 reaches downstream from potentially
affected waters. The watershed model enables the agencies to looksdinttatedmpacts of changes

occurring within each subbasin immediately draining to the reach concurrently with cumulative effects
from areas of the watershed upstream of the reach. For HUC 0509, the upstream reaches include impacts
from changes modeled in HY®501 througl®510 sinceghesewatersheddrain to tributaies of the

Middle Ohio Rivert?*

Tablelll -20 shows the predictedetlandimpacts in HUCs 0509 and 05&pecifiedin the SWAT model.
These inputs arderivedfrom the same analysig the ORM2section404 permit datalescribed in
Sectionlll.B.2.2.2 and used in estimatingpst savings and forgomenefitsunder the 404 prograrihe
estimatedmpacts differ from the values reported under Sedtidd.2.2.2 because of differences in the
temporal scope of thenalysis and geographical extent of the SWAT watershed. First, while Section
111.B.2.2.2 reportsestimatedmpacts over the fiwgear period of 2012015 or as amual averages,

SWAT models use as inputs impacts projected overyea0period, which are calculated by multiplying
impacts in 2012015 by four. Second, while the SWAT models approximately cover the extent of HUC
0509 and HUC 0510 watershetl®e bounddaes do not match exactly and the SWAT moaeist some
HUC12 subbasins with permit impacts in the 404 @hiese HUC12 subbasiaserepresented in a
different SWAT modelincluding one HUC12 subbasin which is included in the model for HUC)0509
Generally, these differences do not yield significant differeircdserepresentation of overall impacts
predictedn Ohio River Basin watershed?®.

Table 111-20: Summary of CWA section 404 program activities in Ohio River Basin SWAT models
for permits with permanent or temporary impacts to waters potentially affected by the final rule
and with mitigation requirements over 20-year analysis period. Modeled scenario considers
permanent impacts only.

Total Total
Permanent | Permanent | Permanent | Temporary | Temporary | Temporary
Type of Ptentially Impacts Impacts Impacts Impacts Impacts Impacts
Affected Resourceé (Acres) (Linear Feet))  (Acres) (Acres) (Linear Feet))  (Acres)
HUC 0509

Wetland abutting 57.2 0 57.2 3.0 0 3.0
ephemeral stream

Ephemeraktrean? 0.0 369,323 4237 0 12036 13.8
Total 57.2 369323 480.9 3.0 12,036 16.8

124HUCs 0501, 0502, and 0504 all drain to HUC 0503. In turn, HUCs 0503, 0505, @806 0508, and 0510 all drain to HUC

0509.

1250ne exception is the SWAT model for HUC 0510 which encompasseslaib(#8 percen} of the permanent permitted
impacts reported in the section 404 data for HUC 0510, since that model covers duidkitige Creek portion of the
watershed to the east and omits tributaries to the Kentucky River to thesa@atp in Appendix C). This means that
while the SWAT model results for HUC 0510 can provide further understanding of the forgone benefitsgnestetdon
[11.B.2.2.2, the two analyses should not be compared directly.
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Table 111-20: Summary of CWA section 404 program activities in Ohio River Basin SWAT models
for permits with permanent or temporary impacts to waters potentially affected by the final rule
and with mitigation requirements over 20-year analysis period. Modeled scenario considers

permanent impacts only.

Total* Total
Permanent | Permanent | Permanent | Temporary | Temporary | Temporary
Type of Ptentially Impacts Impacts Impacts Impacts Impacts Impacts
Affected Resourceé (Acres) (Linear Feet)]  (Acres) (Acres) (Linear Feet))  (Acres)
HUC 030

Wetland abutting 23.3 0 23.3 0.2 0 0.2
ephemeral stream

Ephemeraktrean? 0.0 250,14( 287.1 0.0 9,044 10.4
Total 23.3 250,14 310.5 0.2 9,044 10.6

1 Represents the sum of impacts reported in acres and impacts reported in linear feet, assuming a width of 50 feet for
impacts.

2 SeeTablelll-9 for criteria used to identify affected resources that may change jurisdiction undéfirthigule.

3 Represent&stimatedforgone mitigation for impacts to riparian areas of ephemeral streams, assuming a total buffer 5t
wide.

4404 programactivitiesfor tributary watersheds 0500508 are not shown but were used in the models.

The ORM2 database measures authorized impacts as either areas or lengths. Following theuspgroach
for theproposedule (U.S. EPA and Department of the Arn&0180 andin Sectionlll.B.2.2.2, the

agencies assumedwidth of 50 feet (total) for stream impact measured in linear feet and calculated the
equivalent affectedrea. For the analysis described below, the agencies considered only forgone
mitigation of permanent impacts, but temporary impacts may also require mitigation and the mitigation
actions may have permanent effects.

The modeling baseline assumes contimggailation of some ephemeral streams and adjacent wetlands
under the CWA, based on requirements contain€MA section 404 permits issued in 262A15 to
mitigate permanent impacts to these waters. Not all ephemeral and intermittent strgarssiat@nal
underthe 2019 Rule baseline A | s o | a tperehiial veaters typically require a significant nexus
test or other review to determine jurisdiction unither 2019 RuleThe agencies used issued 404 permits
to develop inputs for the baseline saémand therefore all waters affected by permitted activities were
deemed to be jurisdictional under the defini
permit was issuedecognizing that many permits are issued followRd@s that gesume the

jurisdictional status of impacted waters to speed permitting and associated ré@vieswscludes the
ephemerastreamsn Tablelll -20. The modeling baseline assuntleat future projects of a similar
character as those in the ORM2 data set would get similar requirements over the next 20 years. Thus,
under the assumed modgibaseline, a developer that permanently affects a wetland abutting ephemeral
streams may be required to mitigate those impacts, for example by creating an equivalent wetland or
purchasing corresponding credits, such that the wetland functions are neainfdie same would be true

for stream impacts. For the purpose of modeling this scenario in SWAT, therefore, the agencies assume
no net change in wetland or streareai.e., mitigation actions replace affected waters on atorane

basis. While projestrequiringCWA sectiond04 permits are diverse, for the SWAT analysis, the

agencies further assume that permanent wetland and stream impacts arise from projects that increase
developed areas, such as industrial development, low density residentiadradteaads, and replace

tio
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wetlands with a mix of pervious and impervious surfaces. Convetkelggencies assume that wetlands
created through compensatory mitigation are placed on available agricultural land within the same
subbasin. As such, the net effe€the modeled baseline is less agricultural land and more developed land
(and not net change in wetland areas).

The agencies modelled this scenario in SWAT by increasing the areas of hydrologic response units
(HRUs)?8with developed land uses by the ambequivalent to the mitigation requirementdable

111 -20, and decreasing the areas of HRUs with agricultural land uses by the same amagencies
generallyassigned thehangesn wetland area® the HUC12 subbasin indicated by 404 permits issued
in 201220157 This assumes that future development will follow roughly the same geographical
distribution aslevelopment during the period of 26212 Then the agencies applied the absolute
change in acres wmther land uses within each subbassmappropriate depending on theselineor final

rule scenaridi.e., developed areas, agricultural larféipally, within any given land use category in a
HUC12 sibbasin, the agenciésstributedthe subbasidevel change to individual HRUs in proportion to
their existing areahare.

In addition, becausine SWAT model represents wetlands through both land use and as distinct
hydrologic features within the subbasj the agencies also adjusted the size of these features in the
SWAT model to represent the scenario. Specifically, the agencies adjustetlithe and surface ared
the wetlandsepresenteth SWAT to account for thdefinitionalchangesThe agencieassumecdho
change in topography targe-scaledrainage patterrass a result of the final ruluch that thevetland
catchment areas within each subbas# constant in the two scenart&s

The estimated changes due tofihal rule are relatively smallhs compared to both the total area of the
watershed and the area of the affected land use type. Thus, mitigation requirements sumniaized in

111 -20total 514.5acres in watershed 0509 atdb.2 acresn watershe®510, which translates inth12
and0.28percentncreasedn the amount of development in HUC 0509 and HUC 0510, respectively, and
0.03 percent and 01 percent decrease in the total agricultural land in the two watersheds. The
calculations are applied to each HUC12 subbasin and the magnitude of impactsevamidsracross the
watersheds, as summarizedliablelll -21, which includes statistics for the subbasin with the largest
absolute change.

126 HRUs are the smallest spatial unit of analysis in the SWAT model. They are defingidues combinations of subbasin, land
use, soil, and slope within the modeled watershed.

127 The agencies encountered instances in which the HUC12 where the permitted activity was recorded did not have wetland land
or developed land uses in the SWAT watedsher had fewer wetland acres than implied by mitigation activities over the
20-year analysis period. In those cases, the agencies assigned excess projected activities to the subbasin within the HUC4
watershed that counts the largest wetland area, pibthide it also had some developed areas and sufficient agricultural
areas.

128 Under this assumptionlgvelopmenbn anyexisting wetland areas contirate drain totheremaining wetlandander the
final rule scenario
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Table 11I-21: Summary of land use changes in Ohio River Basin SWAT watersheds resulting from
404 permits with permanent impacts to waters potentially affected by the final rule and with
mitigation requirements, under baseline scenario

Largest absolute change il TotalHUCA4watershed
HUC12 Subbasins HUC1Zubbasin (all subbasins)
Number with % of existing % of existing
Land use Total count | changes acres land use Acres land use
HUC 0509
Developed area 346 34 107.8 55.7% 514.5 0.12%
Agricultural area 346 34 -107.8 -2.1% -514.5 -0.03%
HUC 0510
Developed area 106 6 74.7 9.8% 149.2 0.28%
Agricultural area 106 6 -74.7) -0.9% -149.2 -0.01%

The modeledinal rule scenario accounts for tlestimatepermanent reduction in wetland area due to the
removal of mitigation requirements for projects affecting ephemeral streameaabutting wetlands.

The net effect of the scenario is a reduction in wetland and stream riparian area due to forgonenmitigati
Similar to the Baseline scenario described above, the agencies assumed that permitted projects result in
increased developed land uses in the watershed, but this time the increase is accompanied by a net
reduction in wetland area. The agencies assuhsdncremental development within each subbasin is of
the same character as the existing developed lane gsef(70 percent of the development within the
subbasin consists tdw-densitydevelopment, then 70 percent of the increase is assumedbie be

density development). The agencies mapped the changes presdrabkbiii -20 to the SWAT wetland

land uses andietland featuresTablelll -22 summarizes the changes by land use type. As described
above, the agencies also adjusted the dimensions of SWAT wetlands to correspond to the estimated
reduction in wetland and stream area within each subbasin. The potential effedirudlthde is thus

two-fold: (1) changes in runoff/recharge and response to precipitation due to the changes in land cover,
and (2) reduction in water storage and nutréerd sediment removahpacity.

Table 1ll-22: Summary of land use changes in Ohio River Basin SWAT watersheds resulting from
404 permits with permanent impacts to waters potentially affected by the final rule and with
mitigation requirements, under final rule scenario

Lamgest absolute change i Total HUCAwatershed
HUC12 Subbasins HUC1ZXubbasin (all subbasins)
Number with % of existing % of existing
Land Use Total count changes acres land use Acres land use
HUC 0509
Developed area 346 34 107.8 55.7/% 514.5 0.12%
Wetland area 346 34 -107.8 -2.1% -514.5 -0.88%
HUC 0510
Developed area 106 6 74.7 9.8% 149.2 0.28%
Wetland area 106 6 -74.7) -0.9% -149.2 -2.94%

111.B.2.3.1.2Changes irfubbasinWater Balance and Constituent Transport

Comparing SWAT outputs for tHeal rule scenario with thostor thebaselinescenario indicates the
potential net impacts of the rule on the watershed and receiving streams. Thoseiinmpgertas of land
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use changes and wetland areae first felt at the HUC12 subbasin level as changes in runoff, recharge,
groundwater flows, and pollutant loadings delivered to the receiving réablkelll -23 andTablelll -24
summarizeéhe modeleadhanges between tffi@al rule andbaseline scenarios across subbasins within the
watersheds HUC 0509 and 0510, respectivdlps inAppendixC showthe distribution othanges

Table 111-23: Estimated change in annual average subbasin water balance and constituent
transport in SWAT watershed HUC 0509

Number of ubbasins byDirection of

Change Absolute Changever All Subbasin’

Model parameter Increase Decrease | No Change| Average | Minimum | Maximum
Evapotranspiration (ftyr) 3 31 312 -3,001 -246,342 2,161
Surface runoff (r¥fyr) 30 4 312 934 -58,415 142,767
Lateral flow (n¥yr) 34 0 312 1,773 0 193,031
Groundwater flow (riyr) 34 0 312 433 0 48,648
Total water yield (r#lyr) 34 0 312 4,341 0 374,02z
Sediment yield (ton/yr) 33 1 312 1.0 -6.9 133.1
Organic N (kg/yr) 33 1 312 24 -2.2) 145.6
Organic P (kg/yr) 33 1 312 0.2 -0.8 15.4
NGs in surface runoff (kg/yr) 34 0 312 3.6 0.0 324.8
Soluble P (kg/yr) 33 1 312 0.2 0.0 13.2

1Total number of SWAT HUC12 subbasiBds but only34 subbasindhavemodeled wetland changes under tii@al rule
scenario.

Table 11I-24: Estimated change in annual average subbasin water balance and constituent
transport in SWAT watershed HUC 0510

Number of Subbasins byDirection of

Change Absolute Changever All Subbasins

Model parameter Increase | Decrease | No Change| Average | Minimum | Maximum
Evapotranspiration (ftyr) 0 6 100 -2,510 -150,907 0
Surface runoff (flyr) 6 0 100 5,223 0 297,59C
Lateral flow (n¥yr) 6 0 100 459 0 29,383
Groundwater flow (rfyr) 6 0 100 329 0 27,10¢
Total water yield (1#lyr) 6 0 100 7,698 0 514,482
Sediment yield (ton/yr) 6 0 100 6.8 0.0 684.5
Organic N (kg/yr) 6 0 100 17.2 0.0 1,454.2
Organic P (kg/yr) 6 0 100 1.5 0.0 137.9
NGs in surface runoff (kg/yr| 6 0 100 7.2 0.0 517.0
Soluble P (kglyr) 6 0 100 0.5 0.0 31.7

1 Total number of SWAT HUC12 subbasins isl@6only 6 subbasins have modeled wetland changes undefitied Rule

111.B.2.3.1.3 Modeledimpacts to Streams

Changes within the immediate subbasin contributing to each reach affect the flow regime and water
quality within the streams at the scale of HUC12 subbasins. The significance of these chahges
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receiving stream reaaepends on their magnitude relatito other stream inputs such as point sources or
contributions from upstream catchments.

The agencies compared SWAT model predictions fofitiaé rule andbaselinescenarios to estimate

changes in nutrient and sediment loadings to HUC12 streams, climngesff and subsurface flows,

and instream constituent concentrations resulting from changes in both loads and flow Eafuees.

11l -25 summarizes the direction and relative magnitude of mean annual changes over all reaches modeled
in the two watershed3ablelll -26 summarizes changes in mean annuatlings delivered to the outlet

of HUC 0509,the Ohio River downstream of Cincinnati, OH near Warsaw, Rhése results reflect the
contributions from all upstream reaches and their respective catchments, as well as intervening instream
processes modeled 8WAT, such as sediment deposition in stream channels and res&\diags in

Appendix C showhe distribution of changes

As shown in the two tables, the SWAT model outpiisw generahcreassin mean dailyflows and
annualnutrient and sediment loadsstreams. This increase follows from the combined effedemnaf
use changes amdduced wetland functiomaodeled in SWAT.

Table 111-25: Summary of modeled changes in loads transported by HUC12 reaches and in-stream
concentrations within the SWAT watersheds for the Ohio River Basin

Number of Reaches by Direction of| Absolute and Percen€hangeover All
Changé Reaches
Increase | Decrease | No Changel Average | Average% |Maximum %
Parameter Change Change Change
HUC 0509
Annual TN load (kg/yr) 99 4 243 84.5 0.019 0.70%
Annual TP load (kg/yr) 99 4 243 10.1 0.019 0.34%
Annual sediment load (kg/yr) 97| 6 243 6.3 0.019 0.34%
Mean daily flow n%s) 103 0 243 0.01 0.019 0.33%
HUC 0510
Annual TN loagkg/yr) 28 0 78 62.9 0.019 0.38%
Annual TP load (kg/yr) 28 0 78 5.7 0.019 0.42%
Annual sediment load (kg/yr) 25 3 78 2.8 0.019 0.50%
Mean daily flow i1%/s) 28 0 78 0.0 0.019 0.30%

1 Total number of reaches is 346 in HUC 0509 and 106 in HUC 0510.

Table 11I-26: Modeled changes in annual average loads delivered to the Ohio River downstream of
Cincinnati, OH near Warsaw, KY (outlet of HUC 0509)

Parameter Baseline Final Rule Change % Change
Annual TN load (kg/yr) 363,424 364,404 985 0.27%
Annual TP load (kg/yr) 80,994 81,040 46 0.06%
Annual sediment load (ton/yr) 2,244,23; 2,244,33¢ 106 0.00%
Flow (cms) 3,042.2] 3,042.37 0.10 0.003%

129 SWAT model runs for HUC 0509 incaspate simulated flows and delivered loads at the outlet of tributaries (HUCs 0503,
0505, 0506, 0507, 0508, and 0510) that also see changes from forgone mitigation.
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On average across the modeled reacheghlysispredictsthat the finakule increasesnean daily flows
andloadingsminimally compared to the baseline. While the direction of the changes suggests that
reducing CWA jurisdiction under tHaal rule could have some adverse impacts, the magnitude of these
changes is smadind often zerat the HUC12 spatial resolution explicitly addsed in the SWAT model.

[11.B.2.3.2 Drinking Water

According to the EPA6s Safe Drinking Water | nfo
water systems get their source water from intakes located within the scope of the Middle Ohio SWAT
watershed (HUC 0509nd 14 community water systems get their water from sources located in the
KentuckyLicking SWAT watershed (HUC 0510).

Resuts from the SWAT analysis shosmall changes daily suspended sediment concentragifon

reaches with drinking watentakes in HWC 0509 and HUC 0510 as a result of forgone mitigation of
ephemeral stream amdn-abutting wetland impact$® The estimated changes in average daily sediment
concentration range fror.02 percent td.03percenin HUC 0509(with the lower concentrations
attributable to higher mean daily flow rates)hereas ltanges in HUC 0510 range fro®.05 percent to

0.02 percentPublic water systems (PWS) use a variety of treatment processes to remove sediment
through filtration and the addition of coagulants. SteidiEdrinking water treatment costs show that
increased sediment loadings, and increased pollutants bound to these sediments, are likely to increase
operation costs to the affected P\{lx&armont, McCarl, & Tolman, 1998; Holmes, 1998; McDonald,
Weber, Bouchr, & Shemie, 2006 However, gventhe small predicted changes in sediment loadings, the
agencies did not estimate the potential change in dgnkater treatment costs.

Table 11l-27: Estimated impacts to modeled reaches with public drinking water intakes under the
final rule in the Ohio River Basin SWAT watersheds

SWAT Number of ber of ber of | Change iimeandaily suspended sedimer
Watershed | community Number of | Number of people concentration
intakes served -

HUC4 water systems Min Mean Max
0509 29 49 1,375,474 -0.029 0.009 0.03%
0510 14 16 90,775 -0.059 0.009 0.02%
Total 43 65 1,466,25(

Source: EPAnalysisof SDWIS (2017) data. Based on intakes located in the HUC12 subbasins within the scope of SW
models for HUC 0509 and HUC 0510. The analysis assumes that intakes are located on the main stem within each t
intakes are instead located on a tribuyato the main stem, the impacts may be lower or greater than those presented h
depending on forgone mitigation within the catchment of the relevant tributary.

B0 There aret9 surface water intakes within the scope of SWAT model HUC 0509 and 17 inighiesthe scope of SWAT
model HUC 0510.
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[11.B.2.3.3 Dredging for Water Storage and Navigation

The SWAT models identify 11 reservoirsthin the Middle Ohio watershed (HUC 0509) and one
reservoirin the KentuckyLicking SWAT watershed (HUC 0516}

Reservoirs serve many functions, including storage of drinking and irrigation water supplies, flood
control, hydropower supply, and recreati&treams can carry sediment into reservoirs, where it can settle
and causeuildup of silt layers over timesedimentation reduces reservoir capacity (étafl 2010) and

the useful life of reservoirs unless measures such as dredging are takenrtoasusity (Clark, et al.,

1985)

SWAT model rungomparing the baseline to the final rpledict increases isediment deposition in
reservoirf HUC 0509 calculated as the difference between fluxes in minus fluxes out of the reservoirs,
by an average df79 tons per yearThis representaless thar0.1 percent increase from the baseline
sediment deposition @&65,300tons per yeain aggregate across the eleven reservbirsilUC 0510,

sediment depositiois predicted taleclineby 5 tons per year, &ss tharD.1 percentdecreasérom the

baseline sediment flux 663,550tons per yeafseeTablelll -28 for detail)

Table 111-28: Summary of modeled net sediment depositions in reservoirs in the Ohio
River Basin (tons/year) in 2040

HUCA Number of dsgg;;gg?rl] S}Zgg?\?;ﬁs Change relative to baseline
reservoirs
Baseline FinalRule Tongyear Percent
0509 11 665,30( 665,479 179 0.03%
0510 1 -53,55C -53,55¢ -5 -0.01%

1 Reservoirs modeled in SWAT watersheds, basdti@).S. Army Corps of Engineers National Inventory
Dams as of October 2010

Changes in reservoir sedimentation due to forgone mitigati@wWoA section 404 project impacts could

affect maintenance dredging costs. However, given the sliffalencesmodeled in SWATbetween the

baseline anfinal rule scenariosthe agencies estieal that theesultingchange in annualized dredging

costs are likely to be small. Extrapolating from the analysis of the proposedeele$. EPA and

Department of the Army2018l), the agencies @mated the annualized dredging costs to be less timan o
thousand dollars per year for the two watersh&llese estimates are subject to uncertainty. For example,
some states may implement erosion controthénupstream watershed to reduce the rate of

sedimentation in the affected reservoirs instead of sediment dredging (Randle et al., 2017). The cost
associated with erosion control strategies may be greater or lower than the estimated dredging costs. See
Section 11.B.5 for more detail on uncertainties in this analysis.

111.B.3 Case Study 2:Lower Missouri River Basin

This case study area encompasses the area along tlee diokEbraska and Kansas, stretching into
Colorado on the west and touching the Missouri River on the east. The RepBiieeand Kansas

BB1The SWAT watersheds include reservoirs identified in the U.S. Army Corps of Engineers National Inventory of Dams as of
October 2010.
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Il 22 Analysis of CWAurisdictional Change

River watersheds lienainly withinthe High Plains and Central Great Plains ecoregions. There are several
climate ones in the area, ranging from mild rtéditude and humid to dry steppe climates. Summers are
typically hot,and winters can be mild to sevefanual precipitatiomanges from 305 to 940 mm (12 to

37 inches)Most streams in the area are intermittend, arflew are perennial. Land is primarily used for
cropland. Other uses include lafod grazing as well as oil and gas production (CEC, 2011).

Figurelll -14 andFigurelll -15 showmaps of th¢HUC 1025 and HUC 102Fase studwatersheds,
respectivelyThe Republican River is a tributary to the KanBaser and therefore the outlet of watershed
HUC 1025 flows into HUC 1027, along with contributions frdm tributary watersheldUC 1026

Figure IlI-14: Map of HUC 10257 Republican River Basin showing high-resolution NHD water
features and NWI wetlands in relation to state boundaries, major cities, and neighboring
watersheds.
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Il 22 Analysis of CWAurisdictional Change

Figure I1I-15: Map of HUC 1027 i Kansas River Basin showing high-resolution NHD water features
and NWI wetlands in relation to state boundaries, major cities, and neighboring watersheds.
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111.B.3.1 Aquatic Resources Characteristics

Tablelll -29 summarizes the hydrography within the case study watersheds in terms of the number of
stream miles in each flow category and acresofandnut t i ng abutting wetl ands
geospatial analysis of the high resolution NHD and the NWI. As pexbé@nthe table/7 to 86 percent

of all stream miles within the two watershedsidemntified in the NHD agither ephemeral or

intermittent, andL1 to 17percent of all wetland acres are ralputting {.e., not touching high resolution

NHD streams}3? As was the case for the Ohio River basin, the NHD data within the study areas

generally do not differentiate streams according to their flow regime, which explains the very small
number of ephemeral reach miles, relative to the total number of reachToilegercome this limitation

in the analyses of program impacts, the agencies therefore again relied on information available in permits
and in the NWI data testimatampacts to ephemeral streams, wetlands abutting ephemeral streams, and
nontabutting wélands

The agencies do not know how mana3sbuwet Ingahdrmsegdisitthewer e det
definition of fAadjacent wetlandso under the final rul e.
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Table 111-29: Hydrographic profile of case study watersheds in the Lower Missouri River Basin

Feature | Mapped feature HUC 1025 HUC 1027
type attributes Miles or Acres Percent of total Miles or Acres Percent of total
Streams  |Total 40,561 100% 37,933 100%
(miles) Perennial 2,339 6% 5,361 14%
Intermittent 35,031 86% 29,362 77%
Ephemeral 1 0% 11 0%
Artificial path 2,407 6% 2,819 7%
Other* 784 2% 380 1%
Wetlands |Total 356,673 100% 398,43€ 100%
(acres) Abutting 242,234 68% 325,48 82%
Non-abutting 114,439 32% 72,951 18%

Lincludes canal, ditches, aqueducts, and other features without attributes.

¢t KS Ol fdzSa | NB odeashtial afayysisiofNGID and IR¥iandSetiett gaps in NHD stream attributasd
NWI wetland mapping

I11.B.3.2 Program Changes
[11.B.3.2.1 CWASection 402

Tablelll -30 preents thenumber oNPDES permi issued in the Lower Missouri River Basin by the

most common industry categories. The number of permits issued in the two case study watersheds
includes 58 individual permits and 1,940 general permitaenty-eight permits in the Lower Missouri

River Basin have at least one discharge near an ephemeral stream (3 individual and 25 generafpermits).
Based on the permits with SIC codes, the most common igdasiring NPDES permits with at least

one discharge near an ephemeral stream in the Lower Missouri River Basin agduelgate mining

(15 permits) and construction and development (4 permits).

Table 111-30: CWA section 402 individual permits (SIC codes in parentheses) issued in case study
watersheds in the Lower Missouri River Basin

Individual permitg General permitd
Permits with discharge Permits withdischarge
Total : Total .
point near ephemeral point near ephemeral
Industry category number of number of
NPDES streams’ NPDES streams?
. Number of | Percent of all . Number of | Number of
permits : . permits . X
permits permits permits permits
HUC1025
Sewerage Systems (4952) 34 0 0% 8 1 13%
Aggregate Mining 3 0 0% 21 15 71%
Construction and 0 0 0% 47 4 9%
Development

BNote that none of the permits the agencies r eAlpeenited for
shown inTablelll-30hawe a di scharge point near a feature identified
have interpreted for purposes of this analysis as an ephemeral stream.
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Il 22 Analysis of CWAurisdictional Change

Table 111-30: CWA section 402 individual permits (SIC codes in parentheses) issued in case study
watersheds in the Lower Missouri River Basin

Individual permitsg General permit$
Total Permits with discharge Total Permits withdischarge
point near ephemeral point near ephemeral
Industry category number of number of
NPDES streams’ NPDES streams’
ermits Number of | Percent of all ermits Number of | Number of
P permits permits P permits permits
ReadyMixed Concrete 0 0 0% 4 1 250
(3273)
Petroleum Bulk Stations an 0 0
Terminals (5171) 0 0 0% 1 1 100%
Other Categorie3 70 0 0% 31 - 0%
Missing SIC Codes 6 2 33% 150 1 1%
Total 113 2 2% 262 23 9%
HUC1027
Sewerage Systems (4952) 161 0 0% 9 0 0%
Aggregate Mining 24 0 0% 8 0 0%
Construction and 1 0 0% 17 0 0%
Development
(Rgezz;d;;Mmed Concrete 0 0 0% 12 0 0%
Petroleum Bulk Stations an
0, 0,

Terminals (5171) 0 0 0% 2 0 0%
Other Categories 140 0 0% 152 0 0%
Missing SIC Codes 99 1 1% 1,480 2 0%
Total 425 1 0% 1,680 2 0%
Totalfor both watersheds 538 3 1% 1,942 25 1%

Y 2 dzZND S Y -NPDBES®ata, 2017LThe facility permits included in the spatial analysis are limited to those for which
NPDES database includesidlatitude/longitude coordinates. For permits with multiple SIC codes, only one SIC code was
retained, with manufacturing industries prioritized, to avoid doubtinting.

2The agencies used the Cowardin classification code in NWI to detewhigtber 402 discharges are likely to affect epheme
streams i.e., the agencies interpreted Cowardin code4SBAand R4SBas ephemeralseeSectionlll.B.1for more detai). All
permits showrashaving a discharge point near ephemeral streams affect watersaXtbwardincode R4SBA.

SIncludes SIC Codes 1422, 1423, 1429, 1442, 1446, 1459144841481, and 1499

4Includes SIC Codes 1629, 1794, 6552, 1611, 1799, 1521, 1522, and 1623

5Includes multiple categories, such Asphalt Paving Mixtures and Blocks (29%%)imal Feeding Operation21(1,212,213,
214,219,241,251,252,253,254,259,271,272,and 279), Electric Services (491 1nhdustrial Domestic Wastewater Treatmen

(6513,6514,6515,7011,7032,7033,8211,8221,8641,and8661), Industrial Organic Chemicals (286@ptor Vehicle Parts,
Used (5015)Refuse Systems (4953yucking Facilities (4212, 423and Water Supply (4941).

The majority of CWA section 402 permit holders in the Lower Missouri River Basin have TBELS,
including sewage systems (secondaaggregate mininggndconstruction and developmeiihe ready
mixed concretend petroleum bulk stations and terminatiustiesdo not have national TBELs. For
facilities in thesawo industry categaes, effluent limitations are either WQBELSs for pollutants with
applicable water quality standards, or TBELs basethemest professional judgement of the permit
writer (U.S. EPA; 2011).
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Il 22 Analysis of CWAurisdictional Change

Of thethreeindividual NPDES permits potentially affecting ephemeral streaorsshave WQBELS.
Should the definition of Apemittee subjecbtd motelstengddtdimits e d
based on a WQBEL could request a revision of its WQBEL to account for potential dilution or
attenuation of the pollutant(s) occurring between-efaplipe and the point where the effluent enters
jurisdictional waers subject to applicable artiacksliding permit requirementdnder this scenario, the
permittee may realize cost savings as compared to meeting the previous permit limits.

NPDES permitpotentiallyaffecting ephemeral wate{®5 general and 3 individil) were issued into
states in the Lower Missouri River Basin (ColorashalKansas). Colorado and Kansas are expected to
regulatewaters beyond the CWA under Scenario 2 (3) &l permits potentially affecting ephemeral
waters thus drop from consi@ion under Scenario 2 (Jectionll.A describe potential state responses
and different analytic scenariosmore detail.

NPDESpermitsissued under the readyixed concrete and petroleum bulk stations and terminals
categories are not subject to national TBELs. In the Lower Missouri River Basin case study watersheds,
two permitspotentiallyaffected by thdinal rule were issued in these categories from 22015 Both of

these permits were issued in Colorado and thus drop from consideration under Scenario 2 (3).

[11.B.3.2.2 CWASection 404

To estimate theotentialeffect of reduced mitigation requirements for radntting wetlands and

ephemeral streams @otential cost savings and forgone benefits, the agenségkthe approach

described in Sectioltl.B.2.2.2. Tablelll -31 summarize CWA section 404 permits issued in 262015

within the Lower Missouri River Basin that required mitigatiorRIPMWWN-typewetlandsor ephemeral
streams. As presented inthetallleet agenci es 6 g e o 9peartitsirmrHUC a02%ahdy si s
59 permits in HUC 1027 issued by the Corps with impacts that required mitigation on parsally
affected by theeviseddefinitionofi wat er s o f toPermadamtiimpactesulirng famet84
permitsissued in 201:2015included annual averages ol @cres and 6,646 linear feet in HUC 1025 and
1.1acres and 7,873 linear feet in HUC 1027. In both case study watersheds, permit impacts occurred in
Kansas and Nebraska. Kangakikely to implement stateegulationamore stringent than the federal level
under Scenario 3yhile Nebraskas not anticipated toegulatewaters beyond the CWA under any

scenarios

134 Scenarios 2 and 3 are identical for the 402 program analysis.
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Table 111-31: CWA section 404 permits issued in case study watersheds in the Lower Missouri
River Basin (2011-2015)*

# Permits with mitigation : .
. . Permanent impacts Temporary impacts
. requirements potentially
# Permitted :
State Proiects affected byrevised
J RSFTAYAGAZ2Y 2| Acres Length Feet| Acres Length Feet
VYA GSR2{ N
HUC1025
CO 10 0 0.00 0 0.00 0
KS 207 38 0.63 33,230 0.00 5,005
NE 141 2 0.02 0 0.00 0
Total 358 40 0.65 33,23(¢ 0.00 5,005
Avg. per 72 0.13 6,646 0.00 1,001
year
HUC 1027

KS 742 54 4.86 39,131 0.30 730
MO 1 0 0.00 0 0.00 0
NE 288 5 0.43 236 0.00 0
Total 1031 59 5.29 39,367 0.30 730
Avg. per 206 12 1.06 7,873 0.06 146
year

1Valueshbased on permits with mitigation requirements earaterwaysdetermined to be RPWWAYpe wetlandsor
interpreted to beephemeral streamsaccording to Cowardin codes R4SBA and RESBJIdes permits issued for mitigation
restoration activities because the main purpose of these activities is to restore or enhance ecosystem services provide
water resources as opposed to dredge and fill activities that lead to permanent or tamydosses of ecosystem services

2Number of permits includes permits with mitigation requirements that potentially affect at least one wetemayno
longerbejurisdictional under thdinal rule.

Tablelll -32 presentgstimatedeductions in average annunmitigation requirements in the Lower

Missouri River Basinunder different likely state response scenarios\iotig therevisedii wat er s
St a tSedianll.Bl.22f2pravides detail on input data and the assumptions used in

Uni

ted

this analysis.

of

Table I11-32: Estimated changes in average mitigation required per year in the Lower Missouri
River Basin, by potential state response scenario

EstimatedReduction in Average
Mitigation Acresper Yeat?

EstimatedReduction in Average
Mitigation Length Feet per Ye&?

EstimatedReduction in Average
Mitigation RiparianAcres per

State Yeat23
. |Scenari® NN . Scenarie . . IScenaris 1 .
Scenario Q 182 Scenario 3cenario ( 182 Scenario 3|Scenario ( &2 Scenario 3
HUC1025
KS 0.1 0.1 0.0 6,646 6,646 0 7.6 7.6 0.0
NE 0.0 0.0 0.0 0 0 0 0.0 0.0 0.0
Totd 0.1 0.1 0.0 6,646 6,646 0 7.6 7.6 0.0
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Table I11-32: Estimated changes in average mitigation required per year in the Lower Missouri
River Basin, by potential state response scenario

EstimatedReduction in Averagg EstimatedReduction in Average ESt.i matngeQuct_ion [0 e
Mitigation Acresper Yeat? | Mitigation Length Feet per Yeé&? Mitigation RiparianAcres per

State Year23

Scenario CSclegaZrlts Scenario 3cenario ( Scle gazrlts Scenario 3/Scenario cScegazrus L Scenario 3
HUC 1027

KS 1.0 1.0 0.0 7,826 7,826 0.0 9.0 9.0 0.0
NE 0.1 0.1 0.1 47 47 47 0.1 0.1 0.1
Tota 1.1 1.1 0.1 7,873 7,873 47 9.0 9.0 0.1

1Values based on permits with mitigation requirements on watervdstermined to beRPWWNype wetlands or
interpreted to beephemeral streams. Excludes permits issued for mitigation or restoration activét@sise these permits
do not result in the loss of ecosystems services provided by wetlands and stfeamsanent acre and linear feet impacts
provided in theORM?2database are used to estimate mitigation requiremeritse agencieassumed a 1:1 ratio fo
compensatory requirements based @orpsguidance J.S. Army Corps of Engine@@l4).

2Scenarios 1 and 2 are identical for the 404 program analysis

3 Based on mitigation lengths where impactsiirelrfeet are converted to acres by multiplying totihear feet by an average
total bufferwidth of 50 feet(25 feet on each side of the strearmd converting square feet to acres

111.B.3.2.2.1 Cost Savings

To estimate permit cost savings, the agencies determined the average number of individual and general
404 permits issued each year, based on permits issued from 2011 to 2015, that potentially affect only
watersthat mayno longerbeconsideredi wat er s of t he Ufnaltule.dhe@dersciese s 0 U
then multiplied the annual average number of reduced individual and general permits by lower bound
Corpsestimates of permit costs (U.S. EBAdDepartment of thérmy, 2015). The agencieseatsthe

lower bound estimate to avoid dowdeunting compensatory mitigation codiat seesupraat footnote

117

Tablelll -33 shows theaverage number of reduced individual and general 404 pe@orgsunit
application costs, and the estimateduction inpermit applications costs for individual and gendts
permitsin the Lower Missouri River Basin under each scenditi@ Corpsunit cost estimates {$,100
per individual permit; $&00 per general permigre adjusted from 1999$ to Zklusing the CRU.

Permits affectingpnly RPWWNtype wetlands andphemerastreamswere issued in three states in HUC
1025 (Colorado, Kansas, and Nebraska)tamdstates irHUC 1027 (Kansas and NebrasKkdhder
Scenarios 01 and2, the average annual reduction in 404 permit applicatiols fmsthe Lower Missouri
River Basin is approximately0®27 million. Under Scenari®, which includes permit reductions in
ColoradoandNebraskapermit cost savings drop $8.03 million.
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Table 111-33: Estimated average annual reduction in CWA section 404 permit application costs in
the Lower Missouri River Basin

Unit Costg Scenario 6 Scenarig 1& 2'? Scenario 3
from Annual Estimated Annual Estimated Annual Estimated
Permit Corps Average | Reductionin| Average | Reductionin| Average | Reductionin
Type NWP Reduction in | Permit Costs| Reduction in| Permit Costs| Reduction in| Permit Costs
Analysis | Permits with (millions | Permits with | (millions | Permits with | (millions
(20183%) Rule 2018%) Rule 20183%) Rule 2018%)
HUC1025
IP $15,10( 0.0 $0.00C 0.0 $0.0Q 0.0 $0.00
GP $4,50( 21.0 $0.09 21.0 $0.09 4.0 $0.02
Total 21.0 $0.09 21.0 $0.09 4.0 $0.02
HUC1027
P $15,10( 1.2 $0.02 1.2 $0.02 0.0 $0.00
GP $4,50( 34.8 $0.16 34.8 $0.16 2.6 $0.01
Total 36.0 $0.17 36.0 $0.17 2.6 $0.01
Both Watersheds
IP 1.2 $0.02 1.2 $0.02 0.0 $0.00
GP 55.8 $0.25 55.8 $0.25 6.6 $0.03
Total 57.0 $0.27 57.0 $0.27 6.6 $0.03

lincludes permitestimatedto only affect waterghat mayno longerbe jurisdictionalunder thefinal rule.
2Scenarios 1 and 2 are identical for the 404 program analysis

To estimate annual cost savings from reduced mitigation requirements, the agencies mihiiglaed of
each mitigation acre or linear foot (low and high estimates) bgdti@atededuction inannual
mitigationrequirementsTablelll -32), andsummedhe estimated cost savings for each scen@tie
agencies estimated low and high per acre andrlfioet mitigation costs foeach stateTablelll -34

providesannual cost savings estimates from reduced mitigation requirements in the Lower Missouri River

Basin under differerpotential state responseenarios. Annual mitigation cost savéngnder Scenarios
0, 1 and2 range from dow of $1.41 million to a high of $%1 million. Cost savingsange from $.01
million to $0.03million under Scenario 3 since Kansasg ofthe two states where all mitigation
requirement reductions occur in ttvéo case study watershedsexpected to regulate waters beyond
CWA requirements.

Table 111-34: Estimated annual cost savings (2018%) of reduced mitigation requirements in the
Lower Missouri River Basin resulting fromther evi sed fAwaters of t he ,byn
potential state response scenario

Cost Per Acre |Cost PelLinear Foo Scenario 6 Scenaris 1& 212 Scenario3!
State (2018%) (2018%) (millions 2018%) (millions 2018%) (millions 2018%)
Low | High Low | High Low | High Low | High Low | High
HUC1025
KS $55,634 $108,59( $93 $371 $0.62 $2.48 $0.62 $2.48 $0.00 $0.00
NE $55,634 $108,59( $93 $371 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Total - - - - $0.62 $2.48 $0.62 $2.48 $0.00 $0.00
HUC 1027
KS $55,634 $108,59( $93 $371 $0.78 $3.01 $0.78 $3.01 $0.00 $0.00
NE $55,634 $108,59( $93 $371 $0.01 $0.03 $0.01 $0.03 $0.01 $0.03
Total - - - - $0.79 $3.04 $0.79 $3.04 $0.01 $0.03
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Table IlI-34: Estimated annual cost savings (2018%) of reduced mitigation requirements in the

Lower Missouri River Basin resulting fromther evi sed dAwaters of the ,by
potential state response scenario
Cost Per Acre |Cost Petinear Foo Scenario 6 Scenarig 1& 2'2 Scenario3!
State (2018%) (2018%) (millions 2018%$) (millions 2018%$) (millions 2018%$)
Low | High Low | High Low | High Low [ High Low [ High
Both Watersheds
Total | | | N ] $1410 $551 $1.41 $5.51 $0.01 $0.03

1 Estimated changes Bverage mitigation required per year goeesented inTablelll-32. For each state, cost savings are
calculated by multiplying the cost of each mitigation acre or linear foot (low and high estimates éstimatedreduction in
annual mitigation requirementand summing the acreage and linear feet values for each scenario.

2Scenarios 1 and 2 are identical for the 404 program analysis

Tablelll -35 provides total annual 404 program cost savings estimated in the Lower Missouri River Basin
resulting from thdinal rule, under eachotential state responseenario. Total costs savings dane the
estimated reduction in permit costs and mitigation requirements. Under Scenéariasd2estimated

cost savings range from a laf $1.68 million to a high of $5/8 million. Estimated cost savingange

from $0.04million to $0.06 million unde Scenarid, which includes cost savings in Coloraatad

Nebraska

Table 111-35: Total annual estimated cost savings in the Lower Missouri River
Basin (millions 2018$)

HUC Scenario & Scenarie 1 & 22 Scenario 3

Low High Low High Low High
1025 $0.72 $2.57 $0.72 $2.57 $0.02 $0.02
1027 $0.96 $3.21 $0.96 $3.21 $0.02 $0.04
Total $1.68 $5.78 $1.68 $5.78 $0.04 $0.06

1Scenario®, 1, and2 include cost savings in Kansas, Nebraska, and Colorado. S&inatiales
cost savings in Coloradmd NebraskaScenari® only includes minimal cost savings because
Kansas, the state where the majority of permits affected by the rule are issued Withsase study
region, isexpected to regulate waters beyond CWA requirements.

2Scenarios 1 and 2 are identical for the 404 program analysis

I11.B.3.2.2.2 Forgone Benefits

To estimate the forgone benefit valgsociated with reduced mitigatimguirements for neabutting
wetlands and ephemeral streams, the agencies relied on per household WTP values for preventing
wetland losses frorBlomquist and Whitehead (1998lomquist and Whitehead (1998) values are
appropriate for the Lower Missouri tesished because the wetland types are similar to those found in the
original study regionife., freshwater marsh, temporarilgeasonally or permanently flooded bottomland
hardwood). In particular, Missouri wetlands daminated by foresteahd shrulswanps subject to

frequent floodingrom Missouri and other local rivers (MO DNR 2016). Within the southern Nebraska
portion of the Lower Missouri River watershed, wetland types include both freshwater marshes (such as
those within the Platte River region siills) and forested wetlands/swamps (such as those near the
Central Platte River in souitentral Nebraska; LaGrange, 2005). Certain southern Nebraska basin
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wetlands are dominated by ressop agriculture, such as those located in the Southwest Playdgeand
Rainwater Basin, and others are dominated by forested wetlands, such as those located near the Lower
Missouri River (U.S. EPA2011). The National Wetlands Inventory (NWI) wetlands mapper indicates
that both Aforested and emeulgewet wanhdaadaondahtker
Missouri River Basin case study area (U.S. FWS, 20I#e number of wetland acres considered in the
valuation scenario (500 acres) is small enough to calculate reasonable per acre WTP estimates.

To determinghe number opotentially affectedhouseholdsthe agencieapplied a similar methodology

to the one used in Blomquist and Whitehead (1998). The survey population inslagbduseholds

where the affected wetlands were locafesl, Kentuckyin the original studyas well as households in

four cities outside of, but bordering, western Kentudkyansville, IN; Clarksville, TN; Carbondale, IL;

and Cape Girardeau, M®ollowing Blomquist and Whitehead (199&8he agencies appli¢de

householdVTP value to all householdsintket at e wi t h the majority of t
(Kansas for both HUC 1025 and 102 well as households ¢ountiesadjacent to the watershed
neighboring state@igurelll -16; Figurelll -17).

Figure llI-16: Locations of households included in the forgone benefits analysis for HUC 1025.
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Il 22 Analysis of CWAurisdictional Change

Figure llI-17: Locations of households included in the forgone benefits analysis for HUC 1027.
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To estimate the number of affected households in future years, the agencigojesred population
changedrom 2015 to 204QCEDBR, 2016; State of Colorado, 2018; Missouri Office of Administration,
2008;Drozd and Deicher015 divided by the averageumber of people per household (U.S. Census
Bureau, 2015).

Tablelll -36: andTablelll -37: provide estimated annualized forgone benefits from lost mitigation
requirements in the Lower Missouri River Basin under different state response scenaritsewith
percent andgevenpercent discount rates, respectively. Mitigation reeuéets for HUCs 1025 ariD27
occur in Kansas and Nebraska. Scenarjds &d2 include mitigation acres from both states.
Annualized forgone benefits for the Lower Missouri River Basin under Scenafipar@2 range from
$0.13million to $0.84million using a 3 percent discount rate and frar0®million to $0.61million

using a 7 percent discount rafdnetotal present valuef estimatedorgone benefits during the 2020
2039 study period ranges fror2.$2million to $16.72 million usinga 3 percent discount ragéed from
$1.85 million to $2.30million usinga 7 percent discount ratender Scenari8, Kansass expected to
regulate waters beyond federal requiremenis Nebraska is not anticipated to protect waters beyond
federal requirements under any scen&a Scenario 3, annualized forgone bendfige a high of $0.01
million (3 percent and 7 percent discount rataspitotal present valueanges from @.02million to

$0.15 million using a 3 percent discount rate and from $0.02 million to $0.11 million using a 7 percent
discount rate
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Table IlI-36: Estimated annualized forgone benefits (millions 2018$) of lost mitigation requirements
in the Lower Missouri River Basin resulting fromther evi sed fAwaters of the
definition, by potential state response scenario (3 percent discount rate)

HUC # Affected Scenario ® Scenaric 1 &212 Scenario 3
Households in . . .
2020 Low High Low High Low High
1025 1,264,604 $0.05 $0.31 $0.05 $0.31 $0.00 $0.00
1027 1,689,217 $0.08 $0.53 $0.08 $0.53 $0.00 $0.01
Total 2,953,824 $0.13 $0.84 $0.13 $0.84 $0.00 $0.01

1 Estimated changes in average mitigation required per year are presenieblalll-32. Forgone benefits are calculated for
each scenario by multiplying total forgone mitigation values for each scenario (sum of acres and linear feet converted ii
acres) by the total number afffected households and the appropriate household WTP value (low: $0.006/acre; high:
$0.0P/acre). The agencies calculated forgone benefits for the years-2030 and annualized values using peBcent
discount rate.

2Scenarios 1 and 2 are identical the 404 program analysis

3 The agencies accounted for population growth and change in the number of households throughout tH#02020udy
period.

Table IlI-37: Estimated annualized forgone benefits (millions 2018$) of lost mitigation requirements
in the Lower Missouri River Basin resulting fromther evi sed fAwaters of the
definition, by potential state response scenario (7 percent discount rate)

HUC # Affected Scenario & Scenarie 1 &22 Scenario 3
Households in . . .
2026 Low High Low High Low High
1025 1,264,604 $0.03 $0.22 $0.03 $0.22 $0.00 $0.00
1027 1,689,217 $0.06 $0.39 $0.06 $0.39 $0.00 $0.01
Total 2,953,824 $0.09 $0.61 $0.09 $0.61 $0.00 $0.01

1 Estimated changes in average mitigation required per year are presenfablalll-32. Forgone benefits are calculated for
each scenario by ottiplying total forgone mitigation values for each scenario (sum of acres and linear feet converted int
acres) by the total number of affected households and the appropriate household WTP value (low: $0.006/acre; high:
$0.0®/acre). The agencies calcudat forgone benefits for the years 202039 and annualized values using percent
discount rate.

2Scenarios 1 and 2 are identical for the 404 program analysis

3 The agencies accounted for population growth and change in the number of households thubtiy 20202039 study
period.

I11.B.3.2.3 CWASection 311

Six FRP facilities are located within tiRepublican Rivewatershed (HUC 1025) and an additional 36
FRP facilities are located within the Kansas River watershed (HUC 1027higheesolution NHD data
for the case study watersheds do not accurately depict the extent of ephemeral streams in those
watersheds, as some might be mapped as intermittent while others are not mapped at all., Therefore
agencies were not able to detarenthe type of waters located in proximity of these facilities. However,
as noted in Sectiokl.B.2.2.3for Case Study 1, a facility owner may determine that FégRirements

are applicable to the facility based on reasonable potential of an oil discharge (among other criteria)
which means that proximity to any jurisdictional waters is a relevant consideration even if some other
waters in the vicinity of the fadiy are not jurisdictional.
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The agenciesd analysis of the 42 facilities in
without perennial or intermittent streams in the kigholution NHD within a haifnile of the facility and

only isolated vater bodies visible on aerial photos. Timal rule may affect the FRP applicability criteria

for existing planholders by changing the inventory of resources considered within thalégdfanning
distance and potentially leading facility owners to t¢ode that their facilities do not have a reasonable
potential for an oil discharge jorisdictionalwaters. Where FRP applicability changes, the facility

owners may submit a request to EPA to reconsider FRP requirements.

EPA FOSCs responded to two inaniein the Kansas River watershed HUC 10&@iMeen 2001 and

2017 The first incidertf® was associated with a vehicle accident that released petroleum into a ditch that
flows into Piper Creek. The second incid&fia 10inch diesel pipeline break, was detarad upon

FOSC evaluation not to affetrisdictionalwaters. The FOSC andsponsible partidentifiedan

intermittent creek approximately 150 yards south of the pipsboece of the spill, but thereek was
completely dryat the time of the responsedathe extent of the diesel had been contained on Tdrel

FOSC andesponsible partagreed taheck the creek periodically to verify that no diesel has traveled
there.The information available for these spills suggests thdirtherule would be unkely to yield a

different determination regarding the response or oversight.

111.B.3.3 Potential Environmental Impacts and Costs
111.B.3.3.1 Water Quality

The agencies assessed plgentialwater quality impacts of thignal rule using the same methodology as
described fortte Ohio River basin watershedablelll -38 describes the twBWAT models used for this
second case studylodeled wetland impacts for HUC 1025 represent a verylshate of the existing
acres of wetlands in the watershed and of the overall watershed size.

Table 111-38: Summary of SWAT models used to estimate water quality impacts of the final rule
in the Missouri River basin

Model characteristics HUC 1025 HUC 1027
Republican River Kansas River

Total watershed area (s@re miles)* 24,248.4 16,252.¢
Number ofHUC12 subbasins and reach segments modele 600 422
Average annual precipitation (in/year) 21.4 31.7
Baseline land use distribution:

% developed 0.5% 2.0%

% agriculture 96.39 85.5%

% forested 0.3% 5.1%

% water 0.6% 3.1%

% wetlands 2.3% 4.3%
Unmitigated stream and wetland impaétsnder thefinal rule 1549 211.3
over 20 years (acres)
Unmitigated stream and wetland impaétsnder thefinal rule 0.049 0.05%
over 20 years (% of baseline wetland acres)

135 https://response.epa.gov/site/site_profile.aspx?site_id=8440

136 https://Iresponse.epa.gov/site/site_profile.aspx?site_id=7346
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Table 111-38: Summary of SWAT models used to estimate water quality impacts of the final rule
in the Missouri River basin

Model characteristics

HUC 1025 HUC 1027
Republican River Kansas River

1The watershed area is based on the SWAT model and may differ from the description in the introduction tolB&tio
due to the omission or inclusions of HUC1Blsasins within the scope of each watershed as delineated in SWAT.

2For HUC 1027, readbvel predictions also include contributions from upstream watersheds HOZsand 1026

3Unmitigated wetland impacts are based on permitted permanent impacts reqguiritigation and affecting wetlands
abutting ephemeral streams and nafbutting wetlands. The agencies assumed a width of 50 feet for linear impacts. F
watershed HUC 1027, the value includpacts in subbasins of HUC 1025 and HUC 1026 which alsoreffelelevel
predictions.

111.B.3.3.1.1 ModeledCWA Program Impacts

Following the approach described in SectibiB.2.3.1, the agencies used estimatépotential changes
in required mitigation foCWA section 404 permits to specify changes in land use and wetland area in
SWAT modelsTablelll -39 shows the predicted impacts in HUCs 1025 and 1027 as defined in the

SWAT model The404program activitiedor tributary watershed HUQ026 are not showin the table,
but were used in the modehd contribute to predictatbwnstreamimpacts in HUC 1027

Table 111-39: Summary of 404 program activities in Missouri River Basin SWAT models for permits
with permanent or temporary impacts to waters potentially affected by the final rule and with
mitigation requirements over 20-year analysis period. Modeled scenario considers permanent

impacts only.
Totalt Total
Permanent | Permanent| Permanent| Temporary | Temporary | Temporary
Type of Potentially Impacts Impacts Impacts Impacts Impacts Impacts
Affected Resourceé (Acres) |(Linear Feet] (Acres) (Acres) |(Linear Feet] (Acres)
HUC1025
Wetland abutting 2.6 0 2.6 0.0 0.0 0.0
ephemeral stream
Ephemerabktream® 0.0 132,92( 152.6 0.0 20,02( 23.0
Total 2.6 132,92( 155.2 0.0 20,02C 23.0
HUC1027
Wetland abutting 21.2 0 21.2 1.6 0.0 1.6
ephemeral stream
Ephemeraktream?® 0.0 157,468 180.7 0.0 2,920 3.4
Total 21.2 157,468 201.9 1.6 2,920 4.9

1Represents the sum of impacts reported in acres and impacts reported in linear feet, assuming a width of 50 feet for

impacts.

2 SeeTablelll-9 for criteria used to identify affected resources that may change jurisdiction undéfirthieule.

3 Represents forgone mitigation for impacts to riparian areas of ephemeral streams, agsamoial buffer 50 feet wide.

4404 program activitiefor tributary watershed 1026 are not shown, but were used in the models.
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Il 22 Analysis of CWAurisdictional Change

Tablelll-40andTablelll -41 summarize the changes specified for the baselindaldule scenarios,

respectivéy.

Table 111-40: Summary of land use changes in Missouri River Basin SWAT watersheds resulting
from 404 permits with permanent impacts to waters potentially affected by the final rule and with
mitigation requirements, under baseline scenario

Largest absolute change | Total HUC4 watershed
HUC12 Subbasins HUC12 subbasin (all subbasins)
Number with % of existing % ofexisting
Watershed and Land usq Totalcount | changes acres land use Acres land use

HUC 1025

Developed area 600 21 19.3 41.64 154.9 0.20%

Agricultural area 600 21 -19.3 -0.1% -154.9 <0.01%
HUC 1027

Developed area 422 29 39.8 59.94 211.3 0.10%

Agricultural area 422 29 -39.8 0.2% -211.3 <-0.01%

Table lll-41: Summary of land use changes in Missouri River Basin SWAT watersheds resulting
from 404 permits with permanent impacts to waters affected by the final rule and with mitigation
requirements, under final rule scenario

Largest absolute change | Total HUC4 watershed
HUC12 Subbasins HUC12 subbasin (all subbasins)
Number with % of existing % of existing
Watershed and Land Us¢ Total count| changes acres land use Acres land use

HUC 1025

Developed area 600 21 19.3 41.6% 154.9 0.20%

Wetland area 600 21 -19.3 -1.6% -154.9 -0.04%
HUC 1027

Developed area 422 29 39.8 59.9% 211.3 0.10%

Wetland area 422 29 -39.8 -2.6% -211.3 -0.06%

111.B.3.3.1.2Changes irSubbasinWater Balance andConstituent Transport

Tablelll-42 andTablelll -43 summarizeahe modeledhanges between tfieal rule andbaseline
scenarios acrosaibbasins within the two watersh€ttJC 1025 and HUC 1027, respectivelly)aps in
AppendixC show the distribution of changes

Table 1ll-42: Estimated change in annual average subbasin water balance and constituent
transport in SWAT watershed HUC 1025.

Number of Subbasins byDirection of

Change Absolute Changever All Subbasins

Model parameter Increase Decrease | No Change| Average | Minimum | Maximum
Evapotranspiration (ftyr) 1 20 579 -512 -42,081 4,927
Surface runoff (r¥fyr) 19 2 579 146 -476) 12,391
Lateral flow (n¥yr) 20 1 579 0 -2 41
Groundwater flow (réyr) 6 0 594 0 0 55
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Table 111-42: Estimated change in annual average subbasin water balance and constituent
transport in SWAT watershed HUC 1025.

Number of ubbasins byDirection of

Change Absolute Changever All Subbasin's

Model parameter Increase | Decrease | No Change| Average | Minimum | Maximum
Total water yield (r#lyr) 19 2 579 146 -697| 13,427
Sediment yield (ton/yr) 20 1 579 0.1 0.0 22.9
Organic NKkag/yr) 20 1 579 0.7 -0.4 75.4
Organic P (kg/yr) 20 1 579 0.1 0.0 11.3
NGs in surface runoff (kg/yr) 20 1 579 0.1 -0.5 6.0
Soluble P (kg/yr) 20 1 579 .0 -0.1] 2.3

1 Total number of SWAT HUC12 subbasins isl@®nly 21 subbasins have modeled wetland changes unddirthierule

scenario

Table 111-43: Estimated change in annual average subbasin water balance and constituent
transport in SWAT watershed HUC 1027.

Number of Subbasins byDirection of

Change Absolute Changever All Subbasin's

Model parameter Increase Decrease | No Change| Average Minimum | Maximum
Evapotranspiration (ftyr) 0 28 394 -1,015 -60,051 0
Surface runoff (rffyr) 27 1 394 437 -19 21,928
Lateral flow (n¥yr) 28 0 394 4 0 573
Groundwater flow (riyr) 25 2 395 30 -68 8,641
Total water yield (1#lyr) 26 2 394 447 -193 19,702
Sediment yield (ton/yr) 28 0 394 0.6 0.0 52.7
Organic N (kg/yr) 28 0 394 1.5 0.0 145.9
Organic P (kg/yr) 28 0 394 0.2 0.0 16.3
NGs in surface runoff (kg/yr) 28 0 394 0.0 0.0 1.8
Soluble P (kgl/yr) 28 0 394 0.1 0.0 4.4

1 Total number of SWAT HUC12 subbasid22sbut only28 subbasins have modeled wetland changes undeifited rule

scenario

111.B.3.3.1.3 Modeledimpacts to Streams

Tablelll -44 summarizes the direction and relative magnitude of mean annual changes over all reaches

modeled in the two watershed@blelll -45 summarizes changes in mean annual loadings delivered to
the outlet otthe modeledvatershed on the Kansas River near Kansas Ciityese results reflect the

contributions from all upstreamaehes and their respective catchments, as well as intervening instream

processes modeled in SWAT, such as sediment depasitieservoirs>’ Maps in AppendixC show the

distribution of changes

17 SWAT model runs for HUC 1027 incorporate simulated flows and delivered loads at the outlet of HUC 1025 for each
scenario (baseline and final rule). The model run assumes no change in the contributions of other tributaries (HUCs 1026).
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As shown in the two tables, the SWAT model runs suggestht@éaihal rule mayincrease nutrient and
sediment loads in streams within the Missouri River bslgitly; in other streams, the model runs

suggest the final rulmay decease nutrient and sediment loadifgjs increase follows from the

combined effectsf reduced wetland functions and land use change described in the previous section, but
the relative magnitude of the changes is dattenu
which, in the context of this analysis, are not affected byitia¢ rulei and from upstream reachies

which may or may not be affected by fival rule, depending on the location.

Table 1ll-44: Summary of modeled changes in loads transported by HUC12 reaches and in-stream
concentrations within the SWAT watersheds for the Missouri River Basin

Number of Reaches by Direction of| Absolute and Percent Change over £
Changé Reaches
Increase | Decrease | No Change| Average | Average %|Maximum %
Parameter Change Change Change
HUC 1025
Annual TN load (kg/yr) 100 76 424 2.4 0.009 0.12%
Annual TP load (kg/yr) 93 66 441 0.6 0.009 0.13%
Annual sediment load (kg/yr) 97 67 436 0.5 0.009 0.29%
Mean daily flow i1%/s) 81 64 455 0.000 0.009 0.14%
HUC 1027
Annual TN loadkg/yr) 85 17 320 80.4 0.009 0.35%
Annual TP load (kg/yr) 87 14 321 20.4 0.009 0.31%
Annual sediment load (kg/yr) 87 16 319 10.5 0.019 0.29%
Mean daily flow ih¥/s) 95 4 323 0.001 0.009 0.09%

1Total number of reaches is 600 in HUC 10254##in HUC 1027.

Table 11I-45: Modeled changes in annual average loads delivered to the Kansas River near Kansas

City (Outlet of HUC 1027)

Parameter Baseline Final Rule Change % Change
Annual TN load (kg/yr) 13,288,00¢ 13,289,644 1,64(Q 0.01%
Annual TP load (kg/yr) 3,129,83] 3,130,253 416 0.01%
Annual sediment load (ton/yr) 1,684,79¢ 1,684,911 117 0.01%
Flow (cms) 133.92 133.93 0.01 0.01%

111.B.3.3.2 Drinking Water

There is one public drinking water intake and one spring in the RepuBlicarwatershed (HUC025)
and one infiltration galleryl4 public drinking water intakes, and one spring in the KaRSasr

watershed (HUQO027).

Based ontie modeled distribution dbrgonewetlandmitigationunder thedinal rule scenaricas
compared to Baselinghe SWAT runs predicho changes in mean daily suspended sediment
concentration in theeackesused aslrinking watersourcain the two watershedéccordingly, the
agenciegstimated nahanges in drinking water treatment costs
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Table 11l-46: Drinking Water Intakes in Lower Missouri River Study Areas

SWAT Number of Number of Modeled thange inmeandaily suspendec
Watershed umber .0 gm ero Number of | sediment concentrationn source waters
community intakes
HUC4 water systems el SEEe
y N Minimum Mean Maximum
1025 1 1 2,812 0.00% 0.00% 0.00%
1027 11 14 238,084 -0.019 0.00¢ 0.00%

Total: 12 15 240,897
Source: EPA analysis of SDWIS (2017) data.

111.B.3.3.3 Dredging for Water Storage and Navigation

The SWAT modelsdentify nine reservos within HUC 1025 and five reservoir in HUC 1027As
shown inTablelll -47, the SWAT model runpredicta smallincreasgless than 0.1 percerit) sediment
deposition in reservoings thetwo watershed, calculated as the difference betw@somingsediment
fluxesandoutgoingfluxes.

Table 111-47: Summary of modeled net sediment depositions in reservoirs in the
Missouri River Basin (tons/year) in 2040

Number of NIES "’W”“"?" sedlmer!t Change relative to baselirte
HUC4 reservoird deposition in reservoirs
Baseline Final Rule Tons/year Percent
1025 9 -8,843 -8,839 4 0.05%
1027 5 4,804,61¢ 4,805,20¢ 590 0.01%

1 Reservoirs modeled in SWAT watersheds, basdti@i).S. Army Corps of Engineers National Inventory
Dams as of October 2010

2Changes may not correspond to the differences in sediment deposition due to rounding.

Similar to findings for Case Study 1 in SectitrB.2.3.3, the agenciesstimated minimal changes in
dredging costs based on the small increases in sedimentakibiC 1027. Extrapolating estimates
developed for the proposed rule suggasisualized changes ifredging costsf approximately800 to
$1,000per year See Sectioil.B.5 for more detail on uncertainties in this analysis.

I11.B.4 Case Study 3: Rio GrandeRiver Basin

This case study encompasses the length of the Pecos River from southeast of Santa Fe, New Mexico to
the TexasMexico border where the Pecos River meleésRio Grande. The Upper and Lower Pecos

River watersheds are located within the Southwestern Tablelands ecoregion (CEC, 2011). According to
CEC (2011), the ecoregion is characterized by drylatitlde stepped climate. Mean annual

precipitation is 448 mn(iL7.6 inches). Water is generally scarce with streams mostly ephemeral and

138The SWAT watershexlinclude reservoirs identified in the U.S. Army Corps of Engineers National Inventory of Dams as of
October 2010.
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intermittent. Land use is mostly semiarid rangeland with ranching and livestock grazing the dominant
land uses, and some oil and gas production.

Figurelll -18 andFigurelll -19 showmaps of thdHUC 1306and HUC1307case studyvatersheds,
respectively.
Figure 111-18: Map of HUC 1306 i Upper portion of the Pecos River Basin showing NHD water

features and NWI wetlands in relation to state boundaries, major cities, and neighboring
watersheds.
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Figure I11-19: Map of HUC 1307 i Lower portion of the Pecos River Basin showing NHD water
features and NWI wetlands in relation to state boundaries, major cities, and neighboring
watersheds.
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111.B.4.1 Aquatic Resources Characteristics

Tablelll -48 summarizes the hydrography within the case study watersheds. The data present the number
of NHD-identified stream miles in each flow regime category, as well as acres @inidting and

fiabutingppwet | ands according to the agenciesd geospat|i
NWI.2**The high resolution NHD data for this region differentiates stream attributes according to the

139 The agencies note that this analysis may not capture those wetlands that are not abutting a jurisdictionabthatsviset
meettheaevisedd ef i ni ti on of #fAadjacent wetlands. 0
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stream flow regime. Apresented in the table, 85 to Hrgent of stream miles within the two watersheds
areidentified asephemeral, and 34 to 62 percent of all wetland agess estimated to dmonrabuttingd

wetlands.

Table 111-48: Hydrographic profile of case study watersheds in the Rio Grande River Basin

Feature | MappedFeature HUC 1306 HUC 1307
Type Attributes Miles or acres Percent of total Miles or acres Percent of total
Streams  |Total 35,44( 100% 25,436 100%
(miles) Perennial 872 2% 126 0%
Intermittent 2,210 6% 947 4%
Ephemeral 30,164 85% 23,171 91%
Artificial path 1,252 494 744 3%
Other 943 3% 448 2%
Wetlands (Total 52,652 100% 17,353 100%
(acres)  |Abutting 34,593 66% 6,666 38%
Nonabutting 18,058 34% 10,688 62%

Lincludes canal, ditches, aqueducts, and other feature without attributes.

¢tKS @I tdsSa | NB

NWI wetland mapping

odedstial agayysisibFNGID and ISgfladidEetiedt gaps in NHD stream attributaad

111.B.4.2 Program Changes

[11.B.4.2.1 CWASection 402

Tablelll -49 presents the number of NPDES permits issued iRtb&randeRiver Basin by the most
common industry categories. The number of permits issued in the $@cttaly watersheds includes 22
individual permits and 20deneral permitsBased on the permits with SIC codd® tmost common
industriesin the Rio Grande Rar Basinincludeaggregate miningnotor vehicle parts (usednimal
feeding operations, sewage systesasap and waste materiagteadymixed concrete, anddustrial
domestic wastewater treatmehhe agencies estimated that one individual permitsangeneral permits
in theRio Grande River Basihave at least one discharge near an ephersteeaim based on the
Cowardin classification code (Cowardin et al. 1979; Federal Geographic Data Committee, 2013) assigned
to the NWI resource closest to the mtinates of permitted outfalldloneof the permits affected by the
rule have SIC codes available.
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Table 111-49: CWA section 402 individual permits (SIC codes in parentheses) issued in case study
watersheds in the Rio Grande River Basin

Individual permits General permit$
Permits with discharge Permits withdischarge
Total . Total .
point near ephemeral point near ephemeral
Industry category number of number of
NPDES streams’ NPDES streams’
. Number of | Percent of all . | Number of | Number of
permits i : permits . ;
permits permits permits permits
HUC1306
Aggregate Mining 0 0 0% 15 0 0%
Motor VehicleParts, Used
! 0, 0,
(5015) 0 0 0% 9 0 0%
Animal Feeding Operatiofig 0 0 0% 6 0 0%
Scrap and Waste Materials 0 0
(5093) 0 0 0% 6 0 0%
Sewerage Systems (4952) 9 0 0% 1 0 0%
Other Categori€s 6 0 0% 31 0 0%
Missing SIC Codes 0 0 0% 105 5 5%
Total 15 0 0% 173 5 3%
HUC1307
Industrial Domestic
0, 0,
Wastewater Treatmént 2 0 0% 0 0 0%
ReadyMixed Concrete o 0
(3273) 0 0 0% 3 0 0%
Aggregate Mining 0 0 0% 2 0 0%
Animal Feeding Operatiofis 0 0 0% 2 0 0%
Seweragesystems (4952) 3 0 0% 0 0 0%
Other Categoriés 2 0 0% 0 0 0%
Missing SIC Codes 0 1 0% 21 1 5%
Total 7 1 14% 28 1 4%
Total for both watersheds 22 1 5% 201 6 3%

Y 2 dzZNO S Y -NPDES®ata, 2017L The facility permits included irspladial analysis are limited to those for which the 4C
NPDES database includes latitude/longitude coordinates. For permits with multiple SIC codes, only one SIC code was
with manufacturing industries prioritized, to avoid douldeunting.

2Theagencies used the Cowardin classification code in NWI to determine whether 402 discharges are likely to affect ef
streams i.e., the agencies interpreted Cowardin code4SBAandR4SBas ephemeralor purpose of this analysiseeSection
[11.B.1for more detai).

3Includes SIC Codes 1422, 1423, 1429, 1442, 1446, 1459, 1474, 1475, 1481, and 1499

4Includes SIC Codes 211, 212, 213, 214, 219, 241, 2525%,254, 259, 271, 272, and 279

5IncludesAsphalt Paving Mixtures and Blocks (29%I9nstruction and Developmerit§29,1794,6552,1611,1799,1521,
1522,and1623), Trucking Facilities (4212, 423andWater Supply (4941)

8Includes SIC Codes 651318, 6515, 7011, 7032, 7033, 8211, 8221, 8641, and 8661
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Only oneindividual NPDES permit potentially affectsphemeral streanfBIPDES IDTX0076423, and

this permit is subject t&/QBELs**Shoul d t he definition of dAwaters
permittee subject to more stringent limits based on a WQBEL could request revision of its WQBEL to
account for potential dilution or attenuation of the pollutant(s) occurring betweesf-@ifge and the

point where the effluent enters jurisdictional watetbject to applicable adtiacksliding permit
requirementsUnder this scenario, the permittee may realize cost savings as compared to meeting the
previous permit limits.

NPDES permitdor discharges neaphemeral waters were issued in one state in HROB (New

Mexico) and two states in HUC 1307 (New Mexico and Tex@&3ed on ptential state responsasd
analytic scenarios described in SectibA.3, Texasis expected to protect waters beyond the CWA under
Scenarios 2 and 3, whikew Mexicois not anticipated to protect waters beyond the CWA under any
scenarios.

The number opermitsaffected by thedinal rule in HUC 1306 remains constant under all scenaiiase

all permitsfor discharges neaphemerastreams are issued in New Mexiehich isnot expected to
regulatewaters beyonthe CWA under any scenarithe number opermits dfected by the rule in HUC

1307is reduced from 2 to 1 under Scenario R £ noted above, SIC codes are not available for the
affected permits and therefore it is unknown whether these permits are based on TBELs or WQBELs and
as a result the effects tfefinal rule on potential cost savings and changes in pollutant discharges are
highly uncertain.

[11.B.4.2.2 CWASection 404

Tablelll -50 sunmarizesSCWA section 404 permits issued in 262Q15 within the Rio Grande River
Basin that required mitigation on RPW\Atioe wetlands or ephemeral streas presented in the
tabletheayenci es &6 g e o s p arepeanit in AUCA BOgssuiedsby thehComsswith impact
that required mitigation owaterspotentiallyaffected by thdinal rule. The annual average permanent
impacts resulting from 404 permits HUC 1306 is 0.004cres Permit impacts occurreith New Mexico,

a state that inot expectedo implement state protections more stringent tB8A requirementsinder

any scenarioFrom 20112015, no permits were issued in HUC 1307 that required mitigation on waters

potentiallyaffected by thdinal rule.

140 Some of the common industry categories in the Rio Grande River Basin have tectasedyeffluent limitations (TBELS),
including aggregate mining, animal feeding operations, and sewage systems (secondargusTitid shomestic
wastewater treatment, motor vehicle parts, scrap and waste materials, anchisesttigoncrete industries do not have
national TBELsFor facilities in theséour industry categories, effluent limitatioase either water qualitpased
(WQBELS) for pollutants wittapplicable water quality standarads TBELs based othe best professional judgement of the
permit writer(U.S. EPA; 2011).
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Table 111-50: CWA section 404 permits issued in case study watersheds in the Rio Grande River
Basin (2011-2015)

_ # Permits with Permanent impacts Temporary impacts
4 Permitteg Mifigtion requirement
State Proiect affected byrevised
OIEES RSTAYAGAZY Acres Length Feet Acres Length Feet
G§KS ! yAlSR
HUC 1306
NM 168 1 0.018 0 0.00Q 0
Total 168 1 0.018 0 0.000 0
Avg. per 34 0 0.004 0 0.000 0
year
HUC 1307
NM 39 0 0.000 0 0.000 0
X 6 0 0.000 0 0.000 0
Total 45 0 0.000 0 0.000 0
Avg. per 9 0 0.000 0 0.000 0
year

1Valueshbased on permits with mitigation requirements earaterwaysdetermined to be RPWWAYpe wetlandsor
interpreted to beephemeral streamsExcludes permits issued for mitigation or restoration activities because the main
purpose of these activities is to restore or enhance ecosystem services provided by wateressmiopposed to dredge ar
fill activities that lead to permanent or temporary losses of ecosystem services. No 404 permits in HUC 1307 meet the
requirements.

2Number of permits includes permits with mitigation requirements that potentially affetdéat one watethat mayno
longerbejurisdictional under thdinal rule.

111.B.4.2.2.1 Cost Savings

To estimate permit cost savings, the agencies determined the average number of individual and general
404 permits issued each year, based on permits issued from 2011 to 2015, that affect ortlyatvatays

no longerbejurisdictionalunder thdinal rule. The agencies then multiplied the annual average number

of reduced individual and general permits by lower baDarpsestimates of permit costs (U.S. EBAd
Department of thé&rmy, 2015). The agencies used the lower bound estimate to avoid -couinidng
compensatory mitigation costs.

Tablelll -51 showsthe average number of reduced individual and general per@otpsunit application
costs, and the estimateguction inpermit applications costs for individual and general perimithe
Rio Grande River Basin under each scendrie Corpsunit cost estimates {$,100per individual
permit; $4500 per general permigre adjusted from 1999% 2918$ using the CRU. But see suprat
footnote117.

Permits affecting onllRPWWNtype wetlands or ephemeral streams were issued in one state in HUC
1306(New Mexicg andtwo states in HUC 130{New Mexico and TexdsReduced permit costs remain
constant at $0.11 million undel scenarios because neither state is expectejtdatewaters beyond
federal requirements under any scenario
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Table 111-51: Estimated average annual reduction in 404 permit application costs in the Rio Grande

River Basin
Unit Costg Scenario 6 Scenarig 18& 212 Scenario 3
from Annual Estimated Annual Estimated Annual Estimated
Permit Corps Average | Reductionin| Average | Reductionin| Average | Reductionin
Type NWP Reduction in | Permits Costy Reduction in| Permits Costy Reduction in| Permits Cost:
Analysis | Permits with (millions | Permits with| (millions | Permitswith (millions
(2018%) | the FinalRule 2018%) the FinalRule|  2018%) the FinalRule|  2018%)
HUC1306
IP $15,10( 0.0 $0.0C 0.0 $0.0Q 0.0 $0.00
GP $4,50( 17.0 $0.08 17.0 $0.08 17.0 $0.08
Total 17.0 $0.08 17.0 $0.08 17.0 $0.08
HUC1307
P $15,10( 0.0 $0.00 0.0 $0.00 0.0 $0.00
GP $4,50( 8.0 $0.04 8.0 $0.04 8.0 $0.04
Total 8.0 $0.04 8.0 $0.04 8.0 $0.04
Both Watersheds
IP 0.0 $0.00 0.0 $0.00 0.0 $0.00
GP 25.0 $0.11 25.0 $0.11 25.0 $0.11
Total 25.0 $0.11 25.0 $0.11 25.0 $0.11

lincludes permitestimated toonly affect waterghat mayno longerbe jurisdictionalunder thefinal rule.
2Scenarios 1 and 2 are identical for the 404 program analysis

Because the average annual reduction in mitigation requirements is smalkRio tBende River Basin

(0.004 acres in HUC 1306; no reductions in HUC 1307), the annual cost savings from reduced mitigation
requirements is negligible. To estimate anruaat savings from reduced mitigation requiremémtsUC

1306 the agencies multigd theestimatededuction in annual mitigatiorequirement$0.004 acres) by

low ($53,419 and high ($4,684 per acre estimates for New Mexidmnual mitigation cost savings

underall scenariogresignificantlyless than $0.01 millio(192to $269). Because mitigation cost

savings are so small, the permit cost savings values presefitalédll -51 represent total cost savings.

111.B.4.2.2.2 Forgone Benefits

The agencies did nefstimate the forgone benefit value of lost miiigia acres for the Rio Grande River
Basin case study because none of the existing wetland valuation studies were conducted in the same
gearaphic area or provided a good match for the affected resource characteristics. Taeaysisof
wetland valuation studies developed by Moeltner et al.9P@4&s also based on a set of studies
conducted in different geographic areas that valued/fieedf wetlands not typically present in the case
study watershed(g, fresh water marshes or forested seasonally or temporary flooded weiGinda)

that the estimated reduction in mitigation requirements in the case study area is very small (annual
average of 0.004 acres), thetimatedsalue of forgone benefits is likely to be small as well.

I11.B.4.2.3 CWASection 311

The watershed encompasses the Edwards Pl ateaubs
Midland, TexasThere were approximately 49,8@6ive oil wells in the two watersheds in 2018, based

on data the agencies obtained from the Texas Rali
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Division. Assuming that a facility corresponds to a tank battery with an average pfdducingwells

per tank battery* this translatesto an estimated2,400 facilities that may be subject to SPCC

requirements in the baseline if they have a reasonable expectation of a dischgtyesdictional water.
Additionally, the 2012 Census of Agriculture (UAPR015 shows approximately 20 million acres of

land in farm production and 4,000 farm establishments in the two watersheds. Based on average annual
fuel expenditures by size class in the Census, the agencies estimate that apprak@@éaetys may be

subject to SPCC requirements in the baseline if they also have a reasonable expectation of a discharge to
jurisdictional waterThefinal rule could affect an unknown share of these facilities in cases where they

no longer have a reasonable expectatioa discharge to risdictional water.

The highresolution NHD data in these two watersheds include attributes that dististresims mapped
asephemeral from thosmapped aperennial or intermittent. In addition, the agencies obtained data on

the location of wells that may be associated with onshore oil production regulated under the SPCC
program. The combination of these two datasets enabled the agencies to assesdithienmodeis of

thefinal rule on an important subset of SP@gulated facilities in this regicend nationally. The
agencies®d6 analysis inventoried the Mibieldistanaetokr s a
each well**2The use of a haifile radius was informed by the planning distance used in the FRP rule to
identify resources that could be affected by an oil discharge; it islegaktestfor determining SPCC

applicability.

Of theapproximately 49,800 oil production wells in the uppet Emver Pecos River watersheds (HUC

1306 and 1307), approximately 24,800 wells have water bodies, includitands, located within a half

mile of the well. For over half of those wells (13,800 wells), the only streams within thaileEearch

radius @ae ephemeral.g., there are no perennial or intermittent streams). Based on this analysis, and
assuming that the geographical distribution of SPCC facilities is similar to that of the wells, the agencies
estimate that 3,460 oil production facilitt&swithin the watershed may be farther than a-halé from

any perennial or intermittent streams, and therefore may be less likely to have a reasonable potential to
discharge tqurisdictional watersinder thdinal rule. Facility owners thatletermine thatheir facility

doesnot have a reasonable potential of a discharge may foegaring or maintaining an SPCC Pian
accordance with 40 CFR 118s presented in Sectidi.A.3.2 (seeTablelll -7), the annualized cost of
maintaining a SPCCPlan for a production facility ranges betwek388and$28,332 For a new

facility, the annualized cost ranges betw&dép, 138and$539,552 The agencies did not have sufficient

data to quantify the potential increase in oil spill risk from any chantjeiimplementation of SPCC
measures.

141The 4:1 ratio of wells per tank battery follows the approach EPA used for the Regulatory ImpadsAoatye 2008
Amendments to the Oil Pollution Prevention Regulations (40 CFR 112) (U.S. EPA, 2007)

142The Ohio River basin and Lower Missouri River basin higolution NHD data did not consistently map ephemeral streams.
This lack of ephemeral stream data prevented similar analyses in the other case studies.

143The agencies estimated the number of faesliby assuming an average of 4 wells per facility (13,846 wells / 4 wells per
facility = 3,461 facilities).
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Table 111-52: Proximity of waters to active oil production wells in the Upper and Lower Pecos
watersheds

Number of wells based oproximity to waters, including
Number ofactive oil wetlands (withina halfmile radius)

HUCA4 State wells Any stream or wetland Ephemeral stream only
NM 13,565 6,104 4,116
TX 0 0 0
Total 13,565 6,104 4,116
1306 % of total 100% 45% 30%
NM 7,115 3,137 1,611
TX 29,087 15,551 8,119
Total 36,19¢ 18,688 9,730
1307 % of total 100% 52% 27%
Total 49,765 24,792 13,846
% of Total 100% 50% 28%

Based on geospatial analysis of oil well locations obtained from Texas Railroad Commission and New Mexico Oil Conse
Commission, relative to NHidgh resolutiorand NWImappedfeatures.

The two watersheds also count a total of 16 FRP facilities, four in HUC 1306 and 12 in HUC 1307. Two
of these facilities have streams categorized as perennial or intermittent in the high resolution NHD within
a haltmile of the facility. The other 14 fadikes have only ephemeral streams or wetlands within a half

mile of the facility. Therefordyecausehefinal rule excludessphemeral streams and certain 4admitting
wetlands and these are the only resources within the FRP planning distance, thtéee acild

potentially seek reconsideration of FRP applicabiltgnversely, as described in SectitrA.3.2.1.2,

some facilities could elect to voluntarily maiimtan FRP despite a change in their status and obligations
under 40 CFR 112. Facility owner or operator responses to changes in CWA jurisdiction is unknown. For
those facilities that seek reconsideration of FRP applicalitiéye may be cost savings tbemfrom not

having to maintain an FRP. As presented in Sedtigh 3.2, the costs ofnaintaining an FRP ranges

from approximately $32,300 to $37,2(&eTablelll-8). The agencies did not have sufficient data to
guantify the potential increase in oil spill risk, but analysis oflthéacilitiesshows that thegll hawe at

least one million gallons of oil storage capacity and for at least 9 facilities, an oil discharge could impact
sensitive environments, according to the harm c
environments are Plagpecific and includéransportation routes, flora and fauna, and recreational areas.

EPA FOSCs did not respondadayoil spill incidents in the Upper and Lower Pecos watershetigsden
2001 and 2017

111.B.4.3 Potential Environmental Impacts and Costs
111.B.4.3.1 Water Quality

As described in Sgion11.B.4.2, the agencies found tlestimatedmpacts of thdinal rule on theCWA
sectiors 404 and 402 programs to be smaltheUpperandLower Pecos River watershedSiven this
finding of minimal changes and the scale and scope of the SWAT model, the agencies did not model
watea quality impacts downstream from affected wetlands and streams.

Economic Analysis for the Navigable Waters Protection BusF A y A GA 2y 2F a2+ (G SNRm622 F (K|S




Il 22 Analysis of CWAurisdictional Change

[11.B.4.3.2 Drinking Water

According t o wddiabasd; thelpeer PEdINRIVE watershed (HUC 1306) includes 30
public drinking water facilities, includinfpur intakes two reservoirs, and 23 springs. There are no public
drinking water facilities (intakes, springs, or others) in the Lower PecossiatkrAs described in the
previous section, higher sediment loads due to reduced wetlands could increase the turbidity of source
water, but thespotentialeffects are expected to be small gitie@ minimalpredicted 404 program

impacts.

Table 11I-53: Public drinking water intakes in the Upper and Lower Pecos

watersheds
HUCA4 Number of intakes Number of people |Potential impacts from
served final rule
1306 4 37,12( Not quantified
1307 0 0 Not quantified
Total 4 37,12( Not quantified

Source: EPA analysis of SDWIS (2017) data.

111.B.4.3.3 Dredging for Water Storage and Navigation

The agencies did nobodelthe potentialimpacts of thdinal rule on reservoir sedimentatiofs
describedabove higher sediment loads due to reduced wetlands could incrediseentation in
downstream reservoirbut thesgotentialeffects are expected to be small gitie® minimalpredicted
404 program impacts.

I11.B.4.3.4 Potential Impacts to Tribal Resources from Affected Waters within and Upstream
of Rio Grande Tribal Lands

A total of 23 federally recognizettibal lands intersect with the Rio Grande River Ba&i€hanges in

the scope of CWA programs on facilities and activities within and upstream of tribattaulds

potentialy expo tribal resourceso incremental pollution from oil spills or point source discharges, and
adverse effects from dredging activit@sforgone wetland mitigation.

Of the 90CWA section402 discharge permits in the greater Rio Grande Basin, one dischargiets
on tribal land and 44 dikarge to waters upstream of tribal lands.

The Corps issued 25IWA section 404 permits affectimresources within the 23 tribal lands of the Rio
Grande Basin between 2010 and 2015. Of these, 120 permits distributed among 18 tribal lands affected
resources that may no longer be jurisdictional utite final rulebased on permit information contained

in the Corpsd6 ORM2 d asuarbaazedilablalld-9. Ansadditiapal 61C&/Acr i t e
section 404 permits were issued for dredge and fill activities affecting waters upstream of tribal lands in
the Rio Grande Basin, including 256 perngiestaining tovater$*s that may no longer be jurisdictional

under the final ruleln total over the §ea period potentiallyaffectedpermits within and upstream of

144No tribal lands intersected the other two case study basins.

145 Al 256 permits are associated with ephemeral streams, as indicated by ORMR6eRleerine, ephemeta. o
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tribal landsamounted t@5 acres and 600 linear fedtpermanent impact mitigation that may be forgone
under the final rule

The Rio Grande Basin in New Mexico includes two tribal lands agtive oil wells: theNavajo Nation
with one active oil welland thelicarilla Apache Natiorwith 17 active oil wells. There are
119subwatersheds (defined by-tiRyit HUCs) upstream of these tribal lands, with a total of 185 active
oil wells distributel among 11 upstream subwatersheds.

I11.B.5 Limitations and Uncertainty of Case Study Analyses

Several methodological and data limitations affect the case study analyses or contribute to uncertainty
These limitations are in addition to the limitations inheretiéodata sources previously discussed in
Sectionll.C. Theyinclude:

A Case study locations may not bidicative of nationwide impacts Case study locations do not
include watersheds predicted to see the largest changes in wetland areas or ephemeral streams af
may therefore not be representativgofentialimpacts of thdinal rule across the United States.
Factors considered by the agencies in selecting amoagta/candidateprioritized locations
for which primary wetland valuation studies were available and the states were less likely to
continue taregulate newhnonjurisdictional waters. While these locations show thafitied
rule may have relatively small impacts, the 404 program datd in the later national analysis
identify other watersheds wheresignificantlygreater amount of mitigation occurred i®12-

2015 to address impacts of permitted activitidsereforecost savings, environmental impacts,
and forgone benefiia these watersheasay be largefor smallerthan estimated for the three
case studies presented in this section.

A Available data ppvide only an incomplete inventory of existipgpjects and permits affecting
ephemeral streams and other wapatentiallyaffected by thdinal rule. The high resolution
NHD data do not consistently differentiate stream attributes according to tha #trearegime,
limting the agenciesd ability to identify a
baseline. Because of this limitation, EPA relied primarily on information provided in program
databases and/or NWI wetland attributes wheardghing the type obotentiallyaffected
waters. The information provided in these alternative data sources was not always sufficient to
categorize the flow regime; where this was the case, the agencies assumed that these waters are
not ephemeral. This rigdhave omitted relevant activities or permits from the analysis, which
would understate theotentialimpactsof thefinal rule.

A The analysis of the 402 program uses NWI data testimatethe flow regime of receiving
waters. To estimate which permitted disarges might be affected by tfieal rule, the agencies
relied on 402 permit locational information and NWI data. The agencies used the Cowardin
classification code assigned to the NWI resource closest to the coordinates of permitted outfalls to
approximae the flow regime of the receiving waters. If the Cowardin classification code of the
receiving water was either R4SBA (Riverihatermittent StreambedTemporarily Flooded) or
R4SBJ (Riveringlntermittent Streambedintermittently Flooded), the pertteéd discharge was

assumed to be an ephemeral water. The agencies used NWI instead of NHD to assess flow regime

of receiving waters because the NHD dataset does not consistently distinguish between
intermittent and ephemeral streanationwide The use of NWI data may result in an
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underestimate of the number of 402 permits potentially discharging to ephemeral astbes

NWI does not map all ephemeral streams and does not include a Water Riglifier for all
streams, which was used to ei®hine which streams mapped in the NWI weotentially
ephemeralHowever, becausée¢ agencies do not know how well the Cowardin Classification
System codes R4SBA and R4SBJ correspond to actual ephemeral flow conditions in,ttheefield
analysis may ovestimate the number of 402 permits potentially discharging to ephemeral
features

Projects permitted in 20122015may not berepresentative of future projects For the case

study analysis, the agencies assumed that projects peraritiedthe 404 prognaduring the

period of 20112015 are representative of projects that may be permitted over the next 20 years in
terms of the type and location of the projects, extent and character of the affected resources, and
mitigation requirements. In fact, future @édopment patterns may follow different distributions

and affect locations that the agencies did not consider for this analysis.

The analysisfocuseson compensatory mitigation as the main change under the 404

program. The404 permitting process promotegpenting impacts to waters through project

location and design and only where those actions are not sufficient is mitigation of the
unavoidable impacts necessary. For waters that are no longer jurisdiatidealthe final rulge

the incentive to prevemr limit impactsmayno longer be present. As such, impacts to existing
wetlands and streams may be larger than indicated by the impacts for permitted projects, thereby
understating thpotentialimpacts of thdinal rule.

The analysisof the 404 programconsiders forgone mitigation of permanent wetland

impacts only. The analysis of avoided costs, forgone benefits, and SWAT model scenarios
incorporate the impacts of forgone mitigation for permanent impacts to wetlands and omit
additional mitigation that myaalso be needed to compensate for temporary impacts. To the extent
that mitigation of temporary impacts results in the permanent protection of wetlands, the analytic
scenarios may understate fhatentialimpacts of thdinal rule on cost savings, forgobenefits,

and water quality.

The analysi®f the 404 programelies on the ORM2 data on permanent impacts and the

mitigation ratios to estimate changes in compensatory mitigation resulting frdmathmile. The
agencies assumed that 404 permittedgatsjprimarily affecCategory Ill wetlandaind streams.
Category lll water resourcese defined as not rare or unique and usually plentiful in the
watershedThe recommended compensatory ratios range from less than 1:1 tdfjafstine or
otherwise unique resources are affected the mitigation ratios could range from 2:1 for Category Il
wetlands to 3:1 for Category | wetlands. The estimated costs and berafite understated if
Category | and Il wetlands are affected. dbm&casesa mitigation ratio of less than 1:1 may be
required in such cases cost savings and forgone bemefitdoe overstated. Although the

agencies validated their assumptions based on statistical analysis of ORM2 data on 4,000 projects
where the relgonship between impacted acres and required mitigation ecods be isolated,

this analysis excluded any projects where impacts or mitigation included linear feet values and
any projects where some or all of the mitigation used creditslmurieesTo the extent that
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excluded projects used significantly different mitigation ratios, the estimated costs savings and
forgone benefits could be under or overstated.

The 404 permit cost savings analysis relies
The Corps estimatguermit applicatiorc o st s b as ed o nTheperfiitapglidatora | 6 p
cost savinganalysis for thdinal rule only includegpermits solely affecting watetiatmay

change jurisdictional status undbefinal rule (e g., epheneral streams antertainRPWWN-

type wetlands)Sinceh e i mpacts of t hese 0Opeornmiatvsagemigee ,|1 ets
used the | ower bound esti mat e oheusedfthel@wer ps o
bound estimate may underestite costs for larger projects or for permits in kight regions.

The use of t he Co ralposnderdstionatescostisavings eklativel tayusimg ¢he

costs of obtaining individual and general 404 permits cited by the Supreme CRapanoss

$271,596 and $28,915, respectively. 547 U.S. at &gy permits affecting both waters likely to

remain jurisdictional and waters likely to no longer be jurisdictional unddimtlerule are not
considered in the cost savings analySiast savings iy be greater than estimated by the

agencies in cases where eliminating some waters from permitting requirements streamlines the
process and reduces overall permit costs.

The analysis of forgone benefits associated with reduced mitigatipirements for ephemeral
streams, typically expressed in linear feet, focuses on the total ecological impacts associated with
reduced riparian area&s noted above gquirements for the riparian bufferdth vary from state

to state. The agencies assuntieat a 2500t buffer zoneon each stream side (5€f total)is

required around ephemeral streams in the analysis. Because somdostatispecify minimum
requirements for a buffer zone, while others specify a minimum requiremeb0dbat buffer,

the agenciesd6 estimate of the | ost riparian
understated for others.

The value of forgone benefits from reduced riparian areas around ephemeral streams could be
lower or higher compared to the WTP to avoidlared losses, depending on the role of
ephemeral streams and their riparian areas in a given watev&tiedtion of reduced mitigation
requirements for wetlands and riparian areas is based on benefit transfer from a study by
Blomquist and Whitehead (1998jat valued freshwater wetlands (including ripari&iyen that
riparianareas adjacent to ephemeral streparformmany of the characteristic ecological
functions performed by riparian areas adjacent to perennial and intermittent stsemay not
providea full spectrunof ecological functios (Zaimes et al. 2007}he estimated forgone

benefits for the reduction in riparian areas around ephemeral streams may be overstated

Transfer error may occur when benefit estimates from a study site are adogdl to forecast

the benefits of aproposed scenarioRosenberger and Stanley (2006) define transfer error as the
difference between the transferred and acgeherally unknown, value. The wetland valuation
study used in benefits transfee(, Blomquistand Whitehead, 1998)cused on wetlands within

the Ohio River BasinThus,it provides nearly a perfect match to the resource characteristics
considered in the analysis of forgone benefits. However, it was conducted 20 years ago and
public preferences fawetland protection may change over time. It provides a good, but not a
perfect match for the Lower Missouri River case study. Although the wetland types valued in the
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original study are the same as in tlmaver Missouri River case study area, public prefiees for
wetland preservation may differ across states and communities, for example, due to the difference
in the baseline wetland area, the importance of wetland preservation at the watershed level, and
other factors. Therefore, the estimated WTP vatoag under or overstate the value of forgone
benefits in the case study areas

Potential hypothetical bias may be present in the source study used in benefits transfer
Following standard benefit transfer approaches, this analysis proceeds underrtptiasshat
thesource study provides a valid, unbiased estimate of the welfare measure under consideration
(cf. Moeltner et a].2007; Rosenberger and Phippe07).

The effect of distance between thaffectedhouseholds and the affected wetlands was not
explicitly included in the analysis Following the Blomquist and Whitehead study (199&)e
agenciesassumed that all housdds inthe state where wetland lesoccur and households in

the counties adjacerd the affected resources that reside in the neighboring state hold the same
average WTP value for preventing wetland los$bs. agenciesould expect values for water
guality improvements to diminish with distance (all else equal) between the homeeaedaff
water resourced his difference is implicitly captured in the average WTP reported in the original
study. If the distribution of households by distance is diffelbebhtveen the study site and the
proposed scenarkite, the estimated value of forgetenefits could be biased either upward or
downward.

Water quality modeling focuses orpotential environmental impacts within the immediate
watershed The scope of the water quality models covers the HUC4 watersheds where wetland
changes occur. Howevehgpotentialimpacts of land use changes and forgone ecosystem
services are not limited to these watersheds. Changes in flows and nutrient and sediment fluxes
may also affect downstream waters. As such, the anahgsisinderstate thpotentialimpacts of
thefinal rule.

Water quality modeling scenarios assumevetland impacts distributed across subbasins
within a watershed.As describd in Sectionlll.B.2.3.1, the agencies distributgubtential

changes in 404 program impacts due tdfited rule amongall subbasins within the SWAT
watershed that had both existing wetlands and developed a@némapproaclof distributingtotal
watershed changesay understatpotentiallocalizedhydrological and water qualiiynpacts in
cases where projects are concentrated in a few subbasins within a wateosteedmple, in
watershed HUC 0509, the ORM2 dakeow mitigatedwetland impacts i83 subbasinsver 5
years whereas the agencies distributed impacts over 300 subbasin20 yeard-or watershed
HUC 0510, the ORM2 data show impactd insubbasins, whereas the agencies distributed the
impacts oveB4 subbasins fomodeling purposes.

The water quality models use a simplified representation of wetland functions in each
watershed.As described in Sectidil.B.2.3.1, the SWAT moded represent wetlands through

both land cover (HRUs) and as distinct hydrologic features within the subbasins. The SWAT
models represent two main categories of wetlands in each subbasin: abutting wetlands that are
hydrologically connected to the main reaé¢lasubbasin, and neabutting wetlands without a

direct connectionThe analysisised two HRU groups to represent each of the wetland land cover
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Il 22 Analysis of CWAurisdictional Change

types, and two SWAT hydrologic features, ponds and wetlands, to represent the hydrology of the
two wetland graps.SWAT pond functiors were configuredo represent neabutting wetland
hydrology by specifying the aggregated subbasin area and depth-abuttimg wetlands

according to the NWI data. In subbasins that include actual ponds, the wetland area wis added
the pond area since only one pond per subbasin is currently supported in SWAT. Abutting
wetlands hydrology was represented by the wetlands function of SWAT. By configuring the
model this way, the agencies can distinguish the two wetland categoriedéting thepotential
impacts but the modeling approacitherwise models the wetlands in a spatially aggregated
manner that does not account for the exact location of the wetlands within each HUC12
subbasins

A The analysisisedthe distancéetween certai oil storage or production facilities and watass
an approximate indicator aeasonable potential for a discharge for@WA section311
program There is significant uncertainty in the universe of oil storage or production facilities that
could be akected bythechange in CWA jurisdictional scope. The SPCC rule does not require
facility owners/operators to identify themselves to the EPA. Whéeagencies were able to use
locationdata for equipment associated watlsmall subset of the SP&@€gulaed univers€oil
production wells) and FRP facilities, these data provide only parsigiht intothereasonable
potential for a discharge of oil jorisdictional watershat determines SPCC and FRP
applicability.

I11.B.6 Discussion of Case StudyAnalysis Findings

Tablelll -54 to Tablelll -56 summarize the findings of the Stage 2 analysis across the three case study
areas. In general, annual avoided costs exceed annualized forgone benefitsliseuissed in Section

111.B.5 and noted in the summary tahlémitations of the dataurtailedt he agenc iqeantiy abi |
or monetizesome of theotentialenvironmental effects and forgone benefits offihal rule.
Table 11I-54: Scenario 0 %2 Potential impacts, cost savings, and forgone benefits in the Case Study
areas including potential impacts from all states in the watershed

Annual Avoided Costs Annualized Forgone Benefits

(2018% millions) (2018$ millions)

Low High Low High
Ohio River Basin
CWA 402 $0.0 $0.0 $0.0 $0.0
CWA 404 Permit Application $0.41 $0.41 N/A N/A
CWA 404 Mitigatiorm Wetlands&
Ephemeral Streams $8.46 $31.16 $0.70? $463
CWA 404 Mitigatiom Water Quality N/A N/A not monetize¢ not monetizec
CWA 404, Reservoir Dredging N/A N/A negligiblé negligible

CWA 31Xk FRP Requirements

not monetize(

not monetize(

not monetize(

not monetizec

CWA 31k SPCRequirements

not monetize(

not monetize(

not monetize(

not monetizec

SUBTOTA $8.87 $31.57 $0.70 $4.63
Lower Missouri River Basin
CWA 402 not monetize( not monetize( not monetize¢ not monetizec
CWA 404 Permit Application $0.27 $0.27 N/A N/A
CWA 404 Mitigatiorg Wetlands& $1.41 $551 $0.13 $0.84

Ephemeral Streams
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Il 22 Analysis of CWAurisdictional Change

Table 1lI-54: Scenario 0 % Potential impacts, cost savings, and forgone benefits in the Case Study
areas including potential impacts from all states in the watershed

Annual Avoided Costs

Annualized Forgone Benefits

(20183 millions) (2018% millions)
Low High Low High
CWA 404 Mitigatiormr Water Quality N/A N/A not monetize( not monetizec
CWA 404 Mitigatiomg Reservoir N/A N/A Negligiblé negligible

Dredging

CWA 31X FRFRequirements

not monetize(

not monetize(

not monetize(

not monetizec

CWA 31Xk SPCC Requirements

not monetize(

not monetize(

not monetize(

not monetizec

SUBTOTA

$1.68

$5.78

$0.13

$0.%4

Rio Grande River Basin

CWA 402

not monetized

not monetizeq

not monetize(

not monetizec

CWA 404 Permit Application $0.11 $0.11 N/A N/A
CWA 404 Mitigatiorg Wetlands& - - . .

Ephemeral Streams negligible negligible not monetize( not monetizec
CWA 404 MitigatioaWater Quality N/A N/A not quantified| not quantified
CWA 404 MitigatiofReservoir Dredgin N/A N/A not quantified not quantified

CWA 31Xk FRP Requirements

not monetize(

not monetize(

not monetize(

not monetizec

CWA 31X SPCC Requirements not monetize(  not monetize( not monetize¢ not monetizec
SUBTOTA $0.11 $0.11 $0.0Q $0.00

Total 3 Case Studies
TOTAL (Monetized Categorid $10.66| $37.46] | $0.83| $547

1Annualizedorgonebenefits are estimated at af@rcentdiscount rate.

2For comparison purposedye estimated annualized forgone benefits from reduced mitigation requiremiarttse Ohio River
Basinrange from a low 0$0.52 to a high$3.42million at a 7percentdiscount rate.

3The estimated increase in annualized dredging costs is estimatediégs®éhan one thousand dollars per year.

4For comparison purposesnaualized forgone benefits from reduced mitigation requirements in the Lower Missouri River

range from a lovof $0.09million to a highof $0.61 million at a 7percentdiscount rate

5The estimated anual mitigation cost sangs range fronmange of £00to $300(actual dollars, not millions of dollars)

Table 1lI-55: Scenarios 1 & 2 % Potential impacts, cost savings, and forgone benefits in the Case
Study areas excluding the potential impact from states that may continue their baseline dredged/fill
and surface water permitting practices

Annual Avoided Costs

AnnualForgone Benefits

(2018% millions) (2018% millions)
Low | High Low | High

Ohio River Basin
CWA 402 $0.0 $0.0 $0.0 $0.0
CWA 404 Permit Application $0.32 $0.32 N/A N/A
CWA 404 Mitigatiom Wetlands& >
Ephemeral Streams $6.64 $16.48 $0.3 $251
CWA 40Mitigation -Water Quality N/A N/A not quantifieq  not quantified
CWA 404 Reservoir Dredging N/A N/A not quanified| not quantified
CWA 31X FRP Requirements not monetize(  not monetize( not monetize( not monetizec
CWA 31k SPCRequirements not monetize¢  not monetize( not monetize( not monetizec

SUBTOTA $6.96 $16.80 $0.38 $251
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Table 11I-55: Scenarios 1 & 2 % Potential impacts, cost savings, and forgone benefits in the Case
Study areas excluding the potential impact from states that may continue their baseline dredged/fill
and surface water permitting practices

Annual Avoided Costs
(2018% millions)

AnnualForgone Benefits
(2018% millions)

Low |

High

Low |

High

Lower Missouri River Basin

CWA 402

not monetize(

not monetize(

not monetize(

not monetizec

CWA 404 Permit Application $0.27 $0.27 N/A N/A
CWA 404 Mitigatiorg Wetlands& 3

Ephemeral Streams $141 $551 $0.13 $0.4
CWA 404 MitigatioAWater Quality N/A N/A not quantified not quantified
CWA 404 MitigatiofReservoir Dredgin N/A N/A not quantifieq not quantified

CWA 31Xk FRFRequirements

not monetize(

not monetize(

not monetize(

not monetizec

CWA 31X SPCC Requirements

not monetize(

not monetize(

not monetized

not monetizec

SUBTOTA

$1.68

$5.78

$0.13

$0.%4

Rio Grande River Basin

CWA 402

not monetize(

not monetizeq

not monetize(

not monetizec

CWA 404 Permit Application $0.11 $0.11 N/A N/A
CWA 404 Mitigatiom Wetlands& negligible negligible not monetize( not monetizec
Ephemeral Streams

CWA 404 MitigatioaWater Quality N/A N/A not quantified not quantified
CWA 404 MitigatiofReservoir Dredgin N/A N/A not quantified not quantified

CWA 31Xk FRP Requirements

not monetize(

not monetize(

not monetized

not monetizec

CWA 31X, SPCC Requirements not monetize(  not monetize( not monetizeq not monetizec
SUBTOTA $0.11 $0.11
Total 3 Case Studies
TOTAL (Monetized Categorid $8.75| $22.69 | $051] $3.35

1Annualized benefits are estimated at @&rcentdiscount rate.

2For comparison purposede estimated anualizedbenefits from reduced mitigation requirements in the Ohio River Basin
range from a low of $0&to a high of$1.85 million at a 7percentdiscount rate.

3For comparison purposede estimated anualized forgone benefits from reduced mitigation requirerteeim the Lower
Missouri River Basin range from a lo$0.09million to a highof $0.61 million at a 7percentdiscount rate.

4The estimated annual mitigation cost savings range fr@®0$o $300 (actual dollars, not millions of dollars)

Table 11I-56: Scenario 3 %2 Potential impacts, cost savings, and forgone benefits in the Case Study
areas excluding the potential impact from states that may continue their baseline dredged/fill and

surface water permitting practices

Annual Avoided Costs

Annual Forgone Benefits

(2018% millions) (2018% millions)
Low | High Low | High

Ohio River Basin

CWA 402 $0.0 $0.0 $0.0 $0.0
CWA 404 Permit Application $0.22 $0.22 N/A N/A
CWA 404 Mitigatiorg Wetlands& $6.64 $16.48 $0.38° $251
Ephemeral Streams

CWA 404 MitigatioAWater Quality N/A N/A not quantifieq not quantified
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Il 22 Analysis of CWAurisdictional Change

Table 11l-56: Scenario 3 % Potential impacts, cost savings, and forgone benefits in the Case Study
areas excluding the potential impact from states that may continue their baseline dredged/fill and

surface water permitting practices

Annual Avoided Costs

Annual Forgone Benefits

(2018% millions) (2018% millions)
Low High Low High
CWA 404 Reservoir Dredging N/A N/A not quantifieq  not quantified

CWA 31Xk FRP Requirements

not monetize(

not monetizeq

not monetize(

not monetizec

CWA 31Xk SPCC Requirements

not monetized

not monetize(

not monetize(

not monetizec

SUBTOTA $6.96 $16.80 $0.38 $251
Lower Missouri River Basin
CWA 402 not monetize( not monetize( not monetizeq not monetizec
CWA 404 Permit Application $0.03 $0.(3 N/A N/A
CWA 404 Mitigatior Wetlands&
Ephemeral Streams $0.01 $0.(8 <$0.01 $0.01
CWA 404 MitigatioAWater Quality N/A N/A not quantifieq  not quantified
CWA 40Mitigation-Reservoir Dredgin N/A N/A not quantified not quantified

CWA 311 Compliance

not monetize(

not monetize(

not monetize(

not monetizec

CWA 311 Compliance

not monetize(

not monetize(

not monetize(

not monetizec

SUBTOTA

$0.04

$0.06

<$0.01

$0.01

Rio Grande River Basin

CWA 402

not monetize(

not monetize(

not monetize(

not monetizec

CWA 404 Permit Application $0.11 $0.11 N/A N/A
CWA 404 Mitigatiom Wetlands& Negligiblé negligible not monetize( not monetizec
Ephemeral Streams

CWA 404 Mitigatiorm Water Quality N/A N/A not quantifieq  not quantified
CWA 404 Mitigatiom Reservoir N/A N/A not quantified not quantified

Dredging

CWA 31Xk FRP Requirements

not monetize(

not monetize(

not monetizeq

not monetizec

CWA 31X SPCC Requirements

not monetize(

not monetize(

not monetizeq

not monetizec

SUBTOTA

$0.11

$0.11]

Total 3 Case Studies

TOTAL (Monetized Categorid

$7.11

$16.97|

$0.38|

$252

1Annualizedorgonebenefits are estimated at af@rcentdiscount rate.

2For comparison purposes, the estimatethaalized benefits from reduced mitigation requirements in the Ohio River Basir

range from a low of $02millionto a high of$1.85 million at a 7percentdiscount rate.

3 The estimated anual mitigation cost samgs range fronmange of £00to $300(actual dollars, not millions of dollars)

[II.C Stage 2 Quantitative Assessment of Potential National Impacts

llI.C.1 Potential Cost Savings and Forgone Benefits of Reduced Wetland Mitigation

Requirements

The case studies demonstrate thath limitationsconstraint h e

agenciesb6

abil

potentialeffects of thdinal rule on theCWA sectiors 402 and 311 progranacross the countryputthat
it is possible to quantify and value at least some of the potential effectsfivfativelle on theCWA
section404 programnationwide Accordingly,to evaluate theotentialimpacts of thdinal rule, the

ity

t

agencies focuseuh potential CWA sectiond04 programimpacts for which data are sufficient to develop
guantitative estimates at the national level. The approach incorporates the predicted state response under
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Il 22 Analysis of CWAurisdictional Change

various scenarioseeSectionll.A.3). Inputs for this analysis were derived using the same approach as
described for the case studisséSectionlll.B.2.2.2), which relies orsectiond04 permit data from the

Corpsd6 ORM2 database to i deatentialfyaffectediby thdinal mle.foe s our

estimate cost savings, the agesaised the same methodology described in SedtiBr2.2.2.1 To
estimate forgone benefits, the agencies aseeta function benefits transfer to value forgoedand
mitigation (seeAppendix D.

Nationatlevel estimate®f this analysis are summarized beld@ablelll -57 presents nationdével cost
savingsrom reduced penit requirementsTablelll -58 presentationatlevel cost savings from reduced
mitigation requirementdablelll -59 presents totahationatlevel cost savinggsum of permit cost
savings and reduced mitigation requirement savifigajlelll -60 presents forgone benefit estimates
based on annual WTP for wetlands under each of the state response sceiadelesel estimates of
cost savings and forgone benefits are provided in Appdadix

As shown in the tableghe estimated cost savings from avoided perapmiplicatiors and mitigation
generallyexceedorgone benefits of wetland$his is true for all four state response scenarios the
agencies analyzezhd under most cost or WTP assumptiéits example, under Scenasil and?,
annualcost savingsange betweenlB0.6million and £63.7million (under low and high cost
assumptions)compared t@stimated forgone benefibé $62.5million (based on mean WTR)owever,

the high estimate dbrgonebenefitsbased orthe 93" percentile of the WTP for wetlangsotectionare
greater thathelow and highestimatedtost savingsinder Scenario 0 and greater than the lower bound of
cost savings under Scenarios 1, 2, and 3.

Table 11I-57: Estimated national average annual reduction in CWA 404 permit application costs

Permit Unit Costs from Corps NWP Re%ﬁ:ggfﬁﬁgg#ﬁ:t?\ﬁﬁ?ﬁal Estimated Reduction in Permit
Type Analysis (208%$)° Rule Costs (millions 208$)
Scenario 62
IP $15,10( 81 $1.22
GP $4,50C 5,783 $26.02
Total 5,864 $27.2
Scenario &23
IP $15,10( 38 $0.6
GP $4,50( 3,119 $14.0
Total 3,157 $14.6
Scenario 34
IP $15,10( 28 $0.4
GP $4 500 2,509 $11.3
Total 2,537 $11.7

1Estimated anual average permit reductions based permitsissued in years 2012015estimated toonly affectRPWWN
type wetlandsor ephemeraktreams

2Includes all states except Hawaii.
3Scenario 1 and 2 are identical for the CWA section 404 progreatysis These scenariaaclude Alaska, Alabama, Arkans
Arizona, Colorado, Delaware, Georgia, lowa, Idaho, Kansas, KentuckignhoMissuri, Mississippi, Montana, North

Carolina, North Dakota, Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, Texiad, Utah,
Wisconsin
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Il 22 Analysis of CWAurisdictional Change

Table 1lI-57: Estimated national average annual reduction in CWA 404 permit application costs
EstimatedAnnual Average
Reduction in Permits withrinal
Rule

Estimated Reduction in Permit
Costs (millions 208$)

Permit Unit Costs from Corps NWP
Type Analysis (208$)°

4IncludesAlaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Loissoari, Mississippi, North Dakota,
Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, and Texas

5But see suprat footnote 117.

Table 111-58: Estimated national average annual cost savings of reduced mitigation requirements
resulting fromther evi sed definition of AfAwaters of the U

' ' .Esti'matedAnm'JaI Averagg Low High
Unit | Mitigation Re??uu(igonunder Final (millions 2018%) (millions 2018%)

Scenario 62

Acres 974.0 $57.9 $125.5

LF 445,74¢ $159.3 $360.C

Total $217.2 $485.5
Scenario 12

Acres 399.3 $22.5 $43.3

LF 301,33¢ $93.4 $205.9

Total $115.¢ $2491
Scenario 34

Acres 317.6 $13.4 $28.2

LF 222,46¢ $84.0 $174.6

Total $97.5 $202.8

1Estimated anual average mitigation reduction based permits issued in years 202D15 with mitigation requirements on
waterwaysdetermined to beRPWWNMNype wetlandsor interpreted to beephemeral stream<£Excludes permits issued for
mitigation or restoration activities because the main purpose of theseities is to restore or enhance ecosystem services
provided by water resources as opposed to dredge and fill activities that lead to permanent or temporary losses of ecc
servicesQostsavings are calculated by multiplying the cost of each mitigataa or linear foot (low and high estimatdey
each stateby the expected reduction in annual mitigation requiremertsgd summing thestate-levelacreage and linear feet
values for each scenario.

2|ncludes all states except Hawaii.

3Scenario 1 and &re identical for the CWA section 404 programalysis These scenariaaclude Alaska, Alabama, Arkanse
Arizona, Colorado, Delaware, Georgia, lowa, ldaho, Kansas, Kettogkigng Missouri, Mississippi, Montana, North
Carolina, North Dakota, Nebikes New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, Texaandtéfisconsin

4IncludesAlaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Missouri, Mississippi, North Dal
Nebraska, New Mexico, Nevada, Oklahomaitis€arolina, South Dakota, and Texas
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Table 111-59: Total national estimated annual cost savings (millions 2018%)

CostTvoe Scenario & Scenariol&2? Scenario 3
yp Low High Low High Low High
PermitCost
Savings $27.2 $27.2 $14.4 $14.6 $11.7 $11.7
Mitigation Cost 4 d d
Savings $217.2 $485.5 $115.9 $249.1 $97.5 $202.8
Total $244.5 $512.7 $130.6 $263.7 $109.2 $214.5

lIncludes all states except Hawaii.

2Scenario 1 and 2 are identical for the C¥é&tion 404 programnalysis These scenariaaclude Alaska, Alabama, Arkanse
Arizona, Colorado, Delaware, Georgia, lowa, Idaho, Kansas, Kemtoegkigng Missouri, Mississippi, Montana, North
Carolina, North Dakota, Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, Texad Witsdgnsin

3IncludesAlaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Misssigsijppi, North Dakota,
Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South Dakota, and Texas
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Il 22 Analysis of CWAurisdictional Change

Table 111-60: Total estimated annual national forgone benefit of reduced mitigation requirements resulting from the revised definition of

t he nwa theUn#ted &tlates,0 by potential state response scenario
i h
EstimatedAnnual| Mean WTP per Mean Estimate Lower 8" WTP Lower 2 Upper 93" WTP Upper oF
. of Forgone Estimate of Estimate of
Scenario Households Forgone household per . per household .| per household |
Mitigation Acres | acre (20B$) Benefits per acre (208%) Forgone Benefit per acre (208%) Forgone Benefit
(millions 20B%$) (millions 201B$) (millions 20B$)
Scenario 62 116,987,66 1,485.67 $0.02 $173.2( <$0.01 $28.62 $0.10 $554.94
gff”ar'o B 44,708,734 745.18 $0.02 $62.49 <$0.01 $8.22 $0.10 $206.7C
Scenario 3* 31,023,82f 572.97 $0.02 $55.15 <$0.01 $6.04 $0.10 $192.31

1Estimatedannual average mitigation reduction based permits issued in years 202D15 with mitigation requirements owaterwaysdetermined to beRPWWNype
wetlandsor interpreted to beephemeral streamsExcludes permits issued for mitigation or restoration atieig because the main purpose of these activities is to restore ¢
enhance ecosystem services provided by water resources as opposed to dredge and fill activities that lead to permanpotanytémeses of ecosystem services

2|ncludes alktates except Hawaii.

3Scenario 1 and 2 are identical for the CWA section 404 progreatysis These scenariaacludeAlaska, Alabama, Arkansas, Arizona, Colorado, Delaware, Georgia, low
Idaho, Kansas, Kentucky, Louisiana, Missouri, Mississippi, Moritrth Carolina, North Dakota, Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South D
Texas, Utah, and Wisconsin

4IncludesAlaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Missouri, Mississippi, North Bralstxe, Nimv Mexico, Nevada, Oklahoma, South
Carolina, South Dakota, and Texas
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Il 22 Analysis of CWAurisdictional Change

I1I.C.2 Potential Impacts to States

For states, the final rule coutdsult in increaseddministrative costs from taking on responsibilities
regulate newlyonjurisdictional waters. Although the potentsate responses to the final rule are not
limited to dredge and fill activitieshis analysis ofpotentialimpacts to states is based on the predicted
change in jurisdictional dredge and fill activity estimated in Section I11.C.1 above. Dependingtbemwhe
states currently have an active dredge and fill or wetlands program and how the state responds to the fina
rule, states may incur costs for initiating a new progoafor expanding an existing program,toe final

rule mayhave no effectn state osts All states that have not already assumed>M&A section404
programcould incur cost savings from potential reduction i@WA section 401 reviews of Corissued

404 permits. Based on the federalism analysis in Sedtha3, the agencies estimated which states may
take on the responsibilities and associated costs of regulating waterahao longer bgurisdiction

under the final rule. This transfer of costs from the federal to the state level would occur for states that
choose t@reate a dredged and fijfogramunder state lawo regulatewaters that become non
jurisdictionalor to expand their owrxistingdredge andfill or wetland programs to cover waters that
become no#jurisdictional. These statesayalso incuradditional upfront costs to set up or expand their
programs. The agencies used the federalism analysis to determine which states may be likely to do
nothing in response to the final rule. The potential options that states could choose in respons®&to the fi
rule are:

A Continue broad regulations of affected waters. This would apply to New Jersey, which has
assumed th€WA sectiord04 program and regulates waters more broadly than the G\Wér
state law

A Pursue assumption tie CWA sectiond04 programStaes currently considering assumption are
Arizona, FloridaJndiang Maryland, Minnesota, Nebraska, North Dakota, Oregon, and
Wisconsin(Feret, 2019)It is presumed that if states assume the 404 program that they would
extend coveragender state lawo waters that experienced a jurisdictional change under the rule,
but this does not necessarily follow.

A Start a state dreddendfill or wetlands programto cover allfiwatersof the stat@including
federallynonjurisdictional waters

A Expandan existingstae dredgd andfill or wetlands programto coverfederallynon
jurisdictional waters

A Reduceanassumed CWA sectiod04 program. This would apply only to Michigan, which limits
its program to the jurisdictional scope of the CWA

A Continueexistingregulations which may or may not regulagéfected waters.

Depending on which option states chowseesponse to thignal rule, theymayincur a certain set of

costs Initial costs could include application costs for assumingiW& section404 programhiring,

training, information technology infrastructure, creating the annual report for an assumed 404 program,
and administrative revision of statutasprogramsilf a state initiated a dreddend fill programunder

state lawin response to the rulthe agencies assume tlia¢ statavould also likely incur similar costs

with the exception of th€EWA section404 application and 404 annual report costs. States expanding an

Economic Analysis for the Navigable Waters Protection BusF A y A GA 2y 2F a2+ (0 SNR762 F (0 K|S




Il 22 Analysis of CWAurisdictional Change

existing dredge and fill programmayalso incur hiring and training costs, hiLis uncertain whether they
would need to incur additional information technology costs or costs for administrative revisions to
statutes or programRecurring costs could inclugeermit reviewand legal costslablelll -61 shows
which costs states woufgbtentiallyincur according to potential response options.

Table 11l-61: Potential state 404 costs incurred by scenario

Recurring Cosf€ost
Initial Costs Savings
<
o
<t <t
N 5 5
S 5 o 2 | =
§S §8 | & g 3 | =
= B = o= (= e =t
S| o 2 | 82| g5 | 28| = | 83| _
= 5 2 = Ecs | 25| E&E £ 2| 3
g9 = s = cEs | §3 T | 83 2
Scenario << T = £r <a < a S 3
No changecontinue
broad regulations G ¢ ¢ ¢ ¢ ¢ ¢ ¢ G
Pursue assumption Yes Yes Yes Yes Yes Yes Yes CO.St Yes
Savings
Start state wetland c ves Yes Yes c ves ves Cqst Yes
program Savings
Expandexistingstate C Yes Yes |Uncertain C Uncertain Yes CO.St Yes
wetland program Savingg
Reduce state 404 Yes Cost
program G ¢ ¢ ¢ ¢ Savingy ¢ G
No changecontinue Cost
narrow regulations G ¢ ¢ ¢ ¢ ¢ ¢ Savingg G

Values forcosts were gathered from multigleurcesand are shown ifiablelll -62. Values for hiring,
training, IT support, staffing and legal support are assumed to be similar between 404 program and state
dredged and fill permitting programs.

A 404 Assumption Application/Investigation Cost§ States that decide to assume the 404
program will incur costs from applying for assumption as well as investigating assunAption.
EPAICR estimates thatompleting the assoption application costs approximaté&g4,000 on
averageper stat€U.S. EPA, 201Y. This estimate is based arstate requirin§20 hours to
prepare the documentation and an average state employee salary of $60,210 multiplied by a 1.6
overhead factoiThe ICR estimate focuses on the hours required to complete the actual
application.Stateswill alsotypically spend significant resources investigating the feasibility of
assuming the 404 program prior to completing the actual application. The Associ&iateof
Wetland Mamgersestimatedhat, on average, states sp&225,000 to investigate assumption
(Hurld & Linn, 2008)

A Hiring Costs i No sources were found that discussed hiring costs for 404 prograstate
dredgel andfill programs but a 2016 Society for Human Resource Management Survey found
that the average ceper-hire (sum of internal and external recruiting costs divided by the number
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Il 22 Analysis of CWAurisdictional Change

of hires) for companies is $4,129 (SHRM, 2018)is value provides a benchmark of expected
hiring burden for each position.

Training Costs1 Although there are no detailed assessments on costs for tr@inthgrocesses

are |likely to vary by d404 assunptiddfienstmastiimabef f e a s i
potential training costs. Thetatedescribed th@eed to hire 80 10 project managers who would

train with the Corps for about 20 24 months before they could begin issuing per(vitater

Policy Interim Committee, 2016Faking the number of stafflividing by the average numbefr o

annual permits in Montana between 21115 (796 permits), multiplying iyhe average state
employee salary of $60,210.S. EPA, 2017)then multiplying the result by two yields a training

cost per permit that can be multiplied by the average annuderurhpermits for each state.

Information Technology Costsi There is limited information on the cost of nElw

infrastructure for states to administer 404 progranstate dredgeandfill programs but a few

state feasibility studiesn 404 assumptioimdicate that the costanbe significant. Minnesota

estimated that they wouldcur a onetime cost of $3 million to set up an online permitting and
reporting systemMinnesota DNR and BWSR017). \irginia estimated that upgrading the
statebs databases and I T infrastructure to e
$2 million the first year, about $1 million the second year, and $0.5 million the third year, or

roughly $3.5 million in tothinitial IT costs(Virginia Department of Environmental Quality,

2012. Both states already have a wetlg®dmittingprogram.

Administrative Revision Costsi Some states may incur costs from administrative rulemaking
and amending staeswhether theynitiate, expand or reduce state progranthough

Michigan has assumed tRAVA section404 program, the state limits the program to the
jurisdictional scope of the CWA. While in the lotgym thismaylead to reduced permitting

costs, in the shotterm the statecould incur administrative costs in order to revise its statute and
permitting requirements within two yedfd.S. EPA and Department of the Army, 2018a)

Permit Review Costsi While states that take on additional responsibilities of regulating non
jurisdictional waters may need to hire additional staff, the agencies estimate this cost purely for
illustrative purposes and not for the national costs, as it is a transfer ©froostthe federal
government to states. To estimate review costs per state dredged and fill permit, the agencies use
values from the CWA section 404 assumption ICR, which estimated an average permit review
time of 10 hours and average state salary ofZH80(U.S. EPA, 2017). Multiplying the salary by

an overhead factor of 1.6 yielded an average salary of $96,336. After dividing the salary by the
number of working hours per year (2,000 after accounting for two weeks of vacation) to calculate
an average holy wage of approximately $48.17 per hour, the agencies multiplied the hourly
wage by the average permit review time of 10 hours. This yielded an average review cost per
permit of $493 after converting to 2018 dollars.

401 Certification Review Cost Savingi For states expected to experience cost savings
resulting frompotentiallyreducedCWA section 401 certification reviews of Corjssued 404
permits, the agencies estimated a range of values for cost savings per permit. Values were
gathered from caseusties conducted by the Association of State Wetlandalyens(ASWM).
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ASWM surveyed 11 stat¥§and asked them for estimates regarding the number of FTEs

required forCWA section 401 reviews. The agencies divided FTE estimates by the number of
average annudO04 permits for the state, which yielded a range of estimates for FTES required

per permit. ASWM asked states for FTE estimates for all 401 reviews of federal permits,

including Federal Energy Regulatory CommissiRRIA Sectiors 9 and 10, and Nuclear

Reguatory Commission permits in addition to 404 pernmi®st permits that states review are

404 permitsalthough they are typically not the most complear example, according to the

ASWM case studies, 99 percent and 90 perce@MaA section 401 certificains are for 404

permits in Louisiana and North Carolina, respectival$\\VM, 2011). Because most permits
reviewed areCWA sectiond04 permits and there is no additional information for how many

FTEs each state requires to only review 404 permits, thei@geassumed that FTE estimates

from ASWM are for 404 permits only. Dividing FTE estimates by the number of 404 permits for
the ASWM case study states then multiplying by the average state employee salary yielded a
range of 401 review costs per permit riaggoetween $8-$1,847, with an average review cost

per permit of $71 The agencies multiplied these low, mean, and high values by the number of
404 permitdssued for waters thatay become nofurisdictional( wet | ands coded a
and streams codeds fiRi veri ne, Ephemer al andtherefotslodd Cor p
no longer need 401 certification review.

A Annual Report Costsi Stateghat assume th8WA section404 program must submit an annual
report tothe EPA assessing their program. U.S. EPA (2017) estimates that each state will need 90
hours to collect data, analyze the information, and prepare the annual report. Based on a state
employee salary of $60,210@a 1.6 overhead factor, annual report generation would cost
$3,752 per state.

A Legal Costsi There is limited information on legal costsassumed04 programs or state
dredgel andfill programs.However, Arizongrovided a quantitative estimatetheir 404
programassumptiorieasibility study Arizona projected that they would require $220,060
yearfor legal support services by the state attorney gefriaona Department of
Environmental Quality, 2018)

Table 11l-62: Estimated state costs related to changes to 404 program and dredged and fill
programs

| Low (20B$) | Mean (20B$) | High (20B$)
Initial costs
Application for 404 Assumption $24585 $24585 $24585
404 Assumptionnvestigation $263,50¢ $263,504 $263,50¢
Hiring Cost per FTE $4,309 $4,309 $4,309
Training Cost per Pernhit $1985 $2,233 $2,481
Information Technology $3,073,08¢ $3468,897 $3,864,70(C
Administrative Revision Unknown Unknown Unknown

1EASWM case studies on resources devoted to section 401 reviews include Delaware, Georgia, Idaho, Kentucky, Louisiana,

Missouri, North Carolina, South Carolina, Tennessee, Texas, and Wisconsin (ASWM, 2011).
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Il 22 Analysis of CWAurisdictional Change

Table 111-62: Estimated state costs related to changes to 404 program and dredged and fill

programs
| Low (20B$) | Mean (20B$) | High (20B$)
Annual recurring costs

Annual Report for Assumed 404 Program $3.843 $3.843 $3.843
Review peiStateDredgeal and Fill Permit $493 $493 $493
401 Certification Review Cost Savings @erpsissued

404 Permit -$48 -$671 -$1,847
Legal Costs pdétermif $140 $140 $140

1Training costs based on Monta@deasibility study of assuming the 404 program and the number of average annual pe
in the state between 201-2015.

2 Legal costs based on Ariz&éeasibility study of assuming the 4prbgram and the number of average permits in the sta
between 20112015.

There is significant uncertainty with many of these potential state costs, particularly the initial costs, that
makes them difficult to estimate nationally. There is uncertainty as to which states would assume the
CWA sectiond04 program. Furthermore, thetual net cost for states assumingG@heA sectiord04

program will depend on whether they were starting a program from scratch or transitioning from an
existingdredgel and fill program. For those states that do not assumewta& sectiord04 program, hiu

have an existingredgel and fill program, their costs for expanding their program will depend on how
comprehensive their existing program is. Finally, the reducti@V¥f sectior401 certification reviews

will free up state staff that alreadyvesa familiarity with reviewingdredge andill activities. It is very

likely that states will shift these employees to any expanded effort. As a result of these uncertainties, the
agencies decided to only develop national estimatedréolge and fill permit review costs andWA
section401 cerification review cost savings.

The agencies assignedst estimatet eachstatebased orthe federalism analysis in SectibrA.3 and
which statehave alreadyassumed the 404 prograifhe criteria forassigningscenarios thagtateanay
follow are shown immablelll -63. In addition Michiganmay needo reduce its assumed 404 program
because it does not regulate beyond what federal regulations rétpuvever the agencies cannot
estimate theesultingcost savings from reduced 404 permittberause the ORM2 database does not
contain allpermits forthe states that have assumed the 404 program.

A States that are expected to continue current practices and experience no change in permitting
costs angbotential401 certification review cost savingavetheir owndredgel and fill program
(or a stateun 44 program in the case of New Jersegyulate waters more broadly thithe
CWA requires, and do not have broad legal limitatiditere are 24 statdéisathave these
characteristicdetailed inTablelll -63.

A Statesthat are expected to start their odnedgel and fill programsdo notcurrently have their
own program, do not regulate waters more broadly than the CWA requnon not have broad
legal limitationsthat would hinder them from starting their own prografigere arel4 states
thathave these characteristi€ostswere céculatedfor these statelsy multiplying theaverage
number ofall annual 404 permitis the statdbetween 201-R015by the average review cost per
permit. CWA section 401 review cost savings were also calculated for these states.
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A States that are expectedexpandiredgel and fill programs already haam existing state
program, do not regulate more broadly than the CWA requires, and do not have broad legal
limitations. There are 6 states with these characterigflosts for states that are expected to
expand statelredgel and fill programsawvere calculated by multiplying the average number of
annual 404 permits thataybecome no#jurisdictionalin the statdwetlandscodedas
ARPWWNdoandst r eams coded as ifmRitvheer iCoe,p sBHpyhbeRrnvE2r adlgc
average review cost per pernitbtentialCWA section 401 review cost savings were also
calculated for these states.

A States that are expectedctntinuetheir currentnarrow regultionsandincur netcost savings
from potentiallyreduced 40Zertification reviewsnay or may not havémeir own dredge and
fill programs, do not regulate waters more broadly than the CWA, and have broad legal
limitations There are 6 states with thed®racteristicsOnly potential401review cost savings
were calculated for these states.

Table 111-63: Potential state 404 response scenarios based on dredge and fill regulation criteria

Has aState dredgel |Regulates waters mor
. . Does not havebroad
Scenario and fill program broadly than the CWA oo
. . legal limitations
(inland) requires
No change, continue broad
. 1 1 1
regulations
Start statedredged and fillprogran? 0 0 1
Expandexistingstate dredged and fill
1 0 1
progrant
No chapgecontmue narrover Oor1l 0 0
regulationg

1 States assumed to continue broad regulations and experience no change are California, Connecticut, Florida, lllinqis
Maine, MarylandMassachusetts, Minnesota, New Hampshire, New Jersey, New York, North Carolina, Ohio, Oregon,
Pennsylvania, Rhode Island, Tennessee, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming.

2 States assumed to start their ovenedged and fillprograms are Alabama, Alaska, Arkansas, Colorado, Georgia, Louisia
Missouri, Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, South Carolina, and Texas.

3 States assumed to expand stateedged and fillprograms are Delaware, Hawaii, lowa, Kanstmtana, and Utah.

4 States assumed to experience no change and net cost savingp@temtially reduced 401 reviews are Arizona, Idaho,
Kentucky, Michigan, Mississippi, and South Dakot2 § S@SNE G KS | 3SyOAaSa | NB | ghddk
dredged and fill program.

Tablelll -64 providesestimatedstate404 permitting costs and 401 costs savings after accounting for each
of the different scenarios. As mentioned previously, the state permitting costs are considersiera t

cost from the federal government to those states that elect to provide state oversight to those newly non
jurisdictional waters. As such, they will not be included in national rule estimates.
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Table 11l-64: Estimated total annual state permitting costs and cost

savings for all states

Permitting costs

Cost savings from reduced 401 revie{z018$)

(20189)

Low

Mid

High

$9,043,19¢

-$147,91¢

-$2/068,787

-$5,669,26!
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IV %2 Regulatory Flexibility Act (RFA) Analysis

V. Regulatory Flexibility &t (RFA) Analysis

The Regulatory Flexibility Act (RFA, 5 U.S.C. stq, Public Law 96354), amended by the 1996 Small
Business Regulatory Enforcement Fairness Act (SBREFA), requires the agencies to consider the
economic impact that a new rule will have on small entities. gurpose of the RFA and SBREFA laws

is to ensure that, in developing rules, agencies identify and consider ways to avoid undue impacts on
small entities that will be affected by the regulation, whether as small entities that will be subject to
regulatoryrequirements or as small governments that will be responsible for complying with or

admi ni stering the regulation. While the RFA doe
small entities if there are legal, policy, factual, or other reafwnmsot doing so, it does require that

agencies:

A Determine, to the extent feasible, the economic impact on small entities subject to the rule;

A Explore regulatory options for reducing any significant economic impact on a substantial number
of such entitiesand,

A Explain the ultimate choice of regulatory approach.

For any noticeandc o mment rul e it promul gates, the agenci
promulgated, have a significant economic impact on a substantial number of smallentifie8 S| SNOSE
or prepare a Regulatory Flexibility Analysis if the Agency cannot make this certification. Small entities
include small businesses and small organizations as defined by SBA, and governmental jurisdictions with
populations of less than 50,000.

Thefinal rule is not expected toave a significant economic impact on a substantial number of small
entities under the RFA. This is a deregulatory adtat reduces the jurisdictional scope of QWA.

The burden on entitieggulated under the CWihat areaffected by thiginal rule, including small
entities, is reducefbr mostcompared to th2019baseline The agenciethereforecertify that this action
will not have aignificant impact on a substantial number of small entities

IV.A Entities Regulated under Clean Water Act Programs

Thefinal rule will affect entities regulated under CWpogramshatimpactwaters whose jurisdictional

status will change. The potential impact of the regulation on small entities is difficult to assess due to the
lack of sufficient geospatial data identifying waters resources that will incur a jurisdictional change and
resultingdifficulty in identifying regulated activity that may be affected. The agencies reviewed available
information on the type of entities that are regulated under the CWA section 311, 402, and 404 programs
primarily affected by thiginal rule, with the purpse of identifying sectors with small entities that may

incur impactsThefinal rule is expected to result in fewer entities subject to these programs, and a
reduced regulatory burden farportionof the entities that will still be subject to these programs. As a

result, small entities subject to these regulatory prognartiee aggregatare unlikely to suffer adverse
impacts due to compliance with the regulation.

Under theCWA section 402 progranentities are covered by either an individual or general permit. The
entities covered by an individual permit, whether public or private, discharge to waters of sufficient size
to accommodate their effluef@ased on the results from the case study aralysdy a very small
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number of NPDES permitted facilities were identified as potentially discharging to a water that may be
affected by thdinal rule. The agencies presume thia¢ results from the case study analyses likely hold
for the rest of the count, and thamost of these watethat have permitted dischargsgl be unaffected

by the regulation. Those individual permittees that do discharge to waters that experience a jurisdictional
change will still require an individuglermit butmay actuallyexperience a reduction in their regulatory
burden if the stringency of their limits modified by their permitting authorityf such modifications are
allowed under applicable aftibcksliding provisionsThose entities whose activities are covered by a
NPDES general permit are not likely to significantly affectedby thefinal rule. General permits are
generic documents intended for a specific type of activity that can impact water resources. Obtaining
coverage under a general permit typically doegemuire a sitespecific assessment, and so takes less
time and effort than an equivalent individual permit. However, to obtain covenalge a general permit

the entity must accept the terms of the permit as wriftha agencies assume that neligible

permittees willseek coverage under a general permitfangb the cost and potential delaysaddite

specific assessmeat the jurisdictional status of water resources that may be affbgtéetir activity.

As a resulttheagenciegenerallydo notanticipate that general permittees will be impacted byitiad
rule}*” Small entities are a subset of these entities subject to general permits and they will be equally
unaffected:*®

Based on the lack of identified impacts in the three case study an#hgsagencies consider the
potentialeffects on the regulated community of NPDES permit holders to be minimal to none. This
finding extends to those NPDES permit holders that are small entities.

For theCWA section 404 program, thimal rule will reduce the number of waters un@wA

jurisdiction, and this will in turn reduce the amount of avoidance, minimization, and mitigation measures
necessary to obtai@WA section 404 permit coverage, as welfeducethe total number of futur€ WA
section 404 permitd.he agencies reviewed national 404 permit data from 2011 through@iEstify
North American Industrial Classification System (NAICS) categargesesponding tentities that
obtained404 permit coerageduring that periodbutare eithemnot expected to require 404 permit
coverage under tHenal rule or would see reduced requirements based on the affected.waters
instancesvhere the permitted activity affected only waters that change juristittstatus under the final
rule, a permit would no longer be required. In other cases where the permitted activity affdcted
jurisdictional and nofjurisdictionalwatersunder the final rule, the permigquirementsvould be
reducedBased orhistorical data for 2011 through 201Betagencieglentified an estimated,129
permitactiors thatcould face different requirements under the final rilile determine the number of
unique affected entities, the agendaentified permits with identichproject names and, where possible,
companiewith multiple projects/permitfRemoving these duplicate permit recorésulted in an
estimated,101 uniqueaffectedentities.

The agencies identifieithe NAICS industry of eacpermiteebased on the reported project name and
work type The agenciefirst identified the general category of work based on thelitsid work type:

147 An exception may occtin arid areas of the country where more water features may change jurisdictional status due to the
final rule, assuming a continued ovagplication of jurisdiction posBWANCGand postRapanosin these areas the NPDES
authority may require fewer entiti¢o obtain general permit coverage.

148 See above EA tables for a discussion of the total estimated avoided costs.
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agriculture, development, drgidg, energy generation, mining and drilling, transportation, structure, or
other.The agencies then further rediththe work type to reflect the specific activity that occuared
associated each specific work typwith one or more @ligit NAICS industrycodes.TablelV-1 provides a
summary list of the NAICS categories that engage in progstisiatedo be affectedby thefinal rule,

and the total number afffected entitiesThe agencies/ere able to assign an industry tofg8cent of
permitees. In two percent of cases, the reported work type and project name did not [mafficient

information to classify the permiity a specific NAICS sectotheseeni t i es are | isted
TablelV-1.
The Small Business Administration (SBA) has developed size standards to carry out the purposes of the
Small Business Act. These size standards are used for defining small entities unde.thkeR
agencies usetthe applicable SBA small entity size standards and available 2012 Economic Census and
2017 Census of Agriculture datg firm revenue or employment size categotgesstimate the
percentage of entities that meet the small businesgatd in each NAICS industriyn cases where data
were unavailable to determine the fraction of small entities, the agencies conservatively assumed
100percentAs summarized iTablelV-1, the agencies estimate tha839 small entitieccouldbe
affected by changes in 404 permit coverage under theonB80 small entities per yeam average
Table IV-1: CWA 404rogram NAICS$ategories
EstimatedNumber of | EstimatedNumber of
NAICS Codes NAICS Industry Description Affected Entities |Affected Small Entitie
Subsector 11 Agriculture Forestry, Fishing, and Hunting 235 226
SubsectoR111 Oil and Gas Extraction 63 63
SubsectoR121 Coal Mining 150 149
Subsector 223 Nonmetallic Mineral Mining and Quarrying 44 44
Subsector 211 Electric Power Generation, Transmission,
S 127 56
Distribution
Subsector 212 Natural Ga®istribution 24 9
Subsector 223 Water, Sewage, and Other Systems 27 20
Subsector 236 Construction of Buildings 1,464 1,464
Subsector 237 Heavy and Civil Engineering Construction 703 703
Subsector 482 Rail Transportation 37 37
Subsector 486 Pipeline Transportation 82 63
Subsectob622 Waste Treatment and Disposal 14 7
Subsector 9262  |Regulation and Administration of
) 73 0
Transportation Programs
Unassigned n/a 58 58
Total n/a 3,101 2,899
Source: EPAnalysis of data fronCorpsORM2 databasé018)
The agencies expect that the reduction in fuB\A¢A section 404 permit obligations will result in cost
savings rather than cost increasdsese reductions are expected to extend to the universe of small
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entities required to obta@WA sectiord04 permit coverage approximately equal to their existing portion
of the overall 404 regulatory burdéf.

The CWA section 311 program has two main components that address the risk and harm from oil spills:
spill prevention and preparedness under the SPCC and FRP programs; and spill response under the
National Contingency Plan. THi@al rule may result in some fadiks no longer having a reasonable
potential of a discharge toveater subject to CWA jurisdictioablelV -2 lists the NAICS categories
commonly regulated under tlVA section311 programFor these facilities the compliance burdeay

be reducedinder thdinal rule unless they decide to voluntarily continue implementing their plan or are
required to by state or tribal authorities. The agencies acknowledge thaskpimay increase for any of
these facilities that reduce their future spill protection measures.

Table IV-2: CWA 311 program NAICS categories

NAICS Codes Category
4227 Petroleum and PetroleurRroducts Wholesalers
2211 Electric Power Generation, Transmission, and Distribution
3241 Petroleum and coal products manufacturing
miscellaneous Other Commercial Facilities
454311 Heating Oil Dealers
31-33 Manufacturing

Source: Renewal dfiformation Collection Request for the Implementation of the Oil Pollution Act Facility Response Pla
Requirements (40 CFR 112) (EPA # 1630.12)

Spill risk liabilities for states and tribes may increase if facilities decrease their future spill prevention
measured-or waters under federal jurisdiction, @& Spill Liability TrustFund (OSLTF)s used to

cover containment, cleaup, and remediation costs when a responsible party cannot be identified. For
containment, cleanp, and remediation codisr spills affecting norjurisdictional watersstates and

tribes bear the financial burden when a responsible party cannot be identified. So even if the overall
probability of a risk does not increase within a state or tribal jurisdiction, itheyebe an in&ased

financial risk that corresponds with the change instape of CWA jurisdictionHowever, for the
purposes of the RFAtates and tribal governments are not considered small government étitities.

IV.B Entities Potentially Impacted by Changes in Ecosystem Services

Narrowing the scope of federal jurisdictionder the CWAmay result in a reduction in the ecosystem

services provided by some waters, such as less habitat, increased flood risk, and higher pollutant loads. A
a result, both public and private entities that rely on these ecosystem services may be adversely impacted,
albeit indirectly. For example, loss of wetlands can increase the risk of property damage due to flooding.
To predict if there will be significant impts to any given sector it is important to assess which sectors

may be more impacted by changes in ecosystem services.

149 See above EA tables for a discussion of the total estimated avoidedaostampleTables I\:56 and 57)

The RFA defines fAsmall governmental jurisdictiono as the
district, or special district with a population of less than 50,000 (5 U.S.C. 601(5)).

Economic Analysis for the Navigable Waters Protection BugF A y A GA 2y 2F a2 (G SNREge2 F (0 K|S




IV %2 Regulatory Flexibility Act (RFA) Analysis

Increases in flood riskay occur in thevatersheds where the wetland lossesur andare not expected

to impact a specific group or bimess sector. Habitat loss can haveféect on recreational activities

such as hunting, fishing, and bird watching, depending on the type of ecosystem and species affected
(e.g., NAICS Code: 11421Hunting and Trapping)Businesses that serve huntersuglers, localities

that collect admission fees or licenses, andprarfit organizations that focus on recreating within or
preserving natural habitats are examples of sectors that could be affected by habitat loss, many of which
could be categorized amall. Changes in water quality can also impact recreational activities and by
extension those businesses and localities that support these a¢i\gtiddAICS Code423910

Sporting and Recreational Goods and Supplies Merchant Wholeshieadylition, increased pollutant
loadings should they occurgan lead to higher drinking water treatment costs for localities, and for
businesses that require water treatnfentheir production procesdiigher sediment loadsayimpact
downstream communities bgdreasing the need for dredging to maintain reservoir capacity and for
navigation, and bpotentiallyshortening the useful life infrastructure damaged by increased scouring.

Potential changes in ecosystem services wipiogectspecific and difficult taeasonably predict given

the uncertainty around the magnitude of potential changes duefioaih®ile. Based on the results from

the three case study analysess likely that many of these reductions in services will be small,
infrequent, and dispsed over wide geographic areas, thereby limiting the significance of the financial
impacts on small organizations and governments and small entities within specific business sectors. In
addition,states andribes may already address waters potentiallycaffd bytherevised definition,

thereby reducing forgone benefits.

IV.C Entities Potentially Impacted by Changes in Mitigation Demand

An economic sector thatay be indirectly impacted by tHaal rule are mitigation banks, and companies
that provide restoration services. Mitigations banks are often limited liability companies that have been
authorized by a state or federal agency to generate credits that can be used to meet the demand for
mitigation, driven by state and federal regulations. Restoration services are businesses that provide the
range of services needed for mitigation efforts.iiTb@stomers can be mitigation banks or permittees that
meet their regulatory requirements througkside or off-site mitigation. Although primarily a business
sector, there are mitigation banks owned and managed byrofinorganizations and government

entities, such as state transportation departments. Businesses involved in mitigation banking and
providing ecological restoration services are not contained within a single economic sector as defined by
the North American Industrial Classification System (NAICS). A survey of this restoration sector
conducted in 2014 showed that many of the businesses idvialtieis sector fall into five categories:
Environmental ConsultingNAICS: 541620) Land Acquisition(NAICS: 237210) Planning, Design, and
Engineering NAICS: 541320, 5413305ite Work (earth moving, plantingNAICS: 237210, 237990)

and Monitoring BenDoret al, 2015).

Assessing potential impacts to the restoration sector is problematic given that this sector falls under a
range of potential NAICS and associated SBA small business definirissing data on 404 permits
maintained by the agenciesadonot identify sufficient ownership and business arrangement information
to determine the economic profile of mitigation bank ownership, nor does it identify specific entities
involved in performing restoration worka addition,states andribes may reagire mitigation for

impacted waters no longer covered undeffitied rule, thereby reducing the future change in mitigation
demand.
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IV.D Conclusion

Overall, theagencies consider thmtentialsmall entity impacts of thiinal rule are neithesignificant

nor substantial, based on the lack of aignificantcost increase for those entities that must comply with
regulations under the CWA sections 311, 402, and 404 progPatesitial impactso the mitigation
banking sector would not be the diteesult of these businesses complying withfitined rule. Rather

they would be the indirect result of other entities coming into compliancdimadtrule. Similarly,
potentialimpacts to small localities, organizations, and businesses due to ciraagesystem services
are indirect effectsThe agencies certify that this action will not have a significant economic impact on a
substantial number of small entities. In making this determination, the impact of concern is any
significant adverseconomidmpact on small entities. An agency may certify that a rule will not have a
significant economic impact on a substantial number of small entities if the rule relieves regulatory
burden, has no net burden or otherwise has a positive economic effecsorathentities subject to the
rule. This is a deregulatory action, and the burden on all entities affected fayahisle, including small
entities, is reduced compared to #849Rule. The agenciebave therefore concluded that this action
will relieve regulatory burden to small entities.
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Appendix A% NHD Stream Mileage and Wetland Acreage by State

Appendix A:Mapped NHDStream Mileage andNWIWetland Acreage by State

Table A-1: Mapped NHD Stream Mileage and NWI Wetland Acreage by State: The numbers and percentages of streams and wetlands
by category do not equate to a quantification of waters that will or will not be jurisdictional under the final rule nor do they equate to a
guantification of waters that are or are not jurisdictional under the 2019 Rule. The data are presented to illustrate the incomplete
national coverage of the NHD data, particularly with regard to ephemeral streams.

NHD Streams
Perennial Intermittent Ephemeral Other? MRS
State Miles % of Total] Miles % of Tota)] Miles % of Tota)] Miles % of Tota Acres

AK 666,417 48% 18,624 1% 82 0% 700,893 51% -
AL 48,075 23% 69,415 33% 0 0% 95,602 45% 4,203,98(
AR 20,915 9% 89,091 40% 30 0% 111,59¢ 50% 2,408,52:¢
AZ 4,194 1% 35,305 7% 249,591 51% 202,384 41% 354,06C
CA 44,29 7% 85,29( 13% 213,359 34% 291,058 46% 3,028,61¢
CcO 32,715 7% 151,915 34% 66,955 15% 197,29¢ 44% 2,002,30¢
CP 7,593 35% 1,892 9% - 0% 12,035 56% 310,50t
DG 26 19% 6 4% - 0% 103 76% 319
DB 2,404 26% 1,112 12% - 0% 5,838 62% 263,327
FL 19,337 12% 8,123 5% 2 0% 127,334 82% 12,183,13:
GR 44,081 23% 53,965 28% - 0% 93,464 49% 6,548,29¢
HI

IA 27,730 15% 72,310 39% 2,396 1% 82,259 45% 1,088,441
ID 54,355 30% 96,072 53% 8,551 5% 22,010 12% 1,324,82:
IL 26,033 22% 78,490 65% 287 0% 15,676 13% 1,301,28:
IN34 15,030 6% 33,453 13% - 0% 217,369 82% 1,055,92¢
KS 19,065 10% 153,419 83% 316 0% 11,687 6% 1,899,86:
KY 26,118 26% 59,695 60% 3 0% 13,133 13% 465,60:
LA 34,365 25% 59,755 44% 24 0% 41,649 31% 8,028,27:
MA3 8,519 51% 3,734 23% - 0% 4,328 269 695,752
MD3 13,399 53% 3,872 15% - 0% 8,191 32% 814,72C
ME 25,864 50% 13,413 26% 0 0% 12,893 25% 2,548,32¢
MI3 29,251 36% 15,136 18% - 0% 37,753 46% 7,796,982
MN 26,461 26% 38,028 37% 1 0% 38,269 37% 10,854,64¢
MO? 22,323 12% 141,077 76% - 0% 21,160 11% 1,386,53:
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Appendix A% NHD Stream Mileage and Wetland Acreage by State

Table A-1: Mapped NHD Stream Mileage and NWI Wetland Acreage by State: The numbers and percentages of streams and wetlands
by category do not equate to a quantification of waters that will or will not be jurisdictional under the final rule nor do they equate to a
guantification of waters that are or are not jurisdictional under the 2019 Rule. The data are presented to illustrate the incomplete
national coverage of the NHD data, particularly with regard to ephemeral streams.

NHD Streams
Perennial Intermittent Ephemeral Other? MRS
State Miles % of Tota Miles % of Tota Miles % of Total Miles % of Tota Acres
MS 24,376 15% 114,831 70% - 0% 23,982 15% 3,968,56¢
MT 49,899 13% 304,329 78% 3,627 1% 32,901 8% 3,227,102
NC 43,069 31% 49,442 35% 1 0% 47,726 34% 4,366,48¢
ND 5,926 7% 73,640 81% 0 0% 11,165 12% 1,508,99¢
NE 13,4772 11% 98,4089 77% 521 0% 15,144 12% 1,314,90¢
NH 8,281 449% 6,861 37% 3 0% 3,592 19% 310,192
NF 12,834 549% 1,064 4% - 0% 10,081 42% 889,18¢
NM 7,124 3% 60,237 25% 156,821 66% 13,182 6% 363,01E
NV 10,741 3% 26,141 8% 267,153 85% 11,487 4% 1,033,171
NY 56,516 57% 20,921 21% - 0% 21,234 22% 2,207,88¢
OH 26,905 29% 53,172 58% 9 0% 11,627 13% 538,91¢
OK 33,924 20% 115,234 69% 482 0% 17,777 11% 1,379,591
OR 77,107 24% 192,674 61% 23,4072 7% 22,327 7% 1,895,761
PA 43,80(0 51% 30,131 35% - 0% 12,065 14% 544,45¢
RE 1,224 62% 92 5% - 0% 647 33% 60,714
sé 25,819 33% 31,934 41% - 0% 19,731 25% 3,932,56(
SD 12,07¢ 7% 135,766 82% 2,809 2% 13,957 8% 2,065,241
TN 68,240 60% 32,065 28% 254 0% 12,984 11% 1,165,66¢
TX 36,044 7% 346,494 65% 84,783 16% 62,472 12% 4,630,57¢
uT 15,117 8% 83,888 45% 71,561 39% 13,927 8% 758,79¢
VA 36,123 33% 55,844 51% 4 0% 17,581 16% 1,454,95¢
VT 22,677 86% 11 0% - 0% 3,757 14% 86,122
WA 69,058 29% 148,087 62% 2,330 1% 21,204 9% 959,62¢€
WE 27,876 32% 42,114 49% - 0% 16,745 19% 6,868,32¢
\"AY 21,230 39% 27,505 50% 11 0% 6,220 11% 57,052
A% 34,404 12% 197,979 69% 35,683 12% 20,774 7% 1,852,42¢
WA 2,002,411 21% 3,532,05( 37% 1,191,051 1294 2,828,26( 30% 959,62¢€
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Appendix A% NHD Stream Mileage and Wetland Acreage by State

Table A-1: Mapped NHD Stream Mileage and NWI Wetland Acreage by State: The numbers and percentages of streams and wetlands
by category do not equate to a quantification of waters that will or will not be jurisdictional under the final rule nor do they equate to a
guantification of waters that are or are not jurisdictional under the 2019 Rule. The data are presented to illustrate the incomplete
national coverage of the NHD data, particularly with regard to ephemeral streams.

NHD Streams
Perennial Intermittent Ephemeral Other? NWI Wetlands
State Miles |% of Total Miles |% of Total Miles % of Total Miles [% of Tota Acres

Source: Based on analysis of NiBighresolutionand NWidata. See Sectiolh.Cfor a description of the limitations of the NHIDd NWIdata in characterizing the waters
that may bepotentiallyaffected by the change® the definiton2 ¥ a ¢ G SNE 2 F Then8mbgry andipdrientagdistiens énd wetlands by category do r
equate to a quantification of waters that will or will not be jurisdictional underfthal rule nar do they equate to a quantification of waters that are or are not jurisdictic
underthe 2019 Rule

1The percentages for this category represent the percentages of streams in each state that the NHD at high resolutioephapseaal. Zero percent for this category
does not mean that the state has no ephemeral streafpbemeral streams are nahdependcently mapped in many state Often ephemeral streams araappedin the
intermittent stream categorpr are not mapped at allyhichcanresult in an overstatement of intermittent streams and an understatement of ephemeral streams. Thi
is a summary fothe available NHD data and is not likeyaccurately represent the types of waters in any given state.

2Includesunclassified streamsrtificial paths,canal, ditches, aqueducgtand other feature without attributes.
3NHD has no stream miles mappaslephemeral for these stateSee FN 1 above.
4NHD has a high percentagestfeams that are not classified as perennial, intermittent, or ephemeral (unclassified striaris)se states.
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Appendix B2 CWA Section 404 Permit Impacts by State

AppendixB: CurrentCWA Sectiod04 Permit Impacts by State

Table B-1: Authorized impact of CWA section 404 permits issued in 2011-2015, excluding mitigation type permits and permits

affecting resources categorized as fAoceanodo or fAtidal .o
Number of Permits Permanent Impacts Temporarylmpacts Mitigation Required
State (Per Year) (Per Year) (Per Year) . -

General Individual Acres Length Feet Acres Length Feet Acres Length Feet PerCrT:(letzitL;lsmg
AK 377 60 4,003 78,117 261 17,294 306 10,886 52
AL 450 33 623 492,03( 103 56,431 106 77,765 111
AR 1,333 26 763 460,637 46 171,97¢ 191 35,702 53
AZ 355 9 357 34,97( 35 8,631 5 0 16
CA 2,216 58 2,934 917,071 242 178,621 909 102,694 305
CcO 918 15 329 346,971 41 37,438 31 3,952 35
CT 142 7 65 11,577 33 413 186 3,635 2
DE 48 4 81 26,185 4 823 64 221 1
FL 959 248 12,897 391,027 207 93,558 9,301 51,244 241
GA 614 31 880 354,33t 33 16,514 23 558 233
HI 7 1 3 5,840 0 64 0 0 0
1A 827 27 726 848,957 19 19,074 145 13,447 26
ID 451 7 185 402,56¢ 6 16,945 41 6,441 6
IL 1,379 32 561 872,731 116 46,765 191 36,610 41
IN 882 21 1,410 1,853,584 38 55,780 637 303,744 10
KS 939 18 313 1,177,94( 38 40,795 28 55,620 34
KY 546 37 460 1,048,93¢ 19 38,482 106 67,359 43
LA 1,697 188 7,189 338,45¢§ 1,031 162,411 1,424 17,184 246
MA 259 8 61 351,513 84 63,825 132 538 1
MD 586 50 2,898 612,83¢ 25 32,609 40 25,732 4
ME 260 5 305 4,260 20 0 1,079 656 12
Ml 740 80 299 224,69¢ 21 20,747 19 254 0
MN 951 107 2,030 820,61( 173 55,308 173 505 214
MO 1,749 29 286 535,15¢ 44 1,553,311 88 14,052 39
MS 479 30 1,320 155,233 75 25,93( 283 15,507 89
MT 513 8 162 342,901 5 12,995 64 34,335 7
NC 1,369 31 991 558,10¢ 209 51,53( 265 13,765 242
ND 621 11 468 206,06 76 23,163 63 31,646 16
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Appendix B2 CWA Section 404 Permit Impacts by State

Table B-1: Authorized impact of CWA section 404 permits issued in 2011-2015, excluding mitigation type permits and permits

af fecting resources categorized as fAoceand or fAtidal .o
Number of Permits Permanent Impacts Temporarylmpacts Mitigation Required
State (Per Year) (Per Year) (Per Year) T
General Individual Acres Length Feet Acres Length Feet Acres Length Feet Creditd

NE 528 9 337 401,36( 13 16,094 52 5,707 30
NH 305 1 144 9,024 4 230 149 0 9
NJ 43 9 64 13,34¢€ 24 4,945 5 15 1
NM 256 5 110 12,29¢ 23 8,811 13 50 0
NV 72 3 55 28,46€ 7 2,069 11 2,377 1
NY 1,458 29 337 532,67¢ 55 50,906 359 13,187 16
OH 1,251 44 485 697,99: 37 38,7172 196 144,507 64
OK 487 9 181 145,25¢ 16 10,235 70 32,118 4
OR 348 37 516 1,056,72¢ 35 31,093 72 1,776 52
PA 6,258 21 457 692,705 301 252,293 95 43,486 6
RI 35 1 12 501 7 0 1 200 0
SC 310 42 853 195,391 24 3,751 2,162 88,406 69
SD 319 14 245 319,605 11 16,511 43 1,673 10
TN 1,153 22 205 647,12¢ 12 33,668 71 20,961 38
TX 2,992 75 2,965 1,226,87( 793 256,874 1,451 283,40¢ 381
uT 278 6 149 193,037 96 54,5871 47 22,873 6
VA 1,182 37 1,545 629,912 455 138,27¢ 239 145,197 107
VT 269 5 100 15,410 27 1,244 109 9 6
WA 400 33 450 150,43¢ 69 98,635 225 60,594 25
Wi 1,610 48 953 819,98( 125 192,441 157 2,398 90
LAY 1,793 14 130 444,982 34 85,090 21 90,871 21
WY 179 1 125 98,781 6 2,030 26 230 0

SourceEPAanalysis of data from USACRM?2 databas€018).

1 Mitigation creditsare the trading medium that is used to represent #eplogical gains at mitigation bank sites. The number of credits available from a mitigatic
bank depends on the quantity and quality of the resources that are restored, createdh@theor preserved. The number of acres or linear feet per credit varies
among and within U.S. Army Corps districts. This variability makes summing credits across regions inappropriate, so ithoé pemiisutilizing mitigation credits is
provided instead of total mitigation credits.
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Appendix Gz SWAT Modeling Results

AppendixC SWAT Modeling Results

This appendix presents more detai@WAT outputsof modeledchanges due to tH
results complement the summaries presefaiedasestudiesl and 2in Sectiondll.B
111.B.3.3.1, respectivelyFor each case study, weovide details on the magnitude

mal rule. These
.2.3.1and
and distribution of

wetland changes modeled between the baselinéraidule scenarios. We thesummarizehe

distribution ofreachlevel changes resulting from the land use changes and reduced wetland functions

across watersheds included in the case study.

1. Ohio River Basin

Themap ofFigure G1 shows the distribution of modeled wetland changéereas-igureC-2 shows
the distribution of resulting potential changes in annual average flows, sediment loads, and nutrient loads

over the modeled watersheds.

Figure C-1: Map showing distribution of predicted wetland changes across the HUC 05 case study

watersheds.
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The watershed boundaries represented in this map are derived from the SWAT model directly and would not necessarily

concord with WBD boundaries.
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Appendix Gz SWAT Modeling Results

Figure C -2: Map showing distribution of modeled changes in annual average flows, sediment loads, and nutrient loads in modeled
reaches of the Ohio River Basin watersheds under the final rule scenario .
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Note: The watershed boundaries represented in this map are derived from the SWAT model directly &hdavoecessarily concord with WBD boundaries.
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Appendix Gz SWAT Modeling Results

2. Lower Missouri River Basin

Figure G3 shows the distribution afietland changes in modeled watersheilkin the Lower Missouri
River Basin Themapin Figure C-4 shows the distribution of resulting predicted changes in annual
average flows, sediment loads, and nutrient loads over the modeled watersheds

Figure C-3: Map showing distribution of predicted wetland changes across the HUC 10 case study
watersheds.
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Note: The watershed boundaries represented in this map are derived from the SWAT model directly and would not necessarily
concord with WBD boundaries.
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Appendix Gz SWAT Modeling Results

Figure C-4: Map showing distribution of modeled changes in annual average flows, sediment
loads, and nutrient loads in modeled reaches of the Lower Missouri River Basin watersheds under
the final rule.
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Note: The watershed boundaries represented in this map are derived from the SWATdimed#y and would not necessarily
concord with WBD boundaries.
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Appendix D¢z Wetland MetaAnalysis

Appendix DWetland Meta-Analysis

The analysis of thiorgone benefits of reducing wetland mitigation requiremesgalting from thdinal

rule follows the same approathe agenciessed in thgroposed rulanalysigU.S. EPA and Army,

2018b) This approach relies ammetaanalysis ofwvetlandvaluation stidies that provide data on the
publ i c 6 svetl#d presénamtion by Moeltner et al. (20M9peltneret al.(2019) performs a meta
analysis of wetland valuation studies to estimate a benefit function for prgservestoring acres of
wetlands The sudy is an application of the methodologies developed in Moeltner et al. (2007), Moeltner
and Rosenberger (2014), and Moeltner (20IBg study performs a Bayesian Aorear metaregression
that ensures the benefits function meets a set of utility teoedidity criteria Those criteria are:

concavity of the benefits function over wetland acres, sensitivity to scope, a scope elasticity that is not
restricted by the functional form of the benefit function, and the adding up condition which ensures
dividing a change up into smaller increments does not affect the total benefit

The data for the met@gression consist & observations from 17 stated preferesicelies identified in
the 2017 Abt Associates wetlands literature review that contained @tinfates potentially useful in a
metaanalysis The metadata include 21 observations from 11 studies associated with freshwater

wetl ands. The remaining 17 cases targida salt ma
memorandum to Todd Doley and$te Whi t |l ock, U. S. EPA, Office of
inclusion of source studies and data preparation for wetlandsdreeta a , 6 det ai |l s reaso

excluding specific wetland valuation studies from naga and subsequent developmenmneta
regression (December 10, 2018, DCN# HR@-OW-201801430053).

The following discussion focuses on the freshwater wetlands only. Moeltner et &). (20dides detail

on the full dataset. Siaf the studies value statgde changes in wetland araad five focus on wetlands

at the sukstate levelGiven that the plurality of thebservationsn the metaanalysis arérom studies
conducted at the state leyile agenciesstimate changes in benefits at the state level, assuming WTP for
out of state khanges is zero, and aggregate WTP across states ex post.

Table D-1: Studies used in the freshwater only meta-regression model in Moeltner et al. (2019)

Author Year Target Population Wetland Type Acres | WTP 20183$)
Maumee Bay SP, OH,
Awondo et al. 2011 |visitors freshwater, unspec. 2,499 $198
Beran, L.J. 1995 |all SC HHs freshwater, forested 2,500 $37
Beran, L.J. 1995 |all SC HHs freshwater, forested 2,500 $28
Beran, L.J. 1995 |all SC HHs freshwater, forested 2,500 $34
Blomquist & Whitehead |1998 |all KYHHs freshwater 500 $3
Blomquist & Whitehead |1998 |all KY HHs freshwater, forested 500 $8
Blomquist & Whitehead |1998 |all KY HHs freshwater, forested 500 $6
Blomquist & Whitehead |1998 |all KY HHs freshwater, forested 500 $20
deZoysa 1995 |selectedMSAs, OH freshwater, unspec. 3,000 $112
Loomis et al. 1991 |all CAHHs freshwater, unspec. 58,000 $264
Loomis et al. 1991 |all CA HHs freshwater, unspec. 40,00(¢ $437
MacDonald et al. 1998 |Atlanta region, GA freshwater, unspec. 330 $111
Mullarkey &Bishop 1999 |all WI HHs freshwater, forested 110 $66
Newell & Swallow 2013 |Two townships, RI freshwater, forested 29 $9
Newell & Swallow 2013 |Two townships, RI freshwater, forested 45 $12
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Appendix D¢z Wetland MetaAnalysis

Table D-1: Studies used in the freshwater only meta-regression model in Moeltner et al. (2019)

Author Year Target Population Wetland Type Acres | WTP 20183$)
Newell & Swallow 2013 |Two townships, RI freshwater,forested 60 $16
Poor 1999 |all NE HHs freshwater, unspec. 16,000 $48
Poor 1999 |all NE HHs freshwater, unspec. 41,000 $43
Poor 1999 |all NE HHs freshwater, unspec. 66,000 $48
Whitehead et al. 2009 |selected counties, Ml |freshwater, unspec. 1,125 $75
Whitehead & Blomquist (1991 |all KY HHs freshwater, forested 5,000 $19

HHs = Households

The dependent variable in the meg¢gression is the natural log of household WTP for the specified
changeWillingness to pay is modeled as a functioriiof o nd eefxitni ngd and Amoder a
the nonlinear regression equatioBontextdefining variables are those that are relevanhe final rule

including the baseline number of acres, the number of acres preserved or restored, whether those acres a
forested wetlands, and whether they were described by the primary study to provide several specific
ecosystem serviceBloderating variables genelakefer to details on how the study was conducted and

are not relevant to benefit transfer but are included to avoid omitted variabéntias to adjust for the

study characteristicg(g, voluntary payment, a study is not peeviewed) to ensure ththe meta

regression function used in benefit transfer reflects the best benefit transfer practices and desired study
characteristicsd.g, a peer reviewed study and pesluntary payment such as income tak)e means

and standard deviations of all eaphtory variables are reportedTiable D2. The model specification

used to estimate the benefit parameters for transfer (called Mdaeh Moeltneret al, 2019) is

Qwing  QwAn -

w @  a¢gr

X & T 0

whereys is the natural log of WTP from studyXs is a vectorof moderator variables from studyq; sis
the postfinal rulewetland areag sis the baseline wetland ardeand gare vectors of estimated
parameterssé? is the variance of the error telandlsis an sdimensional identity matrixMoeltneret al.
(2019) tested other specifications that allow fmobserved studlevel heterogeneity and observation
level heteroskedasticityut found that the model with spherical, idiosyncratic errors paddrbest.

Table D-2: Meta-regression variable summary from Moeltner et al. (2019)*

Description Mean Min Max
Lnwtp log(total wtp in 2017 dollars) 3.56 1.05 6.06
Lnyear log(year of data collectionoldest year +1) 1.57| 0.00 2.89
Lninc log(income in 2017 dollars) 10.97 10.64 11.48
Sagulf 1 = SAtlantic/Gulf (AL,GA,SC,LA) 0.19 0.00 1.00
Nema 1 = NE/midAtlantic,(DE,MD,NJ,PA,RI) 0.14 0.00 1.00
Nmw N/Mid-West (KY,MI,NE,OH,WI) 057 0.00 1.00
Local 1 = target population asub-state level 0.33 0.00 1.00
Prov 1 = provisioning function affected 0.24 0.00 1.00
Reg 1 = regulating function affected 052 0.00 1.00
Cult 1 = cultural function affected 0.76 0.00 1.00
Forest 1 = forested wetland 052 0.00 1.00
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Appendix D¢z Wetland MetaAnalysis

Table D-2: Meta-regression variable summary from Moeltner et al. (2019)*

Description Mean Min Max
g0 baselineacres (1000s) 40 0 220
gl final ruleacres (1000s) 51 1 220
Volunt 1 = payment mechanism = voluntary contribution 043 0.00 1.00
lumpsum 1 = payment frequency = lump sum (single payment 0.43 0.00 1.00
Ce 1 = elicitation method = choicexperiment 0.14 0.00 1.00
Nrev 1 = study was not peeeviewed 0.24) 0.00 1.00
median 1 = wtp estimate = median 0.33 0.00 1.00

1Summary statisticare based on the freshwater studies only. See Moeltner et al. gp@dr saltwater and combined
freshwater and saltwater datasets

The Bayesian estimation routine provides distributions for each of the estimated parameters and is
performed using Gibbsampling Train, 2009. An additional feature of the Moeltnet al.(2019)

estimation algorithm is that primary studies that do not closely matdmé#heule context can be

included and evaluated to determine if they provide useful information toagisiinthe parameters of the
benefits functionThe algorithm which evaluates the efficiency of pooling data across different types of
studies is called stochastic search variable selection (S8M8)s application the studies being

evaluated for inclusin value acres of saltwater wetlands while the most relevant studies value freshwater
wetlands The author finds that values from saltwater studies diverge significantly from freshwater
studies, so while that information will not contribute to the bentkfitstion, it is an indication of validity

in the primary studies in that somewhat different environmental services are valued differently by
respondents to the stated preference surveys.

The posterior means and standard deviations for the parameteesnoétaregression are reported in

Table D3. Based on the estimated distributions of the parameters, the valaaalesegulating,

forested andprovisioning are the strongest predictors of WTP with more than 90% of their probability
mass on oneide of zeroThese are followed by variables for year of the study, income of the sample, and
the regional variables for northeast/mfitlantic and midwest with more than 70% of their probability

mass on one side of zero

Table D-3: Meta-regression results from Moeltner et al. (2019)

mean std. p(> O}

Constant -0.546 3.097 0.430
context-specific

Lnyear -0.359 0.667 0.281
Lninc 0.211 0.363 0.723
Sagulf -0.406 1.743 0.405
Nema -0.784 1.538 0.295
Nmw -1.073 1.556 0.244
Local 3.130 0.895 0.999
Prov -2.273 0.876 0.009
Reg 1.632 0.850 0.970
Qult -0.317 1.563 0.413
Forest 1.118 0.72§ 0.937
Moderators

Volunt -0.016 1.038 0.495
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Appendix D¢z Wetland MetaAnalysis

Table D-3: Meta-regression results from Moeltner et al. (2019)

mean std. p(> O}
lumpsum 1.486 0.771 0.968
0.008 0.007 0.883
T2 0.474 0.260 1.000

1Prob(>0) equals the share thfe posterior density to the right of zero.

Using the results of the megaalysis to estimate a change in benefits for each state resulting from a
change in wetland area requires the following statcific variables: change in wetland acres because of
CWA jurisdictional changesnedianhouseholdncomé®:, number of households, proportion of change
in acres that is forested, and region of theited StatesThe baseline acres in the primary studies
generally referred to an area that was under consideration for restoration or preservation aatl is a sm
fraction of total statewide acre&s such, the mean value for baseline acres from the primary studies is
used forge which is 10,000 acres to avoid predicting out of sanie value foig, for each state is

10,000 acres plus the expected changariadictional wetland acres for each st&ettings for the
remaining variables are chosen as follolwgear= 3.4 (log of (20181988), plus }; variablesegand

prov are set t@ero anctult is set tofilo to indicate thathe affected wetlargdrimarily provide

supporting servicé¥ such as species habitat and biodiversitgportandcultural services such as
recreatiorand sense of plackimpsunis setto i 1t0 allowthebenefit transfeestimatego be

interpretedas onetime annual valuéWe averagehepr edi cti ons over both possi

for indicatorvolunt, giving equal weight to voluntary and neoluntary payments mechanisniable D
4 liststhe values for each staspecific variable used in the benefit transfer

Theagencies use the variable settings described above to develop the posterior mean of the predictive
WTP distributon, as well as the lower and upper bound of the corresponding highest posterior density
interval. Following the best practices from the ecoiaditerature, the agencies truncated the WTP
distribution at the 99percentile prior to estimating both mean and low and upper bounds ofWTP.

Table D-4: State-specific benefit transfer variables

State Average South Northeast/Mid- | Northern/Mid- | Proportion of Change in

Income(2016$) Atlantic/Gulf Atlantic West Forested Ares| Wetland Acres
AL 47,221 1 0 0 0.9632 48.9
AK 75,723 0 0 0 0.4291 13.7
AZ 57,100 0 0 0 0.8201 16.8
AR 45,907 1 0 0 0.9676 37.1
CA 66,637 0 0 0 0.2856 62.2
CO 70,566 0 0 0 0.164§ 1.8

151 The agencies evaluated WTP for avoiding wetlasdes using both mean and median income values, the resulting WTP
estimates were nearly identical.

152 All wetlands included in metdata provided supporting services. Therefore, the default value for ecosystem services provided
by a wet | angd 0 sBeficsauupspeo rntoirne t han 76 pdatagrevided cutiufal serdced, a nd s
the agencies set this variable to fil. 0 Regulating and p
wetlands respectively.

158 SeeMoeltner K and R. Woodward. 2009. MeFnctional Benefit Transfer for Wetland Valuation: Making the Most of
Small SamplesEnvironmental and Resource Economi¢2:89108.
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Appendix D¢z Wetland MetaAnalysis

Table D-4: State-specific benefit transfer variables

State Average South Northeast/Mid- | Northern/Mid- | Proportion of Change in

Income(2016$) Atlantic/Gulf Atlantic West Forested Ares| Wetland Acres
CT 75,923 0 1 0 0.9141 2.7
DE 58,04€ 1 0 0 0.9311 2.3
DC 70,982 1 0 0 0.9425 0.0
FL 51,17€ 1 0 0 0.6875 439.8
GA 53,527 1 0 0 0.945€ 37.7
HI 72,133 0 0 0 0.8991 0.0
ID 56,564 0 0 0 0.233¢ 0.8
IL 61,38€ 0 0 1 0.8037 17.3
IN 56,094 0 0 1 0.7774 75.4
IA 59,094 0 0 1 0.5192 2.7
KS 56,81C 0 0 1 0.3633 914
KY 45,36¢ 1 0 0 0.9157 91.2
LA 42,196 1 0 0 0.6937 87.2
ME 50,85€ 0 1 0 0.8966€ 2.4
MD 73,76( 1 0 0 0.921(¢ 2.2
MA 72,26€ 0 1 0 0.906( 0.6
Ml 57,091 0 0 1 0.9027 0.0
MN 70,21¢ 0 0 1 0.7107 32.9
MS 41,09¢ 1 0 0 0.9573 250
MO 55,01€ 0 0 1 0.8054 18.7
MT 57,075 0 0 0 0.1435 1.6
NE 59,374 0 0 1 0.1765 1.8
NV 55,431 0 0 0 0.2464 3.4
NH 76,26( 0 1 0 0.8448 0.1
NJ 68,46¢ 0 1 0 0.9025 0.0
NM 48,451 0 0 0 0.436¢ 1.4
NY 61,437 0 1 0 0.8394 3.9
NC 53,764 1 0 0 0.9703 4.8
ND 60,184 0 0 1 0.015€ 3.1
OH 53,985 0 0 1 0.7972 38.2
OK 50,943 1 0 0 0.8142 4.2
OR 59,135 0 0 0 0.2044 105
PA 60,97¢ 0 1 0 0.835( 10.6
RI 61,52¢ 0 1 0 0.9471 05
SC 54,33€ 1 0 0 0.9384 2.8
SD 57,45( 0 0 1 0.0266€ 3.6
TN 51,344 1 0 0 0.936¢ 8.3
TX 58,14€ 1 0 0 0.4585 211.4
uT 67,481 0 0 0 0.1108 4.6
VT 60,837 0 1 0 0.7913 0.6
VA 66,451 1 0 0 0.894€ 10.2
WA 70,31( 0 0 0 0.4797 10.5
wv 44,354 1 0 0 0.6375 11.0
Wi 59,817 0 0 1 0.7921 27.1
WY 57,82¢ 0 0 0 0.213¢ 0.5

Source EPA analysis
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AppendixE 22 Final Rule Analysis Stadtvel Results

AppendixE Final RuleAnalysis Statdevel Results

This appendix provides statee v e | results of t he afghefinalirueTable qu an
E-1 presents average annuatiuctions irCWA section 404 program relateermit and mitigation

requirements under tHimal rule, bypotential state responseenario and statéable E2, Table E3, and

Table E4 present permit cost savings, mitigation cost savings, and total cost savings (sum of permit cost
savings and mitigation cost savings), respectivelypdigntial state responseenario and state.

TableE-5, TableE-6, andTableE-7 present forgone benefits from reduc@d/A section 404 related
mitigation requirements kyyotential state responseenario and state for Scenarios @nti2, and 3,
respectively.
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Appendix B2 Final Rule Analysis Std&vel Results

Table E-1: Estimated average annual reductions in CWA section 404 related permit and mitigation requirements under the final rule,
by potential state response scenario and state

Annualaveragereduction inpermits under finalrule!

Averageannual mitigation reduction under final rule?

State Individual Permits General Permits Acres Linear Feet
Sc. 8 Sc. 1& 2* Sc.3® Sc. 8 Sc. 1& 2* Sc.3® Sc. 8 Sc. 1& 2* Sc.3® Sc. 8 Sc. 1& 2* Sc.3®

AK 1.6 1.6 1.6 21.4 21.4 21.4 13.74 13.74 13.74 0 0 0
AL 1.0 1.0 1.0 29.8 29.8 29.8 15.25 15.25 15.25 29,318 29,318 29,318
AR 2.2 2.2 2.2 312.2 312.2 312.2 19.44 19.44 19.44 15,43( 15,430 15,43C
AZ 5.0 5.0 5.0 240.0 240.0 240.0 14.45 14.45 14.45 2,033 2,033 2,033
CA 5.0 0.0 0.0 1,049.7 0.0 0.0 18.74 0.00 0.00 37,848 0 0
CcoO 0.2 0.2 0.2 109.0 109.Q 109.0 1.28 1.28 1.28 472 472 472
CT 0.0 0.0 0.0 41.8 0.0 0.0 2.72 0.00 0.00 0 0 0
DE 0.0 0.0 0.0 2.2 2.2 0.0 2.33 2.33 0.00 0 0 0
FL 17.8 0.0 0.0 54.6 0.0 0.0 439.15 0.00 0.00 591 0 0
GA 1.8 1.8 0.0 49.2 49.2 0.0 35.53 35.53 0.00 1,886 1,886 0
1A 0.2 0.2 0.0 27.4 27.4 0.0 0.74 0.74 0.00 1,699 1,699 0
ID 0.4 0.4 0.4 5.8 5.8 5.8 0.60 0.60 0.60 140 140 140
IL 0.2 0.0 0.0 125.0 0.0 0.0 4.79 0.00 0.00 10,903 0 0
IN 0.8 0.0 0.0 85.0 0.0 0.0 16.26 0.00 0.00 51,528 0 0
KS 2.6 2.6 0.0 351.2 351.2 0.0 7.86 7.86 0.00 72,741 72,741 0
KY 1.2 1.2 1.2 141.4 141.6 141.9 13.52 13.52 13.52 67,657 67,657 67,657
LA 3.2 3.2 3.2 265.6 265.4 265.6 85.82 85.82 85.82 1,223 1,223 1,223
MA 0.4 0.0 0.0 14.8 0.0 0.0 0.59 0.00 0.00 0 0 0
MD 0.0 0.0 0.0 11.6 0.0 0.0 0.83 0.00 0.00 1,218 0 0
ME 0.2 0.0 0.0 32.2 0.0 0.0 2.43 0.00 0.00 0 0 0
Ml 0.0 0.0 0.0 0.6 0.0 0.0 0.00 0.00 0.00 0 0 0
MN 10.0 0.0 0.0 103.0 0.0 0.0 32.86 0.00 0.00 55 0 0
MO 2.6 2.6 2.6 245.8 245.8 245.8 6.77 6.77 6.77 10,404 10,404 10,404
MS 2.6 2.6 2.6 72.4 72.4 72.4 21.19 21.19 21.19 3,329 3,329 3,329
MT 0.0 0.0 0.0 8.4 8.4 0.0 1.22 1.22 0.00 347 347 0
NC 0.0 0.0 0.0 15.2 15.2 0.0 4.83 4.83 0.00 0 0 0
ND 0.0 0.0 0.0 14.6 14.6 14.6 2.70 2.70 2.70 313 313 313
NE 0.2 0.2 0.2 31.4 31.4 31.4 1.14 1.14 1.14 593 593 593
NH 0.0 0.0 0.0 3.4 0.0 0.0 0.09 0.00 0.00 0 0 0
NJ 0.0 0.0 0.0 0.0 0.0 0.0 0.00 0.00 0.00 0 0 0
NM 1.0 1.0 1.0 153.0 153.0 153.0 1.36 1.36 1.36 0 0 0
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Appendix B2 Final Rule Analysis Std&vel Results

Table E-1: Estimated average annual reductions in CWA section 404 related permit and mitigation requirements under the final rule,
by potential state response scenario and state

Annualaveragereduction inpermits under finalrule! Averageannual mitigation reduction under final rule?
State Individual Permits General Permits Acres Linear Feet
Sc. 6 Sc. 1& 2* Sc.3° Sc. 6 Sc. 1& 2* Sc.3° Sc. 6 Sc. 1& 2* Sc.3° Sc. 6 Sc. 1& 2* Sc.3°

NV 0.4 0.4 0.4 37.6 37.6 37.6 2.29 2.29 2.29 924 924 924
NY 0.4 0.0 0.0 18.4 0.0 0.0 2.36 0.00 0.00 1,323 0 0
OH 0.8 0.0 0.0 185.2 0.0 0.0 13.95 0.00 0.00 21,08¢ 0 0
OK 0.2 0.2 0.2 50.8 50.8 50.8 0.55 0.55 0.55 3,212 3,212 3,212
OR 3.4 0.0 0.0 18.8 0.0 0.0 9.96 0.00 0.00 504 0 0
PA 0.2 0.0 0.0 436.8 0.0 0.0 6.92 0.00 0.00 3,235 0 0
RI 0.2 0.0 0.0 10.0 0.0 0.0 0.53 0.00 0.00 0 0 0
SC 0.4 0.4 0.4 5.4 5.4 5.4 2.71 2.71 2.71 50 50 50
SD 0.6 0.6 0.6 39.4 39.4 39.4 2.62 2.62 2.62 885 885 885
TN 0.6 0.0 0.0 25.2 0.0 0.0 2.49 0.00 0.00 5,054 0 0
TX 4.8 4.8 4.8 733.6 733.6 733.6 112.1§ 112.18 112.18 86,485 86,485 86,48E
uT 0.4 0.4 0.0 71.8 71.8 0.0 2.08 2.08 0.00 2,193 2,193 0
VA 1.4 0.0 0.0 17.4 0.0 0.0 5.90 0.00 0.00 3,718 0 0
VT 0.0 0.0 0.0 1.6 0.0 0.0 0.50 0.00 0.00 43 0 0
WA 1.6 0.0 0.0 27.6 0.0 0.0 10.15 0.00 0.00 281 0 0
Wi 5.2 5.2 0.0 84.6 84.6 0.0 27.07 27.07 0.00 0 0 0
WV 0.2 0.0 0.0 380.0 0.0 0.0 3.03 0.00 0.00 6,919 0 0
WY 0.0 0.0 0.0 21.6 0.0 0.0 0.39 0.00 0.00 107 0 0
Total 81.0 37.8 27.6 5783.42 13,1194 2,509.4 973.97 399.29 317.61 445,749 301,335 222,46¢

1Annual average permit reductions based on permits issued in yearsZil8 estimated to only affe®PWWNype wetlands or ephemeral streams

2Annual average mitigation reduction based mermits issued in years 2@-2015 with mitigation requirements on waterways determined to be RP\Atyyi wetlands or
interpreted to beephemeral streams. Excludes permits issued for mitigation or restoration activities because the main purpose of these isctiviestore or émance
ecosystem services provided by water resources as opposed to dtedgeill activities that lead to permanent or temporary losses of ecosystem services.

3Includes all states except Hawaii.

4Scenario 1 and 2 are identical for the CWA section 404 program analysis. These somlade#\laska, Alabama, Arkansas, Arizona, Colorado, Delaware, Georgia,
Idaho, Kansas, Kentucky, Louisiana, Missouri, Mississippi, Montana, North Carolihd)&ata, Nebraska, New Mexico, Nevada, Oklahoma, South Carolina, South I
Texas, Utah, and Wisconsin.

5IncludesAlaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Missouri, Mississippi, North Dakota, Nelvieskeo Nésvda, Oklahoma, South
Carolina, South Dakota, and Texas.
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Appendix B2 Final Rule Analysis Std&vel Results

Table E-2: Estimated average annual reduction in CWA section 404 permit application costs under the final rule, by potential
state response scenario and state (millions 2018%)

S _ Scenario &2 _ Scenaric 1 & 213 _ Scenario 34
Individual General Total Individual General Total Individual General Total

AK $0.02 $0.10 $0.12 $0.02 $0.10 $0.12 $0.02 $0.10 $0.12
AL $0.02 $0.13 $0.15 $0.02 $0.13 $0.15 $0.02 $0.13 $0.15
AR $0.03 $1.40 $1.44 $0.03 $1.40 $1.44 $0.03 $1.40 $1.44
AZ $0.08 $1.08 $1.16 $0.08 $1.08 $1.16 $0.08 $1.08 $1.16
CA $0.08 $4.72 $4.8( $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
CcoO $0.0(Q $0.49 $0.49 $0.00 $0.49 $0.49 $0.0Q $0.49 $0.49
CT $0.0(Q $0.19 $0.19 $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
DE $0.0(Q $0.01 $0.01 $0.00 $0.01 $0.01 $0.0Q $0.00 $0.00
FL $0.27 $0.25 $0.51 $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
GA $0.03 $0.22 $0.25 $0.03 $0.22 $0.25 $0.0Q $0.00 $0.00
IA $0.0(Q $0.12 $0.13 $0.00 $0.12 $0.13 $0.0Q $0.00 $0.00
ID $0.01 $0.03 $0.03 $0.01 $0.03 $0.03 $0.01 $0.03 $0.03
IL $0.0(Q $0.56 $0.57 $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
IN $0.01 $0.38 $0.39 $0.0d $0.00 $0.00 $0.00 $0.00 $0.00
KS $0.04 $1.58 $1.62 $0.04 $1.58 $1.62 $0.00 $0.00 $0.00
KY $0.02 $0.64 $0.66 $0.02 $0.64 $0.66 $0.02 $0.64 $0.66
LA $0.05 $1.20 $1.24 $0.05 $1.20 $1.24 $0.05 $1.20 $1.24
MA $0.01 $0.07 $0.07 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
MD $0.00 $0.05 $0.05 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
ME $0.00 $0.14 $0.15 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Ml $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
MN $0.15 $0.46 $0.61 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
MO $0.04 $1.11 $1.15 $0.04 $1.11 $1.15 $0.04 $1.11 $1.15
MS $0.04 $0.33 $0.37 $0.04 $0.33 $0.37 $0.04 $0.33 $0.37
MT $0.0(Q $0.04 $0.04 $0.00 $0.04 $0.04 $0.0Q $0.00 $0.00
NC $0.0(Q $0.07 $0.07 $0.00 $0.07 $0.07 $0.0Q $0.00 $0.00
ND $0.0(Q $0.07 $0.07 $0.00 $0.07 $0.07 $0.0Q $0.07 $0.07
NE $0.0(Q $0.14 $0.14 $0.00 $0.14 $0.14 $0.0Q $0.14 $0.14
NH $0.0(Q $0.02 $0.02 $0.00 $0.0(Q $0.0Q $0.0Q $0.00 $0.00
NJ $0.0(Q $0.0(Q $0.0(Q $0.00 $0.0(Q $0.0Q $0.0Q $0.00 $0.00
NM $0.02 $0.69 $0.7Q $0.02 $0.69 $0.7Q $0.02 $0.69 $0.70
NV $0.01 $0.17 $0.18 $0.01 $0.17 $0.18 $0.01 $0.17 $0.18
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Appendix B2 Final Rule Analysis Std&vel Results

Table E-2: Estimated average annual reduction in CWA section 404 permit application costs under the final rule, by potential
state response scenario and state (millions 2018%)

S _ Scenario &2 _ Scenaric 1 & 213 _ Scenario 34
Individual General Total Individual General Total Individual General Total

NY $0.01 $0.08 $0.09 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
OH $0.01 $0.83 $0.85 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
OK $0.00 $0.23 $0.23 $0.00 $0.23 $0.23 $0.00 $0.23 $0.23
OR $0.05 $0.08 $0.14 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
PA $0.0(Q $1.97 $1.97 $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
RI $0.0(Q $0.05 $0.05 $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
SC $0.01 $0.02 $0.03 $0.01 $0.02 $0.03 $0.01 $0.02 $0.03
SD $0.01 $0.18 $0.19 $0.01 $0.18 $0.19 $0.01 $0.18 $0.19
TN $0.01 $0.11 $0.12 $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
TX $0.07 $3.3( $3.37 $0.07 $3.3(Q $3.37 $0.07 $3.30 $3.37
uT $0.01 $0.32 $0.33 $0.01 $0.32 $0.33 $0.0Q $0.00 $0.00
VA $0.02 $0.08 $0.1(Q $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
VT $0.0(Q $0.01 $0.01 $0.00 $0.0Q $0.0Q $0.0Q $0.00 $0.00
WA $0.02 $0.12 $0.15 $0.0d $0.00 $0.00 $0.00 $0.00 $0.00
Wi $0.08 $0.38 $0.46 $0.08 $0.38 $0.46 $0.00 $0.00 $0.00
Wv $0.00 $1.71 $1.71 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
WY $0.00 $0.10 $0.10 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00
Total $1.22 $26.02 $27.25 $0.57 $14.04 $14.61 $0.42 $11.2¢9 $11.71

1For each state, permit cost savings are calculated by multiplying the number of individual and general permit rechestibaisi¢ E1) by theunit cogs from the
Corps NWP analysis ($15,100 per individual permit; $4,500 per general p&umitee suprat footnote 117.

2Includes alktates except Hawaii.

3Scenario 1 and 2 are identical for the CWA section 404 program analysis. These soeriade Alaska, Alabama, Arkansas, Arizona, Colorado, Delaware, Geo
lowa, Idaho, Kansas, Kentucky, Louisiana, Misddississippi, Montana, North Carolina, North Dakota, Nebraska, New Mexico, Nevada, Oklahoma, South Ca
South Dakota, Texas, Utah, and Wisconsin.

4Includes Alaska, Alabama, Arkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Missouri, Misigsippkota, Nebraska, New Mexico, Nevada, Oklahon
South Carolina, South Dakota, and Texas.
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Appendix B2 Final Rule Analysis Std&vel Results

Table E-3: Estimated average annual reduction in CWA section 404 related mitigation requirement costs under the final rule, by
potential state response scenario and state

Costper acre Costper LF Scenario 62 Scenarie 1 & 213 Scenario 3*
State (2018%) (20183) (millions 208$) (millions 20B9%) (millions 20B9%)
Low High Low High Low High Low High Low High

AK $55,63"5 $108,59( $303 $695 $0.7§ $1.49 $0.76 $1.49 $0.76 $1.49
AL $55,635 $108,59( $274 $695 $8.88 $22.04 $8.88 $22.04 $8.88 $22.04
AR $30,94¢ $56,0473 $249 $556 $4.45 $9.67 $4.45 $9.67 $4.45 $9.67
AZ $55,635 $86,547 $303 $695 $1.42 $2.66 $1.42 $2.66 $1.42 $2.66
CA $216,357 $395,88] $303 $695 $15.52 $33.75 $0.00 $0.00 $0.00 $0.00
CcO $53,41¢9 $74,68¢ $93 $371 $0.11 $0.27 $0.11 $0.27 $0.11 $0.27
CT $339,13( $484,87" $303 $695 $0.92 $1.32 $0.00 $0.00 $0.00 $0.00
DE $35,02¢ $257,567 $386 $721 $0.08 $0.60 $0.08 $0.60 $0.00 $0.00
FL $55,635 $108,59( $303 $695 $24.61 $48.10 $0.00 $0.00 $0.00 $0.00
GA $177,20¢ $280,237 $905 $1,005 $8.00 $11.85 $8.00 $11.85 $0.00 $0.00
1A $37,887 $83,154 $93] $395 $0.19 $0.73 $0.19 $0.73 $0.00 $0.00
ID $43,52¢ $83,539 $303 $695 $0.07 $0.15 $0.07 $0.15 $0.07 $0.15
IL $66,405 $108,541 $235 $617 $2.88 $7.25 $0.00 $0.0Q $0.00 $0.00
IN $51,513 $73,149 $303 $655 $16.45 $34.95 $0.00 $0.0Q $0.00 $0.00
KS $55,63" $108,59( $93] $371 $7.18 $27.83 $7.18 $27.83 $0.00 $0.00
KY $113,34¢€ $170,01¢ $309 $778 $22.44 $54.93 $22.44 $54.93 $22.44 $54.93
LA $10,303 $61,814 $303 $695 $1.25 $6.16 $1.25 $6.16 $1.25 $6.16
MA $614,087 $640,137 $103 $206 $0.37 $0.38 $0.00 $0.0Q $0.00 $0.00
MD $64,564 $233,52¢ $569 $786 $0.75 $1.15 $0.00 $0.0Q $0.00 $0.00
ME $258,501] $385,954 $0 $0 $0.63 $0.94 $0.00 $0.0Q $0.00 $0.00
Ml $54,364 $134,75¢ $237 $1,023 $0.0Q $0.0Q $0.00 $0.0Q $0.00 $0.00
MN $9,575 $78,757 $303 $695 $0.33 $2.63 $0.00 $0.0Q $0.00 $0.00
MO $27,817 $83,45% $93) $417 $1.15 $4.91 $1.15 $4.91 $1.15 $4.91
MS $26,787 $33,484 $274 $695 $1.48 $3.02 $1.48 $3.02 $1.48 $3.02
MT $30,906 $38,12( $303 $695 $0.14 $0.29 $0.14 $0.29 $0.00 $0.00
NC $27,245 $73,43( $306 $403 $0.13 $0.35 $0.13 $0.35 $0.00 $0.00
ND $41,211 $61,814 $303 $695 $0.21 $0.38 $0.21 $0.38 $0.21 $0.38
NE $55,63" $108,59( $93) $371 $0.12 $0.34 $0.12 $0.34 $0.12 $0.34
NH $161,014 $227,02¢ $252 $757 $0.01 $0.02 $0.00 $0.0Q $0.00 $0.00
NJ $39,15( $309,08] $303 $695 $0.0(Q $0.0Q $0.00 $0.0Q $0.00 $0.00
NM $53,41¢ $74,684 $303 $695 $0.07 $0.1(Q $0.07 $0.10Q $0.07 $0.10
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Appendix B2 Final Rule Analysis Std&vel Results

Table E-3: Estimated average annual reduction in CWA section 404 related mitigation requirement costs under the final rule, by
potential state response scenario and state

Costper acre Costper LF Scenario 62 Scenarie 1 & 213 Scenario 3*
State (2018%) (20183) (millions 208$) (millions 20B9%) (millions 20B9%)
Low High Low High Low High Low High Low High

NV $109,381] $203,793 $303 $695 $0.53 $1.11 $0.53 $1.11 $0.53 $1.11
NY $74,17¢ $94,357 $319 $433 $0.60 $0.79 $0.00 $0.00 $0.00 $0.00
OH $38,635 $222,534 $170 $1,391 $4.12 $32.43 $0.00 $0.00 $0.00 $0.00
OK $51,204 $62,824 $242 $572 $0.81 $1.87 $0.81 $1.87 $0.81 $1.87
OR $56,15( $128,95¢4 $43,621 $84,064 $22.54 $43.66 $0.00 $0.00 $0.00 $0.00
PA $68,77( $202,854 $413 $891 $1.81 $4.29 $0.00 $0.00 $0.00 $0.00
RI $476,607 $562,50¢6 $303 $695 $0.25 $0.30 $0.00 $0.00 $0.00 $0.00
SC $102,22¢ $176,831 $606 $704 $0.31 $0.52 $0.31 $0.52 $0.31 $0.52
SD $41,211 $61,814 $303 $695 $0.38 $0.78 $0.38 $0.78 $0.38 $0.78
TN $38,635 $38,634 $247 $373 $1.35 $1.98 $0.00 $0.00 $0.00 $0.00
X $55,63" $108,59( $541 $927 $53.02 $92.37 $53.02 $92.37 $53.02 $92.37
uT $55,63" $108,59( $303 $695 $0.78 $1.75 $0.78 $1.75 $0.00 $0.00
VA $30,90¢ $206,054 $386 $721 $1.62 $3.9Q $0.00 $0.0Q $0.00 $0.00
VT $113,33( $135,53] $303 $695 $0.07 $0.1(Q $0.00 $0.0Q $0.00 $0.00
WA $71,427  $1,148,22 $303 $695 $0.81 $11.85 $0.00 $0.0Q $0.00 $0.00
WI $72,943 $108,59( $303 $695 $1.97 $2.94 $1.97 $2.94 $0.00 $0.00
WV $123,637 $185,44¢§ $750 $851 $5.56 $6.45 $0.00 $0.0Q $0.00 $0.00
WY $42,92¢ $52,201 $303 $695 $0.05 $0.09 $0.00 $0.0Q $0.00 $0.00
Total $217.2( $485.46 $115.95 $249.14 $97.47 $202.7¢

1For each state, cost savings are calculatedhhitiplying the cost of each mitigation acre or linear foot (low and high estimates) by the expected reduction in ar
mitigation requirementsgeeTable EL), and summing the acreage and linear feet values for each scenario.

2Includes all states except Hawaii.

3Scenario 1 and 2 are identical for the CWA section 404 program analysis. These suoeriade Alaska, Alabama, Arkansas, Ariz@worado, Delaware, Georgia,
lowa, Idaho, Kansas, Kentucky, Louisiana, Missouri, Mississippi, Montana, North Carolina, North Dakota, Nebraska, NélewldzricOklahoma, South Carolina,
South Dakota, Texas, Utah, and Wisconsin.

4Includes Alaska, AlabamArkansas, Arizona, Colorado, Idaho, Kentucky, Louisiana, Missouri, Mississippi, North Dakota, Nebraska, New Mexi€ak|atevada
South Carolina, South Dakota, and Texas.
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