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Introduction   

On September 25, 2020, the U.S. Environmental Protection Agency Region 10 (EPA) proposed to reissue 
the National Pollutant Discharge Elimination System (NPDES) permit for discharges from the municipal 
separate storm sewer system (MS4) owned and/or operated by the Ada County Highway District (ACHD) 
in Ada County, Idaho. The permit document #IDS028185 will be referred to in this document as “the 
Permit.”  The public comment period ended on November 9, 2020.  

This document provides EPA responses to comments received on the proposed Permit.  Comments are 
broadly organized by topic in the order the issue appears in the Permit. In general, EPA summarizes 
each comment, and where appropriate for clarity EPA groups similar comments into one statement. In 
some cases, EPA includes the comment verbatim. Where indicated, EPA has made changes to the final 
Permit. The Administrative Record contains the comment letter received from ACHD, as well as 
information considered by EPA during the permit development process.       

State Certification under Clean Water Act §401 

On October 28, 2020, the Idaho Department of Environmental Quality (IDEQ) provided EPA with a final 
Clean Water Act (CWA) Section 401 certification that includes conditions that must be included in the 
Permit pursuant to CWA Section 401(d), 33 U.S.C. § 1341(d). A copy of the final certification is provided 
in Appendix A of this document. Final certification conditions are included in the Permit. See Table 1. 

Edits to the Final Permit  

EPA has made minor editorial changes throughout the Permit text for clarity, consistency, and/or 
grammatical correction, and as identified in comments received. The Permit effective date has been 
changed to February 1, 2021, and associated program implementation dates and due dates throughout 
the Permit have been adjusted as a result. Other editorial changes made in response to comments and 
IDEQ certification are identified in Table 1 below:  

Table 1. Edits to Final Permit  

Edits Based on Public Comments Received: 

Part 3.4.2.2 See Response #4 

Part 4.3  See Response #6 

Edits Based on IDEQ Input: 

Parts 2.5.7; 3.2.7.1; 4.2 and 
4.3; Appendix A.2 

Conditions of IDEQ’s Final §401 Water Quality Certification for the Ada 
County Highway District Municipal Separate Storm Sewer System; 
NPDES Permit #IDS028185, dated October 28, 2020. See Appendix A of 
this document. 

Response to Comments 

ACHD submitted the following comments in a letter dated November 6, 2020.  
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General Topics  

1. ACHD appreciates the positive working relationship, on-going communication, and stakeholder 
involvement that EPA has extended over the past several years developing the draft permits. 

Response: Comment noted. No change has been made to the Permit.  

2. ACHD appreciates EPA’s acknowledgement of ACHD’s jurisdictional limitations stated in Fact Sheet 
2.3: 

“EPA recognizes that highway districts . . . do not have formal ordinance authority under Idaho 
state law. In such cases, EPA expects the Permittee to control pollutants into and from the MS4 
by using all relevant regulatory mechanisms available pursuant to applicable Idaho state law . . . 
EPA acknowledges that ACHD[‘s] . . . jurisdictional authority extends only within the boundaries 
of its right of ways, and that the principle regulatory mechanisms for ensuring compliance with 
the Permits’ stormwater control measures are through policies, standard operating procedures, 
construction contracts, and/or right of way permits.” 

It seems there are many locations throughout the draft permit that should be expressly qualified 
with the phrase “to the extent allowable under Idaho state law” (or language like it). While this 
phrase shows up in several areas, it is missing from others where it could (and likely should) exist. 
Rather than try to insert the phrase throughout the draft permit, ACHD recommends a preamble 
be added to Sections 2.5 (Permittee Responsibilities), 3.2 (Illicit Discharge Detection and 
Elimination) and 3.3 (Construction Site Stormwater Runoff Control) describing and recognizing the 
limitations of ACHD’s ROW-based jurisdiction and general lack of police power enforcement. 

Response: EPA declines to add references addressing the jurisdictional limitations of Highway 
Districts in the Permit as suggested; no change has been made to the Permit.   

EPA uses the phrase, “to the extent allowable…under Idaho state law” throughout the ACHD 
Permit, and continues to require ACHD to implement their stormwater management program 
(SWMP) responsibilities in the same manner as the administratively extended ACHD permit.1 
Consistent with other MS4 permits for Highway Districts in Idaho, the Permit does not contain 
requirements for ACHD to impose pollutant controls in areas outside of the ACHD rights of way 
or require enforcement of any such controls that are outside the ACHD jurisdictional authority.2   

EPA recognizes that Highway Districts in Idaho do not have ordinance power, and that their 
jurisdictional control is limited to the road rights of way, pursuant to Idaho Code Section 40, 
Chapter 6 and Idaho Code Section 50, Chapter 13-1330. EPA also notes that the powers and 
duties of Highway Districts include ….”the exclusive general supervisory authority over all public 
highways, public streets and public rights-of-way under their jurisdiction, with full power to 
establish design standards, establish use standards, pass resolutions and establish regulations in 
accordance with the provisions of title 49, Idaho Code, and control access to said public 
highways, public streets and public rights-of-way.” Idaho Code Section 40-1310(8). At: 
https://legislature.idaho.gov/statutesrules/idstat/Title40/T40CH13/SECT40-1310/ 

 
1 See, for example: NPDES Permit for Ada County Highway District MS4, NPDES Permit no. IDS028185 Response to 
Comments on Proposed Permit, August 2009, Responses #28, 30, 85, and 88.  
2 EPA has recently issued two other MS4 permits for Highway Districts in Idaho, that include the same clarifications 
and permit text as in the ACHD MS4 Permit, namely: NPDES Permits #IDS028207 (Lakes, Post Falls, and East Side 
Highway Districts, aka the North Idaho Highway District MS4s) and  #IDS028134 (Canyon Highway District).  

https://legislature.idaho.gov/statutesrules/idstat/Title40/T40CH13/SECT40-1310/
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EPA again clarifies that it does not expect ACHD or other MS4 Permittees to seek or obtain legal 
powers they do not already possess, as stated in the preamble to the NPDES Phase II 
stormwater regulation: 

…[T]he operators of some small MS4s might not have the authority under State law to 
implement one or more of the measures using, for example, an ordinance or other 
regulatory mechanism. To address these situations, each minimum measure in § 
122.34(b) that would require the small MS4 operator to develop an ordinance or other 
regulatory mechanism states that the operator is only required to implement that 
requirement to ‘‘the extent allowable under State, Tribal or local law.’’ See § 
122.34(b)(3)(ii) (illicit discharge elimination), § 122.34(b)(4)(ii) (construction runoff 
control) and § 122.34(b)(5)(ii) (post- construction storm water management). This 
regulatory language does not mean that an operator of a small MS4 with ordinance 
making authority can simply fail to pass an ordinance necessary for a § 122.34(b) 
program. The reference to ‘‘the extent allowable under * * * local law’’ refers to the 
local laws of other political subdivisions to which the MS4 operator is subject. Rather, a 
small MS4 operator that seeks to implement a program under section § 122.34(b) may 
omit a requirement to develop an ordinance or other regulatory mechanism only to 
the extent its municipal charter, State constitution or other legal authority prevents 
the operator from exercising the necessary authority. Where the operator cannot 
obtain the authority to implement any activity that is only required to ‘‘the extent 
allowable under State, Tribal or local law,’’ the operator may satisfy today’s rule by 
administering the remaining § 122.34(b) requirements. [Emphasis Added] 

See: Preamble to the NPDES Phase II Stormwater Rule, at 64 FR 68766 [December 6, 1999]. 

Stormwater Management Program Control Measures (Permit Part 3)   

3. Regarding Part 3.2.8 (Illicit Discharge Detection and Elimination Training for Staff): This section 
states, “The Permittee must ensure that all persons responsible for investigating, identifying, and 
eliminating illicit discharges and illicit connections into the MS4 are appropriately trained to conduct 
such activities. At a minimum, the Permittee’s construction inspectors, maintenance field staff, and 
code compliance officers must be sufficiently trained to conduct dry weather screening activities and 
to respond to reports of illicit discharges and spills into the MS4.”  

EPA’s Fact Sheet at page 24 states: “Permit Part 3.2 requires the Permittee to train appropriate staff 
to respond to spills, complaints, and illicit discharges/connections to the MS4. Permittee staff can be 
the “eyes and ears” of the stormwater program if they are trained to identify illicit discharges and 
spills or evidence of illegal dumping.” 

ACHD agrees with the importance of staff being the “eyes and ears” of the stormwater program and 
therefore trains the above-mentioned staff to identify and report illicit discharges, spills, and illegal 
dumping. ACHD suggests replacing “conduct dry weather screening activities and respond to” with 
“identify and report”.  Alternatively, the language could be modified to be consistent with the Fact 
sheet requiring training to identify illicit discharges and spills or evidence of illegal dumping. 
Specialized training is required for dry weather screening and responding to illicit discharges or 
spills, and therefore is not appropriate for all field staff. 

Response: EPA agrees specialized training is not appropriate for all field staff, but EPA has not 
revised the Permit as suggested. ACHD retains discretion to train “all persons responsible for 
investigating and identifying” illicit discharges on separate topics than training “all persons 
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responsible… for eliminating illicit discharges.” Field staff such as inspectors, maintenance field 
staff, and code compliance officers may be trained in the appropriate ACHD procedures that will 
ultimately result in the elimination of identified illicit discharges.  No change has been made to 
the Permit. 

4. Regarding Part 3.4.2.2 (Alternatives for Local Compliance): ACHD requests the addition of 
“site/engineering based conditions such as soils that do not allow for infiltration of the required 
volume of storm water runoff” be added to the list of conditions that may be technically infeasible to 
retain the required runoff volume at and individual site. This comment is consistent with revisions 
EPA made in response to comments from the City of Moscow in Permit #IDS028398.   

Response: EPA agrees, and has revised the Permit as suggested. 

5. Regarding Part 3.4.5.2 (Enforce Requirements), this section should include the qualification clause 
“to the extent allowable under Idaho state law.” 

Response: EPA declines to add the language as suggested. Part 3.4.5.2 states that ACHD must 
implement an enforcement response policy “similar to that required by Part 3.3.6…”; the text in 
Part 3.3.6 contains appropriate reference to the Permittee’s available powers under Idaho state 
law. No change has been made to the Permit. 

Special Conditions for Discharges to Impaired Waters (Permit Part 4)  

6. Regarding Part 4.3 (Pollutant Reduction Activities), which reads as follows: The Permittee must 
define and implement at least two (2) activities designed to reduce impairment pollutants identified 
in Table 4.3 below from the MS4 discharges into Tenmile Creek, Fivemile Creek, Eightmile Creek, 
Ninemile Creek, and the Boise River. Suggest replacing “and the Boise River” with “or the Boise 
River”. Alternatively, insert “in at least one of the waterways” to clarify that the requirement does 
not extend to all the waterways identified in Table 4.3.  

Response: After discussion with IDEQ, EPA agrees to revise the text of the Part 4.3 to read as 
follows:   The Permittee must define and implement at least two (2) activities designed to reduce 
impairment pollutants identified in Table 4.3 below from the MS4 discharges into Tenmile Creek, 
Fivemile Creek, Eightmile Creek, Ninemile Creek, and/or the Boise River. 

Monitoring, Recordkeeping and Reporting (Permit Part 6) 

7. Regarding Part 6.4.2 (Annual Report), 6.4.3 (Monitoring/Assessment Report) 6.4.4 (Pollutant 
Reduction Activity Report): ACHD requests an Annual Report deadline of January 15th, [replacing 
December 1 of each year as drafted], consistent with ACHD’s administratively extended permit.  

ACHD states that timing as proposed in the draft Permit is problematic, and asks if EPA expects the 
“narrative status report” required by the Annual Report to include data analysis and interpretation 
or not? If analytical monitoring is conducted through the end of the reporting year (September 30), 
results from the laboratories are often not received until 30 days after sample submittal (October 
30). Although the new annual report format condenses many sections, Section IV. Special Conditions 
for Discharges to Impaired requires a narrative status report of the Annual Report. Thirty days for 
data analysis, review and final report is rushed.  

Response: As previously noted, EPA adjusted the effective date to February 1, 2021, and the 
associated date for submitting Annual Reports is now April 4, beginning in Calendar Year 2022. 
ACHD’s request for a January 15 due date is therefore moot. No change has been made to the 
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Permit. EPA clarifies that the narrative status report in each Annual Report is meant to include 
updates or information about implementation progress or delays, and ACHD does not need to 
include data analysis or final summary information if such is unavailable.   

8. Regarding Part 6.4.3 (Monitoring /Assessment Report) and 6.4.4 (Pollutant Reduction Activity 
Report) These sections each require the Permittee to submit final reports summarizing any/all 
monitoring/assessment and pollutant reduction activities conducted during the permit term with 
the Permit Renewal Application no later than April 3, 2025. 

If EPA’s intent is to include Year 5 stormwater analytical data in both the Monitoring/Assessment 
Report and Pollutant Reduction Activity Report, then ACHD requests a due date of July 15, 2025 for 
the documents required in 6.4.3 and 6.4.4. Based on analytical results turnaround time and Boise 
area’s wet seasons, the July 15, 2025 due date would allow incorporation of Fall 2024 and Spring 
2025 stormwater data. Of note, Part 6.2.5.4 requires at least one sample each calendar year must 
be collected in the September – October period. Stormwater data collected during this period in 
Year 5 would not be available for inclusion by Year 5 Annual Report due date of September 30, 2025. 
 

Response: Based on the Permit effective date of February 1, 2021, and the associated date for 
submitting a permit renewal application has been revised to August 4, 2025. ACHD’s request for 
a July 15 due date is therefore moot. No change has been made to the Permit.    
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Appendix A: Idaho Department of Environmental Quality’s Final Certification 

under Clean Water Act §401 
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