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FROM:
STEVEN A. HERMAN
ASSISTANT ADMINISTRATOR
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Regiond Counsd (EPA Regions I-X)
Regiond Enforcement Division Directors (EPA Regions|, VI and 111)
Air Divison Directors (EPA Regions|-X)

The Agency recently revisad its regulations and reaffirmed its authority to use any credible evidence
to enforce continuing compliance with gpplicable requirements under the Clean Air Act, as amended.
62 Fed. Reg. 8314 (February 24,1997) (commonly and hereinafter referred to asthe "credible
evidence rule"). For clarity of policy, condgstency in application and guidance on the use of "credible
evidence" in the Agency's clean air enforcement program(1), the following will serve asinterim
implementing measures:

Withdrawal of Prior Agency Policy and Guidance - Previous policy guidance concerning the use of
continuous emission monitoring (CEM) data indicated that this data would be used for direct
enforcement of applicable emissons limitations only when specified as the compliance test method in
Agency rules, state implementation plans (SIPs), source permits, orders or consent decrees. These
policies, dong with any other Agency-imposed redtrictions on its longstanding statutory authority to
use "credible evidence', were superseded by the 1990 amendments to the Clean Air Act. Since
enactment of those amendments, there has been no limit on EPA's pre-existing statutory authority to
use credible evidence to establish violations. With the credible evidence rule, however, the Agency
has formdly confirmed and acknowledged its authority, ability and intention to continue to rely upon
any credible evidence, including CEM data (as appropriate), to establish aviolation and seek



gopropriate relief. Accordingly, credible evidence can be used to establish any violation, regardiess
of whether the violation occurred before or after promulgation of thet rule.

Certain Agency policy and other memoranda have in the past suggested a distinction between
information sufficient to support issuing a notice of violation and information necessary to prove a
violation or determine compliance. The 1990 amendments to the Clean Air Act and the credible
evidence rule diminated any percaived need or basis for recognizing such an atificid diginction. To
avoid possible confusion in the future by those required to comply with emissions limitations and
misgpplication by those involved in enforcing such limitations, dl such prior Agency policy and
guidance are hereby expresdy withdrawn to the extent they imply any limitation on the use of CEM
data (or any other data generated/devel oped by methods not specified by regulation) in the Agency's
enforcement activitie(2). Moreover and to the extent that prior statements of policy or position may
be affected by or incongstent with the credible evidence rule, the credible evidence rule and this
policy/guidance control.

Interim Enforcement Response Policy - The credible evidence rule does not affect prior Agency
guidance on the "Timey and Appropriate Enforcement Response to Significant Air Pollution
Violators', issued by John S. Saitz, Director, Office of Air Qudity Planning & Standards, and Robert
Van Heuveen, Director of Civil Enforcement, under memorandum dated February 7, 1992, as
subsequently clarified and amended, or other guidance of generd gpplicability. Agency enforcement
resources and activities should continue to focus on addressing sSgnificant violations and in causng
sources to return to continuous compliance with gpplicable requirements. Enforcement activities
(particularly judicid enforcement proceedings) should generdly be directed at violations that (1) may
threaten or result in harm to public hedth or the environment, (2) are of sgnificant duration or
magnitude, (3) represent a pattern of noncompliance, (4) involve arefusd to provide specificaly
requested compliance information, (5) involve crimina conduct, or (6) alow a source to regp an
economic benefit. See Credible Evidence White Paper, "The Use of Information other Than
Reference Test Results for Determining Compliance with the Clean Air Act”, March 21, 1996.

Minor violations generdly should continue to be alower judicia enforcement priority because other
tools can typically be used to address these violations without resort to federd court (e.g., occasiona
exceedences of short duration that are quickly and adequately resolved can typically be handled
adminigratively without the use of more formd, judicia enforcement proceedings). However, Agency
enforcement personnel should look at dl the facts and circumstances of acase (e.g., extent and
duration of noncompliance, environmenta consequences and economic benefits of noncompliance),
including consderation of the full range of types of violations and al available enforcement tools, in
deciding whether and, if so, what enforcement response is warranted to address sporadic, infrequent
violations identified or determined through the use of credible evidence.

The Agency has and should maintain a balanced enforcement program that seeksto assure
compliance through usng amix of the compliance and enforcement tools available to it. Common
sense and reasoned enforcement discretion must continue to guide the Agency in assessing and
determining whether available information should be proffered or otherwise used as credible evidence



of aviolation(3).

SIP Revisons Concerning Credible Evidence - Numerous states have submitted or will soon submit
revisonsto their SIPsto expresdy permit the use of "credible evidence' to enforce applicable
requirements. See 40 CFR 51.212(c), as recently promulgated. Some revisions have been approved,
but many others are till pending (due in part to the pendency of the now concluded credible
evidencerule) or are yet to be submitted. Asreflected in the credible evidence rule, EPA (and the
dtates) have had the authority and ability to use credible evidence to enforce Clean Air Act
requirements. Nonetheless and to ensure clarity at the earliest practicable date, action on these SIP
revisons should be expedited, consistent with necessary lega requirements and in consideration of
other pending policy metters (e.g., Sate audit immunity policies).

Proceedings Involving the Use of Credible Evidencein FY 97 are "Nationdly Significant” - In
redelegating concurrence authority for the settlement of enforcement actions to Regiona Counsdl, an
exception was made for cases raising issues of nationa sgnificance. Memorandum, Redelegation of
the Assstant Adminigtrator for OECA's Concurrence Authority in Settlement of Certain Civil Judicid
and Adminigtrative Enforcement Actions, Steven A. Herman, Assstant Adminigrator, July 8, 1994.
Guiddines for identifying nationaly significant cases/issues were contemporaneoudy issued, with
subsequent guidance further clarifying the matter. Memorandum, OECA/Regiond Procedures for
Civil Judicid and Adminigtrative Enforcement Case Rede egation, Robert Van Heuvelen, Director,
Office of Regulatory Enforcement, November 8, 1994. Consistent with such redelegation, guiddines
and guidance, theinitiation, litigation and resolution of civil proceedings involving the use or
anticipated use of non-reference test data to establish/refute the existence or duration of aviolation
under SIPs, NSPS, or NESHAPs are to be identified and treated as cases involving "nationaly
ggnificant issues' for at least the next year.

Regiond Counsd should review their current cases (regardless of redelegated authority) to determine
whether credible evidence issues have been or are likely to beraised. In dl future referrds and
enforcement actions, Regiona Counsel, Enforcement Divison Directors and Air Divison Directors
should consider whether non-reference test method data and/or other information are available and
can be used to enforce compliance with gpplicable Clean Air Act requirements.

Future Guidance/Work Group Formation - Since the evaluation and use of credible evidence plays
an important part in ensuring continuous compliance with emission limitations and requirements, the
Regions are encouraged to use non-reference test data where appropriate. Such use could be aided,
and congstency enhanced, by the issuance of additiona guidance and direction on the eva uation and
use of dl forms of non-reference test data as credible evidence.

With this memorandum | am aso announcing the cregtion of a Credible Evidence Work Group, to be
chaired by ORE's Air Enforcement Divison. Thiswork group is charged with developing additiond
guidance on the use of credible evidence and other, rdated materids. This activity will undoubtedly
benefit greatly from the perspectives and expertise resdent in the Agency's regions, offices and
program activities. Please submit nominations of persons with both legd and technicd experiencein



clean ar enforcement matters to Bruce Buckheit, Director, Air Enforcement Division, Office of
Regulatory Enforcement, not later than June 1, 1997.

The measures identified and described in this document are intended solely for the guidance of
government personnd (e.g., the Interim Enforcement Response Policy). They are not intended and
cannot be relied upon to create rights, substantive or procedura, enforcegble by any party in litigation
with the United States or the Environmenta Protection Agency. EPA reservestheright to act at
variance with these measures and to change them at any time without public notice.

1. In every enforcement action taken by the Agency we rely on credible evidence of the violation. As
used in this Policy and Guidance, however, the term "credible evidence' refers specifically to the
kinds of evidence discussed in the credible evidence rule (e.g., non-reference test method data and
other information that are rlevant to whether a source would have been in compliance with
gpplicable requirements if the appropriate performance or compliance test procedures or methods
had been performed). See 62 Fed. Reg. 8314 (Feb. 24, 1997).

2. Thefadllowing guidance is expresdy incdluded in this withdrawd:

Memorandum, Guidance Concerning EPA's Use of Continuous Emisson Monitoring Data, from
Kathleen M. Bennett, Assstant Administrator for Air, Noise and Radiation, August 12, 1982.

Memorandum, Guidance: Enforcement Applications of Continuous Emisson Monitoring System
Data, Edward E. Reich, Director, Station Source Compliance Divison, and Michad S. Alushin,
Asociate Enforcement Counsdl, Air Enforcement Division, April 22, 1986.

Policy Statement, CEMS Policy, Gerdd A. Emison, Director, Office of Air Qudity Planning and
Standards (OAQPS), March 31, 1988 (reissued). See adso Policy Statement, CEMS Policy and FY
1988 Guidance, Gerald A. Emison, Director, OAQPS, July 28, 1987.

Memorandum, Transmittal of SO2 Continuous Compliance Strategy, John S. Seitz, Director,
Stationary Source Compliance Divison (OAQPS), July 5, 1988.

3. For example, the Clean Air Act Stationary Source Civil Pendty Policy (October 25, 1991)
recommends that recoupment of economic benefit due to delayed and avoided compliance costs be
cdculated from the "first provable date of violation." Agency enforcement personne should utilize



thelr common sense and experience to assess and evaluate dl available information in determining
what condtitutes a "provabl€e’ date of violaion under that palicy.

For further information, please contact: Mark Segler, EPA/OECA/AED.

Disclaimer

This electronic file has been retyped to make it available to you in e ectronic form. Formatting (margins,
page numbering, etc.) may differ from the original hard copy to make the document more easily readable
on your computer screen. If any discrepancies are found, the file copy (hard copy original) which resides at
the U.S. EPA provides the official policy. Information on the file copy may be obtained from the Air
Enforcement Division, Stationary Source Program at (202) 564-2414.



