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# " Final Rules of Practice Governing the Administrative Assessment of .
Class II Civil Penalties under the Clean Water Act," issued June 12, 1990,
effective July 12, 1990. Published at 55 F.R. 23838 (June 12). Replaces

the Interim Final Rules dated August 10, 1987.
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"o~ 820 . OFFICE OF
ENFORCEMENT AND
COMPLIANCE MONITORING
MEMORANDUM

SUBJECT: Final Rule for Administrative Assessment of Class II
Civil Penalties, 40 CFR Part 22

FROM: Patricia Chor |~
: OE-Water Intern

TO: OE-Water Attorheys
Regional Counsels, Regions I-X
Attached is th.itinal rule governing administrative
assessment of Class II penalties. The rule was issued June 12,
1990 and becomes effective July 12, 1990. Please contact Susan
Cary Watkins at (703) 768-2950 for further information.
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¢ Jministrative penalties for violation; of
_the CWA. The amendments to sectioa
- 3G9 created a new subsection 309(g)
establishing two classs of adminisirative
penalties, which differ with respect to
Frocedure and maximum penaity
gmounts.. .
Class | administrative penalty
rroceedings are not subject to the
Administrative Procedure Act, 5 U.S.C.
554, 556, and authorize & maximum
: 'ty of $25.000. Notice of the
.ability of procedural guidance for

required. Moreover. this regulation will
‘have no effect at all on small businesses.
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_ ENVIRONMENTAL PROTECTION Class I proceedings was published in the ressonable time for correction before
snENCY . : Fedcral Register. See 52 FR 30730 issuing an administrative penalty order.
, . (August 17, 1987), The 30-day comment period after public
‘¥R Part 22 The final procedures promulgated notice is set forth in 40 CFR 22.38(d).
_ ¥ today apply only to Class IL Class II Also § 22.38(d) provides that non-party
Lo 0136457 pmc?:ydu}g;i ;;xtg::!zedl ﬂl!ﬁ:?;t . cqh::mimm can submit late comtments -
renalty o .000 and are subject to aiter showing good cause. A party to the
%‘mm&m g  therequirements of the Administrative  sction is notseovmd by the § 2.38(?1) -
Civil Penalties Under the Clean Water  Frocecure Act. S U.S.C. 554, 558. Class I provision for submitting commerits;
oA . . proceedings are similar to i party submissions are governed by 40
. cdministrative penalty proceedings CFR 22.07(b) dnd 22.15. The Clean
AcancY: Environmental Protection subject to the Administrative Procedure  Water Act imposes strict Kability and
Agency (EPA). Act under other environmental statutes. does not require the Agency to give
ACTION: Final rule. EPA promulgated Consolidated Rules  notice of violations before enforcing the
- - of Practice, 40 CFR part 22, governing Act. These administrative penalties sre-
SUMMARY: EPA is today promulga!mg_a the administrative assessment of _for past violations. Corrective action
final rule establishing procedures forits  penalties under other statutes ) will not affect liability. Decause
administrative assessment cf Class I administered by EPA. The Consolidated tive penalty orders usually
civil penalties under the Clean Water *  Rules provide a common set of will be based on self permit
Act (CWA). There have been no procedural rules for certain of EPA's violations, the discharger should know
substantive changes to this rule since it  sdministrative penalty programs to of the violation before the Agency .
was issued as an interim final rule. See  reduce paperwork, inconsistency, and publishes a notice of the complaint.
52 FR 30871 (August 17, 1987). This rule Durden on peracns regulated. See45 3 Timing of gtate consaltation. One
provices that EPA’s administrative FR 24360 (April 9, 1980} commenter wanted the timing of state
asaessment of Clans I peratieswillbe  Because of tie similarity gdClassll  consultetion clarified to ensute that
averns 'A’s Consolida es  proceedings to other adminis e ctions
f Practice for assessing adminisative  penelty praceedings sabjoct o e Pt vaeral actic Theatate
F2nalties. EPA is taking this actionin  Administrative Procedure Act, EPA consultation occurs befure the.
made by the Water Quality Actof1987,  of Practice should be used as the final order. Tina
which authorize the Administrator to procedural framework for Class II 4 Evidentiary iss isin
£ssess administrative penalties for administrative penalty enforcement Bearing. One ooy wrising at &
svecified violations of the CWA. The  under the CWA. Accordingly, EPA is upplemental repuiations ciny tese
euthority granted to the Administrator  today promulgating a final rule sty wylations clarified as to
=~~~ agsess admiristrative penalties was  providing that the Consclidated Rules ‘v!den T;y apmn ,mmi“n;émf e follow
immediately effective on February  shall govern adjudicatory proceedings :g, e e T o R
&7, the date the Water Quality Act  for the assessment of Class I e existing requirements of 40 CFR
s enacted. 4 administrative penalties under section - mzz'zzd to determine the admissibility of
ATES: Th ' . 300(g) of the CWA. ence.
SN EPA oy rute s effective July 12, p 3 blished this rule in interim 8. Participation at & hearing by a
fzr cenducting these procee.iings before  fi3al form in the Federal Register witha  COmMentsr who is not an tntervenor.
tie dats the final rule becomes efective. P eod St B2 FR T e wh o s & e to ensure thata
F'SR FURTHER INPORMATION CONTACT: six comment letters. Comments fell into evidence at a hearing is subject to cross-
¢ .saz Cary Watkins, Oifice of seven areas of concern: examination. That commenter also
Laforcement and Complisnce 1. Economic impact on small business. wanted the regulations to state that e
! ivnitoring (LE-134W), US. One commenter wanted the Agencyto  Person who is not a party cannot cross
Exvirenmental Protection Agency, 401 M perform an economic impact analysis. examine witnesses. Under 40 CFR
. Street, SW., Washington, DC 20460, 202~ This regulation is not considered a 22.38(d), a commenter who is not s party
322-2858. , _ maijor rule by the Agency because it will  has no right to cross examine witnesses.
£ PPLEMENTARY INFORMATION: On not have an annual effect on the Other participation by a commenter is
Tt bruary 4. 1987, section 300 of the economy of $100 million or mote and. governed by 40 CFR 22.22 and 22.38(d).
GM%“;’%""”%“ Wmmmmm&ﬂmm Pama:uyuusmmine.&emcm
s=ction 314 o ater Quality is required. The economic effect on most - 22.22(b
Fub. L. 1004, to authorize the small businesses is slight. therefore, no €. Right to trial by jury. One
Administrator of EPA to assess regulatory flexibility analysis is ... commenter wanted the regulations to

provide for a trial by jury on the issue of
liability for administrative penalties.

that comply with the Clean Water Act. There is no right to a jury trial on the
2. Public noticea of complaints. One tssue of liability in an administrative
commenter asked thnttgzlu:.dardm > . :}t;z.;ﬂaoﬁ?”&.hg
public comment period be 30 days. that ~ 'Occupation ety and Health Review
non-party commenters be allowed to Commission. 430 U.S. 442 (1877). Accord
submit lats comments only when the Tullv. US., 412 US. 481, 418 n.4 (1987).
commenter shows good cause, and that  The purpose of the administrative

the Agency provide for late submission penalty authority is to expedite )
by parties to the enforcement action. ~  enforcement in stra cases in
Another commenter wanted the Agency . --which violations are clearly documented

to give notice of a violation and a

" " and are unlikely to be cantested by &

4




' Administrator must
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violator. The Consolidated Rules of
Practice and this supplemental ruls

provide adequats dus process
protections for

penalty amoant. The cttefia sre stated
in section 300(g){3) of the Clean Water
favuad spetin galsmore posie a
128
Clean 'w“t‘it Act for myﬁng
administrative pena) .
adjudicatory hearings. The Agency
issued guidance for calculating a
penalty amount on August 28,
‘198“7‘.“l 11;- Uniform Civil Penalty Policy,
iss ebruary 16, 1984, provides a
general framework for determining
administrative penalties. See 40 CFR
214{c). .
Statutory Requirements .
Under section 300(g) of the CWA, the
Administrator assesses a Class II
penalty by a Gnal order after
opportunity for a hearing on the record.
Under section 300(g). the Administrator
also must consult with the State in
which the violation occurs before

essing the penalty,
“I'Jnderaectionamt(’;).the

netiaandnugr g
comment upon the complaint.

section provides that, if a hearing on the
complaint is conducted, the
Administrator shall give any citizen who
commented on the complaint notice of
the hearing, and a ressonable
opportunity to be heard and to present
evidence at the hearing. The section
fnh:tll;egmﬁdesthgtmwg\dmmmm
shall give any person comments on
a complaint notice of the order
assessing a penaity.

Section 309(g) did not change the
procedures for issuing and enforcing
administrative compliance orders under
other lubsect;‘on; of section mlh se:ule
section 309{g){11 Accordingly, the
promulgated today does not apply to or

chnplhpnuduubhuluw
g‘Aul;dc for exampls, section l”)
of the CWA. e
Consolidated Rules of Practice

EPA concludes that the Administrator
may use the Consolidated Rules of

comp ted
. Rulu.lePAmduculhnrlngonlhe

complaint.EPAlhnllmvid:bany
comphi:lb d&dgﬂ?ﬁh

& copy
required bywmv.zl(b).lndlweopy

i y
hearing 1o heit vy il Um0

i persons commente
on“tg:’eomphmmymﬁonmhve
thet::dumuidclndhhnahuﬁng
on emrhim. )
This fina rule is effective 30 days
after publication in the Federal

* The Consolidated Rules of Practice and

thcmm_imﬁnlnhwillm

The fnal rule affirms that actions of
the Administrator for which judicial
review could have been obtained under
section 508{b}{1) of the CWA (for
example, issuance of a waste water
discharge permit) will not be subject to

review in a Class II penalty assessment

proceeding. The final rule makes clear
thaupmwhohuoupnnyto. .
penalty assessment ing may
nevertheless comment on & complaint
and petition for 8 hearing. The rule
requires that these persons file written
comments with the regional hearing -
clerk and serve a copy of the comments

upon each party. The rule cons et
& person wishing to intervens as
partyina Class I proces.
may move for [save to intervene under

 the Consolidated Rules.

Under the Regulatory Flexibility Act, ¢
US.C. 601-812, whenever an agency is
required to publish a general notice of
rulemaking for any proposed or final
tul, it must prepare and make available
for public comment, o regulatory
flexibility analysis that describes the”
impact of the rule on small entities, ie.,
small business, small organizations, and
small governmental jurisdictions. The
Administrator may certify that the ryle
will not have a significant economic
impact on a substantial number of small
entities.

This regulation will impose no
significant costs on any small entities.

This regulation does not require a
regulatory flexibility analysis,
Executive Order 12291

Under Exeint:hve Order 12291, EPa
must judge whether o tion is major
and, therefore, subiect'te:“t!l::
requirement of & Regulatary Impact

. Analysis. Major rules are those which

imposeamtonﬂuemomyofm
mgﬁonormmmuﬂyorhavecemin
other econamic impacts. The Agency
has determined that this proposed rule
does not meet the criteria of a major rule
set forth in section 1(b) of the Executive
Order. The Agency
regulation to the Office of Management
and Budget fornﬁewurequimdby

' Execuﬂyt Order 12291,

hmldndenh;t

Under the Paperwork Reduction Act,
EPA must submit all information
collections to the Office of Management
and Budget for approval. As the present
rule contains no information collection
requirements. this stipulation does not
apply.

Dated: May 30, 1990,

William K. Reilly,
Adminjstrates.

Accordingly. the interim final rule
amending 40 CFR part 22, published »*
52 FR 30671 (August 17, 1987) is ado
as a final rule with the following
changes: . ' .

-
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PART 22~CONSOUDATED RULESOF  in which the alleged violation oceurs Administrator for which review could

Adnunismtuvinmnkwiﬁhlhh

- PRACTICE GOVERNING THE before i a final order 8ssesaing a v tained
ADMINISTRATIVE ASSESSMENT OF Class B civil penaity. gt.n(;mfo l:t Act Omm:ibiw
CIVIL PENALTIES AND THE . (c] Public notice. Before issuing ¢ final to review in an administrative
TEVOCATION OR SUSPENSION OF greler assessing a Class 0 civil penalty, proceeding {or the assessment of Class

‘RMITS the mﬂm will f""“" pubiic 1 civil penalty under section
no complsin - .
« The autharity citation for part 22 is d) Co. 2 b who & mp"'.“m”’.“‘”’d"""'_'d"”d
revised lo read as follows: paf-&amnif.”.’.’&”uﬁ”&’f.‘.‘ (L rovide a hearing. U no hearing an
. thaeomplamtnheldbetmlumnecof'
Authority: 15 US.C. sec. 2012 @ USC U proceeding who wishes to an order ing a Clase
secs. 7345 and 780%; 7 U.S.C. secs and  upon & complaint must file written Ity aseasing & I civi?
136(m); 33 US.C. seca. 1381, 1710(g), 3418, and comments with the Regianal H Bhe ool 1Y Person who commented on
1418:42 US.C. sacs. 4212, 0228, and 0001(e) Clerk within 30 days after publicnotics ~ th® complaint may petition the
snd e992(d). of the complaint and serve & copy of the strator, within 30 days after
Tooection 2238 {srevised toread as  Comments upon aach party. Forgood . !ssuance of the order. to set aside the
follows: ) cause skown the Administrator. (he 22?:;«'3&7:&“’“.;‘;‘; h"ﬁwon&cby
Regional Adminiet ez the Presid s e evidence pregen
§2233 Supplemental rules of practioe Oﬁiw.nnpmh:.&uyamthh ?b'm"’m”&'”“m
goveming the administrative assessment comments. The Administrator will give the o erist and was not considered in
of Class & penatties under the Clean Water any person who comments on & thoiw_uncnoﬂ!_:eudentbc
Act, ' mphhnnotieaofuyhumﬂnd Admhuhtcrmnwm!yug
(a) Scope of these supplementa! rules. notice of the final arder ing e aside the order and provide g hearing in
These supplemental rules of practice penaity. Although commenters may be accordance with the Consolidated Rules
shall govern, in conjunction with the heard and present evi at of Practice and these supplemental rules
preceding Consolidated Rules of . homnchdduduuaimmmdh ofpncﬁa.!fthAdninilhmdnieu
Practice (40 CFR part 22}, administrative commenters shalt not be accorded  hearing under section 309(gN4)(C) of the
pmuedlnpforthelmmtolmy party status with right of cross Ac&lheAdmlniamhrwmmd.m
:g:gﬂﬁ_f&‘mleWAﬂ(ﬂ usc. tohmnemdmmmedm the Datice of and the reasona for
status under § 22.11,
(b) Consultation with states. The (¢} Adminiatrative procedure and {FR Doc. 90-13347 Filed 6-11-0c: 84S am)
Judicial review. Action of the SILLING COOR 0000-00-u




