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Units of state, local, and federal government sometimes involuntarily acquire contaminated property as a result 
of performingtheir governmental duties. Government entities often wonder whetherthese acquisitions will result 
in Superfund liability. This fact sheet summarizes EPA’s policy on Superfund enforcement against government 
entities that involuntarily acquire contaminated property. This fact sheet also describes some types of 
government actions that �PA believes qualify for a liability exemption or a defense to Superfund liability. 

Introduction 

EPAs Brownfields Economic Redevelopment Initiative 
is designed to help states, communities, and other 
stakeholders in economic redevelopment to work to­
gether in a timely manner to prevent, assess, safely 
cleanup, andsustainablyreusebrownfields. Brownfields 
are abandoned, idled, or under-used industrial and 
commercial facilities where expansion or redevelop­
ment is complicated by real or perceivedenvironmental 
contamination. Many municipalities and other govern­
ment entities are eager for brownfields to be redevel­
oped, but often hesitate to take any steps at these 
facilities because they fearthatthey will incur Supetfund 
liability. 

This fact sheet answers common questions about the 
effect of the Comprehensive EnvironmentalResponse, 
Compensation, and Liability Act (CERCIA, commonly 
known as Superfund, and set forth at 42 United States 
Code beginning at Section 9601) on involuntary acqui­
sitions by government entities. EPA hopesthat this fact 

c. 

sheet will facilitate government entities’ plans for rede­
velopment of brownfieldsand the “brokerage” of those 
facilities to prospective purchasers. 

What is an involuntarv acauisition? 

�PA considers an acquisition to be “involuntary” if it 
meets the following test: 

The government‘s interest in, and ultimate owner-
ship of, the property exists only because the ac­
tions of a non-governmental party give rise to 
the government’s legal right to control or take 
title to the property. 

For example, a government’s acquisition of propertyfor 
which a citizen failed to pay taxes is an involuntary 
acquisition because the citizen’s tax delinquency gives 
rise to the government’s legal right to take title to the 
property. 



Will a government entity that involuntarily 
acquires contaminated property be liable 
under CERCLA? 

To protect certain parties from liability, CERCLA con­
tains both liability exemptions and affirmativedefenses 
to liability. A party who is exempt from CERCLA liability 
with respect to a specified act cannot be held liable 
under CERCLA for committing that act. A party who 
believes that he or she has an affirmative defense to 
CERCLA liability must prove so by a preponderance of 
the evidence. 

After it involuntarily acquires contaminated property, a 
unit of state or local government will generally be ex­
empt from CERCLA liabilityas an owner or operator. In 
addition, the unit of state or local government will have 
a somewhat redundant affirmativedefense to CERCLA 
liabilityknownas a "third-party"defense, providedother 
requirements for the defense, which are described 
below, are met. A federal government entity that invol­
untarily acquires contaminated property and meets the 
requirements described below will have a third-party 
defense to CERCLA liability. 

The requirementsfor a third-party defense to CERCLA 
liabilityare the following: 

The contaminationoccurredbeforethe government 
entity acquired the property; 

The government entity exercised due care with 
respect to the contamination a,did not cause, 
contribute to, or exacerbate the contamination); 
and 

The government entity took precautions against 
certain acts of the party that causedthe contamina­
tion and against the consequences of those acts. 

A government entity will have a CERCLA liability 
exemption or defense if it has caused or contributed to 
the releaseorthreatened releaseof contaminationfrom 
the property. As a result, acquiring property involun­
tarily does not unconditionallyorpermanentlyinsulatea 
government entity from CERCLA liability. Government 
entities should therefore ensure that they do not cause 
orcontributeto theactual orpotential releaseof hazard­
ous substances at facilities that they have acquired 
involuntarily. For more information, see 42 U.S.C. 
9601(20)(D), 9607(b)(3). and 9601(35)(A) and (D). 

ltisalso importanttonotethatthe liabilityexemptionand 
defense described above do not shield government 
entities fromany potential liabilitythat they may have as 
"generators" or "transporters" of hazardous substances 
under CERCLA. For additional information, see 42 
U.S.C. 9607(a). 

What are some examples of involuntary 
acquisitions? 

CERCLA provides a non-exhaustivelist of examples of 
involuntary acquisitions by government entities. These 
examples include acquisitions following abandon­
ment, bankruptcy, tax delinquency, escheat (the 
transfer of a deceased person's property to the govern­
ment when there are no competent heirs to the prop­
erty), and other circumstances inwhich the govern­
ment involuntarily obtains title by virtue of its func­
tion as a sovereign. 

What is EPA's official policy regarding CERCLA 
enforcement against government entities that 
involuntarily acquire contaminated property? 

In 1992, EPA issued its Rule on Lender Liability Under 
CERCLA ("Rule"), 57 FederalRegister18344 (April29, 
1992). The Rule included a discussion of involuntary 
acquisitions by government entities:. In 1994, the Rule 
was invalidated by the court. 

In September 1995, EPA and the U.S. Department of 
Justice (DOJ) issuedtheir "Policy on CERCLA Enforce­
ment Against Lenders and Government Entities that 
Acquire Property Involuntarily"("Lender Policy"). Inthe 
document, EPA and DOJ reaffirm their intentions to 
follow the provisionsof the Rule as enforcement policy. 
The Lender Policy advises EPA and DOJ personnel to 
consult both the Rule and its preamblewhile exercising 
theirenforcementdi&retion with respect to government 
entities that acquire property involuntarily. Most of the 
relevant portions of the Rule and preamble have been 
summarized in this fact sheet. 

Under the Lender Policy, EPA has expanded the ex­
amples listed in CERCLA by describing the following 
categories of involuntary acquisitions: 

Acquisitions made by government entities acting 
as a conservator or receiver pursuant to a clear 
and direct statutory mandate or regulatory au­
thority (such as acquisitionof the securityinterests 
or properties of failed private lending or depository 
institutions); 

Acquisitions by government entities through fore-
closure and its equivalents while administering 
a governmental loan, loan guarantee, or loan 
insurance program; and 

Acquisitions by government entities pursuant to 
seizure or forfeiture authority. 
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Similar to the examples listed in CERCLA, EPA's list of 
categories of involuntary acquisitions is non-exhaus­
tive. To determine whether an activity not listed in 
CERCLA or under the Lender Policy is an "involuntary 
acquisition," one should analyzewhether the actions of 
a non-governmentalparty give rise to the government's 
legal right to control or take title to the property. 

If a government entity takes some sort of 
voluntary action before acquiring the property, 
can the acquisition still be considered "invol­
untarv"? 

Yes. Involuntary acquisitions, including the examples 
listed inCERCLA, generallyrequiresomesort of discre­
tionary, volitional action by the government. A govern­
ment entity neednot becomplete1y"passive"in orderfor 
the acquisition to be considered "involuntary" for pur­
poses of CERCLA. Forfurther discussion, see 57 Fed. 
Reg. 18372 and 18381. 

-

Will a government entity that involuntarily 
acquires contaminated property be liable under 
CERCLA to potentially responsible parties and 
other non-federal entities? 

If a unit of state or local government involuntarily ac­
quires property through any of the means listed in 
CERCLA, it will be exempt from CERCLA liability as an 
owner or operator. In addition, any government entity 
will have a third-party defense to CERCLA liability if all 
relevant requirements for that defense are met (see 
above). 

If a government entity acquires property through any 
other means, it appears likely -based on the way that 
courts have treated lender issues during the last few 
years -that a court would apply principles and ratio­
nale that are consistent with EPA and DOJ's Lender 
Policy. Analysis of these acquisitions may require an 
examination of case law and state or local laws. 

If someone dies and leaves contaminated 
property to a government entity, is this 
considered an involuntary acquisition? 

No, this type of property tranzfer is not considered an 
involuntary .acquisition under CERCLA. However, 
CERCLA provides a third-party defense for partiesthat 
acquire property by inheritance or bequest (a gift given 
through a will). Thus, a governmententity that acquires 
property in this manner will have a third-party defense 

to CERCLA liability if all relevant requirements of that 
defense are met and the government entity has not 
caused or contributed to the release or threatened 
releaseof contaminationfrom the property (see above). 
For more information, see 42 U.S.C. 9607(b)(3) and 
9601(35)(A) and (D). 

Will a government entity that uses its power of 
eminent domain be liable under CERCLA? 

After a governmententity acquires properly through the 
exercise of eminent domain (the government'spowerto 
take private property for public use) by purchase or 
condemnation, it will have a third-party defense to 
CERCLA liability if all requirementsfor that defense are 
met (see above). For more information, see 42 U.S.C. 
9607(b)(3) and 9601(35)(A). 

Will parties that purchase contaminated prop­
erty from government entities also be exempt 
from CERCLA liability? 

No. Nothing in CERCLA allows non-governmental 
parties to be exempt from liability after they knowingly 
purchase contaminated property. However, EPA en­
couragesprospectivepurchasersof contaminatedprop­
erty to contact their state environmental agencies to 
discussthese propertieson a site-by-site basis. At sites 
where an EPA action has been taken, is ongoing, or is 
anticipated to be yndertaken, various tools, including 
"prospectivepurchaser agreements," may be an option. 

For Further Information 

The Lender Policy was published in the Federal 
Registerin Volume 60.Number 237, at pages 63517 
to 63519 (December 11, 1995). 

You may order copies of the Lender Policy from the 
National Technical Information Service (NTIS),U S .  
Department of Commerce, 5285 Port Royal Rd.. 
Springfield, VA 22161. Orders must reference NTlS 
accession number PB95-234498. For telephone or­
ders or further information on placing an order, call 
NTlSat 703-487-4650 for regularservice or 800-553-
NTlS for rush service. For ordersvia e-mailllntemet. 
send lo  the following address: 

orders8ntls.fedworld.gov 

If you have questions about this fact sheet, con-
tact Laura Buiatao of EPA's Office of Slta 
Remedlatlon Enforcement at (202) 564-6028. 
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