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MEMORANDUM . A
SUBIECT: Options for Limitin§ the Potential to Emit (PTE) of a-
- . Stationary Source Under Section 112 and Title V of the

. Clean Air Act (Act)

FROM: John s. Seitz, d§§ o :
L Office of Air Qu {MD-10)
- "~ - Robert I. Van H¢ u ele :
" Office of Regulatory Enforcement (2241)
TO: : Director, Air; Pesticides and Toxics iy
' ‘ Management Division, Regions I and IV :
'Director, Air and Waste Management Divzsion, . co
: Region II
Director, Air, Radiation and Toxics DiViSIOn,
Region IIX
Director, Air and Radiation Division,
°  Region V
Director, Air, Pesticides and Toxics Division,
Region VI

' Director, Air and Toxics: Division,
Regions VII, VIII Ix, and X

Many stationary source" requirements of the Apt apply only to-

"major" sources. Major sources are those sources whose emissions
- of air pollutants.exceed threshold emissions levels specified in
the Act. For instance, section 112 requirements such as MACT and
section 112(g) and title V operating permit requirements largely
apply only to ‘scurces with. emissions that exceed specified levels
and are thus major. 'To determine whether a source is major, the
"Act focuses not only on a source's actual emissions, but also on
. its potential emissions. Thus, a source that has maintained
actual emissions at levels below the major source threshold could
still be subject to major source requirements if it has the
potential to emit major amounts of air. pollutants. . However, in
situations where unrestricted operation of a source would result:
in a potential to emit above major-source levels, such sources
may legally avoid program regquirements by taking federally-
enforceable permit conditions which limit emissions to levels
below the applicable major source threshold. Federally-
enforceable permit conditions, if vioclated, are subject to
enforcement by the Environmental Protection Agency (EPA) or by
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E:citizens in addition to the State or Local agency.

- As the deadlines for conplying with HACT standards and
title V operating permits approach, industry and State and local
air pollution agencies have become increasingly focused on the ™

need to adopt and implement federally-enforceable' mechanisms to
' limit emissions from sources that desire to limit patential”

- emissions to below najor source levels. In fact, there ‘are .

'numerous options available which can be tailored by the States to
provide such sources with simple and effective ways to qualify as
minor sources. Because there appears to be some confusion and -
- questions regarding how potential to emit limits may be - :
established, EPA has decided to: (1) outline the availabie
.. approaches to establishing pctential to emit limitatiens, o
."(2) describe developments related to the implementation of these
.various approaches, and (3) implement a transition policy that -
will allow certain sources to be treated as minor for.a period of
. -time sufficient for these sources to obtain a federally-" ’
-,cenforceable limit.. . o i o : :

- Federal enforceability is an essential element of S
establishing limitations on a source’s potential to emit.

. Federal enforceability ensures the conditions placed on emissicns
" to limit a source’s potential to emit are enforceable by EPA and

“citizens as a legal and practical matter, thereby providing the

public with credible assurances that otherwise major sources are

_not aveoiding applicable requirements of the Act.  1In order. to
ensure compliance with the Act, any approaches developed to allow .

- sources to avoid the major ‘source requirements must be supported
. by the Federal authorities granted to citizens and EPA. In

. addition, Federal enforceability provides source owners and "’ -

- operators .with assurances that limjtations they. have obtained '
_ from a State or local agency will be recognized by EPA.

us
B

The concept of federal enforceahility incorporates two |
separate fundamental elements that must be present in all-
limitations on a source’s potential to-emit. First, EPX must
have a direct right to enforce restrictions and limitatxons
imposed on a source to limit its exposure to Act programs. This
requirement is based both on EPA’s general 'interest in-having the
power to enforce "all relevant features of SIP‘sS that are .
necessary for attairiment and maintenance of NAAQS and PSD
‘increments"™ (see 54 .FR 27275,. citing 48 FR 38748, August 25,
1983) as well as the specific. goal of using nat10na1 .enforcement
to ensure..that the requirements ‘'of the Act are uniformly
implemented throughout the nation (see 54 FR 27277). Second,
lim1tations must be; enforceahle as a practical matter. ’

: It is important to recognize that there are shared .
responsibilities on the part of EPA, State, and local: agenczes,

-and on source owners to create and implement approaches to
reating acceptable 1imitations on potential emiss;ons. The lead




responszbility for developing limitations on potential emissions
rests primarxly with source owners and State and local agencies.
At the same time, EPA must work together with interested parties,
including industry and States to ensure that clear guidance is~
established and that. timely Federal input, including Federal
approval actions, is provided where appropriate. The guidance in
this memorandum is aimed towards continuinq and inproving this
partnership.

Available Apvproaches for Creating Federallv-enforceable
Limitations on _the gotegtial to Emit ) e

.. There is no single ®"one size fits all" mechanism that would
be approprlate for creating federally-enforceable. limitations on
potential emissions for all sources in all situations. The -
spectrum of available mechanisms should, however, ensure that
State and local agencies can create federally-enforceable
limitations. without undue administrative burden to sources or ‘the
agency. With this in mind, EPA views the following types of
programs, if submitted to and approved by EPA, as available to
agencies seekzng to establish federally-enforceable potential to
emit limits:! .

1. wwwmum
(FESQPS) (non-tltle ¥l. ' For complex sources with numerocus and
varying emission points, case-by-case permitting is generally
needed for the.establishment of limitations on the source's
potential to emit. Such case~by-case permitting is often
accompllshed through a non-title V federally—enforceahle State
operating permit program. This type of permit program, and its
basic elements, are described in guidance published in the
Federal Register on June 28, 1989 (54 FR 27274). 1In short, the
program must: (a) be approved into the SIP, (b) impose legal
obligations to conform to the permit 1im1tatzons, (c) provide for
limits that are enforceable as a praotical matter, (d) be issued
in a process that provides for review and an opportunity for )
comment by the public and by EPA, and.(e) ensure that there is no
relaxation of otherwise applicable Federal requirements.-. The EPA
believes that these type of programs can be used for both
criteria pollutants and hazardous air pollutants, as described in
the memorandum, “Approaches to Creating Federally-Enforceable
Emissions Limits," November 3, 1993. This memorandum (referred
to below as the November 1993 memorandum) is included for your
information as Attachment 1. There are a number of important
clarifications with respect to hazardous air pollutants )
subsequent to the November 1993 memorandum which are discussed

IThis is not an exhaustive list of considerations affecting
potential to emit. - Other federally-enforceable limits can be
used, for example, source-specific SIP revisions. For brevity,
‘we have included those which have the widest applicability.




helow (see section entitled "Limitations on aazardous a;r v“f .
Pollutants") : ) I L T o
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Lgmi;ations egtab;;sheg bx zglgg. ‘For less complex 3r~|.

plant sites, and for source categories involving relatively ‘few
operations that are relatively similar in nature, case-by-case
perzitting may not be: the most administratively efficient

. - approach to establishing federally-enforceable restrictions. - One..
- approach that has been used is.to establish a general rule which -
creates federally-enforceable restrlctions at one time for many -

sources (these rules have been treferred to as "exclusionary"

_ rules and by some permitting agencies as "prohibitory“ rules)., A .
. specific suggested approach for volatile organic compounds (VOC)_

limits by rule was described in EPA's memorandur dated 0ctober
15, 1993 entitled "Guidance for State Rules for oPtional

- Federally-Enforceable Enissions: Linmits ‘Based Upon Volatile.

Organic Compound (VOC) Use." ‘An example of such an exclusionary
rule is a model rule developed for use in_ cCalifornia. . (The® -

California, model ruleis ‘attached, along with a discu551on of 1ts

applicability. to- other s;tuations--see Attachment 2).
Exclusionary rules are included in a State's SIP and generally
hecome effective upon approval by EPA, o

- 3. genegal g ermits. A- concept similar to the exclus;onary
rule is the establishment of a general permit for a given source-

type. A general permit is a’'single’permit. that establishes terms’:
and conditions that must be complied with by all sources subject '

to that permit. The establishment of a general permit prov;des .
for -conditions limiting potential to. emit in a one-time .
permlttlng process, and thus avo;ds the rieed to issue separate o
permits for each source within the covered source ‘type or . -
category. . Although this concept is: generally thought of as an -

“element of a title V permit program,.there'is no reason that'a

State or local agency could:.not submit a general permit program

as a SIP ‘submittal aimed at creatzng potential to emlt limits for -

groups- of sources.. Additicnally, general’ perm;ts can be issued -
under the auspices of a- SIP-approved FESOP. The advantage of a

' general permit, when compared.to.an. exclus;onary rule, is that

upon approval by EPA of the.State's. permit program, a

general permit could be written for one .or more additidnal source’

types w1thout trlggerlng the need for. the formal SIP revxslon
process._. '93'-p.y:;‘- : ;

4. COQstruc;iog pe rmit . Another type of case—by-case

permlt is, a construction permit.  These permits generally cover
new and. modlf;ed sources,.and States, have developed such permit
programs .as an element of their SIP's. "As described in the

* November 1993 memorandum, these State major and minor new scurce

review (NSR) ¢onstruction: permits can provide for federally-
enforceable limitations on a source's potent1a1 to emit. - Further
discussion of the use of minor source NSR programs is contained

- in EPA's letter to Jason Grumet, NESCAUM, dated November 2, 1994,
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‘which is contained in Attachment 3. As noted in this letter, the .
‘usefulness of minor NSR programs for the creation of potential to
emit limitations can vary from State to State, and is somewhat

.dependent on the scope of a State's program. L , .

. 5. g;tle v permits. Operating permits issued under the
Federal title V operating permits program can, -in some cases,
provide a convenient and readily available mechanism to create
'federally-enforceable limits. Although the applicability date
.for part 70 permit programs is generally the driving force for'
most of the current concerns with respect to potential to emit,
_there are other programs, such as the section 112 air toxics
program, for which title V permits may themselves be a useful
.. mechanism for creating potential to emit limits. .For example,
many sources-will be considered to be major by virtue of
combustion emissions of nitrogen oxides or sulfur dioxide, and
will be required to obtain part 70 permits. . Such permits could
be used to establish federally-enforceable limitations that could
ensure that the source 'is not cons;dered a major source of :
hazardous air pollutants. :

racticgble Engorceabiligx _

If. 1imitations--whether imposed by SIP rules or through
~individual or general permits--are incomplete or vague or -
unsupported by appropriate compliance records, enforcement by the
‘States, citizens and EPA would not be effective. Consequently, .
.in all cases, limitations and restrictions nmust be of sufficient
quality and quantity to ensure accountability (see ‘54 FR 27283).

. The EPA has issued several guidance documents explaining the
requirements of practicable enforceability (e.g., "Guidance on
Limiting Potential to Emit in New Source Permitting,“ June 13,
1989; memorandum from John Rasnic entitled "Policy Determination
‘on Limiting Potential to Emit for Koch Refining Company's Clean
Fuels Project," March 13, 1992). 1In general, practicable
enforceability for a source-specific permit means that the
permit's provisions must specify: (1) A technically-accurate
limitation and the portions of the source subject to the -
limitation; (2) the time period for the limitation (hourly, -
daily, monthly, and.annual limits such.as rolling annpual limits);
and (3) the method to ‘determine compliance including appropriate
- monitoring, recordkeeping, and reporting. For rules and general .
permits that apply to categories of sources, practicable
‘enforceability additicnally reguires that the provisions:
. (1) identify the types or categories of sources that are covered

- by the rule; (2) where coverage is optional, provide for .notice

to the permitting authority of the source's election to be
covered by the rule; and (3) specify the enforcement consequences
" relevant to the rule. More specific guidance on these
enforceability principles as they apply to rules and general
permits is provided in Attachment 4,
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There are a numher of important points to recognize with
respect to the ability of existing State and local programs to™
create limitations for the 189 HAP listed in (or pursuant to) .

- section 112(b) of the Act, consistent with the definitions. of

‘“potential to emit" and "federally—enforceahle“ in-40 CFR 63.2

:f(promulgated March 16, 1994,,59 FR 12408 in the part 63 General
Provisions). The EPA believes that most State and lecal programs

should have broad capabilities to handle the. great majority of-’

 situations for which a potential to emit linitation on HAP is

needed. -Q . Y

g . First, it is useful to note that the definition of potential R
-to emit for the Federal air toxics.program (see the subpart A= -

“general proviSions," section 63.2) considers, for purposes of
controlling HAP emissions,: federally-enforceable limitations on
criteria pollutant emissions if “the gggggg such-limjtations -
would have on "[hazardous air -pollutant] . . . emissions" is
federally-enforceable (emphasis added) There .are many- examples

‘of such criteria pollutant emission limits that are present in’
.federally-enforceable State angd local’ permits and rules, .

,'r s.ﬁ"?-k'g.wt '

Examples would include a limitation .constraining an operation to a

one (time-limit specified) shift. per day or limitations that

effectively limit operations. t6° 2000 hours per -year. = Other
examples would: include limitations’ on the amount of material
used, for example a permit ‘limitation constraining an operation
to using no more than 100 gallons of. paint ‘per month. -

- Additionally, federally—enfcroeable permit terms that, for :
- .example, reguired an incinerator ‘to be operated and maintained at
. no less than 1600 degrees would have an obVious "effect" on the )

- HAP present in the inlet stream.lnie_b

i .

Another federally-enforceable way criteria pollutant

. limitations affect HAP can be ‘described as a "nested" HAP limit
within a permit containing conditions limiting criteria - y

. pollutants. For. example, the particular VoC's ‘'within a given iR

operation«may include toluene and” xylene, which are also -HAP, If = -

the VOoC-limiting permit has’ established limitations' on'.the amount o

of toluene and xylene used 'as the means ‘to reduce VOC, those -
limitations would hawe an obVious "effect“ on HAP as well.

In cases- as described above, the "effect” of - criteria

| ' pollutant limits will be straightforward In other cases,

information may be needed ‘on.the nature of the HAP stream

‘present... For example, a. limit ‘on VOC that ensured total VOC's of

20 tons per year may not ensure that ‘each HAP present is less .
than 10 tons per year Without further investigation., - While the

"EPA intends to develop further, technical guidance on situations
 for which additional permit terms and conditions may' be: needed.to

ensure that the "effect®. is enforceable as a practical matter,an
the EPA intends to rely on state and 1ocal agencies to employ

v .
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"care in drafting enforceable requirements which recognize ObVlous
: enVironmental and health ccncerns A )

- There are, of course, a few important pollutants vhich are

HAP but are not criteria pollutants. .Example of these would

include methylene chloride and other. pollutants which are - T

‘considered nonreactive and therefore exempt from coverage as

S voc's. Especially in cases where.such pollutants are the only

. Ppollutants preésent, criteria pollutant emission limitations may
not be sufficient to limit HAP. "For such cases, the State or.
local agency will need to seek program approval under section

112(1) of the Act. _ . ST

-

: Section’ 112(1) provides a clear mechanism for approval of
State and local air toxics programs for purposes of establishing
HAP*specific PTE limits. The EPA intends, where appropriate, -
that in approving permitting programs into the SIP, to add

. appropriate language citing approval pursuant to section 112(1)
as well. An example illustrating section 112(1l) -approval is the
approval of the State of Chio's program for limiting potential to
emit (see 5% FR 53587, October 25, 1994). - In this notice‘ EPA
granted approval under section 112(1l).for hazardous air -
pollutants aspects of a State program for limiting potential to
emit. Such language can be added to any federally-enforceable
'State operating permit program, excluSionary rule, or NSR program

update SIP approval notice so long as the State or local program - -

has the authority to regulate HAP and meets other section 112(1)
- approval criteria. Transition issues related to such
section 112(1) approvals are discussed below._‘ ‘

"Determinaticn of Max1mum CapaCitx
| While EPA and States have. been calculating potential to emit

" for a number of years, EPA believes that it ' is important at this o

time to provide some clarification.on what is meant in the .
definition of potential to emit by the "maximum capacity of a
1stationary source to emit under its physical and operational

. design." Clearly, there are sources for which inherent -physical
limitations for the operation restrict the potential emissions of
- individual emission units. . Where such inherent limitations can

be documented by a source- and confirmed by the permitting agency, .

EPA believes that Statées have the authority to make such
judgements and factor then -into estimates of a stationary
source's potential to emit :

‘The EPA believes that the most straightforward examples of
such inherent limitations is for single~emission unit type -
operations. For example, EPA does not believe that the "maximum
capacity" language requires that owner of a paint spray booth at

a. small auto body shop must assume that (even if the source could

be in operation year-round) spray. equipment is operated 8760
hours per year in cases where there are inherent phySical

[



T limitations on. the number of cars that can be painted within any

given period of time.” For larger- sources involving multiple
.emissions units and complex operations, EPA believes it can be
more problematic to identify the inherent limitations that mayr~
exist. L , S L T . 5

Ry

s The EPA intends, within its resource constraints, to issue =

- technical assistance in this area by providing information on the
type of operational limits that may.be .considered acceptable to
limit the potential to emit for certain individual small source

: categories.J . . e o , )

: "l

ition cu dance for Sectio 1: 2 and T itle V jcabili

'. Most Cif not all, States have recognized the need to develop

'v-options for limiting the potential emissions of sources &nd are

"moving forward.with one or more .of the strategies described in
the preceding sections in conjunction with the submission and

implementation of their part 70 permit prograns. However, EPA is o

aware of the concern of States and’ sources. that title V or W

"’ ‘section 112 dimplementation. will move “ahead of the development and

implementation of these options,,leaVing sources with actual
emissions clearly below the- major source thresholds potentially
subject to part:70 and other major source requirements. Gaps’
- could theoretically occur during,the.time period it takes for a

State program to be designed and administratively adopted by the A ,
State, approved into the SIP. by EPA, and implemented as needed to‘"'”

cover indiVidual sources.h

The EPA is committed to aiding all States in developing and -

implementing adequate,  streamlined, and cost-effective vehicles

for creating federally-enforceable limits on a source's potential.

emissions: by the time that section 112 or title V reguirements

‘become effective.. To help bridge any gaps, EPA will expedite its_;

reviews of State exclusionary rules and operating permit rules
by, among other things, coordinating the approval of these rules
with the approval of the State's.part 70 progran and by using
expeditious approval approaches such as. "direct final" Pederal
Register notices to ensure that approval of these programs does
not lag behind approval of the part 70 program. '

_In additien, in such approval notices EPA will affirm any
limits - establjished under the State's program since its adoption -
by the State but prior to Federal approval if such limits were

established in accordance with the procedures and requirements of

the approved program. . An example of .language affirming such

limits was recently used in approving an Illinois SIP revision o

(see 57 FR 59931, included as Attachment 5).

The EPA remains concerned that evén with expedited approvals

and other strategies, sources may face gaps in the ability to’
acquire federally-enforceable potential to emit limits. due to.

ER——




" “delays. in State adoption of EPA approvai’of prograus.or in their

- implementation. 1In order to ensure that such gaps do not create

- " adverse consequences for States or for sources, EPA is anncuncing
a transition policy for'a period up to two years from the date—of .

‘ ¢this memorandum. The EPA intends to make this transition policy’”

available at the discretion of the State or local agency to the _

" extent there are sources which the State believes can benefit

" from such a transition policy. " The transition period will extend'

from now until the gaps in program implementation are filled, but
no later than January 1997. Today's guidance, which EPA intends
to codify through a notice and comment rulemaking, provides

- States discretion to use the following options for satisfying

potential to ,emit requirements during this trans;tion ‘periocd.

-, .'1. - Sources mainta emissions below 50 percent of all’
; apgl;gable maior source requirements, For sources that typically

and consistently maintain emissions significantly below major

- source levels, relatively few benefits would be gained by making
such sources subject to major source requirements under the Act..
For this reason, many States are developing exclusionary rules
and general pernits to create simple, streamlined means to ensure

‘that these sources are not considered major sources. To ease the .

" burden on States' implementation of title V, and to ensure that
delays in EPA's approval of these types of programs: will not

cause an administrative burden on the States, EPA is provzding a .

- 2=~year transition period for sources that maintain their actual

- emissions, for every consecutive l2-month period (beginning with
the 12 months immediately preceding the date of this memorandum),_

at levels that do not exceed S50 percent of any .and all of the

- major stationary source thresholds applicable to that source, -2
source that exceeds the 50 .percent threshold, without complying

. with major source requirements of the Act (or without otherwise

‘limiting its potential to emit), could be subject to enforcement.
For this 2-year period, such sources would not be treated as
major sources. and would not be required to obtain a permit that-
limits their potential to emit. To gualify under this transition

- policy, sources mnst maintain adequate records on site to

. demonstrate that emissions are maintained below these thresholds
for the entire as major sources and would not be required to
obtain a permit that limits their potential to'emit that would be
considered to be adequate during this transition peried.
Consistent with the California approach, EPA believes it is
appropriate for the amount of recordkeeping to vary according to.
the level of emissions (see paragraphs 1.2 and 4 2 of the .
-attached. rule) : . ‘ _’ '

2. Larger sources w1th State 1imits. For the 2-year

- transition period, ‘restrictions contained in State permits issued
to sources above the 50 percent threshold would be treated by EPA
as acceptable limits on potential to emit, provided: (a) the

permit is enforceable as a practical matter; (b) the source owner

. submits a written certification to EPA that it will comply with

.
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the 1im1ts as a restriction on its potential to emit, and (c) ‘the’

source owner, in the certification, accepts Federal and citizen
enforcement of the limits (this is appropriate given that the
limits are being taken to avoid otherwise applicable Federal
“requirements). _Such limits will be valid for purposes’ ‘of.

" limiting potential to emit from the date the certification is 4:"

received by EPA until the end ‘of the transition period. States
interested in making use of this portion of the transition policy
- should work with their Regional Office to develop an appropriate
: certification process. - '_, . .

5 3. L;mits for noncriteria HAP. . For noncriteria HAP for

which no existing federally-approved program is available for the -

creation of federally—enforceable limits, the 2-year transition
period provides for sufficient time to gain approval pursuant to
. section 112(1) For the 2-year transition period, State
‘restrictions on such noncriteria pollutants issued to sources

with emissions above the 50 percent threshold would be treated by;"

EPA as"limiting a source’s potential to emit, prov1ded that:

(a) the restrictions are enforceable as a practical matter;

(b) the source owner submits. a written certification to EPA that
Cit-will comply with the limits-as a restriction on its potential
to emit; and (c) the source'owner, in the certification, accepts
Fedeéral and citizen enforcement of the limits.. . Such limits will

be valid for purposes of limiting potential to emit from the date

the certification is received by EPA until the end of the_
: tranSition period. ' ' o :

1

The Regional Offices should send this nemorandum, including
the attachments, to States within their jurisdiction. - Questions
‘concerning spec1fic issues and cases should ‘be directed to the
. appropriate Regional Office.  Regional: office staff may contact .
- Timothy Smith of the Integrated Implementation Group at - -

919-541~ 4718, or Clara Poffenberger with the Air Enforcement-
Div1Sion at 202—564-8709.-..ﬁ»- . C

'”Attgchments C : “i_'“'*’ﬁl Lo f-.]'. ._Z,:;;

cc: Air Branch Chief, Region I-X L R
: Regional Counsels . e ST
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A"tachmentl _ ‘

Ry o | o ' '
T ¥ "’g o umrreo STATES' ENVIRONMERTAL BROTECTION AGENCY |
A 'Office of Air.Quality Plannmg and Standards :
2 . Research Triangle Park, North Carolina 27711
NOV 31825
MEMORANDUM

SUBJECT: Approaches to Creating Federa ly-Enfor
‘ s Emissions Limits '

_:371e -
FROM:’A/ John S. Seitz, Direct : '
- e ice of Air Quality ing 1/? standards (HD-iO)
{
T0:  “ Director, Air, Pesticides and Toxics
‘ HManagement Division, Regions I and IV
Director, Air and. Waste Hanagenent Division,
Region I1I. -
‘Director, Air, Radiation and Toxics Division,
Region IXII
Director, Air and Radiation Division,
- Region Vv
Director, Air, Pesticides and Toxics Div;sion,
Region VI
Director, Air and Toxics DlVlSlon,
Regions VII, VIII, IX, and X

The new operating permits program under title V of the Clean

Air Act (Act), combined with the additicnal and lower threslolds
for "major" sources also provided by the 1990 Amendments to the
Act, has led to greatly increased interest by State and local air
pollution control agencies, as well as sources, in obtaining
federally-enforceable limits on source potential to emit air

pellutants. Such limits entitle sources to be considered “minor"
. for the purposes of title V permitting and various other
requirements of the Act. Numerous parties have identified this
as a high priority concern potentially involving thousands of
sources in each of the larger States. .

The issue of creating federally-enforceable enissions limits
has broad implications throughout air programs. Although many of
the issues mentioned above have arisen in the context of the
title V permits program, the same issues exist for other
programs, including those under section 112 of the Act. As
- discussed below, traditional. approaches to creating federally- .

" enforceable emissions limits may be unnecessarily burdensome and
. time-consuming for certain types and sizes of sources. 1In
- addition, they have been of limited usefulness with respect to .
‘creating such limits for emissions of hazardous air pollutants
_ (H.AP's) .

The purpose of this memorandum is to respond to these needs
by announcing the availability of two further: approaches to
- creating federally-enforceable emissions limits: the citension
of existing criteria pollutant program mechanisms for HAP program
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purposes; and the creation of certain classes of standardized

emissions limits by rule. We believe that these options are

"responsive to emerging air program implementation issues-and

provide a reasonable balance between the need for administrative
streanlining and the need for emissions limits that are -
technically sound and enforceahle._ , : ‘

EQEKQIQRHQ : o SRR . ' Coe ’
. ! '

Various regulatory options already exist for the creation of

federally-enforceable limits on potential to emit. These were

summarized in a September 18, 1992 memorandum from John Calcagni,
Director, Air Quality Management Division.. That memorandum

ddentified the five regulatory mechanisms generally seen as
- available. These are: State major and minor new source review

(NSR) permits [if the NSR program has been approved into -the
State implementation plan (SIP) and meets certain procedural
requirements]}; operating permits based on programs approved into
the SIP pursuant to the criteria in the June 28, 1989 Federal
Register (54 FR 27274); and title V permits (including general
permits). Also available are SIP limits for individual sources

and limits for HAP’s created through a State program approved ‘
- pursuant to section 112(1) of the Act.

. Regional office and State air’ program officials realize that
these five options are generally workable, but feel that the :
programs emerging from the 1990 Amendments present certain .

- further needs that are not well met. They note that NSR is not‘

always available, title V permitting can be more rigorous than
appropriate for those sources that are in fact quite small, and
that general permits have limitations in their usefulness.. The.
use of State operating permits ‘approved into the SIP pursuant to

“the June 28, 1989 Federa) Register is generally considered to be

a promising option for some of these transactions, however, these-_

_ programs do not regulate toxics directly. -

ate © : o‘: ot i Cd

'!ng ﬂﬁp'ﬁ . - :‘“.

" As indicated ahove, state operating pernits issued by

‘programs approved intb: the SIP pursuant to the process provided

in the-June 28, 1989 Federa) Reqgister are recognized as federally
enforceable,  This is a useful option, but has historically been

viewed -as limited in its ability to directly create emissions

'1imits for HAP's because of the SIP focus on criteria pollutants.p

since that option was created however, section 112 of the

"Act has been rewritten, creating sxgnificant new regulatory

requirements and conferring additional responsibilities and
authorities upon the Environmental Protection Agency (EPA) and
the States.  Section 112 now‘mandates‘a.wide,range.ot--ctivities:

I
4
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source-specific preconstruction reviews, areawide approaches to
'~ controlling risk, provisions for permitting pursuant to the

title V permitting program, and State program provisions in

section 112(1) that are similar to aspects of the SIP program. A .
result of these changes is that implementation of toxics programs
will entail the use of many of the same administrative mechanisms
‘as have been 4in use for the criteria: pollutant programg. - :

. Upon further analysis of these new progran mandates and
corresponding authorities, EPA concludes that section 112 of the
Act, including section 112(1), authorizes it to recognize these
same State operating permits programs for the creation of
'federally-enforceable enissions limits in support of the
- inplementation of section 112. Congress recognized, and

longstanding State practice confirms, that operating permits
are core-implementing mechanisms for air gquality program :

" requirements. This was EPA’s basis for concluding that
. section 110 of the Act authorizes the recognition and approval
into the SIP of operating permits pursuant to the June 28, 1989
promulgation, even though section 110 did not expressly provide
for such a program. Similarly, broad provision of section 112(1)
for “a program for the implementation and enforcement . . . of .
enission standards and other requirements for air pollutants'
subject to this section® provides a sound basis for EPA
recognition of State operating permits for implementation and
enforcement of section 112 requirements in the same manner
as these permlttxng processes vere recognzzed pursuant to
section 110. .

In implementing this authority to approve state operating-
permits. programs pursuant to section 112, it should be noted that
the specific criteria for what constitutes a federally- :
_enforceable permit are also the same as for the existing SIP
programs. The June 28, 1989 Federal Register essentially
addressed in a generic sense the core criteria for creating
federally-enforceable emissions limits in operating permits:
appropriate procedural mechanisms, including public notice and
opportunity for comment, statutory authority for EPA approval of
the State program, and enforceability as a practical matter. The
EPA did this in the context of SIP development, not because thesce
criteria are specific to the SIP, but because section 110 of the
Act was seen as our only certain statutory basis for this prior -

" to the 1990 Amendments. Based on the discussion above, States o
can extend or develop State operating permits programs for toxics
pursuant to the criteria set forth in the June 28, 1989 Federal
Register. - The EPA is also evaluating analogous opportunities to
.enhance State NSR programs to address toxics and will address

_ this in future guidance. :

- " This is a 51gn1flcant opportunity'to limit directly the
. emissions of HAP’s. It also offers the advantage of t.c -
administrative efficiencies that arise from using existing



‘to discuss the details of adapting their current programs to
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_ 'administrative nechanisms, as opposed to crcating cdditional
- ones. e _éﬁ} _ . : >

-

& .
states are encouraged to consult with EPA Regional ottices '

carry out these additional functions. The EPA will consider .
State permitting programs meeting the criterja in the June 28,
1989 Federal Reqister’as being approvable for HAP progran }

- functions as vell. States may submit their programs for

implementing this process with their part 70 program submittals,;s

~or at such -other time as they choose. The EPA has various

options for. adninistratively recognizing these State prograo
submittals. The EPA plans initially to review these State

' programs as SIP review actions, but with official recognition

pursuant to authorities in both sections 110 and 112. Oonce
rulemaking pursuant to section 112(1) of the Act is completed,

" EPA expects to use the process developed in that rule for.

approving State programs for HAP’s. The section 112(1) process’
may be especially usefnl prior to EPA approval and implemcntation
of the State title V: prograns. The reader may. wish to refer to

‘'the process for certain section 112(1) approvals proposed on Hay B

19, 1993 (58 FR 29296) (see section 63.91).

The General Provxsions (40 CFR part 63) establish the L
applicability framework for the implementation of section 112.-
In the final rule, EPA will indicate that State operating permitsi
programs which meet the procedural requirements of the June 28,

1989 Federa) Register can be used to develop federally- .

- enforceable emissionsilimits for BAP‘s, -thereby limiting a
‘source’s potential to emit. In addition, after ve gain ..

implementation experience, EPA will be evaluating the usefulness.
of further rulemaking te define more specific criteria by which
this process may be used in-the implementation of programs under '
section 112 of the Act. Any such rulemaking could similarly be
incorporated into thc General Provisions in part 63.
- ' ed esse ted e t
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- state air program officials have highlighted specific types'
of sources that are of particular administrative concern because
of their nature and number. These include sources whose

emissions are primarily volatile organic compounds (VOC) arising-

from use of solvents ‘or coatings, such as automobile body shops.

_Another: example is fuel-burning sources that have low actual -

emissions because of ‘limited hours of operation, but with the
potential to emit sulfur dioxide in amounts sufficicnt to cause

,them to be classified as major sources.

* The 'EPA recognizes that emissions limitations for some
processes can be crcatcd through standardized protocoi.. For
example, limitationsfon potential to emit could be established .
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for certain VOC sources on the basis of limits on solvent use, |
backed up by recordkeeping and by periodic reporting. Similarly,
limitations on sulfur dioxide emissions. could be based on
-~ specified sulfur content of fuel and the source’s obligatien to
limit usage to certain maximum amounts. Limits on hours of :
operation may be acceptable for certain others sources, such as
standby boilers. In all cases, of course, the technical
requirements. would need to be supported by sufficient compliance
procedures, especially monitoring and reporting, to be considered
‘enforceable. : ‘

. . . The EPA concludes that such- protocols could be relied on to
create federally-enforceable limitations on potential to emit if
‘adopted through rulemaking and approved by EPA. Although such an

approach is appropriate for only a limited number of source
categories, these categories include large numbers of sources,
such as dry cleaners, auto body shops, gas stations, printers,
and surface coaters. If such standardized control protocols are.
sufficiently reliable and replicable, EPA and the public need not
be involved in their application to individual sources, as long
.as the protocols themselves have been subject to notice and
opportunity to comment and have heen approved by EPA - into the

' SIP.

To further illustrate this-concept and,to provide
implementation support to the States, EPA has recently released
guidance on one important way of using this process. This
document, entitled "Guidance for State Rules for Optional
Federally-Enforceable Emissions Limits Based on Volatile Organic
- Compound Use," was issued by D. Kent Berry, Acting Director, Air
Quality Management Division, on October 15, 1993. It describes
approvable processes by which States can create federally- _
enforceable emissions limits for VOC for large numhers of sources
in a variety of source categories.

States have flexibility in their choice of administrative
process. for implementation. In some cases, it may be adequate
_for a State to apply these limits to individual sources through a
registration process rather than a permit. A source could simply
submit a certification to the State committing to comply with the
terms of an approved protocol. Violations of these -
certifications would constitute SIP violations, in the case of
‘protocols approved into the SIP, and be subject to the same
enforcement mechanisms as apply in the case of any other SIP
viclation. Such vioclations would, of course, also subject the
“'source to enforcement for failure to comply with the reguirements
" that apply to major sources, such as the requirement to obtain a

title V permit or comply with various requirements of section 112
of the Act. .

Some States have also indicated an interest in El.2
expan51ve approaches to 1mp1ementing this concept, such as making'



presumptive determinations of control equipment efficiency with
respect to particular types of sources and pollutants. While

- such approaches are more complicated -and present greater..numbers
of concerns in the EPA review process, they offer real potentjal
if properly crafted. . 'The EPA will evaluate State proposals and
approve them’if they are technically sound and entorceahle as a
practical natter. o .

States may elect to use this approach to create tederally-
enforceable emissions-limits for sources of HAP’s as well. Based
on the same authorities in section 112 of. the Act, as cited above
"in the case ‘of operating permits, EPA can officially recognize
such State program submittals.  As with the operating permits
option discussed in the preceding section, EPA plans initially to
review these activities as SIP revisions, but with approval
pursuant to both sections 110 and 112 of the Act, and approve
them through the section 112(1) process when that rule is final.

eme; ] i f' y el

- As indicated above, the creation of federally-enforceable
limits on a source’s potential to emit involves the
‘identification of the procedural mechanisms for these efforts,
including the statutory basis for their approval by EPA, and the
technical criteria necessary for their implementation. Today’s
guidance primarily addresses the procedural mechanisms’ available
and the statutory hasis for EPA approval. .

' The EPA will be providing further infornation with respect
. to the implementation of these concepts. As described above, the
first portion of this guidance, addressing limits on VOC. ,
enissions, was issued on October 15, 1993. My office is
currently working with Regional Offices and certain States in -
.- order, to assist in the development of program options under

. consideration by those States. We will provide technical and

K regulatory support to other State programs and will make the

results of these efforts publicly available through the Office of
Air Quality Planning and Standards (OAQPSJ Technology Transfer
Network bulletin. board.;:. |

R We will provide further eupport through ‘the release of a
document entitled 'Enforceability Requirenents for Limiting
Potential to Emit Through SIP Rules and General Permits,* which
is currently undergoing final review within EPA. 1In addition, '
.- EPA will be-highlighting options for use of existing technical

. -guidance with respect to creating. sound and enforceable emissions
limits. . An important example of such guidance is the EPA "Blue
Book," which has been in use by States for the pest 5 years as
part of their voc control programs. .
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states are: encouraged to discuss program needs with their.
EPA Regional Offices. - The OAQPS will work with them in :

. addressing approvals. As indicated, additional technical

guidance for implementing these approaches is underway and will
be made publicly available soon. For further information, please-

"call Kirt Cox at (919) 541-5399.

‘ee:  Air Branch Chief, Regions I-X
- Regional COunsel, Regions I-X
OAQPS Division Dxrectors "

- A. Eckert : :

M. Winer-
A. Schwartz
E. Hoerath
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state agenciea and 1oca1 agencies (such as. the Air Pollution
Control Districts in California) can adopt rules which place
emissions limitations on a category of sources through a
combination of limitations and compliance requirements. These
rules, if practicably enforceable, adopted with adequate public
process. and approved.into the SIP, can .validly limit potential to: -
emit. Moreover, because State or local rules can cover many .
sources with a single regulatory action, they are well-suited to
. cover large populations of smaller sources. Many States are
finding that a combination of SIP rules or general permits for
smaller sources combined with individual permits for larger
sources provides the simplest means of cnsurinq that ninor source
. eaissions are adequatoly limited. :

'WM

The EPA, the Calirornil Alrx Pollution Control otficers - o
Association and the Califernia Air Resources Board recently -
" completed development of a model rule for use by the California '
Air Pollution Control Districts. Because the rule contains
several innovations, including covering all source categories,
"and should prove to be an inexpensive and efficient means of
‘limiting the potential emissions of thousands of sources in

" California, the EPA believes that parts of the rule may be
helpful for other States to review and considar. :

gy

. The proposed rul. is designed to place snaller sources under -
annual emissions limits which restrict their "potential to emit®.
and thus their exposure to *major source® requirements of the e
Clean Air Act. The rule ensures compliance with the annual linit
through a series of recordkeeping and reporting requirements. = -
- These requirements are tapered to reducs burdens as source size
' decreases. The rule creates three levels of responsibility. The

tirst tier requires both recordkeeping and reporting. The second
tier requires only recordkeseping with no reporting. For :
instance, sources that emit only attainment pollutants which '
limit their emissions to below 25 tons per year have no reporting
requirement. For sources under 5 tons per year (or 2 tons per
year for a single hazardous air pollutant), there is no specified
recordkeeping oxr reporting requirements although these sources :
must still maintain sufficient rncords to de-onstrata their
colpliance with th. rulo. T

; ‘Po the oxt.nt po.liblo, the rocordko.ping roquirenant- are
itemized by source category and are designed to take advantage of



records that sources are already likely to naintain. Through
these measures, the rule should assure the public that -the’
sources subject to the rule are properly maintaining their
emissions below major source levels, while naxinizinq source -
flaxihility and nininizing papervork. -

' There are other safeguarda built into tha rule and in .
California’s overall regulatory scheme which add to the EPA’s’
confidence that the proposal can work. The rule applies only to
sources that agree to limit their emissions to 50 percent or less

.~ of the major source threshold. Sources with emissions above this
" level must either comply with all applicable "major source"

requirements or secure a source-specific, federally-enforceable -
Air Pollution Control District permit that properly limits -
emissions to levels below major source thresholds. Some sources
may be able to qualify for an “alternative operation limit"® which
pPlaces simple operating limits on a source’s. combustion; of fuel,
sale of gasoline or use of a solvent. Because of the ease with'
which compliance can be tracked with operational 1imits, the rule

-allows sources using these lilits to go up to 80 percent of the

major source threshold. Either way, EPA believes that the rile
creates ‘a sufficient compliance hutfer. .

Hnreovar, Calitornia has an oxtensivo per-it and inspection
infrastructure that increases EPFA’s confidence that the rule will .
prove adequate for limiting eaissions. California law requires

.that, upon annual renewal, each permit be reviewed to determine -

that the permit conditions are adequate to assure compliance with
digtrict rules and other applicable requirements. In addition,
most California Air Pollution Control Districts have an extensive

_inspection program which means that compliance with the rule will

be spot. checkad by inspectors visitinq the source.

Finally, the - rulo is designed to provida smaller sources
vith a tedarally—cntorcaable means of limiting their potential

' _emissions. The rule excludes sources that already have a

federally enforceable operating permit, and it cannot be used to
avoid complying with an’ pernit required hy the Air Pollution
chtrol Districts.

- Aside fron theae general ohservations, EPA did hava a nunbér

' bf comments regarding specific language included in the rule. .
- The three most significant comments are set forth below. -
' However, States interestéd in using this rule as a model should

be aware that it was specifically designed to fit with California
State lav and existing SIP provisions and that States may wish to
consider making other changes to roflect thnir 1ndividual needs
and requirenonts. : _ N
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. Section 2.7: "Ina 'PM-10 nonattainment area, PM-10
: . precursors may. need to be included when determining whether
a source is major as required by section 189(e) of the Clean
. Air Act. Districts adopting this model rule should consider
-whether the definition of "Major Source® in section 2.7-
~ should be augnqgted‘to-include‘sources of PM-10 precursors.

ptad
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Section 4.2(D):- The rule allows sources using air -
pollution control equipment to demonstrate compliance :

. through the naintenance of general records. on the unit and.
its operations.:. EPA has always been concerned with this
provision since ‘many pollution control units are only -

. affective if'spocitic operating procedures are followed.
These specifics are best set and tracked in a source-
spacific, federally enforceable permit. For this reason, .
section 1.3 sunsets the applicability of the draft rule,
after January 1;7°1999, to pollution control equipment. For.
the coverage to continue beyond that date, a district nmust
extend the provision. The EPA will disapprove the extension
if the experience with the rule demonstrates that more
specific conditions are needed to ensure that pollution .
control devices are being used properly and continuously.

Section i. 2(2)' In general BPA does not favor the use’ of
generic or catch-all recordkeeping requirements for
conpliance purposes. There is a fear that the records
necessary to show compliance for individual source -
categories will not be specified by the generic’ provision :
and thus will not be maintained. Por this reason, EPA urges
the Board and the Districts to évaluate regularly whether-
specific recordkeeping requirements should be developed for
additional categories. As we noted during our negotiations,
- EPA will evaluate this question after the rule is in effect.
for three years and the EPA may seak -- through a SIP call
or through other mechanisas -- .to require additional

. recordkeeping requirements if there are implementation
problems with this generic category. The districts may wish
to add to the rule a provision which would authorize them to
add recordkaeping requirements for additional source.
categories without a further SIP revision.
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1.0

1.1

1.2

-Attachment 2

© State of California
' Proposed Rule to Limit |
Potential to Emit-
_ January 11, 1995

APPLICABILITY

| General 'Applicability' This tule shall. apply to any stationary source which would, if it did.

not.comply with the limitations set forth in this rule, have the potential to emit air

“contaminants equal to-or in excess of the threshold for a major source of regulated air

pollutants ora major source of hazardous air polIutants (HAPs) and which meets one of the -

‘ followmg condmons

A, " In every 12- month penod the: actual emissions of the stationary source are less than
or equal to the emission llmltattons specified in section 3.1 below; or :

B. In every 12-month penod at least 90 percent of the emissions from the ‘stationary -
* source are associated with an operation limited by any one of the alternanve '
Operanonal hmlts specified in section 6.1 below.

Stanonary Source with De Minimis Emissions: The recordkeeping and reporting provisions -
in sections 4.0, 5.0.and 6.0 below shall not apply to a stationary source with de minimis

emissions or operatnons as specxﬁed in exther subsection A or B below:

A, In every 12- month penod the stanonary source emtts fess than or equal to the

-following quantttxes of emissions: -

‘ 1 5 tons’'per year of a regulated air pollutant (excludmg HAPs),
2. | 2 tons per year of a single HAP,
3. 5-tons per year of any combination of HAPS, and |
4. 20 percent of any lesser threshold for a smgle HAP that the United States‘
' Environmental Protection Agenc'y (U.S. EPA) may establish by rule.
B. In every 12-month period, at least 90 percent of the stanonary source’s emissions are

associated with an operation for which the throughput is less than or equal to one of
the quantmes spec1ﬁed in subsections 1 through 9 below:

1.

1, 400 ga.llons of any combination of solvent-contatmng materials but no more
than 550 gallons of any one solvent-containing material, provxded that the

. materials do not contain the following: methyl chloroform (1,1,1-
) tnchloroethane), methylene chloride (dlchloromethane), tetrachloroethylene
' .(perchloroethylene), or tnchloroethylene R

TR

750 gallonlebof any combination of solvent-conta.ining materi'als_wher_e the

.','. .v' .... : .1

- .
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containing matenal

W

_  materials contain the followmg methy] chloroform (1,1,1- tnchloroethane), .
" ‘methylene chloride (dichlorometharie), tetrachloroethylene (perchloroethylene),
©or tnchloroethylene bul not more than 300 gallons of any one solvent-

.

- gallons of soIvent-comammg (or volatile orgamc compound contammg)

vapor recovery SYSIBITIS

. matenal used at a paint spray umt(s) doooT o _, -

- 4 400 000 gallons of gasolme dlspensed from eqmpment wrth Phase Tand Il

470,000 ga]lons of gasohne dlspensed from eqmpmem wnhout Phase 1 and II

.. vapor recovery systems;

500,000 gallons of distillate oil combusted, or

.1,400 gallonsof gasollne_combu'sted; |

_ 16,6(?0 gallons 'of_.diesel‘fuellcbrr"ibus‘ted;. '

| _71 400 000 cubic feet of natural gas comhusted

W]thm 30 days of a written request by the District or the U. S: EPA, the owner or Operator
of a stationary source not mamtammg records pursuant to sections 4. 0 or 6.0 shall- '

Prov1sron for Air Pollunon Control Equxpment

the extensmn of this prov1sron

Al

~Exempuon, Stationary Source Sub_;ect toRule __ -
_apply- 1o the following’ smuonary sources: '

. demonstrate that the stanonary source’s emissions or throughput-are not in excess of the
_ applrcable quannnes set. forth in subsecnon A or B above

!

by

The owner or operator of 2 statlonary
source:may take into account the operation of air pollunon control equipment on the capacity

LR

_ (District Title V rule): This rule s_hall not -

of the source to emit an air contaminant if the equipment is requ1red by Federal, State, or
District rules and regulauons or perrrut terms and conditions. The ‘owner or operator of the
.. stationary source shall maintain and operate. such air pollutmn control equlpment ina manner -
* consistent with good air pollution control practice for minimizing emissions. This provision ..
‘shall not apply after January 1, 1999 unless such operational limitation is federally
- .enforceable or unless the District Board specifically extends this provision and it is submitted
" to the U S. EPA Such extensron sha.ll be valxd unless and until, the U. S EPA d:sapproves

Loy
’

R

Any stanonary source whose actual emissions, throughput or operauon at-any time" -
. after the effective of this rule, is greater than the quantities specified in sections 3 1
, or6.l below and which meets both of ‘the following condmons :

-

o be determined based on district SIP rules

2.
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1. . The OWREr or operator has nonﬁed“‘the Distnct at least 30 days pnor to any
. exceedance that s/he will submlt an apphcanon for a Part 70 permit, or
otherwise obtam federally-enforceable permlt hmlts and .

2. A complete Part 70 permlt apphcatnon is recelved by the sttnct or the
© permit action to-otherwise obtain federally—enforceable hm:ts is completed, -
wnhm 12 months of the date of- nonﬁcanon _
'However the stauonary source may be 1mmed1alely subject to applicable federal
requirements, mcludmg but not limited to, a max1mum achlevable control technolo gy
(MACT) standard

B. Any stanonary source that has apphed for a Part ‘70 perrmt in a timely manner and in
. conformance with Rule (the District’s Title V rule), and is awalung final action
by the District and U. S. EPA : . . .

- C. Any stanonary source requlred to-obtain-an operatm permit under Rule - (the

District’s Title V rule) for any reason other tha.n bemg a major source.

' D. Any statlonary source with a valid Part 70 permlt

'Notwnhstan_dmg subsecuons B and D above, nothing in this section shall prevent any o
.. stationary source which has had a Part 70 permit from qualifying to comply with this rule in
‘the future in lieu of maintaining an application for a Part 70 permit or upon rescission of a

Part 70 permit if the owner or operator demonstrates that the stationary source is in
compliance with the emissions limitations in section 3 1 below or an applicable alternative

operational limit in section 6 I be]ow e

Exempnon Stauonary Source \mh a leuauon on Potenual to Emlt this rule shall not apply
to any stationary source which has a valid operating permit with federally-enforceable
conditions or other federally-enforceable limits hmmng its potential to emit to below the
apphcable threshold(s) for a maJor source as deﬁned in sections 2.7 and-2. 8 be]ow

- Within three years of the effecnve date of Rule ___ (District Tltle vV rule), the District sha]lr; -
 'maintain and make available to the public upon request for each stationary source subject to -
‘ th:s rule, information 1dent1fymg the prov151ons of this rule apphcable to the source.

This rule shall not reheve any stanona.ry source from complymg with requrrernents pertaining
to any otherwise applicable preconstruction permit, or to replace a condition or term of any
preconstruction permit or any provision of a preconstruction permitting program This
does not preclude issuance of any preconstruction permit with condmons or terms necessary
to ensure compllance w1th this rule -

~ ’For example, PSD, 'NSR, and ATC:
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2.3
2.4

25

2.6

2.7

N -A.. 100 tons per year (tpy) of any regulated air pollutant

DEFII\ ITION

All terms shall retam the deﬁnmons provrded under 40 CFR Part 70 2 [alternattvely, the

| -Dtstnct Title V rule] unless otherw:se defined herem v

12 month penod A penod of twelve consecutwe rnonths determmed on a rollmg basis with

a ‘new 12-morith penod begmmng on the ﬁrst day of each calendar month 4. -

- Actual Emtss1ons The emissions of a regulated air pollutant from a stattonary source for
- every 12-month period. Valid continuous emission monitoring data or source test data shall
be preferentta.lly used to determine actual emissions. In the absence of valid continuous
- ‘emissions monitoring data or-source test data, the basis for determining actual emissions shall
. be: throughputs of process matena.ls, throughputs of materials stored; usage of materials;

data provided in manufacturer’s product specifications; material volatile organic compound -
(VOC) content reports or laboratory analyses; other information required by this rule and

. applicable District, State-and Federal- regulattons or information requested. in writing by the
‘District. - All calculations of actual emissions shall-use. U.S. EPA, California’ Air Resources

Board (CARB) or District approved methods mcludmg emission factors andlassumpttons

W

Alternatwe Operattonal Ltmtt A llmll on a measurable parameter such as hours of

-;_operatton throughput of ‘materials, use of materials, or quanttty of product, as specifi ed in
- Section 6. 0 Alternattve Operanonal Lm-ut ‘and Requn'ements :

Emtsswn Umt Any amcle machme equtpment operatton contnvance or related
*. groupings of such that may produce and/or, emtt any regulated air pollutant or hazardous air
pollutant : ; o e - _ .

&

Federal CleanAAir‘A-'ct The federal Clean Air Act (CAA) as amended in 1990 (42 U.S. C
' section 7401 et seq ) and its 1mplementmg regulatlons .

TN U A

| Hazardous Air Po]lutant Any air pollutant ltsted pursuant to sectton 112(b) of the federal
Clean Alr Act ‘

Major Source of Regulated All‘ Pollutants (excludtng HAPs): A statzonary source that emits
_or has the potential to emit a regulated air pollutant (excluding HAPs).in quanuues equal to

or exceedmg the lesser of any of the followmg thresholds

v,
-

: B.. 50 tpy of volaule organic compounds or oxides of mtrogen for a federal ozone

nonattainment area classified as serious, 25 tpy for an area cla531ﬁed as severe, or 10
tpy for an area classrﬁed as extreme and ' -

-

~C.. 701y of PM,O for a federal PM“, nonattainment area classified as senous

Fugitive emtsStonsof these po_llutants shall be considered in calculatmg tota]'emlssmns for

.. stationary sources in accordance with 40 CFR Part 70.2 "Definitions- Major source(2)."
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2.9

2.10
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2.’t2

'Major Source of Hazardous Air Pollutants LA stauonary source that emits or has the

potential t0 emit 10 tons per year or more of a s1ngle HAP listed in section 112(b) of the
CAA, 25 tons per year or more of any combination of HAPs, or such lesser quannty as the
U.S. EPA may establish by rule. Fugitive emissions of HAPs shall be considered in
calculating emissions for all stationary sources. The definition of a major source of

N radionuclides shall be specified by rule by the U.S."EPA .

Part 70 Perrmt 'An operating penmt issued-to a stattonary SOurce: pursuant to an inferim,

~ partial or final Title V program approved by the U.S. EPA.

Potential to Emit: The rnaximum'capacity of a stationary source to emit a regulated air

- pollutant based on its physical and operational design. Any physical or operational limitation
on the capacity of the stationary source to emit a pollutant, including air pollution control
- equipment and restrictions on hours of operation or on the type or amount of material -

combusted, stored, or processed, shall be treated as part of its desrgn only rf the limitation is
federally enforceable : o : ‘

Pr'ocess Statement: An annual report on permitted emission units from an owner or operator
of a stationary source certifying under penalty of perjury the following: throughputs of
process materials; throughputs of materials stored; usage of materials; fuel usage; any
available continuous emissions monitoring data; hours.of operation; and any other

' mformanon reqmred by thrs rule-or requested in wntmg by the District. . .

Regulated All‘ PoIlutant The following air pollutants are regulated

Al Oxrdes of mtrogen and volanle orgamc compounds;
B, Any pollutant for wthh a nattona] ambient air qualtty standard has been prornulgated,

- C _ Any Class I or CIass 11 ozone deplettng substance subject 1o a standard promulgated

. under T1t1e VI of the federal Clean Air Act;

D. Any pollutant that is sub_]ect to any standard prornulgated under sectlon 111 of the '

federal Clean Alr Act; and

. E. ~ Any pollutant sub_;ect toa standard or requtrement promulgated pursuant to sectton

112 of the federal Clean Air Act, mcludmg

1. = Any pollutant l1sted pursuant to sectton 112(r) (Prevention.of Accidental
Releases) shall be considered a regulated air pollutant upon promulgatxon of
“the list. ' :

2. Any HAP subject to a standard or other requirement promulgated by the U.S.
' EPA pursuant to section 112(d) or adopted by the District pursuant to 112(g)
and (j) shail be considered a regulated air pollutant for ali sources or ‘
categories of sources: 1) upon promulgation of the standard or requirement,
or 2) 18 months after the standard or requirement was scheduled to be .
: promulgated purstant 1o secuon 112(e)(3) ' :
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' 3. " - Any HAP subject to a District case-by-case emissions limitation determination .
. for'a new or modified source, prior to the U.S. EPA :promulgation or
' scheduled promulgatlon of an emissions limitation shall be considered a
“regulated air pollutant when ‘the determination is made pursuant to section -
112(g)(2): - In case-by-case emissions limitation determinations, the HAP shalt
be considered a regulated air pollutant only for the individual:source for whxch ‘

it

the emissions lzrmtatton determmauon was made T S

I

| EMISSIONLII\IITATIO‘\S T P

P ‘

Unless the owner -or operator has chosen to operate the stanonary source under an altername

. .-operatlonal limit specified in' section 6.1 below, no stationary source: subject to this rule
'shall emit in every 12- month period’ more than the followmg quantmes of emissions:

"AL 50 percent of the major source thresholds for regulated air pollutants (excludmg

HAPS)s . ~‘ ‘ ) . . ’if{"" . Lo Kol
B. . '5 tons per year ofa smgle HAP : o | SR E _— SR
L 5 . g
-C.; .12, 5 tons per year of any comblnatton of HAPs, and

D. 50 percent of any lesser threshold for a s1n°le HAP as the U.S. EPA ‘may estabhsh
by rule. :

The APCO shall evaluate a stanonary source’s comphance with the emission limitations in

sectiori 3.1 above as part of the District’s annual permit renewal process required by Health .

& Safety Code section 42301(e). In performing the evaluation, the APCO shall consider any

annual process “statement submitted pursuant to Section 5.0, Reporting Requirements. In the

absence of valid continuous.emission monitoring data or source test data, actual emissions -

~ shall be calculated usmg emrssrons factors approved by the U S EPA | CARB or the
; ‘APCO SR e T : X

[

. Unless the OWNET oOr operator has chosen to operate the. stationary source under an alternanve

operational limit specified in section 6.1 below, the owner or operator of a stationary source
subject to this rule shall obtain any necessary perrmts prior to eommencmg any physical or
operauonal change or activity which w111 result in actual em:ssxons that exceed the limits

specrﬁed in sectlon 3 1 above

| RECORDKEEPH\’.GI REQU;REMENTs

" Immedtately after adoption: of this rule, the owner or operator of a st.ationary source subject.

to this rule shall comply with any apphcable recordkeeping requirements in this section.

However, for a stationary source operating under an altérnative operational limit, the owner
. or operator shall instead comply with the applicable recordkeeping and reporting

requirements specified in Seéction 6.0, Alternative Operational Limit and Requirements. The
recordkeepmg reqmrements of this rule shall not replace any recordkeepmg requlrement

6.




4.1.

4.2

’ _contamed in an operatmg permlt or in a Dtstnct State or Federal rule or regulatlon -
. ":44 ,ié'_x‘,“g.'{ 1-“

A stattonary source prevrously covered by the provisions in sectlon 1.2 above shall comp]y
with the applicable provisions of section 4.0 above and sections 5.0 and 6.0 below-if the
stauonary source exceeds the quantlues specified in section 1 2, A above.
The owner or operator ofa stanonary source_sub]ect to this rule shall keep and maintain

* records for each penmtted emission unit or groups of permitted emission units® suffidient to .
determine actual emissions. Such information shall be summarized in 2 monthly log,

' maintained on site for five years, and be made avaﬂable to Dtstnct CARB, or U.S. EPA "

- staff upon request.
~A.  Coating/Solvent Emission Unit

. The owner or operator of a stationary source subject to this rule that contains a
coating/solvent emission unit or uses a coatmg, solvent, ink or adhesive shall keep
and maintain the fo]lowmg records :

1. A current list of al] coatings, solvents, inks and adhesrves in use. This list

' shall include: information on the manufacturer, -brand, product name or code,
VOC content in grams per liter or pounds per gallon, HAPS content in grams
per liter or pounds per gallon, or manufacturer’s product specifications, .
material VOC content reports or laboratory analyses providing t]'llS
1nformatlon, ‘

2. A description of any equipment used during and after coating/solvent
’ application, including type, make and model; maximum design process rate or
. throughput; control device(s) type and description (if any); and a description of
. the coating/solvent apphcattonldrymg method(s) employed

‘3'. A monthly log of the consumptlon of each solvent (mcludmg solvents used in -
' clean -up and surface preparatlon), coatlng, mk and adhesive used; and

4, Al purchase orders invoices, and other documents to support 1nformatton in "
. the monthly log.

B. Orgamc qumd Storage Unit B

The owner or operator of a stattonary source subject to thts rule that contains a
permitted organic thId storage unit shall keep and maintain the followmg records:

1.. A monthly }og 1dent1fy1ng the hquxd stored and monthly throughput and

In some cases it may be appropnate to keep records on groups of emission units’

_ which are connécted in series. Examples are internal combustion engines in the oil fields
with a cornmon_fuel line, or a series of paint spray booths with 2 commeon feed.

7
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: ‘Emrssxon Control Umt

20 Informatron on the tank deswn and spec1ﬂcattons lncludmv‘control eqmpment

Combustton Emlssmn Umt

“The owner or. operator ofa stationary. source subject to this rule that contains a
‘combustlon emission unit shall keep and maintain the fo]lowmg records '

1. Informatton on equtpment type, make and model 'maximum de51gn process
rate or maximum power input/output, minimum operating temperature (for
thermal oxxdtzers) and capacity, control devrce(s) type and descnpuon Gf an))

and all source. test mformatton and
) /

2 A monthly log of hours of operatron fuel type, fuel usage fue] heatmg value

(for non-fossil fuels; in terms of BTU/Ib or B‘I’Ulga.l), percent sulfur for fuel ..
. oil and coal, and percent nitrogen for coal _ , iy

o
oo- !

.- .
-

The owner or operator of a stattonary source sub_;ect to this rule that contams an - ‘
emrssron control unit shall keep and mamtatn the followmg records: e

1. "Informauon on equtpment type- and descnpuon make and model, and emission’
. umts served’ b) ‘the control umt

2. .. Information on equipm'ent design including where applicable: pollutant(s)

“-controlled; control effectiveness; maximum design or rated ¢apacity; inlet and
 outlet temperatures, and concentrattons for' each pollutant controlled; catalyst
‘data (type, material, hfe, volume, space velocity, ammonia injection rate and .
- lemperature); baghouse data (desrgn cleaning method fabnc matenal, flow
* rate, air/cloth ratio); electrostattc precipitator data (number of fields, cleaning
method, and power input); scrubber data (type, design, sorbent type, pressure
drop); other de51gn data as appropnate all source test information; and

3. A monthly log of hours of operation 1nclud1ng notatlon of any control
' equipment breakdowns upsets, repairs, rnamtenance and any other devrauons
from design parameters

v : o "
General Emtssron Umt S .

The owner or ope‘r'ator of a stationa.ty source subject to this rule that contains
an emission unit not included in subsectmns A, B or C above shall keep-and
maintain the followmg records SR
| Informatton on the process and equxpment mcludmg the followmg
- equipment type, description, make and model; maximum design process -
- rate or throughput control devrce(s) type and descnptron (1f any),

2. | : Any addtttonal mformatzon requested in writing by the APCO

8
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5.1

52

5.3

5.4

R Atrnonthly“'log of operaungdhours e_ach' raw material used and its
' amount, each product produced and its production rate' and | '

4. Purchase orders invoices, and other documents to support 1nformanon
~ in the monthly log -

REPORTINGREQUIREMENTS S B

At the t1me of annua] renewal of a permrt to operate under Rule (the District’s
general permitting rule), each owner or operator of a stationary source subject to this rule
shall submit to the District a process statement.” The statement shall be signed by the owner

. or operator and certify that the tnformatron provrded is accurate and true.’

For the purpose of determining comphance w1th this rule, this requirement shall not apply to
statronary sources which erntt in every 12- month period less than or equal to the following
quanttttes

A. For any regulated aJr pollutant (excludtng HAPs)

1. 25 tons per year mcludrng a regulated air pollutant for which the Dtstnct has a

- federal area designation of attamment unclassxﬁed transmonal or moderate
nonattainment,
2. 15 tons per year for a regulated air pollutant for which the Dtstrtct has a

federal area designation of serious nonattamment

3. 6.25 tons per year fora regulated air pollutant for whtch the District has a
federa] area desrgnatton of severe nonattamment

B. 2. 5 tons. per year of a smg]e HAP

C. 6.25 tons per year of any comblnanon of HAPs and

D.. 25 percent of any lesser threshold for a smgle HAP as the U S. EPA may estabhsh by

'rule

A statlonary source prevrously covered by provrsrons in section 5.2 above shall comply with

- the provisions of section 5 1 above if the stauonary source exceeds the quantities specrﬁed in

section 5. 2

Any addtttonal mforrnatron requested by the APCO under sectton 5.1 above shall be

~ submitted to the APCO within 30 days of .the date of request



.60 ALTERNATWE oPERATIONAL Lmrr AND REQUIREMENTS |
_[The. Drstnct may propose addmonal altemauve operatlonal llmrts]

--The owner or operator may operate the permltted emission umts ata statlonary source
subject to this rule under any one alternative operational limit, provided. that. at least 90

. percent of the stationary source’s emissions in every 12-month penod are assocrated with the

' operatton(s) limited by the altemanve operatlonal limit.

R T § 'Upon choosmg to operate a statronary source subject to this rule under any one alternative

"¢ 77 ‘operational limit, the owner or operator shall operate the stationary source in compliance
with the alternative operatlona] 11m1t and comply with the specrﬂed recordkeepmg and
reporting requxrements

A _.'rThe owner or operator ‘shall report within 24 hours to the APCO any exceedance of
' - the a]tematwe operatlonal lrm:t ' . o

. B.- The owner or operator shall maintain ‘all purchase orders invoices, and other
documents to.support 1nformauon required to.be maintained in a monthly log.
Records required under this section shall be maintained on site for five years and be .
made avaﬂab]e to Drstnct or U S. EPA staff upon request

C. - Gasolme Dlspensm° Facrllty Equrpment with Phase I and II Vapor Recovery Systems

The owner or operator shaIl operate the gasolme dlspensmg equlpment in comphance
w1th the followmg requzrements

_ ; e 7_ 1. No more than 7 000 000 gallons of gasolme shall be dlspensed in every 12- ;
"~ month penod Co ’

A monthly log of gallons of gasoline oispensed in the precedirig month with a. '
monthly calculation of the. total. gallons dispensed 1n the prev1ous 12 months
-shall be kept on site.’

< SR T A copy of the monthly log shall bé submttted to the APCO at the time of
: . ' annual permit renewal. The owner or operatof shall cemfy that the log 1s
accurate and true. : :

BRI Y 'Degreasmg or Solvent-Usmg Umt

i e ~The owner or operator shall operate the degreasmg or solvent-usmg umt(s) in
‘ S "™ compliance with the followrng requ:rements E
S L a 1 the solvents do not include methyl chloroform ,1-
' " trichloroethane), methylene chloride (dichloromethane), )
- tetrachloroethylene (perehIOroetherne), or trichloroethylene, no more
S S than 5,400 gallons of any combination of solvent-containing materials
e ‘ - and no more than 2,200 gallons of any one solvent—contammg matenal

10
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" shall be used in every 12- month penod

b, iIf the solvents mclude methyl chloroform (1,1,1- tnchloroethane),

methylene chloride (dichloromethane), tetrachloroethylene
- (perchloroethylene), .or trichloroethylene, no more than 2,900 gallons of -
-any combination of solvent -containing materials and no more than
. 1,200 gallons of any one: solvent-contalhmg matenal shaIl be used in
.every 12-month penod : -

A monthly log of amount ‘and type of solvent used in the precedmg month with

a monthly caIculatton of the to:al gallons used in the prev1ous 12 months shall
be kept onsite. ' " o o
A copy of the monthly log shall be submitted to the 'APCO at the time of ~
annual permit renewal.. The owner or operator shall certify that the log is j
accurate and true S

Paint Spraymo Umt‘ - L.

The owner or operator shall operate the pamt spraymg umt(s) in complrance with the

1.

following requirements:

| The total us’age rate of all VOC-containing materials, including but not limited

to, coatmgs thinners, reducers, and cIeanup solution shall not exceed
gallons in- every 12-month penod

A-monthly log of the gallons of VOC-containing 'mat-erials .used in the
precedmg month with a monthly calculation of the total gallons used in the -
prevnous 12 months shall be kept on site.

. A copy of the monthly .log shall be submitted to the APCO at the time of

annual permit renewal. The owner or operator shall certify that the log is
accurate and true. T : . '

- Diesel-Fueled Emergency Standby Engme(s) with Output Less Than 1,000 Brake

Horsepower

[Dependmg on the Dlstnct s federal ozone attainment status, the Dtstnct will adopt
exther subsection 1. a, 1. b or l.c below ] :

The owner or operator shall operate the emergency standby englne(s) in comphance

L

with the followmg requxrements

. a. Fora federal ozone area designation of attalnment uncla351ﬁed

transitional, or moderate nonattainment, the emergency standby

“To be determined based on District SIP rules’

11



o cngine(s) shall.not ooperate more than 5,200 hours in every 12-month
- .+ period.and shall not use more than 265 000 gallons of diesel fuel in e
T every 12- month penod T -

bl .For a fedcral ozone nonattarnment area classified as serious, the .
- gmergency standby engine(s) shall riot operate more than-2,600 hours in
. every 12-month period and shall not use more than 133 000 gallons of
drcsel fucl in cvcry 12 month pcnod . ‘

€.t For a fedcra] ozone’ nonattzunment area cla551ﬁed as severe, the .
. emergency standby engine(s) shall not operate more than 1,300 hours in
", 12-month period and shall not use more.than 66, 000 ga.llons of diesel
‘fuel in every 12 month penod SR

2. A monthly log of hours of opcratlon gallons of fuel used, and'a monthly

* calculation of the total hours operated and gallons of fue] used m the prekus —
12 months shall be kept on sue S Comy LBy

.

3. A-copyof the month]y log shall bc submmed to the APCO at the time of -
o annual permit renewal. The owner or Operator shaH cemfy that the log is
accurate and true.

e Gy . 5 . ‘ - .
. 1 l . . .
LN -

- The owner or operator of a stanonary source subject 10 thls rule shall obtam any necessary

. permns prior to commencing any physical or operational change or activity which will rcsult
in an excecdance of an apphcab]e opcranonal limit specrﬁed in section 6.1 above

. . P
4 N oA

. VIOLA'I"IONS'
Failure to comply with any of the. apphcable prov:srons of this rule shall consntute a

violation of this rule. Each day dunng which a vrolanon of this rule occurs is a separate
offense. :

A -st'atibnary' source subject to this-rule shall be sibject to applicable federal requirements for

a major source, including Rule ___ (District Title V rule) when the conditions speclﬁed in

elther subsectmns A or B below occur '

A Commencmg on thc ﬁrst day fo]lomng every 12- month penod in which the stanonary
source exceeds a limit specrﬁed in section 3.1 above and any apphcable altemanve

. operahona.l hmrt specified 1 in secnon 6 1, abovc, or o -

. B. Commencmg on the first day followmg evcry 12 month penod in whlch the owner or
_ operator can not demonstrate that the stationary source is in compliance with the
" . limits in section 3.1 above or any apphmble altematrve operatlonal limit specified in
'secnon 6.1 above. . : :

12
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- -
2 3 . UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
e"m . 'RESEARCH TRIANGLE PARK.NC277%) -
o -aoit‘-"p“ o - i I
: ’ OFFICE OF
‘ - AIR QUALITY PLANNING -
" S . ‘AND STANDARDS

'qu'ﬁznégdf L

'Hr. Jason Grumet :

Executive Director,. Northeast States-
for Coordinated Air Use Management

129 Portland Street .

Boston, Hassachusetts 02114 .

Dear Mr. Grumet?

ThlS is in response to Mr. H;cnael Bradley s Harch 22, 1994
letter to Mary Nichols seeking clarification of the Federal
enforceability of State’s existing minor new source review (NSR)
programs. It is my understanding that some of the NESCAUM-States
are interested in using their existing minor NSR programs to
limit a source’s potential to enit so as to allow sources to
legally avo;d being consxdered a. major source for title V-
purposes.

In my November 3, 1993 memorandum entitled "Approaches to .

. Creating Federally-Enforceable Emission Limits,” I described

,approaches that States could use to limit a source’s potential to
enit for title V purposes. While a number of approaches are
acceptable, the Environmental Protection Agency (EPA) has
promoted the use of State operating permits programs approved
under sections 110 and 112(1), pursuant to. the criteria set forth
in the June 28, 1989 Federal Register. Among other things, these
criteria include an opportunity for public and EPA review and
‘require that permit conditions be practically enforceable.
‘Several States have followed EPA’s recommendation and have either
_ adopted these requirements or are in the process of doing so. -

- The Agency recognizes the use of other: approaches as well.
In response to your question, EPA’s position is that minor NSR

permits issued under programs that have already been approved )
into the State implementation plan (SIP) are federally :

. enforceable. - Thus, EPA allows the use of federally-enforceable

pinor NSR permits-to limit a source’s potential to emit provided

~ that the scope of a State’s program allows for this and that the
- minor NSR permits are in fact enforceable as a practical matter.

Because minor NSR programs are“essentlally preconstructlon‘
review prograns for new sources and modifications to existing
sources, minor NSR programs can’ generally be used to 11m1t a



—

source’s potential emissions when such limits are taken in -
conjunction with a precenstruction peérmit action. In addition,
please note that the term "modification" generally encompasses
both physical changes and changes in the method of operation at
an existing source (see Clean Air Act section 111(a)(4)). Thus,
the scope of some, though not all, minor NSR programs is broad
."enough to be used to also limit a source’s potential to emit for
‘nonconstruction-related events.. This occurs where the:
modification component of State prograns extends to both physical
changes and changes in the method of operation. 'In these cases,
where a voluntary reduction in the method of operation (e.gqg.,:
limit in hours of operation or production rate) by itself is
considered a modification for minor NSR permitting, a source may :
reduce its hours of operation or production rate and make such a B
change federally enforceable through limits in its minor NSR L M,

permit. . ‘ - . N ) ) S
. SOme States' ‘minor NSR programs are’ written so as o ..

preclude a source from limiting its potential to emit absent an e

increase in.emissions. There may be other limitations on’ the. B

scope of these programs as well.‘ Since there is cons1derab1e
variation among State minor NSR programs, a review of any . SR
" individiual State program would be necessary to determine its . .
ability to limit a source’s potential to emit. It may be

beneficial for States to contact the appropriate EPA Regional

Office. if there are questions about the scope of the SIP-approved
minor KSR program. : D iy -

"Minor NSR prograns have generally been used in the past to

“lemlt a source’s potential to emit for criteria pollutants.

'There is a growing need for sources to limit their potential to.
Memit for toxic pollutants as well. The EPA is currently '~

-~ econsidering ways in which a State may limit the potential to emit

- of toxic pollutants, including possible uses of existing minor
~-NSR programs. I plan to keep you and others aware of our efforts -

in this regard. . . : ‘

You should also be .aware that 'a recent court ruling has
called into gquestion the Federal -enforceability of.a State minor
NSR. permit that does not meet the public participation - '

- requirements of current EPA- regulations despite SIP approval of
the State’s progran [see :
- Processors, No. 90-~1240 (E.D. La.) (bench ruling), June 15,

- 1994])]. In that case involving extensive ‘alleged violations of

- -the permit: terms, the court held that EPA could not enforce the

terns of -the minor NSR permit. The court: subsequently ruled that'
the company could not rely on the permit- to limit its potential
to emit, and thus was liable for havxng failed to obtain a major




NSR permit. - The outcome of this case suggests that States . should '
' proceed cautiously in relying on minor NSR programs to limit
‘potential to emit where the program does not. actually provide
publzc partlczpatlon.' :

. In summary, EPA has provided gu;dance on approaches that are
avallable to limit a source’s potent1a1 to emit. . The Agency -
recomnends approaches that meet the criteria set “forth in the
June 28, 1989 Federal Register. Many States are taking action to
adopt such programs. With respect to minor NSR permits, EPA
"believes that permlts conditions issued in accordance with
existing State minor NSR programs that have been approved into
the SIP, and which are enforceable as a practical matter, are
federally enforceable and can be used to limit potential to emit.
Caution is advised, however, with respect to permits that do not
_meet procedural reguirements, -These,programs are primarily
- preconstruction review programs although in many cases they can
also limit a source’s potent1a1 to emit in conjunctlon with

operatlonal changes.

As you have noted title V 1ssues are compl;cated and
‘resource intensive. In order for the title V program to be
successfully implemented, it is important that States and EPA .
work cooperatively in developing operating permits prograns.
Your ¢omments and recommendatlons on program development issues
are welcome. . .

S " We apprec;ate this opportun;ty to be of serv;ce and  trust
_ that thls 1nformatlon wlll be helpful to you.

Sirp erelYlﬂ

L . o Director
i - o Office of Air Quality Plannlng
and Standards

- ec: Air Division.Director, Regions I-X
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Attachment 4 .

UNITED STATES ENVIRONMENTAL PHOTECTION AGENCY
WASHINGTON D.C. 20460

agenct

p

JNZ5 05 orFice oF
, ©© - ENFORCEMENTAND
COMPLIANCE ASSURANCE

 SUBJECT: Guzdance on Enforceabllity Requlrements ‘for Limiting
. . Potential to Emit through SIP and §112 Rules and
General Permits

FROM: ' Kathie A. steln, Dlrector Féé;éﬁ:_g ézt_yéggi::;\

- Alr Enforcement Division

TO: Director, Air, Pesticldes and Tox1cs
- ' Management Division, Regions.I and IV
Director, Air and Waste Management Dlvzsion,
Region II
Dlrector,_A1r, Radlatlon and Toxlcs D1v151on,
_ Region III.
. Director, Air and Radlation DlVlSlOn,A
' ' ‘Region V :
Director, Air, Pesticxdes and Toxics Dlv151on,
Region VI :
Director, Air and Toxics D1v151on,,'
Reglons VII VIII, IX, and X

_ Attached is a guldance document developed over .the past year
by the former Stationary Source COmpllance Division in
'coordlnatlon with the Air Enforcement Division, Office of Air

. Quality Planning and Standards, OAR‘s Office of Policy Analysis
and Review, and the Office of General Counsel, as well as with
sxgnlflcant input from several Reglons.-

A number of permltting authoritles have begun dlscussions
with or have submitted programs for review by EPA that would L
provide alternative mechanisms for limiting potential to emit. : "
Several authorities have submitted SIP rules and at least one
State has been developlng ‘a State general permit approach. We
.believe that this guidance is important to assist the EPA Regions
- as well as states in approv1ng and developlng such approaches.

For addltlonal information regardlng this guidance, please
'contact me or c1ara Poffenberger of my staff at (202) 564-8709.

oc;- John Rasnlc, Dlrector : '
- Manufacturing, Energy,‘and Transportatlon D1v1slon
Office of Compliance‘ :

Air Branch Chlefs, Reglons I-x R - s -
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.;I anoroeahility Raquiraments for-Liniting Potontial to nnit
o Through BIP -and 5112 Rules and General Pernits

‘ntrodu

. As several EPA guldances descrlbe, there are. several o
mechanisms available for sources to. limit ‘potential to emit. EPA
guidances have also described the importance of practical '
enforceability of the means used to limit potential to emit.
This gquidance is intended to provide zdditional guidance .on
practical enforceability for such limits. We provide references
for guidances on practical enforceability for permits and rules

. in general and provide guidance in this document for application
.of the same prlnoiples to "1im1tat10ns established by rule or
general permit," as described in the guidance document -issued W
January 25, 1995, entitled "Options for Limiting Potential to = ‘Hiw-i.

. Emit-(PTE) of a statlonary Source under section 112 and Title v =~ *-il-
_of the C1ean Air Act (Act)." The description is as follows" ) ER

o L;mltat;ons establisned by, rules, For less complex
- plant sites, and for source. categorzes invelving
' relatively few operations that are similar. in nature,
case-~by-case permitting may not be the most :
< _ administratively efficient approach to establishing
e -~ federally enforceable restrictions. One approach that

e - has-been used is to. establish a general rule which

e Y creates federally enforceable restrictions at one time.
ey ;' for many sources (these .rules have been referred to as -
Tﬁﬁ R +iprohibitory" or "exclusionary" -rules'). The concept

R . «4 iof exclusionary -rules is described in detail in the-
A ¥ November 3, 1993 memorandum ["Approaches to Creating
Federally Enforceable Emissions Limits," from John §.
Seitz]. A specific suggested approach for VoC limits
by rule was described in EPA’s memorandum dated October
S . - 15,:1993 entitled "Guidance for State Rules for
- _ Optlonal Federally-Enforceable Emissions Limits Based
-~ " Upon-Volatile Organic Compound (VOC) Use." " An example
of such an' exclusionary rule is a model rule developed'f
for use in california. (The California model rule is .
attached, along with a discussion of its applicability -
+» to other. situations--see Attachment 2)., Exclusionary
' .-rules are .included.in a. State’s SIP or 112 program and
ﬁ‘generally become effect;ve upon approval by the EPA.-

T The EPA prefers the term "exclusionary rule" in that this
phrase is a less amblguous descrlption of the overall purpose of .
these rules. - ' g ‘ . .
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-General permits. A concept similar to the exclusionary
rule is the establishment of a general permit for a .-
given source type. A general permit is a single permit

' that .establishes terms and conditions that must be

. complied with by all sources subject to that permit.

.  The establishment of a general permit could provide for

- emissjion limitations in a one~time permitting process, -
and thus avoid the need to issue separate permits for
-each source. Although this. concept is generally

. thought of as an element .of Title V permit programs,

' there is no reason that a State or local agency could
not submit a general permit program as a SIP submlttal
aimed at creating synthetic minor sources. '
Additicnally, PESOP [Federally Enforceable State

. Operating Permit, usually referring to Title I State
Operating Permit Programs approved under the criteria
established by EPA in the June 28, 1989 Federal g

" - Register notice, 54 FR 27274) programs can include
general permits as an element of the FESOP program - -
being approved into the SIP.. The advantage of a SIP

 _general permit, when compared to. an exclusionary rule,.

.is that upon approval by the EPA of the State’s general

~ permit program, a general permit could be written for.
an additional source type without triggering the need
for the formal SIP revision process. (January 25, 1995,
Sextz and Van- Heuvelen memorandum, page 4 )

. SIP ule

Source-category standards approved in the SIP or under 112,
if enforceable . as a practical matter, can be used as federally
. enforceable limits on potential to emit. Such prov;s;ons require
public participatlon and EPA review. Once a specific source .
qualifies under the applicability requlrements of the, source-+

category rule, additional public participation is not required to

make the limits federally enforceable as a matter of legal . .
sufficiency since the rule itself underwent public partlclpatlon .
and EPA review. 'The rule must still be enforceable as a
.practical matter in order to be considered federally enforceable.,
A source that violates this type of rule limiting potential to
emit below major source thresholds or is later determined not to
qualify for coverage under the rule, could be subject to
. " enforcement action for violation of the rule and for constructing
.or operating without a proper permit (a part 70 permit, a New
' Source Review permit, or operating without meeting 5112 )
requlrements, or any comblnation thereof). . _

general Permits .

- | The Title V regulatxons set out provis;ons for general
permits covering numerous similar sources. The primary purpose
of general permits 1s to provide a permlttlng alternat1Ve where

3



requirements.

_ tate b L ' ene ermits

the normal permitting‘process would be overly burdensome, such as"‘

for area sources under section 112. ' General permits may -be
issued to cover any category of numerous similar sources,

- including major sources, provided that such sources meet certain

criteria laid out in 40 CFR part 70. ‘Sources may be issued . .
general permits etrictly for the purpose.of aveiding - - .

~ -classification as a major source. In other words? general .
- permits may be used to limit the potential to emit for numerous.

similar sources.. However, general permits must ‘also meet both .

‘legal and practical federal enforceability requirements._”\-

g With respect to legal sufficiency, the operating permit -
regulations provide that once the general permit has been issued

. after opportunity for" public participation and EPA and affected

State revzew, the permitting authority may grant or deny a
source’s request to be covered by a general permit without

_ further public participation or EPA or affected State review.,-
The action of '‘granting or dehying the source’s redgquest is not .

subject to judicial review. A general permit does not carry a

permit ‘shield. A source may be subject to enforcement. action for

operating without a part 70 permit if the source is later;

. determined not to qualify for coverage under the general permit.'

Sources covered . by general permits must comply with all part 70

‘.nlx\".

Another mechanism available to limit potential to emit is a
general permit program approved into the SIP or under section. ‘

112(1), the hazardous air pollutant program authority. This

mechanism allows permitting authorities to issue and revise
general. permits: conszstent with SIP or 112(l) program ~ .
requirements without going through  the SIP or 112(1) approVal
process ‘for each general permit or revision of a general permit..
The’ program is also separate ‘from' title V,. 1ike title I state

' operating’ permits,- and issuance and- revisions of the permits are.

not required to comply w1th title v procedures.

. T
once a program is approved issuing and revxsing'general

'permits should be sxgnificantly less burdensome and time-

consueing for State legislative and rulemaking authorities.- The:
EPA review ‘should also be less burdensome and time-consuming.
After a program is approved, permitting authorities have the

~ flexibility to submit and issue general permits as needed rather -

than submitting them all at once as part of a SIP ‘submittal.

' Given the reduced procedural burden,‘permitting authorities

should be able to issue general permits to small groups or
categories or sources rather than attempt to cover broad .

K categories with a generic rule.. We anticipate that- Specific .
. permit -reguirements for general permits may be readily developed
. with the ass;stance of interested 1ndustry groups. : -

H
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The State general permit approach may allow sources to meet
the federal enforceability requirements more easily than other
approaches. -However, to - use this approach, States must have a
- federally enforceable program that provides the State the
- authority to issue such permits; to accomplish this, EPA must

approve the program into the SIP or pursuant to section 112(1) of
the. CIean Air. Act.. . N -
Enf_r_eea}_:ilisur_ingip.l.es
. In 1989, 4n’ response to challenges from the Chemical
Hanufacturers Association and other industry groups, EPA
reiterated its position that controls and limitations used to
limit a source’s potential to enit must be federally enforceable.-
See 54 FR 27274 (June 28, 1989) . Federally enforceable limits -
can be established by c1ean Air Act programs such as NSPS,
NESHAPs, MACTs, and SIP requirements. However, source-specific.
limits are generally set forth in permits. Generally, to be
considered federally enforceable, the permitting prograr must be
approved by EPA into the SIP and 1nc1ude provisions for public
participation. ' In addition, permit terms and conditions must be
practicably enforceable to be considered federally. enforceable.
EPA provided specific guidance on federally enforceable permit
conditions in a June 13, 1989 policy nemo *Limiting Potential to
. Emit in New Source Permitting from John Seitz and in the June
. 28, 1989 Federal Register notice (54 FR 27274). - Additional T
‘guidance can also be found in United States v. Louisiana Pacific,
682" F. Supp. 1122 {D. Colo. 1987), 682 F. Supp 1141 (D. Colo. . .
1988), which led to these guidance statements and a number of
other memoranda covering practicable enforoeahility as it relates .
*to rolling averages, short-term averages, and emission caps. See
" *Use of LOng.Term-Rolling Averages to Limit Potential to Emit,” -
from John B. Rasnic to David Kee, February 24, 1992; 'Limiting
Potential to Emit” from Mamie Miller to George Czerniak August
5, 1992; 'Policy Determination on Limiting Potential to Emit for
- Koch Refining Company’s Clean Fuels Project”, from John B. Rasnic
-to David Kee, March 13, 1992, and *3M Tape Manufacturing Division]“
Plant, St. Paul, Hinnesota from John B. Rasnic to DaVid Kee, '
July 14, 1992. o o _:.r. :

_ In 1987 " EPA laid out enforceability criteria that SIP rules :
must meet. See *Review of State Implementation Plans and .
.Rev1sions for Enforceability and Legal Sufficiency” from Hiohael -
Alushin, Alan Eckert, and John Seitz, September 3, 1987 (1987 SIP |
memo). - The criteria include clear statements as to . -
applicability, specificity as to the standard that must be met,
explicit statements of the-compliance time frames (e.g. hourly,
~daily, meonthly, or 12-month averages, etc.), that the time frame“u
and method of compliance employed must be sufficient to protect - '
the standard involved, reoordkeeping ‘requirements must be
specified, and equivalency prOViSions must meet certain
requirements. . . :



Based on these precedents, this guidance describes six

:enforceability criteria which-a rule or a general permit must : :

meet to make limits enforceable as a practical matter. In

. general, practical enforceability for a source-specific permit .

term means that the provision must specify (1) a technically.

. ‘accurate limitation and the portions of the source subject to the
-limitation; (2) the time period for the limitation (hourly, -

daily, monthly, annually); and (3) the method to determine

. " compliance including appropriate monitoring, recordkeeping and
) reporting.“ For rules and general permits that apply to-

categories of sources, practical enforceability additionally
requires that the provision (4) identify the categories of .
sources that are covered by the rule; (5) where coverage is .
optional, provide for notice to the permitting authority of the
source’s election to be covered by the rule; and (6) recognize

the enforcement consequences relevant to ‘the rule.- ‘ ‘ -j?
This guidance will address requirements (4) ‘and (5) first as -G'T
' they are concepts that are unique to rules and general: permits.,A .
A. . ST c”ﬂ‘ : licab it ' ﬁ:

Rules and general permits designed to limit potential to

" emit must be specific as . to the emission units or sources covered
by the rule or permit. In'other words, the rule or permit must
- clearly identify the category(ies) of sources that qualify for

the rule’s coverage. :The rule must apply to categories of -
sources that are defined specifically or narrowly enough so that
specific limits and: compliance monitoring techniques can be:

.fidentified and achieved by all sources in the categories defined.‘

n-:

" A rule or general permit that covers a homogeneous group of .-

;ﬂ sources should allow .standards to be set that limit potentialato

emit ‘and provide the specific monitoring requirements.‘

. (Monitoring is more fully addressed in section D.) ‘The State can

allow for generic control efficienciés where technically sound -
and appropriate, depending on the extent of the application and
ability to monitor compliance with resultant emission limits.
similarly, specific and narrow applicability may-‘allow generic
limits on material usage or limits on hours of operation to be
sufficient. ~For example, a rule or general. permit that applies
to fossil-fuel fired boilers of a certain size may allow for .
limits on material usage, such as fuel-type and guantity. A rule.

" ‘or general ‘permit that applies ohly to standby diesel generators

or emergency generators may allow restrictions on hours of
operation: to limit potential to emit. The necessary compliance

 terms (isel, monitoring or recordkeeping) associated with any of’

these limits, such as with hours of operation, can readily he

'.'specified in the rule or the general permit itselt..

General permits under Title V are assumed to include this
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enforceability principle'hecause"the Part 70 reéulations set out
-specific criteria that States should consider in developing their

. general permit provisions (See 57 FR 32278) ?hese factors
include requirements that : . _ :

_ categories of sources covered by general permits
should be generally homogenous in terms of operations,. -
processes, and emissions. .All sources in the category
should have essentially similar operations or processes
».and enit pollutants with similar characteristics.

Another factor stated is’ sources should be - subject to the same
or: substantially similar requirements governing operation,

-emissions, monitoring, reporting, or recordkeeping.® Exanples of .

" source categories appropriate for general permits include:
degreasers, dry cleaners, small heating systems, sheet fed
‘printers, and VOC storage tanks (see 57 FR 32278).

B. ' Repo ng ot ce . o \”tt' q Authori

The rule or general permit should prov1de spec1f1c reporting
regquirements as part of the compliance method. Although the
-compliance method for all sources must include recordkeeping
.requirements, the permitting authority may make a determination -
that reporting requirements for small sources would provide

minimal additional compliance.assurance. Where ongoing'reporting"'

.requirements are determined not to be reasonable for a category
of sources, the rule or general permit should still provide that

the source notify the permitting authority of its coverage by the

" rule or the permit. 'In the limited situation where all the
sources described in a source category are required to- comply
with the all of the provisions of a rule or general permit,
notice is not needed. However, where there are no reporting .
.requirements and no opt-in provisions, the permitting authority
must provide the pUb11C‘wlth the names and locations of sources
subject to the rule or‘permit. - :

For Title V general permits, Part 70 requires sources to
submit an application for a general permit which must be approved
or disapproved by the permitting authority. ' For SIP or §112
rules and SIP or §112 general permits, in response to receiving -
the notice or application, the permitting authority may issue an
individual permit, or alternatively, a letter or certification.-
The permitting authbérity may also determine initially whether it
will issue a response for each individual application or notice,
.and may initially specify a reasonable time period after which a

source that has submitted an application or notice will be deemed

to be authorized to operate under the general permit or SIP or
§i12 rule. ' .
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' The ruie or" general permit issued pursuant to the SIP or: A
§112 must specify technically acciurate limits on the potential to
emit. - The rule or general permit must clearly specify the 1imits
that apply, and include the specific associated compliance B

- ‘monitoring. (The compliance monitoring requirements are ‘
discussed .further 'in the next section.)  The standards. or 1imits
‘must be technically specific and accurate to 11mit potential to

o emit, identifying any allowed deviations. - .

The 1987 policy ‘on SIP enforceability states that - n
linitations "must be sufficiently specific so that a source is

) fairly on notice as to the standard it must neet.” For example,"

*alternative equivalent technique” provisions should ‘not be: -
approved without clarification concerning the time period-over

‘which equivalency is measured as well as whether the. equivalencyf

applies on a per socurce or per line basis or is facility-wide.

h Further, for potential to emit limitaticns, the standards

‘set.must be technically sufficient to provide assurance to EPA -

- and«the public that they actually. represent a limitation on the--
'_potential to emit for the category of sources identified. . Any .
. presumption for control efficiency must be technically accurate

and-the rule must provide the specific parameters as enforceable .

‘1imits to assure that the.control efficiency will be met. For

_ example, rules, setting presumptive’efficiencies for incineration
. .controls applied to a specific or broad category must state the
. operating temperature limits or range, the air flow,' or any other

parameters that may affect 'the efficiency on which the . .

presumptive efficiency is based. ' Similarly, material usage .
limits such as fuel limits, as stated above, require specifying
the. type of fuel and may require spec;fying other operating J

parameters. .

'ﬁ' A rule that allows sources to- submit the Spelelc parameters‘.

and associated limits to be monitored may not be enforceable
because the rule itself does not set specific technical limits.

"The submission of these voluntarily accepted. limits on parameters
"or monitoring. requirements would need to be federally

- enforceable. Absent a source-specific permit and appropriate .
" .review and public participation of the limits, such a rule is not

con51stent with the EEA s enforceability principles.

D. " spec ic € :ce" 'to' '7 T '_ Sl

e The rule must specify the methods to determine compliance.
Specifically, ‘the rule must state the monitoring requirements, .

'recordkeeping requirements, reporting requirements, and test -

methods as appropriate for each potential to emit limitation; and

‘clarify which methods are used for making a direct determination
- of compliance with the potent1a1 to emit 1imitations.

o 8 _ . . -
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'Honitoring refers to many different types of data collection,
including continuous emission or opacity monitoring, and - .
‘measurements. of various parameters of process or control devices
(e.qg. temperatnre, pressure drop, fuel usage) and recordkeeping

- of parameters that have been limited, such as hours of operationm, - ° - L

production levels, or raw material usage. Without a verifiable

. plantwide emission limit, verifiable emission limits must be -
- -assigned to each unit or group of units subject to the rule or
' -general permit. ‘Where monitoring cannot be used to determine

-emissions directly, limits on appropriate operating .parameters
.must be established for the units or source, and monitoring must

- ‘verify compliance with those limits. The monitoring must be.

sufficient to yield data from the relevant time period that is
representative of the source’s compliance with the: standard or.
limit. COntinuous emissions monitoring, especially in the case
_of smaller sources, s not required. : A

E. ctic orceable Avera imes . . 7

~ The averaging time for all limits must be practicably
enforceable. In other words, the averaging time period must
readily allow for determination of compliance. EPA policy
‘expresses a preference toward short term limits, generally daily
but not to exceed one month. However, EPA policy allows for
- rolling limits not to exceed 12 months or 365 days where the . °
permitting authority finds that the limit provides an assurance.
that compliance can be readily determinéd and verified. See June
13, 1989 Guidance on Limiting Potential to Emit,” February 24, -
1992 Memorandum *Use of .Long Term Rolling Averages to Limit :
Potential to Emit” from John Rasnic to David Kee, and March 13,
'1992 *Policy Determination on Limiting Potential to Emit for Koch'
,.Refining .Company’'s Clean Fuels Project”. from John B. Rasnic to
" David Kee, stating that determinations to ‘allow . an annual rolling
average. versus a shorter term limit must be made on a case by
case basis.  Various factors weigh in favor of allowing a long

" term rolling. average, such as historically unpredictable’

‘variations in emissiqns. : Other  -factors, may weigh in favor of a -

shorter term limit, such as the. inability to set interim’ limits R

during the first year. .The permitting agency must make a
determination as to what monitoring and averaging period is

" warranted for the particular source-category in light of how

' close the allowable emissions would be to the applicability ‘
threshold. N : S ; : ‘ ‘

F. ' Clear eco e orcem

Violations of limits imposed by the rule or general permit
that limit potential to emit constitute violations of major
source requirements. In other words,. the source would be :
viclating a synthetic minor” requirement which may result in the-
‘source being treated as a major source under Titles I and-V. The
11989 Federal Register Notice provides: for separate enforcement ‘
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kand permitting treatment depending on vhether the source
subsequently chooses to -become major. or remain minor.. Thus,
violations of the rule or.general permit or violation of-the °
specific conditions of the rule or general permit subjects the

.-

source to potential enforcement under the/Clean Air Act and state .

. law. - The operating permit rule states that notwithstanding the
. shield provisions of part 70, the source’ subject to a general
- permit may be subject to enforcement action for operating without

a part 70 permit if the source is later determined not to qualify

for the conditions and terms of the general permit. - Moreover,
violation of any of the conditions of the rule or general permit

may result in a different determination of the source's. potentia1.,

to emit and thus may Subject -the source to major source

' requirements and to enforcement ‘action for failure te compiy with:.iiii ;

major source requirements from the initial determination.- |

ule Re ements for S ate Ge era r _t ; "mS“

. AS discussed above, general permit programs must be
submitted to EPA for approval 'under SIP. authority or under .
_section 112(1), or both, depending on its particular pollutant
application. SIP and 112(1l) approval and rulemaking procedures
must be met, including public notice and comment. The specific -
. application of the enforceability principles for -establishing .

- State SIP or §112(1l) .general permit programs require that the .
rule. establishing the program set out these principles as rule

requirements. In other words, these principles must‘be specific’ '

rule regquirements to be met by each general permit.

The rule establishing the program must require that (1)
'general permits apply to a specific and narrow category of -
.sources; (2) sources electing coverage under general permits, )
where coverage is not mandatory, provide notice or reporting to-
the permitting authority; (3) general permits provide specific -
and technically accurate (verifiable) limits that restrict the -
‘potential to emit; (4) general permits contain specific - -

compliance monitoring requirements; (5). 1imits in general permits N

. are established based on practicably enforceable averaging times; &

' and (6) viclations of the permit are considered  violations of the-';f;
. State and federal reguirements and. may result in the _source being__; :

sub)ect to major source requirements._“'

In addition, since the rule establishing the program does

" not provide the specific standards to be met by ‘the source, each

. general permit, but not each application undexr'each general -

- permit, must be issued pursuant to public and EPA. notice and’
comment. The 1989 Federal Register notice covering '
enforceability of operating permits requires that SIP operating
permit programs issue permits pursuant to public and EPA notice
and comment. Title V reguires that permits, including general
“‘permits, be issued subject to EPA obgeotion. . o

10 ]
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‘General Clean Air Act Btationary Source Policies and Guidance
| Section B Document 25 |
Memorandum of Undefstanding Between the U.S. ‘Environmental
Protection Agency and the U.S. Department of Energy concerning
the Clean Air Act Emission Standards for Radionuclides,
40 CFR Part 61 Including Subparts H, I, Q & T
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