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This guidance discusses  enforcement of P a r t  C of T i t l e  I of 
t h e  Clean A i r  A c t ,  dea l ing  with t h e  prevention of s i g n i f i c a n t  
d e t e r i o r a t i o n  (PSD) of t h e  ambient a i r  qua l i ty .  The guidance 
explains  t h e  use of Sect ion 167 of t h e  Clean A i r  A c t  as an 
enforcement t o o l  and provides assistance i n  choosing between 
9167 and t h e  a l t e r n a t i v e s  a v a i l a b l e  f o r  enforcing against  PSD 
v io l a t ions .  Violat ions of P a r t  C include construct ion o r  
operation of a PSD source (as defined under t h e  Act and the  PSD 
regula t ions)  without a permit,  construct ion o r  operation with an 

cons i s t en t  with a v a l i d l y  issued pennit .  

s i g n i f i c a n t  enforcement mechanism i n  addi t ion  to 9113, t he  
Agency’s main enforcement t o o l ,  but it does not preclude r e s o r t  
t o  any remedies ava i l ab le  under 99113 o r  120. Section 167 should 
be used i n  s i t u a t i o n s  where a source is  construct ing o r  operating 
without a v a l i d  permit o r  i n  v i o l a t i o n  of a v a l i d  permi t  and 
EPA‘s main i n t e r e s t  i s  a quick imposit ion of in junc t ive  r e l i e f  t o  
s top  t h e  v io l a t ion .  
Agency wishes t o  c o l l e c t  p e n a l t i e s  in addi t ion  t o  exacting injunc- 
t ive r e l i e f ,  99113 o r  120 provide more appropriate  remedies. 

i nva l id  permit,  and c o n e t n x t i o n  o r  operation i n  a manner not - 

W e  be l i eve  that 9167 of t h e  A c t  provides EPA with a 

Where time is  not  of t h e  essence and/or t h e  
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Thus, depending upon t h e  circumstances of a p a r t i c u l a r  case, EPA 
may commence one o r  more of the fo l lowing  a c t i o n s  against a 
source  tha t  i s  i n  v i o l a t i o n  of  PSD requi rements :  - 

( a )  Issue an o rde r  o r  seek i n j u n c t i v e  re l ie f  under  
$167 t o  prevent  t h e  source  from c o n s t r u c t i n g  o r  
o p e r a t i n g  i n  v i o l a t i o n  of the PSD requi rements ;  

(b) Issue an  o r d e r  t o  comply under  §113(a) ; 

(c) Seek c i v i l  remedies under §113(b); 

(d) Seek c r i m i n a l  p e n a l t i e s  under  §113(c); 

(e) Assess and c o l l e c t  noncompliance p e n a l t i e s  under  
9120. 

I. Analys is  o f  Sec t ion  167 

S e c t i o n  167 of the Clean A i r  A c t  p rov ides :  

measures, inc lud ing  i ssuance  of a n  o r d e r ,  o r  s eek ing  
i n j u n c t i v e  relief,  as necessary  t o  p r e v e n t  t h e  
c o n s t r u c t i o n  o f  a major e m i t t i n g  f a c i l i t y  which does 
n o t  conform t o  the requirements  o f  th is  p a r t ,  o r  which 
i s  proposed t o  be cons t ruc t ed  i n  any area inc luded  i n  
t h e  l i s t  promulgated pursuant  t o  paragraph  ( 1 ) ( D )  o r  
(E) of subsec t ion  (d)  o f  S e c t i o n  107 of t h i s  A c t  and 
which is not  s u b j e c t  t o  an implementat ion p l a n  which 
meets t h e  requirements  o f  th i s  p a r t .  

42 U.S.C. §7477(1978) 

The Adminis t ra tor  shal l ,  and a S t a t e  may, take such 

Depending upon whether o r  n o t  EPA has approved a S t a t e ' s  
P a r t  C (PSD) S t a t e  Implementation P lan  (SIP) p r o v i s i o n s  under  
S e c t i o n  110(a ) (2 )  of  the Clean A i r  A c t  o r  d e l e g a t e d  t h e  PSD 
program t o  the S t a t e ,  Sec t ion  167 creates two s e p a r a t e  and 
d i s t i n c t  enforcement o b l i g a t i o n s  f o r  EPA. This is  c o n s i s t e n t  
w i t h  EPA's p o l i c y  of a l lowing  the S t a t e s  primacy where they have 
the main r e s p o n s i b i l i t y  f o r  a program. I n  those S t a t e s  that  
have not  been de lega ted  the PSD program o r  do n o t  have approved 
SIP PSD p rov i s ions  as r e q u i r e d  by 3161 (PSD requi rements  f o r  
SIPS) ,  EPA has the a u t h o r i t y  t o  regulate the c o n s t r u c t i o n  of 
a l l  major e m i t t i n g  sources  that  are s u b j e c t  t o  PSD review under  
t h e  A c t .  Any person wishing t o  c o n s t r u c t  such a source  i n  one 
o f  t h o s e  S r a t e s  w i l l  be r equ i r ed  by 9165 ( p r e c o n s t r u c t i o n  r e q u i r e -  
ments) t o  o b t a i n  a PSD p e r m i t  from EPA. I f  the  proposed source  
would v i o l a t e  t h e  p rov i s ions  of  t h e  PSD r e g u l a t i o n s ,  EPA must 
deny the permi t .  I f  EPA issues a p e r m i t ,  the Agency w i l l  be  

. 
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responsible  f o r  i n i t i a t i n g  appropr ia te  proceedings should the  
source subsequently v i o l a t e  any permit provisions.  Likewise, the 
Agency is responsible  f o r  t ak ing  enforcement ac t ion  against  a, 
source which commences construct ion without f irst  obtaining a PSD- 
permi t .  a 

Once i t s  PSD S I P  provis ions have been approved o r  delegated, 
pursuant t o  5110(a)(2) and 40 CFR 51.24, t h e  S ta t e ,  r a the r  than 
EPA, assumes primary r e s p o n s i b i l i t y - f o r  administering the  PSD 
program. The Agency does not completely re l inquish  i t s  ob l i -  
ga t ions ,  however. Rather,  i t  assumes an oversight  function, 
PSD permits issued by t h e  S t a t e  remain f ede ra l ly  enforceable. 
40 CJTR §552.02(d), 52.21(r), and 52.23. I f  t h e  S t a t e  takes 
appropriate  enforcement a c t i o n ,  it is unnecessary f o r  EPA t o  
i n i t i a t e  enforcement proceedings. If  t h e  S t a t e  fails  t o  take 
appropriate  ac t ion ,  however, Sect ion 167 provides t h a t  EPA must 
take measures adequate t o  prevent t h e  construct ion of t he  noncom- 
plying source. EPA can t ake  such a c t i o n  a t  any time the Agency 
deems it  necessary.  The Agency i s  not  f o r e s t a l l e d  by any act ion 
i n i t i a t e d  by t h e  S t a t e  from simultaneously o r  subsequently taking 
ac t ion  aga ins t  a source t h a t  a l ready had commenced coast tuct ion 
or operation. Thus, EPA r e t a i n s  PSD enforcement au thor i ty  and, 
where appropriate ,  i s  expected t o  i n i t i a t e  PSD enforcement pro- 
ceedings b th  before  and after t h e  PSD SIP rev is ions  have been 
approved. - 1 9 

Additionally,  $167 r equ i r e s  EPA t o  t ake  ac t ion  d i r e c t l y  
aga ins t  a source found being constructed o r  operating pursuant 
t o  a PSD permit that c o n f l i c t s  with t h e  requirements of the 
Clean Air A-ct ,  implementing regula t ions ,  or approved SIP require- 
ments. T h i s  provision gives  the Administrator au thor i ty  s imilar  
t o  t h a t  possessed under 5113(a) (5) and (b) ( 5 )  t o  prevent i l l e g a l  
construct ion o r  operat ion of new sources i n  nonattainment areas. 

- 11, Senator Muskie noted th i s  continuing Federal  enforcemknt 
obl igat ion.  He s ta ted :  "[o]nce the S t a t e  adopts a permit 
process in compliance with t h i s  provis ion,  t h e  Environmental 
Protection Agency role is  t o  seek in junc t ive  or o the r  j u d i c i a l  
r e l i e f  t o  assure compliance w i t h  the l a w .  123 Cong. Rec. S 
9169 (da i ly  ed. June 8 ,  1977) (remarks of Senator Muskie). 
Senator. .kskie 'a re ference  t o  "injunctive.  oi other j u d i c i a l  
r e l i e f "  should not be construed as precluding r e s o r t  t o  an 
adminis t ra t ive order  mechanism. 
c o n f l i c t  with t h e  clear wording of 9167. 
t h a t  Senator Muskie's re fe rence  t o  "other judicial  r e l i e f "  
provides clear support  f o r  the proposi t ion t h a t  EPA may r e s o r t  
t o  the c i v i l  and cr imina l  p e n a l t i e s  provisions of 5113(b) and 

, 

Such an in t e rp re t a t ion  would 
Rather,  we believe, 

(4. 



-.. .. 

..., 
-4 -  

Under Delegation Number 7-38, the Administrator has 
delegated authority to issue 9167 administrative orders to the 
Regional Administrators and to the Assistant Administrator for 
Air and Radiation. The Regional Administrators will, in most 
instances, be the parties to issue 9167 orders and, pursuant t-o 
Delegation No 7-38, must consult with the Associate Enforcement 
Counsel for Air and the Director of the Stationary Source 
Compliance Division before issuing such orders. The Assistant 
Administrator for Air and Radiation may issue 5167 orders in 
multi-Regional cases or cases of national significance. 
addition, the Assistant Administrator for Air and Radiation must 
consult with the Associate Enforcement Counsel for Air and must 
notify any affected Regional Administrators or their designees 
before issuing such orders. 

XI. Enforcement Actions ,Under 5167 and 5113(b) 

In 

A. Construction Without a PSD Permit 
Construction Not Consistent with a Validly Issued Permit 

1. Pre-Overation Remedies 

Section 167 will provide a particularly effective enforcement 
tool against an owner or operator that has commenced construction 
without having obtained a PSD permit or is constructing in a 
manner not consistent with a validly issued permit. In this 
situation, EPA should take action to halt construction of the 
source immediately. 
9167 by means of an adminstrative order or by obtaining judicially- 
imposed injuctive relief. 

administrative order. 
action if a violating source does not immediately com ly with 
the order. In cases where EPA has good reason to bel r eve that 
the order would not be obeyed, however, we should file a civil 
action for injunctive relief immediately, without first issuing 
anL. order. 

In appropriate instances, EPA may issue an order or file a 
complaint under 5167 while proceedin 
or 120 actions, to collect civil and 7 or noncompliance penalties. 
Section 167 gives the Administrator the authority to take 
hiiiie~tFaction witnout being conscri ctea by the proceaural 
1 t i t l o 6 i i i e t r o r f n  L n s i i 3 .  ~n aii caaes wnere posslDLe, 
however, EPA snouia i ssue tne source a-KotXFe of violation (NOV), 
a n  a copy D eing sent co cne appropriate state agency. 
does not have to be issued concurrently with ai3lb7 order, but 

This may be accomplished most quickly under 

When using 9167, EPA should normally first issue an 
The Agency should then file a civil 

concurrently, through 99113 

Th e NOV 

I 



the 9167 order should be followed up as soon as practical with 
the NOV. This notice should explain the full range of possible 
EPA enforcement actions. Even if circumstances require a 9167 
court filing before meeting NOV procedural requirements; prompt 
issuance of the NOV will allow EPA to take action under § r a t  
a iacer a m  ii th e Agency- deciiiKs-- €o-bis--so. 

without a PSD permit or in violation of a validly issued permit 
early enough in the source's construction schedule to allow the 
agency time to act solely under 9113. 
may choose to commence a civil action under 5113 for injunctive 
relief and/or monetary penalties instead of acting under 5167 
where remedies are limited to injunctive relief. 

- 
2'- 

In many instances, EPA learns that a source is constructing, 

In these cases, the Agency 

Civil penalties are available against a source for violations 
even prior to the time it has commenced operation. One type of 
case occurs when a source is being constructed in violation of 
- .  the terms of its PSD permit. For example, if the owner delays 
in meeFing-a ec€%duTe- t o t a l l  control equipment or seelie to 
install equipment that will not neet the emission limits in the 
PSD permit, the Agency should take action to require the necessary 
injunctive relief and to recover monetary penalties. Penalties 
are appropriate even if no pollutants actually have been emitted 
because the PSD permit is issued pursuant to the SIP, and thus a 
requirement of the SIP has been violated. 
penalties for each day that the source is in violation of PSD 
permit requirements, commencing on the date on which the source 
began to install the non-conforming equipment, or August 7, 
1977, whichever is later, and continuing until the source satisfies 
the con iance schedule specified in a judgment or in a consent 

EPA should seek 

decree ._ 4) 
Another type of case arises when a source is belsonstructed 

without a permit. Here. also. injunctive relief and penalties 
are appropkiate. 
construction began. 

The penalty-period begins with the date that 
"Construction" for the purpose of this 

21 ' Even if the source has derived no economic benefit by - installing the noncooformin equipment, EPA still should 
seek penalties under 5113(bf. 
for other factors which guide the choice of penalty figures. 
In addition, EPA has promulgated a specific guideline for 
permit violation penalty settlements. 
contained in Appendix I to this guidance. The guideline was 
issued on February 1, 1981, by Jeffrey Miller, then Assistant 
Administrator for Enforcement. 
guideline to reflect organizational changes, and to elaborate 
upon some of the examplea. 

The Penalty Policy provides 

That guiqeline is 

Appendix I updates the 1981 

' ,? 



determination is defined as a c t i v i t y  beyond t h a t  permitted under 
the pol icy enunciated i n  t h e  December 18, 1978 memorandum from 
Ed Reich t o  t h e  Regional Offices e n t i t l e d ,  "Interpretat ion of 
'Constructed'  as i t  Applies t o  A c t i v i t i e s  Undertaken Pr ior  t o  
Issuance of a PSD Permi t . "  (Copy attached as Appendix 11.) 
penal ty  period ends when t h e  p e r m i t  is  granted o r  i s  scheduled 
by EPA t o  be granted. 
schedule i n  a consent decree before then it should not be allowed 
t o  enjoy t h e  economic advantage of i t s  v i o l a t i o n  of PSD requirements. 

It is important t o  note  t h a t  even i f  construct ion is hal ted ,  
t h e  v i o l a t i o n  continues.  Natural ly ,  though, p r i o r i t y  should be 
given t o  cases where in junc t ive  ac t ion  i s  required.  Equally 
important,  t h e  Agency should not delay issuance of PSD permits 
f o r  sources of which i l l e g a l  construct ion has begun. I n  such a 
case, t h e  penal ty  period i s  dependent on the  speed of EPA's own 
action. For th i s  reason. t h e  Permit Penalty Pol icv s t a t e s  t h a t  

The 

Even i f  t he  source is  put on a compliance 

~ ~~~~~~ ~ _ _  ~~ 

ency may consider mi t iga t ion .  of the d1culat ;d  c i v i l  
T a source ceases constructron w i l 3 i i 5 ~ e Z s T n a i i r e  X 5 i i - a  t e r  
- beiGg .. n o t i f i e d  of the  v i o l a t i o n  aEa-d%es not resume c o n s t r u m o n  _. 
u n t i l '  a valzd . permit--iesued. . . . . . ._ . 

e n a l t  p--_y 'p.4 . -. - -. . .. , . .. ... 

2 .  Post-Operation Remedies 

C i v i l  a c t ions  under 011- 1 c o n s t i t u t e  t h e  primary 
enforcementTiiSclianX3K agX2iist sources t a t  nave already commenced 
o p e ? < t s o a t i o X - o T t a € n l n g  a PSD permit o r  i n  v io l a t ion  of a P S D  
permit. HowevKZnicaaes  wnere expeditious ac t ion  i s  necessary. 
L_ . orders  Issued pursuant t o  9167 are i v a i l a b l e  t o  achieve immediate 
ces sa t ion  of operation. 
sources which have f a i l e d  t o  g e t  a permit o r  are committing a 
v i o l a t i o n  so egregious that they must be shut down immediately 
(e.g., f a i l u r e  t o  i n s t a l l  t h e  cont ro l  equipment o r  s ta r t -up  
p r i o r  t o  i n s t a l l a t i o n  of con t ro l  equipment or  where operation 
causes an increment t o  be exceeded). Even i n  these instances,  
t h e  ac t ion  under 9167 should be accompanied by a 5113 ac t ion  t o  
c o l l e c t  pena l t i e s .  

admin i s t r a t ive  order.  The Agency should then f i l e  a c iv i l  ac t ion  
i f  a v i o l a t i n g  source does not  immediately comply with the  order. 
I n  cases where EPA has good reason t o  bel ieve t h a t  t he  order  would 
no t  be obeyed, however, w e  should f i l e  a c iv i l  ac t ion  f o r  injunct ive 
r e l i e f  immediately, without f i r s t  i s su ing  an order.  

They should only be used f o r  operating 

When us ing  9167, EPA should normally f irst  issue an 

W e  be l i eve  t h a t  a PSD source which i e  not known t o  be i n  
v i o l a t i o n  can be eranted uv t o  180 d ays after s ta r t -up  1 n which - - 
t o  demon3 tratiz-'co& i iance  bi t n  a i i  appllcaDie emission i imi ta t lons .  
This p r o v i d e 3 - - a T q s - o m  owner or o perator  t o  m a K e  
necessary modif icat ions or-correct minor equipment defects  t h a t  
are not apparent p r i o r  t o  s ta r t -up .  The expectat ion is that the 



source w i l l  be i n  compliance as soon as poss ib le ,  and the decision 
as t o  how much time is necessary f o r  f ine  tuning is t o  be made on 
a case by case basis. 
the time allowed a source t o  demonstrate compliance a f t e r i s t a r t -  
up under t h e  New Source Performance Standard regulat ions, .40 
C.F.R. 5 6 0 . 8 . )  During-the 180-day period, a source should-be 
required,  t o  the ex ten t  prac t icable ,  t o  maintain and operate the 
source including the  associated air  pol lu t ion  cont ro l  equipment 
i n  a manner cons is ten t  with good air  pol lu t ion  cont ro l  pract ice .  

(The period of 180 days is analogous t o  
- 

B. Construction With an Inval id  Permit 

prevent a source from construct ing with a State- issued permit 
t h a t  EPA f e e l s  is inva l id .  
s i t u a t i o n s  involving construct ion with an inva l id  permi t . .  I n  the 
most common s i t u a t i o n ,  t he  source can be expected t o  obtain a 
v a l i d  permit quickly.  . I n  other circumstances, however, it; cannot 
be expected t h a t  a val id  permit can i s sue  soon. 
on a course of ac t ion  t o  be taken with a source construct ing 
pursuant t o  an i n v a l i d  permit,  an EPA Re i o o a l  Off ice  needs t o  

w i l l  be ab le  t o  obtain a val id  permi t  quickly. For t h e  purposes 
of allowing construct ion pursuant t o  an inva l ld  permit,  t he  
period of t h i r t y  (30) days ( the  period analogous t o  t h a t  allowed 
under a Sect ion 113(a) order)  should be considered t o  be "quickly." 

In the s i t u a t i o n  w h e r e  EPA bel ieves  a valid aermit w i l l  

. 
EPA w i l l  a l s o  be atile t o  u t i l i z e  the provisions of 5167 t o  

There are bas i ca l ly  two types of 

Before deciding 

make a p robab i l i t y  assessment as t o  the f ikelihood t h a t  a source' 

r - - - - -  --- ~ _ _ _ _ _ _ _ _ _ _ _  ~ _ _ _ _  
issue quickly,  t h e  proGedures t o  be followed should b e simil ar 
t o  'tiose used uaaer 9 i i ~ i  a j t o prevent the construction. of 
nar-sources~~~onattainment areas. Sources should b e issued 

I-- 

an-bider,  s ec n r e c  se e n a t  c t  i n  t h e  
permit,  an g ven h d d i a t e  days i n  which t o  o tafn a valid ermit 
whiT6 they proceea w 
cease construct ion oraer, wniie Available, usua l ly  would be an 
unnecessary sanction. A source t h a t  has.obtained a PSD permit,  ~ 

even though inva l id ,  has presumably undergone some preconstruction 
review. Moreover, s ince  it is  t h e  S t a t e ,  r a t h e r  than t h e  source 

ate sanct ions might De- i t s e l f ,  that is  pr imari ly  a t  f a u l t .  immedi 
' inappropriate.  

I n  some s i t u a t i o n s ,  however, such as those where EPA 
be l ieves  that a source cannot be operated without v i o l a t i n g  an 

--- terms - of - what BACT reguireme=t>-*IL appl  t o  a source, an 
immediate cease construct ion order under $167 should be =sued 
and construct ion should not be allowed t'b-eommence or continue 
u n t i l  a v a l i d  permit is issued. 

- - 

--- 

s opcions In increment or. where construct ion will t orecioae EPA. - 
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In cases against sources constructing pure- to an invalid 
permit, the error is p5Ssumed to have-6Sm~~e.'State's..' mere,for,<, 
even thbrgh construction may be halted, nohp TnaTty ,, ,, -mppropriat ., e 
unless the source is somehow at fault or t e sour.ce does not- - 
cooperate after the discovery of the violation. €or no-penalty 
actions, 9167 is an effective enforcement tool. 

C. Consent Decrees 

In civil actions filed under both $167 and 9113, against pre- 
operational as well as post-operational sources, a likely outcome 
of the actions will be consent decrees. 
source to continue construction or commence operation under the 
provisions of a consent decree lies within the discretion of the 
court, though the court's decision can be affected, of course, 
by the recommendation of EPA and the Department of Justice. The 
terms EPA should seek in actions under both 5167 and 5113 vi11 
vary according to the nature of the violation and the time that 
will be required to correct it. 

would be appropriate. 
tion causes or contributes to levels of pollution that exceed 
those allowed under 5163 of the Act (which establishes the PSD 
increments). 
lation does not cause or contribute to increased levels of 
pollution beyond those allowed by 9163. 

Allowing a violating 

There are two types of situations In which consent decrees. 
The first occurs when the source's viola- 

The other situation arises when the source's vio- 

When - the -_ vollution increments established by 9163 would be 
or are being exceeded, EPA should €mn ediately seek injunctive 
religf toprevent tne source from starting up or continuing in 
violation of its emission limitations. EPA should determine 
the nature of the violation and the amount of time that will be 
needed to correct it. 
commence or continue o eration un s -a e rough 

continuation-ofoperation out of compliance would defeat the 
intent of the Act by sanctioning levels of pollution in the PSD 
area greater than those established by Congress as the maximum 
allowable llmits. 

limitation but the increment set forth in 9163 is not being or 
will not be exceeded, EPA has more flexibility in devising a 
consent decree. While it need nos adhere to a strict rule of no 
start-up until a source is In compliance, the Agency still must 
take all necessary action to ensure that corrections are made as 
quickly as possible and must not allow a source to commence 
operation unless start-up is pursuant to a consent decree. 

A source should not be permitted to 

enforceable emIsXon -TpmTttzons. ts- 

If the source is exceeding or will exceed its o m  emission 
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The actual terms of a consent decree will vary from case to 
case. 
are a schedule that requires compliance as expeditiously as . 
practicable, monitoring and reporting procedures, and a stipulated 
contempt fine provision. These fines should be established a6 a 
level sufficiently high to ensure compliance with the terms of 
the decree. 
in consent decrees is contained in the October 19, 1983 memorandum 
from Courtney Price, GM-16.) 

The only provisions that must be contained in every decree 

(More detailed guidance on provisions to be included 

111. Additional Enforcement Remedies 
A. Criminal Penalties Under gll3( C) 

Section 113(c) is available, where appropriate, against all 
types of PSD violations, both pre- and post-operation. 

Section 113(c) authorizes the Administrator to commence a 
criminal action to seek monetary penalties and/or imprisonment 
for knowing violations of applicable regulations and EPA orders. 
The key requirement is that the Administrator must be able to 
demonstrate that the violation was "knowing." 

to comply with applicable requirements and one that merely has 
failed to comply. 
the final compliance date of an administrative order or to meet 
consent decree or permit requirements should be considered for 
criminal referral to DOJ. If the source merely is late in com- 
plying, however, criminal penalties would not generally be 
appropriate. Additionally, it is our belief that resort to 
criminal penalties does not preclude the initiation of concurrent 
or subsequent civil proceedings for monetary penalties and/or 
injunctive relief. Questions concerning the possibility of 
criminal action should be referred to Peter Beeson, Associate 
Enforcement Counsel for Criminal Enforcement (FTS 382-4543). 

A distinction should be drawn between a source that refuses 

Refusal to meet any increments of progress of 

B. Noncompliance Penalties Under 5120 

By the terne of 9120, noncompliance penalties can be 
assessed whenever a source is in violation of an emission limi-. 
tation, emission standard, or compliance schedule under an 
applicable SIP. These penalties are based upon the economic 
benefit the source has derived from noncompliance. Section 120 
penalties can be assessed regardless of whether civil and/or 
criminal sanctions available under 9113 are also sought. 
discussion of the use of noncompliance penalties appears in 
regulations published July 28, 1980 (45 FR 50086). 

More 

If you have a question about this idance, please call Judy 
Katz of the Air Enforcement Division (3 r 2-2843) if it is a legal 
question or Rich Biondi of the Stationary Source Compliance 
Division (382-2831) if it is a technical question. 
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S X X L C T t  Federa l  Enfo rceab i l i t y  under P E D  

EROM: Kathleen ti. Gcnnett @f lJoise and Radiation Xbfiistant M c i n i a t r a t o r  fer h 

mt Directors, A i r  6 iiaste Nanagenent f i v i s i o n s  
Besions I - I V ,  VI-VIII, X 

Regions V and I X  
Direc tors ,  A i r  nanagonent Divis ions 

This memorandum is prorq tcd  by a reques t  for c l a r i f i c a t i o n  of 
t h e  s t a t u s  cf the recpirrencnt that t o  be cocnizable  under PSD f o r  
o f fse t  and a p p l i c a b i l i t y  purposes, emission l i m i t a t i o n s  mst  k 
f e d e r a l l y  enforceable .  

On Aucyst 7 ,  1980, EPA publ i shed  anendnents to the PSS anc? 
non-attainment r e g u l a t i o m  vhich inc luded  a p rov i s ion  t h a t  
enfss ion  l i m i t a t i o n s  must be federal ly  enforceable  in order to be 
t aken  i n t o  account  for o f f s e t s  or appl icabi l i ty  purposes.  
amendnents ven t  on to define f e d e r a l l y  enforceable  asc 

me 

a l l  l i n i t a t i o n s  And cond i t ions  which are 
e n f o r c e a t l e  by the Ach in ie t r a to r ,  incluCing 
those requirements developed pursuant  t o  
40 CFK p a r t s  BO end 61, r equ i r ecen t s  v i t h i n  
any ag2licable State I r p l e c e n t a t i o n  Plan, and 
any penz i t  requirer,ents established pursuant  
to 40 CFR 52.21 or under r egu la t ions  approved 
purouant t o  4 0  Crl? 51.10 and 40 CFR 51.24. 
(40 Q'F. 52.21(b) (17 ) )  

Under a p e t i t i o n  for recons idera t ion  of the AuSust 7 r u l e s .  
which waa eubmftted by s e v e r a l  partiea. t h i s  concept  of f e d e r a l l y  
enforceable  l i t i t a t i o n s  was chal lenged.  The p e t i t i o n e r s  
maintained t h a t  the requirement of f e d e r a l l y  enforceable  
1 bit a t  ions  vas unneces eary 
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: tension of  t h e  s t a y ,  thuG once aga in  r equ i r ing  f c e e r a l i y  

; n fo rcea t l e  c c i s s i o n  l i p i t a t t o n s .  

h u ~ c s t  7, 1990, a re  in e f f e c t  ent binding. The def&ni t ion*of  - 
f e d c r h l l y  Enforceable s t i l l  ctands: emission I f n i t a t i o n s  m u s t  be 
f e d e r a l l y  enforceable  i n  o r d e r  t o  he taken i n t o  sccount f o r  
o f f s e t s  or PSD a p p l i c a b i l i t y .  As t o  ttic d e f i n i t i c r ,  of f ede ra l ly  
enforceable ,  t h e  Fqcncy continues to  Daintain t h e  Fosit ion. ,  t ke t  
oFc r s t ing  Fermits  no t  incorpora te6  ' i n t o  a SIP u n l e r  sn  arproved 
9ene rc l  bub t l c  r o l e  a r e  n o t  f e d e r a l l y  enforceable.  

A t  t he  p re sen t  t i m e ,  t h e  6rienCments, as  publ ishee o n  

, .. 

During t h e  past  s i x  months t h e  ASency has been & t h e  process 
of  nego t i a t ing  a s e t t l e m e n t  of t h e  inCcs t ry  chal lenges t o  t h e  . .  
August 7, 1 9 G C  emendmen'ts, inc luding  t h e  issue of Federal  
e n f o r c e a b i l i t y .  

accepteC by t h e  indus t ry  peti t iocers,  t h a t  would chcnne t h e c  
f e d c r r l l y  enforceable  concept. EPA.ha6 aTread to  jiropose 
accept ing  emission- l imitations a s  c r e d i t a b l e  t o  t h e  ex ten t  t h a t . .  
t hey  a r e ' e n f o r c e a b l c  by e i , t h e r  Federal ,  S ta te  or loccl 
ju r iEd ic t ions .  , The .word mfeddercllyg- would be dcorped f r F .  tie I 
term - f e d e r a l l y  enforceable. as used i n  t h e  r egu la t ions . '  A t  t he  
came t ine  t h e  term .enforceable. w i l l  be def ined as 'enforceable 

, d m i n i s t r a t o r  and any other person.. This chenpe oil1 most l i k e l y  
have t h e  resul t  of making o F e r a t h g  permits acceptable  for o f f s e t s  

. .  

The Agency has  o f f e r e d  a .settlement proposal, w h i c h  ha:: been 

nder Ceeersl, S t a t e ,  or local  law and discoverable  by the 

and a p p l i c e b i l i t y .  .A . .. 
Changes i n  Federai  enforceabi l i ty ,  as w e l l  a6 o the r  changes 

t h r t  r e su l , t .  from t h e  6,ettlement agreement, m u s t  go through general 
rulemaking Froccdures. 
c u t l i n e  i n  t h e '  Februery 22, 1982 settlezent agreement. The 
ruleaaking may also include smc' type of grandfather ing provis ions 
for t h e  per iod of t h e  temprary s t ay .  The grandfather ing 
p rov i s ions  may focus on the cammencement of cons t ruc t ion  dukino 
t h e  period of t h e  stay. 

t h e  e x i s t i n g  rules are  still i n , e f f e c t .  If- any specific p r o b l e m  
concerning Federa l  e n f o r c e a b i l i t y  and a p p l i c a b i l i t y  arise, 
ques t ions  .should be referred t o  Ed Rcich a t  362-2807.. 

kulenaking proceduie w i l l  'follcw the , .  

P lease  nate t h a t  u n t i l  the  culemaking Frocehses are conpletcd 

, I  
, .  

. ... 
. .  *. ..,- 
.I. 
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APPENDIX I 

Penalty Policy for Violations of Certain Clean Air Act 
Permit Requirements for the Construction and/or 

Modification of Major Stationary Sources of Air Pollution- 

I. Introduction 

EPA's existing Civil Penalty Policy, dated July 8, 1980, 
applies inter alfa, to stationary sources of air pollution which 
violate requirements enforceable under Section 113 of the Clean 
Air Act when such violations are the result of a failure to make 
capital expenditures and/or failure to employ operation and 
maintenance procedures which are necssary to achieve initial 
compliance. 
fically address violations of permit requirements related to the 
construction or mEXX€lcation otmalorrafiZiniirv socf-ces under 
the preveZiZnof 

The Civil Penalty Policy does not, however, .speci- 

This document outlines a penalty policy which applies to 
certain permit-related violations of the Clean Air Act and is 
intended to establish a method of calculating a minimum settle- 
ment amount for such violations. The "Permit Penalty Policy" 
does not replace or limit the present Civil Penalty Policy in 
any way, but has been developed to deal with a subject area not 
covered by the existing policy. As illustrated by the following 
examples, the failure of a source to satisfy a new source requir- 
ement may result in one violation subject to this Permit Penalty 
Policy, and a second violation subject to the Civil Penalty 
Policy. 

It is important to note that this Permit Penalty Policy is 
intended to provide guidance on determining a minumum civil 
penalty settlement figure, as opposed to penalty requests in 
complaints. As a general rule, civil complaints alleging Clean 
Air Act violations, including permit-related violations, should 
always request the statutory maximum penalty of $25,000 per day 
of violation. In addition, the policy is not intended to suggest 
that civil penalties are the only, or even the primary, remedy 
where a source is in violation of Clean Air Act requirements. In 
such cases, a claim for civil penalties is an adjunct to seeking 
appropriate injunctive relief. A claim for costs should also  be 
considered. 

this document, like the Civil Penalty Policy, is used to set a 
minimum settlement figure. Therefore, the penalty actually 
W t e d  for can always be higher than the figure derived 
through use of this Permit Penalty Policy. 

It is also important to note that the policy outlined in 



11. The Permit Penalty Policy 

The Permit Penalty Policy covers cases invoiving sour,ces 
which begin construction or operation without first obtaining 
the required PSD permit,'as well as those which construct or 
operate in violation of such valid permits. 
ceeding in compliance with an invalid permit is considered to 
be, in the context of this p,enalty policy, construction without 
a permit. 
has been the recognition that economic savings can be difficult 
to quantify when the violation involves permit requirements. 
The. Permit Penalty Policy has been designed to provide a method 
for determining a penalty amount which will be sufficient to 
deter illegal construction or other permit violations, and'yet 
not be so high as to be unreasonable or unrealistic. 

of the minimum settlement amount. Construction in the abs'ence of 
a permit or in violation of a permit has been assigned a s'cale of 
dollar values. The matrix also provides for the assessment of an 
additiona1,penalty for certain specified violations of substantive 
permit pre-conditions or reauirements. The aoDroDriate dollar 

- 

Construction pro- 

A primary motivation behind the Permit Penalty Policy 

I 

The policy is built around use of a matrix for calculration 

- - balue fbr a violation is dep'endent on an esti&te'of the-t-LW 
cost ofa.Tr-Follution control at $$ose facilities of the source 
€or which the permit 1 s requirea. xr)i s value is then mulSi7Red 
6y-tFe-number of"ihmrtiruFvt6lxrTon.~/ 
permrrere6XfPZ:dlatians, a pen-xigure is calculated for 
each violation and the individual penalty figures are added 
together to produce one minimum settlement figure. 
where a source subject to a valid permit violates only the require- 
ments of Section 173(1) and/or Section 173(3) (requirements for 

When there are multiple 

In those cases 

- 11 "Total cost of 'air pollution control'l should include, where 
relevant, pollution control equipment costs, design costs, 
operation and maintenance costs, differential cost of complying 
fuel V. noncomplying fuel, and other costs pertaining to adequate 
control of the new source. Total cost is to be determined by 
examination of what would have been required as BACT (for a PSD 
violation) or -.(in the case of an Offset Policy or Part D 
violation). When construction is done in phases, the operative 
amount is the total cost of air pollution controls for the entire 

- 2 /  Month-by-month accrual of penalties was selected for purposes 
of convenience and for consistency with the Civil Penalty Policy. 
Any fraction of a month in violation is counted as a full month 
of violation unless circumstances present a caae for mitigation 
of this rule. 

I 
project. I '  
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construction permits i n  nonattainment a reas )  o r  the corresponding 
requirements under the Offset  Pol icy,  t he  appropriate.  penalty 
amount i s  determined b reference only t o  the  matrix column(s) 
c i t i n g  the  v i o l a t i o n ( s  7 . - 

The sum produced through use of t he  matrix represents  the 
minimum amount f o r  which a case normally can be set t led.  
i t  is  recognized t h a t  equ i t ab le  considerat ions,  includ g but not 
l imited t o  r eca l c i t r ance ,  degree of environmental harmf7 and 
l ikelihood of success should the  case be f i l e d ,  may maEe an 
increase o r  decrease i n  t h e  matrix f igu re  appropriate .  
a source owner who agrees t o  make approved expenditures fo r  
po l lu t ion  cont ro l  above and beyond expenditures made t o  comply 
with a l l  e x i s t i n g  l e g a l  requirements may reduce the  amount of 
the penalty owed. Any such add i t iona l  expenditures designed as  
c r e d i t s  t o  s a t i s f y  o r  o f f s e t  c i v i l  pena l t i e s  w i l l  be evaluated 
i n  accordance with t h e  provis ions of t he  C i v i l  Penalty Policy. 
Regional Off ices  wishing t o  modify t h e  f i g u r e  indicated by the  
matrix i n  considerat ion of t h e  t o t a l  e q u i t i e s  presented by a 
case o r  t o  reduce t h e  penal ty  because of a credi t  should do so 
i n  accordance with t h e  procedures discussed i n  Section I11 of 
t h i s  Policy.  

It is  recognized t h a t  t h e r e  may a l s o  be cases where the  
economic value of a v i o l a t i o n  covered by t h i s  policy is reasonably 
quant i f iab le .  Where the  quan t i f i ab le  economic savings f igure  
exceeds t h e  p e n a l t y  amount es tab l i shed  by t h e  attached matrix, 
the Regional Off ice  should negot ia te  f o r  t h e  higher calculated 
econcomic savings f i g u r e  r a t h e r  than the matrix f igure.  

upon the na ture  and circumstances of t h e  v io la t ion .  For example, 
i f  a source has begun a c t u a l  construct ion without a required 
permit  o r  under an inva l id  p e r m i t ,  t he  penalty period begins on 
the date t h e  source began construct ion and continues e i t h e r  u n t i l  
the source obta ins  a v a l i d  permit o r  n o t i f i e s  t h e  S t a t e  o r  EPA 
t h a t  it has p e r  nent ly  ceased construct ion and t h e  pro jec t  has 
been abandoned. - A temporary cessa t ion  i n  construct ion does not 

However, 

Stmilarly,  

The period of c i v i l  penal ty  l i a b i l i t y  w i l l ,  of course, depend 

.. 

- 3 1  E.g., s i g n i f i c a n t  consumption of a PSD increment by a source 
t h a t  has not  received a permit,  v i o l a t i o n  of a Class I increment 
o r  ser ious aggravation of a nonattainment problem. 

- 4/ The period of l i a b i l i t y  is not t o  be confused with the  period 
of continuing v i o l a t i o n  f o r  Sect ion 113 no t i ce  of v io l a t ion  (NOV) 
purposes. A source which cons t ruc ts  without a val id  permi t  is  i n  
continuing v i o l a t i o n  of t he  Clean A i r  A c t  f o r  NOV purposes u n t i l  
i t  receives a v a l i d  permit o r  it dismantles t he  new construction. 
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(De 1 e ga t  f on ' 7 - 2 2: 0. : ' The.'-ACssTs tiin t -AhmZn is2 r afor F I X K T  '7rTc'Kc.e , 
settlement f igu res .  
settlement f igu re ,  including an explanation of ' the derivrtTon 

ca l l ed  upon the Associate Enforcement Counsel f o r  A i r  t o  review I .  . .  . ., 
' , I  

Therefore,  an  ind ica t ion 'o f  the mini& 

.. . t o l l  the running of t he  pena l ty-per iod .  The Agency may, however, 
cons ider ,mi t iga t ion  of the .calculated cFv i1 .pena l ty ' i f  a source ,  

of t h e  v io l a t ion  and does not resume c o n s t r u c t k m u n t i l  a va l id  . 
p e r m i t  is issued. 
period of penal ty  l i a b i l i t y  f o r  purposes of ca l cu la t ing  a sett le;  

ceases cons t ruc t ion  within a reasonable time a f t e r  being n ' b t i f i e d  

ment , f igure  begins on the f i r s t  da t e  the v io l a t ion  can be docu- , 
mented.and will cease when the v io l a t ion  is corrected.  

'. 
I f  a source v io l a t e s  a p e r m i t  condition,,  t h e  

'. 
. .  

* I  
, i 

III. Prcicebure 

. .  

. .  .. 
. .  .. . .  

. .  
. .  
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U N I T E D  STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

DEC 1 8  1978 

MEM3RABOUX 

. SUaJECT: I n t e r p r e t a t i o n  of "Con'structed* a s  i t  Api l i e s  t o  
A c t i v i t i e s  Undertaken P r io r  t o  Issuance of a PSD 
Pers i t  

Div is ion  of S t a t i o n a r y  Source Enforcement 

Regions I - X  

A i r  an3 iiazardous l i la ter ia ls  Div is ion  Directors 
Regions I - X  

- FRO!¶: Direc to r  

T3r Enforcement Div is ion  Di rec to r s  

T h e ' i s s u e  addressed i n  t h i s  mesorandun i s  where on t h e  
continpuim from planning t o  ope ra t ion  of a major e a i t t i n g  
f a c i l i t y  does h conpany o r  o t h e r  e n t i t y  v i o l a t e  t h e  PSD 
. r e g u l a t i o n s  i f  it has  not y e t  rece ived  a PSD.perQit. 
assuned here t h a t  such a permit is r equ i r ed  by t h e  PSD 
regula t ions . )  T h i s  ques t ion  has a r i s e n  s e v e r a l  tiaes in 

(It is 

. p a r t i c u l a r .  cases and gene ra l  guidance now aapears  necessary. 

The s t a t u t e  and r e g u l a t i o n s  do no t  answer t h i o  
quest ion.  The Clean A i r  A c t  s t a t e s  s h p l y  t h a t ,  ' [nlo najo- 
e n i t t i n g  faci l i ty . . .  may be constructed... unless-41) 
a pers i t  h a s  been issued... [and va r ious  other cond i t ions  
have been sa t i s f i ed ] . "  Sec t ion  16Sfa) .  S i a i l a r l y ,  t h e  'PSD 
r e g u l a t i o n s  s ta te  t h a t ,  ' [nlo major s t a t i o n a r y  source  or 
major mod i f i ca t ion  sha l l  be cons t ruc t ed  un le s s  t h e  [va r ious  
PSD r q u i r e s e n t s  are met]." 40 CFR S2.21(i) '(1), 43 FR 
26406. mConstruct ionm is defined i n  t h e  regula tdons  as 
*faBr ica t ion ,  e r e c t i o n ,  i n s t a l l a t i o n ,  of modif ica t ion  of a' 
source.m 40 CPR 52.21(b)(7), 43 FR.26404. This accords  

. wit.h Sec t ion  169(21 (C) of the  A c t ,  b u t  it does not e x p l i c i t l y  
answer t h e  ques t ion  pose3 above. TO our knowledge,. t h e  
l e g i s l a r i v e  h i s t o r y  of t h e  Act does not  t reat  t h i s  i s sue .  
Thus the  tera *cons t ruc tedm seeps to be open t o  f u r t h e r  . i n t e r p r e t  a t i o n  by EPA. 

- - ._-.._...,,..._... . -_...,__......,.....--__.. . - .  . 
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Comencenent of cons t ruc t ion  is quit.e s g a c i f i c a l l y  
def ined  in -bo th  Sec t ion  1 6 9 ( 2 )  (A)  of t h e  Clean Air Act and 
40 CFK 52.21(b)(d) ,  4 3  FR 26404.  Xowe*~er, t h a t  d e f i n i t i o n  
is f o r  t h e  purpose of deciding t h e  t h r e s h 0 1 3  question of t h e  
a p p l i c a b i l i t y  of t h e  PSD regulat ions.  Therefore, we a r e  not 
bound by it i n  deciding what a c t i v i t i e s  may be conducted 

. prior  t o  receiving a necessary PS3 permit. . - 
. .  

DSSE's res2onse t o  d a t e  has  been t h a t  t h e  pe rn i t t i ng  
a u t h o r i t y  should make t h e  determinat ion on a case-by-case 
b a s i s ,  a f t e r  cons i j e r ing  a l l  t h e  f a c t s  of t h e  i n d i v i d u a l  
s i t u a t i o n .  For exanple, we s a i d  t h a t  s i t e  c lear ing  migh t  be 
inappropr ia te  €or a source  proposed t o  be constructed i n  a 
heav i ly  fo re s t ed  Class  I area ,  b u t  p e r d s s i b l e  f o r  a source 
proposed t o  be cons t ruc ted  on a junk-strewn 1 a t  f.? a heavi ly  
i n d u s t r i a l i z e d  Class  111 area.  

After consul t ing  w i t h  t h e  Off ice  of General Counsel, we 
are now mending t h i s  po l i cy  i n  order t o  minimize t h e  
admin i s t r a t ive  burden on t h e  permi t t ing  au tho r i ty  and t o  
adopt  what we be l ieve  now t o  be t h e  bet ter  l ega l  i n t e rp re t a -  
t ion .  The new p o l i c y  is t h a t  c e r t a i n  l i n i t e d  a c t i v i t i e s  vi11 
be a l l sued  i n  a l l  cases. These allowable a c t i v i t i e s  are  
planning,  order ing  of equipment and mater ia l s ,  s i te -c lear ing ,  
grad ing ,  and on-s i te  s t o r a g e  of equipment and mater ia ls .  
Any a c t i v i t i e s  undertaken prior t o  issuance of a PSD p e r s i t  
would, of course,  be s o l e l y  a t  the owner's or opera tor ' s  
risk. That is, even i f  cons iderable  expense were incurred 
in s i t e - c l ea r ing  and purchasing eGuipnont, fo r  example, 
t h e r e  would be no guarantee  t h a t  a PSD permit would'be 
forthcoming. 

k l l  on-site act ivi t ies  of a permanent na ture  aiaed - at 
coinpletin- source  f5r- which- a -girmTtXaT y e t  t o  be 
a 6 t e n e a  are p r m x o r t  ea u x e r -  a~c~rcumstances ; - rne -~~-  
F F o m t e d  a c t i v i t i e s  inc lude  i n s t a l l a t i o n  of -bui ld ing  
suppor t s  and foundat ions,  paving, laying of underground p i s  
work, cons t ruc t ion  of permanent s to rage  s t ruc tu res ,  and 
a c t i v i t i e s  of a s i s i l a r  nature.  

be easy  t o  a J a i n i s t e r ,  since case-by-case de t e ra ina t ions  
w i l l  not be required.  Horeover, it assures  na t iona l  consis- 
tency  rnd permits no abuse of d i sc re t ion .  
appears  t o  be t h e  most l e g a l l y  co r rec t  posi t ion.  The pol icy  

The new policy bas  s e v e r a l  advantages. F i r s t ,  it w i l l  

F ina l ly ,  it 

. h a s  t h e  unacniable disadvantage of allowing a goo5 dea l  of 

.-._..-- .,. _. _._..,_ .-__._ ..- - . - _.. -.. . ._. . -  .. . . . .-- .. .. .. ._.. . -.. . . 

. . - .  . . .  . -.. . .  . . . . .. . . ._ . . . . . . . . . . . . . . . - ,... 
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a c t i v i t y  a t ,  sites which nay  be h i g h l y  suscegt ible  t o  envi -  
ronmental  impact. . !<e f e e l  t h a t  on  ba lance ,  however, t h e  
advan tages  of t h e '  po l i cy ,  outweigh t h e  d i sadvan tage ,  

If you have any q u e s t i o n s ,  please feel  free t o  c o n t a c t  - 
David Rochl in  of my s t a f f ,  a t  755-2542. . .  

cc : 

. .  , - 
Edward. E. Reich 

P e t e r  Xyckoff,  OGC 
Richard  Rhoadas, OAQPS 
Linda Murphy,'Region I 
Ken Zag, Region If 
J i m  Sydnor,  Region 111 
Winston Smith,  Region . I V  
Steve R o t h b l a t t ,  Region V 
Don Harvey, Region V I  
Bob Chans lor ,  Region V I 1  
Dave Joseph ,  Region V I 1 1  
B i l l  Wick ,  Region I X  
X i k e  Johns ton ,  Region X 
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I n  March of 1981, t he  Regiona1,Office learned that  the source .. 
d i d  not i n s t a l l  cont ro ls  on a c e r t a i n  

i n  t h e  S t a t e  pe rmi t .  
f o r  f a i l u r e  t o  comply with the terms of t he  permi t  
obtaining ' o f f se t s  p r i o r  t o  s ta r t -up .  A t  an A p r i l  15, 1981, 

the terms of i t s p e r m i t  and t o  c e r t i f y  compliance.' 

iece of process equJpment _I 

and therefore  d i d  not ac tua l ly  "obtain' the  o f f s e t s  as specif ied . $  

On A p r i l  1, 1981, t h e  Region issued an NOV 
by not 

On May 15, 
conference between EPA and the source,  t he  source agreed t o  meet 

1981, t he  o f f s e t s  were f i n a l l y  obtained. I ,  

I , <. .- 

I n  t h i s  example, the v io l a t ion  covered by the matrix is the 
source 's  f a i l u r e  t o  obta in  the  required o f f s e t s  (because the 
source had obtained the r e q u i s i t e  permi t  and i t s  only v io la t ion  
of t he  p e r m i t  consisted of a f a i l u r e  t o  obtain t h e  o f f s e t s  by 
s t a r t -up ) .  The f a i l u r e  t o  obtain o f f s e t s ,  however, is covered by 
both the  P e r m i t ,  Penalty Policy ( f o r  the f a i l u r e  'of t he  new::source 
t o  ob ta in  o f f s e t s  p r i o r  t o  s t a r t -up )  and the  C i v i l  Penalty"Po1icy 
( f o r  t he  . f a i l u r e  of t he  e x i s t i n g  source t o  comply with the o f f s e t  
requirement). 

The ca l cu la t ion  of t he  mini& sett lement f i&e i n  ' t h i s  
case under t h e  Permit Penalty Pol icy,begins  with an assessment of 
t he  ' t o t a l  c o s t  of a i r  po l lu t ion  control  equipment a t , ~ t h e  modification. 
For purposes.of t h i s  example, assume LAER cos t s  $110,000.; Since . .  
t he  source operated from s t a r t - u p , o n  December 1, 1980, u n t i l  
May 15, 1981, without t he  necessary o f f s e t s ,  t he  period of 
v i o l a t i o n  was six months. Under these circumstances ' t h e  matrix 
y i e l d s  a penal ty  f igu re  of $84,000. 

settlement number. 
There is:also t h e  opportunity f o r  a reduction of t h i s  f i gu re  
based'upon t h e  surrounding circumstances i n  accordance with the 
procedures out l ined  in t h e  policy.  

The ca l cu la t ion  of e minimum sett lement figure under the  
C i v i l  Penalty Pol icy is dependent upon the economic bene f i t  t o  
t h e  source of delaying t h e  c a p i t a l  cos t s  necessary t o  s a t i s f y  the  
o f f s e t  requirement f o r  a period of s i x  months, and upon t h e  other 
f a c t o r s  set out in t h e  policy.  Because the  o f f s e t s  were obtained 
from a f a c i l i t y  owned by t h e  new source,  a t o t a l  minimum,civil 
penal ty  settlement figure is calculated by adding the amounts 
obtained unde,r t h e  Permit Penalty Policy and t h e  C i v i l  Penalty 
Policy.  
b y . t h e  new source,  once t h e  o f f s e t  Le es tab l i shed  and made p a r t  
of t h e  SI~P, t he  e x i s t i n g  source is subjec t  t o  t h e  amount calcu- 
lated under the  C i v i l  Penalty Policy added t o  t h e  amount calcu- 
lated under the  Permit  Penalty Policy).  

I* 

j i v  

. .  

, . c 

f 

(6 x $14,000 - , $84 ,000> .  
y 

As i n  t h e  PSD example above, t h i s  matrix f igure  is  a mini& 
EPA .is f r e e  t o  negot ia te  f o r  a higher amount. 

?; 

'(If t h e  o f f s e t s  were obtained from a f a c i l i t y  not owned 



EXAMPLE CASES 

The following hypothet ical  cases i l l u s t r a t e  how the  matrix is 
used t o  continue t o  c a l c u l a t e  a minimum sett lement figue.  - 
PSD Source 

. On Ju ly  1, 1980, an e x i s t i n g  major source began ac tua l  
construction of a modification t o  i t s  plywood manufacturing p l an t .  
The modification w i l l  r e s u l t  i n  a s i g n i f i c a n t  ne t  emission 

f i l e d  f o r  a PSD permi t  as of t h e  d a t e  ac tua l  construct ion began. 
' increase  of p a r t i c u l a t e  mater. The source had not obtained o r  

On Ju ly  2, 1980, EPA i nves t iga to r s  discovered the  construction 
The EPA Regional during a rout ine  inspect ion of t he  plywood plant .  

Off ice  determined t h a t  t h e  modification was subjec t  t o  PSD review 
and issued a Notice of Violat ion on August 1, 1980. The NOV 
c i t e d  the PSD regula t ions  and out l ined  possible  enforcement 
a l t e rna t ives .  

The source received the NOV on August 5 ,  1980, and contacted 
the  Regional Office on August 10,  1980. On August 30, 1980, t he  
Region and the source held a conference a t  which the  source s t a t e d  
t h a t  it had not been aware of the need f o r  PSD review and permitt ing 
p r i o r  t o  construction. The source a l s o  s t a t e d  t h a t  i t  would f i l e  
an appl icat ion f o r  review but t h a t  i t  would not cease construct ion 
during the review process.  

On October 1, 1980, the source f i l e d  a PSD appl ica t ion .  
During the review process the  Region discovered t h a t  t he  source 
had no plans t o  i n s t a l l  po l lu t ion  cont ro l  devices. The Region 
a l s o  determined t h a t  without BACT, t h e  modification's p a r t i c u l a t e  
emissions would r e s u l t  in an exceedance of t he  p a r t i c u l a t e  matter 
increment i n  t h e  eource'a area of tmpact. 
informed of t he  BACT problem, indicated it would i n s t a l l  t h e  
necessary controls .  

construct ion of t h e  modification. On December 1, 1980, t he  source 
began operation of t he  modified source without t h e  required permit 
and without controls .  

February 28, 1981, t h e  source ceased operation of t he  plywood 
p lan t  t o  i n s t a l l  t h e  po l lu t ion  cont ro l  equipment c a l l e d  f o r  i n  
the PSD permit. 
i n  a manner cons i s t en t  w i t h  t h e  PSD pennit  conditions.  

The source,  when 

However, throughout t h e .  review process the  source continued 

On January 15, 1981, t h e  source was issued a PSD permit. On 

The source reeumed operation on March 15, 1981, 
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The penalty calculation for this example begins with an 
assessment of the total cost of air pollution control equipment at 
the modification. For purposes of this example, assume BACT 
costs $140,000. - 

Next, the type and number of matrix categories must be 
deterained. In this example the source (1) began actual con- 
struction without a permit, (2) operated the plant without a PSD 
permit and (3) exceeded the growth increment for particulate 
matter. Therefore, this source 'is subject to both of the columns 
of dollar values under the heading "PSD Sources." 

In addition to the permit violations described above, 
commencement of operation prior to the installation of BACT 
constitutes a separate violation subject to the Civil Penalty 
Policy. 
additional appropriate minimum settlement amount for the period 
of time the source operated without BACT.) 

(The Civil Penalty Policy should be used to determine an 

Once the type, number and dollar values of the penalty are 
determined, these figures are multiplied by the number of months. 
in violation. 
matrix penalty amount. 

a permit runs from July 1, 1980, until the valid permit was issued 
in January of 1981 (7 months). The period of operation at variance 
with the BACT permit condition runs from the time the permit was 
issued in January 1981, to the date the source ceased operation 
on February 28, 1981 (2 months). The source also exceeded the 
area growth increment for particulate matter during the period of 
operation from December 1, 1980, to February 28, 1981 (3 months).ll - 

The sums are then added together to produce the 

In this example, the source's period of construction without 

1/ It is important to note that some of the considerations 
aetailed in the matrix do not necessarily track the statutory 
provisions regarding violations. For example, there is no Clean 
Air Act provision which makes increment exceedance, in and of 
itself, a violation by an individual source. (The SIP must 
protect the increment. The method used is PSD review with permit 
conditions such as BACT, fuel use limitations, etc.) Rowever, as 
a consideration of environmental harm, and in considering the 
seriousness of the violation if a source operates and thereby 
violates a State's increment due to failure to go throu h PSD 
review as or when required, an added penalty is appropr f ate. 



m e   matrix^ pena l ty  f igu re  :'fo*r,.'tiiis soUrce's PSD re l a t ed  
:violat ions,  based on a $140,000 . t o t a l  cos t  of control  'estimate,, . i s :  

. 
' .,',. . .  .. 

I , ? .  
. 
I .  - .  . . ,  .. I .  , . .  . _  1 - f o r  t he  7 month period of .construction without a 'permit , -  

- for - ' the  2 month !period ..of operation without , .  a .pe,rmit., .  
. .  , .  

7 x $4,000 - $28,000 .~ 
j.: , . ... 

* .  

. ,,. 
.~ 

4 . .  I .  

2 x $4,000 $8,000,!* 
, I  .~ . -, ~ , . , I , ,  .,. < :" . ,a:, , . .  , 

~ . .  . 
. .  

. - €or t h e  3 month per'iod'of 'operation during which the increment was- exceeded, ' I .I I . .  
3 x $11,000 * $33,000 

/ 1  

!. - mktrix penalty f i g u r e - -  
$28,000 + $8,000 ,+ I .. '$33,000 I $kg,ooQ., ' 

:. . .  .. . . .  . .  . . . .. . . .*  . .  

A s  noted i n  t h i s -  po l icy ,  t h i s  f igure '  represents  a minimum _ ' '  

settlement f igure .  EPA may, a t  any time, negot ia te  f o r  a higher 
set t lement  figure. A 1owe.r minimum sett lement f igu re  may also.  be. 
ava i l ab le  depending on the' '.circumstances of the ' .par t icu lar  case. ,- ' 
See the pol.icy f o r  procedures regarding possib1e;reductions.. 

I n  addi t ion  t o  the  permit v io l a t ions  described.above, 
commencement of operat 'ion prLor t o  the Lns ta l la t ion  of'BACT 
c o n s t i t u t e s  a separa te  v i o l a t i o n  .subject t o . t h e  C i v i l , P e n a l t y . ,  . . 
Policy.  (The C i v i l  Penalty-Policy should ,be used to, determine a n  
addi t iona l  appropr ia te  minimum sett lement amount f o r  the % ,  period , 

of t i m e  the ' source  operated without BACT). 

, 

. .  . .  

, . , .  
'. . . .  , * . ,  

. .  L i  : t ' 
,Section 173 o r  Offse t  Pol icy  Sources , , . ,  . 

.. , 2 ' .  .' 

On December 1, 1980, a plywood manufacturing company began 
operation of a modification a t  i t s  plant  which i s . l o c a t e d  i n  a 

'nonattainment area for p a r t i c u l a t e  matter. The modification is . 
subject  t o  Section 173 review permitt ing a n d , . i n  fact., t he  source 
has obtained. a - v a l i d  \Sect ion 173 permit .from t h e  Sfate. 
permit . spec i f i e s  1) that t h e  appl icant  has , demonst,rated that ' a l l ,  
o the r  major- 'stationary sources 'owned o r  operated by the appl icant  
i n  t he  S t a t e  :are i n  compliance,'with. t he  A c t ,  2) ..what c o n s t i t u t e s '  
required -&AER, and .3) &at o f f s e t s  : ( internal)  would be required ' 

t o  be obtained p r i o r ' t o  s t a r t -up  o r  commencemen,t of operation. . 

.The 

. . .  , .  . .  

. . .  

, .  
.. 

_ I  

. .  . -  
.. 
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PERMIT PENALTY POLICY HATRIX 
MINIMUM SETTLEMENT PENALTIES 

(per month of violation) 

* .  
. .  PSD SOURCES ' - 

.. .-.- - CONSTRUCTION OR - _  
TOTAL COST OF AIR OPERATION WITHOUT _ _  
POLLUTION CONTROL A PERMIT OR IN 
FOR NEW OR MODIFIED VIOLATION OF A ' INCREMENT 
SOURCE ($ THOUSANDS) VALID PERMIT EXCEEDED 

less than 50 $ 2 , 0 0 0 .  ' $ -7,000' 
50-150 
150-500 - 

1,500-5,000 
5,000-15,000 
15,000-50,000 
over 50,000 37,000 

. .  4,000 11,000 
7,000 i6,OOO 

500-1,500 . l l , O O O  22,000 
29,000 

" 37,000- 
46,000. 
56 ;OOO 

.. 16,000 
" ' 22,000 

. 29,000 . ' 

u PART D 0R.OFFSET INTERPRETATIVE RULING SOURCES 
. CONSTRUCTION 

OR OPERATION 
WITHOUT A FAILURE TO _ _ ~ ~ .  ~~ ._ - .._ - . . .- - . 

TOTAL COST OF AIR PERMIT OR' SATISFY 
POLLUTION CONTROL IN VIOLATION §173(1) OR VIOLATION OF 
FOR NEW OR MODIFIED OF A VALID OBTAIN SECTION 173(3) 
SOURCE ($ THOUSANDS) PERMIT OFFSETS OR CONDITION 2 

less than 50 $ 2,000 $ 9,000 $ 5,000 
50-150 5,000 14,000 9,000 

500-1,500 14,000 27,000 '20,000 
150-500 9,000 20,000 14,000 

1;500-5000 20 .ooo 35 .OOO 27 .OOO 
5000-15,000 
15,000-50,000 
over 50,000 

27 ; 000 44 ; 000 35 io00 
35,000 54,000 44,000 
44,000- ,65,000 . ' "54,000 

(Add numbers when multiple categories  apolp) 
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