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MEMORANDUM 

SUBJECT: 	 Guidance on t h e  Use of S t i p u l a t e d  P e n a l t i e s  i n  Hazardous 
Waste Consent Decrees 

FROM: 	 Thomas L. Adams, Jr. A Lh.  & 
Assis tan t  Admin i s t r a to r  

TO: 	 Regional Admin i s t r a to r s ,  Regions I - X  ‘J 
Regional Counsels,  Regions I-X 
Waste Management Div is ion  D i r e c t o r s ,  Regions I-X 

I have a t t a c h e d  t h e  f i n a l  guidance addres s ing  t h e  use  of 
s t i p u l a t e d  p e n a l t i e s  i n  c i v i l  j u d i c i a l  s e t t l e m e n t s  under CERCLA 
and RCRA Sec t ion  7003. This  document r e f l e c t s  comments which were 
rece ived  from t h e  O f f i c e  of Waste Programs Enfo rcmen t  (OWPE), t h e  
Department of J u s t i c e  (DOJ) , and va r ious  Regional o f f i c e s .-

This  guidance does not  a p p l y  t o  a d m i n i s t r a t i v e  o r d e r s ,  such 
as  RI/FS o rde r s .  In  a d d i t i o n ,  t o  complement t h i s  gu idance ,  t h e  
Agency i s  cons ide r ing  a d d i t i o n a l  guidance t o  provide p o s i t i v e  
i n c e n t i v e s  f o r  defendants  t o  exped i t e  completion of work under 
consent  decrees .  

I a p p r e c i a t e  your a s s i s t a n c e  i n  t h e  p r e p a r a t i o n  of t h i s  
guidance. 

Attachment 

c c :  	 J. Winston P o r t e r ,  A s s i s t a n t  Adminis t ra tor  f o r  So l id  Waste 
and Emergency Response 

Gene A. Lucero,  D i r e c t o r ,  O f f i c e  of Waste Programs Enforcement 
Roger J. Marzul la ,  Act ing A s s i s t a n t  Attorney Genera l ,  Land 

and Na tu ra l  Resources D i v i s i o n ,  Depar:ment of J u s t i c e  
,I David T. Buente, Ch ie f ,  Environmental Enforcement S e c t i o n ,

U.S. Department of J u s t i c e  
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I. INTRODUCTION 

This  document provides  guidance on t h e  use of s t i p u l a t e d  

p e n a l t i e s  i n  hazardous waste j u d i c i a l  consent  decrees .  S t i p u l a t e d  

p e n a l t i e s  a r e  f i x e d  sums of money t h a t  a defendant  ag rees  t o  pay 

f o r  v i o l a t i n g  t h e  terms of a decree.  Such p e n a l t i e s  are an  

e f f e c t i v e  enforcement t o o l  f o r  encouraging compliance wi th  a 

consent  decree.  

This  guidance a p p l i e s  t o  consent  dec rees  under t h e  

Comprehensive Environmental Response, Compensation, and L i a b i l i t y  

A c t  of 1980 (CERCLA), 42 U.S.C. S 9601 -e t  seq., a s  amended,  and 

Sec t ion  7003 of t h e  Resource Conservation and Recovery Act of 

1 9 7 6  (RCHA), 42 U.S.C. S 6973 ,  supplements e x i s t i n g  guidance1/-
i s sued  by t h e  United S t a t e s  Environmental P r o t e c t i o n  Agency (EPA), 

and i n c o r p o r a t e s  r e c e n t  Agency expe r i ences  i n  n e g o t i a t i n g  and 

oversee ing  consent  decrees .  T h e  Agency s t r o n g l y  encourages t h e  
I 

use  of s t i p u l a t e d  p e n a l t y  p r o v i s i o n s  i n  consent  dec rees .  I t  a l s o  

s u p p o r t s  t h e  use  of contempt p e n a l t i e s ,  s t a t u t o r y  p e n a l t i e s  and 

i n j u n c t i v e  r e l i e f  as a d d i t i o n a l  s a n c t i o n s  f o r  t h e  v i o l a t i o n  of 

consent  decrees .  

I 1 f See "Draf t ing  Consent Decrees i n  Hazardous Waste Imminent 
R a z a r C a s e s "  ( O f f i c e  of Enforcement and Compliance Monitoring 
(OECM),  O f f i c e  of So l id  Waste and Emergency Response (OSWER),
May 1 ,  1985) ,  "Guidance f o r  Dra f t ing  J u d i c i a l  Consent Decrees" 

\ 	 (OECM, October 1 9 ,  1983) .  "Divis ion of P e n a l t i e s  with S t a t e  and 
Local tiovernments" (OECM, October 30 ,  1985) ,  "Remittance of F ines  
and C i v i l  P e n a l t i e s "  (OECM, A p r i l  1 5 ,  1985) and t h e  Superfund 
Amendments and Reau thor i za t ion  Act of 1986. 
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While t h e  conzept of s t i p u l a t e d  p e n a l t i e s  a l s o  has  r e l e 

vance f o r  a d m i n i s t r a t i v e  o r d e r s ,  d i s t i n c t i o n s  between such 

o r d e r s  and consent  dec rees  may n e c e s s i t a t e  some d i f f e r e n c e s  i n  

p r e c i s e  a p p l i c a t i o n .  Guidance on use  of s t l p u l a t e d  p e n a l t i e s  

i n  a d m i n i s t r a t i v e  o r d e r s  w i l l  be  provided s e p a r a t e l y .  

11. GUIDANCE 

A.  Use of S t i p u l a t e d  P e n a l t i e s  

1 .  General  Rule 

In  	t h e  p a s t ,  it has  been OECM p o l i c y  t o  inc lude  s t i p u l a t e d  

See "Guidance f o r  Dra f t ingp e n a l t i e s  i n  most consent  decrees .  -

J u d i c i a l  Consent Decrees" a t  22 .  Moreover, t h e  Superfund 


Amendments and Reauthor iza t ion  Act of 1986 (SARA) r e q u i r e s  t h a t  


-consent  dec rees  which provide  f o r  remedial  ac t ion21  con ta in  

s t i p u l a t e d  p e n a l t i e s .  Sec t ion  121 ( e )  ( 2 )  of SARA provides  t h a t :  

...Each consent  d e c r e e  s h a l l  a l s o  con ta in  s t i p u l a t e d
p e n a l t i e s  f o r  v i o l a t i o n s t h e  dec ree  i n  an amount 
n o t  t o  exceed $25,000 p e r  day ,  which may b e  enforced 
by e i t h e r  t h e  P res iden t  o r  t h e  S t a t e .  Such s t i p u l a t e d
p e n a l t i e s  s h a l l  no t  be construed t o  impair or a f f e c t  
t h e  a u t h o r i t y  of t h e  c o u r t  t o  o r d e r  compliance wi th  
t h e  s p e c i f i c  terms of any such decree .  (Emphasis added). 

However, Sec t ion  1 2 1  does n o t  e x p l i c i t l y  r e q u i r e  t h a t  every 

requirement  of a consent  d e c r e e  have a s t i p u l a t e d  p e n a l t y  

a t t a c h e d  t o  it .  

-2 1  Although Sec t ion  1 2 1  d e a l s  w i th  "remedial" a c t i o n s ,  i t  i s  
recommended t h a t  s t i p u l a t e d  p e n a l t i e s  be included i n  consent 

dec rees  f o r  removals as wel l .  
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Sec t ion  122(1) a l s o  permits  a d d i t i o n a l  pena l ty  s a n c t i o n s  

f o r  v i o l a t i o n s  of t h e  requirements  of a consent decree .  Sec

t i o n  122(1) of SARA provides  as fo l lows:  

(1)  C I V I L  PENALTIES - A p o t e n t i a l l y  r e s p o n s i b l e  
p a r t y  which i s  a p a r t y  t o  an a d m i n i s t r a t i v e  
o r d e r  o r  consent  d e c r e e  en tered  pursuant  t o  an 
agreement under t h i s  section or s e c t i o n  120 
( r e l a t i n g  t o  Federal  f a c i l i t i e s )  o r  which i s  
a p a r t y  t o  an agreement under s e c t i o n  120  
and which f a i l s  o r  r e f u s e s  t o  comply w i t h  
any term o r  c o n d i t i o n  of t h e  o r d e r ,  d e c r e e  
o r  o t h e r  agreement s h a l l  be s u b j e c t  t o  a 
c i v i l  p e n a l t y  i n  accordance with s e c t i o n  109.  

Thus, i n  t h e  con tex t  of a CERCLA consent  d e c r e e  w i t h  mandated 

s t i p u l a t e d  p e n a l t i e s ,  both t h e  s t i p u l a t e d  p e n a l t i e s  conta ined  

i n  t h e  consent  d e c r e e  and t h e  Sec t ion  122(1) p e n a l t i e s  may be 

a s ses sed  f o r  v i o l a t i o n s  of t h e  terms of t h e  decree.  However, 

i n  l i m i t e d  c i rcumstances ,  where t h e  s t i p u l a t e d  d a i l y  p e n a l t y  

amounts a r e  s u f f i c i e n t l y  high t o  e f f e c t i v e l y  d e t e r  noncompliance 

wi th  t h e  d e c r e e ,  t h e  Agency may c o n s i d e r  waiving Sec t ion  122(1) 

p e n a l t i e s .  Such p e n a l t i e s  none the le s s  may be sought f o r  any 

v i o l a t i o n s  t o  which no s t i p u l a t e d  p e n a l t y  a t t a c h e s .  

S t i p u l a t e d  p e n a l t i e s  a r e  seldom a p p l i c a b l e  t o  noncompli

ance w i t h  every requirement  of a decree .  Most o f t e n  they  a r e  

a p p l i c a b l e  t o  compliance schedu les ,  performance s t a n d a r d s ,  a n d  
1 
 r e p o r t i n g  requirements .  The types  of v i o l a t i o n s  f o r  which 

s t i p u l a t e d  p e n a l t i e s  should be r equ i r ed  w i l l  n e c e s s a r i l y  depend 

on t h e  va lue  t h e  Agency p l a c e s  on t h e  a c t i v i t y  t o  be performed 

and t h e  importance of t ime ly  performance. 
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Even consent  decrees  which p r i m a r i l y  involve  a "cash ou t "  

( i . e . ,  where t h e  defendant  pays a f i x e d  sum of money t o  absolve  

himself  of h i s  remedial  o b l i g a t i o n s )  warrant  t h e  i n c l u s i o n  

of s t i p u l a t e d  p e n a l t i e s .  For example, i f  a defendant  agrees  t o  

pay h i s  cash  out  s h a r e  i n  i n s t a l l m e n t s ,  s t i p u l a t e d  pena l t ' i e s  

should be used t o  p e n a l i z e  l a t e  payments. I f  a c a s e  arises i n  

which t h e  defendant  must perform c e r t a i n  t a s k s  i n  a d d i t i o n  t o  

cashing  out  ( such  as providing s i t e  a c c e s s  o r  s e c u r i t y ) ,  s t i p u 

l a t e d  p e n a l t i e s  should be imposed t o  ensure  t h a t  t h e  defendant  

performs those  t a s k s .  

2 .  When P e n a l t i e s  May Be Excused O r  Delayed 

U s u a l l y  s t i p u l a t e d  p e n a l t i e s  should begin t o  accrue  a f t e r  

t h e  d a t e  on which complece performance of a p a r t i c u l a r  t a s k  i s  

due. S t i p u l a t e d  p e n a l t i e s  w i l l  no t  n e c e s s a r i l y  a c c r u e ,  o r  t h e  

a c c r u a l  of such p e n a l t i e s  may b e ' s t a y e d  o r  waived, however, 

dur ing  des igna ted  pe r iods  o r  by t h e  occurrence  of c e r t a i n  

events'. 

a.  Force Majeure Event31 

One of t h e  most common reasons  f o r  t h e  n o n c o l l e c t i o n  of 

s t i p u l a t e d  p e n a l t i e s  i s  t h e  occurrence  of a f o r c e  majeure 

event .  A f o r c e  majeure event  is one which is  beyond t h e  c o n t r o l  
J 

of t h e  defendant  a n d  provides  t h e  defendant  with an a f f i r m a t i v e  

-3 1  Model f o r c e  majeure language i s  forthcoming a s  an appendix 
he re to .  
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defense to a charge of noncompliance. Since penalties do not 

accrue during this period, the definition of a force majeure 

event should be narrowly drawn and the burden placed on the 

defendant to show that a force majeure event has occurred. In 

any event, neither increased costs nor financial difficulty 

should constitute a force majeure event. 

b. Dispute Resolution Period 


To avoid creating incentives to dispute consent decree 


obligations, stipulated penalties generally should accrue for 


any nonperformance occurring during the period of dispute. 


However, for limited types of disputes, EPA may agree to waive 


the accrual of penalties during the dispute resolution period. 


For example, consent decrees often permit the Agency to require 


that additional work be performed beyond that specifically 


provided for in the work plan. Where the defendants become 


aware of substantial "mid-course corrections" after the decree 


is signed, it may be appropriate to forego stipulated penalties 


during any legitimate dispute re ated to the additional work 


sought by EPA. 


Stipulated penalties will not be collected if the defendant 


wins the dispute. In addition, in apxopriate circumstances 


the Agency may use its discretion not to collect stipulated 


penalties, in whole or in part, which have accrued during the 


dispute resolution period. 




. .  
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c. Period of Cor rec t ion  by Defendant 

A s t i p u l a t e d  p e n a l t i e s  p rov i s ion  may i n d i c a t e  t h a t  p e n a l t i e s  

w i l l  a cc rue  u n t i l  t h e  v i o l a t i o n  i s  c o r r e c t e d  by t h e  defendant .  

To m i n i m i z e  u n c e r t a i n t i e s  and f o s t e r  t imely  and f u l l  compliance. 

such a s ta tement  should s p e c i f y  t h a t  p e n a l t i e s  w i l l  a cc rue  

through t h e  -l a s t  day o f  c o r r e c t i o n ,  as determined by t h e  Agency, 

r a t h e r  than cease  t o  accrue  on t h e  day t h e  defendant  begins t o  

c o r r e c t  t h e  v i o l a t i o n .  

d .  Missed  In t e r im  Deadlines 

Some dec rees  provide  t h a t  p e n a l t i e s  f o r  i n t e r im  d e a d l i n e  

v i o l a t i o n s  w i l l  n o t  be sought i f  t h e  defendant  meets t h e  f i n a l  

complet ion d a t e .  S ince  i n  many i n s t a n c e s  t h e  f i n a l  dead l ine  i s  

t h e  most impor tan t ,  t h e  p e n a l t i e s  f o r  v i o l a t i o n s  of i n t e r i m  

mi l e s tones  may be waived i n  some cases .  I t  should be c l e a r  t o  

t h e  de fendan t ,  however, ' t h a t  i f  t h e  f i n a l  d e a d l i n e  i s  missed,  

t h e  p e n a l t i e s  f o r  i n t e r i m  d e a d l i n e  v i o l a t i o n s  w i l l  be sought i n  

a d d i t i o n  t o  t h o s e  which would accrue  a f t e r  t h e  f i n a l  dead l ine .  

The "Guidance f o r  Draf t ing  J u d i c i a l  Consent Decrees" n o t e s  t h a t  

i n t e r i m  d e a d l i n e  p e n a l t i e s  may be c o l l e c t e d  up f r o n t  and placed 

i n t o  an escrow accoun t ,  t o  be r e tu rned  t o  t h e  defendant  i n  t h e  

event  t h e  f i n a l  compliance d e a d l i n e  i s  met. I d .  a t  24. 
,I 

e. Gra'ce Per iod  

Some p r i o r  decrees  provided ' f o r  a f ixed  pe r iod  immediately 

fo l lowing  n o t i f i c a t i o n  of a v i o l a t i o n  i n  which t h e  defendant  

was g iven  t h e  oppor tun i ty  t o  exp la in  h i s  noncompliance and/or  



. .  
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c o r r e c t  i t  and du r ing  which s t i p u l a t e d  p e n a l t i e s  would n o t  

accrue.  The l e n g t h  of such g r a c e  pe r iods  has ranged from 3 t o  

30 days. However, by r e q u i r i n g  t h a t  every consent  d e c r e e  

c o n t a i n  s t i p u l a t e d  p e n a l t i e s ,  Congress has  endorsed a s t rong  

p re fe rence  f o r  s t r i c t  compliance with t h e  terms of a decree .  

While t h e  Agency does not  endorse t h e  use of g r a c e  p e r i o d s ,  i f  

a v i o l a t i o n  i s  e x p e d i t i o u s l y  reso lved  t h e  Agency may use  i t s  

d i s c r e t i o n  not t o  seek s t i p u l a t e d  p e n a l t i e s .  

11. Amount of S t i p u l a t e d  P e n a l t i e s  

1 .  General  Rule 

S i n c e  s t i p u l a t e d  p e n a l t i e s  a r e  intended t o  ensure  compliance, 

they should be s u f f i c i e n t  t o  provide  economic i n c e n t i v e s  t o  t h e  

defendant  t o  comply wi th  t h e  terms of t h e  consent  dec ree  i n  a 

t imely  fash ion .  The pena l ty  should n o t  be set  so low t h a t  t h e  

defendant  would p r e f e r  t o  pay t h e  pena l ty  r a t h e r  than perform 

-t h e  requi red  a c t i v i t y . 4 /  The re fo re ,  s t i p u l a t e d  p e n a l t i e s  should 

g e n e r a l l y  be s e t  a t  a l e v e l  designed t o  exceed t h e  amount of 

t h e  es t imated  sav ings  due t o  de lay .  In s e t t i n g  t h e  amount, t h e  

Agency should a l s o  t a k e  i n t o  c o n s i d e r a t i o n  t h e  g r a v i t y  of t h e  

v i o l a t i o n  and t h e  degree  of harm or danger t o  t h e  p u b l i c  o r  

environment which might r e s u l t  from t h e  v i o l a t i o n .  

1 

-41 Actual  performance i s  r equ i r ed  r e g a r d l e s s  of t h e  payment 
of p e n a l t i e s .  The Agency r e s e r v e s  t h e  r i g h t  t o  seek in junc

t i v e  r e l i e f ,  modify t h e  d e c r e e ,  o r  s eek  o t h e r  remedies i n  such 
instances .  



Each s t i p u l a t e d  p e n a l t i e s  p rov i s ion  should s t a t e  a f i x e d-
amount pe r  day t o  be imposed. Th i s  "sum c e r t a i n "  p u t s  t h e  

defendant  on n o t i c e  of t h e  p o t e n t i a l  e x t e n t  of h i s  o b l i g a t i o n  

-b e f o r e  a v i o l a t i o n  occurs .51 The "undetermined amount" approach 

( i . e . ,  "defendant  s h a l l  pay 2-t o  $5000/day") should n o t  b e  used 

s i i ice  i t  makes t h e  amount of t h e  pena l ty  s u b j e c t  t o  f u r t h e r  

r e s o l u t i o n .  The "undetermined amount" may d e s t r o y  t h e  economy 

of u s ing  s t i p u l a t e d  p e n a l t i e s  s i n c e  t h e  p a r t i e s  must t hen  

r e s o l v e  t h e  u l t i m a t e  amount. 

2. E s c a l a t i n g  Pena l ty  

Consent dec rees  should provide  t h a t  t h e  p e r  diem amount of 

t h e  pena l ty  w i l l  i n c r e a s e  wi th  incrementa l  i n c r e a s e s  i n  t h e  

per iod of noncompliance. For example, a f ixed  p e n a l t y  of 

$5,000 per  day might i n c r e a s e  co $10,000 per  day a f t e r  t h e  1 5 t h  

day of noncompliance, and $15,000 p e r  day a f t e r  t h e  30th day. 

E s c a l a t i n g  p e n a l t i e s  w i l l  g i v e  t h e  defendant  added i n c e n t i v e  t o  

come i n t o  compliance,  and i t  is recommended t h a t  they  b e  used 

as a g e n e r a l  r u l e .  

-5 1  To t h e  e x t e n t  t h a t  EPA r e s e r v e s  i t s  r i g h t s  t o  seek penal-
t i e s  under SARA S 109 or c i v i l  contempt o r d e r s ,  however, 

t h e  "sum c e r t a i n "  argument i s  r e a l l y  only  an i n d i c a t i o n  of 
t h e  minimum amount f o r  which a consent  d e c r e e  v i o l a t o r  may
be l i a b l e .  
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3 .  Sharing P e n a l t i e s  wi th  t h e  S t a t e 6 1  

Genera l ly ,  c i v i l  p e n a l t i e s  may be shared with a S t a t e  i f  

t h e  S t a t e  has  a c t i v e l y  p a r t i c i p a t e d  i n  t h e  l i t i g a t i o n ,  a c t i v e l y  

sought such p e n a l t i e s ,  and S ta t e  l a w  provides  independent 

-a u t h o r i t y  f o r  t h e  S t a t e  t o  seek  c i v i l  p e n a l t i e s . 7 1  In a d d i t i o n ,  

[ t l h e  p e n a l t i e s  should be d iv ided  i n  a proposed 
consent  d e c r e e  based on t h e  l e v e l  of p a r t i c i 
pa t ion  and t h e  p e n a l t y  assessment a u t h o r i t y  of 
t h e  s t a t e  o r  l o c a l i t y  ....[T]he d i v i s i o n  should 
r e f l e c t  a f a i r  apportionment based on t h e  tech
n i c a l  and l e g a l  c o n t r i b u t i o n s  of t h e  p a r t i c i 
p a n t s ,  wi th in  t h e  l imits of each p a r t i c i p a n t ' s  
s t a t u t o r y  e n t i t l e m e n t  t o  p e n a l t i e s .  

"Divis ion of P e n a l t i e s  w i t h  S t a t e  and  Local Governments" a t  3. 

Any agreement t o  s h a r e  p e n a l t i e s  w i th  a S t a t e  must be descr ibed  

i n  t h e  consent  decree .  "Divis ion of P e n a l t i e s  with S t a t e  and 

Local Governments" a t  2. 

C. C o l l e c t i o n  of S t i p u l a t e d  P e n a l t i e s  

1 .  General  Rule 

S i n c e  Agency p o l i c y  encourages aggres s ive  pos t - se t t l emen t  

enforcement ,  i t  i s  e s s e n t i a l  t o  t h e  i n t e g r i t y  of t h e  enforce

ment program t h a t  s t i p u l a t e d  p e n a l t i e s  b e  c o l l e c t e d .  Every 

-6/ Note t h a t  Sec t ion  1 2 1 ( e ) ( 2 )  of SARA g i v e s  S t a t e s  t h e  au thor -
J 	 i t y  t o  en fo rce  t h e  s t i p u l a t e d  p e n a l t i e s  s e c t i o n  of consent  

dec rees .  

-7 1  Pena l ty  d i v i s i o n  i s  a m a t t e r  for d i s c u s s i o n  only  between 
t h e  governmental p a r c i e s ,  and  i t  i s  i n a p p r o p r i a t e  f o r  t h e  

defendant  t o  p a r t i c i p a t e  i n  such d i s c u s s i o n s .  "Divis ion of 
P e n a l t i e s  w i t h  S t a t e  and Local Governments" (OECM, October 3 0 ,  
1985) a t  3. 
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e f f o r t  s h a l l  b e  made t o  c o l l e c t  s t i p u l a t e d  p e n a l t i e s  both t o  

d e t e r  f u t u r e  noncompliance by de fendan t s  and t o  main ta in  t h e  

Agency's enforcement c r e d i b i l i t y .  The Agency thus  w i l l  n o t  

h e s i t a t e  t o  i n i t i a t e  j u d i c i a l  a c t i o n s  t o  en fo rce  t h e  s t i p u l a t e d  

p e n a l t i e s  p rov i s ion  of consent  decrees .  

2 .  Procedure f o r  C o l l e c t i n g  P e n a l t i e s  

F o r f e i t u r e  i s  t h e  b e s t  method of c o l l e c t i n g  p e n a l t i e s  and 

should be provided f o r  i n  t h e  decree .  Under t h i s  procedure,  

-upon n o t i c e  of a v i o l a t i o n 8 /  t h e  defendant  w i l l  have a s t a t e d  

number of days t o  pay t h e  pena l ty  or t o  move t h e  i s s u e  i n t o  

d i s p u t e  r e s o l u t i o n .  

Consent d e c r e e s  should not  c o n t a i n  a l i m i t a t i o n s  per iod 

f o r  demanding s t i p u l a t e d  p e n a l t i e s  which r e s u l t s  i n  t h e  waiver 

of p e n a l t i e s  t h a t  a r e  not  demanded w i t h i n  a s p e c i f i e d  per iod of 

time. 

3. Payment of P e n a l t i e s  

The s t i p u l a t e d  p e n a l t i e s  s e c t i o n  should i n d i c a t e  t o  whom 

monies a r e  payable. This  is  p a r t i c u l a r l y  important f o r  a c t i o n s  

brought  under CERCLA,  s i n c e  t h e  "Superfund" i s  p a r t i a l l y  rep len

i shed  by monies paid under t h a t  s t a t u t e .  Although monies 

c o l l e c t e d  pursuant  t o  RCRA g e n e r a l l y  a r e  paid t o  t h e  "Treasurer  

of t h e  United S t a t e s , "  s t i p u l a t e d  p e n a l t i e s  c o l l e c t e d  pursuant  

- P e n a l t i e s  should begin t o  accrue  on t h e  day on which t h e  vio
l a t i o n  a c t u a l l y  occurs  and not  when t h e  Agency l a t e r  d i scove r s  

i t  o r  g i v e s  n o t i c e  t o  t h e  defendant .  



- 1 1  -
t o  C E R C L A  v i o l a t i o n s  a r e  t o  b e  made payable t o  t h e  "Hazardous 

-Substances Superfund. "9 /  A l l  p e n a l t i e s  should be paid by c e r t i f i e d  

check,  c o n t a i n  t h e  complete a d d r e s s  of t h e  defendant ,  i nc lude  

t h e  s i t e  i d e n t i f i c a t i o n  number i f  t h e r e  is one,  and r e f e r e n c e  

t h e  c a s e  name and c i v i l  a c t i o n  number. 

D. Use of O t h e r  Remedies 

C o l l e c t i o n  of s t i p u l a t e d  p e n a l t i e s  i s  n o t  t h e  s o l e  remedy 

f o r  v i o l a t i o n s  of a decree.  There may be t imes when t h e  Agency 

w i l l  seek a d d i t i o n a l  remedies ,  such a s  t h e  c o u r t ' s  e q u i t a b l e  

contempt powers o r  t h e  c o l l e c t i o n  of a d d i t i o n a l  p e n a l t i e s  under 

SARA o r  o t h e r  a p p l i c a b l e  a u t h o r i t i e s .  -See ,  s,SARA S 109. 

Thus, t o  p re se rve  t h e  Agency's r i g h t s ,  each s e c t i o n  on s t i p u l a t e d  

p e n a l t i e s  should s t a t e  t h a t  t h e s e  p e n a l t i e s  a r e  " i n  a d d i t i o n  t o ,  

and not  i n  l i e u  o f "  t h e  Agency's r i g h t  t o  o t h e r  s a n c t i o n s  f o r  

v i o l a t i o n s  of  t h e  decree.101-

-9 /  This  i s  supported by  t h e  guidance memorandum on "Remittance 
of  F ines  and C i v i l  P e n a l t i e s "  (OECN,  A p r i l  1 5 ,  1985) which 

i n d i c a t e s  t h a t  " a l l  Superfund b i l l i n g s "  should go i n t o  a lock-
box bank s p e c i f i c a l l y  des igna ted  f o r  Superfund monies. In 
a d d i t i o n ,  s i n c e  Sec t ion  107(c ) (3 )  of CERCLA d i r e c t s  t h a t  p u n i 
t i v e  damages go i n t o  t h e  Superfund, our  view i s  t h a t  CERCLA 
s t i p u l a t e d  p e n a l t i e s  should be depos i t ed  t h e r e  a s  well. 

J The address  f o r  t h e  CERCLA lockbox is: 

EPA - Superfund
P.O. Box 371003M 
P i t t s b u r g h ,  PA 15251 

- S u b j e c t ,  of c o u r s e ,  t o  any waiver of S e c t i o n - l 2 2 ( 1 )  penal-
t i e s  ( s e e  d i s c u s s i o n  a t  p. 3 ) .  



. .  
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E. Purpose and Use of T h i s  Guidance 

Th i s  guidance and any i n t e r n a l  procedures  adopted for i t s  

implementation a r e  intended s o l e l y  a s  guidance for employees 

of t h e  United S t a t e s  Environmental P r o t e c t i o n  Agency. They 

do n o t  c o n s t i t u t e  rulemaking by t h e  Agency and may n o t  b e  

r e l i e d  upon t o  c r e a t e  a r i g h t  o r  a b e n e f i t ,  s u b s t a n t i v e  o r  

p rocedura l ,  en fo rceab le  a t  law o r  i n  e q u i t y ,  by any person. 

T h e  Agency may t ake  a c t i o n  a t  v a r i a n c e  wi th  t h i s  guidance o r  

i t s  i n t e r n a l  implementing procedures.  
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APPENDIX 

MODEL STIPULATED PENALTIES P R O V I S I O N S ~ ~ /  

-. STIPULATED PENALTIES 

1 .  Defendant s h a l l  pay s t i p u l a t e d  p e n a l t i e s  i n  t h e  amounts 
s e t  f o r t h  i n  paragraph 9 t o  t h e  United States  [ a n d / o r  t h e  S t a t e  
o f  -] f o r  f a i l u r e  t o  comply wi th  [ s e c t i o n s  o f ]  t h i s  
Consent Decree, u n l e s s  excused under p a r a g r a p r  ("Force
Majeure"). Compliance by Defendant s h a l l  i n c l u r c o m p l e t i o n  of 
an a c t i v i t y  u n d e r  t h i s  d e c r e e  o r  a p l a n  approved under t h i s  
d e c r e e  o r  any m a t t e r  under t h i s  dec ree  i n  an a c c e p t a b l e  manner 
and w i t h i n  t h e  s p e c i f i e d  t ime schedules  i n  and approved under 
t h i s  Decree. [ I f  Defendant f a i l s  t o  meet [ s p e c i f i e d ]  i n t e r i m  
d e a d l i n e s ,  b u t  meets  t h e  f i n a l  completion d a t e  f o r  t h e  work t o  
be performed h e r e i n ,  t h e  p e n a l t i e s  f o r  missed in t e r im  d e a d l i n e s  
a r e  excused].  Any m o d i f i c a t i o n s  of t h e  time f o r  performance 
pursuant  t o  s e c t i o n- ("Modif ica t ions")  s h a l l  be i n  w r i t i n g .  

2 .  A l l  p e n a l t i e s  begin  t o  accrue  on t h e  day t h a t  complete 
performance i s  due o r  a v i o l a t i o n  o c c u r s ,  and cont inue  t o  
acc rue  through t h e  f i n a l  day o f  c o r r e c t i o n  of t h e  noncompliance. 
Nothing he re in  s h a l l  p revent  t h e  s imultaneous a c c r u a l  of sep
a r a t e  p e n a l t i e s  f o r  s e p a r a t e  v i o l a t i o n s  of t h i s  Decree. 

3. Following P l a i n t i f f ' s  de t e rmina t ion  t h a t  Defendant has  
f a i l e d  t o  comply wi th  t h e  requirements  of t h i s  Decree, P l a in -
t i f f  s h a l l  g i v e  Defendant w r i t t e n  n o t i f i c a t i o n  of t h e  same and  
d e s c r i b e  t h e  noncompliance. Said n o t i c e  s h a l l  a l s o  i n d i c a t e  
t h e  amount of p e n a l t i e s  due. 

4.  A l l  p e n a l t i e s  owed t o  t h e  United S t a t e s  [ o r  S t a t e ]  
under t h i s  s e c t i o n  s h a l l  be payable  wi th in  30 days of r e c e i p t  
of t h e  n o t i f i c a t i o n  of noncompliance, u n l e s s  defendant  invokes 
t h e  d i s p u t e  r e s o l u t i o n  procedures under s e c t i o n  . P e n a l t i e s  
s h a l l  accrue  from t h e  d a t e  of v i o l a t i o n  r e g a r d l e T o f  whether 
EPA [ o r  t h e  S t a t e ]  has  n o t i f i e d  Defendant of a v i o l a t i o n .  
I n t e r e s t  s h a l l  begin t o  accrue  on t h e  unpaid ba lance  a t  t h e  end 
of t h e  30-day per iod .  Such p e n a l t i e s  s h a l l  be paid by c e r t i f i e d  
check t o  ["Treasurer  of t h e  United S t a t e s "  f o r  RCRA p e n a l t i e s ,  o r  
"Treasurer  of t h e  S t a t e  of X " ,  o r  t o  t h e  "Hazardous Substances 
Superfund" f o r  CERCLA p e n a l t i e s ]  and s h a l l  con ta in  Defendant 's  

, I  	 complete *and c o r r e c t  a d d r e s s ,  t h e  s i t e  name, [ t h e  s i t e  s p i l l  
i d e n t i f i e r  number (SSID)] ,  and t h e  c i v i l  a c t i o n  number. A l l  

-1 1 1  Brac.keted p r o v i s i o n s  a r e  o p t i o n a l .  
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checks s h a l l  b e  mailed t o  [ t h e  a p p r o p r i a t e  Federa l  lockbox bank 
o r  S t a t e  p o s t a l  addres s ] .  

5 .  Nei the r  t h e  f i l i n g  of a p e t i t i o n  t o  r e s o l v e  a d i s p u t e  
nor  t h e  payment of p e n a l t i e s  s h a l l  a l t e r  i n  any way Defendant 's  
o b l i g a t i o n  t o  complete t h e  performance requi red  hereunder.  

6. Defendant may d i s p u t e  P l a i n t i f f ' s  r i g h t  t o  t h e  s t a t e d  
amount of p e n a l t i e s  by invoking t h e  d i s p u t e  r e s o l u t i o n  procedures
under s e c t i o n- h e r e i n .  [ P e n a l t i e s  s h a l l  accrue  but  need n o t  
be paid du r ing  t h e  d i s p u t e  r e s o l u t i o n  per iod .  I f  t h e  D i J t r i c t  
Court becomes involved i n  t h e  r e s o l u t i o n  of t h e  d i s p u t e ,  t h e  
per iod  of d i s p u t e  s h a l l  end upon t h e  render ing  of a d e c i s i o n  by
t h e  District Court r e g a r d l e s s  of whether any p a r t y  appea ls  such 
d e c i s i o n ] .  If Defendant does n o t  p reva i l  upon r e s o l u t i o n ,  
P l a i n t i f f  has t h e  r i g h t  t o  c o l l e c t  a l l  p e n a l t i e s  which accrued 
p r i o r  t o  and dur ing  t h e  p e r i o d  of d i s p u t e .  [ I n  t h e  event  of an 
a p p e a l ,  such p e n a l t i e s  s h a l l  be placed i n t o  an escrow account  
u n t i l  a d e c i s i o n  has been rendered by t h e  f i n a l  c o u r t  of appea l ] .  
I f  Defendant p r e v a i l s  upon r e s o l u t i o n ,  no p e n a l t i e s  s h a l l  be 
payable.  

7.  No p e n a l t i e s  s h a l l  accrue  f o r  v i o l a t i o n s  of t h i s  
Decree caused by even t s  beyond t h e  c o n t r o l  of Defendant as 
i d e n t i f i e d  i n  Sec t ion  - h e r e i n  ("Force Majeure)"]12/ .  Defen
d a n t  has t h e  burden of proving f o r c e  majeure o r  compriance w i t h  
t h i s  Decree. 

8. If Defendant f a i l s  t o  pay s t i p u l a t e d  p e n a l t i e s ,
P l a i n t i f f  may i n s t i t u t e  proceedings t o  c o l l e c t  t h e  p e n a l t i e s .
However, no th ing  i n  t h i s  s e c t i o n  s h a l l  be construed a s  prohib
i t i n g ,  a l t e r i n g ,  o r  i n  any way l i m i t i n g  t h e  a b i l i t y  of P l a i n t i f f  
t o  s eek  any o t h e r  remedies or s a n c t i o n s  a v a i l a b l e  by v i r t u e  of 
Defendant ' s  v i o l a t i o n  of t h i s  Decree o r  of t h e  s t a t u t e s  and 
r e g u l a t i o n s  upon which it is  based. 

9. The fo l lowing  s t i p u l a t e d  p e n a l t i e s  s h a l l  be payable  
pe r  v i o l a t i o n  per  day t o  t h e  United S t a t e s  [ a n d / o r  S t a t e ]  f o r  
any noncompliance i d e n t i f i e d  i n  subparagraph 1 above131:-

-1 2 1  With t h e  except ion  of s t i p u l a t e d  p e n a l t i e s  c l a u s e s  i n  
consent  d e c r e e s  provid ing  s o l e l y  f o r  cash  payments, most 

dec rees  w i l l  i nc lude  f o r c e  majeure c l a u s e s .  

-' 3 1  Please n o t e  t h a t  t h e  pena l ty  amounts set  o u t  above a r e  only  
examples,. and t h e  amounts may vary  wi th  each i n d i v i d u a l  

c a s  e. 
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[ Amount/Day Period of Noncompliance 

$ 5,000 1st thru 14th day 

$10 ,000  15th thru 30th day 

$ 1  5 .000 3 1 s t  day and beyond 1 
10. No payments made under t h i s  s e c t i o n  s h a l l  be tax deduc

t i b l e .  

1 1 .  This s e c t i o n  s h a l l  remain i n  f u l l  force  and e f f e c t  for  
the term of  t h i s  Decree. 

J 
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