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r·U::HORANDUM OF li.GRFEr-tP.1. T 
REGARDING PERMIT AND ENFORCEHENT PROGRAHS 

BETWEEN THE 
DIRECTOR, STATE OF HAWAII DEPARTMENT OF HEALTH 

AND THE 
REGIONAL ADMINISTRATOR, REGION IX, Eti'VIRONMENTAL PROTECTION AGENCY 

The Director, State of Hawaii Department of Health (hereinafter 
the "Director" and "Department", respectively) and the Regional· 
Administrator; Region IX, Environmental Protection Agency 
(hereinafter the "Regional Administrator" and "Agency", 
respectively}, in order to ensure a unified and coordinated 
program of \-Tater quality control in Hawaii, believe it highly 
desirable to develop understandings in various program areas. 
Th~ Regional Administrator and the Director have entered into 
this ~·!etnorandum of Agreement to delineate the res~ective respon
sibilities of the Department and the Agency for operation of 
cooperative state-federal waste discharge permit and enforcement 
programs. This agreement establishes policies and procedures 
and provides .broad guidance for issuance of National Pollutant 
Di~charge Elimination S~stem (hereinafter "NPDES") permits in
the· State of·' Hawaii in accordance ""ith the 1972 Ar:"Lendments to 
the Federal i'later PoJ,l..y.tion Control Act (P.L. 92-soo·, 33 u.s.c. 
1251 et seq~, hereinafter the "Act"). With respect to the 
NPDES permit program and resulting enforcement programs they 
do hereby ·agree as follows: 

I. General Understandings and Policies 

A. 	 .It shall be the policy of Region ix of the Agency 
and the Department to fully coordinate and coooerate 
in the issuance of waste discharge permits under the 
NPDES. ·Furthermore, the Department and Agency shall 
mutually assist each other in all appropriate ways 
necessary to promote ahd conduct an enforcement 
program capable of providing maximum effectiveness 
in achieving federal and state objectives for the 
regulation of water quality. Periodically, the 
Director and the Reqional Administrator, or their 
authorized representatives# shall meet to review 
the state_permit and enforcement activities and 
procedures under this agreement, and to revise such 
procedures as necessary to achieve compliance with 
federal and state objectives. 
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B. 


C. 
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D. 
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In accordance with. nati.onal -pol{c_y as expressed 
in Section 101 (b) of the Act, ~t ~recognized 
that the issuance of NPDES permits and enforcement 
actions necessary for the protection and enhance
ment of waters in Hawaii are the primary responsi
bilities of the Department. The Agency has a 
primary role in providing policy guidance and, 
where feasible and appropriate, in providing 
financial and technical assistance. Furthermore, 
the Agency has a sUbstantial interest in the issuance 
of permits and· related enforcement- matters. · 

Following approval of the State's program pursuant 
to Section 402 of the Act, the Depar.t:ment, under 
state statutes and regulations, shall process and 
issue NPDES permits which are consistent and compat
ible vli th the Act and \'lith. the regulations and 
guidelines adopted thereunder. The Agency may pro
vide written comments or recommendations on, or 
objections to, any NPDES permit to be.... issued. As 
used in this agreement, any "objections" transmitted 
to the Department by the Agency shall only be those 
which speci'fically identify a lack of compliance
with the Act or regulations and guidelines adopted 
thereunder. Whenever the Agency "objects" to the. 
issuance of an NPDES permit pursuant to the proce
dures contained in this agreement, the Department 
shall not issue that permit until all "objections" 
of the Agency have been eliminated. "Comments" or 
"recornrn~ndation·s ,. may relate· to any matters not 
covered by "objections", as defined above. The 
Department shall take any co~~ents or recorrmenda
tions made_by the Agency under .consideration. If 
any comment or recorn.'ltlendation is not accepted for 
inclusion in the permit, the Department shall no
tify the Agency in writing of its disposition of 
such comment or recorrunendation, together \·lith its 
reasons for not including it in the permit. 

The Department, with technical assistance from and 
review by Region IX of the Agency, shall have 
responsibility for issuance of all NPDES permits 
in the State of H~waii, except for point source 
discharges from federal facilities. Region IX of 

----the Agency,- \vith technical assistance from and 
review by the Department, shall have responsibility· 
for-issuance of NPDES permits for point source dis
charges from federal facilities and discharges to 
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the contiguous zone and beyond. , '!'he Agency shall 
take 	any comments or reco~~en~t~s made by the 
Department 	under consideration. I~ any comment or 
recorr~~ndation is not accepted for inclusion in the 
permit, the Agency.shall notify the Department in 
writing of 	its disposition of such comment or 
reco!!'.mendation, together "lith its reasons for not 
including it in the permit. 

II. Definitions 

All 	terms and phrasesused in this agreement shall have 
the same meaning as in the Act and Chapter 342, Hawaii 
Revised Statutes and amendments thereto or regulations 
promulgated thereunder. 	 · 

III. Permit Program 

A. 	 Transmittal of·Data from Agency 

1.. 	 All relevant data collected by the Agency prior 
to final approval of the state permit program 
shall be transmitted to the Department. Such 
data shall include: 

(a) 	 Copies of all complete and pending Refuse - -- 
Act and NPDES applications received by the 
Ag.ency for facilities in the State of 
Hawaii, including copies of all pertinent 
correspondence between applicants and 
the Agency regarding such applications. 

(b) 	 Copies of any fact sheets, public notices 
and propDsed permits drafted by the Agency 
for facilities in the State-of Hawaii. 

{c) 	 Any other documents, reports, or other 
pertinent data on facilities in the State 
of Hawaii which have applied for NPDES 
permits. 

2. 	 Within sixty {60) days after final approval of 
the state permit program, the Agency shall 

_transmit such material to the Department, ex
cept that if the Agency identifies any appli 

----····------·--------·---cation 	which-·i t considers -to--be- incomplete, 
it· shall transmit the application ~o the 
Department together '!.vith (i) a statement by 
the Agency that it considers the app~ication 
to be incomplete, and (ii) a list of the .in
formation that the Agency believes is necessary 
to complete such application. 

;.; .
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3. 	 For each applicat'ion ide~.~d by the Agencv 
a~ incomplete and transrn~tted to the Department, 
the Department shall obtain the necessary infor
mation from the discharger and complete the 
application. Once the Department has determined 
that the application is complete, it shall 
trans~it to the Agency two (2) copies of the 
completed application and cover letter indicat
ing that the application has been determined to 

____________ 	be complete. The Agency.shall then,. if it 
considers the application to be complete, so 
certify in writing to the Department. 

B. 	 Transmittal of Data to Agency 

1. 	 The Department shall ensure that copies of all 
NPDES forms, including, but not limited to, 
NPDES applications, NPDES reporting forms, 
and other uniform national forms which have 
not been revie\'led for completeness by" the 
Agency, shall be promptly transmitted to the 
Agency upon receipt by the Department. 

2. 	 The Department shall also ensure that the Agency 
shall receive copies of the notices submitted - -
to the Department from publicly owned treatment 
works, as detailed in 40 CFR 124.45(d) and (e). 

c. . 	 Processing of NPDES Applications 

1. 	 All applications received by the Department 
from the Agency or directly from applicants 
shall be revie'tved initially by the Department 
for completeness. · Applications "Vlhich ·are 
obviously incomplete shall not be accepted by 
the Department for filing and shall be returned 
to the applicants for completion. 

2. 	 The Department shall transmit to the Agency two 
(2) copies of each application determined by the 
Department to be complete. The Agency shall then 
notify the Department in writing of any deficien
cies in such applications. The Agency shall 
specify the nature ot its objections to the 
appiications and the information required as a 
condition to elimination of the objections. 
The Department shall contact the applicant to 
obtain the necessary _information to complete 
the application and shall~send such information 
to the Agency. 

. -
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3. If within twenty (20) d~s after receipt of an 
application by the Agen6y ,;.-~Department receives 
no notification from the~gency that such appli 
cation is incomplete, the Department may deem the 
application to be complete. ·As to any application 
which the Agericy notifies the Department is in
complete, the Department shall issue no NPDES 
permit or public notice, t·ihether in draft or · 
final form, pursuant ·to that application, until 
it has received written notice from the Agency 
that the application is complete. 

4. 	 As to any completed NPDES short form application 
received from the Department, the Agency shall 
notify the Department of any discharge for which 
an NPDES standard form application shall be sub
mitted. 

D. 	 Effluent Limitations Guidelines 

In processing NPDES permit apolications and drafting 
NPDES permits the Department shall apply effluent 
limitations which are at least as stringent as those 
required by effluent guidelines and standards pro
mulgated from time to time in the Code of Federal 
Regulations. It is possible, however, that data 
which could affect the effluent limitations ~epr~
senting the degree of effluent reduction attainable .. 
by the application of the best practicable control 
technology currently available have not been avail 
able to the Agency in development of such guide·
li~es and, as a result, these limitations should 
be adjusted for certain plants in an industry or 
industrial subcategory, pursuant to the procedures 
provided in the effluent guidelines for making 
such adjustment, as follows. 

1. 	 An individual discharger or other interested 
person may submit evidence to the Department 
that factors relating to the equipment or 
facilities ·involved, the proce~s applied, or 
such other technical factors related to such 
discharge, are fundamentally diffe-rent from 
the factors considered in the establishment 
of the guidelines. 

2. 	 On the basis of such evidence· or other avail~ 
able inf<;>rmation, the Department shall make 
a written finding that such factors are or 
are not fundamentally different for that 

. ... ~ 
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Development Docu~~nt f~f th€ effluent guide
lines. If such fundar.tent¥·1-~~..;Ufferent fac
tors 	are found to exist, the Department shall 
establish for the discharger effluent limita
tions in the NPDES permit either more or less 
stringent than the limitations established in 
the applicable effluent guidelines to the ex
tent 	dictated by such fundamentally different 
factors. 

3. 	 Such limitations must be approved by the 
Administrator of the Agency. The Department 
shall forward such modified limitations, to
gether with its written finding and justifi 
cation therefor, to the Agency pursuant to 
the pro~edures in paragraphs 2 and 4 of sec
tion H below. The Administrator may approve 
or disapprove such limitations or specify 
other limitations. The permit shall not take 
effect until that determination has been made • ... 

4. 	 Any public notice of a permit application or 
public hearing, if it regards a permit contain
ing effluent limitations dictated by fundament
ally different factors, shall state such. and· 
shall briefly describe the reasons for such . 
limitations. The notice shall~also state that 
such limitations are subject to review a~d ap. .
proval by the Adrn~n~strator. 	

~~ 

E. 	 Thermal Discharges 

Upon promulgation by the Agency of regulations under 
Section 316 of the Act, the Department shall provide 
the Agency with written guidance o~_how the Department 
shall comply with the intent of such regulations and 
the Department shall utilize such regulations and 
guidance in the administration of its permit program. 

F. 	 Public Access to Infor~ation 

1. 	. All information received by the Department 
relating to the NPDES permit program must be 
released to the public unless such information 
is afforded confidential treatment. 

-~ .. 	 -6
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2. 	 If the information being~on"Si-dered for con

fidential treatment is contained in an !1PDES 
form, the Department shall transmit a copy of 
such information to the Agency and request 
that the Agency concur in such determination 
of confidentiality. The Departmentshall make 
such information available to the public if the 
Agency, upon the advic.e of its·. General. Counsel, 
informs the Department in writing that the 
Agency does. not concur in-- the withholding of 
such information. 

3. 	 Any information accorded· confidential status 
by the Department, whether or not conti=iined in 
an NPDES form, shall be disclosed by the Depart
ment, upon written request therefor, to the 
Agency, or its authorized representative, who 
shall maintain the disclosed information as 
confidential. ... 

G. 	 Public Notice 

All public notices shall provide a thirty (30) day 
period for submission of written co~ents and oppo_r-_ ·
tunity for request for _,a public hearing on the 
activity. All nonconfidential records and infor
mation, including fact sheets,~oposed NPDES per
mit provisions, applications, and other supporting 
documents ·will be. available for public inspection 
and copying at the Department head~uarters and at 
such 	other locations as the Department shall de
signate. _ 

H. 	 Transmittal to Agency of Proposed Permits 

1. 	 It is in th~ best interest of the Agency and 
the Department to reach agreement on all terms 
and conditions to be contained in NPDES permits 
prior to issuance of a public notice. Accord
ingly( the Department will fonvard to the Agency 
for review each draft permit it proposes to 
issue at least thirty (30} days prior to the 
proposed.date of the public notice • 

. ····-------·--  ... 
2. 	 A~ the·time a public notice required by 

40 CFR 124.32 is issued, the Department shall 
transmit to the Agency one copy of the NPDES 
publib notice, fact sheet~, and p~oposed NPDES 
permit. The information transmitted 'tvith the 
proposed permit shall include any and all ~erms, 
conditions, requirements, or documents which . 
are. part of__the propos~d NP'DES p.er?t;it;·;. .,_. 

. -~·..... 
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3. 	 After a ~ublic n~tice 9PF~od has expired, the 

Department shall conside~:..Af~cornrnents received. 
a.? a result of the public notice and may modify 
the proposed NPDES permit as it considers 
appropriate. Public hearings shall be helc 
when and as provided for_in 40 CFR 124.36. 

4. 	 If a proposed NPDES permit is modified as a re
sult of the public notice or public hearing, or · 
if significant adverse comment is .received at 

.. . _ the hearing,-· a.. copy. of.. the proposed NPDES permit 
or revision thereof shall be . transmitted to the 
~gency _for review prior to issuance. 

I. EPA Review and Draft Permit Objections 

1. 	 The Department shall provide the Agency thirty 
(30) days from the time the proposed permit 
specified in either paragraph 2 or 4 of 
section H above is received by the Agency in 
which the Agency, pursuant to any right to 
object provided in Section 402(d) (2) of the 
Act, may comment upon, object to, or make 
recommendations with respect to the proposed 
NPDES permit. If the Department does not in
corporate into the final NPDES permit modifi~ 
cations recommended by the Agency, it shall 
state in wri~ng to the Agency its reasons 
for not so doing. 

2. 	 The- Department shall not issue a proposed NPDES 
permit if the Agency objects to its issuance. 
If no objection is received by the Department 

. within thirty ·{ 30) days as p·rovided above, the 
Department -may issue the ·permit. 

J. Transmittal of Data by Permittee to Agency 

The Department shall ensure that all NPDES permits 
issued by the Department require the permittee to 
transmit directly to the Agency one copy of all 
forms and _data required to be submitted by the 
permittee to the Department. 

K. 	 Transmittil to Agency of Issued Permits ~- ~-~ ---

The Depart.ment shall transmit to the Agency two (2) 
copies of every issued NPDES permit, together with 
any and all terms, conditions, requirements, or 
documents which are part · of . th~ NPDES permit or 
which affect the authotiz~tio~ by the NPDE~ permit 

"'· : . 
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of the discharge ~f pollutanl~: · The Department 
shall transmit the-above in~rmation at the same 
time the NPDES permit~is issu~~~the Department 
to the applicant. 

L. ·. Transmittal of Data to National Data Bank 

1. 	 The Departreent shall exert its best efforts 
to install a computer time share terminal. 
After such terminal is installed, the Depart- . 
ment shall transmit .to the National Data 
Bank by direct input to the General Point 
Source File (GPSF} all NPDES application 
information, permit processing .information, 
permit conditions - including compliance 
schedules and self-monitoring requirements, 
compliance reporting and self-monitoring · · 
report data, . as appropriate. 

2 • . 	 Until such time as the Department shall install 
a terminal, and for a neriod after instailation, 
the Agency I after coding by the..Department I 
shall transmit the NPDES information specified 
in paragraph 1 above to the National Data Bank • . 
During the period after installation, the De
partment, with assistance from the Agency, shall 
develop a capability for direct input to the · 
GPSF. When the Agency determines that the . 
Department has sufficient capability for direct 
~nput to the -GPSF, the Agency shall cease direct · · 
transmission to the National Data. Bank and. the 
Department shali .cornrnence this task. 

M. 	 Modification, Variation, Suspension or Revocation of 
NPDES P.erm~ts 

After public notice and opportunity for public hearing, 
the Department .shall notify the Agency \·rhenever it · 
finds it necessary or advisable to grant a variance 
from, or to modify,· suspend or revoke an NPDES permit 
in whole or in part for cause or for any other reason. 
The Agency shall have up to thirty (30) days to re
view and comment on proposed modifications. If no 
written objection is received from the Agency within 
thirty (30) days after the date the Agency receives 
notification of .the modification,· the Depar~~n.i; _______ ___ 

-- --·· -··--··---·----·-..·· ------ ....._:..-----may~eem -the-·proposed ·modi'fibation.. approved -~ - No 
modification o·f an NPDES permit to which the Agericy 
objects shall be made. 

:-9
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.. IV. compliance Honitoring and ~nspection1': 
A. 	 General 

It is -recognized that an efficient and well-organized 
monitoring and inspection program is necessary to 
ensure the success of the . NPDES. Such .success. \·lill 
be ensured only if the resources of the Agency and 
Department are coordinated so as t .o avoid duplication 
of effort. Primary responsibility for epsuring · 
compliance through monitoring resul.ts rests with 
the Department for all NPDES permits which the·y 

······- - -- -·-· ·· - ..- ---- issue...---- The Department· shall- when.. requested assist 
the Agency in monitoring compliance with permits . 
issued by the Agency to federal ·facilities in HaHaii 
and shall report the results of such monitoring to 
the Agency for evaluation. 

B. 	 Inspection and Sampling 

1. 	 On the first days of January, April, July, and 
October, the Department shall submit to the 
Agency a list ·of all compliance monitoring 
inspections, and specification of which inspec
tions will include 24-hour sampling, which the 
Department intends to c,onduct during the follo\>r~ 
ing quarter. This list shall be subject to re- ·
view and approval by the .Agency. 

2 •. 	 The .Qepartment shall develop an inspection 
program which ensures that as a minimum each 

··major di~charger will be insp~cted no less 
than once 'annually, and each minor discharger 
no less than once every two years. The state 
inspection program sha11 be consistent with 

_the principles described in "Program Guidance 
for Environmental Protection Agency Water 
Compliance Monitoring" .{Office of Water En
forcement, EPA, March· 1974). 

3. 	 All results of field monitoring by the Depart
ment shall be furnished in writing. to the Agency. 
The Agency shall notify the Department prior to 
the Agency's conducting any field monitoring 
activities, and shall provide the Department with 

.... .... ___res~l~_!_ of fi~~d -~C)~ito:t:ing act.i~;_ i;:ies. 

C. 	 l1oni toring and Review 

The Department shall, in consultation with the 
-.	 Agency, establish procedui:'es for monitoring com

plia-nce with the terms and conditions ·in NPDES 
p_errn.i.ts t;o be submitted to the Agency for review 
.which wil_l . in~~ude, as a minirnUJ!l, the following.. 
' ~~):.iyi_~i~S-~·. ,. · _--" ·' · . • 

-10

http:p_errn.i.ts
http:resul.ts


, . 


1. The Departmeni shall en?u~'~ that' 

• I{a) 	 All NPDES p~rrn1tsrt~xcept for certain 
specified minor dis~a~ to be agreed 
upon by the Department and the Agency, 
contain self-monitoring programs which 
vrill enable the Department and the Agency 
to determin-e \-Thether ·the discharger com
plies with all requirements and prohi
bitions; including effluent limitations, 
national standards of. performance, and· 
pretreatment and toxic effluent·stand
ards. _ 

(b) 	 All NPDES dischargers maintain records of 
all information resulting from monitoring 
activities for a period of ~t least three 
years, or during the course of any unre
solved litigation regarding the discharge, 
or such period as is required by the 
Department or the Agency, whichever shall 
be the longer period. ... 

(c) 	 r-.1onitoring information shall include for 
all samples (i) the date, exact place, 
and time of sampling; (ii) the dates 
analyses were performed; {iii) who per
formed the analyses; (iv) the analytical 
techniques/methods used; (v) the analy
tical quality control program applicable 
to the particular samples, the calibration 
and maintenance of instruments used, the 
replicate analyses and standard additions; 
and (vi) the results of any such analyses. 

(d) 	 Nonit-oring reports are submitted by each 
NPDES discharger to the Department and 
directly to the Agency at appropriate 
intervals, as specified in the permit. 

(e) 	 Monitoring results· are reported on the 
proper NPDES reporting form as specified 
and supplied by the Agency and are re
viewed on a periodic basis sufficient to 
determine that NPDES permit requirements 
are being met. 

(f) 	 Accuracy of effluent data jn monitoring 
reports submitted by permittees is peri 
odically verified. 

-11
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2 . 	 The Agency may specify .r~~: _acco~dance with 
40 CFR 124.61, additiofit·l·~~toring conditions 
to be included in such p~nits. The Depart
ment 	shall establish such additional monitor
ing requirements in any NPDES permit as the 
Agency may require in writing. 

3. 	 The Department shall review and evaluate, for 
possible permit violations, all notices re
ceived from publicly o~med treatment works 
for introduction of pollutants into such treat
men~ works from new sources, any substantial 
change in volurne.or character of pollutants 
being introduced into the treatment works at 
the time the permit is.issued, and progress 
tm.;ards compliance with pretreatment stand
ards ·by each. subject industrial user. 

4. 	 The Department shall review and evaluate }~DES 
monitoring data, as received, for possible 
violations of terms and conditious of the 
permit. 

V. Enforcement Action 

A. 	 General 

It is recognized that an effective and aggressive 
enforcement program is necessary to stimulate 
compliance with !:TPDES permit requirements and 
that 	the-State shall have primary responsibility 
for taking appropriate enforcement action against 
persons in violation of NPDES permits issued by 
the State. 

B. 	 Notifica~ion of Violations by State 

The Department shall develop and implement admin
istrative procedures for enforcement, to include, 
as a minimum, the following activities. 

1. 	 The Department shall ~nsure that the Agency is 
notified forthwith of any violation by any dis
charger of any effluent limitation, water qual
ity related effluent limitation, national stand
ard of-performance, pretreatment and toxic ef
fluent standard, r~DES filing requirement, com
pliance schedule, or of any failure to permit 
or carry out inspect~on, entry, or monitoring 

~. : . 	 -12
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activities. Normally, ~e~mo~itoring reports 
and reports of noncompl~anc~ as required by 
federal regulations to lf~ ·tr~smitted from 
_the permittee to the Agen~ \ail suffice to 
ITieet 	 the above requireMents; hovrever, ·in the 
event the Department determines that violations 
have 	occurred which are not included in the 
monitoring report or any other. requi-red re.port, 
the ·Department shall pro~ptly notify the Agency 
of such ·violations, and·shall identify the 
effluent limits exceeded, describe ·briefly 
any action or proposed action by the ~WOES 
permittee·· or the Department to·· comply or en
fo~ce compliance with the iirnits, _and describe 
any details whiqh tend to explain or mitigate 
an instance of noncompliance. 

2. 	 The Department shall submit quarterly reports 
of noncompliance as required by 40 CFR 124.44(d). 

c. 	 Proposed Enforcement Action 
... 

1. 	· The Department will i~~ediately initiate 
follow-up action, including enforcement, on 
those specific conditions in NPDES permits 
which have not been accornolished or where 
permit violations have oc~urred •. 

2. 	 . The Agency shall be advised of enforcement 
action undertaken by the Department, \vhether 
such enforcement action is administrative, 
criminal, or civil in nature, or a combination 
thereof. The Agency shall advise the Depart
ment of any enforcement procedures it may 
believe necessary other than -those taken by 
the· Department. · 

3. 	 The Department shall ensure that enforcement 
action is pursued vigorously, and that the 
Agency is advised of the progress of enforce
ment proceedings and of any hearing related 
to enforcement, vlhether administrative or 
jud{cial•. The Agency may participate in any 
administrative enforcement hearing and shall, 
within the resources available to. it, provide 
staff assistance upon request by the Depart

··ment 	in any public hearing relating to enforce
ment.· 

•· 
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D. 	 Notification by State-pf Vio!~tibn of Enforcement 

Orders J" ~ 

The Agency shall receive a copy of any correspondence, 
finding; order or directive related to compliance, 
whether administrative or jucicial, including any 
notifications or reports required by such order, and 
shall be forth,.;i th advised of any violation of any · 
such order or directive and of the proposed enforce
ment action to be undertaken by reason of violation,. 
of any hearings related thereto, of the progress 
thereof, and of the results of enforcement pro
ceedings. 

E. · . Danger to Health or Welfare of Persons 

1. 	 The Department shall ensure that.any pollution 
source or cornbination·of sources which by the 
discharge of pollutants substantially en9angers 
the health or welfare of persons is irmnediately 
subjected to appropriate enforcement proceedings, 
including, but not limited to, a request for 
injunctive relief. 

2. 	 The Department shall also ensure that the Agency 
receives immediate notice by telephone, or othe.r-
wise, of any actual or threatened endangerment 
to· the health or 't·;elfare resulting fr<iilk the 
actual or threatened discharge of pollutants 
into the Haters of the State. The Department 
shall utilize the telephone numbers identified 
in the current Regional Oil and Hazardous r1a
terials Contingency Plan to notify the Agency. 

F~ 	 Notification by Agency of Violations 

Whenever the Regional Administrator under his authority 
in Section 309{a) (1) of the Act makes a finding of a 
violation and notifies the Director and the person in 
alleged violation of such finding, the Director shall 
immediately respond to such notification by advising 
the Regional Administrator of the action proposed with 
respect to such violation. Nothing in this agreement 
shall be construed to limit the authority of the 
Regional Administrator to take action pursuant to 
Section 309 of the_Act .. Ho"t-;ever, generally .the 
Regional Administrator "t-lill undertake direct enforce
ment action under Section 309 only when the Depart
_rnent is unable or unwilling to take appropriate 
enforcement action or when enforcement proceedings 
are unduly delayed. · 

•. 
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VI. Hell Disposal 
I 

1. 	 The Agency shall transmit tcrf~he~ Department any 
policies, technical informati~ ~requirements 
specified by the Administrator in ·regulations issued 
pu.rsuant to the Act, or in directives issued to 
Region IX of the Agency, concerning the disposal 
of pollutants into wells. 

2. 	 In· accordance with the re.quirements of 40 CFR 124.80, 
the Department shall establish a · perm~t program 
to control the disposal of po~lutants into wells. 
Any suchdisposal shall be prohibited · unless the 
Director finds that such disposal is sufficiently 
controlled to protect the public health and welfare 
and to ~revent pollution of ground and surface 
water resources. 

VII. 	 Agency l·Iaiver 

The Regional· Administrator may expressly tvaive any and 
all of ·his rights to: .... 

(a) 	 receive, review, object to, or comment on 
copies of NPDES forms, NPDES applications, 
or proposed NPDES permits, · 

(b) 	 receive issued NPDES permits and orders, and 

(c) · receive notice of, revie~~ object to, or 
comment on intended revisions or modifications 
of particuLar NPDES permits or orders·, 

with respect to any class, type or size of discharge within 
any category of point sources and wi~h respect to ~is~harges 
to particular navigable waters or:. parts .th.ereof. Such · 
written waiver must be issued by the Regional Adminis
trator before the Department may cease to transmit such 
forms, permits and relevant information to the Agency. 

VIII. 	 Chanaes in State Statutes, Requlations, Directives, Forms 
or Standard Test Methods 

1. 	 Prior to taking any action to propose or effect any 
substantial amendment, rescission or repeal' of any 
statute, regulation, directive or form \'lhich has · 

--	 · · ....... ··--···-been ·-submitted to ·the · Agenc¥ · in ·connection ·wi"tn ·--·-. ·- 
approYal of the State's NPDES program, . and prior 
to the adoption of ' any. new form not so submitted, 
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the Department shall notify_the ~gency and shall, 
upon request, transrni€ the te~~~any such change 
or such ne"VT form to the Agency. The Aaency shall 
have 6/Emty (20) days after receipt of- such noti 
fication in which to assess such proposed change 
or such proposed new form as to its effect upon 
the State's qualification to conduct· the NPDES 
program and to notify the State Hhether or. not the 
proposed change or use of ·such proposed ne"Vr form 
would disqualify the State from participation in 

. the NPDES. 	 . 
- ··- ·- . -- -· ·----·----- ----- - ·- -- ·-· - --·- ·· ····- - -----·- - - - 

2. 	 · If an arne~drnent, rescission or repeal .of any statute, 
regulation, directive or form described in paraqraph 
1 above shall occur for any reason, including action 
by the Ha\ITaii legislature· or a court, the Department · 
shall, within ten (10) days of such event, not'ify the 
Agency and shall, upon request, transmit a copy of 
the text of such.revision. to the Agency.. 

IX.• State Performance 

1. 	 The Department shall reissue by December 31, 1975 
all f~derally-issued NPDES .permits (except for 
federal facilities), and by Decerilber 31, 1974, . 
issue NPDES permits for all other d~schargers 
covered by such program within the State of Hawaii. 

-.-;..
2. 	 · The permittees referred to in paragraph 1 above 

are identified in Appendices .A and B. 

X. Term 

-This Memorandum of Agreement shall ta~e effect upon 
program approyal by ·the Administrator of the Agency 
pursuarit .to Section 402(b) of the Act. This l·!emoran- · 
dum shall remain in effect for the duration of such 
approved program or until the 11emorandum is rescinded 
by mutual agreement of the parties. · This l·!emorandurn 
may be modified from time to time as the parties may 
·agree in order to simplify the procedures and refine 
the methods contained herein. 

STA'!'E OF. HAHAII 
DEPARTMENT OF HEALTH . 

;J)~ . -;-- -=- . f . .
by - · . .. u:.-Lt_ "-·· ,<.) /_ ' -·~ t ~ .; . ~ . , .~ ~:. - <r. · \.(. ./ 

· Wa ter B. Qu1sen e~ry, H.D. / 
Director of Health · 

.• . 	 '< : • 

. . .· . :~ 	
.
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ENVIRONMENTAL PROTECTION AGENCY 

Dated Cclctfer 50,/979 by~~· 4e.. /1
, ~~·pa 1 De Fa co, Jr. ~ . -IJ~- ? Regional Adm~i~trator .... _ 

. •t ,.../ {./~ . 
Dated N'DV o9 I~:Tt Approved by -::r"\1 U-,{/ 1~ . / '( ti·L -..__. 

( ( c 

Administrator 
Environmental Protection Agency... 

___.. 

... 
.- _...:, 



APPENDIX A 

List of NPDES permits issued in Hawaii 
(* = Hajors} 

NAME 	 PERMIT NUNBER 

* 	 Hawai~ Dept _. of Land & Natural Resources __ ___HI0000370 
Anvenue Fisheries Research Center 

Bumble 	Bee sea Foods DBA 

(Hawaiian Tuna Packers) 


* 	 C&C Honolulu, Kaulua 

C&C Honolulu, Kukanono 

C&C Honolulu, Maunawili EST 

C&C Honolulu , Naunawili PK 

* 	 C&C Honolulu, Pohai<apu 

C&C Honolulu , riaianae 
........ 


Carnation 


City of Kauai, Wailua . STP 


Dole Co. , Div. of Castle & Cooke
* 

Gasco, · Incorp • . * 

Gaspro, Inc . 

Hawaii Dept. of Health, 

Samuel 1-lahelone Hospital 


Hawaii Electric~ Kahe
* 

* 	 Hawaii Kai Community ~ervices 

~awaii Tug & Barge 

Hawaii Welding Company , LTD 

H C & '·D ,·'Limited 

:._ : . 

. ..·.:: 
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* Hilo Coast - Hakalao 	 HI0000205 

* Hilo Coast - Papaikou 	 HI0000248 

* Hilo Coast - rlainuku 	 HI0000221 

* Honokaa Sugar Co. 	 HI0000256 

------ ---·
Kaiser, Honolulu- HI0000540 

Kekaha HI0000086 

Kohala HI0000167 

* Laupahoehoe Sugar Co. 	 HI0000159 

* Lihue 	 HI0000124 ... 
Lihue Planatation, Kealia 	 HI0000736 

Lone Star, Haiawa Batch HI0000558 
Plant #151 

Haui County, Pia HI0020192 

-.... 
* 	 Maui Land & Pineapple 2SN-OY3-2-000079 

McBryde HI000036l 

Olokele HI0000116 

Phillips~ Honolulu (Sales Terminal) HI0000663 

Pioneer Mill Co., -LTD HI0000078* 

·shell, Honolulu (District Plant) HI0000582 

Texaco, Barbers Point HI0000671 

University of Hawaii, HI0000345 
Kewalo Marine Lab 

~·1aiakea- Village Resort HI0020231 

~vaialua 	 HI0000230* 
. 

wailuku 	 HI0000108* 

~- ; 

_- _...:! 	 • 
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Young Brothers·  HI0000060 
(Livestock Barge) 

Young Brothers HI0000698
(Vehicle Washrack) 

... 


..IIi. 



... 


APPENDIX B 

Applications received from Hawaii 
(No permit issued) 

(* = Majors) 

NAHE-	 APPLICATION NUMBER 
-·- ·-·- -· - --------·. 

Amfa6 Communities 2SN-OY3-2-000071 

C&C Honolulu, Ahuimanu HI002000l 

C&C Honolulu, C&C Jail HI0020087 

* 	 C&C Honolulu, Kaneohe HI00201S.O 


C&C Honolulu,.Mililani 
 HI002qQ6l 

C&C Honolulu, Pac Palisades HI0020079 

* 	 C&C Honolulu, Pearl City HI0020133 


-

* 	 C&C Honolulu, Sand Island HI0020ll7 


C&C Honolulu, Waipahu HI0020168 


C&C Honolulu, Waipio HI0020052 
· 

* 	 C&C Sugar 2SN-OY3~2.-000039 

-- * 	 Del Monte Corp. 2SN-OY3-2-00000S 

Foremost Farms, Waimana 2SN-OY3~2-000045 

* 	 Hawaii Biogenics, Ltd. HI0020460 

* 	 Hawaii Co., Hilo WPC Plant HI0020176-. 
-Hawaii D of H, Waimano 2 2SN-OY3-2-000091 

* Hawaiian Electric, Honolulu 	 2SN-OYJ-2-000902 

* Hawaii"an :ETectric '· Wc;iiau 	 -2SN-OY3-2-000089 

* Hilo Electric, Puneo 	 2SN-OY3-2-000146 

.. 
·~ 

• 
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* 	 Hilo Electric, Waiakea 

Honolulu Wood Treating Company 

Kauai, Electr.ic 

Kauai, Port Allen 
---------~------·- ·---- --·- ----~ 

l1aui County, Kahului 

Haui County, Lahina 

Maui County, Wailuku 

l·1a ui Electric 

Mauna Kea Sugar Co., Inc., 
Anderton Village 


Mauna Kea Sugar Co., Inc., 

Hakalau Lower Village 


Mauna Kea Sugar Co., Inc., 

Hakalau Upper Village 


Mauna Kea Sugar Co., Inc., 

Moirton Village 


Mauna Kea Sugar Co., Inc., 

Nino 1 e Vi 11 a-ge 

Mauna Kea Sugar Co., Inc., 

Onomea Village 


Mauna Kea Sugar Co., Inc., 

Paukaa Village 


Mauna Kea Sugar Co., Inc. 

Pepeeko Mill Village 


Shell Oil Co., 

Lockheed Air T~rminal 

2SN-OY3-2-000035 

HI0020338 

2SN-OY3-2-000051 

HI0020265 

HI0020214 

HI0020184 

HI0020206 

2SN-OY3-2-000009 

HI002038:9 

HI0020435 

HI0020427 

HI0020397 

HI0020443 

HI0020401 

HI0020362 

HI0020419 

HI0020354 

.: ' 

http:Electr.ic


...... 
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State of Hawaii, Dept. of Transp., 
Airport Div., Ahua Point Pump House 

HI0020451 

Yacht Harbor Towers HI0020346 

~. : . 

. ·--
-·~ . 
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R2V:SION TO Z.SHORANDUM OF AGREEZ..mNT 
REGARDING PtPJi!IT ~.ND ENFORCE.H.ENT PROGRAHS 

···---· (NATIONAL ?OLLU'!'J..NT-· DISCHARGE ELIMINATION". SYSTEM) __ __ ____ ,.__ __ ·-- - ·-··::;::: 

t·:!"lenever t!"le term "perrni ttee" is used, · it is understood 
·························· · ··to ir!.cluce Feeeral Agencies. An_y provision of EPA '.s approval 

of the State ~rograrn or cf this agreement exempting Federal .. ,. 
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FY-1986 

MEMORANDUM OF AGREEMENT 

REGARDING THE CLEAN WATER ACT COMPLIANCE PROGRAM 

BETWEENI THE 

DEPUTY DIRECTOR OF ENVIRONMENTAL HEALTH, STATE OF HAWAII 

DEPARTMENT OF HEALTH 


AND THE 


CHIEF, ARIZONA, HAWAII, NEVADA BRANCH 


WATER MANAGEMENT DIVISION 


REGION 9, ENVIRONMENTAL PROTECTION AGENCY 




I. 	 Purpose 

The Deputy Director of E~vironmental Health, State of Hawaii 
Department of Health (hereinafter the "Director and Department•, 
respectively) and the Br anch Chief, Arizona, Hawaii, Nevada 
Branch, Water Management Division, Region 9, E~vironmental 
Protection Age~cy (hereinafter, the "Branch Chief" and 
"Agency", respectively), in order to ensure a unified and 
coordinated program of water quality con trol in Hawaii, 
believe it desirable to develop understandings in various 
program areas. The Branch Chief and the Deputy Director 
have entered into this Memorandum of Agreement to clearly 
delineate respective responsibilities of the Department and 
the Agency for the operation of a cooperative State-Federal 
enforcement program and to employ available Federal and 
State enforcement resources in a cost-effective manner. 
This agreement establishes policies and procedures and 
provides broad guidance for the enforcement programs resulting 
from the issuance of National Pollutant Discharge Elimination 
System (hereinafter "NPDES") permits, the operation and 
maintenance of Federally funded treatment works, and the 
pretreatment of industrial waste in the State of Hawaii in 
accordance with the Federal Water Pollution· Control Act 
(P.L. 92-500) as amended by the Clean Water Act of 1977 
(P.L. 25-217), hereinafter "the Act.• 

I I . 	 Statement of Policy 

A. 	 It shall be the policy of Region 9 of the Agency and 
the Department to fully coordinate and cooperate to 
promo te and conduct a~ enforcement program capable of 
providing maximum effectiveness in achieving Federal 
and State objectives for the regulation of water quality 
as follows: to reduce the number of non-complying 
m~~icipal and non-municipal permittees, to ensure that 
publicly owned treatment plants which have been 
constructed with Federal funds are properly operated 
and maintained, to ensure that industrial pretreatment 
programs are in place and properly operated, to protect 
wetlands from unauthorized development or degradation, 
to maintain the current low level of impairment of 
water uses resulti~g from unauthorized discharges, to 
prevent endangerment and serious health risks to the 
public which may result from contamination of ground 
water basins or surface water supplies, to ensure that 
approved ocean disposal sites are properly utilized, 
and to prevent unauthorized ocean dumping of waste 
material. 

B. 	 In accordance with national policy as expressed in 
Section lOl(b) of the Act, it is recognized that 
enforcement actions necessary for the protection and 
enhancement of waters in Hawaii are the primary 
responsibility of the Department. However, it is 
additionally recognized that the Agency has ultimate 



responsibility in enforcement matters and an obligation 
to initiate Federal enforcement actions against violators 
if the Department requests it to do so or if the 
Department indicates that it cannot or will not enforce 
in an expeditious ma~ner. 

c. 	 All terms and phrases in this agreement shall have the 
same meaning as in the Act and Chapter 342, Hawaii 
Revised Statutes and amendments thereto or regulations 
promulgated thereunder. 

III. 	Compliance Monitoring and Inspection, Municipal Compliance 
Strategy and Pretreatment Program 

A. 	 General 

It is reco9nized that an efficient and well-organized 
monitoring and inspection program is necessary to ensure 
the success of the NPDES and related , regulatory 
programs. Such success will be ensured only if the 
resources of the Agency and Department are coordinated 
so as to avoid duplication of effort. Primary 
responsibility for ensuring compliance through monitoring 
results rests with the Department for all NPDES permits 
which they or EPA may issue. 

Additionally, is is recognized that the Department will 
monitor applicable effluent limits and enforceable 
compliance schedules for all Publicly Owned Treatment 
Works (POTWs) with Municipal Compliance Orders. These 
compliance schedules require that POTWs be in compliance 
with applicable effluent limits no later than July 
1988, wherever possible. 

B. 	 Inspection and Sampling 

1. 	 By the first day of September each year the 
Department shall submit to the Agency a complete 
inventory of permittees, a list of all compliance 
monitoring inspections, and specification as to 
which inspections ~ill include 24-hour sampling, 
that which the Department intends to conduct during 
the following year. Inspections will be planned 
taking into consideration NPDES and operation and 
maintenance compliance records, permit expiration 
dates and constructio~ grants or pretreatment 
program trigger dates. This list shall be subject 
to review and approval by the Agency. Any revisions 
to this list will be submitted on the first day of 
each quarter of the rest of the year for Agency 
approval. This list should be sent to the Agency 
Enforceme~t/Inspections Team leader. 



The Agency shall provide the Department a list of 
all its compliance monitoring and operation and 
maintenance i~spections for the year to be conducted 
in Hawaii by October 1 of each year. These lists 
will be tailored to complement the Department's 
schedule and to optimize State and Federal resources. 
This list will be updated quaiterly as needed. 

2. 	 The Department shall develop an inspection program 
which ensures that as a minimum each major discharger 
will be inspected no less than once annually, unless 
approved in advance by the Agency, and that each minor 
discharger will be inspected no less than once every 
three years. The Department's inspection program shall 
be consistent with the principles described in 
"NPDES Inspection Strategy and Guidance for Preparing 
Annual State/EPA Compliance Inspection Plans," 
(Office of Water Enforcement and Permits, EPA, April 
1985). Nothing in this MOA shall limit the Agency's 
authority to maintain its own inspection program. 

3. 	 All results of field monitoring by the Department 
shall be furnished in writing to the Agency. This 
includes operation and maintenance (O&M) inspections 
conducted by the construction grants program unit 
and NPDES inspection reports. The Agency shall 
notify the Department prior to the Agency's 
conducting any field monitoring activiti es in the 
State, and shall provide the Department with 
results of field monitoring activities. This 
communication shall be between the State Pollution 
Investigation and Enforcement Branch Chief in the 
case of NPDES inspections and the Waste Water 
Treatment Works Construction Grants Branch Chief 
in the case of O&M inspections, a~d the Compliance 
and Construction Grants Team leaders at the Agency. 

C. 	 Monitoring and Compliance Verification Review 

With respect to correspondence, notification, and 
certifications received from sources which in response 
to regulatory, legal or permit requirements are routinely 
received by both the Agency and the Department of Health, 
each agency will review such documents on receipt with 
respect to their utility to the other agency in compliance 
determinations. Each agency will endeavor to keep the 
other apprised of any documentation received which may 
be of interest and to furnish copies, if requested, of 
specific documents. Specific procedures are detailed 
in Appe~dix 1. 

D. 	 Municipal Compliance Strategy 

The Agency and the Department will cooperate to maintain 
the long-range strategy that describes how efforts 
will be coordinated to carry out the Agency's National 



Municipal Policy. This strategy which entails the 
implementation of Municipal Compliance Plans (MCP) and 
Composite Correction Plans (CCP) for municipal POTWs 
in noncompliance will be negotiated yearly in the 106 
and 205(g) workplans. The Department will monitor the 
compliance schedules and report to .EPA any infraction 
of the schedule. · 

E. 	 Pretreatment Program 

The Department shall maintain a pretreatment program to 
ensure approval of newly identifi~d pretreatment needs. 
The Department will update its strategy yearly in the 
106 workplan negotiations. 

v. 	 Enforcement Action 

A. 	 General 

· It i s recognized that an effective and agressive enforce
ment program is necessary to stimulate compliance with 
NPDES permit requirements and that the State shall 
have primary responsibility for taking appropriate 
enforcement action against persons in violation of NPDES 
permits issued by the Department, as well as against persons 
discharging without authorization. The Department's 
enforcement program shall be consistent with the compliance 
and enforcement procedures described in the "Enforcement 
Management System" (EMS) and its supporting documents 
the "Technical Review Criteria" (TRC) and the "Enforcement 
Response Guide" (ERG). 

B. 	 Notification of Violations by State 

The Department shall implement its administrative 
procedures for enforcement (see Appendices 2-4), to 
include, as a minimum, the following activities. 

1. 	 The Department shall ensure that the Agency is 
notified forthwith of any violation by any person 
of any unauthorized discharge, effluent limitation, 
national standard of performance, pretreatment and 
toxic effluent standard, NPDES filing requirement, 
pretreatment program or compliance standard, or of 
any failure to permit or carry out inspection, 
entry, operation and maintenance, or monitoring 
activities of municipal, non-municipal, or federal 
facilities. Normally, the monitoring reports and 
reports of noncompliance as required by Federal 
regulations to be transmitted from the permittee 
to the Agency will suffice to meet the above 
requirements; however, in the event that the 
Department determines that a violation has occurred 



.e. 

which is not included in the monitoring report or 
any other required report, the Department shall 
promptly notify the Agency of such violation, and 
shall identify any effluent limit exceeded, 
describe briefly any action or proposed action by· 
the NPDES permittee or the Department to comply or 
enforce compliance with the limits, and describe 
any details which may expl ain or mitigate an 
instance of noncompliance. This communication 
shall be from the Compliance Monitoring and Enforcement 
Section Supervisor to the EPA Enforcement/Inspection 
Team 	Leader. 

2. 	 The Department shall submit quarterly reports of 
noncompliance (Q.N.C.R.) for majors as required 
by 40 CFR 122.23 and QNCRs for minors. The 
reporting requireme~ts are those established in 
the 9/82 Draft Memorandum "Definition of Significant 
Noncompliance for the NPDES Program." (Appendix 5) 

· In addition, the QNCRs will track the progress of 
all permittees out of compliance through major 
milestones up to achieving full compliance. 

The QNCR, furnished by the Department in accordance 
with Federal regulations , will serve as one of the 
basic mechanisms for coordinating and overseeing 
activities involving major and minor permittees. 

At least once each quarter, the Agency and the 
Department will discuss the status of all permittees 
that appear on the QNCR including violations by 
POTWs of pretreatment requirements. 

Agency staff will review the State QNCR, which 
must be prepared and submitted in accordance with 
Federal Regulations and written policy guidance 
from EPA Headquarters. 

It is understood that no permittee should remain 
in noncompliance for the same violation on two 
consecutive QNCRs without: 1) being returned to 
compliance; or 2) being subject to formal enforcement 
action directed at obtaining sustained compliance. 
The State will also identify all facilities which 
fall into noncompliance for two or more consecutive 
ONCRs. 

Additionally, the Department will identify in the 
QNCR 	 all facilities that have achieved final 
compliance with the requirements of any enforcement 
action. 



c. 	 Proposed Administrative, Civil, and Criminal 
Enforcement Action 

1. 	 Federal enforcement authority derives from §308 
and S309 of the Clean Water Act which define the 
actions to be followed by the : Agency upon receipt 
of information concerning a violation. The Agency 
recognizes, however, that unilateral Federal 
enforcement action may not be appropriate in many 
instances and may be constrained by a lack of 
resources in others. Accordingly, the Agency will 
consult with the Department prior to issuance of a 
written Finding of Violation or Order to any Hawaii 
source and will solicit the Department's views on the 
most appropriate enforcement response. While the 
Agency must base its final decision on the circum
stances of each case, it will endeavor to support 
the Department as the primary authority on water 
enforcement. In most cases, the Agency will defer to 
the Department when the latter indicates its 
intent to initiate remedial action to return a 
violator to compliance and such action will be 
expeditious. Nothing in this Memorandum, however, 
shall be construed to limit the authority of the 
Administrator 9f the Agency to take action pursuant ·, 
to §308 or §309 of the Clean Water Act. 

The Agency may in addition, take direct enforcement 
action for recovery of additional penalties in 
instances in which the Agency determines that the 
Department's penalty assessment is deficient. 

2. 	 The Department has employed enforcement actions 
other than direct enforcement in order to bring 
violating sources into compliance. Pursuant to 
authority under Chapter 342 of the Hawaii Revised 
Statutes, the Department can issue abatement 
orders or deny operating permits to sources found 
in violation. Working with the Hearing Officers, 
the Department may also develop conditional permits 
which contain schedules of compliance which comply 
with 40 CFR §122. 

Copies of such documents will be sent to the Agency 
on request. 

3. 	 The Department will, on finding a major source in 
violation, including a Federal facilitiy, expeditiously 
advise the Agency of the remedial action it intends · 
to pursue. Where the Department determines that the 
issuance of a S309 Noti·ce of Violation by EPA may 
stimulate a recalcitrant violator into cooperation 



with the Department, the State Pollution Investigation 
and Enforcement Branch Chief will advise (telephone 
call) the Compliance Officer, AZ/BI/NV Branch, of 
the relevant facts and the State will then determine 
the most appropriate course of action. 

4. 	 The Agency will, on finding a major source in 
violation, including a Federal facility, consult 
with the Departme~t to determine what actions the 
Agency will initiate to bring the violator into 
compliance. When appropriate, the Agency and the 
Department shall use procedures of the EPA Federal 
Facilities Complia~ce Progra.m to return non-complying 
Federal Facilities to compliance status. The Agency 
may defer to the ' Department's enforcement action 
if the Department has initiated or plans to initiate 
within 10 days an appropriate action. If the 
violator is determined to be a •significant noncomplier• 
(in accordance with Appe~dix 5, EPA~olicy guidelines), 
the Agency may initiate the enforcement process 
if the Department requests it to do so or if the 
Department indicates it cannot or will not enforce. 
If the Department fails to respond to an Agency 
request for information regarding propo sed e~forcement 
action, the Agency may take such failure as an 
indication that the Department is unwilling or 
unable to take appropriate action. Generally, 
the Agency will undertake direct enforcement 
action under Section 309 only when the Department 
is unable or unwilling to take appropriate enforcement 
action or when actual implementation of enforcement 
proceedings are delayed beyond 45 days after 
appear i ng on - the QNCR or 45 days after a hearing 
without a formal State Action. In case of such a 
delay, the Agency AZ/ BI /NV Branch Chief will 
confer with State Department Deputy Director 
before proceeding with direct enforcement action. 

5. 	 The Department shall ensure that enforcement action 
is pursued vigorously, and that the Agency is 
advised of the progress of enforcement proceedings 
and of any hearing related to enforcement, whether 
administrative or judicial. The Agency may 
participate in any administrative enforcement 
hearing and shall, within the resources available 
to it, provide staff assistance upon request by 
the Department in any public hearing relating to 
enforcement. 

Penalties shall be assessed when deemed essential 
to the effective working of the enforcement program. 
The Department shall provide to the Agency on a 
quarterly basis a list of the number and amount of 
penalties both issued and collected. 

These communications shall be between the State 



Compliance Monitoring and Enforcement Section 
Chief and the Agency AZ/HI/NV Branch Compliance
Officer. 

D. 	 Citizen Complaints 

1. 	 The Agency, on rerceipt of written or telephone 
complaints from citizens which involve sources in 
Hawaii will forward such complaints to the Department 
for investigation and will notify the complainant 
of such disposition. 

2. 	 On receipt of the results of complaint investigation 
from the Department, the Agency will transmit 
such information to the complainant unless the 
State has already done so. 

3. 	 The Department, will, as resources permit, thorougly 
investigate all citizen complaints forwarded to 
it by the Agency. A report describing the results 
of such investigation will normally be provided 
to the Agency within 30 days following receipt 
of a copy of the complaint. At its discretion, 
the Department may respond directly to the complainant 
(copy to the Agency). 

E. 	 Notification by State of Violation of Enforcement Orders 

The Agency shall receive a copy of any correspondence, 
findings, orders or directives related to compliance, 
whether administrative or judical, including any notifi 
cations or reports required by any enforcement orders. 
The Agency shall be forthwith advised of any violation 
of any such orders or directives and of the proposed 
enforcement actions to be undertaken, of the progress 
thereof, and of the results of the enforcement actions. 

These communications shall be between the State Compliance 
Monitoring and enforcement Section Chief and the Agency 
AZ / HI/NV Branch Compliance Officer. 

F. 	 Danger to Health or Welfare of Persons 

1. 	 The Department shall ensure that any pollution 
source or combination of sources which by the 
discharge of pollutants substantially endangers 
the health or welfare of persons is Lmmediately 
subjected to appropriate enforcement proceedings, 
including, but not limited to, a request for 
injunctive relief unless the circumstances of the 
discharge or spill clearly dictate other approporiate 
actions (natural disaster, etc.). 

2. 	 The Department shall also ensure that the Agency 
receives immediate notice by telephone, or other
wise, of any actual or threatened endangerment to 
the health or welfare result i ng from the actual or 



threatened discharge of pollutants into the waters 
of the State. The Department shall utilize the 
telephone numbers identifed in the current Regional 
Oil and Hazardous Material Contingency Plan ((714) 
974-7460) to notify the Agency if the spill is Oil 
or Hazardous Material. All other discharges or 
spills should be reported by the Department 's 
Compliance Monitoring and Enforcement Section 
Chief to the Agency's AZ/HI/NV Branch Compliance 
Officer. 

VI. 	 Training 

1. 	 The Agency wi .ll, as resources permit, assist the Department 
in providing training support to the Department enforcement 
programs. Such assistance will be provided for program 
elements mutually agreed upon as necessary to strengthen 
the Department's enforcement effort. 

2. 	 The form of assistance provided will be determined both 
by the nature and extent of the proposed training as 
well as by the resources available to the Agency to support 
it. As envisioned, support may take the form of: 

a. 	 Direct financial assistance through the Sl06 grant 
program (annual or supplemental grant) to support 
a defined grant objective. 

b. 	 Agency contractor support to conduct training in a 
variety of enforcement subjects. 

c. 	 Training provided by the Agency. 

d. 	 Training provided by the Agency under the 104(g) 
and 109(b) grants. 

3. 	 The Department may, at any time, request enforcement 
training support from the Agency, and will, in writing, 
accompany such request with an outline of the type of 
trainipg desired, the number of personnel to be trained, 
and a suggested time period during which the desired 
training will be conducted. The Agency will advise the 
Department on the availability of suppor~ for the 
desired training as well as viable options. If support 
is available, an Agency staff person will be designated 
to work with a Department counterpart to set up a 
suitable program. 

VII. 	Agency OVersight Procedures 

A. 	 The Agency will evaluate the Department's compliance and 
enforcement program through mid-year, and end-of-year 
reviews and annual audits of compliance files. The 



Agency will provide an exit interview at each evaluation 
to discuss findings and to jointly identify corrective 
steps. Additionally, the Department will have the 
opportunity to comment on a draft of the Agency evaluation 
report. The Agency will notify the Department at least 
two weeks in advance of a pending evaluation. 

VIII.Source Inspection by Agency Contractors · 

A. 	 Diagnostic inspections by Agency contractors have, on 
past ocasions, resulted in concern on the part of 
State staff, local agency staff, and the sources 
inspected. The principal reason for such concern 
appears to have been a failure by the contractor to 
properly coordinate their activities with agencies 
involved as well as with the sources. In recognition 
of this problem, the Agency will ensure that all contrac
tors under their control receive explicit instructions 
on their mission as well as on appropriate coordination. 

The use of contractors for diagnostic inspections in 
Hawaii, moreover, will be discussed by the Deputy 
Director of the Department and the AZ/HI/NV Branch 
Chief in advance. Contractors may b e used for diagnostic 
test observations a t facilities where there is overriding 
Federal concern about operation, maintenance or design 
limitations. Their activiites will be coordinated with 
the Department. 

B. 	 Copies of inspection reports prepared by the Agency 
contractors on inspections conducted at facilities 
under the Department's jurisdiction will be made available 
for the Department's review for accuracy prior to 
finalization. The Department, if its review indicates 
serious discrepancies or inaccurancies, will advise 
the Agency AZ/HI/NV Branch Enforcement/Inspections 
Team Leader not later than 15 working days following 
receipt. 

IX. 	 NPDES Permit Compliance and Enforcement Action Tracking 
System 

A. 	 The Agency will: 

1. 	 Provide pre-printed Discharge Monitoring Reports 
(DMRs) for all NPDES major dischargers. 

2. 	 Enter DMR data received by Regional Office into 
the Permit Compliance System (PCS), maintained on 
the IBM at the National Computer Center. 

3. 	 Enter/update compliance schedule data received in 
the Regional Office into PCS, for all NPDES major 
dischargers. 



4. 	 Run, upon request, reports for the Department from 
PCS that can show effluent, monitoring and compliance 
schedule violations and significant non-compliance. 
(currently under development) 

5. 	 Enter the Department's enforcement acti ons and 
NPDES inspections into PCS along with Agency actions 
and/or inspections. 

6. 	 Run regularly scheduled enforcement action tracking 
or inspection record reports for the Department. 

7. 	 Provide ad-hoc reports requested by the Department 
from the PCS data base or from the regional tracking 
systems used for tracking 30l(h) and pretreatment 
programs. 

B. 	 The Department will: 

1. 	 Provide coordination for NPDES major di schargers 
to effectively implement and use pre-printed DRMs. 

2. 	 Provide information to the Agency regarding 
compliance schedules administered by the Department, 
overall compliance · rate (for both limits and 
schedules) enforcement actions, judicial referrals 
and filed cou r t cases, and NPDES inspections, on 
a quarterly basis. 

3. 	 Track p rogress in reducing the QNCR list by 
measuring progress against beginn i ng-of-year 
violators and maintaining a bal ance $heet which 
adds new violators to the QNCR list1 maintain a 
record of timeliness and appropriateness of response 
to CWA violations. These reports should be 
submitted to the Agency by September 30 of each year. 

4. 	 Provide information to the Agency regarding needed 
pollution abatement plans for Federal Facilities 
as required by OMB Circular ·A-106. 

X. 	 OVerall Program Authority and Management 

The Department shall review its statutory and regulatory 
authority to administer the Federal NPDES program. The 
Department's programs shall be revised as necessary to reflect 
·changes to Federal statutory and regulatory requirements. 
The Department will submit to the Agency its analysis of 
the Depar tment's legal authorities for review and approval. 
The process is to completed by September 1986 a n d regular 
assessments will be conducted thereafter as needed. These 
reviews will be negotiated yearly in the 106 workplan. 



'<1. Term 

This Memorandum of Agreement shall take effect upon program 
approval by the Branch Chief of the Arizona/Hawaii/Nevada 
Branch, Water Management Division, Environmental Protection 
Agency, Region 9, and by the Deputy Director of Environmental 
Health, Hawaii State Department of Health. This Memorandum 
shall remain in effect for the duration of such approved 
program or until the Memorandum is rescinded by mutual 
agreement of the parties. This Memorandum may be modified 
from t ime to t ime as the parties may agree in order to 
simplify the procedures and refine the methods contained 
herein, or on the basis of practicalities not recognized in 
the firs t Agreement, or changes over time in national or 
State statutes, regulations, or policies, and of changes in 
fiscal and staff resources. 

Accordingly, both signators or their duly authorized 
repres entatives will meet at least twice a year for the 
purposes of amending this -document, as conditions may warrant, 
and to discuss and amicably resolve problem areas. The 
first such meeting shall take place in Honolulu, Hawaii on 
or about May 1, 1986. 

4 SEP 1985 
Dated 

water Management Division 
Region 9, U.S. EPA 

Arizona/ 
Branch 

Dated ___ _____s_EP_l_O_I985 b 

Environmental ealth 
State of Hawaii 
Department of Health 

Deputy Dir o 
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Appendix 1 

PROCEDURE FOR MONITORING AND COMPLIANCE 

VERIFICATION REVIEWS 


I • 

The Department , in consultation with the Agency, has established 
the following procedures for monitoring compliance·~with the 
terms and conditions in NPDES permits to abe submitted to 
the Agency for review. The following communications shall 
be between the Department Compliance Monitoring and Enforcement 
Section Supervisor and the Agency AZ/HI/NV Branch Compliance 
Officer (EPA , Attn : W-4- 1). 

1 . The Department shall ensure that: 

(a) 	 All NPDES permits, except ·any specified minor discharges 
to be agreed upon by the Department and the Agency , 
contain self- monitoring programs which will enable 
the Department and the Agency to determine whether 
the discharger complies with all requirements and 
prohibitions, including effluent limitations, national 
standards of performance , and pretreatment and 
tox i c effluent standards. 

(b) 	 All NPDES dischargers maintain records of all information 
resulting from monitoring activities for a period 
of at least three years, or during the course of 
any unresolved litigation regarding the discharge, 
or such period as is requirej by the Department or 
the Agency, whichever shall be the longer period . 

(c) 	 Monitoring information (Discharge Monitoring Reports, 
DMRs) shall include for all samples (i) the date, 
exact place, and time of sampling; (ii) the dates 
analyses were performed: (iii) who performed the 
analyses ; and (iv) the results of any analyses. 

(d) 	 Monitoring reports (DMRs) are submitted by each 'NPDES 
discharger to the Department and directly to the 
Agency (major dischargers only) at appropriate 
intervals , as specified in the permit . 

(e) Monitoring r esults are reported on the proper NPDES 
reporting form as specified and supplied by the 
Agency and are reviewed on a periodic basis sufficient 
to determine that NPDES permit requirements are being 
met . 

(f) 	 Accuracy of effluent data in monitoring reports 
submitted by permittees is periodicall y veri f ied . 



Appendix 1 (conti~d) 

(g) Independent Agency review of DMRs will only be . 
conducted as a •spot check• audit of the Department 

.·. ., • review process once it is fully established. 
I 

2. 	' The Department shall ·review and evaluate, for possible 
permit violations, all notices received from p~blicly 
owned treatment works for introduction of pollutants 
into such treatment works from new sources , any substantial 
change in volume or character .of pollutants being introduced 
into the treatment works at the time ·the permit is issued, 
and progress towards com~liance with pretreatment standards 
by each s ubject industrial user . 

, .. 
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Appen:Hx 2 

BAHAII srATE ENPOK»lENN' 	ACJ.'ION 

FIELD OPERATIONS 

I 
FACILITIES INSPECrlOO 

l 
VERBAL~ 

I 
INroRMAL WR.ITl'DI NJI'ICE 

I 
fO~ F'INDIN3 OF VIOI.MION 

CONSOO' OR:>ER 

"' mR>RCE PGREED 
moN ORDER 

BESCIND O~ER 

REVERSE ORDER 

~RCE~~--------------------------~
~REMEDY 

RE.VERSE ORDER +-----..::..

OHER 

i
HF.ARIN:'i 

t: 
K>OIFY/AFFIPM ORDER 

1 
APPEAL 

CIRaJn OOURr 

M:>DIFY/AFFIRM CIDER _, 

I 
SUE IN ClXJRI' 

R>R INJUNCl'ION/)?mALTIES 

Rfl'!EOY GRANTED 
mJUNCI'lON/PENALTY

I 
·· ------.AP~P~EAL~ 

I 
KlDIFY/AFFI!M OR>ER 

CDNrEMPr PK>CEEDIR:i " I 
Ol'HER REMEDY 



Awen:Hx 3 

HAWAII STATE ENFOICEMml' RESOONSE 

I • 

Failure to report (routine 

reports, (CMR' s)) 


Failure to report (one

time reports) 


Failure to notify (canplian:::e 
or noncanpliance with oon 

. consent decree schedule · 
requirement) 

Failure to report or notify, 
especially i.n case of 
.negotiated consent decree 

Failure to notify of 

effluent limit v iolati oo 


Failure to notify of 

effluent ltmitviolation 


Failure to notify of 

effluent limit violation 


Miner reportinJ deficiencies 

~ reporting deficiencies 

~portil'9 

CircUDSt:ances 

Isolated or· infrequent 

Isolated or infrequent 

Isolated or infrequent 

Permittee does not 
resporo to letters, or 
does not follow-thr~h 
oo verbal or written 
agreement, or frequent 
violation. 

Known emirormental 
dcm:sge results or is 
imminently threatened. 

Isolated or infrequent. 
No known effects.. 

Continuation 

Isolated cr infrequent 

Continuation 

· ~sponses 

*Phone calls cr 
~arning• letter. 
Reports to be sutmitted 
inmediately. 

-watnirg• letter. 
:Reports to be 
sul:mittEii irtrnerjiately. 

*Phone call or 
llwa.rni~· letter• 
:Rep.xts to be sut:mittEii 
iJmsjiately.. 

ldministrative 

Order cr j u.Hcial 

action if non

response contirnJes 


· 	ldministrative 
Order or j uj icial action 

"'Warning• letter 

secon1 •warning" 
letter or Administrative 
Order 

"'WarnillJ• letter
corrections to be made on 
.next subnittal. 

Mministrative 
Order if continued. 

*Phone calls should be followed up with -warning• letters if reports are not 
received within agreEd upon time frC~~te. 



Apperoix 3 CcontiiUJEld) 

I e 

Norx:atpl iarx::e 

Major or gross reportil!l 
deficiencies (no known 
health effects) 

Major or gross reporti~ 
deficiencies 

HAWAII Sl'ATE ~FORCEMENI' RESroNSE 

J!ep?rting 

Circm~Stances 

Isolatal or infrequent 

Continuation 

R:!spcnses 

-wat'ni~· letter
corrections to be 
IM:3e on next 
sutmlttal 

.Administrative 
Order. 



~rdix 4 

HAWAII Sl'ATE ENFORCEMEm' RESroNSE 
I • 

Ccl!plian::e SchEdules* (Construction Phases or Planni!!J) 

Missej Interim Date 

Missed Intertm Date 

Missed Interim Date 

MiSSErl Final Date 

Missed Final Date 

Missed Final Date 

Circunsta.n::es 

Will not cause late 

final date or other 

interim dates 


Will result in other 
missa:i interim dates 
ard/ or late final 
date. Violation far 
ooc:O or va1id cause. 

Will result in other 
missEd dates. · No gocx3 

· or valid cause. 

Ccnpliance 1 ikely 
within 90 days 

Violation for good or 
valin cause (strike, 
ac~ of GoJ , etc. ) 

Ninety days or uore 
o..tts~1~. Failure 
oc refusal to cazply 
without g~ or val.id 
cause. 

"Warnirg" letter. 

"No .Action• letter 
or "warning" letter 
(require dOClll!ent
ation), or ldmin
istrative Order. 

-warnln:1" letter 
(first time only), 
Administrative 
Order, or j 1.rl icial 
action. 

"Warnln:1" letter, 
follow-up to 
verify status. 

Contact pennittee, 
require doclment
a tion of ~ocrl or 
valid cause. 
lldministrative 
Order if begin 
constroctivn dat-a 
was misse:l or 
other delays in 
construction 
occurrEd without 
gcx:d or valid 
cause. 

ldministrative 
Order or j u:Hcial 
action. 

*Except in the case of negotiated consent decrees which will be det;ecni.ned case 
by case. 



AWenHx 4 (continued) 

HAWAII STATE ENIDRCEMENI' RESFONSE 

•· ~ .Ct:rrplia.rce SChedules (Construction Phases or Plannif!l) 

Noncatpliarce Circunstarces 

Major or gross defie: ien:::ies COntinuation 

Failure to install roonitori~ COntinuation 

~t.ing false infcrmation 

J!eSpenSeS 

lrlministrative Order or 
j u:Hcial action 

Jtdministrative 
order to begin ronitorirw;; 
(using outside contracts, 
if necessary) am install 
equipmmt 

Ju:licial action 



.ppenHx 4 

I e 

Norcarpl iance 

Excee:ii~ Final Limits 

Exceeding Final Li.mits 

Exceeding Final Limits 

Excee:l ing Final Limits 

ExcesHrg Final Limits 

Exce9:Hr.g Int-:.or b . Li"'li ts 
(for discharge under 
permittee's .control) 

Exc~in; Int erin: Limits 
(for. d is::hargP. unier 
permittee's control ) 

Exceeding Interim Limits 
(uncontrollf:rl) 

Excee:Hng Interim Limits 
(uocontrolled ) 

Effluent Limits 

Circumst.arces 

Infrequent or isolatej 
minor violation 

lnfrequent or isolatej 
ma.jor violations of 
single effluent limit 

Frequent violations of 
effluent limits, i.e.,. 
significant noncom
pliance (see Apperdix 5) 

Within Technical ~ iew 
criteria (see Apperoix 5) 
am time frame for its use 

Varied frequency or 
continuation see Appemix 
5 for ma.rdatory oroer 

Results in known 
ewirc:nneintal damage 
or i:mni.nent threat of 
same 

Without known damage 

No harmful effects known 

/

With substantial 
erN ironmental damage 
or :imninent threat 
thereof 

~spon.ses 

-warning• letter 

"Warning" letter 
A:ir.d.nistrative 
Order, or j u:Hcial 
action 

ldministrative 
Order or juHcial 
action within 45 
days of CtVCR or 
hearing date. 

-warning• letter 
or request 
explanation 

"Warnirg" letter 
or Jdministrative Order 
(if in significant 
nc:n:=atpliance or in case 
of imninent threat of 
eruirOI'Itl3ntal damage) 

ld.mi.nistrative 
Order or j u:Ucial 
action 

~ino" letter, 
ldministrative 
Order or ju:Sicial action 

ldministrative 
Order or ju:Ucial action 

, 
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Appendix 5 

DEFINITION OF SIGNIFICANT NONCOMPLIANCE 

over··· the• past few years, the compliance personnel of various 
Reg-ions and States have expressed concern about the Agency's
emphasis on reporting and resolving instances of noncompliance 
which are of minor importance. •Minor• v iolations· ~of NPI>ES 
requirements, although important in one sense, do not always 
reflect the real gains of the NPOES program. It is important, 
given the large number of NPDES permittees and the limited 
enforcement/compliance resources, that we· focus our efforts 
to resolve truly serious problems. Therefore, in cooperation 
with EPA Regions and NPDES States, we (EPA Office of Water) 
have devloped the definition of significant noncompliance as 
an administrative tool for providing this focus. The Office 
of Legal and Enforcement Cousel has also cooperated in and 
concurred with the development of this guidance. 

Attached is the definition of significant noncompliance. 
This definition will be used to identify those permit viola
tions which are of sufficient magnitude and/or duration to 
be considered of major concern to the regulatory agency, to 
report national levels of complia.nce in the NPDES program, 
and to evaluate the progress of the NPDES program. 

Previously, separate definitions were used to prepare the 
Quarterly Noncompliance Report (ONCR), to report national 
noncompliance levels and to review thr progress of the NPDES 
program . Unfortuantely, these separate definitions produced 
different levels of compliance and frequently included viola
tions of less magnitude. The definition of significant 
noncompliance should resolve these previous problems because: 
1) the definition will be used for all reporting of noncompliance 
in th~ ~PDES program: and, 2) the ~efinition allows tne 
regulator~ agency to list all instances o! nonc~m~li~~=~ 
which arc considered to be of major concern. ThH definition 
represent~ a consensus for the comm~nts received from NPDES 
States an1 EPA Regional offices. 
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DEFINITION OF SIGNIFICANT NONCOMPLIANCE 

IN THE NPDES PROGRAM 


A definlLon of significant noncompliance is needed for the 
NPDES program to provide _consistent information on the 
com.pliance status of permitted facilities and to evaluate 
changes in compliance status. This definition will be used 
as part of the administrative procedure for screening NPDES 
self-monitor i ng data and reporting instances of noncompliance 
which are of major concern to the regulatory agency. 

It is improtant to note that any violation of an NPDES permit 
is a violation of the Clean Water Act (CWA) for which the 
permittee is strictly liable. The designation of •significant 
noncompliance• indicates a violation is of sufficient magnitude 
and/or duration to be considered among the regulatory agency's 
priorities for regulatory review and/ or response. An agency's 
decision as to what enforcement action, if any, should be 
taken in _such cases must be based on an analysis of all of 
the facts and relevant legal provisions ·involved in any 
particular case. 

The categories of significant noncompliance are: 1) violations 
of requirements resulting from previous enforcement action, 
2) violations of permit effluent limits, and violations of 
permit compliance schedules. Any unauthorized discharge or 
bypass considered significant by the NPDES Program Director 
(or Designee) will also be reported as significant noncompliance. 
Additionally, the Director of an NPDES program may designate 
any instance of noncompliance which he/ she c onsiders t o be 
significant. 

The regulatory agency reserves the right to take any action 
against tlPDES permit violations as presfcribed by the CWA 
regardless of whether it i~ or. can be defined as significant 
noncompliance. This right also applies to any procedures or 
policies developed to implement the definition of significant 
noneomp11ance. 

I. Violations of Previous Enforcement Actions 

Violations of a requirement imposed in an enforcement 
action such as a consent decree or administrative order, 
except as noted below, is considered to be significant 
noncompliance. 

/ 

II. Violations of Compliance Schedules 

Schedule violations, including portions of 309(a)(5)(A) 
orders which pertain to compliance schedules, can be 
classified as •significant• for both POTWs and non-POTWS. 
Assessing the status of compliance on non-POTWS is a 



relatively straightforward matter because there are 
fewer variables involved in their construction programs 
than for POTWs. For those POTWs which rely upon the 
Federal construction grants process to assist in funding, 

.the entire grant process (including planning, design, 
..	ana •construction) must be reviewed to determine if the 
municipal facility is making acceptable or ~nacceptable 
progress. If a POTW facility is making unacceptable 
progress, its noncompliance is considered significant. 
For POTWs not in the Federal grants process and non-POTWs, 
schedule violations which have not been resolved (returned 
to compliance with schedule requirem~nts) within 90 days 
are considered to be significant noncompliance. 

III. 	Violations of Permit Effluent Limits 

Cases of significant noncompliance for permit effluent 
limits are defined according to the magnitude and / or 
duration of the violation. Effluent violations should 
be evaluated on a parameter-by-parameter and outfall-by
outfall basis. Three subcategories. have been created 
for effluent violations, as follows: 

a. 	 Effluent Criteria for Single Events and Short-Term 
Limits 

Single event violations (i.e., of daily maximum 
limits) and short term violations (i.e., of seven-day 
averages) are discretionary with respect to their 
designation as significant noncompliance. Generally, 
however, any permit violation is significant which 
has the potential to cause or has actually caused 
adverse environmental effects, (e.g., fish kills, 
oil sheens) or poses a human health hazard (e.g., 
spills of carcinogenic, radioactive or mutagenic 
substances). The Director also may consider the 
significance of violations detected during compliance 
inspection by using a single event criterion. 

b. 	 Effluent Criteria for the Magnitude and Duration of 
Monthly Average Permit Limits 

Significant noncompliance for monthly average 
limitations is based on exceeding Technical Review 
Criteria (TRC) (magnitu~e) for a specified time 
period (duration). The TRC's are for two groups: 

Group I 	 Inorganic and Oxygen 
Demanding Pollutants 
(such as BOO, COD, TSS, 
nutrients) 

Group II 	 Toxic Pollutants 
(such as heavy metals, cyanide, TRC=l.2 
and organics) ~' 



The duration is evaluated for any consecutive six months. 
For all permittees, significant noncompliance is exceedance 
of the TRC for the monthly average for any two months 

,. in~ a six-month period. 
I • 

c. Effluent Criteria for Chronic Violations 

In some cases, a permittee will constantly v folate the 
monthly average permit limit but not exceed the TRC. 
These chronic violations .would be considered significant 
noncompliance if the monthly average. permit limit were 
exceeded any four months in a six-month period. 

·' 
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. ' ~~UP I- Incrganic am &en Deman1irg Pollutants 

ox~en Demarrl 

Biochemical ())cygen Delrlaro 
Olemical · ~en DemarD 
Total Oxygen Demarrls 
Total Organic Carbon 
Other 

SOlids 

Total Suspemoo Solids (Residues) 
Total DissolvErl Solids (:Residues) 
Other 

Nutrient 

Phosphorus Catpourrls 
Nitrogen Catpourrls 
Other 

Detergents arrl Oil 

MBAS 
Nl'A 
Oil am Grease 
Other detergents or algicides 

Group II - Tox.ic Pollutants TRC-1.2 

He4Yy Metals (all for:ms) 

Antim:>ny 
Arsenic 
Beryllium 
C«!dmium 
ChraniliTI 
Cq>per 
Lea:.1 
Nickel 
Mercury 
Selenium 
Silver 
Thallium 
Zirx: 

.. . 
Inorganic (noucorventional) 

Cyanide 
Total Aesidual. Chlorine 

Minerals 

Calcilml 
Ollaride 
Fluoride 
Magnesillft 
SCdium 
Potassium 
SUlfur 
Sulfate 
Total Alkalinity 
Total Hardness 
Other Minerals 

Metals 

Aluminum 
Cobalt 
Iron 
Vana.Huu 

All ~anics except those specifically listed in ·Group I. 

The criteria for fecal colifocn violations are discretionary. 
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RATIONAL POLLUTANT DISCBARGB ELIMINATION SYSTEM 
UMORAIIDOII OP AGRUMEN'l' 


BftWBBN 

STATE OP BANAlI DDARTKD'l' OP BBAL'l'B 


Alii) '1'BB 

ONI'rBD STATES ENVIRONMENTAL PRO'l'BC'l'ION AGENCY, REGION 9 


~he ~randum of Agreeaent between the United States 
Environmental Protection Agency, Region 9 (hereinafter EPA) and 
the State of Hawaii, Departaent of Health (hereinafter DOB) is 
hereby amended to include DOB and BPA responsibilities for the 
development, issuance and enforceaent of National Pollutant 
Discharge Elimination System (hereinafter NPDES) general permits 
as follows: 

The DOB has the responsibility for developing and issuing NPDES 
general permits. After identifying dischargers appropriately 
regulated by a general permit, the DOB will develop effluent 
limitations and prepare the draft general permit. Each draft 
general permit will be accompanied by a fact sheet setting forth 
the principal facts and methodologies considered during permit 
development and will be transmitted to the following EPA offices: 

Water Management Division Director 
u.s. EPA, Region 9 

75 Hawthorne Street 

San Francisco, CA 94105 


Director, Office of Wastewater Enforcement and Compliance 
0 


O.S. EPA (WB-546) 

401 M Street, SW 


washington, D.C. 20460 


"General permits for discharges from separate storm sewers 
need not be sent to EPA Headquarters for review. 
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EPA will have up to ninety (90) days to review draft general 
permits and provide comments, recommendations and objections to 
the DOS. In the event EPA does object to a general permit it 
will provide, in writing, the reasons for ita objection and the 
actions necessary to eliminate the objection. The State has the 
right to a public hearing on the objection in accordance with 40 
CPR 123.44 and Part III of the MOA. Opon receipt of BPA'a 
objection, th~ State may request a public hsaring. !f EPA's 
concerns are not satisfied and the State has not sought a hearing 
within 90 days of the objection, exclusive authority to issue the 
general permit passes to EPA. 

If EPA raises no objections to a general permit it will be public 
noticed in accordance with Hawaii Administrative Procedures Act, 
Chapters 91 and 92 of Hawaii Revised Statutes (BRS) and 40 CPR 
124.10, including publication in a newspaper published at least 
twice a week in the county affected by the permit. The DOS will 
issue and administer NPDES general permits in accordance with 
Chapters 91, 92 and 3420 of BRS and will . include in those rules 
provisions which satisfy the requirements of 40 CPR 55 122.28(a), 
122.28(b)(l) and (b)(2)(i), (b)(2)(iii), (b)(2)(iv) and (b)(2)(v) 
which are described as bellow: 

40 CFR 122.28(b) 

(1) 	 General permits may be issued, modified, revoked and 

reissued, or terminated in accordance with the applicable 

requirements of 40 CFR Part 124 or corresponding State 

regulations. 


(2) 	 Requiring an individual permit. 
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(i) 	 The Director may require any person authorized by a 
general permit to apply for and obtain an individual 
NPDES permit. Any interested person aay petition the 
Director to take action under this paragraph. cases 
where an individual NPDES permit aay be required 
including following: 

(A) 	 The dischar·ger is not in COIIlpliance with the 

conditions of general NPDES perait1 


(B) 	 A change has occurred in the availability of 
demonstrated technology or practices for the control 
or abatement of pollutants applicable to the point 
source; 

(C) 	 Effluent limitation guidelines are promulgated for 
point sources covered by the general permit; 

(D) 	 A Water Quality Management plan containing 
requirements applicable to such point sources is 
approved; 

{E) 	 Circumstances have changed since the time of the 
request to be covered so that the discharger is no 
longer appropriately controlled under the general 
permit, or either a temporary or permanent reduction 
or elimination of the authorized discharge is 
necessary; or 

{F) 	 The discharge(s) is a significant contributor of 
pollutants. In making this decision, the Director 
may consider the following factors: 
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(1) 	 The location of the discharge with respect to 
waters of the Onited StatesJ 

(2) 	 The size of the discharge, 

(3) 	 The quantity and nature of the pollutants 
discharged to waters of the Onited StatesJ and 

(4) 	 Other relevant factor&J 

(iii) 	 Any owner or operator authorized by a general permit 
may request to be excluded from the coverage of the 
general permit by applying an individual permit. 
The owner or operator shall submit an application 
under section 11-55-04 of the Hawaii Administrative 
Rules, with reasons supporting the request, to the 
Director no later than 90 days after the publication 
by Director in accordance with Chapters 91, 92 and 
342D of the Hawaii Revised Statutes. The request 
shall be granted by issuing of any individual permit 
if the reasons cited by the owner or operator are 
adequate to support the request. 

(iv) 	When an individual NPDES permit is issued to an owner 
or operator otherwise subject to the general permit, 
the applicability of the general permit to the 
individual NPDES permittee is automatica.lly terminated 
on the effected date of the individual permit. 

(v) 	 A source excluded from a general permit solely because 
it already has an individual permit may request that 
the individual permit be revoked, and that it be 
covered by the general permit. Upon revocation of the 
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individual permit, the general perait ahall apply to 
the source. 

General Permits will be issued for a tera no longer than five (5) 
years. 

The DOB also has the responsibility for conducting compliance 
monitoring activities and enforcing conditions and requirements 
of general permits. 

All specific State commitments regarding the issuance and 
enforcement of general permits will be determined through the 
annual 106 work plan/SEA process. 

This Amendment to the Memorandum of Agreement will be effective 
upon approval of the DOH general permit program application by 
the Regional Administrator of EPA Region 9. 

FOR STATE OF HAWAII, DEPARTMENT OF BEALTB 

~-~ SE:P - 5 : 
1(), Director Date 

FOR UNITED STATES ENVIRONMENTAL PROTECTION AGENCY: 

Regional Administrator Date 
U.S. EPA, Region 9 

P0901ECb 
9/3/91 
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Director ~ Date 
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o.s. BPA, Revion t 
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