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MEMORANDUM

.SUBJECT: Model Administrative Order for CERCLA Informatlon |

_ Requests , .
FROM: - Sandra L. Conno;iiﬁQZQQKézézzglnnlﬁ,/
‘ Director, Reglo al/ support Division
: _Offlce of Site Remediation Enforcement

TO: Addressees.

The purpose of this memorandum is to transmit the model
CERCLA section 104 (e)(5) (A) administrative order for information
reguests. The document largely reflects the model prepared by
Region I for its own use several years ago, with a few minor
modifications by Headquarters staff. I want to thank Greg Kenhan
‘and his colleagues in Region I for their work on the model. :

. The model order is de51gned to produce increased compliance
with our information- gathering efforts without consuming
significant Regional enforcement resources. ' The order’s formal
appearance, its implicit ‘message that the Respondent has. become a
target of EPA’s individual. attention (rather than perhaps being
ignored for some time ‘among numerous recipients of CERCLA section
104 (e) (2) requests), and its exp11c1t threat to pursue penaltles
for noncompllance should resulu in speedy compllance.

Delegatlon 14~ 6 currently requlres consultatlon w1th the -
Office of Enforcement and Compliance Assurance before issuance of
‘such an order. By separate memorandum on this date, I am
formally waiving this requirement as well as a similar OECA
consultation requirement for issuance of administrative subpoenas
under CERCLA section 122(e) (3} (B) so long as the specific order
or subpoena does not deviate. 51gn1f1cantly from the models.

Feel free to contact myself or Mike Northrldge'of my staff
(202-260-3586) if you have any questions, comments or suggestions
regarding this model. . .

Attajmemt

(D _ Recycled/Recyclzble

- Prinled with Soy/Cancls Ik on paper that
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Addreséees- ORC Superfund Branch Chief, Reglons I-X.
: - Superfund Program Branch Chief, Regions I-x
Bruce M. Diamond, Director, OSRE

-~ Lisa K. Frledman, Office of General Counsel
John Cruden, Department of" Justice
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' SUBJECT: - Consultation with OFCA unde ERCLA Delegation 14-6

‘FROM: Sandra L. Conror . 14vn¢¢;,/'
Director, RegionalV Support Division -
Office- of Site Remedlation Enforcement

TO: = | Regional COunsel Reglons I-X. '
- Waste Management Division Director,: Regions 1-x
Henry Longest, Director, Offlce of Emergency and
Remedial Response .

'CﬁRCLA'delegatlon'14 -6 (revised May 11, 1994) requires that

. Regional Administrators and the Assistant Administrator for Solid

Waste and Emergency’ Response, or their delegatees, consult wmth
the Assistant Administrator. for Enforcement. and Compliance

- Assurance, or his designee, prior to issuing subpoenas,

administrative warrants, and certain orders, including compliance

. orders for information gathering. The requirement for such-

consultation may be waived by memorandum from myself.

By this memorandum,land'effective 1mmedia£e1y,'1 hereby

' conditionally waive a portion of this consultation requirement

As ‘to administrative subpoenas under CERCLA section 122(e)(3)(B),

" ..consultation with OECA is no longer required. so’long as the

subpoena does not deviate: s;gnificantly from the Agency’s model
subpoena.. (The model subpoena issued in 1988 has not been :
‘revised and thus-remains the most recent version.. See “Guidance f

on-Use-and Enforcement of CERCLA Informatlon Requests and

Admlnlstratlve Subpoenas," August 25, 1988, OSWER Directive
9834.04A.) "Similarly, such consultation is also not needed for-

" unilateral administrative orders under CERCLA section-

104(e) (5) (A) to cémpel compliance with an information. request, so
long as such orders do not deviate 51gn1ficant1y from-the
Agency’s model order.- (The model UAO is being transmitted by
separate memorandum today, entitled, "Model Admznistratlve Order
for CERCLA Information Requests."%)

Please be advised that this memorandum does not affect

.Delegation 14-6’s consultation requirements for either

administrative warrants or UAOs under CERCLA section 104(e)(5)(A)
to compel compliance w1th a request for: access to a site or
faczlity.. :
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Model Cover Letter for CERCLA § 104(e) (5)(A) Administrative
' order to Compe) Compliance with Information Request -

URGENT LEGAL MhTTER - PROMPT RBPLY NECESBARY

BY PACBIHILB [1nsert fac51mlle numberl AND BY FEDERAL EXPREBS

- [DATE] SR : ', _ R -
.. [NAME]. " o =
- [ADDRESS] ' o ‘ '

: Re:' Admlnlstratlve Order to Ccmpel COmpliance with Information
o gVEeggest - [SITE ELQE. LQCATION] : :

Dear [Nm]. . o A- SR | ',1'.

Enclosed is an Admlnlstratlve Order to COmpel Compliance
with An Information Request and Access to Documents issued by the
EPA Regional Administrator today. The order requires [NAME] (the
. Respondent) to submit a complete response, 1nc1ud1ng the
provision of documents, to the Information Request letter dated
" [DATE]). EPA is issuing this Order pursuant to Section
104 (e) (5) (A) of CERCLA, 42 U.S. c. § 9604 (e) (5) (A)-

[OPTIONBL--TO ensure that the Respondent receives early
notice of this Order, I am faxing this letter and the Order to
you as well as sending it by overnight dellvery ] )

This Order becomes effectlve on [DATE]. Under paragraph
[23] of the Order, the Respondent may request a conference with
or submit written comments to EPA regarding any matter pertinent
to the Order.. That.paragraph sets forth the time period during-
which the Respondent ‘may request such a conference or submit
comments prlor to the effectlve date of the Order.'

R Vlolatlon of the Order may subject the Respondent to further;
legal proceedings, including the imposition of penalties up to .

. $25,000 for each day.of non-compliance with the Information
Request and violation of this oOrder [OPTIONAL - INCLUDE TEE
FOLLOWING IF RESPONDENT IS8 A LIABLE PARTY UNDER g107(a): , plus
punitive damages]. EPA is prepared to take all actions necessary
to enforce this Order and its rightS'to gather information.,

. Slncerely,

[NAME], [APPROPRIATE REGIONAL
PROGRAM STAFFER, e.g., RPM. IF
ORDER I8 SENT TO AN ATTORNEY, THE
LETTER SHOULD BE SIGNED BY :
ASSISTANT REGIONAL COUNSEL]

Enclosure

!



_ -*cc* (thhout enclosure)

_ [NAME],. A551stant Regional Counsel [or RPM or other

~ appropriate Regional program staffer].
',[NAME of appropriate branch chief in Regional program

office]’ :
[DOJ ATTORNEY, IF ANY ASSIGNED YET],_U .S. Department of

~1Just1ce
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el 104 (e) (5) (A). Administrative Order for Information Requests

e UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
- - REGION [--]'

_h;In the Matter of

'[SITE NEEE] SUPERFUND SITE R -
[CITY STATE] ‘ CERCLA .
Docket No.

[NAME OF CORPORATION(S) AND/OR
INDIVIDUAL NAME},

- A

Respondent

Proceeding Under .Section 104 (e) of the
Comprehensive Environmental Response,
Compensation, and Liability Act, '
42 U.S.C. § 39604 (e)

- 4 . .
L N L W N N S

 ADMINISTRATIVE ORDER TO COMBEL
' COMPLIANCE WITH AN INFORMATION REQUEST
" AND ACCESS TO DOCUMENTS

JUEISDiCTION’ '

'1.1; Thls order to compel compllance wlth an 1nformat10n
'request and access to documents related to thlS request 15 1ssuedt
pu:suant to the euthorlty-vested in the Unlted States by Section
i04(e) of-the.Coﬁprehensive'Environmental Responee, Coﬁpeﬁsatibﬁ
and Liability Ect (CERCLA) , 42 u.s.c. § 9604(e). This aﬁtﬁority-
| has been duly delegated to the Reglonal Admlnlstrator of the’ |

Unlted States Environmental Protectlon Agency (EPA).



FINDINGS OF FACT

Respondent
2. The_Resbondent [NAME] (Respondent) is
[EITEER INSERT] - an individual who resides in [STATE],

. conducts business at [ADDRESS],_an§ [IF
S0} is a’cdfporate bfficer, corporate
_ dlrector, and/or shareholder of the -
folloW1ng corporatlons- [LIST]
[OR INSERT] a corporatlon [on A PARTNERSHIP,'
| o MUNICIPALITY, ETC.] organlzed [and
'iﬁcbrpo:atéd (IF CORPORAIION)I‘under the
laws of the [STATE] with its primary
plaée of business at [ADDRESS] .
'[FOR MULTIPLE RESPONDENTS: DRAFT SEPARATE ORDERS Foﬁ'ﬁncn
RESPONDENT MAKING FURTHER ENFORCEMENT EASIER, UNLESS RESPONDEHTS
AND THEIR NON-COMPLIANCE MAY LOGICALLY BE GROUPED TOGETHER )|
The Slte
T 3. . [PROVIDE A BRIEF DESCRIPTION OF THE SITE THAT WAS THE .
SUBJECT OF’ THE-INEORMATIOH REQUEST.. FOR EXAMPEE: The XYZ
Superfund Site (Ihéksite)_is located bn_a ld-acré'parcel of land
on ABC Street in CiE;? $ta£e. The Site is boundéd by property of
the RST'Coﬁpany';o the northwest, the PQ ﬁiver‘to the npf;heast,
'andiproperty of the UVW Cofporation‘to the south;] o
4. . [PROVIDE FACTS TO SUPPORT EPA'S BELIEF THAT THERE MAY
-BE RELEASES OR THREATS OF RELEASES OF HAZARDOUS' SUBSTANCES AT THE.
SITE UNDER CERCLA. ‘FOR EXAMPLE: In.response to_releases or

. threats of releases of hazardous substances, including without
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11m1tation [LIST EXAMPLES], the Site was 11sted ‘'on the Superfund

.:':Natlonal Prlorltles List pursuant to CERCLA § 105(8)(B) and 40 -

ARZZCFR Part 300 (Appendlx s) [on, IF TEE srws IS NOT YET ON THE

‘NPL:; In response to 1nformatlon prov;ded by the [STATE]

\

,Department of Env1ronmenta1 Protectlon, EPA undertook a -

prellmlnary 1nvest19atlon of the Slte in. [MONTH oF YEAR] ' Durlng

~-fr'the 1nvest1gat10n, EPA dlSCOVEIEd that the 1mproper storage of

‘;several hundred 1eak1ng and deterioratlng drums and tanks locatedﬂ

"1n unsheltered areas of the Slte had resulted in the release of

' hazardous substances, 1nc1ud1ng [LIST SUBSTANCES] ] .
" Noncompllance w1§h the' Infg;mgtlon Regggst{.

| 5;] On or about [DATE]. [NAMﬁj. [TITLE] EPA Reglon [--] a
'duly deslgnated representatlve of the Presldent and EPA, sent a
'certlfled letter, return recelpt requested to the Respondent
'pursuant to 42 u.s.c. 5 9604(e) [IF APPROPRIATE, ADD RCRA
CITATION- and 42 U S.C. § 6927(a)] requestlng that the Respondent-ﬂ
.furnlsh certaln 1nformat10n to EPA (the Information Request)

copy of the Informatlon Request 1s attached as Attachment A. .
C 6. Accordlng to the U.s. Post Offlce return recelpt thei”:
: Respondent recelved the Informatlon Request on [DATE]
7. In the: Informatlon Request EPA requested 1nfornatlon
Hrelevant'to one or more of the,follow1ng{

(A) The-identification, nature{ and quantity of materials
”which-havetseen_or_are‘generated; treated,IStored,'or
_disposed‘of at_a‘vesSel oxr facility'or transported to.a

vessel or facility;



e
(Bf The nature or extent of a release or threatened release‘

. ofa hazardous substance or pollutant or . contamlnant at or
“from a vessel-or fac111ty; or - ‘ | ‘
_(C)- Informatlon relatlng to the ab111ty of a person to pay
"for or to perform a cleanup. - | _ -‘ ' |
‘The Informatlon Request also notlfled the Respondent that EPA
could seek penaltles for fallure to comply ‘with the Informatzon
Request and that the Respondent could contact certaln 1nd1v1dua1s
at EPA (whose telephone numbers and addresses were prov1ded) if
the Respondent had questlons or concerns regardlng the
Information Request. | o |

8. The Information Request'required'the Respondent to
submit a complete_and truthful response, including the provision -
of all-relevant'dOCuments, to EPA within [30] days after the date
of receipt. The Respondent failed to submlt a complete response
to the Informatlon Request by thlS date

'97 [PROVIDE FACTS TO SUPPORT BELIEF THAT THE RESPONDENT
HAS OR MAY HAVE KNOWLEDGE RELEVANT TO ONE OR MORE OF THE ABOVE
CATEGORIES.' FOR EXPMPLE:l The Respondent Jane Smlth ‘is the o
' Pres1dent and Chlef ERecutlve Offlcer of the ABC Company, and haS"
held those pos1t10ns since 197s. The Respondent Jane Smith is
the:sole shareholder of DEF Investment Co., htd., the 60%
majority shareholder of the ABC Company. In those capacitles,

the Respondent has knowledge of financial information and is

privy to the financial records of parties who are.potentiallyl
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-“llable for response costs 1ncurred by EPA in connectlon with the
'_cleanup of the Slte ]
: ‘[OPTIONAL._ IP APPROPRIAIE, INSERT THE FOLLOWING.
16;- On-cr about [DATE], [INSERT NRME OF REGIONAL OPFICIAL]
».bsent a letter (the Warnlng Letter) to the Respondent 'The
Warnlng Letter enclosed a second copy of the Informatlon Request
requlred that the Respondent promptly submlt a response to the
Informatlon Request within [21] days, agaln prov1ded 1nformatlon '
about how to contact certaln 1nd1v1duals at EPA if the Respondent‘
had questions, and stated that the ResPondent s fallure to
respond to the Informatlon Request was a Vlolatlon of federal lawf
for which penalties could ‘be 1mposed. According to the U.S. Post
_ Office return receipt, :the Respondent received the ﬁarniné Letter
on [DATE] A copy of the Warning Letter is attached hereto as
Attachment B.] .
11. To date, the Respondent has | |
{USE EITHER] completeiy failed to comply with the
, Informatlon Request. o _
[dR]'ﬁp o falled to comply fully with the Informatlon
' "Request by [not providing answers to-
question(s) (SPECIFY NUMBERS)] AND/OR
[providing evasive and/or incomplete answers
to question(a) (SPECIFY NUMBERS)] AND/OR
. [not providing the requested documents] OR
[INSERT VAPPROIPRIATE DESCRIPTION. OF Nbﬁ-I

COMPLIANCE] .
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12. The Slte is a “fac111ty w1th1n the meanlng of Sectlon
| . 101(9) of CERCLA, 42 U.S.C.'§ 9601(9) R
B 13. Each substance llsted in paragraph [4?] above 1s a-
: "hazardous substance" w1th1n the meanlng of Section 101(14) of
-CERCLA 42'U.S. é § 9601 (14). ' . e
14. [USE EITHER:‘ There has been [OR] EPA has a reasonable
-basls to belleve that there has beenl a "release"'or a threat of .
Va release at the Slte of "hazardous substances“ into the
'"env1ronment" w1th1n the meanlng of Sectlons 101(8), 101(14), and .
101(22) of CERCLA 42 U 5. C §§ 9601(8), (14) and (22).
'15;7 The Respondent is a "psrson'l w1th1n the meanlng of
Sect:Lon 101(21) of CERCLA, 42 U.S.C. § 9601(21). |
16. The Respondent is a person who has or may haue
information relevant to any of the matters spec1f1ed in the
Informatlon Request. | |
17.' The 1nformatlon and documents requested in the
”Informatlon Request are for one or more of the purposes of
'determlnlng the need for cho031ng, or taklng responsexactlons_-'ﬂ'
. 1P NECESSARY INCLUDE. , or otherwise enforcing'the provisions
-of Title: I of CERCLA]) w1th1n the meanlng of Sectlon 104(e)(1) of
CERCLA, 42 U.S. c. s 9604(e) (1).

18. The Respondent s fallure to comply w1th the Informatlon

Requestlls'a violation of CERCLA § 104({(e), 42 U.S.C. § 9604(e).
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‘ _ ORDER
- 19‘ Wlthln ten (10) business days after the effectlve date
;_spec1f1ed below the Respondent shall prov1de |
[cnooss EITEER] . EPA with a fu11 and complete response,.
' | ﬂflncludlng coples of all documents requested
dlrectly or 1nd1rect1y, to | _ :‘ .:
[USE EITHER] the entlre Informatlon Request
[OR]. A: questlons [SPECIFY NUMBERS] of the
Informatlon Request.
: OR‘. P provide:to authorized EPA employees;acceSS
._Wlthln twelve business days ‘after the
effective date of this Order to all documents
‘that are or may be relevant to the_
Informatlon Request. ‘
., 20.  The Respondent shall submlt all- responses and documents
requlred by thls order to: ) _ _ _
| [NAME], As51stant Regional Counsel [or appropriate Regional
program staffer, e.g., RPM or O0OSC].
Office of Regional Counsel [change address to natch above]

United States Env1ronmental Protectlon Agency
[INSERT ADDRESS] ‘

RO
-t

‘21.. Nothlng hereln 11m1ts or otherw1se affects any rlght of
the United- States to gather 1nformatlon pursuant to appllcable

laws, regulatlons, or permlts..

AN

EEEEQIL!E_QAEE

. 22. This Order is effectlve on the tenth business day after

&

the date it is signed by the Reglonal Admlnlstrator
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| - OPPORTUNITY TO CONFER .
7 23; Wlthln three buslness days after. recelpt of this Order
the Respondent may request a conference w1th EPA to be held no |
1ater than two days before the effectlve date of thlS Order. The
conference may deal w1th any matter pertlnent to th1s Order
ilncludlng the determlnatlons ‘upon whlch the Order is based thev-‘\
appllcablllty of the Order to the Respondent the approprlateness N
of - any actlon the Respondent isg" ordered to take, or any other |
.relevant and mater1a1 issues regardmng the Order. This
conference is not an adversarial hearing and is‘not a formal
proceedlng to enforce or challenge the Order. The Respondent may
appear in person or by attorney .or other representatlve at the
' conference. The. Respondent may ‘also submlt written comments or'
lstatements of p051t10n on any matter pertlnent to this Order no
later than the time of the conference, or no later than two days_t )
before the effective date ofhthe Order if:the Respondent does not
'request'a conference. EPA will deem the ReSpondent to have
walved 1ts rlght to'a conference or to submit wrltten comments 1f:
the Respondent falls to request the conference or to submlt |
wrltten comments,'w1th1n the spec1f1ed time perlod.

24. Any request for a conference or written comments should
be submitted‘to:' | _ A |

[ATTORNEf NAME] , Assistant Regional Counsel

Office of Regional Counsel

~United States Environmental Protectlon Agency
. [INSERT ADDRESS AND TELEPHONE NUMBER]



..g‘. .
NFORCEMENT . .
25. Failure to comply with this Order within the time

specified may'subject the Respondeut tb‘judicial ehforcemént of -

thls Order as well as c1v11 penaltles of up to $25 000 for each

day of noncompllance wlth the Informatlon Request and w1th this

Order, or both pursuant to Sectlon 104(e)(5) of CERCLA 42 U.s. C.

§ 9604(e)(5) [INCLUDE THE FOLLOWING'IP APPRQPRIATE, i.e., IF

TEE RESPONDENT IS ALSO LIABLE “UNDER 5107-A Failure tb-comply may

'also Subject the Respondent to punltlve damages ln an . amount up

to ‘three tlmes the amount of any costs incurred- by the Unlted

Statea as a result of such fallure, ag provided 1n Sectlon o h

107(6)(3) of CERCLA, 42 U:S.C. § 9607(c) (3).1] |
MODIFICATION

26. ﬂThis order may be amended or modified only by EPA.in

-writing. Any such amendments qr'modificationS'shall be effective

‘when signed by the Regional'Adminiétrath_or [HER/HEIS]  delegate.

SO ORDERED.

Date: : 2 S
: ‘ ' [NAME]
‘Regional Admlnlstrator

[Note to usérs: Please note that the model order does not
include RCRA claims. The Agency sometimes issues information
requests under the authorities of both CERCLA and RCRA. The use
of RCRA authority has its advantages and disadvantages. For
example, RCRA sectionm 3008 contains administrative penalty
authority, thereby allowing EPA to impose penalties without going
to court. However, this section also allows a respondent to
request a hearing with time-consuming administrative procedures
when an order of this type 'is issued. Given this potential for
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delay and the purpose of this model (i.e., to serve as an
efficient tool that would not require significant enforcement
‘resources), the model order does not include a RCRA claim.
Reglonal personnel should, however, consider the specific
circumstances posed’ by their individual cases and dec;de whether
to include RCRA prow.s:.ons .1n the order ]

ny
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