
 
 

   
 

 
  

 
   

  
 

 
     

 
 

    
 

  
 

 
 

 
 

   
   

  
 

   
 

 
 

  
  

 
     

  

NYSDEC and EPA R2 NPDES MOAs 

1) Signed April 28, 1975; MOA between NYSDEC and EPA R2. (Cover letter dated October 28, 
1975) 

2) Signed August 14, 1975. MOA between the Chairman of the New York State Board on Electric 
Generation Siting and Environment and EPA R2. 

a. Signed September 8, 1975. Amendment to the August 14, 1975 MOA between the 
Chairman of the New York State Board on Electric Generation Siting and Environment 
and EPA R2. 

3) Signed August 26, 1975. MOA between NYSDEC and EPA R2. Amends and supercedes April 
28, 1975 MOA. 

4) June 16, 1980. Authorizes NYSDEC to administer NPDES permits to Federal facilities. 

5) Signed March 6 and March 26, 1984. MOU between EPA and NYSDEC relative to Management 
of the Pretreatment Program. 

6) Signed September 17 and October 15, 1992. Amendment to the MOA between NYSDEC and 
EPA R2 relating to General Permits. 

7) Signed February 26 and March 16, 1998. Amendment to the MOA between NYSDEC and EPA 
R2 relating to the Implementation of the Requirements of the Great Lakes Water Quality 
Guidance in the Great Lakes Basin. 

a. Signed September 22 and September 27, 2000. Amendment to the MOA between 
NYSDEC and EPA R2 relating to Implementation of the Requirements of the Great 
Lakes Water Quality Guidance in the Great Lakes Basin. Supplements March 16, 1998 
MOA. 

8) Signed September 29 and October 6, 2000. Amendment to the MOA between NYSDEC and EPA 
R2. (Cover letter dated October 27, 2000) 

9) June 9, 2005. EPA R2 terminates waiver of review for NPDES permits that are determined to be 
significant sources of nutrients to the Chesapeake Bay watershed. 
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UNITED STATES ENVIHOf-.lMENT AL Pf~OTECTION AGENCY 

W/\SHINGTON, D.C. 2.04GO 

OCT 2 8 1975 

HIE AOf~INISTRATOR 

Dear Governor. Carey: 

I am dcligh::.ed to inform you that the Stute of New Yer.k's request 
for approval to conduct a State permit program pursuant to the 
provisions of the National Pollutant Dischrirge Elimination System 
(NPDF.S) under section 402 of the Federal Water Pollution Control Act 
1\inendmcnts of 1972 ( the> Act) is hereby approved. Accordingly, as of 
this date I ar.i !,;USpending the issuance of permits by the Environmentul 
Protection Agency (EPl\) under section 402(a) of the Act as lo all 
discharges in the State of New York other than those from «gcncies and 
instrumentalities of the Federal Government. 

The program that you conduct pursuant to this authority must at 
all times be in accordance with section 402 of the Act, all guidelines 
prorr1•.?lgated pursuant to section 304 (h) (2) of the Act, and the cncloseid 
Her.ioranda of Agreement between the Regional 1\d;niryistrator of El:'ll's 
Regicn lI, the Comrnissioner of the state of New York's Department 
of Fi\'.t.i.r:cr-.n~•~r:tal Co:1,;c::,,;c1t i.0:1 (DIX'.) ;:in:i tl:c Cl1cJf1-r1<1n ,-:,f L',~ t)'•'.1 '.c'or.k 

Stub~ Board un Electric ·ceneration Sitin<J <lttd the Environ:ncnt (tiw 

Bonrd), which I have ;ilso approved toe.lay. neca1ViC of _the spli.t in 
permitting authority b~!twcen the DEC .1ncl the Board, I believe it is 
extremely import2.nt to the effective implement«tjo11 of the St2.tc program 
that close coopr,r« tion betwe>en these Sta tc agencies be m;.1 in t:,d ned, 
particularly reg3.rding the issuance of cer tif i.c;i l:cs of env irom:·.~nta l. 
compatibility and public need (certificates) by the Board to major 
steam electric generating facilities. 

It is equally important that there be effective enforcement of 
permits and the permit program. The l·\cmoranda of l\qr.er.mcnt, which 
indicate that the Regional Administrator generally inte,~s to 
un<lerlake direct enforcement of State issued permits or ccrtific~tcs 
only when the State does not take appropriate enfu!·cemi~nt acUon, .1re 
not intended to and will not foreclose federal C:nfor.cemcnt action 
in any case \,here EPA determines that a violation lw.s occurrc·cl and 
federal enforcement proceedings are warranted. 

https://import2.nt
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I underat.,uvi that n~vcr.al ndju!:t:r-t(!ntn and clnr.ificat1on!J nre 
},aing 111adc to tl:c Ut.!w YorJ~ perrni t procJJ"ilJn in orclcr to ;ivoid nny 
unccrtaint'l as tho pro~r.:i;n i.!l bcincy i.!-1 plc:.entccl. Fer C?xru:1'.1le, thcrr. 
\-ras some arihic;uity couccrniug tho bur.Jen of proof in connection with 
Uew York's thcrr>.nl water '!Uillity stam.1nrdz. 'l'h«t a.'Tlhiguity ha~ been 
aubetantially resolved as a result of a September 5, 1975, DEC leg-al 
op.inion. Hy approval of tho Nm,1 York ~rogrilr.l today is h;i::.:;C!d in pc1.rt 
upon assurance,- that the l\ttorne~, c:cncral of ~Jt:?w Yod: ngrcc5 ,;i th the 
DEC on the thermal water. cr.inlit:r st.:-.nclc1.ri! bur.den of rt:oof question 
c1.nd has rendered n sur,pl~n~ntal opinion on t.1ii::; is~u~. 

I also undcrstan'.l th~ 1\ttorncy (;!~n(?ral In Stntc:r.icnt· ha~ hcen 
supplemented to reflect legislative ru:icnd:"'lcnts en«:!ctccl ::a.ll:::-cqucnt: 
to tho data of the original Statc:ncnt and to reflect the State 
Pollutant DiDcharge I:linination Systc-.r:1 (St'nES) regulations which 
bccM.lc cffcctiva on .1\u<JUGt 29, 1975. '!'his suppl.c-nent. ·.-1ill bn r.iost 
helpful in co,:lplctlng the record a.nd inforning the puhlic of the J,09itivc 
action:J taJ;.en hy the Uet·1 Yorl~ Lcgish,tnrc l.lnd the DP.C to pre.narc for 
aclrni;iistration cf tha Stntc' s peniit rro~rru:t. 

Finally, t!1~ ruhlic Service Cor,,.r.i~.;::;ion' s r~<]ulntlons rc:~:ir.d:i.ng 
the issuance of certificate~ by tha Bo.:-.rd i,ust be rcvisc·l in conform­
ance with applicable NPDES provisions !let forth in 40 CTR Part 124. 
It in my undcr!3t.-in<ling th~t th~ necc!.c~ry reviGionn will be finally 
adopted by the noard prior t:o its i::,suance of any certificates to 
new electric pot..:cr gcncrnting facilities. I m~ cJclic;ht0tl to know 
that the effort to rr!Visc t:hc rcgulatiO!lS is \lndcrway mvl have no 
c1.oubt that tho r~viscr. :r:N_T'Ula.1:ions vill bn f'r<>nulcri\tr!(1 in tho near 
futu~c. 

1\s currently in effect, th~ DEC's SPDJ:3 regulation~, in section 
751. 3, exclude certain cntcgories of point source$ frcn !~cw York's 
SPDES pc?:l"lit progran. Thcso C!xclusionn w~:r.e authorized by section 
124.11 of EPA's rcgul.:i.tion3 zetting forth quiclelin".!~J for ~tatc til'DES 
progra.-n3 1 40 CTR Par.t 12.J (37 FR 28390; !)".!ce,~1bcr 22, 1972). Jiowc•rcr, 
the Diztrict Court for the l)istrict of Colurthia in the recent car.e 
of ilaturc.1.l Rnsourccn Def:em;e Council, Inc. v. Trnin {Civil no. 1G29-73), 
held that the Act doos not authorizr::i such c:,i;clur.ions am1, in an 
orc.ler issued J11ne 10, 1975, directed r.PJI. to rur,f'.mcl its rC<JUl.:i.tions 
accordingly. El'A has filed u ?Iotica of Intent to 1\.ppnal the Court's 
dcci:Jion. Should the Court order bo upheld, hmrcv<!r, EPl\ will be 
required to !?Uhlish final .:t."'lenc.":'lcnts t:.o its rcgulatlorw by F~hnt,"l.rJ 1~176 
to rc~ovo the cxclu~ionr: frcm the T:T'DES pro<1ra.!'.'. Followi.rg :mch 
lL"Tlcr-clmcnts New York ,-10-:.tl<.~ sir1ilnrly be rc(!Uir.cd to ninend its rc-~mlation3 
in orclcr to continue to col':lply with tltf! liPDES recr..iirc::i~nts. He arc 
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holding hearings and !ioU.citincJ sugc;cst.ionn to minimi:rn the pot:c11t.ial 
impact of the progr;;1,~ changes rcquirc~1 by tho Court order. Uc wolco!~e 
any suggestions th~t you or your staff may make to assist us in this 
effort. 

The State of nc,-, York has dc1!lonstrnted grE'nt cn!)nbiJ.ity, pationc~, 
and coopcratior. in the dovclopi~ent of its porr.,it :r-rogr.a'7l. Yoa, your 
stnff, the H~,., York r.~gl~laturc, and J.)t?rsonnel of the m:c should feel 
justifi~Lle pride and s,tti5faction upon a~suning atl.i.\inbtration of 
thio important cnvironmP.nt.al progr.W!'I. 

l7e look forward to working with you anti th~ DEC in ccntir.uing tho 
progress you have made towards cleaner water in now York. 

Sincerely yours, 

. •,. ,· I qr• •/1.rf~
;,,... . ,., I N7 I 

Rm,sall !~. Train 

llO!lOrablc Uugh L. Carey 
Governor of new York 
.Albany, New York 12224 

Enclosures 

cct Mr. OJden Reid, Cct'.'rdssio!ler, State of tkw Yo.rl:. 
l)cpartr.:ent of Envir-on.·m.mtal Cong<.n.-vntion 

•.Mr. 2\lfred E. Kuhn, Chainnan, State of r;ew York 
Board on Electric Goncration Siting and the Environment 

Mr. r..ouio J. Lefkowitz, State of m~w York 
Attorney General 

bee; AX (3) 
OB Chron & Renclin~r, EN-329 
B. Emmett, EN-330 
J. Molloy, EU-338 

Bell, EN-338 
gional Administrator, Region II

}.gional Counsel, Rcqion II 
Enforcement Division, Region II 

Prepared by JBell/crnc/9-lG-75/.rm-338/x58731 
Rewritten by DErnmett/crnc/9-25-75/Etl-338/x58731 
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MI~'-.:OR~"l'C0:•1 OF AGi.<L. r Attachment II 

BE":(~',C&l:~\J 
'lHE STATE OP NEW YORK 

DEPl'..R'il'·~N'l' OE' ENVIP-:N.'-ENTAL C:NSERVATICN 
.AND 

'il-IE UNI'.!ED STA'I'ES ENVI.RCNi':f:1'1'IAL PF!Jl'ECTI0~ l~1C'f 
REGic:N II 

WHEREAS, the Federal Water Polluticn Co.ritrol l~ct A--r£.'1.CT:er1t.s of 1972 
C1the FWPC.l\A") expresses the fX)licJ of Co:igress to reco;:niza, presen,'E, 
a'1d protect tr..e pr.irr.ary resp::msibilities and rights of States to prcve!"1t; 
reduce and el.irn:inate pollution; 

WF.EFEAS, the State of New York has had enforceable water quality stand­
mils since 1950 and has ac1m.inistEred a State c!.ischarge P=m.it system 
si."lce 1962, and since Septerrber 1, 1973 the State of New York ("tr.e 
State") has conducted a State Pollution Discharge ED.J."l'.l.J.7.aticn S-JStzn 
{ 

11SI'nF'S") pe.rrnit pr0:,~am pursuant to article 17, title 8 of the Env:i.ron.·-
n-en-t-:al Ccn~aticn r.z-,, (11 the ECL") ; 

,~, pursuant to the FWPC.Z\A, t.'1-ie P..drni.nistrator of the United Stah':.'3 
Enviromrental Protecticn .Agency ("the Aomir.i.strator" and the 11.Agency", 
res?=ctively) is authorized to establish and aani.nist0

~ a National Pollu­
ticn Discharge Elimination Sys tern { "NPDES';) for discharges of pollutant'> 
1nm navigable waters of the United States; 

WHE.RE.l\S, the FWPCAA alla,,s the Aarn.inistrator to suspe.,d the issua"1ce of 
federal discharge pennits with.in any Stat.e \vhi~'1 desires to ~drr.L·\ister 
its tJ,•m. p:rmit p.::ogra.-n for discharses into na~r.i.g2.ble waters \-.,-ith.in its 
jurisdiction in <!Ccordanc~ with a p:::-cg-carn rreet..ing b1.e crit:::!'.'ia se·c: ior..h · 
in §402 of the Pi'-l?u"\..~ end regulations set fort.1-t i..-i 40 CTR Part 124 "St.ate 
Pro::5.ca."11 Elements l{ecessa....-y for P~-=-...icipation in the Natiooal Pollutant 
Disc.'-iarg: £1 im:L-,,atian System'' ("th•= State Progr2.m Ele.rr=....nts") i 

1•;:a::::RE:.l\S: the State has prcraulgati._~ regulaticr:.s cncer article 17, ·titie _H 
of the ECL, ~d has take.1'1 otJ1er ne~ssa...-y ste9s ii."1 o:cd~ to rceet said 
criteria; 

\'iW-:m.::.AS, t.l--ie State, acting throu;h its Governor., has st.crnitted an appl.:i.­
caticn for a?f)ro-Jal by the k:ministrato:: of the State's :p:>llutent dis­
cha::·,;a eliini.nati,::1 syste.."11 P=rDi t prcgram; 

l•~1',S, th.e Regioncl i\.dministrator, R.."'gion II, United Stat.es Envirc~-
:rren tal Prot.ecti.c:1 i\ge.r1c.1 C'the F.egiG:1al Acrni!"'.istrator") and the Cc:·!i'i.s­
sicner, D.:!?2rtment of Envirmr.ental Conservatio:i, State cf New York, 
hPre:i.naft.cr (t.1-t~ "Co:rr.t.issioner" ar:1 t.l-ie "~partrro_nt," resF,ectiv'=!ly) wish 
to set fo:.-'-J1 thzir m..1=t:.al unc2r-Sta.,di..":g as to prDCL--u'..l.!"2.l a:d other 
c>.rrangesre..,ts for ccordinati.."1']' th~ .:-:c=:ii.nist.raticn of t.11~ Stat,::::?' .s ?,:>ll\:t:znt: 
discha-°cg2 elini.-.,.it.icn system p2.::r:-:.it pr0-:,~a-n wit.11 tl:e :-.:h=ES prr.>;!:u!n foil(M­
i.,g u?.?ro·.:al by tl::'.3 ..i\dr:ri.ri.istrato::- of ti:e St.ate' s pro-;;:·a:-:i; 
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'WHEREAS, the .Administrator has prcrnulgated regulations, the State Pro-­
gram Elerrents, which c.:i.11 for, am:mg ot.~er things, the establish.rre."lt, by 
agreerrent betwee..'1 the P.egianal AdmL"listrator and the Corrmissioner, of 
procedures for transmission of certai..11 d2..ta and other information con­
cerning the N.PC-;;-S program to the FLogicnal Administrator; 

vm:ERE...l\S, the Depa..~_nt ac-ting through tbe Ccmniss:i.oner is authorized 
p ..u:suant tD article 17, title 8 ECL to administer an NPIES program on 
behalf of the State, and to enter into agrce.'fe!lts wib"-i the Regio:1al 
Mni."ll.strator incidental to that authority; 

N<H, 'IHERE:I:ORE, _the parties to this 2.greo_rrent, in considGration of the 
cx::rvenants and stipulations set out herein, agree as folla.v-s: 

ARTICLE I 

1'RA.~SF.ER OF AUT:.iORITY 

--_:____ 

'· 
1. 'lhe R..ogional Mninistrator and the Ccmni.ssioner hereby agree that '\' 

· the R.""gional Administrator sha.11 re responsible for the issua"lc.e of su.l:>- ' 
,,,,- .stantially all NPDES penni.ts based 1..,pan ap;elications whic..~ ha\."e }:eo_n sent/ 

1to the D~part:ment for cart1.n.cation by th~ St.ate pursU3..:.-it to Secti:C:in-!J01- -· 
, of the ~'l!?oiA for which Public Notice reauests have been made by theJpepar-t:.e:"ltc.---- -~-- ----- ·-----· - - --------_ ··-

2. After the date \.lpOl which the 1tdmi."'listrator approves the St.ate' s 
pern,it p:-.:-ograzn, all new applicatio:is for NP~:S pe...""TI1its s1'..all be clirQct.ed 
to th~ Ccrrrnissioner. 

,/- . 
3. After the date upon which the Jlm.inistrator approves the State's 

I _y--· peil'[lit prcgra.'111 t'lj,e Co:rmissianer shall have sole responsibility for tl~c. 
issuance of NPrFS pe...'"lt'.1.ts within the State of New York, and shall haVc::) · primary responsibility for the enforce.rrent of the tems or conditicI1s of 

I 
I ail NPb.ES oe;qni!:S within ~ State of New York; except as follvt/S: the 
\._ Pegional Administrator will retain th 0 re5t?Orlsibility for CX!':?liance 

m:nlt.oring inspections of major clischars;~s prior to June, 1975 pursu-mt 
to curre.ritly e.v..isting agreo....rrents with the Ccrrmissioner al'ld prirra..ry 
responslbilit",i for the enforcerrent of permits issu_od by the R..~ional .... 
Acnninistrato.r for a six (6) m:nth pericd subsequent to the date U?OO 
which the .Ar•.rriir~strator approves the State's permit proqrzm. 'lhereaftcr 

/ the P,3gio:1al J\.cmi.rustrator retains t.~e right, pursua11t to Sectio:i 308 of 
.' the FviPO-Vi., to crnduct sue.~ c::rr.pliance rromtorj_11g inspections of t-.'PD:2.S 
·. pei"It'itte-=s c:.s the Regio:ul Acministra~r may c:Loem necessary. Furth~r, 
: all adjudicatory hearings, hea=ings \•;ith resp2ct to Section 316 of the 

l:1·l.?u-\A, citizen suits or other litiga~on concerning N"PrES ~r.nits issu...,.t=>d 
by the Regio:1al P.dm:bistr::..tor r,rim.- to the cb.te u;xm whi.::.'1 the Adninis­
trator approves the St.-ite' s per.riit pro.Jra-n will be c.efE:!.1ded by the 

II 
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Regional l\dmin.istrator with such participation by the Cccrmissicner as 
:rray be appropci.nte to each specific c-1Se in dispute. Any m:xlifi~~~~ I 
to the terms a.---id conditions 2£~~~-~~t j..§_~~~ b_y__t,h§?__ Begional -
Administrator because of deficienC'.f in certificatio:-i requirerrents ~fore : 
the-aa"-fe upcn whic.."1 the ~istr_~i;?r appr:-mrcs the Stat~_•s perrrit pro-- · 
gram;-·O"r"¼n.iaCi.ri-rcqui.zed as the direct--rcsult·of any adj1-.,'l'icati:n:y . 
hearing, Section 316 hearing, citize.11 suit or other litigation pa-ndin-;( 
as of the date u;x:n which the Administrator approves the State's permit 
program will be· made by the P-egional .Adrninis~ator; provided, ha...·e\le.r, 
that the State retains its right of cer'-J.ficaticn of any suc.'1 rro:::lifica-.. tions. t.mder Sed"J.on 401 of the FWPCAA.. All cr-Jler modifications to any 
NPDES e;ntri:t issu_Q(J. by the Regio~l Admini~toJ:..Will.~rr.ad~by~tfie·­

.Cacm:i.ssi~_ inacc:x:Srdanoo-w.rerArticle VII~!. ~~-Agre-=--lTEilt. · -1 
4. Nothing in this Agreement shall pertain to NPDF.S penni.ts issued to 
federal facilities, or .certificates of environrrental carpatahility and 
public need to be issued to major stea..-n electrical generati.11g facilities . 
by the New York State Board an Elec'"...ric Ge.."1.eration Siting and the Env:i.;"cn_: 
nent, unless such Siting Board specifically agrees in writing to be bound : 
hereby.-· . I 

5. S;pecific ,;..orkload responsibilities to. be l.mdertaken by EPA and DEC 
C01Jering the ide.."ltification and orderly trar.7.Sfer of unprocessed applica- , 
tioos an file with EPA to the IP-part:rre..rit will be identified in a separate i 
agreenB1t and shall foster an orderly transition of such res_ponsibilities.' 

ARTIC!E II 

RECEIPT A'JD USE OP n:\.TA 

1. '1he R...ogional Ac1rni.n.istrator hereby agrees that no later than sixty 
(60) days prior to the date upon which the J\..drni.nistrator approvas the 
State's pe.rr.ri.t program, the R...ogicnal Adniinistrator shall provide to b.'-le 
Ccnmi.ssioner a list of all valid NPDES or Refuse l~t J?""....rmits issued by 
him or by the United States Army Corps of Engineers for all disCL'1arges 
into the navigable waters of the State of New York. 'I"nis list shall 
incltrle the pe.IT.".it n~...r, ·the date issu._od, the tenn for which the p,""..1-

mit is valid, t."1e na.-rr:e a,d address of the penriittee, the date tl-ie pe~.t 
expires and recorded ac'"i...ions ta.'<en for noocc;:rpliance with all P""___rr.,.it . . 
requirements when ropies of such actions have not: previously been sub­
mitted to the D:partme.nt. If th0 Ccrrrnissioner, in revie-wi.Tlg such list, 
finds that his files are incarplete with res-r::ect ~ suCL"1 pe_rmit, he shall 
so notify the R-ogirnal MitL,istrator, and the Administrator shall er.sure 
that a copy of the final P2rmit, including all changes, rrcr....ificatio:is and 
corrections thereto his been fu.."":li~hed to the carrn.issioner ·within sh.ty 
(60) d.3.ys of such notification. In additic:1, the Regional l'.&ni.nistrator 

https://D:partme.nt
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shall provide to the Cmmissioner a list of all applications received. 
to-.Jeti"'.er with their basic status, Le., untouched, carplete, draft per­
mits and/or PSTs carplete, in Pub.lie Notice phase, Public Notice phase 
o:rcplete. 

2. No later than thirty (30} days after the d:1.te upon which the Ji.ami_-rtls· 
trator approves tr.e State's p-~rl.t prcgra.-n, the Regional Adrninis trator 
will submit to the Ccmnissioner a catplete list of all nonfile.rs }~011n 

to the Regional"Admini.strator within the State of New York. 'lhis list 
shall include the·narre and address of the nonfiler, and any information 
available relative to the nonfiler' s type of operatic., and steps taken 
h-.{ the P,egianal Administrator to obtain penn.it applications £ran said 
nonfilers and curre."lt status of each case. · 

3. 'llle Pegianal Administrator agrees that he ·will nwntai.'"1 all the file!: 
containing the docurrents upon which NPDES permits issuzd by him were basr; 
in a readily accessible condition and that errployees of the Depiltrrent 
will be pennitted unlimited access to such docurrents an five (5) days 

I 
prior notice to the Regional .Administrator or his designee. Any docu- · 
rnents required by the De~tment will be furnished or reprodUO:d by EPA 

l. prcnptly and without charge to the Depart:rrent. 

( 4. All new applications received by the Regional Ac:ninistrator subseque.11 
~ to the effective date of the list described in paragraph 1 of this Artie! 
( will be transmitted within 10 days of receipt to the Carrnissioner. I 
( 5. ~ Cannissioner hereby agrees that he will pro,.ride to the Regional i 
, Adrni.nistrator p=,_riod.ic, statistical reports on all new NPDES applications 

-) received by him, a"ld on the progress of all NPDES perrn.i.ts prq:osed to be 
( issu_,.::.d by him. 

ARTICLE III 

TRANSl·ITTrAL OF DRAFT PERMITS 'IO 'IHE RF.GIO~ Ar:r·fINISTRA'IOR 

1. 'lhe~_ssioner hereby agrees that for all perrni ts proposed to re 
~~s~ by ~l;"__,~filc!:i. tl:1~- Reg~':~~ J\~~~a-:-"-°r- }:1~ not wai'-~'d-:~~­
l2-91t to cbJect to, re~11.ew anarece.tVS-m:i:o.rr.-.:i.tion pursuant to Sectiq;i 
402 d,of the !-)·~, the Corrmissio:ier will transmit_ b:>_ the Regional · 
Administrator a o:r.:J'.f of the applicaBo.k-t."1e p~lic notice,·. the draft 
~~Eaaj__~~ 'fa~--~'}e~·t,tt=-appJiccble,-·-and the. "rational: detailing 
thr-;: basis for the l.imi.t.s··appeari.Tlg-m·the draft·oe..T1'i'd.t ·acThe -tirre of 
the publicaticn of eublfcf.ot.tce for-the-Tssuan~·-of_a-p3i-iro,.t:- -'I:-'le-·· 

" Regior:-a-i. Adiilius.trator sfullre affora~cra periocior thirty (30) d2.ys 
-! fran receipt of such doc."L..--rents during \•:hic...11 to I'!Bke written corrrre."'ltz 

UfX:li, objections to, or rco::mrendatia.,s with re~ct to such a d=aft 
/ pennit. 
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2. 'lhe Ccrrrnissianer agrees that if any draft ~nnit received by the 
Regional Administrator pursuant to paragraph 1 of t'1.i.s Article is sub­
stantially changed subsequent to the i.-rritial tranSIT1ission to the Re­
gional Administrator, the Ccr.missioner shall so notify the Regional 
.Administrator and shall tra'1Smi.t to the Regicnal .2\c:ni.nistrator a co;;ry 
of suc."1 changed -pe?:mit, The Regional A±nL'ristrator shall ha\'e a :p2ricc 
of twenty (20) dc:1._ys from receipt of such cha>1ged permit during whic.'1 tc 
rnake written cc:nrrents Uf,On, objections to, or reccmrendatior...s with 
respect to such ·changes prior to the issua.,ce of tlie final perrrit. For 
t.lie purposes of this paragraph, a substa"l.tial change in ci. dr2.ft pcrrnit 
is a change whic."1 either results in the 1ncrease of any effh.:e..,t 103.d 
(whic.'1 may ~ expressed as a percentage of i.'1fl1..:.2nt allo..;ed to be dis­
charged) by irore than 20 percent, provi.&~, h~wever, that suc.'1 effluent 
load remains c::o:1siste.11t with federal guicel.ines and require.--rents, or 
extension of the final date of a:;ropliance in any schedule of carpliance 
nore than 60 days after the date set forth in the original draft pe...rrnit 

r 
3•.. If the Regional Administrator so requests in writing, the c.a.r.tl.s-
sioner shall extend the period of time during which the P.sgional A:!min.:; 
istratcr may rrake writ'-..en ca:r.rent upcn, c:!:::>jecticn to, or recarcr.e.."1datio..,: 
with respect to any draft pel'.In.it proposed to ba iss1-1-od by ti'.e Deparmo--111 
except that in no eve.."'lt will the tut.al of. t.ine, as exte...'1ded·, be greater' 

\ than 90 days fran the original receipt of the draft perrriit. 

4. rf the1P.egional Midnistratcr objects'. to any perrr,it p~oposed to be I 
iss~ pursiiint to his right to cbJect p:rovid...od in Sec-...io..11 402 (d) (2) of. 
the FWPCAA, ,·suc.'1 objecticn shall be in writing,' shall stat.e with parti~\
~ity the 'provisioos of the Fi"lFC."l\A or regulations, guidelines ari.a­
naticnal progI:&"11 gw.c.:mce ad.02t..~ th£E.:,..h!M,i~~~~1uc.:.; the oSjec'"f1cn ' 
:ts bdsea, andf,sfiall set ":i:or-Lil the rems· arid ccndit:!cfrf~f~reqiurL.;a·ny 1:.r:e 
Regional 1\dmin.i.strator as a condition to elimination of his objections ·· 
to the prq:x:,sed permi.t.J l·J-i.enev=>...r f..l-ie Regicnal 1-..cr:d..rri.strator objects to 
a pennit, no permit shall be issued by the Depa.rt:rr;c.'1t until all objec­
tions of the R....:,gional .Admi..'listrator have been resolv~.) 'Ihe P.egional 
Jlilm.inistrator and the Camissic:.:er agree to seo....k resolt:tion of a..'1y 
objections the R..ogion.al Administrator may have in as expeditious a 
manner as is possible. (~,rne.11 a, objection of the P.2gicnal .Administrator 
has l::::een resolved to his satisfacticn, he sl1al.l 1~otify the C.crrr.issioner 
in writing of tl-ie withdrawal of his objecticn.) 

~ •. 
5. ~ ~.ogj.~~l_li~.t,J;ator hereby ~s his rig:,t, pursuant to 
Sectim 402 (d) (2) of the FWPC-1\.:l.., to ciJJe~~-t'._? any p~~_!=_E_<??S:° to be 
issued by the D:::pa...rt::rre.'1t or routinely to receive my mfo:rrratiori""7_:h-:rreon 
othar JJ:iaj__ -~-Q?py_gt_ibi _final~p:-rmi_t_lO.f' (a)-any "i."1dusfrl~scharge 
which has a yearly average flo:-:, based on days of ci.1.sc.1arg~ of less t11.rn 
.i M:::;o, or (b) any clisc.'large fran a publicly or privately a.-;ned sewage 
freafrrent works .,.;hi.ch has a, average da1.1y cbsign flc;;., of less than 0. 5 1·------- • = 
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unles.s ~Lcli discharge described in (a) -.,r (b) either (i) affects the 
~i.tx._oLthe. \'late.rs-of any.-athe..1;; sta~, or (ii) contains toxic sGS- 1 
stances in excess of stc1nd."lrds pranulgated by the Administrator pnrsu- '. 
::Int t;u sect:tcn-3o·rra:r·of the p;-~---

; 

6. ~e Carmissioner m:i.y inpose additional requircrrents, limitations 
and conditions as he deems necessacy as long as such requirer.e.rits, 
limitations and conditions do not conflict with federal guidelines a..-1.d 
requirerrents. 

RECEIPT OF PER'IT'IS AF1ER ISSUANCE 

Notwithstanding any other provision of this Agreement, the O::r.nnissicner 
a9P;E:s t.o tra"l..,crrit a ~ o! ~-~--e_ry-'~~~_t~d- rr:cdific=p-oi"is mere­
to issued &j hlin to the Regional /1.gaj,,rustrator no later than thirty (30) 
clays after the issuance of such pe.tmit and modifications thereto. 

ARTICLE V 

ll.QU'IOPJNG J>lID REPORTING 

l. ~e Ccmnissioner or his designee, in acccrcfonce ·with §124. 61 of t.'tie 
State Program Elerrents and 3 N-YCl~q 756.1, shall ap;?ly Ii'Onitoring o..,,---ndi­
tions in NP.DES permits, a.>1d shall establis.h suc.°'1 rronitoring reg,..ure:T;2nts 
for additic..--nal pollutants in ariy NPDES pe.,..--mit, as may be required.(. 'i:'"1: 
Cat::ni.ssioner shall ccoperate with the Regional Administrator on tl-ie re­
quire.·re.nt that copies of all re-oorts reouired of a pt"_mi.t~---e undar a 
P2IT.lit ori · 1ssu..od · 0 i@?..l_~ator..11-iJ.L~ue to 
- sul:mitted to .-tE~~!'$1.C?:J.al...&_ni;Pl§.,t;E~t:g,~-~tt~~~-!t"~~ --

, 2. 'Ihe Ccmnissic.rier agrees to coodition all l\"PDES pemits issU:d by hi."TI · 
' for whiCl'ti the fCoeric."lhl Adrni.'liscrator has n:lt waiv-=d his right to obfect 

as set forth in paragraph 5 of Ait:i:cle III of Bus Agre-e.r.r:mt so as to 
~re that cooies of all reports to be su!:rnitrod by the pe::mittc--e t9 
theCcrn.t".ission~ sh4,1 a.J&cur- stje..-::itte¢Lto the P:§a.ional Mministra.to=. ~ ---- -...~ .....____,_/ 
3. h"hene~ tr;e Ca:.missioner or his designee shall ce1d~Ict a o::rr;,lian~ 
n-onitoring inspection of a pu::>licly or privately a.m2d treab"r.a"'lt works 
o:r.itaining a disc.1-iarge for \-hlch t..~e R-~icnal Administrator has not 
waived his right to o:Jject 2.s s2t forth in paragrq:ih 5 of .i-\ri:.iclc III 
of this Agree:-rent, the tepa.rtrrent p-~onnel cx:nduc>--._.ing su::::...'1. insp;ction 
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I ( ( 
1 . shall o· 'ete and transmit to t.'1e Regic LAdministrator a copy of EPA· 

fo:an 75C.,-. S. '.Ihi.s does not cov,~r. Heconn'-'-ssanre Inspection Visits for] 
which the Cepa1·:tnent' s Form 216 is usually cx:npleted. · 

4. mienev-er the Ccmni.ssioner or his clesignee shall conduct a o:::xrplian , 
m:nitoring inspection of an i."'ldustrial facility containing a discharge : 
for which ·the P.egional Administrator has not waived his right to ooje~ 
as set forth in paragraph 5 of Article III of this Agreerrent, the ~part 
nent personnel cx::mc1ucting such in.specticri shall c:c!1'plete a11d transmit to 
the R..ogional Jl.dmi.,ustrator a CO?'J of the inspection report. 

5. 'lhe R..ogicnal Administrator shall continue to provide effluent ccrrpli· 
ance rronitoring assista..,ce to the Corr;,issioner. Jv'.onitoring, sa.,?ling 
strategy and the c.egree of assista.~ce to be provided shall be cetermi..11ed 
and Irutually agreed upon through negotiatio:i of the State's annual strat­
egy and water p:>lluticn control program plan (§106 plan) • 

6. Wh.i.le the Regicnal .Administrator retains res;:onsibiliv.1 for COT?li­
ance nonitoring pursuant to parclgra~'l 3 cf Article I of this Agree..ent; 
the Regional Ac!ministrator shall transmit to the Corrmissia.'1er a C0£.1Y of 
all such inspecticn reports together with any other pertinent pap=-..rs 
s~'l as letters to the permittce. 

I 

ARl'ICLE VI 
. i 

T'"'.t-U:i.NSMITrn.L OF DATi1. TO 'IHE NA'.I'ICNAL DATA B.Alm 

' 1 ' -t= • : • • tl . 1-~.._1·. 'I.. di1 • Until a nationa repos1.to!:Y o. i.n1.orrr-.at1.on is pcrrranen y estc.u :Lsae : 
the R..ogional Adrrinistrator will p2rform b'lis ftmc-""Jon ,,.;ith regard to 1\TPDE.. 
permits. 'lhercfore, trai-ismission by the Ccd~,~ssicner or his cesignee of 
panni.t applications and final permits, and the ccn~tio:u.r.g·of all NPD2.S 
P3nn.its to require direct sutmi.ssion of copies of self-rronitoring imd 
c:x:npliance sch 0 dul.e reF,Orts to t.~e Regional Mministrato:;:- as required in 
previous Articles shall satisfy t.ha require.~..nt of transmittal of data 
to the Natic=ial Datz. Da.'1.1( for these :r;ennits. 

2. The camrl.ssionsr a'1d t.11e Regional .Adm.Lrustrator shall co:Jpe:.:-ate in 
providing each oth 0 r, in a ti.rrely rnar,.ner, ba.sic inforrration a11d data ., 
needed to C.:J.rrY out ~ir res~ctive p~--rams• 

.ARI'ICIE VII 

M>DIFICATICl,S I SUSPENSIQXS l'SD REVCX::"1.TIO:~S OF ISStJSD P~·lITS 
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... 1. Whenever the Carmissione:r: intends to susF,er1d, revoke or rroclify aTl 1- -
issued NPms p:?oot ~Q._r~-,~~ the .R=g.i,cnar~strac0rhas'!ot wai_vecq 
his ngnE-1:o '"65Sectas set forth in paragra:9h 5-orArtlcle-· r:tI of this . 
Agree~rrent, he shall notify the Regional Administrator, and ~hall trar..s­
rnit a ~f ai"'ly P=nnit which is proposed to be rrodified or revised 1...--i 

:respectto a cxirrplia.T'lce schedule, lllCreased effluent 1.irniratic.,.i, or sa-n­
pling and rr.onitoring requirerrenl: to .the Regional Ad:ninistrator, togethei 
with the proposed changes. 

2. 'Ihe Regional. Mmi..~istrator shall be afforded a p,"'-Xiod of thirty (30) 
days follo.-,ing st.rli notice or receipt of such tra."1smitted changes, wh.ict 
ever shall occur later, to came.l"lt l.lp0:1 1 IT'ake recv.r1-;'211dations with 
resfect to, or ooject to the proposed no:lificatio.11s and revisions. If 
no objectims are made w:ith.in the 30-day period, the Carmissioner will 
issue the maiified permit. 

3. If any__pe.nn.it is revised or m::xlified in any rr.anner by cxm.rt action, 
the Carrn!ssioner or his designee sh.all notify &.e R:;gicnal A.....-¾inistrator 
of such revision or m:x:1.ificatian and, upon request, §__hall t.r~t a 
copy of such permit with the c1,.anges to the Region~lAdministrate~.
Where impl~tincf acticn by the Cdffi,.issimar o::::: _his designee is require1 
by the court, the Carrnissianer or h.i.s designee, u~1less pro.°"ti.bit-od by 
court order, shall; prior to taking such i.q,lerrenting acticn, allON the 
Regimal 1'..arninistrator a p=>..riod of ten (10) days follcwing such notice 
or receipt of such transmittal, whiche-vcr shall k.tzr occur, in which to 
appeal the COU....--t IS dcciSiO!l. 

ARI'ICLP. VIII 

ENFORCEMENT 

1. - ~e ~pa.rbrent s."1.all ccntinuou.sly rronitor co.T?liance with <J.11 
requirements contained in NPIZS perr.tits issued by the carmissirner ai"1d. 

the Regimal M.tl.nistrator, including req-uirerrents that permittc~ 
sul:mit m.:,nitoring and ccr.pliance reports. 

/ 2. Ch the last day of the rronths of April, July, Q..-td..:er a.id Jam.::.a.J::'"'J 
the Ccmnissic.ner s."1.all send the R..ogional Ad:r,i,."1.i.strator a qt:artcrly .... 
status report \vhich shall contain all kno,,;n instances, as of 30 fuys · 
prior to the date of scl::r.dssion of suc.'1 report, of failure to cc.r:-ply 
with penni.t requirerrents during the reporting P°_rio.:1 precedit--ig the date 
of such status report or continuing to re.:.ain in noncarplia.,ce f.rcm any 
pr>~vio~ quarterly reporting p~icd. 'Ihe qt.=::..rterly st.1.tus repo=t shall 
set fo~th the folla.ving inforn,.aticn for each reported inst.:mce of no:1-
cx:npliance: 
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a.. ~,name and address of the penni.ttce; 

h. 'lhe.~t n1J111rer; 

c. '1he nature of the instance of nonccnpliance; 

d. A short description of any actions or proEJOsed actions by the 
perrnittee or by the Cdrrnissicner to carply or enfo::::-ce ccrr;>liance with 
the P3,l:Init ·requirements; and 

e. '!my details whic.11 te.'1d to e::-~lain or witigate an instanee of 
ncno::,rrpliance with .,u1 interim or fin~l requirerrent. 

3. Wnenever the P,egio:ial ~strator receive~ any infomation that 
4any pennittee is in violation. of 2n -,,-. · r conditi.m of. anv iss~a-

NP · p==a-mu.t he sh a CXJ2Y or ., . ~cm::it-~ 
0 Ccmnissigru;-?". 'll1e O::::t...ci.!3sicner will adVJ..se t.l-Je Regional Ac..""nin­

istrator of the action to be taken. 'lhe Regional -~~trator agrees 
to lt'.ake avail~le to the Cannissicr.er appro;;,riate assist:anre whic..1-,, m-:ty · 
b9 n~_ssai::y in any ac+...ioo, ac.""llnistrative or judicial, taken by the 
Ccmni.ssicner. Such assistance may incli.::!a, but is not 1.ind..ted to, 
investigative re!X)r'"-...s, laboratory a.11alysas, and appropriate Agency 
persan..'"lel to provide S\...urn testi.."'C'Ony. · 

.- I 

4. ~e Corrnission& will tra.'1.S:nit to the F.egional ~ilmin.i.strator a copy: 
of any ord-=-r or direcciva, adm:L.1isb:ath-:a or jn-4-l cial, ralc1t2d to a:::.~ 
plian03 with the tenns and conditions of a11 :t--1-PIJE<j permit originally 
issued by the Regicnal 1'.drninistrator• . .' 
5. Nothing contained i..11 this Agree.'l~'l'lt sh'3.ll b3 const-"'7:....."'Ci to limit t."ie 
authority of the P.egic.'1al Administrator to ta~e appropriate action pur- •· 

✓ 

suant to Secticns 308 and 309 of the FWPC.=-.A, either on his o..m rrotion 
; or when requested to do so by the Ccrrrnissiooer. 

mc,r-: rx 

From ~ to tirr.e t.'1-ia Ccmn.issic::er an-:i the Regional A±rinistrator ~h?~ll 
CX>nsult as to wl'-..:?t.'ler or not it ·will be necessary fc= the Regic,nal A.d:nL"'"?­
istrator to assist b,e carmi.ssie;.er in sare rranner to insure tr.:,t the 
Stat.e's pollutant disc.li..?.rc;e elL•ni.nation system p-~t program is at all 
t.i!ies in canforr.:::..:re with the a!:-"?licalble req11i re.Tents of the FW?O"\.A a1d 
the State Prog:i.·a,-,,. EL:""n=."1't$. s~ch assista'1ce shall re renden..--d as the. 
Co.1Iith:sicn~'i:' a.'1d Fegio:1al 1.ciministrator r..:;y a~ce. 
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AR'l'ICIE X 

OIANGES IN S'I'A'I'E S'ffi'IUIES, REGUIATICNS, 
DIRECTIVES, OR STA.'IDARD TI:ST ME'IHODS 

1. Prior to. taY..ing any ac"'...ioo to propose or effect. any substantial 
arce.i.,drrent, rescission, or repa..-al 0£ any statute, regulation, or direc­
tives, which the Ccmnissior.er has sub.,u.tt.ed to the R..ogicnal Ac.~"li.st.r:; 
tor or agreed to m:t.t:e use of in ccr.necticn with a9Proval of the St-..ate' 
pr03r"a.11, the Conmissione= shall !::':!.:ify th~ Rbgior.~r Ai:':ri..nist:.1:'1;tor by 
tran~mittal of t.'1.e ~:t of a"ly .s:..:·~-r1 chang~ t.o the Regicnal A(:.lri..-tlstrat 
~e R-2gianal Administrator shall ,1.3.ve 30 cz.ys in which to d~terr.-ir.e. . 
"nether thi; proposed chc:!~ ·wou..1.d ·n~an that- th~ St-:1te•s-perr.-it pro;ra-rn 
\-~uld not te in accordance wib"l b"1e FWPCAA ar.d the State Prpgra.u ElerreJ 

2. If an arrenc:Jrno_nt, rescission, or repeal cf any statute, regu.1.a+-io:-:, 
or directiv~, described in f<J..ragrap:1 1 above shall occur for ,my reasc 

.--inclu:ling action by the New York Legislature or a court, the Comnissic: 
s.liall notify t.'1~ P..egicnal Adrninistr.~tor by transrrittal of a ccpy of the 
text of such revision to t.'1.e Regier.al Administrator. 

3. Prior to his approval of any test rrethods oth~ than those specifie 
by a standard per~1u t. f 0:!!!11 the Can:ni.ssicner shall c!:>tain. the appro--..ral c, 
tl'-..e Iegional Adrninistratcr. 

ARTICIE XI 

FURIHER ASSUW.NC!:S 

~e Carrni.ssianer shall seek st1a.'1 legislatic"'.'l, rocpt sudl regulations, 
and take all fu...-ther actions which rray be need..od in order to preserve 
and rna.intaL, any authorities, programs, or ccrnnitrrents described in 
this Agreerrent or contained elsewhere in the State's description of 
its polluta'lt disd1arge elimination sysre-n p~t program· submi.t'"~ to 
the J\itnini.strato:::-. • · 

ARI'ICT..E XII 

ACTI.C1.~ 'lliFnJGH STAFF PEPSON."'"\JEL 

'lne O:rmrl.ss1_c.-ier ar..d the R?.gio."'.'lal ~..::rinistrator rray d8signate ~rsc:--..."'1el 
O."'l th~ir res::,ect:ive staffs to carry out ru1y duty or ~ctim requ.ire::1 or 
d.escrili~d herein. 
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ARTICLE XIII 

EFFECT I RESCISSICN, l•DDIFICATION 

'lhis Agreerrent shall take effect upon program approval by t11e Aa:ni..'"lis­
trator pursuant to §402 (b) of the FNPC.l\A and shall re..,,ain in effeet for 
the duration of sudl awrovcd program or until this Agreen'ent is re­
sci."'lded. In the event that fed2ral gra'1ts to t."le State of New York to 
assist in ac...~stering progrrurs £or the p:.:eventicn, reduct.i.on and el i_m­
inatian of pollution, includir.g cnforcczr:2nt, should re t.err.unnted or 
xoo-.Jo:?d to the point that insufficient federal funds c>.r.e provicLxl t.o 
adn-inister the ferl 0 ral p:Jrticn of the NPDE.? pr~-rr.:c'J!'l, o.r: if the Iegisla­
t:u:re of the State of 1-!ew York should fai.I to auG.1.orize ·0r apprqJriate 
sufficie."'lt State funds to pro,,icb for f-ull ~IT?leinentatic:1 of this 
Agreerrent, or for ct.lier good and sufficient r.:~asons H}1.ic.1i' .i."'1 the opWon 
of the Ccr.m:i.ssianer prevent the full accc::r.plisP.!!'eI'lt of this pr03"-Cc::m, the 
Agreeirent shall be rescinded on 30 day's notice in writing frcm the 
Ccmnissioner to the &.""gio.-ial ~-tlstrat:or. 

In wimess wtlereof, the pprties have execute:1 this agree.Tent on this 
:l t' {;( day of /-l,~./.:)(' , 1975. 

STATE OF' NEW YORK tNI'.IEO STATES ENVIRQ.xt.V.tENTAL 
DEPAR'Il•!ENT OF Et-lVI~MENTAL PROI'ECI'ICN AGENCY 

CXNSERVI~TICN REGICN II i 

~, ~· _ct,~By: ~C{~- \ ff:!.pq~ By: 
O;Jden R. Reid Eric D. Outwa.ter l 
Camri.ssioner Acting Regi& Admi.'1istrator · 

for 

Cerald H. H2J1sler, P.E. 
Regional Ad-:~ili1istrator ...... 
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MEMORANDUM OF AGREEMENT 
BETWEEN 

THE CHAIRMAN OF THE NEW YORK STATE 
BOARD ON ELECTRlC GENERATION 

SITING AND THE ENVIRONMENT 
AND 

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION Tl 

WHEREAS, tht- Federal Water Pollution Cont.rol Act Amendments of 
1972 ("th~ FWfCAA'') expresses the policy of Congress co recogni.ze, 
freserve, and protect the primary responsibilities dnd rights of 
States to prevent, reduce and eliminate pollution; 

WHEREAS, the ~tatE: of New Yorl< has had enforceable -wat.ei: quality 
standdrds since 1950 and has administered a State discharge permit 
system since 1962, and since September 1, 1973 the Stace of New 
York ("the State-'') has conducted a Seate T'olluranc Discharge 
Elimination Sysc-em ("SFDES") pe:r-mit program pursuant to article 17, 
titl~· 8 of the Environmental Conservation Law ("ECL .. ); 

WHEREAS.. pursuant to l he FWPCAA, the AdminiJs tr a: tor of the United 
Slates Envirunment.al Frot.ecL.ie,n Agency ( 11 Lbe AdminislraLor 11 and 
the qAgency 11 

, respectively) is authorized to c:'S tablish and ad ­
miniscer a National rollutant Discharge Elimination System 
("NTDES 11 

) for discharges of pollucant:s into n.n,1gable waters of 
the Unired States; 

WHEREA~, the FWTCAA allows tht' Adminiscrat.or to suspend the 
lssuc1nce of f E-deral discharge permits wi t.hin any Scace which 
desLr~s co c1dmin1ster its own permit program fer discharges into 
navigable wal~rs within its Jurisdiction in accordance with a 
program meeting the criteria set forth in§ 402 oft.ht FWTCAA 
and reguLH i ons set for c.h in 40 CFR Par c 124 1'!) cat e Trogram Ele­
ments Necessary for Fart.icipation in the NaLional Pollutant 
D i.sc ha r ge Elimination Sys tern" ( "the State r r-ogram Elements!!); 

WHEREAS, th~ S t1te has promulgated regulaLions under article 17, 
title 8 of Lhe ECL, and has taken other necessary seeps in order 
to m~et sdid c 1ice ~ ia; 
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WHEREAS, the State, acting through its Governor, has submitted 
an applicaticn for approval by the Administrator of the States 
pollutanL dischdrge ellmination system perm1l program; 

WHEREAS, che Regional Administrator, Region II, United States 
Envuonmental frotec.t ion AgE:!ncy (nthe Regi onal Adm1nist.r-9tor") 
dod the Ch.::drman of thE! New York State Beard on Electric 
Gener~cion Suing and c.he En\.1ronme:nt (hereinafter the ''Chairman" 
and th€:: "Board 11 respectively) 'Wish t.o set fcrth their mutual• 

undetstanding as co proc~dur3l and other arrangements fer co­
ordinating the administ:r-ation cf the State's pollutant discharge 
~limination system permiL progrdm for maJur sLeam electric 
genc-raLing facilities as defined in Sec.ti.on 140(2) of c:he New 
York Fublic Service Law ( 11gE.!nerating facilitiesu) with the NPDES 
program following apprm,al by the Administrat o r of the State's 
program; 

WHEFEAS, lhe Administrator has promulgated regulations 1 the State 
Frogram Eltments, which call for, among ocher things, the estab­
lishment by dgre~ment between the Regional AdministraLor and the 
appropriat0 State ag~ncy of procedures for rransmisston of certain 
data and olh€:' r informat' ion concerning the NFDE~ program to th~ 
Regional Administrator; 

.... 
WHEREAS, the Board is authorized pursuant l o arlic.le 17, citle 8 
ECL ro ddminister an NFDES program for generating facilities on 
behalf of the State, and its Chairman is authorized to enter into 
agrc-cmc-nls with the Regicnal Administrator incidental to that 
authcrity; 

NOW , THEREFORE , the parties to this agreement> tn cons.iderarion of 
the covtnants and stLpulations se~ out. herein, agree as follows: 

ARTICLE 1 

TRANSFER OF AUTHORITY 

l After the d,3te upon which the Administrdtor approves r-he 
State ' s p~rm1t frogr3m, all pending and new applicat1ons for NTDES 
permits for gE-nt:!tatlng facilities (hereindft~r 11certif'Lc.ar.es of 
~nvir onm~n t al c.ornpd't.ibili ry and public need 11 o r 11cer n f- 1c.a t.es") 
shclll be c1 lrected to the Chairman . 

https://11certif'Lc.ar.es
https://arlic.le
https://Sec.ti.on
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2 After the dace upon which the Administrator approves the 
Stace s pennit prcgram, the Board shall ha\e sole responsibility- for th, tssuance of certificates within the State of New York 

.ARTTCLE 11 

RECEIPT AND U~E OF DATA 

1 The Regi~nal Administraror agrees that he will maintain all 
the files contdin1ng the documents upon which NJDE~ permits issued 
by him were bdsed in a readily accessible cund1cion and thdt em ­
ployees of th~ Departments represenred on the Board will be pet ­
mitted unlimited access [Osuch documents on five ('1) days prior 
not.ice to the Regional Administrator or bis designee . Any docu­
rn~nls required by the Departments will be furn ished or reproduced 
by EPA promptly and without charge to the Departments ~ 

2 The Chairman hereby agrees that he will provide Lo the 
Regicnal Administrator periodic, stacisc.ical report.s on all 
dppl1car ion5 for certificates received by him, and on the progress 
of all applications for c.errifica r es before th~ BoaTd 

I 

. 
ARTJCLE Ill 

TRAN~MirTAL OF APFLICATlO~S FOR CERTIFICATES 
TO THE REGION.AL ADMTN15TRATOR 

1. The Chdirman hereby agr~es that for ~11 applications forcer­
tificates b~tore the Board for which tbe Regioral Administrator 
hds nor waived his right Lo objec t ro, rev1~w dnd received infot­
m,H ion pursuant to Sect.ion l.02(d) of rbe FWTCAA, th~ Chairman will 
transmit lo the Regional Admin1srrator a c.opy of rhosE· portions of 
the appllcc1Llon perc.aining ro NPDES and !:"he r<':d:1rt.!d pub lic notices, 
the rec.omm~ndations of che fublic <;'ervic.e Co;nrni.ssion Staff 0r the 
Department of Envuorunenr.al Conservation St.aH, or both, 
r~r t d1n1ng tu NPDES , the fact sheet_ and the 
rationale d~railing the b3s1s for the limits appearing in the 
std ff recummc.•ndatil~ns at tht:! time of Lbe public.at ion L,f public 
not1c~ of the staff recomm~ndations The Regional Admlnisrrdtor 
shall bt:! diford~d a period of thirLy (30) days from r~ceipL of 
such documents during which to make wrirr~n comm~ncs upon, ob ­
J~ccicns Lo, or r~commendations with resp~ct tc such stdff 
T ec ,;mmt-ndd l lons 

https://public.at
https://Envuorunenr.al
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2 The Chairman agrees thdt if any staff recomm~ndarion received 
by rh~ R~gional AdmtnistraLor pursuant t o pdragtaph 1 o[ this 
Article Ls subst~ntially changed subsequ~nt co the inlt.1al trans­
mission to the Regional Administrator, (he Chdirman shall so 
notify l he Regional AdministraLor and shall transmit t c the 
R~gional Admin1scrator a copy oi such changed tecommendations. 
The R~gion~l Adminiscrator shall have a period of twenry (20) 
days frcm reCt::Lpt of such changed recommE:-ndar ions dut ing '-''hich co 
mak~ written commE.--n ts upon, objections to, or recom...'Ilendat1ons with 
respect to such changes prior t.o t he issuanc.e uf th~ ce:rtifl.cate . 
For the purposes of this paragraph, a substdntlal Lhange in a staff 
recommendat1on 1s a change which either resJlts ln ch~ increase of 
any effluent load (which may be expressed as 3 percentage of in­
fluent dllowed to be discharged) by mote than 20 percent, provided, 
however, that such effluent lead remains consistent with federal 
gU.tdelines and requirements, ot extension of the final date of 
compliance in any schedule of complalnce more than 60 days afc~r 
the dalt' set f o rth in the original sLaff recommendation 

3 If th~ Reg1onal Administrator so requ~sts in writing, the 
Ch3irman shall extend the period of time qur1og which the Reglonal 
Administrace,r may make 'irit ten comment upon, ccjecc.ion to, or 
reccmme:idau.ons with respect to any staff recornmend,Hion, ~x<.ept 
thdt in no event will the total of Lime, as extended, be greater 
than 90 days from thE:! or:iginal receipt of the sr.aff rec.ommendation . 

4 . If rhe Regional Administrator objects to any pcrr.ion of a 
cerciftcatt reldLing t o NTDES ~reposed t o be issued pursuant to 
his tight Le cbjecc pr0vided in Section u02(d)(2) of the FWTCAA, 
such obj~ct1on shall be in writing, shall scate with particularity 
che provtsions of the FITTCAA OT regulations, guidelin~s and national 
progrdm guidance adop ted tht!reunder upon which the obj~ctton is 
based, and shdll &~r forth th~ terms and cundi11cns rtquired by 
the Reg1unal Administrator as a condition cc elimination of h1s ob­
jections tu those portions of the cerrificate Whenever the Regional 
Administ.r.Hor objects co those portions of the certificate ptr· 
ra1n1ng to NfDE:>, no certificate shall be issued by tht: Boc:1rd 
unlil all obJ~C tions of the Regional Administrator hd~e been 
resolved The Reglonal Adm1nist.rat.ot c1nd the Chairman agree 
Lo St!tc'k resolut.Lon o.f any objections tht:! Regional Admtnistr-ator 
may have 10 as ~xpedit1c,us a manner as ts possit-le . When dn 
objt-cci.cn of the Regional Administrator has been resolved to 

https://objt-cci.cn
https://Adm1nist.rat.ot


his sat1sfacrion, he shall nc tify the Chairman in writing of 
the withdr~~al of his obJectlon 

5 The Board may impose add1rional requirements, limitations 
and cond1t1ons as it deems n~cessary as long as such require­
m~nts, limitations and condLtions are not less stringenr than 
fedec~l guidel ines and requirem~nts 

ARTICLE IV 

RECEIPT OF CERTIFICATES AFTER 1~.SUANCE 

Nothwithstandlng any other provision of this Agreement, rhe 
Chairman agre~s Lo transmit a copy of every certiflcate and 
modiitcations thereto issued by che Board lo the Regiondl 
Administrator no later than thirty (30) dc1ys aff'et Lhe 
1ssudnce of such cerrificate and modifications rheret o 

ARTICLE V 

MONITORING AND REFORTING 

L. Th~ Bc.ard, in accoi;dance with § 124 61 of· the &tdte r::-ogram 
Elements and 3 NYCRR 756.1, shall include moni.L.:ring conditions 
in certificates, and shall establish such monitoring requir~menrs 
for additional pollutants in any ce~tific~tes, as may be required 

2 The Chalrman agrees that copies of all ~eporLs to be sub­
mitted by Lh~ certificate holder ro rhe Chairman Lr the Board 
shall also be submitted to th~ Regional AdminiscratoT 

3 Recognizing that lhe New York Stare DeparcmE.mrs o f- En"iron• 
mental Conservation dDd Health have rhe responsibilir~ tor 
monicor1ng discharges under section 17-0823 of the ECL, whene~er 
Lhe Chairmdn or his des1gnee receives a monitoring report from 
any source, o cher than such D~p~rtments, relac ing cod discharge 
frcm d g~n~raring facility, the Chdirm.3n shall Lransmir ro the 
RegioPal Ao~Lniscrac0r dnd the Depart ment of EnvLror1.11ental 
Conservdtion the resulrs of thdt rlporc 0 

https://Chdirm.3n
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ARTICLE VI 

TRANSMITTAL OF DATA TO THE NATIONAL DATA BANK 

1 Until a national r·epository of informal ion is permanently 
established, the Regional Administrator will pt:rfcrm this function 
wirh regdrd Cl, NTDES permits Therefore> transmiss i cn by the 
Chairman c:,r h is designe:e of all documents requtred in r,revious 
Articles shdll sdtisfy Lhe requirement of crdnsmtt[al of data to 
the Nationdl Dae~ Bank 

2 The Ch~Lrman dnd the Kegional Administrator sha ll cooperate 
in providing edch o t.h~r, in a timely manner, basic inform.Hien 
and ddta needed co carry oul their respec.nve p·rrJgrams 

ARTICLE VII 

MODIFlCATION~ OF CERTIFICATES 

1 Whenever the Board intends ro modify Lhcse portions o f 
the cercif1ca ce pertaining to NfDE, the Chd1rman shall no tify 
the Regional Administrator, and shdll rranjmic d copy o[ any 
certificar~ which ls pro~osed Lo be so modified or revised to 
the Regional AdministraLor, t oge ther with the proposed changes 

. 
2 The Regton:::11 Adminisuator shall be afforded a period of 
thirt y (30) duys following such no[.ice or re<.eipt. of suc h trans­
mitted changes, whLchever shall occur ldt~r, co comment upcn, 
moke r-ec l,Tillt.ndat i ons with r<!s pEc-c t t.o, or object to the prupostd 
modificdtions and revisions If no objections are made wi1hin 
th~ JO-day p~riod, the Bodrd mdy issue the modLti~d cerr1f1cat~ 

3 If any pon ion of d cer•tific-are rel;;it ir.g cc., NIDE<; is revise:d 
o r modified in any manner by court acrion, the Chai rman or his 
designcc shall notify cbe Regiondl Admintstrar 0r o f such re~ 
vis i cn o r modificacivn and, up0n request, shall transmi t a copy 
of such certific::j tf:' ~drh tbe changes to the: Rt'gLondl Ad'l'linisuaror­
Where i~pl~menting action by the Board is cequired by the cour •, 
th~ B~ard, unless prohibited by court. order, &hdll, prior to 
taking such 1mplem~nt 1ng ac110n, allow the: Regional Admini­
st:rcitor· d r,t-riod o f- cen (10) days fo_llowing such n o tice ot re• 
ceipt qf suth cransmi cral, tl.'hichever shall lci1 c1 r · occur-, in 
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which to appeal the court 1 s decision. 

ARTICLE VIII 

NOTIFICATION OF VIOLATIONS 

Whenever che Regional Administrator receives any information 
that any certificate holder is in violaciun of any term or 
condltion of any issued certificate, he shall immedtarely 
fo rward a copy oi sucb information to the Chairman and 
Com.missioner of Environmental Conservation 

ARTICLE IX 

ASSISTANCE 

From time t o time the Chairman and the Regional Administrator 
shall c0nsult as to whether or not it will be necessary for 
the ·.Regional Administrator to assist the Board in carrying o ....t 
its responsibilities under this agreement Such assistance 
shall be rendered as the Chairman and R~gional Administrator 
may agree 

ARTICLE X 

CHANGES IN STATE STATUTES 1 REGULATIONS, 
OR DIRECTIVES 

1 Prior to taking any action to propose or effect any sub­
stantial amendment, rescission, or repeal of any stature, 
regulation , or directives, which the Chairman has submitted 
to the Regi onal Administrator or agreed to make use of Ln 
connection with approval of che Statews program, the Chairman 
shall notify the Regional Administrator by transmittal of the 
Lext of any such change to rhe Regional Administrator . Tbe 
Reg l onal Administ rarot· shall have 30 days in which to derermine 
whether the proposed change would mean that the State's permit 
progrdm would not be in accordance w1tb tbe FWfCAA and the 
State frogram Elements. 

2. If an amendment, rescission, or repeal of any statute, 
regulation , or directive, described in paragraph 1 above 



shall occur for any reason, including action by the New York 
Legislature or a court, the Chairman shall notify rhe 
Regional Adminisrracor by transmittal of a copy of the rext 
of such revision ro tile Regional Administrator 

ARTICLE XI 

FURTHER ASSURANCES 

The Chairman shall seek the adoption of such regulotions, 
and shall take all further actions which may be needed in 
order to preserve and maintain any Juthorities, programs, 
or commitments described in this Agreement 

ARTICLE XII 

ACTL0N THROUGH STAFF PERSONNEL 

The Chairman and the Regional Administrator may designate 
petsonnel ro carry ouc any duty or action required or de­
·scribed herein. 

ABTICLE XIII 

EFFECT AND RESCISSION 

..... 
This Agreement shall take effect upon program approv3l by 
the Administrator pursuant to§ 402(b) of the FWPCAA and 
shall remain in effect for the duration of such apptoved 
program or unttl this Agreement is rescinded 

In witness whereof, the parcies have executed this agree­
ment. on this 14th day ot August, 197J. 

STATE OF NEW YORK UNTTED STATES ENVIRONMENTAL 
BOARD ON ELECTR IC GENERATION FROTECTI0N AGENCY 

SITING AND THE ENVIRONMENT REGION II 

By: ~?Lz<lr~,~0t:~l:!~ Gerald M Hans1~r, P. E. 
Chdirman Regtonal Admintstrat0r 

~~~ - ,uty 
Approved: 0ck~l~7r 

(Date) Administrator 
UNITED STATES ENVIRCNMENTAL 

PJOIECTICN AGENCY 



AMENDMENT TO TllE 
MEMORANDUM OF AGREEMENT 

BETWEEN THE BOARD AND EPA 
,'I. 

Now therefore, the parties to the Memorandum of 

Agreement dated August 14, 1975 , in consideration of the 

covenants and stipulati ons set forth therein, agree to the 

following supplementary provisions : 

(A) Article I, paragraph 3 . 

J . In carrying out its duties, the Board shall ! 

insure full compliance with the substantive content and 

spirit of the FWPCAA , relevant regulations promulgated 

under the FWPCAA, and title 8 of article 17 of the Environ­

mental Conservation Law . 

I
(B) The follqwing language shall be added to 

Article X(l) 

If the Regional Adminlstrator objects to any 

proposed change as not being in compli~nce with the FWPCAA, 

or any regulations promulgated thereunder, he shall set 

forth his objections with reasonable specificity . The 

Chairman and the• Regional Administrator agree to seek 

resolution of any objections the Regional Administrator may 

have in as expeditious a manner as possible. 

(C) The following language shall be added to 

Article XI . 

Before the Board issues any certificate, the 

Commission shall revise its regulations to insure full 
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compliance with the FWPCAA, any relevant regulations promul­

gated thereunder, and with title 8 of article 17 of the 

.Environmental Conservation Law . 

In witness whereof, the parties hav e executed this agreement 

on this /~ay of September, 1975 . 

STATE OF NEW YORK 
BOARD ON ELECTRIC GENERATION 

SITING AND THE ENVIRONMENT 

UNITED S1'ATES 
PROTECTION AGENCY 

REGI ON II 

ENVIRONMENTAL 

By : 
Kahn 

irman 

Approved : 

B : ,..._.,,~ ~ «,/47_ 
• sler, P . E . 

egional Administrator 

nistrator 
tes Environmental 

.Protection Agency 



t - ORAJDU ' OF AGREE'·iEl T 
131::TI!f.E 

THE STATE OF NEl•I YO?J< 
P.EPbRTIIB 1T OF E lVIRO «·ffi r-'AL CO;lSSR' /~TIO . - ... .. . ... 

A.10 
THE U ITED STATES ENVIRO:.,!E •ffA Pi\OTECTI0:·1 AGF. 1 CY 

RJ:GIOl II 

\!Hr.P-El S. the Federal Water Poll:.1tion Control Act Amendments 
of 1972 ("th2 FWPCAA") expresses the po~iC/ of Congress to 
recognize, preserve, and protect tte primary ~esponsibili­
ties and rights of States to pr~verc, .educe and eliminate 
pollution; 

WHEREAS, the State of New York has had enforceatle water 
quelity standards since 1950 and has adminiJtered u State , 
discharge permit system since 1962, and since September 1, 
1573 the State of New York ("the State") has conduct ....d a 
Stace i'cllutant Discharge Elimination System ("SPDE.:'") 
pemit program pursuant t? article 17, title 8 of the 
En ·i r_onmen cal Conse .. va tion Law ( 11 the ECL") ; 

WHEREAS, pursuant to the FHPC";AA, the Adm"nistrat.o: of the 
United States Environmental Prci:ection Ag~ncy ("the Adminis­
trator" and the 11Agency 11 

, respectively) 5.s · authcr"Lzed to 
cscablish and administer a ? ational Pollutant Disc:~arge 
Elimination System ("NPDES") .for disch:arges of pollutants 
into navigable waters of the. nited States; 

wt!EREAC:, the FWPCAA allows the Adm"ni... rater to s1JSpend the 
issuance of federal disr.:harr,e permits within any State which 
desires to adrniniste~ its o-m permit program for d~scharges 
into navigable waters within its jurisdic :ion in accordance 
w· t:h a program meeting the criteria S(:t orth i. §4l•2 <'f the 
F\.fPCAA and -regulations set forth in 40 CFR Pare 124 "State 
Program Elem~nts Necessary for Participation in =te National 
Pollutant Discharge Elimination System'' ("the State Program 
Elements"); 

WJtERF.AS, the State ha.s promulgated regulations u:i..,er article 
17, title 8 of the EC~, and ~as taken other neccssd~Y steps 
in order to meet said criteria; 

HJIF.REAS, the State, acting thrcueh its Governor , has sub­
mitted an appl icat ion for app:.-c al by the ..dn::..ni strator 
of the State's poll tant dis charge elimina:ion system 
permit prog:.a •; 

https://WJtERF.AS
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WHEREAS, the Re~ional Administrator, Region II, United States 
Environmental Protection Agency ("the Rep,ional Administrator") 
and the Commissioner, Department of Environmental Conserva-

-tion, State of New York, hereinafter (the "Commissioner" and 
the "Department ", respectively) wish to set forth their mutual 
un<ler s anding as to procedural and other arrangements for 
coordinating the administration of the S ·ace's pollutant 
dischar~e elimination system permit program with the tiPDES 
proP,ram following approval by the AdMinistr tor of the State's 
program; 

WHEREAS, the Administrator has promu1gated regulations, the .- State Program Elements, which call for, among other things, 
the establishment, by a~reement between the Re~ional Adminis­
trator and the appropriate State agency, of procedures for 
transmission of certain data and other information concern­
ing the NPDES program to the Regional Administrator; 

WHEREAS, the Department acting through the CofTUllissioner is 
authorized pursuant to article 17, title & F.CL to administer 
an NPDF.S program on behalt of the State, and to enter into 
agre~ments with the Regional Administrator incidental to that 
authority; and 

\~IEREAS, the parties to this a~reement have entered into a 
prior ar,reement, dated on or about April 28, 1975 which they 

· now desire to amend and supersede by this agreement, 

.. NOW, THEREFORE, the parties tp this agreement, in consideratiqn 
of the covenants and stipulations set out herein, agree as 
follows: 

ARTICLE I 

TRA SFER OF AUTHORITY 

1. The Regional AdMinistrator and the Commissioner hereby 
agree that the Regional Administrator shall be responsible 
for the issuance of substantially all NPDES permits based 
upon applications which hav~ been sent to the Department 
for c rtification by the State pursuant to Section 401 of 
the F~JPCAA for which Public otice requests have been made .-
by the Department. 

2. Aft er the date upon which the Adminis trator approves 
th e State• s per.nit progr am , all new application s for 1PDES 
permits shall be directed to t he Commissi.oner . 
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3. After the date upon which the Adm~nistrator approves 
the State's permit program, the Commissioner shall have sole 

. responsibility for the issuance of P~ES perr.iits within the 
State of New York, and shall have primary responsibility 
for the enforcement of the terms or conditions of all 
t PDES permits within the State of tlew York, except as 
follows: the Regional Administrator will retain the re­
sponsibility for compliance monitoring inspections of 
major dischargers prior to June, 1975 pursuant to currently 
existing agreements with the Corranis ioner and primary · 
responsibility for the enforcement of permits issued by 

,· the Regional Administrator for a six (6) month period 
subsequent to the date upon which the Administrator 

• approves -the State's permit program. Thereafter the 
Regional Administrator retains the right, pursuant to 
Section 308 of the FWPCAA, to conduct such compliance . 
monitoring inspections of NPDES permi~tees as the Regional 
Administrator may _deem necessary. Further, all adjudi­
catory hearings, hearings with respect to Section 316 of 
the FWPCAA, citizen suits or other litigation concerning 
NPDES permits issued by the Regional Administrator prior 
to the date upon which the Administrator approves the 
State's permit prograM will be defended by the Regional 
Administrator with such participation by he Commissioner 
as may be appropria~e to each specific cas~ in dispute. 
Any modifications to the.terms and conditions of an PDES 
permit issued by the Regional Administrator because of 
deficiency in certification requirements before the date 
upon which the Administrator _approves . the State's perni t 
prop,ram, or which is required as the direct result of 
any adjuticatory hearing, Section 316 hearing, citizen 
suit or other litigation pending as of the date upon 
which the Administrator approves the Sta te 's permit 
prORram will be made y the Regional Administrator; 
provided, however, that the State retains its right of 
c rtification of any such modifications under Section 
401 of the FWPCAA. All other modifications to any 

PDES peIT'lit issued by the Re~ional Admin istra tor will 
be made by the ComMissioner in accordance with Article 
VII of this A~reement. 

4. Nothing i n this Agreement shall pertain to th e 
i ssuance of certificates of environmental compatibility 
and publ ic need ( "certif'cates") for major steam elec tri­
ca l ~enera t ing facilities by th e · ew York State Board bn 
Elec tric Gener.at ion Siting and the Environmen t ("Board") 
which is covered by a sepArate agreement between the 
Chairman of such Board and EPA . · 



5. Specific workload responsibilities to be undertaken 
by EPA· and DEC covering the identification and orderly 
transfer of unprocessed applications on file with EPA to 

. · the Department will be identified in a separa te agreement 
and shall foster an orderly transition of such responsi­
bilities. 

ARTICLE II 

RECEIPT AND USE OF DATA 

1. The Regional Administrator hereby agrees that no later 
than sixty (60) days prior to the date upon which the 
Administrator approves the State's permit program, the 
Regional Administrator shall provide to the ColI'.IDissioner · 
a list of all valid NPDES or Refuse Act permits issued by 
him or by the United States Army Corps of Engineers for all 
discharges into the navigable waters of the State of New 
York. This list shall include the permit number, the date 
issu~d, · the term for which the permit is valid, the name 
and address of the permittee, the date the permit expires 
and recorded actions t aken for noncompliance with all permit 
requirements \hen copies of such actions have not previously 
been submitted to the Department. If the Cornraissioner, in 
reviewing su~h_list, finds chat his files are incomplete 
with respect to such permit, he shall so notify the Regional
Administrator, and the Administrator shall ensure that a 
copy of the final permit, including all changes, modifica ­
tions and corrections thereto has been furnished to the 
Commissioner within sixty (60) days of such notification. 
In addition, the Regional Adm:nistrator shall provide to 
the Commissioner a list of all applications received to­
gether with their basic status, i.e., untouched, complete; 
draft pennits and/or PSTs complete, in Puplic otice phase, 
Public Notice phase complete. 

2. No later than thirty (30) days after the date upon 
which the Administrator approves the State's permit program, 
the Regional Administrator will submit to the Commissioner 
a c omp lete list of all nonfilers known to he Regional 
Administrator within the State of ew York. This list . 
shall include the n ame and address of the nonfiler , and 
any information a ailable r~lative to the nonfiler 's type 
of operation ~nd steps taken by the Reg ional Adminis trator 
to obtain perni t a pplications fr om sa id nonfi lers and 
current status of each case. 



-.:,-.. ., - . ' ... 

3. The Regional Administrator agrees that he, il l maintain 
all the f·les conta ining the documents upon which PDES 
permits issued by hie were based in a readi l y accessible 
condition. and that employees of . the Deparcr:;ent will be - •· 
p ermitted unlimited access · co such docu~ents on five (5) 
days prior notice to the Regional Administrator or his 
designee. Any doc~ .en ts required byt e D~partment will be 
furnished or' reproduced by EPA promptly and without charge 
to the Dep rtment. 

4. All new applications received by the Regional Adminis-
rator subsequent to the effective date of the list described 

in paragraph 1 of this Article will be transmitted within 10 
days of receipt to the Commissioner. 

5. The Commissioner hereby agrees that he will provide to 
the Regional Administrator periodic, statistical reports 
on all new NPDES applications received by him, and on the 
progress of all NPDES permits proposed to be issued by him. 

ARTICLE III 

TRANSMITIAL OF DRAFT PERMITS TO THE REGIONAL ADMINISTRATOR 

. 
1. The Commissioner hereby agrees that for all permits pro­
posed co be issued by him for which the Regional Adminis­
trator has not waived his r·ght to object to , review and 
r eceive information pursuant to Section 402(d) of the 
FWPCAA, the Commissioner will transmit to the Regional 
Administrator a copy of the application, the public notice, 
the draft permit and the fact sheet, if applicable, and 
the rationale detailing the basis for the limits appearing 
in the draft permit at the time of the publication of 
public notice for the issuance of a permit. The Regional 
Administrator shall be afforded a period of thirty (30) 
days from receipt of such documents during which to make 
written comments upon, objections to, or -recommendations 
with respect to such a draft permit. 

2 . The Cormnissioner agree? that if any draft permit received 
by the Regional Administrator pursuant co paragraph 1 of 
this Ar ticle is substantially changed subsequent to the .. 
initial transmission to the Regional Administrator , the 
Commissioner shall so notify the Regional Acminis trator 
and shal l tr an smic to t he Reg i ona l Administrat or a copy 
of such chan6ed permit. The Regional Admi nistr~tor shail 
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have a period of twenty (20) days from receipt of s uch 
changed perTJit during which to r.:ake writte::n cocrJTJents upo , 
objections to, or recommendations with r espect to sch 
changes prior to the issuance of the fi a l permit. For 

· · the purposes of this paragraph, a suosca~tial change in 
a draft permit is a change which either results in the 
increase of any effluent load(~, ich may be expressed as 
a p rcentage of influent alloved to be discharged) by more 
than 20 percent, provided, h~1ever, that such effluent load 
remains consistent with federal guidelines and require~ents , 
or eytension of the final date of compliance in any schedule 
of comp liance more than 60 days after the dace set forth in 
the original draft permit. 

3. If the Regional Administrator so requests in writing, 
the Commissioner shall extend the period of time during 
which the Regional Administrator may make written comment 
upon. objection to, or recommendations with respect to any 
draft permit proposed to be issued by· the Department. except 
that in no event will the total of time, as extended, be 
greater than 9q days from the original receipt of the draft 
permit. · 

4. If the Regional Administrator objects to any permit 
proposed to be issued pursuant to his right to object 
provided in Section 402(d)(2) of the FWPCAA, such objection 
shall be in ~ricing, shall state with particularity the 
provisions of the FWPCAA or regulations, guidelines and 

• nat ional program guidance adopted thereunder upon which 
the obj ec tion is based, and shall sec forth the terms and 
conditions required by the Regional Acminisc~ator as a 
condition to elimination of his objections to the proposed 
permit. Whenever the Regional Administrator objects to a 
permir, no permit shall be issued by the Department until 
all objections of the Regional Administrator have been 
resolved. The Regional Administrator and the Commissioner 
agree to seek resolution of any objections the Regional 
Administrator may have in as expeditious a manner as is 
possible. When an objection of the Regional Administra­
tor has been resolved to his satisfaction. he shall notify 
the Commissioner in writing of the withdrawal of his objec­
tion. 

5. The Regional Administrator hereby waives his right , 
ur suant to Section 402(d)(2) of the FWPCAA, · to obj ect 

to any permit pro~osed to be issued by the Deparc~en t 
or r outinely to receive any informa tion thereon other 
t an a copy of the final permit f or· (a) any industrial 
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discharge which has a yearly avera~e flow, based on days 
of discharge, of less than .1 ~GD, or (b) any discharge 
from a publicly or privately O\med se,age treatment works 
which has an average daily dcsit?;n flow of 1 ss than O. S HOD · . ·· 
unless such discharge described in (a) or (b) either (i) 
affects the quality of the waters of any o her state, or 
(ii) contains toxic substances in excess of standards promul­
gated by the Administrator pursuant to Section 307(a) ~f 
the FWPCAA. 

6. The Commissioner may impose additional requirements, 
limitations and conditions as he deems necessary as long,· as such requirements, limitations and conditions are not 
less stringent than federal guidelines and requirements. 

ARTICLE IV 

RECEIPT OF PERMITS AFTER ISSUANCE 

Notwithstanding any other provision of this Agreement, the 
CoTTlJTlissioner agrees to transmit a copy of every NPDES permit 
and modifications thereto issued by him to the Regional 
Administrator no later than thirty (30) days after the 
issuance of such permit and modifications thereto. 

ARTICLE V 

MONITORING AND REPORTING .,.._ 

1 . The Commissioner or his designee, in accordance with 
§124.61 of the State Program Elements and 6 NYCRR 756.J. 
shall apply monitoring conditions in NPDES permits, and 
shall establish such monitoring requirements for additional 
pollutants in any NPDES permit, as may be required. The 
Commissioner shall cooperate with the Re~ional Administrator 
on the requirement that copies of all reports required of 
a perrnittee under a pennit originally issued by the Regional 
Administrator will continue ~o be submitted to the Regional 
Administrator by the permittee. 

2. Th e Cor:lITlissioner agrees t o condition a ll 1PDES permits 
issued by him for which the Regional Admi nis tra tor has not 
waived his right to obj ect as s et f orth in paragraph 5 of 
Art i cle III of this Agreement so as -to require that copies 
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of all reports to be submitted by the permittee to the 
Comm· sioner shall also be submitted to the Regional
~dministrator. · · 

3. never the Commissioner or his designee shall conduct 
a compliance monitoring insp~ction of a publicly or pri­
vately O\•med treatment works containing a discharee for 
which the Regional Administrator has not waived his right 
to object as set forth in paragraph 5 of Article III of 
this Agreement, the Department personnel conducting such 

,· inspection shall complete and transmit to the Regional 
Ad~inistrator a copy of EPA form 7500-5. This does not 
cover Reconnaissance Inspection Visits for which the 
Department's Form 216 is usually completed. 

4. Whenever the Comm·ssioner or his designee shall conduct 
a compliance monitoring inspection of .an industrial facility 
containing a discharge for µhich the 'Regional Administrator 
has not waived his rip,ht to object as set forth in paragranh
5 of Article III of this ~greement, the Department personnel 
conducting such inspection shall complete and transmit to 
the ~egional Administrator a copy of the inspection report. 

5. The Regional . Administrator shall continue to provide 
effluent comp liance monitoring assLstance ~o the Commissioner. 
Monitoring. sampling strategy and the degree of assistance 
to be provided -shall be determined and utually agreed upon 
through negotiation of the S::ate 's annual str"'tegy and wa ter 
pollution control program pla.n (§ 106 plan). 

6. While the Regional Administra-or retains responsibility 
for compliance monitoring pursuant to paragraph 3 of Article 
I of this Agreement, the Regional Administrator shall trans­
mit to the Commissioner a copy of all such inspection reports 

op,ether with any other pertinent papers such as letters to 
the permit tee. 

ARTICLE VI 

TRA SMitfAL OF DATA"TO THE NATIO L DATA BAK 

1. Until a national repository of information is perma­
nen t ly established , the Regjonal Administrator will perform 
this function with regard to NPDES pernits . Therefore, 
t ransmis sion by the Commis sioner or his designee of permit 



applications and final permits, and the ccnditioring of 
all fPDES permits to require direct submission of copies 
of self-monitoring and complianc-e schedule reports to he- ·· • ·· 
Regional Administrator as requ·red in previvus Articles 
shall satisfy the requirc~enc of era smittal of data to 
the ~ational Data Bank for these permits. 

2. The Commissioner and the Regional Ad ·nistrator 
shall cooperate in providing each other, in a timely 
manner, basic information and data needed to carry out 
their respective programs. 

ARTICLE VII 

MODIFICATIONS, SUSPENSIONS AND REVOCATIONS OF ISSUED PERMITS 

1. Whenever the Conunissioner intends to suspend, revoke 
or modify an issued NPDES permit for which the Regional 
Administrator has not waived his right to object as set 
forth in paragraph 5 of Article III of this Agreement, he 
shalt notify the Regional Administrator, and shall transmit 
a copy of any permit which is proposed to be ~edified or 
revised in respect to a compliance schedule, increased 
effluent limitation, or .sampling and monitoring require­
ment to the -Regional Administrator, together with the 
proposed changes. 

2. The Regional Administrator shalf be afforded a period 
of thirty (30) days following such notice or receipt of such 
transmitted changes, whichever shall occur later , to corrment 
upon, m~ke recommendations with respect to, or object to the 
proposed modifications and revisions- If no objections are 
made within the 30-day period, "the Commissioner will issue 
the ~edified permit. 

3. If any permit is revised or modified in any manner by 
court action, the Commissioner or his designee shall notify 
the Regional Administrator of such revision or modification 
and, upon request, shal l transmi~ a copy of such permit with 
the changes to the Regional Administrator. \ here implemen­
ting action by the Commissioner or his designee is required
by the court, the ~ommissioner or his des ignee , unless pro ­
hib i ted by court order, shall, prior to taking such implemen­
t ing act i on , al low the Regional Administrator a period of 
ten (10) day s foll owing such no tice or receip t of such 
transmittal , wh ichever shal l later occur , in ·which to 
appeal the court's decis ion . 
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ARTICLE VIII 

E FORCE IE T 

1. The Department shall con in ously monitor compliance 
with all re uirements contained in ~PDES pe~its issued by 
the Commissioner and the Regional Administrator and in 
certificates issued by the Board, including requirements 
that permictees submit monitoring and compliance reports. 

,· 
2. On the last day of the months of April, July, October 
and January the Commissioner shall send the Regional Adminis­
trator a quarterly status report which shall contain all 
known instances, as of 30 days prior to the date of sub- . 
mission of such report, of failure to. comply with permit 
requirements during the reporting period preceding the 
date of such status report or continuing to remain in non­
compliance from any previous quarterly reporting period. 
The quarterly status report shall set forth the following 
informa~ion for each reported instance of noncompliance: 

a. The ·name and address of the permittee; 

b. The permit number; . 
c. The nature of the instance of noncompliance ; 

d. A short description of any actions or proposed 
actions by the permittee or by the Commissioner 
to comply or enforce compliance with 'the p rmic 
requirements; and 

e. Any details which tend to explain or mitigate 
an instance of noncompliance with an inter i m 
or final requirement. 

3. Whenever the Regional Administrator receives any infor­
mation that any permittee is in violation of any term or 
condition of any issued PDES permit or certificate, he 
shall immediately forward a ' copy of such information to 
the Commissioner. The Commissioner will advise t he 
Regional Administrator of the action to be taken. The 
Regional Administrator agrees to make available to the 
Cornmissioner appropriate as sis t anc e which may be neces sary 
i n any action, administrat i e or judic ·a1, t aken by the 
Commissioner. Such assistance may include , but is not 
lim·ced t o , investigative reports , l aboratory analy s es , 
and appropriate Agen cy pers onnel t o r ovide sworn testi ­
mony . 
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4. The Cormnissioner will transmit to the Re~ional Adminis-
. trator a cp_py of .any order or di~ective, administrative. o-z: .. • .. 
judicial, related to compliance with the t rns and conditions 
of an PDES perrait originally issued by the Regional Admi­
nistrator. 

5. Nothing contained in this Ap;reement s all be construed 
to l'mit the authority of the Regional Adninistrator to take 
appropriate action pursuant to Sections 308 and 309 of the 
FWPCAA, either on his own motion or when requested to do so 
by the Commissioner . 

ARTICLE IX 

ASSISTANCE 

From time to time the Commissioner and the Regional Adminis­
trator shall consult as to whether or not it w'll be 
necessary for the Regional Administrator to assist the 
Commissioner in some manner to insure that the State's 
pollutant discharge elimination system permit program is 
at all times in conformance with the applicable require­
ments of the FWPCAA and the State Program Element's. Such 
assistance shall be rendered as the Com:nissioner and 
Regional Administrator may agree. 

ARTICLE X ... . 

CHANGES I STATE STATUTES, REGULATIO S, 
DIRECTIVES, OR STANDARD TEST METHODS 

1. Prior to taking any action to propose or effect any 
substantial amendment, resc1ssion, or repeal of any statute, 
regulation, or directives, which the Corr.missioner has sub­
mitted to the Rep,ional Administrator or agreed t o make use 
of in connection with appro~al of the State's program, t he 
Commissioner shall notify the Regional Administrator by 
transmittal of the text of any such change to the Rep.ional 
Administrator. Th e Reg i onal Admini s trator shall have 30 
days in which t o determine whether the proposed change 
woul mean that t he State's pe rmit prop;ram would not be 
in accordance wi th the F~lPCAA and the State Program Elements. 
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2. If an amendment , rescission, or repeal of any statute, 
regulation or directive, described in paragraph 1 above · · · 
shall occur for any reason, including action by the Jew York 
Legislature or a court, the Cor.~issio er shall notify the 

egion3l Administrator by transmittal of a copy of the text 
of such revision to the Regional Administrator. 

3. Prior to his approval of any test me.thods o·ther than 
those specified by a standard permit form, the Commissioner 
shall obtain the approval of the Regional Administrator. 

ARTICLE XI 

FURTHER ASSURANCES 

The Commissioner shall adopt such regulations, and shall 
take all further actions.which may be needed in order to 
preserve and maintain, in accordance with the FWPCAA and 
the State Program Elements, any authorities, programs, or 
~ommitmencs described in this Agreement or contained 
elsewhere in the Stace's description of its pollutant 
discharge elimination system permit program submitted 
to the Administrator in April, 1974, as modified and 
supplemented to date, e~cept as any change herein or 
therein may .be. approved by the Regional Administrator. 

ART1CLE XII.... 

ACTI0 THROUGH STAFF PERS0. EL 

The Commissioner·and the Regional Administrator may desig­
nate personnel to carry out any duty or action required or 
described herein. 

ARTI CLE XIII 

EFECT, RESC.ISSI ON ,· MODIFICATI01 

This Agr eement s ha ll t ake effec t upon progr am approval by 
t he Administra tor pursuan t to §402(b) of t he FHPCAA and 
shal l r ma·n in effect f or the durati on of such approved 
program or until t h is Agreement is rescinded. In the event 
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that federal gr ants to t he State of Ne~ York to ass ist in 
admin i 5tering pr ograms f or t he prevention , r eduction and 
elimination of pollut i on . includi ng enforcement, should be 
tenninated or reduced to t he point t hat i nsuffic ient federal 
funds a re provided t o administer the federa l portion of the 
NP DES program , or i f the Legislature of the State of New 
York should fail to author ize or appropriate suffic ien t 
State funds to provide for full i mplementation of this 
Agreement , or fo r other good and sufficient reasons which 
in the opinion of _the Commissioner prevent the full a ccom­
plishmen t of th is program, t he Ap.reement s hall be rescinded 
on 30 day's notice in writing from the Commi ssioner to the 
Regional Administrator. 

ARTICLE XIV 

The agreement between the parties entered into on or about 
April 28, 1975 in substantially the same form as this agreement 
i s hereby rescinded and superseded in its entirety by this 
agreem·ent . 

I n witness ~pereof, the parties have executed t hi s agreement 
on this 2..G day- of c._._:_<l '-- 't"" - . 1975. 

STATE OF NEW YORK 
DEPARTHEL'T OF F.NVIRONMEN'rAL 

CO SF.RVATIO 

Ogden Reid 
Commissioner 

By : 
Paul J . 'Es ton 
First Deputy Commissioner 

Approved: c?c::&ea ·')_ /97) __ L£ __-<.-~~ D~r 
· (DATE} . u ssell E. Tra in, Adninistrator 

H TED STATES ENVI RO, 'MENTAL 

PROTECTION AGENCY 
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UNITED STATES EN VI RO NM ENTAL Pr<OTECTION AGE ~✓ CY 

\\ 'A S HING T ON . DC. 20~60 

Jut'' J- 6 1980 OFF ICE Or :C: tFOR CC: MENT 

Eonorable Hugh Carey 
Gov ernor of New York 
Al b any, New York 

De ar Governor Carey: 

On October 28, 1975, New York r e ceived . authority to 
a dminister the National Polluta nt Discharge Elimination Syste m 
( NPDES) within its borders. EPA's approval letter indicated 
that we would retain authority to issue permits for Federal 
facilities within the State. The reservation of authority over 
Federal facilities was necessary because the Federal Water 
Pollution Control Act (FWPCA) precluded State regulation of 
these facilities. 

The 1977 amendments to the FWPCA specifically authorize 
the States to administer the NPDES permit program for Federal 
facilities. Accordingly , I have today approved the State of 
New York 's request to assume this responsibility. This 
approval overrides any contrary language in EPA's October 28, 
1975 letter approving the State's NPDES program. 

We are glad to transfer the administration of the NPDES 
perrni t program for Federal facilities to the State of =~ew York. 
Region II will be working with the New York State Department of 
Environmental Conservation and the New York State Board on 
Electric Generation Siting and the Environment to facilitate 
this transfer in a timely manner. 

Sincerely~ 

J ff/ y piif:~
=cting Assistant Administrator 

for Enforc ement 

cc: Mr. Robert F . Placke 
Honorable Cnas. Zielinski 
Mr . 0-1arles S. Warren 
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Agency 

Conservation 

Memorandum. of Understanding 
between the 

United States Environmental Protection 
and the 

ew York State Department of Environmental 
-- ·· ·· ·· ·Relative to Management of t he 

Pretreatment Program 

I. Introduction and Purpose 

Pursuant to S ction 307 of the Clean Water Act, 33 U.S.C. § 1317 (1978 and 
Supp. 1982) • the United States Environmental Protect i on Agency (EPA) and 
the ew York State Department of Environmental Conservation (DEC) agree to 
cooperate in controlling the introduction of wastes from non-domestic 
sources into publicly owned treatment works through implementation of Title 
O Part 403 of the Code of Federal Regulations, entitled "General Pretreat­

ment Regulations for Existing and ew Sources of Pollution". 

The purpose of this agreement is to establish between EPA and DEC the 
conditions and procedures to be followed in implementing the General 
Pretreatment Regulations. 

II . General Provisions and Responsibi ities 

Upon mutual approval of this interim agreement, while EPA will remain the 
"approval authority", as defined by 40 CFR 403 . 3 for the purposes o 
approving local Publicly Owned Treatment Works' (POTWs) pretreatment 
programs, DEC wil beco e the refODDD.endin authority. EPA, while retaining 
responsibility for approval, will rely upon DEC certification and 
appropriate supporting documents in making such determinations. EP will 
respond to DEC in writing within 30 days of each recommendation. DEC will 
assume responsibility to require and enforce, through SPDES, the imple ent­
ation of approved local pretreat ent programs . 

EPA will remain the "conttol authority," as defined by 40 CFR 403 . l'.! for the 
purposes of regulating industries subject to categorical pretreat ent 
standards, except in the case of delegation of "control authority'' to 
municipalities with approved local pretreatment programs. 

III . Specific Provisions and Responsibilities which become ef fective upon 
execution of this agreement 

A. Local POTW Pretreatment Programs 

. l.- . EPA Responsibilities/Activities 

a) Remain the "approval , authori_ty" as de fined by 40 CFR 03 . 3 
or t'fi.e 'purposes of approving l ocal Public Owned Treatment 

Works (POTW's) pretreatment programs . 

b) Provide_ assistance .. t9 DEC and POTW ' s on the general pre­
treatment regula tions and po licy issues . 
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c) Manage _operation of program. activitie.s conducted by EPA 
contrac~or and submit within five (5) days of receipt 
contractor study outputs to DEC for use in reviewing 
programs. 

d) In coordination with DEC, utilize EPA contractor services to 
disseminate program guidance and infonnation. 

e) Assist DEC. as necessary, in the development nd enforcement 
of compliance schedules for the development of local POTW 
pretreatment programs. 

f) Conduct periodic overview/evaluation of NYSDEC management of 
the pretreatment program . This includes POTW program 
certifications, overall program. status, compliance/enforce­
ment activities, and EPA field inspections as appropriate. 

2. DEC Responsibilities/Activities 

a) Provide technical and program assistance to local POTWs 
requ i red to develop and i plement pretreatment programs. 

b) Provide le review, with assistance from EPA when 
appropriate and their consultant, to local POTWs required to 
develop pretreatment programs in the review of formal POTW 
pretre tment program ubmissioos . 

c) Establish and enforce compliance schedules for local POTil 
pretreatment program development and implementation. 

d) Review and recotrunend for approval by USEPA, formal 
submissions by POTY' s for approval of local pretreatment 
programs. With such recot:lltlendation submit the Pretreatment 
Program Review check list attached to this MOU as well as 
copies of all review/comment le tters, on-site inspection 
reports, direct sampling analysis reports and any overview 
reports on the subject . 

NOTE: The Pretreatment Progra~ Review check list content 
can be modified upon mutual agreement of the signers of this 
MOU without need to revise the MOU. 

e) Review and certify to EPA local PO W p-rogram requests for 
removal credits and modify POTW ' SPDES discharges permits as 
appropriate . 

f) Overview and regulate imp lementation of local POTW 
pretreatment programs throu h review of program and special 
reports, on-site inspect ions , discharge monitoring reports 
and analysis of direct sampling as neces ary to assure that 
the primary goals of the program are being met . 
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B. Industries Subject to Categorical Pret-ceatment Standards 

l. EPA Responsibilities/Activities 

a) Maintain and manage an infot"lllation syste111 for monitoring 
n ustrial discharges, including baseline reports, pro ress 
epoTts, and status of compliance for all industries 

affected by promulgated categorical pretreatment standards. 

b) When appropriate, transfer the information from this system 
to local POTWs as these entities assume responsibility, as 
the control authority, to ensure compliance through the 
municipality 1 s pretreatment program. 

c) With the input of DEC, develop a mutually acceptable long­
term categorical industry management strategy and implement 
it in the short-term. The trategy will be used to manage 
compliance with categorical standards by industrial users 
discharging to unicipal systems not covered by approved 
local POTW pretreatment programs. 

d) Maintain communication with DEC and affected municipalities 
in the implementation of the strategy called for in item 
(c). 

DEC Responsibil ities/Act i vities 

Maintain communication with EPA on its stra t egy to manage 
compliance with categorical s tandards by i ndustrial users 
dis-charging to municipal systems not covered by approved l ocal 
POTW pretreatment programs. 

IV. Specific Provisions and Responsibilities which modify this Memorandum of 
Understanding on April 1, 1986 - Full and Formal Program Delegat i on 

DEC will become both the "approval authority" and "control authorit y" and 
assume al l powers thereof. 

IV. Amendm.ents 

To the extent that any modifications to t he responsibilities or procedures 
to be performed by DEC and EPA under chis Agreement are necessitated, the 

· DEC and EPA will mutually agree to such modificat i ons prior to their 
implementation. 

V. Resource 

EPA wil continue t o financial ly support DEC ' s role in administer i ng the 
Pretreatment Program . 

VI. Effective Date 

This Agreement will take effect immediately upon execution by the Director, 
Division of Water , DEC and Direct or, Water Management Division , 
USEPA-Region II. 
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VII. Termination 

Tbia Ag-reuaent may be terminated on 30 day's written notice of either 
signatory. 

It is the expressed intent of EPA and DEC to evaluate the effectiveness of 
this agreement toward possible continuance, modification, or temination on 
April 1, 1985 and April 1, 1986. Both parties want to assure the existence 
of an effective pretreatment program over the l ong term for New York State , 

For the United States Environmental For the ew York State 
Protection Agency, Region II Department of Environmental Conservation 

~.,~~~~~=:::.i~am~~::2:;isl!k~i~~E!!!!::..._c:..,.... - -~--:~ ;::::~~~~~~4,~~Z:::S-.~"-,j....~-~---~ 0 
Dre tor Director 

Water Management Division Division of Water 

Date: Date: 
/ / 
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AMENDMENT TO THE 
. NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

MEMORANDUM OF AGREEMENT 
BETWEEN THE 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
AND THE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION II 
RELATING TO GENERAL PERMITS 

The Memorandum of Agreement between the United States 
Environmental Protection Agency, Region II (hereinafter EPA) and 
the Depa rtment of Environmental Conservation (hereinafter DEC) is 
hereby amended to include DEC and EPA responsibilities for the 
development, issuance and enforcement of National Pollutant 
Discharg e Elimination System (hereinafter NPDES) general permits 
as foll ows: 

The DEC has the responsibility for developi ng and issuing NPDEs ­
general permits. After identifying dischargers appropriately 
regulated by a general permit, the DEC will collect sufficient 
effluent data to develop effluent limitations and prepare the 
draft general permit. 

The DEC wi ll include in each general permit conditions which 
require the permittee(s) to comply with the foll~wing prov~sions 
of 40 CFR §122.28. 

§122.28{b) (2) notices of intent 

§122.28 (b) (3) (i) requiring dischargers to apply for and 
obtain an individual permit; petitions by 
interested parties 

§l22.28{b) (3) (iii) providing that a general permit holder may 
request to be excluded from coverage under 
the general permit by applying for an 
individual permit 

§122.28(b}(3)(iv) providing that when an individual permit 
is issued to a discharger subject to a 
general permit, the applicability of the 
general permit is automatically terminated 
on the effective date of the individual 
permit 

§l22.28{b) (3) (v) providing that a source excluded from a 
general permit solely because it already 
has an individual permit may request that 
the individual permit be revoked, and that 
it be covered under the general permit 
which shall apply to the source upon 
revocation of the individual permit 
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Each draft general permit will be accompanied by a fact sheet 
setting forth the principal facts and methodologies considered 
during permit development and will be transmitted to the 
following EPA offices: 

Water Management Division Director 
U.S. EPA, Region II 

26 Federal Plaza 
New York, NY 10278 

Director, Office of Wastewater Enforcement and Compliance• 
U.S. EPA (WH-546) 
401 M Street, SW 

Washington, D.C. 20460 

. EPA will have up to ninety (90) days to review draft general 
permits and provide comments, recommendations and objections to 
the DEC . In the event EPA does object to a general permit it 
will provide, in writing, the reasons for its objection and the 
actions necessary to eliminate the objection. The State has the 
right to a public hearing on the objection in accordance with 40 
CFR §123.44 and Article III of the MOA. If the state does not 
request a public hearing within ninety (90) days of receipt of 
the objections and EPA's objections are not withdrawn, exclusive 
authority to issue the general permit passes to EPA. If the 
state does request a public hearing, one will be held, and a 
decision will be made which reaffirms the original objections, 
modifies the terms of the objections, or withdraws the 
objections. The state will be given notification of this 
decision. If the state does not resubmit a draft general permit 
in response to the decision within thirty (30) days of the 
notification, exclusive authority to issue the general permit 
passes to EPA. 

At the time the DEC transmits a copy of the draft general permit 
to EPA, the DEC will also publicly notice the draft general 
permit in accordance with 6 NYCRR Part 621, including publication 
in the Environmental Notice Bulletin. The DEC will also issue 
and administer general permit~ in accordance with 6 NYCRR Part 
621 and 40 CFR §122.28. 

The DEC also has the primary responsibility for conducting 
compliance monitoring activities and enforcing conditions and 
requirements of general permits. 

All specific State commitments regarding the issuance and 
enforcement of general permits will be determined through the 

•General permits for discharges from separate storm sewers 
need not be sent to EPA Headquarters for review. 
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annual 106 workplan/ SEA process. 

This Amendment to the Memorandum of Agreement will be effective 
upon approval of the DEC general permit program application by 
the Regional Administrator of EPA Regi·on II. 

New York state Department United States Environmental 
of Environmental Conservation Protection Agency

4h__c: 
Thomas C. Jorling 
Commissioner 

Dated: Albany , New York Dated: New York, New York 
September 1.1_, 1992 October jff_, 1992 



AMENDMENT TO THE 
NATTONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

MEMORANDUM OF AGREEMENT 
BETWEEN THE · 

EW YORK STATE DEPARTME T OF ENVIRONMENTAL CO SERVATION 
AND THE 

UNITED STATES ENVIRO. ~rENTAL PROTECTION AGE CY. REGION (I 

RELATING TO IMPLEMENTATION OF THE REQUIREMENTS 
OF THE GREAT LAKES WATER QUALITY GUIDANCE 

IN THE GREAT LAKES BASIN 

l. Background 

1. The Great Lakes Water Quality Guidance (GLWQG) is found at 40 C.F.R. Part l 32 and 
is the result of a six-year effort begun by the eight Great Lakes States and EPA in 1989 to 
develop more consistent water quality standards in the Great Lakes Basin. 

2. The GLWQG establishes minimum water quality criteria (including for the first time 
criteria to specifically protect wildlife), antidegradation policies, and implementation 
procedures using a ecosystem approach for waters of the Great Lakes Basin within the 
States ofIllinois. Indiana Michigan, Minnesota, New York, Pennsylvania, Ohio and 
Wisconsin. including waters within the jurisdiction of Indian tribes. These procedures 
will be used to establish "consistent" water qllality goals and to control point and 
nonpoint source discharges from industrial and municipal facilities within the Great 
Lakes Basin. 

3. The New York State Department of Environmental Conservation (NYSDEC) has adopted 
certain methodologies, policies and procedures to meet the requirements of the GLWQG 
and has submitted them to EPA for review. In certain instances, these methodologies, 
policies and procedures will be implemented through the NYSDEC's SPDES pennit 
program. EPA and NYSDEC are entering into this Amended Memorandum of 
Agreement (MOA) to ensure that the methodologies, policies and procedures 
implemented through the SPDES permit program within the Great Lakes System in ew 
York State are consistent with the GLWQG found at 40 C.F.R. Part 132. 

4. The duties in this MOA apply only to those portions ofNYSDEC's SPDES permit 
program which concern discharges to the Great Lakes System in New York. 

II. Technical Operational Guidance Series (TOGS) 

l . The ~.rYSDEC has used a series of documents, known as the Technical Operational 
Guidance Series (TOGS). as the basis for providing NYSDEC staff with the technical 
guidance necessary to implement the State's water quality protection program for over 
twenty years. Therefore, NYSDEC has elected to implement certain requirements ot' the 
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GLWQG through the continued use of these TOGS. N YSDEC has modjfied the 
applicable TOGS to be consistent with the requirements of the GLWQG. 

2. The applicable State TOGS which have been moilified by NYSDEC to comply with the 
requirements of the GLWQG, and will be used by the State to implement these GLWQG­
based requirements are: 

• TOGS 1.1.3: Procedures for Derivation ofSite-specific Standards and Guidance 
Values for Protection of Aquatic L ife; 

• TOGS l. l .4: Procedures for Derivation of Bioaccumulation facto rs; 

• TOGS 1.1.5: Procedures for Deriving Ambient Water Quality Standards and 
Guidance Va lues for the Protection of Wildlife; 

• TOGS 1.2.1: Industrial Permit Writing; 

• TOGS 1.3.l: Total Maximum Daily Loads and Water Quality-Based Effluent 
Limits; 

• TOGS 1.3.2: Toxicity Testing in the SPDES Program; 

• TOGS 1.3.3: SPDES Pemut Development for POTWs; and. 

• TOGS l.3.9: Implementation of the NYSDEC Antidegradation Policy - Great 
Lakes Basin (Supplement to Antidegradation Policy dated September 9, 1985). 

IIA. Purpose 

I. The purpose of this MOA is to set forth the basic covenants and commitments between 
EPA Region 11 and the NYSDEC, with respect to NYSDEC's use of TOGS to issue 
SPDES permits in the Great Lakes Basin in conformance with the requirements of the 
GLWQG. 

2. EPA Region II and the NYSDEC hereby agree that it is NYSDEC's full intention to 
implement its water quality program for waters of the Great Lakes System in a manner 
that is consistent with (as protective as) the GLWQG. SPDES permits issued in the Great 
Lakes Basin will follow the procedures included in the applicable State TOGS. 

IIB. NYSDEC and EPA Responsibilities 

l. Under this Amended MOA, NYSDEC agrees that in order to implement the requirements 
ofthe GLWQG, as found at 40 C.F.R. Part 132. it will issue SPDES permits in the Great 
Lakes Basin in accordance with the procedures included in the applicable State TOGS. 
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2. If for any reason, on a case by case basis, NYSDEC is unable, or does not believe it is 
appropriate, to follow the procedures included in the TOGS in issuing a SPDES permit in 
the Great Lakes Basin. NYSDEC shall submit such permit for review by EPA Region IL 
notwithstanding any other provision in the MOA that might waive EPA review. 
NYSDEC shaJl specifically note in its transmittal to EPA and in the fact sheet or 
statement of basis for the permil its decision to depart from the TOGS and rationale for 
doing so. 

3. Both NYSDEC and EPA understand that should NYSDEC not follow the TOGS in any 
particular case, EPA would have the authority to object to the SPDES permit pursuant to 
40 C.F.R. 123.44(c)(3) and (c)(9). 

4. Any revisions to the above referenced TOGS with respect to the GLWQG shall be 
submitted to EPA in accordance with 40 C.F.R. Section 123.62(a). 

Ill. Variances 

1. The N YSDEC has revised its regulations at 6 NYCRR §702.17 to enable the State to 
grant variances similar to those allowed in 40 C.F.R. Part 132, Appendix F , Procedure 2 
of the GLWQG. To ensure that any variance granted pursuant to 6 NYCRR §702.17 is 
consistent with and as protective of water quality as variances that would be issued under 
40 C.F.R. Part 132 Appendix F. Procedure 2, EPA and NYSDEC agree as follows: 

2. Upon receipt ofa complete SPDES application in accordance with 6 NYCRR 621. which 
includes a request for a variance, NYSDEC shall submit a copy of such request to 
Region II. 

3. IfNYSDEC determines that the variance request should be issued in accordance with the 
requirements of 6 N YCRR Part 702.17, it shall submit a draft permit and explanation of 
how the variance, if issued, will be as protective as a variance issued in accordance with 
40 C.F.R. Part 132 Appendix F, Procedure 2, to EPA Region II on or before the date it 
notices said permit and variance request in the State's Environmental Notice Bulletin. 

4. EPA Region II shall be granted at least 30 days, but no longer than the public comment 
period, to review and comment on NYSDEC'~ explanation that the variance would be as 
protective as a variance issued in accordance with the GL WQG. 

5. In the event that EPA provides comments on the proposed application, NYSDEC shaJl 
consider EPA's comments to the explanation and proposed variance and prepare a written 
response to EPA's comments. 

6. Upon submission ofNYSDEC's response to EPA Region's comments on the 
explanation, EPA shall have 30 days to provide additional comments. 
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7. Nothing in this MOA obviates the NYSDECs obligations to conform with the public 
notice, comment and hearing requirements contained in its regulations at 6 N'YCRR Parts 
621 and 624. 

8. IfEPA determines that the explanation provided byNYSDEC does not demonstrate that 
the granting of a variance pursuant to 6 NYCRR Section 702. l 7 would be as protective as 
that which would be required by 40 C.F.R. Part 132, Appendix F, Procedure 2, it may 
object to the issuance of such variance in lhe permit as being outside the guidelines and 
requirements of the Act. IfEPA determines that the explanation supporting the issuance 
of the variance demonstrates the variance is as protective as that which would be required 
by 40 C.F.R. Part 132, Appendix F, Procedure 2, EPA will not object to the issuance of 
the permit or modification based solely on the grounds that the permit contains a variance 
to a water quality-based effluent limit. 

9. ln accordance with the Environmental Benefit Permit Strategy (EBPS), NYSDEC will 
give priority review for any permit containing a variance granted under 6 NYCRR 
Section 702.17 to assess whether there is new information which indicates that the 
standard in question is achievable. 

IV. Effective Date 

This MOA shall become effective upon the later of the date that all applicable TOGS 
have been approved by NYSDEC's Commissioner or the date that the revisions to 
NYCRR Parts 700-706 become effective. This MOA shall become void in the event that 
EPA Region II does not approve all or part ofNYSDEC's submission in accordance with 
the GLWQG. 

New York State Department of United States Environmental 
Environmental Conservation Protection Agency 

~.,~,,__Q_ 
N.G. Kaul 
Director, Division of Water 

Dated: Albany, New York Dated: New York, NY 

FEB 2'~ i998 j .. / t -f( 



Enclosure 2 

AMENDMENT 
TOTHE 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
MEMORANDUM OF AGREEMENT 

BETWEEN 
THE NE\V YORK STATE DEPARTMENT OF ENVIRONl\ilENTAL CONSERVATION 

AND THE 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION 2 

RELATING TO IMPLEMENTATION OF THE REQUIREMENTS OF 
THE GREAT LAKES WATER QUALITY GUIDANCE 

IN THE GREAT LAKES BASIN 

The federal Water Quality Guidance for the Great Lakes System (Guidance), 40 CFR Part 132, 
contains the minimum water quality standards, antidegradation policies, and implementation 
procedures for the Great Lakes system to protect human health, aquatic life, and wildlife. 
The Great Lakes states were required to adopt provisions consistent with (as protective as) the 
Guidance for their waters within the Great Lakes system. The New Yerk State Department 
ofEnvironmental Conservation (NYSDEC) submitted revisions to water quality standards and 
implementation procedures to the U.S. Environmental Protection Agency Region 2 (EPA) on 
February 27, 1998. These rules and revisions to the NYSDEC Division ofWater's Technical 
and Operational Guidance Series (TOGS) became effective on or before March 12, 1998. 

EPA and NYSDEC enter into this Amendment to their National Pollutant Discharge Elimination · 
System (NPDES) Memorandum of Agreement to ensure that New York State implements its 
authorities with respect to the waters of the Great Lakes system in a manner consistent with the 
Guidance. 

I. Applicability of Modified Water Quality-Based Effluent Limits (WQBELs) taking into 
account treatability, analytical detectability and natural background (6 NYCRR 702.16(b)) 

6 NYCRR 702. l6(b) states that where factors, including but not limited to analytical 
detectability, treatability, natural background levels and the waste assimilative capacity of the 
receiving waters indicate that achieving a WQBEL would be clearly unreasonable, NYSDEC 
may substitute a modified effluent limit. 

NYSDEC and EPA Region 2 agree that NYSDEC will not utilize 6 NYCRR 702. l 6(b) as a basis 
for modifying or otherwise adjusting WQBELs. NYSDEC and EPA Region 2 further agree that 
when the State comput~s a WQBEL, based either on a TMDL, or a source specific WLA to attain. 
WQS, and NYSDEC determines that the permit falls within the scope of 6 NYCRR 702.16, the 
following procedures 1,vill be followed: 



• The permit shall contain, as the final effluent limit for that pollutant, the WQBEL as 
calculated (with the WQBEL referring to the limit derived from the WLA that attains 
water quality standards without consideration of the factors contained in 6 NYCRR 
702.16(b)). 

• The "compliance levels" mentioned in TOGS 1.2.1 and 1.3.3 that are based on 
consideration of detectability, treatability and natural background as provided in 
6 NYCRR 702.l 6(b) may constitute interim limits only in those circumstances where such 
interim limits would be allowed by the compliance schedule procedures contained in 40 
C.F.R. Part 132, Appendix F, Procedure 9 or the corresponding approved State 
procedure. 

• Unless NYSDEC and EPA Region 2 agree to an alternate procedure, any such compliance 
schedule and interim limits which are not consistent with Procedure 9 in Appendix F of the 
Guidance (Procedure 9) (e.g., where compliance with a new or more restrictive WQBEL 
is not required until more than five years after the date of issuance or modification of the 
permit) will be in an enforcement instrument, such as an administrative order; the permit 
itself will be consistent with Procedure 9. 

NYSDEC and EPA Region 2 agree that NYSDEC will not utilize 6 NYCRR 702.l 6(b) as a basis 
for modifying or ot_herwise adjusting WQBELs derived as a result of procedures approved by 
EPA as being consistent with the Guidance, except when interim limits are allowed by the 
compliance schedule procedures contained in 40 C.F.R. Part 132, Appendix F, Procedure 9 or the 
corresponding approved State procedure. In order to ensure that 6 NYCRR 702.16(b) is 
implemented consistent with the requirements of the Guidance, NYSDEC and EPA Region 2 
agree to the following: 

1. IfNYSDEC drafts a proposed permit to include interim limits based on 6 NYCRR 
702.16(b), NYSDEC shall submit the proposed permit to EPA Region II notwithstanding 
any prior waiver ofreview by EPA for any category or class ofdischargers. When 
submitting the permit to EPA, NYSDEC shall include a written explanation of how such 
interim limits are allowed by Procedure 9. 

2. EPA Region II shall have 30 days (which period shall be automatically extended upon 
request by EPA) to provide general comments upon, objections to, or recommendations 
with respect to the permit, including whether N YSDEC has demonstrated that any interim 
limits are allowed by Procedure 9. 
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3. In the event that EPA provides comments on the proposed permit, NYSDEC shall 
consider EPA's comments and prepare a written response to EPA. 

4. Upon submission ofNYSDEC's response to EPA Region II's comments on the 
explanation, EPA shall have 30 days to provide additional comments. 

5. . If EPA determines that NYSDEC has not demonstrated that interim limits are allowed by 
Procedure 9, EPA may object to the permit pursuant to 40 C.F.R. § 123.44. 

6. In accordance with the Environmental Benefit Permit Strategy (EBPS), NYSDEC 
will give priority for review to any permit developed under 6 NYCRR 702. l 6(b ). This 
review will assess whether there is new information which indicates that the standard m 
question is achievable. 

7. Nothing in this MOA obviates the NYSDEC's obligations to conform with the public 
notice, comment and hearing requirements contained in its regulations at 6 NYCRR 
Parts 621 and 624, nor does it impair EPA's authority to take 90 days from receipt of 
a proposed permit to object to a proposed permit. See 40 C.F.R. § 123.44(a)(l ). 

II. Reasonable Potential Determinations When There is Existing Effluent Data 

TOGS 1.2.1 and 1.3.3 include procedures for determining projected effiuent quality (PEQ) and 
making reasonable potential determinations. 

NYSDEC and EPA Region 2 agree that NYSDEC will use all existing valid representative data to 
make reasonable potential determinations and include a WQBEL where reasonable potential is 
found regardless of the number o.f data points available for the reasonable potential analysis. 

III. Statistically-Based Projected Effluent Quality (PEQ) 

TOGS 1.2.1 and 1.3.3 contain procedures for calculating PEQ and making reasonable potential 
determinations. 

NYSDEC and EPA Region 2 agree that for purposes of implementing TOGS 1.3 .3 for municipal 
discharges where there are 10 or more data points which are a mixture ofdetect and non-detect 
data, the PEQ will be set at the 99th percentile or, alternatively, based on the method set forth in 
Procedure 5.B.1 of Appendix F of the Guidance or an alternative method that meets the criteria in 
Procedure 5.B.2 of Appendix F of the Guidance. 
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Where there are 10 or more data points greater than the level ofdetection, EPA believes that a 
point estimate of the 95th percentile \Vithout a confidence interval, while less conservative than the 
procedure in 5.B. l, meets the requirement for an alternative procedure under B.2 ofprocedure 5 
of Appendix F to 40 CFR part 132. 

Where there are 9 or fewer data points, the PEQ shall be established by multiplying the maximum 
observed value by the multiplying factors contained in Table F6-l of Procedure 5 of Appendix F 
of the Guidance. Further, when calculating PEQ for industrial discharges in cases where it has 9 
or fewer data points for determining reasonable potential, NYSDEC will multiply the maximwn 
observed value by the multiplying factors contained! in Table F 6-1 of Procedure 5 ofAppendix F 
of the Guidance. 

IV. Section 132.4(a)(7) and Appendi.'C F, Procedure 5: F ish T issue R easonable Potential 
and Policy oflndependent Applicability 

N YSDEC does not have specific provisions fo r fish tissue reasonable potential and independent 
applicability as called for in Procedure 5.F. of Appendix F of the Guidance. 

NYSDEC and EPA Region 2 agree NYSDEC will determine that reasonable potential exists 
when a discharger that has a detectable amount ofa pollutant discharges to receiving waters 
where the geometric mean of fish tissue data exceed the fish tissue value upon which a Tier I 
criterion or Tier II value are based. 

In addition, NYSDEC and EPA Region 2 agree that NYSDEC will follow a policy of independent 
applicability that is consistent with Procedure 5.F.3 of the Guidance, which requires 
that when determining whether WQBELs are necessary, information from chemical-specific, 
whole effiuent toxic ity, and biological assessments shall be considered independently. 

V. Consideration of Intake Credits 

TOGS 1.2.1 and TOGS 1.3 .3 address the consideration of intake pollutants in water quality-based 
permitting. 

NYSDEC and EPA Region 2 agree that intake pollutant procedures will only be utilized if the 
intake pollutants are from the same body of water (SBOW) as the discharge as defined in Section 
l.B.9 ofTOGS 1.2.1 and Section VI.C.5.a.4 of TOGS 1.3.3. Further NYSDEC will not utilize its 
intake pollutant procedures to make a finding of no reasonable potential i f ( l) the facility alters 
the identified intake pollutant chemically or physically in a manner that would cause adverse water 

. quality impacts to occur that would not occur ifthe pollutants were left in-stream. or (2) the 
timing and location of the discharge would cause adverse water quality impacts to occur that 
would not occur if the pollutants were left i!'l-stream. 
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In addition, NYSDEC and EPA Region 2 agree that upon making a finding under NYSDEC's 
intake pollutant procedure that an intake pollutant in the discharge does not cause, or have the 
reasonable potential to cause or contribute to an excursion above an applicable water quality 
standard, NYSDEC will inclµde a statement in the fact sheet that the discharge of the identified 
intake pollutant will not cause or contribute to violation ofwater quality standards, and include a 
monitoring requirement in the permit to assure that the conditions under which the no net addition 
limits were developed remain the same. 

Finally, NYSDEC an~ EPA Region 2 agree that any no net additional limits included in a permit 
be expressed as both concentration and mass, and that the permit will specify how compliance 
with these limits will be assessed, consistent with Procedure 5.E.3.a. in Appendix F of the 
Guidance. 

VI. Whole Effluent Toxicity (WET) 

TOGS 1.3 .2. contains WET procedures. 

NYSDEC and EPA Region 2 agree that when determining whether a WQBEL is needed to 
protect against acute and chronic toxicity, NYSDEC will use Procedure 6.D in Appendix F of the 
Guidance. 

VII. Need for WQBELs \Vben WET Re:1sonable Potential Exists 

TOGS 1.3.2. contains procedures which address siruations where WET reasonable potential is 
found. 

NYSDEC and EPA Region 2 agree that a WQBEL for WET will be included in any permit where 
reasonable potential is found as a result of following the procedure in TOGS 1.3.2 (implemented 
in accordance with Section VI of this MOA). NYSDE;C may also include a compliance schedule 
for the WET WQBEL of up to 5 years provided that all applicable compliance schedule 
requirements under TOGS 1.2.1 and 1.3 .3, as well as 40 C.F .R. § 122.4 7 (implemented in 

· accordance with Section XI of this MOA) are met. NYSDEC may decide on a case-by-case basis 
that a WQBEL for WET is not necessary, and NYSDEC has demonstrated, in accordance with 40 
C.F.R. § 122.44(d)( l)(ii), that a chemical-specific limitations for the effluent is sufficient to attain 
and maintain applicable numeric and narrative water quality standards for toxicity. A WET 
WQBEL that is subject to a compliance schedule and has not gone into effect may be removed 
from the permit if, after the completion of a TIE rrRE, toxicity is eliminated and the subsequent 
reasonable potential analysis using data collected after the completion of the TIE/TRE concludes 
no reasonable potential to violate toxicity criteria. 
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VIIl. Loading Limits 

TOGS 1.2. l and TOGS 1.3 .3 address loading limits .. 

NYSDEC and EPA Region 2 agree that: 

• In the phrase "unless the variability of the wastewater discharge flow is negligible 
compared to the flow in the stream" in TOGS 1.2.l, NYSDEC interprets, and will apply, 
the term "negligible" to mean when the ratio of the 7Ql Ostream flow (the lowest average 
7 consecutive day low ·flow with an average recurrence frequency ofonce in 10 years 
determined hydrologically) for the receiving stream to the daily maximum effluent flow is 
greater than 10: l. 

• In TOGS 1.2.1 for "storm water dominated discharges" that contain process wastewater, 
NYSDEC will require both mass and concentration limits for pollutants discharged during 
high flow events. 

IX. WQBELS Below the Level of Quantification (LOQ) 

WOBEL as the Enforceable Limit: TOGS 1.2.1 and TOGS 1.3.3 address the development and 
inclusion ofWQBELs in permits when the WQBEL is calculated to be below the LOQ. 
NYSDEC and EPA Region 2 agree that: 

• NYSDEC will include in the permit the WQBEL, as calculated to meet water quality 
standards (not the PQL), as the enforceable effluent limit in any permit. 

• NYSDEC will include in the permit the statement that, for the purpose ofcompliance 
assessment, the analytical method specified in the permit shall be used to monitor the 
amount of pollutant in an effluent down to the quantification level, provided that the 
laboratory analyst has complied with the specified quality assurance/quality control 
procedures in the relevant method. 

Minimum Levels (MLs, and Practical Quantification Levels (POLs,: NYSDEC and EPA Region 
2 agree that NYSDEC may have 120 days after the promulgation of any future MLs promulgated 
in 40 CFR Part 136 to compare the new ML to the corresponding PQL in NYSDEC's 
Detectability Manual. Nevertheless, at no time will NYSDEC issue an NPDES permit that fails to 
include the ML for the most sensitive analytical method specified in orapproved under 40 Cl.R. 
Part 136, including where the ML for that method is more sensitive than a corresponding PQL in 
NYSDEC's Detectability Manual. 
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Reasonable Efforts to Achieve the Minimum Detection Level <MDL) or POL: In Section I.B.6. 
and Attachment A (pg 53) of TOGS 1.2.1, the industrial permit language states that the permittee 
' 'must make all reasonable efforts" to achieve the MDLs and PQLs cited in the permit. 

NYSDEC and EPA Region 2 agree that NYSDEC will require the permittee to monitor down to 
the ML/PQL, with adjustments to the quantification level based on matrix interference made only 
by establishing an "alternative'' quantification level in the permit as provided in Procedure 8.B.2 in 
Appendix F of the Guidance. 

X. Pollution Minimization Plans (PMPs) 

Monitoring: Requirements and Freauencies: TOGS 1.2.1, Attachment A, states that at a 
minimwn, the PMP plan shall include "periodic monitoring designed to quantify and, over time, 
track the reduction ofdischarges of the substances noted above." · 

NYSDEC and EPA Region 2 agree that NYSDEC will require that a permit that contains a 
WQBEL below the LOQ to include the following monitoring requirements at a minimum for that 
pollutant, unless less frequent monitoring is appropriate because information generated as a result 
of a PMP can be used to support a request for subsequent permit modifications, including 
revisions to (e.g., more or less frequent monitoring), or removal of the PMP, as provided in 
Procedure 8.D.6 ofAppendix F ofthe Guidance. 

• An annual review and semi-annual monitoring ofpotential sources of the pollutant for 
which the PMP is required, which may include fish tissue monitoring and other bio-uptake 
sampling; and, 

• Quarterly monitoring for the pollutant in the influent to the wastewater treatment system. 

PMPs for Ubiquitous .Pollutants: TOGS 1.2.1 and TOGS 1.3.3 state that the pennit writer should· 
not include a PMP requirement to address discharges of substances that are ubiquitous and not 
subject to effective reduction strategies for which controllable sources are a de minimis portion of 
theWLA. 

NYSDEC and EPA Region 2 agree that: 

• PMPs, including its monitoring requirements, will be required for all WQBELs below the 
level of quantification, consistent with the provisions ofProcedure 8.D.6. in Appendix F 
of the Guidance. 
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• In cases where NYSDEC does not require a discharger to implement control strategies 
under PMP for ''ubiquitous" pollutants, NYSDEC will demonstrate to EPA that the 
substance is ubiquitous and not subject to effective reduction strategies at that facility. 

WET ProITTam as a PMP for Aquatic Life WOBELs below the LOO: TOGS 1.2.1 and TOGS 
1.3.3 both state that, for WQBELs which are below the level of quantification and are based on 
the protection of aquatic life, the WET program constitutes a PMP for these WQBELs. 

NYSDEC and EPA _Region 2 agree that, where the WET program is designated as the PMP for 
a pollutant that is subject to the WQBEL below the LOQ, NYSDEC will also require the 
discharger to monitor for that pollutant in accordance with Procedure 8.D. l and 8.D.2 in 
Appendix F of the Guidance. 

XI. Compliance Schedules 

TOGS 1.2.1 and TOGS 1.3.3 include provisions for addressing compliance schedules. 

NYSDEC and EPA Region 2 agree that: 

• For any permit issued to a new Great Lakes d ischarger (as defined in 40 CFR 132.2), 
which contains a WQBEL, NYSDEC will require the perminee to comply with such a 
WQBEL upon commencement of the discharge. 

• NYSDEC will provide for the "2 year extension" allowed for additional studies provided 
for in Procedure 9.C.l. in Appendix F of the Guidance, only in instances where the 
WQBEL is based on a Tier II value. 

• NYSDEC will limit the use of compliance schedules to new or more stringent WQBELs. 
When a compliance schedule goes beyond the term of the permit, NYSDEC will require 
that an interim permit limit, which becomes effective upon the expiration date ofthe 
permit, will be included in the permit and addressed in the permit's fact sheet in 
accordance with Procedure 9.B.2 in Appendix F of the Gu.idance. 

XII. Variances 

In a previous Amendment to the NPDES MOA, dated March l6, 1998, NYSDEC and EPA 
Region 2 have agreed to procedures related to variances. These procedures identify a process and 
time frame for EPA's review and comment on a proposed variance and NYSDEC's response to 
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comments. NYSDEC and EPA funher agree that EPA Region 2 shall make a determination per 
item lli.8. of the March 16, 1998 amendment, within 30 days ofNYSDEC's response to 
comments. 

XIII. Relationship with Other Documents 

The Amendment supplements the "Amendment to NPDES MOA'' dated March 16, 1998. 

NEW YORK STATE DEPARTl\.-IENT OF ENVIRONMENTAL CONSERVATION 

N.G. Kaul 
Director 
Division of Water 

Date: 9' / 2- ")- f 1...v-trO 
----,--i~-------

ONMENTAL PROTECTION AGENCY, REGION 2 

1n. fc 

SEP 2 7 2000· Date: 
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GEORGE E . PATAKI JOHN P. CAHILL* GOVERNOR COMMISSIONER 
STATE OF NEW YORK 

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

ALBANY, NEW YORK, 12233· 10 I 0 

\\\,~ 11'~ \ 
OCT 2 7 2000 

Ms. Jeanne M. Fox 
Regional Administrator 
U.S. Environmental Protection Agency 
Region 2 
290 Broadway 
New York, NY 10007-1866 

Dear Administrator Fox: 

This is in response to your letter ofSeptember 29, 2000, regarding the "Approval ofNon­
Substantial National Pollution Discharge Elimination System Program Revision: Permitting 
Procedures for Major Electric Generating Facilities". 

As requested, enclosed please find a signed copy of the amendment to the 1975 
Memorandum ofAgreement to remove Article I, Paragraph 4, which ex.eludes major steam 
electric generating facilities seeking certificates ofenvironmental compatibility and public need. 

Sincerely, 

Enclosure 

cc: Maureen 0 . Helmer (w/enclosure) 
Chair, State ofNew York Department ofPublic Service 
Board on Electric Generation Siting and the Environment 

Peter Lehner, Esq. (w/enclosure) 
Chief, Environmental Protection Bureau 
New York State Department of Law 



Al'v1ENDMENT TO THE 
ATIOl AL POLLUTANT DISCHARGE ELIMINATIO SYSTEM 

MEMORANDUM OF AGREE"MENT 
BETWEE1 THE 

NEW YORK STATE DEPARTMENT OF ENVlRO~AL CO SERVATIO 
AND THE 

UNITED STATES ENVIRONMENTAL PROTECTIO AGENCY, REGION II 

The Memorandum of Agreement between the United States Environmental Protection Agency, 
Region II and the New York State Department of Environmental Conservation is hereby 
amended to remove Article I, Paragraph 4. 

This Amendment to the Memorandum ofAgreement wi!J be effective upon the later date of 
signature below. 

ew York State United States 
Department of Environmental Conservation 

1Yl. FOJG 
N.G. Kaul 
Director, Division of Water 

Dated: Albany, New York 

nvironmental Protection Agency 

Regional Administrator 

Dated: New York, New York 

SEP 2 9 200~ 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION2 

290 BROADWAY 
NEWYORK, NY 10007-1866 

HIN O 9 2Q 
Ms. Sandra Allen 
Director 
Division of Water, 4th Floor 
New York State Department of Environmental Conservation 
625 Broadway 
Albany, New York 12233-3500 

Dear Ms. Allen: 

The Environmental Protection Agency (EPA), Region II terminates the waiver of review for all 
National Pollutant Discharge Elimination System (NPDES) permits that are determined to be 
significant point source discharges ofnutrients to the Chesapeake Bay watershed. EPA requests 
that New YorkState Department of Environmental Conservation (NYSDEC) submit to EPA, 
Region II for review any draft NPDES permit for a significant point source of nutrients to the 
Bay watershed, in accordance with the procedures established in the Memorandum of Agreement 
between NYSDEC and EPA. 

The focus ofEPA's review will be to detennine adherence to the point source nutrient wasteload 
allocations and other Chesapeake Bay nutrient reduction requirements contained in the 
New York Tributary Strategy. Based upon the recently released 'NPDES Permit Approach for 
Discharges ofNutrients in the Chesapeake Bay Watershed, December2004', EPA and the states 
have agreed that permits will be reissued with nutrient limits consistent with the applicable 
tributary strategy after the Maryland Water Quality Standards for the Chesapeake Bay are 
approved by EPA. 

EPA regulations at 40 CPR 122.44( d)( 1) require that pennits include effluent limitations for any 
pollutant in a discharge which the pennitting authority detennines that causes, has the reasonable 
potential to cause, or contributes to an excursion above applicable water quality criteria. 
To ensure compliance with these regulations and with the Chesapeake Bay permitting approach, 
NYSDEC must submit to EPA for review all draft NPDES permit actions (issuance, reissuance, 
and modifications for major, minor, and general pem1its) for facilities determined to be 
significant point source dischargers of total nitrogen or total phosphorus to the Chesapeake Bay 
watershed. Whether a facility is a significant point source discharger of total nitrogen or 
phosphorous into the Bay is determined by the state's tributary strategy. Enclosed is a list of all 
the dischargers, both minor and major, currently identified as significant sources. In addition, if 
NYSDEC determines that facilities other than those listed in the enclosure are significant 
dischargers of nutrients to the Chesapeake Bay watershed, NYSDEC must also submit the draft 
NPDES pennit actions (issuance, reissuance, and modifications for major, minor, and general 
pennits) for those facilities to EPA for review. 
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Termination of EPA's wavier ofreview ofNPDES permits is expressly provided for in 40 CFR 
123.24(e)(l) and Article III, Part 5 of the Memorandum of Agreement (MOA). I appreciate your 
cooperation in this regard. If you have any questions, please contact me at (212) 637-3724 or 
have your staff call Maureen Krudner ofmy staff at (212) 637-3874. 

Sincerely, 
,,, /J·.·lI 
(_•~v~

/ 
\ l wt 

Walter E. Mug ' , Direclr 
Division ofEnvironmental Planning and Protection 

Enclosure 

cc: Steve Eidt, Water Manager, NYSDEC - Region 7 (w/enclosure) 
Richard E. Draper, P.E., Bureau Director, Bureau ofWater Pemuts, NYSDEC 
(w/enclosure) 
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DESIGN PERMIT PERMIT 

PERMIT NO. STATE FACILITY CBP BASIN FLOW TYPE EXPIRES 

NY0004189 NY KRAFT FOODS, INC SUSQUEHANNA RIVER 0.67 MINOR 9/1/2005 

NY0004308 NY POLLIO DAIRY SUSQUEHANNA RIVER 0.9 MINOR 7/1/2008 

NY0020320 NY ADDISON (V) SUSQUEHANNA RIVER 0.42 MINOR 7/1/2006 
12/18/2000NY0020672 NY HAMIL TON (V) SUSQUEHANNA RIVER 085 MAJOR 

NY0021407 NY GREENE (V) SUSQUEHANNA RIVER 0.45 MINOR 2/1/2007 

NY0021423 NY NORWICH SUSQUEHANNA RIVER 2.375 MAJOR 8/31/2010 
1 MAJOR 7/1/2007NY0021431 NY BATH (V) SUSQUEHANNA RIVER 

NY0021466 NY SHERBURNE (V) SUSQUEHANNA RIVER 0.427 MINOR 7/31/2010 

NY0022357 NY ALFRED (V) SUSQUEHANNA RIVER 0.98 MAJOR 11/1/2008 

NY0022730 NY OWEGO (T) #1 SUSQUEHANNA RIVER 0.848 MAJOR 4/1/2009 

NY0023248 NY CANISTEO (V) SUSQUEHANNA RIVER 0.7 MINOR 10/31/2010 

NY0023591 NY COOPERSTOWN SUSQUEHANNA RIVER 0.75 MAJOR 2/1/2009 
4 MAJOR 6/1/2007NY0023647 NY HORNELL (C) SUSQUEHANNA RIVER 

NY0023906 NY ERWIN (T) SUSQUEHANNA RIVER 1.75 MAJOR 3/1/2006 

NY0024414 NY BINGHAMTON-JOHNSON CITY JOINT BOROUGH SUSQUEHANNA RIVER 20 MAJOR 6/1/2007 

NY0025712 NY PAINTED POST (V) SUSQUEHANNA RIVER · 0.5 MAJOR 1/1/2008 
3.08 MAJOR 8/1/2009NY0025721 NY CORNING (C) SUSQUEHANNA RIVER 

NY0025798 NY OWEGO#2 SUSQUEHANNA RIVER 2 MAJOR 6/1/2006 

NY0027561 NY CORTLAND (C) SUSQUEHANNA RIVER 9 MAJOR 5/1/2009 

NY0027669 NY ENDICOTT (V) SUSQUEHANNA RIVER 10 MAJOR 11/30/2008 

NY0029262 NY OWEGO {V) SUSQUEHANNA RIVER 1 MAJOR 4/1/2008 

NY0029271 NY SIDNEY (V) SUSQUEHANNA RIVER 1.7 MAJOR 1/1/2006 

NY0031089 NY WAVERLY(V) SUSQUEHANNA RIVER 0.85 MINOR 7/1/2006 

NY0031151 NY ONEONTA(C) SUSQUEHANNA RIVER 4 MAJOR 7/1/2007 

NY0031411 NY RICHFIELD SPRINGS (V) SUSQUEHANNA RIVER 0.6 MINOR 9/1/2007 

NY0035742 NY ELMIRA/ CHEMUNG CO. SD #2 SUSQUEHANNA RIVER 12 MAJOR 3/1/2009 
SUSQUEHANNA RIVER 9.5 MAJOR 3/1/2009NY0036986 NY LAKE STREET/CHEMUNG COUNTY SD #1 

NY0213781 NY CHENANGO NORTHGATE SUSQUEHANNA RIVER 0.8 MINOR 7/1/2008 
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