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MEMORANDUn 

SUBJECT: Submittal of Ten-Point Settlement Analyses for C E R C ~  

FROM : 

Consent Decrees 

a c e  K. Diamond, Director%- 
k f i c e  of Waste Programs 

-&honn L. Untarberger, 
Office of Enforcement 

TO : Wasto Management Division Diroctors. Regions I-x 
Regional Counsal, Regrona I-X 

The purpose of this memorandum is to onsuro the adequacy of 
information providod in the nten-pointn analyror of proposed CERCLA 
settlements. A good ten-point analyair is roquired for all such 
settlements and vi11 help provido for timoly Hoaequarters review 
and concurrence of propoaed sottlomenta undor the revised n C E R C ~  
Civil Judicial Sottloment Authoritioa Undor Dalogationo 14-138 and 

Woadquartera uses these ton-point documents for :nfomation 
rnalysos, responros to Congress and for Conqrosaional&arings, in 
addition fo using them as a basis for concurrence. For these 
ressont y. would l ika  to stross tha importan:a o f  praporing and 
transmittiap to O W  and OWPE a chorougn 10-point analyais for a11 
sottla~ntm, including those directly eubmittod to DW for lodging. 

. 14-14E" (June 17, 1988). 

&j::Pp are awara, th8 Dacombor 5, 1984 Yntorin CERCLA 
S o t t l m  (Attachment 1) lays out tho ten aatclcment 
critarfi' to k used i n  .valuating rill C E R C U  sottlooonts The 
current driqationa, tho h v o l  of involvement of Iioadqr; irters 
staff, apt3 tha ongoing Ccngraasion31 ovars.lr?l:t of  C E R C U  
m+;tthwrttu in indfvid\ial casc.3 nocass!ratos a t!!oruog!., coPcise, 
an6 iogical vritton analysic 3f tho ';oms of a:: agraelrant 2nd a 
claar prasontatio~ of tho bacrcjround CAC :ristoq 0 :  the ~1214 1F. the 
transnittal to Miadq~arters. 
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?a clarify e5is . -  
all relevant 
criteria and 
transmittal document. We would like to encouraqe the reduction = f  
paperdark where possible and while Attachment 2 provides $3: 
extensive olaboration on each topic, ve feel that the ten-polr.: 
should be tailored to the particular Case. 

settlement or a cost recovery settlement, the analysis may 111 
e t e r  due to the elimination or very brief summary of certain 
points, or the document may not require extensive detail on aspects 
of the case where the Settlement Decision Committee has bee3 
involved, or where Headquarters has been significantly involved 
(participation in negotiations or specific issue resolution at an 
upper management level). It should bo noted that if the agreement 
is a partial settlement, a strategy tor pursuit of non-settlers 
identifying the timing of any Subsequent actions should be included 
in the settlement package. 

I hope that this will assist you and your staff in preparation 
of settlement packages and give you a better understanding of the 
information Headquartars needs f o r  full comprohenoion of a 
settlement. 

Attachments 

cc : :ZRCLA Enforcement Branch Chiefs 

For example, f o r  a . . .  
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t 
ico of 80 i d  W 0 and borponcy Rerponro 

. h * c p w a  n t M m  i n i rt r et or 
and Ccmplirnce Mnltorl 

, Asairtint Attorney -no 
Land rn&Ibtural Aorourcor Divirion 
Dopartmnt of Justico 

T o r  logional AOminiStratorr, noglonr I-X 

privrto party ~ottloronta undor C t R C u ,  and rpoclflc ptocodurrr 
tor tho logions and Ioadqurrtorr to US. in rrrrrrlng prlvrto 
party roctlooont proporrlr. It aderoraor tho lollouing topics: 

1 .  gonoral PllnClpleO f o r  tPA rovlou o f  prlvrto-prrty elornup 
proporalat 

1 .  ~anrpomont guldolinor for mgotlrtion~ 

3. factor8 govorning roloaro of inforwatlon to  potontially 

4 .  

S. partial clornup proporrlmr 

6. cmtrlbutl#r M g  ?.8pon@lBl. p.rtlOS8 

7 .  -1-S C W O M n t 8  not SO 8U.j 

mi# momorrndum rote forth tho gonorrl prlneiplos governing 

nrponrlblo pattiorr 

c r i t o r i r  for ovrlurting rottlrwnt offorrr - 
.f!@u. 

8. U-ta tor litigation; 
(I. t1.irrg tor nogotirtionrr 

10. v n r g o w n t  and t o r l o r  of m t t l o w n t  mgotirtlmr. - 



\ 

APPLrCABXLITY 

Thia momorandu~ incorporator tho draft Razrrdoua YI,:,, 
cwo 80ttlomont PoliCY, p u b l i a h d  in draft in b e o s k r  o f  
19.3. 
to a11 civil hatardour *aatI onforcomonc error  undor buperfune. 

; IC ia gonorally apPlicrb10 to l m ~ n o n t  h a z a r d  onforcomont 
actiona undor aoctlon 7003 o f  R C M .  

party aottlomont propoarla to conduct or contribut~ to tho 
funding of roaponro aetiona, including roaoval and raaod~ri 
retiona. 
to funding rftor a roaponro action ha@ k o n  cmploto8. It 
door not 8bdrOOa prisato-party progoaalr to conduct rowdial 
invoatigationa and foaaibillty atudior. mor. proporalr arc 
to bo ovaluat06 undo? CritOria @rtabllah~d in tho p a l l ~ y p u ~ d r n e c  
froa LOO 11. Thoma,  AiOl*tlnt Adminiatrrtor, O f f i c e  of Solid 
m a t o  and morgrncy RoaponaOr and Cwrtnoy ?rice, Aroirtrnt 
A&iniatratar, Office of Lnforcoment and Caplirnco monitoring 
ontitlo6 ?rrticipation Of ?otrntially Rorponriblo Partior In 
~ovolopnont of Rrodial Invoatigationr and Ioaribllity studlor 
undo? C I R C U . .  (!larch 20, 1 9 8 0  

It 10 rpplicrbl. not only to multiple party car.. b u t  

Thia policy ~atrblirhoa eritoria for ovrlurting private 

It a100 a d d r o r a ~ r  rottlosont propoarla to Contribute 

I. Conoral ?rinci~lor 

Tho Govor".nt'r go41 in i8plomonting C L R C U  io to achieve 
offoetivo rnd oapoditod clornup rt a@ u n y  uncontrolled hatatdour 
wooto faeilitl00 a0 p08aiblO. TO rehiove thio goal, tho Agoncy 
io committed to r rtrong and rigorous o n f o r c m n t  program. t h o  
Agoncy hrr rad. major edvrncor tn recurtng clornup at am. of 
tho nation'. u w 8 t  h6tardous m 8 t 0  #itor kcauro of ita d--~onatrat 
rillingnorr to YO. tho lund and to purrue rb.lniatratlvo d 
judicial onforeownt rctionr. In .dditlon, tho Agoney haa obtain. 
key Oecirionr, om rueh Irruor 00 joint on4 arvoral lirbility, 
rhieh ham furtbor rdvrneod itr o n f o r ~ n t  offortr. 

rdminirtratlro retton and litigation rill not k sufficiont to 
rccarplish C m C U ' r  p l r ,  an0 that voluntary clornupr aro 
orronttrl to r ruccoarful progru for cleanup of W0 narion'a 
hrrerdour m a t o  rltor . mo M o n e y  1s thoroforo ro-ovaluat lng 
itr w t t l w n t  polly, in light of throo p a r r  oxporionco with 

or rimL.iw if gorriblo tho tapodiuntr to voluntary clrrnup. 

the tollouing ~orwrrl prineiplrr thbt gorrrn ttr $uporfund 
enforcomant p m r u :  

Tho Agoney neOgniter, hornrot, thrt hnd-finrnce8 elornupr, 

mwti68socl and 1itigltiOn O f  hOSatdO~8 Walt* C 8 8 0 8 ,  to rO*OvO 

A# rwult of this rerrrornont, tho Agency hrr ldontlfird 
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Uegotirtod private party  action8 arm oaronttai to an sftoctive 
program for clrrnup of the natlon'a hazardour w a s t e  mites, 
An offectivo program bp.nd8 On a balanced approach relying 
on a m i x  of fund-financod clornup, voluntary agremmontr 
roached through nrgotfationa, and litigation. ?und-financed 
clornup and litigrtion undor CLRCLA rill not in themrelves 
bo rufticiont to rrruro tho ruccaaa of this cloinup o f f o r t .  
In addition, orprditiour Chanup roached through nOgOtirted 
rottlomontr i r  proforablo to protract06 litigation. 

A wtrong ontorcomont program i r  orvontirl to oncourrgo 
voluntary action by PIPS. Soction 106 rctionr aro particulazly 
vrluable nochanirmr for ccmeolling eloanupr. Tho ~ffoctivrness 
or nogotiation i r  intogrally rolrtod to tho o!foctivonosa or 
enfotcoment and rune-f inancod cloanup. tho domonrtratrd 
uillingnora of tho Agoncy to u.0 tho run6 to clorn up lit08 
and to tako onforcosont action i o  our mort important tool 
for rchioving nogotirtod rotthmontr. 

Tho liability of gotontirlly rorponriblo partior i o  rttict, 
joint an4 oevorrl, UnlOBB thoy can cloarly d..onrtrato that 
the ham at tho rit0 18 diviriblo. 
port of rorponriblo PmtiOr that thoy ary bo jointly and 
oovorrlly liablo i o  vrluablo imptur for thoro partior t o  
roach tho agromonts that aro nocorrary for ruccoorful 
nogotirtiono. Without 8uCh on imptur, negotirtiono run a 
riok of dolry kC8USO of dirrgroomontr ovor tho particulrra 
of ooeh rorponriblo party'. eontributlon to tho probloms a t  

tho recognition on tho 

the .it.. 

Tho Agoncy tOCagniX.0 that tho factUO1 otrongtho on4 WOrkn0888S 
of r particulrr caro at. rolorrnt in oorluating oottlmont 
propomalr. 
difforoncor among dofondantr ln allocating paywntr among 
p.rti.0 bold jointly one oovorally llablo undor C I R C U .  milo 
tho00 aco prturily tho concornr of ?A)., tho Aggilycy ri l l  a l a 0  
 conoid.^ a ?-'a contrtbution to problar at tho rito, including 
aontribution of wart., in r ~ o ~ r r i n g  proporrlo for oettlomont ant3 
in iba t t l fy lng  targotr for litigrtion. 
metion 106 of ctmcu providor court8 with jurlrdlction to 
grant aueh roliof as tho public intoroot and tln .quitior of 
tho ea00 may requite. In rooorring p r o ~ a l o  for rrttl.n.nt 
and identifying targoto for  lltigation, the Money will 
conoidor aggravating and mitigating laetoro and rpproprirto 
q u i  tablo factorr. 

th8 M o n e y  a1.o rocognixoo that e o u n a  u y  conaidor 
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..-..nC*r;. cleanupr can .br a t a r t 0 8  mere qv;c,:, 

provide ~ o n o y  to tho h n 3 .  It 10 thorrforr p r o f e r a b l r  f o r  
prlrrto partlor to conduct cloanup? themrrlvr~, r8ch.r t h a n  
rlDply proytdo f u n d o  for tho Stator or redoral wvrrme?:  
to eonauct tho cloanup. 

party cloanup proporrlr. To frcllltrto negotlatlonr, the 
A g ~ n c y  u i l l  mako COrtrln lnformatlon ovailrb~0 to prlvate 
parties. PRP8 vi11 normally hrvo rn opportunity to 80 
involved in tho rtudlor urod to drtormino tho rpproprlrte 
extent of rowdy. Tho Money uill conrldor rottloment 
proporrlr for clornup of lor* than 1OOt of clornup retivities 

pr~vato parC1.r do the w o r k  thrmrelvrr, rather t C a n  

Agency uilf Croat0 r climate that l a  roeeptivo to prlvrt 

. ?inally, upon rettllng with cooporrtfve 

e 

e 

partior, tho govor~\~.nt will VlOOrOurly rook 011 romrining 
r o l i o f ,  including COStO. ponrltior and trob10,drrnrgor uhrre 
approprlrto, from partlor uhoro rocrlcitrrnce mado a complrte 
rottlomont i8porriblo. 

Tho Agency antlciprtor that both tho luna and prlvrto rrrourco 
may bo u r d  at tho 0.110 alto in .OI. circurratrncor. When 
tho Agoncy rottlor for 1000 thrn 1008 of clornup cooto. it 
can uoo tho ?und to rsruro that rlto clornup uill procoed 
oxp.ditiourly, an6 thon ouo to roco*or thoro eomtr from non- 
rottlinq rorponrlblo partlor. 
rccoptr 1.80 than 1008 of clornup cortr on6 no finrnclrlly 
vlrklo rorponriblo prrtlor roarin, luporfunb monler may 80 
urod t o  u k o  up tho bifferonc~, 

tho Aqoncy tOCognit00 tho vbluo of 00.. mrruro of finality 
in dotomlnrtionr of 1i8bllity an6 in rottlonntr gonorally. 
?RPr froquontly rrnt O Q W  cortrinty in roturn for arrmlng 
tho cooto of clornu , rnd wo ncogniro that thio wlll k 0 

rook r linrl dotorrinrtion of lirbility through contrl8ution 
protoction, nlorror or covonrntr not t o  ruo. 3l10 A~oncy 
rill eonridor n l o r r o r  l r a  lirbility in rpproprirto ritu- 
rtionr, and rill 0180 conribor contribution protoetion In 
limitod c i r ~ r t r n e o r .  tho M o n e y  rill a180 trko rggrorrlvo 
onforco.wnt action againrt thoro partior rh~2;,yerleltrrnco 
pronntr oottlomntr. In bringing coat ncovory retionr, 
tho m n c y  rill rlro rttoapt to rriro any r w i n i h q  e l r i m s  
-r C B l u A  aoction 106, to th. oxtrnt prrctlcrblo. 

r(h.ro tho ?odorrl govornwnt 

vrlurblo incrntivo P or privrto party cloanup. ?UP. froquontly 

-1-r O f  t h i B  ..rorrndrP rota forth o p c l f l c  
WllCiOS ZOK implOnntlng th.r. 9OMrrl ptifbCiplOr. 

with Am than all rorponriblo portlor lor partiel wttlowntr. 
Thir ..eatan ndloetr tho Aqoney'r rllllngnorr to k flo~lblo 
hy eonridering offorr for clornup of loor thrn 1008 of cleanup 
retlritier or coot.. 

Section If n t r  forth tho u n r g o n n t  guid.UMr for nogotlrtlr 
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Sectlon I 1 1  r e t #  f o r t h  g u i b ~ l l n o r  on t h e  r.~.... of 

lnformrcion. tho  Ag*neY recognir*a thrt rdrquac. i n f o m a t l o -  
facilitator mor. ruec*rrful nogotiationr. 
rill cambin. a,vigorour program for obtaining tho data and 
information nocrrrrry to frcilitat. ~ ~ t t 1 e m o n t r  with a proprs-  
for rolorring infomation to f.Cllitate comnuniertionr -0nQ 
rorponriblo partior. 

~octionr IV and V dlrcurr tho critorir for ~ v r l u a t i n g  
partial r~ttlemonto. As notod abOV0, in certain cireumrtrnccs 
tho Agency will ontortrin rottlomOnt offorr from PRPr which 
oxtend only to part  of tho a l t o  or prrt o f  tho cooto or c l e a n u p  
at alto. SOCtlOn IV of thlr 80x10 rot8 forth erltoria to be 
u0.d in ovrlurtlng ouch offorr. thoro critorlr apply to a l l  
C ~ S O S .  boction V rot8 forth the Agoncy'r policy coneorning 
offera to prrorm or pay for dircroto pharor of an approvod 
clornup. J 

t h u r ,  tho ~g~~~~ 

soctiono VI and VI1 rolrto to eontrlbution protoetion and 
roloaaor from liability. m o r 0  agproprlatr, tho hgoncy may 
conridot eontributlon protoetion and 11mit.d roloaror from 
liability to holp provido rom linrlity to rottlonntr. 

Soetion VI11 roto forth critorir for rolocting onforcomont 
caror and ldontifylng targoto for litigation. A. dircuraod 
a b ~ v o ,  effoctlve onforcomont dopndr on caroful car. aoloction 
and tho carelul rolection of targot. lor litigation. t h o  Agoncy 
rill apply critorir lor 8oloction of carer t o  fc-:ur rufficiont 
ro~~ourcor on ear08 thrt provide t h e  broadort porriblo onforeemcnc 
impact. In addition, targotr for litigation rill k idontif~od 
in light of the rillingnorr of partier t o  perform voluntary 
chanug, as well a8 conventional litigation u n a g o ~ n t  concetnr. 

section XX 8etm lorth the requireunto governing tho timing 
of neqotirtionr end roction X the provirionr for nerdquarterr 
t rv iew.  
with incraared flexibility in MgOtiatiOna and to ehango Ilordqurrta 
review in order t o  expedite rite cleanup. 

There 8ectionr rddrma8 the need t o  provide tho Ioqionr 

11. M a n r a m a t  QYldellMa for Mw otlatton 

u a guihline, the Meny rill mgotiate &'it tho 
initial otfor fm m8 conrtltuter a rubrtrntirl proportion of 
tho ~ 0 . 8 0  of o l e m u p  a t  t h e  rite, or a rub.tantir1 portion ot 
the remedial action. 8ntrring lnto dircurrimr lor l oor  
t 4 n  0 ~ t a n t l a l  proportion of cleanup wrtr or r o w d i a l  action 
n n 4 d  a t  th. mite, would not b. an eeeective urn et govor-nt 
nroureor. lo r p o c i f i c  n w r i c a l  threrhold for initiating 
Mgotlatlonr ha8 k.n oatablirh.6. 

mhoula m i g h  the potontirl ~orource O m u n d o  for e o n d u c t l ~  
negotirtionr rgainrr the likelihood O t  getting lOOI of COSca 
or a c a p l o t e  remedy. 

In deciding whether t o  atart negotirtionr, the Region0 
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m e r e  t h e  Region propores to negotlrte for r p a r t i . ?  
rottlomont involving l o r *  than the  total corer  of c i e r n i p ,  o r  

ccmplotr romoOy, tho R*gion Ihould propar. a~ part of i t a  crso ~ogotiatlons Stratogy a draft ovalurtion of tho Care 
uring tho ootllrmont criteria idontiiiod in roction Iv. rk. 
draft rhould dircuTr how of the facterr in roction xv 
app1100 to tho rite in Ou.atiOnr and O x p l a i n  why negotirtiona 
(01 loas than a 1 1  Of tho ClOanUp Cb.trr or a partial romody, 
a r o  approprirto. A COPY Of tho draft rhould bo forrrrdod to 
nordquartorr. 
major  irruor of national rignlficrnco of trruor that may involve 
aignificant logal procodontr. 

In cortrin other CrtOgorior of Caror,  it 8ay k appropriate 
for tho Rogionr. to ontor into nogotlationr with PRPr, w o n  
though tho offorr fras  PRPr do not rrproront a rubrtrntial 
portion of tho coif0 o f  clrrnup. thoro crtogorior of casor 
includor J 

Tho R.adUurrtor8 roviov w i l l  bo u r d  to idoncify 

administrrtlV0 BOttl0111Ontl Of Cost rocovory rctionr 
whore total cloanup cooti uoro loas than S200,OOOr 

claims in bankruptcy8 

.dninistrrtivo aettlomontm with do aininir contributors 
O f  Wa8t.a. 

Actions mubjoct to thlr oxcoption arm rdmlnlrtrrtivo 
8ottlamOnt8 O f  Coot rocovory em08 whoro 811 tho work at tho 
s i e o  hrr boon caapbtod and 811 Coati hrvo boon incurt00. The 
figura of $200,000 roforr to all of tho coatr of elornup. T h e  
Agoncy is proparing m r o  datailod puidrnco on tho appropriate 
fom of much rettlmont agra.mntrr and tho typo. of conditionr 
that muat bo 1nclud.d. 

ownora, *ere the Unite6 Strtam may hrvo an rd.inimtrrtive Corti 
claim, and othor partior auch am pant m o r a  or genorrtorr, 
rhore tho tlnitod Statom u y  h an unaocuroe gotontlrl ~rodltor. 
Tho Rogiona rhould aroid k c o i n g  inoolrod ln brnkruptcy procooein~ 
i f  thoro La llttlo likelihood of rocolory, and rhould roeognito 
the rirka ~ R T O ~ T O ~  in negotiating without crditoY”Ltrtur. 
ray k rgptogriato to roquert #u f l l lng  of r proof of elrim. 
hrtbot @raidant. l a  provieod in tho fleaorandm f r w  Courtnoy 
him rtlt1.d gIntorution nogarding C I ) I c U  I n f o r e m n t  Qalnrt 

r.gotlatlon of claiar in hnkruptcy m y  involvo both proront 

It 

mard~pe pattier,. &.toe M ~ Y  a ( ,  1 ~ 4 .  

In nogotirtlng rlth gg minimir pmttloa, tho n.glonm rhould 
limit choir oftortr to low v C T G Z T l o r  toxicity diapororr who 
would not norully 8.k. a rlgnificmt contribution to tho Colts 
of cloanup in any car.. 
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- --__--. - .._. Rogionr s h o u l d  gonrrrlly not onter into nogotlrtionr for f u l l  
adainistrstivopr judlcirl rottlomont~ with rrloaror, concri~utls. 
protection, or othor Prot.ctivo c l a u r o r .  Substantial rorourc.~ 
ahwid not bo invortod in nogotiationr with e alnlrlr COntributzrg 
in light of tho llmltod Cost8 that may bo r o c o v ~ h o  time 
rn0d.d t o  propar0 tho nocorrrry logal doeumontr, tho n00d for 
~oadqurrtorr rovi.~, potontirl - res judlcrtr offoeta, and other 
OffOCt8 that do m l n i m i r  sottlmmontr may hrvo on tho nrturo of 
tho car. romrGing to tho ~ovornmont. 

P a r t i a l  sottlomonts may also k conridorod i n  aiturtionr 
rhoro tho unvillingnorr of a rolrtivoly small group o f  part ior  
to rattlo provontr tho dovologawnt of s proposal for a rubrtancial 
portion of costa or tho ronody. ?ropomals for sottlomont in 
thoao cirm~matancor rhould k aSrorr06 undor9tho crltorlr mot 
forth in section IV. 

Earlier v 
ne~otiatlona, 
cannuncod unlo 
of the coats 0 
throrhold has 

400s not moan. 
accopt otforr 
Aponcy is stll 
tho coati of e 

pOliCy. It 8 U  

ttsions of thls policy 1nclub.d 8 throrhold for 
rhich provldod that negotiation8 rhould not k 
10 an offor  *os mrdo to rottlo for at h a s t  80% 
! closnup, or of tho roardial retion. Thir 
won oliminrtod f r m  tho final oorrlon of.thlr 
it k emphrsirrd that oliaination of chis throrhold 
:hat tho M o n e y  l a  theroforo mor0 willing to 
!or partial rottlomont. tho objoctlvo o f  tho 
, to obtain comploto clornup by ?Ws, or 100% of 
,oanup 

1x1. Rolorso of Inforution 

the Agoncy w i l l  rOlOa80 infornation concomlng tho 81ta 
t o  PRPs t o  fscilitrto discusrionr for rrttlonont among P R P s .  
This i n f o m t l o n  w i l l  ine1ud.r - idontlty of notico lottor reelpiontst - VOfUlll. and nrtut0 O f  WOSt.8 to tho oxtont idontiflod a6 

- rrnklng by . o l w  of matorirl aont to the sits, i f  rvallrble. 

fr -mining tha typo of tnforaution to bo roloasod, 

-flw 
aont to tb. alto; 

tho kgb. OhOUlb tonrl~or tho p a r i b l o  lmpctr on m y  potontirl 
1itlgltb.lr. 
of caafidontirl AM doll&rrtiro matoriala. th. m n c y  rill 
gonotally not roloaao actual avldontirry matorial. M. mwion 
rhould stat. on oaeh roloraod rurury that it La pt~liminrrr~ 
that it turnlahod l n  tho courso of c a p r a i a o  nbgotirtlona 
(?od. Rulor of Cuidonco 4081, and that 1: l o  not blndlW On 
tho todoral G o v o r m n t .  

T ~ o  I.glona rhould  tako atops to asauro protoetion 

. (L "I  



IV. 6ottlomont Critoria 

costa or c ~ p l o t o  ClOrnUR I r a  rorponriblo partior. 
roco~niros that. in narrowly li8it.d eircusurtancos, OIC8ptionB 
to thlr goal ray be approprirto, pnd har ortrblirhod crltorla 
for dotomining whoro ouch orcoptlonr aro allowod. Although 
tho Agoney rill conaidor offors of lorr thrn 1008 in accordrneo 
with thir policy, it will do a0 in light of tho Agoney'r porition. 
roinforcod by roeont court aoeiaionr, that PW iiabiiity is 
strict, jolnt and rovoral unloar it can k r h a n  by tho pRpa 
that injury rt r rlto i r  clorrly dlvirlblo. 

barod on r full evalurtion Of tho fact8 and a caprohonrivo 
onalyaia of  a11 of tho lirtod CritOtir, tho M o n e y  8ry  eonaidor 
accepting offorr of lorr than 100 porcont. k p l d  and offoctiv~ 
rottlonont dopondr on a thorough ovrluation, and an aggroraiv~ 
informtion colloctton program is nocorsary to pmparo offoctivc 
ovrluationr. Progaralr for lorr than total rottl.wnt rhould 
be r rsorrod using tho ctitorla t6ontifl.d k lor .  

1. volums of wrrtes eontrtbutod to sit. by oaeh ?UP 

Tho obfoctivo of nogotiations 1s to colloet 100) of clornup 
Tho Agency 

'1 

I 

I 

rnfomatlon eoneorntng tho vo1u.o of  wart08 contributod 
to tho 8 i t O  by ?w8 8hOUld k COllOCtOd, i f  rVlilrbl8, and 
ovrluatod in oach ear.. tho -1- of wastos l a  not tho only 
crlterlon to k con8id.redr nor may it k th. m a t  iaportrnt. 
A a r l l  quantity of warto may tort proportionately 80ro  to 
contain or r r o n  tban a largo? gurnttty of a difforont rrsto. 
lol).vor, tho VO~IIP, of uaoto may eontributo 0ignihPorntly and 
diroetly to  t k  diotributiorr of aontutnation on ths surfrco 
and ~ukortaco  finchding gtoundwrtor), and to tho co~p10x;ty 
of r-1 of t k  eontamination. In sddition, i f  tho proprrtior 
of e11 -too et tho olto aro nlrttvely .qual, tho ~ 0 1 ~ 8 0  of 
w a a t w  montributod by tho ?ws ptovldoa a tonvoniont, orrily 
a9pliod oritorion for waruring wRothor a ?War rottlnont 
offor may be nuomblo.  

9ay only thoir proportionato ahat. brood on volu& of contribution 
of wartos to tho s t t o .  A t  many ritos, thoro will bo westor 
for rhtch ?IVS cannot k tdonttltod. If idonttetod, ?I?* 
bo unablo t o  provido fundr for clornup. ?rtvato party funding 
for cloanup of tho80 rrstos rould, thoroforor not k a v r i l r D 1 ~  
i f  v o l w t r i c  contribution uoro tho only crltsrtr. 

Thtr door nat r a n ,  howmvor, that ?Wr will bo n q u t r o d  to 
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I 

therefore, to rchi*v* the Agency'r goal of obtrinins 1 0 9  
porcont of cleanup or tho CODt of cleanup. i t  will 
in many caror to roquiro *.ttlrmont contribution gro8t.r 
tho porcontagr 9f W a m t ~  contributed by each PAP t o  the air..  
meoo coot. can be 0bCaln.d through Ch* application ot the thco 'y  
of joint and several liability where the harm l o  indlviribl*, 
an4 through rpplication of thore criteria in evaluating retti*mc-t 
proporalr. 

2. Nature of tho WiSt.8 conttlbutod 

rubotrncor contributod by tho PIPI, it# mobility, porrirtrncc 
and othor proportlor aro important factorr to conridor. 

may c a t  mor0 to cloan up, dirpo00, Or trO8t than 10.8 toxic or 
rolativoly lmmobllo Vrn8t.S. In addition, any dirproportlonate 
adverso offoctr on tho onviromont by tho proronco of uartea 
contributod by thoro PRPo rhould k conoldorod, 

a rottfomont dirproportionately lncrorror tho coatr of cleanup 
at the rite, it may k appropriate f o r  partior contributlng 8UCh 
warto to b a r  a lrrgor porcontago of cloanup coat# than would bo 

n.ce*r,ry 

Tho human, animal and onviro~ontal toxicity of the h a z a r d o u s  

n o t a  ab0V.r 4 ~ S a l l . ~ ~ U n t  O f  VOStOS,  Or highly I p b l l ~  w a s t e ,  

I f  a waste conrrfbutod by on. or -PO of tho partfor offering 

tha C.80 by U8in9 8OlOly VOlUmtriC b.Si8, 

3 .  Strongth O f  ovidonco tracing tho V88t.O at the #ltO to the 
oottllng partior 

Tho quality and quontlty of tho Oaorr#nt'r ovibonco 
connocting ?RPs to tho vaotor 8t tho oito obviaur1y rffoctr 
tho rottlomont vrluo of tho QOVorn~ont'r car.. th. Osuornment 
murt mkou, by a propondorunco of tho ovidonn, that tho PRPr 
aro eonnoctod vith tho Wl8t.O in one or mor0 of tho vayr provided 
in soction 107 o t  C L R C U .  thorotoro, i f  tho Govorrmont'r 
ovidoneo rgainrt 4 0.rticulrr ?RP ir vorkO m rhould voigh 
that worhnorr l n  ovrlurting r r o t t l m n t  offor I r a  that PRP. 

On tho othot hand0 whoro indiviriblo b r a  ir  rhovn to 
o t i r t ,  u d o r  tho thooty ot joint and revorrl lirbi&ty tho 
W m r w n t  i s  in a position to eolloct I00 t of tho cost 
of eloamrp r r a  all partior rho broo contributod to 0 rito. 
t n o r o i m ,  rbrto tho qurlity an8 quantity of  tho Gwormont'r 
-1- m a n  to bo rttong for ortabllrhing tho ?RP'r 
Uebf iU~,  t k  Oo*ornaont rhould toly on tho rtrongth of ita 
ovl6@nu rnd not 60crorro tho rottlrwnt vrluo of it8 car.. 
Dioelbmging ruch )1vr I r a  lirbility in r partial sottlomont 
without obtrining r rubrtrntlrl contribution u y  l o r n  tho 
Oororrwnt with non-uttling partior mor0 lnvolvaunt at tho 
rito r r y  bo mom tonuour. 
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In a n y  evalua t ion  of a aettlemrnt o t f r r ,  the A ~ ~ - : ~  

8hould r e f a h  t h e  amount of i n fo rna t ion  rxchrng. that  ha,  

know about t h )  ovldanc* i t  ha8 to eonnoct the r.ttltng OartLc, 
t o  tho  a l t o ,  tho b e t t e r  t h i s  O V r l U * t i O n  W i l l  bo. 
c o l l o e t l o n  provisions of R C r U  and/or CERCLA s h o u l d  k umed t o  
d ~ v o l o p  ovldeneo prior to prepa r r t l on  of t he  O V a l U b t l O n .  

4 .  A b i l i t y  of tho  8 o t t l i n g  p8rti.s to pay 

Wovortholos8, t h o  OVrlUatiOn Of 4 8Ottlomont propor41 should 
d l 8 C u r r  t ho  f in rnc i r l  cond i t ion  of t h a t  pa r ty ,  and  tho prrctlc.11 
r o r u l t r  of pursuing a p l r t y  for BOIO than tho  Covornmont can 
hop. t o  a c t u a l l y  tecovor .  I n  c08t rocovory ac t ion8  it w i l l  be 
d i f f i c u l t  to  nogo t l a to  a 8ott loment  for more than a p a r t y ' s  
aasotr .  Tho Rogion 8 h O U J d  8lso eonr idor  a l l w i n g  tho  par ty  to 
r r l n b u r s o  tho fund  i n  ror80nablo i n 8 t 4 1 h o n t r  ovor a portod of 
t lm ,  i t  tho  p a r t y  18 unablo t o  pay i n  4 lump 8um. 4nd i n s t a l l -  
m e n t  p a y w n t r  would k n o f l t  t ho  Govorruont. A structured 
aot t lomont  provldlng for pamont8  OVO? tlmo r h o u l d  k a t  
paymonc levo1 t h a t  t 8 k . l  i n t o  4 C C O U n t  tho  p I t y ' 8  Cash f low.  
A n  O X C O 8 8 i V O  m o u n t  c o u l d  rorco  a p a r t y  ln to  k n h r u p t e y ,  rh i eh  
ril l  of cour80 rake  Co lhc t ion  vory d i f f i c u l t .  me tho momorrndum 
Oat04 August 26, 1983,  O n t l t l o d  'Coat Recovory Action# undor 
Ioctlon 107 of C Z R C U .  f o r  r d d i t i o n a l  guldrnco on t h i 8  rubfoe t .  

s. ~ l t l g a t l v e  r i n k 8  l n  procoodlng to  t r i a l  

w h l c h  ahould weigh i n  conrlderrtlon of any r o t t l m n t  offer 
i n c l u d e  t r r d l t i o n a l  f r c t o r a  ruck  881 

occurrod b O f O r 0  t he  rett l*fWnt O f f O t .  tho  more the  ~ o v . r m ~ ~ ~  

Tho i n f o m a t i = -  

A b i l i t y  t o  pry i 8  not  dOtOn80 t o  4 n  a c t i o n  by the  Coverqpleq: 

L i t l g a t l v o  r l8ka w h l c h  might k encountor00 at trial a n d  

8. A & l i 8 8 i b i l i t Y  Of t ho  h Y . r m O n t ' 8  O V l d O n C O  

I f  necerarry G o v e r m n t  evidence l r  u n l i k e l y  t o  k 8dnltt.d 
i n  t r l r l  bocrure of procedural or 8 U b 8 t w 1 t t V e  problomr i n  tho  
r c q u l a i t l o n  or crortion of t h e  evibence,  tblr l n f i m i t y  mhould 
k tonri0er.d 88 r.dueing t h e  G o v e r m n t ' r  ohrnce of ~ U C C O S ~  
bnb, therefore, roducing t h e  Q l w n t  me Goverment rhould 
expoet to  n c e i n  in a rettl-nt. -tk& 

be rcy of t h e  Governwnt '8 evib.nee 



c. .Avril&billty Of dofensor 

In the unlikoly ovont that on. or mora of the rattling p r r t i e r  
app.rrr to hrvo'r definS* to tho Govornmone'r retion u n d e r  
107(0) of C L R C U ,  tho Govornmont Should o x p e t  to rocoiv. less 
a oertloment from that PRP. ~Av~llrbillty o t  one or more defenses 

not, however. l0w.r tho 0xp.ctrtion of what on ontire offerin? 
group rhould pay. 

6 .  Public interort conridorationa 

and the onvironmont. thoroforo, in analysing I rottlomont proposal 
tho timing of  tho cloanup and tho ability of tho Gooorwont to 
clean up tho rlto rhould k conrldored. 
cannot fund it8 portion of r7fun6-financed cloanup, a private-prrey 
cleanup proporal 8ay bo given BO?'. frvorrblo eonridoratlon than 
one recoivod in a c88o whore tho Stat0 c8n fund ita portion of 
cloanup coot., i f  necorrary. 

t o  one PRP which *re not C m O n  tO 011 PRPI in tho err .  rhould 

Tho purporo Of rite Cl..nUp 18 to protect public health 

?or oxamplo, i t  tho stat. 

Public intoreat eonrldorrtlonr a180 inclu6r tho rvaiirbiiity 

Public interert concornr my bo ured to jurtify 

of rodoral funds for nocorrrry cloanup, and rhother priV8tWly 
financod octlon can bogin m r o  euickly than ?.d~rrlly-tinancod 
activity. 
a rottloment of lerr than 1008 only uhon thoro 10 a domonrtrrte6 
no06 for a quick roaedy to protect publle hoalth or the onvironmene 

7. Ptecodontirl V8lUO 

ortrblirhing a favorablo grecodent for futuro Oorornmont aetionr. 
?or oxamplo, rtrong err. lav ern bo 8ovolop.d In caror or firrt 
imprearion. In addition, rettlomntr in much earor ton0 to 
k c - 0  vrecodontr in thoaroloor, an4 aro oxrained oxtenaive1y by 

On t o m 0  mort favorablo to tho Govornmont. Whore ?Ivr rill not 
aottlo on rueh tom., and tho quality and quantity of ovidenco 
i r  rtrorq, it w y  k in tho moral1 tntorort of the Gooornaent 
to try tho ea-. Z(v 

0 .  0- of obtaining 0 preront ma cortain 

X i  a n  bo obtain& now end tu& o n r  to tho Fundr 
whoto 48 mn oarn lntorort until tho t t w  it La r w n t  to ClOSn 
up a O i U ,  tho not preront raluo of obtaining tho 8- oflored 
in wttl.wnt m u  can bo cagutod rgrinrt tho 

that tho not proront ralm of tho rum oflorod l n  mtt1.unt 11, in 
torlity, highor than the m u n t  tho bo*orr#nt can .rg.ct to obtain 
at trial. WA ha0 dov01op.d an oeonoic modo1 to arrorr thos. rnb 
othor related econark factsrr. more infonution on thir nodel 
a n  k Obtain00 f rm the Director, O f f l e o  of wart0 ?roqrrns tnf0rC.m 

In oome c ~ r e r ,  the factual rttuation u y  bo tonbucivo to 

?UP$ tn Other CaS.8:. 8 0 t t l N n t  of much ea$.$ rhould al~ryr k 

rtbllity of 
Obtaining 18tQOr aY* in tho fUtU?O. thS8 C8 9" CUlrtlOn 8.Y ah* 
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9. fnopuatior bod aggravating flCtOr8 

h l l  ana1xror of r.ttlomont propoarla rhouid flag for t h o  
docirlon nakora apy apprront lnoqultler to tho aottllng partles 
inhoront in tho GOv*rnmnt'l ea.., any rpparont lnoqultio~ to 
othorr i f  tho aottl.m.nt proporal I8 aceop'*d, and any aggravrt1n; 
faetorr. Rowovor, it mU8t bo und*?rtood tnrt tho atatuto 
oprator on tho underlying prineiplo of rtrlct llrblllty, and 
that oq~itablo mattefa a r o  not dofonror. 

10.  Nlt\l?O Of tho ea80 that rO8rin8 rftOt 8OttiOMnt 

All rott1oaont ovrlurtionr rhould rddrorr tho naturo of 
tho cas. that roarinr i f  tho sottlomont i o  rceoptod. ?or 
oramplo, i f  thoro aro no ftnrncially viab10 partlor loft to 
procood agatnrt for tho balanea Of tho clornup rftor tho 
rottlwont, thd rotthront Offor 8hOuld COnrtituto OVorything 
tho Covornwnt oxp.ct0 to obtaln 8t that 8ito. -0 quorrionr 
or.: m a t  door tho Govornmont grin by DOttling thlr portion 
of tho ear.? De00 tho roCt~oment O r  ita t o m  ham tho romalnlng 
portlon of tho car*? Will tho Govorruont hrvo to orpond tho 
0-0 mount of roaour~08 to try tho roaainlng portion of tho 
care? If so, uhy rhould tho rottloront offot k accop,cod? 

t h i o  rnolyria i o  oxtrouly iDportant and rhould CQ. at 
tho concturlon of tho ovaluatlon. 
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VI. Concrlbutlon Protoction 

I 

Contribution among r*SRonribl* partlor 18 bared on the 
principle that,. jolntly and novrrrlly Ilrblo party who h r r  
poi6 all or 8 portion of judgmrnt or ~ ~ t t l o n ont may bo o n t l e l c c  
to t.iaburromonr fram other jolntly or sovorriiy iiobi~ partlo,. 
mon the Money roach.. partial ~ ~ t t l o s e n t  with ma. wrtier, 
it rill froquontly purrue an enforeomont retion against non-rott:l. 
rerponrlblo partter to roeover the remrlnlng costs of  elernup. 
If ruck an retion l r  undortrken, there 18 r porrlbillty that 
thoro non-rottlorr would in turn rue rottling partlor. I f  t h i r  
action by nonrottllng parties ir ruccesrful, thon tho rrttling 
partien would end up paying larger rharo of  clornup costs 
than war dotomined in the Agency'r nettleaont. 
a dinincentive to rettlownt. 

Contribution protection in a conrent decree can provont 
thir O u t e m .  In b contrlbutlon protectlon clause, the Unltod 
Stores would rgreo to r.duc0 1tr.judgrent agrinrt tho non-sottling 
p.rtiea, to the oxtent neeernrry to OZthgUiBh the nortling 
party'. liability to the nonnettling third party. 

in limited riturrionr in order to provide ame ~ r m r o  of 
finality to rettlewntr. 
partier aro proteeto4 IraP contribution actions 41 a matter of 
law, bared on the UnlCom contribution kong tortlensor# A c t .  
tha t  Act provider thst, whore rettlonntr are entero4 into in 

for  contribution to any other joint tortfear~rr.~ To the ertont 
that thir lsr i r  adopted ar tho ?oderal rule of  docirion, 
there rill k no nood f o r  r p c i f i c  clruror in c o ~ o n t  agre.rsonta 
to provido contribution protection. 

this ir  0bVlOuS:y 

the Agency recognlter the V 8 h e  of  contribution protection 

?undarentally, ue klievo that nettling 

a g ~ d  faith', the 8ettlOrS Ire di@ChsrgOd fro0 '811 limbllity 

the A 
in th 
rheth 
tho n 
m 
a? 
tb 
.a 

!here har not yet k e n  any ruling on tho irrue. 
Ieney u y  rtlll bo arked to 9rwib. contribution protectlon 
I form of Off8OtS rnd raductionr in j u d p n t .  In determining 
Ir explicit contribution ptotection elrurer are rpproprirto, 
*ion rhould conrikr th. tollwing tactotra 

blicit contribution protectlon elrurer are g w r r l l y  not 
megrirto unlorr liability can k cloarly allocated, ro 
r t  Che r i rk  of roapportiomont by a judgo in any futuro 
: r # u l d  k minimal. 

thur, 

Inolwiocr ohou14 dopond on carcby-care conrldorrtlon of 
trw Amu ubi* i~ likoly to k rpplid. 
The Agency uill k mor0 ullling to conridor eontrlbution 
protoctlon in r o t t l m n t r  that prwib. rubrtrntirlly all 
tho coat* of clornup. 
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I f  4 PropoDOd D.ttl*m*nt includor 8 Contribution prot,cclor 
clruro, tho Rogion 0hou1d eroprro dotrilod jurtific.tion 
indicating Why thir C1ruS.  18 .DDOntih1 t0 rttrining an rd.purec  
rott1ount. 
r)w pro8prCtD of l i t i g r t m  r.grrdlng tho e1au.o. ~ n y  ~ ~ o ~ ~ . ~ a  sottloaont that contrlnr contribution protretion ClrUD. 

gotontirl ambiguity w i l l  bo return04 for turthor nopotirtion. 

Any rubsoquont clrisr by rottling partlor against non-rettlors 
w e t  bo rubordinrtod to woney clrimr rgrinrt thoro non-rottling 
partior. In no ooont will tho Agoney rgror t o  dofond on b o h r l f  
of r rottior, or to prwldo direct indomnlficrtaon. Tho Government 
vi11 not ontrr into any fom of contribution proroction rgroomont 
thrt could roquiro tho Covornmont to pay a n o y  to rnyono. 

1f.iitigrtion i r  cmmoncod by nOWDOttlOr0 rgrlnrt rottlorr, 
and tho w o n e y  kcamo invotvod in ouch ~itlgrtlon, tho Govrrnmont 
would rrguo to tho court that in rdjurting oquitior among rODpon$ib 
prrtior, porltivo conridorrtlon rhould k gloon to thoro rho cam. 
forward voluntarily and wore r part of r g r w p  of sotrling ?RPD. 

Tdo justification ohould inclue. on r r a * # a m e n t  of 

VII. Rolorsor from Liability 

Potonrirlly rorponrtblo pottior rho offor tu uholly or 
partially clsrn up I sit. or pry tho  eoi ta  of cloonup nomrlly 
virh to nogotirto r rOlOrD0 Iran lirbility or r ewonrnt not 
to ruo a0 part of tho conridoration for thrt cleanup or 
prpont. Such rolorror rrs rppropriato in orno circuutrncor. 
Tho nood for fIM1ity in 8ott1rmntr murt bo balrncsd BgDlnDt 
tho neod to i m u r o  that ?RPr r r r i n  rorponribk for rocurrfng 
ondrngormntr 8nd unknwn conditionr. 

uncortrinty concorning the lmpactr of hrrardour rubrtrneor, 
our ability to dotoet thon, 8nd tho offoetiremrr of romo4i.r 

will p r o w  in8doqwto 8nd load to l a l m n t  and 8oktrntirl 
ondrngorunta, kcauro of unknam 8ondition8 or b.cruro of 
f8ilUt.8 in bmlgn, eonatruttion or off~ctir~mrICM tho rmody. 

lllUarQh C& Agoncy rpprover 811 r#dlrl 8CtiOnO for rites 
on tlw m t i m  ?rloritior List, rrlrrr~r tram lirbility w i l l  
not -tieally bo grrntod wroly boC8U@* tho Money hrr 
eppead tbo m y .  tho rillingnorr of tho m n e y  to give 

prmo off8ctlvo and rolirblo. In ~onorrl, tho rwgionr will 

oxp.nri~o or rotrtiroly rttingont, downding on tho dogr- of 
confidence thbt t h  Agoncy bar in tho r m d y .  

tho Agoncy rocogniror tho curronr rtrte ot rciontitic 

at haXrtdOU8 U88tO 8it.O. rt 18 gcn@iblO that -dial'MaDUrOD 

OXglcrrlVO -108#88 fra 1l8blltty 18 direct1 

bar0 tho f l O X w l i t y  to ROQOti8tO r01088.r th.t 8- Wlltivo1Y 

rOht.6 tO tho 
OOntiOonco tbo money hor that tho romody ri 1 1 ultiut8lY 



I I n  r d d i t i o n ,  t h o  Agoncy ern rddrear f u t u r e  probl-8 I t  
r i t o  by onforcoment Of t h o  docroo O r  ordor, r r thor  t h a n  by 
ac t ion  u n d e r  par t icu lar  r rownor  clruro.  
nomai ly  r p c l f y  r par t icu lar  typo of roaodirl  re t ion  to  
undortakrn. Z h r t  r m o d i r l  act ion w i l l  normally 80 ~ r l ~ c t a d  t o  
achiovr r cor t a ln  r p c i f i r d  1 0 ~ 0 1  of protoction of publ ic  
horl th  and tho onvlronmont. Whon Oot t lamntr  r r o  ineorporrtrd 
i n t o  eonront docroor or  ordorr ,  tho doerror or  ordorr Ohould 
uhorrvor pooriblo i n c l u c k  wr fomancr  rtrndrrdr tha t  ro t  out 
thoro npocifiod 1Ovolr of protoetion. thur ,  tho honey  rill  
r o t r i n  it. e b i l i t y  t o  a r ruro  clornup by t r k i n g  act ion t o  onforce  
thoro doeroor or ordorr whon romodior f a i l  t o  moot tho mp.cif1.d 
r tandrrdr  . 

x t  i o  not- porriblo t o  o w c i t y  a prociro hiorrrehy of 
proforrod romodibr. Tho dogrro of confidrnco i n  a par t icu lar  
romody m o t  k dotominod on an individual b r i o ,  taking sit.- 
rpocific eondi t ionr  i n t o  account. In  gonorrl ,  ho rnvr r ,  tho 
I D ~ O  of foe t ivo  and r o l i r b l o  tho r o n d y ,  tho mor. l i k r l y  it i o  
t h a t  tho Agoncy can nogot i r t r  a mor. oxpanrivo ro lor r r .  ?or 
oxasplo, i f  a conront docroo or ordor c n r i t r  a privata p a r t y  
t o  mooting and/or continuing t o  a t t a i n  hoalth brood porfonnrnce 
r tandrrdr ,  thoro  ern k grea t  n r t a i n t y  on tho part  of tho 
Agoncy cha t  an adoquato lovol of public  boalth protoction w i l l  
80 mot and maintain&, a0 long am tho tom. of tho rgroosont 
a r o  mot. I n  t h i r  typo of carno, it u y  k appropt i r to  t o  nogotlato 
a nor. oxpanrivo ro lor ro  than, for oxamplo, caror involving 
roaodior t h a t  a ro  ro lo ly  tochnology-brood. 

par ty  r.rody 18 a deaonrt ta tod o f foc t i ro  r l t o r n a t i r o  t o  lrnd 
dirporal, much am inelmration. O w h  n l o r r o r  at. porriblo 
rhothor tho harareour u t o r i r l  ir  tranoportod o f f a i t o  for  
t r o a t n n t ,  or tba t r o a t ~ n t  takom p b e o  on a i to .  :n o i thor  
in r t rnc . ,  tho uoo of t r o a t r m t  can roault i n  g r o a m c r r t r i n t y  
tht iururo prelomr rill not occur. 

-10 * , p m r t i c u l a r l y  if tho conront o d o r  or a g r o m n t  door 
mot Llloludo p r f o n u n c o  atandardr.  
muah olrcwsureor te otiato roloaaor t h a t  keaw offoetlva 

8 O t i Q l c  00 t h a t  
t M  of foc t innorr  and r o l i r b i l i t y  of tho tachnology mn b. 
c l o a r l y  domonatratod. M o  Agoncy an t i c ipa to r  tbat rorgonrLbl* 
p a r t i o r  may k ab10 t o  rchlovo groa tor  -reo of t o r t r i n t y  
i n  r o t t l o w n t o  rhon tho  r t a t o  of r c i o n t i f i c  undoratrnding 
eoncorning thoao toehnica l  irruoa ha0 advrncod. 

~ o t t l o w n r a  r i l l  

S X p r f U i W  ? O h 8 8 0 8  U y  k -?e r$p?ogti8t* r h W 0  tho pYiVrt0 

m d i o r  may b. b a a  appropribto f o r  n p a n r l v o  

I t  u y  k appropriate i n  

8 O V O ? r 1  y.8- 8tt.r c a p  "f O t i O n  O f  -0 



whore provloualy unknown or undotoctod condtttona that 
aria.  or are diacovorod at tho 8ito artor tho time of 
tho rgreomont may prorent a n  imslinont and rubrtantirl 
ondrnqonont to public hoalth, wolfaro or tho 
onvi ronmon L J 

whoco tho Agoncy roeoivoa additional lnfomrtton, vhieh 
wao not available at tho timo of tho rgroomont, concorning 
tho reiontlflc dotorainatlona on which tho 8ottlomont 
wao promirod (for oxamplo, hoalth affocts aaaoc1rt.d 
with lovala of  oxpoauro~ toxlcity of harordouo rubatrncor, 
ond tho approprirtonoaa of tho r ~ ~ o d l a l  tochnologior 
for condltiona at tho rlto) and thlo additional infonnrtlon 
indicrtoa that mito eondltionr m y  proaont an iasinont 
and ruBatanrirl onbangomont t o  tho publlc boalth or 

- . wolfaro or tho onvironmont. 

In addition, rrlaroo clauroa muat not proclu4. tho Govornmont 
f r m  racovoring colt8 incurrod in roapondlnq t o  tho typo# of 
1-lnont and rubstantla1 ondangormontr i4ontlfi.d a h . .  

application of thr rottloront critoria r o t  out in roction X V  
that it ir in tho public intorrrt to agroo t o  a mor. llmitod 
or mor. r x p . ~ f v o  roloaro not aubjoct t o  tho condittona outlined 
abovo. Concurronca of tho Amlistant minlrtrators for OSUER 
and OECM (and tho Arrirtrnt Attornoy anoral when tho roloroo 
tr glvon on k h a l f  of tho Unitrd 8tat.s) murt bo obtatnod 
k f o r r  tho GOVornmont'r nogotlrt$ng tram ir ruthorlrod t o  
nogotirto togarding auch a rrloarr or emonant. 

Tho oxtont of roloaror rhould bo tho 8Qy,  rhothor tho 
p r i m t o  partior conduct tho clranup tharo1vor or pay Cor 
I.6er.l Goworamt oloanup. lmon nrgoamlblo part108 0 .y  for 
Iobrrrl W o r w n t  eloanup, tho n l o u o  will o r d i w l l y  not 
k c a w  o f t o c t i ~  until cloanup i a  ~ p l o t d  and tho actual 
coot@ a tlw olunup aro rrcortalnod. i ~ a ~ ~ l b l o  partioa 

b o u  tho riak of uncortalntlor rriaing during 
U. cloanup. 

In oxtroor6inary ~ireumatan~or, i t  may k cloar rftor 

In limltod c i r ~ r t a n c or, tho 
keaw oIfoetlvo upon p y w n t  lor ?.dorm1 Govornmont 

p a y w n t  inclubor a crretully ealculatod promiurn 
inrtruwnt that adoqurtrly ineurn tho 

Iodorrl g w o r r w n t  rgalnrt thoro uncortrintior. ?inally# tho 
m o n e y  m y  k mote willing t o  rottlo for loss than tho total 
c w t a  of eloanup uhon it l a  not proeludod by a nlorar ClauSO 
frm ovonturlly rocovoring any rddicional coat# that might 
ultiutoly k incurrod a t  a mito. 
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Relorse  clrurO* b r a  a l s o  r u b j o c t  t o  t h o  fo l lowing  l i m l c r c : c . s  

A r o l o a r o  or covonrnf may bo givon only t o  t h o  p ~ p  provld:pJ 
t h o  conr ido r s t ion  Io? t h e  ro lo r ro .  

r(r0 r O l O b 8 0  or covonsn t  m u s t  n o t  cover any eiaimr o the r  
t han  tho.. i n v o l v o d  i n  t h o  csro.  

r h o  release m u r t  not  adarorr any c r l a i n a l  mat tor .  

Roloasos fo r  p a r t i a l  clrrnupr t h a t  do not oxtond to  t h o  
o n t l r o  a l t o  m u l t  bo l i a i t o d  t o  tho  rork a c t u a l l y  camplotod. 

?adoral c h f m r  for n a t u r a l  rorourco damagar rhou ld  not br 
ro lo r rod  w i t h o u t  tho  approval of Podoral t rua toor .  

qorponr ib lo  p a r t l o r  m u s t  r o loa ro  any ro la tod  claims a g a i n s t  t h e  
Unitod s t a t o r ,  inc luding  tho Rasardour subrtancor  Rorponrr Fund. 

Yhoro tho cloanup 10 t o  b. p. r fomod by tho  PRPr, tho  r o l r r r c  
or covonant rhould normally bocano ~ f f o e t i v o  only upon t h o  
ccmpiotion of t ho  e lornup (or pharo of eloanup) i n  a mannor 

Roloaro e l r u r o r  r h o u l d  bo d r a f t o d  ar eovonanta not to  auo, 
r a t h o r  than  rolooror Ira8 l i a b i l i t y ,  rhoro t h l r  form u y  b. 
nocorrary  t o  p r o t o e t  t h o  l o g a l  r l g h t r  of tho h d r r r l  Gavorruaonr. 

. ,  

~ a t l ~ f . c t o r y  to  LPA. 

A ro1oaro or covonant not to  ruo t o m i n a t o r  or r o r f o u r l v  
impairs tho  ~ ~ v o r ~ n t ' r  r i g h t r  of a c t i o n  againat PRPS. 
t ho  docuront rhould bo e a r o f u l l y  rordod ro t h a t  t ho  i n t o n t  of t h o  
portlor and O X t O n t  O f  t ho  r a t t o n  cov0r.d by tho  ro loa ro  o r  covonrni 
a r o  e l o a r l y  r t a t o d .  Any prop0804 r e t t lmn t  conta in ing  I r o l o r r c  
w i t h  4 p o a r i b l o  ambiguity w i l l  bo roturnod for f u r t h o r  nogot i r t ion .  

VIII. T r r a o t r  for L i t i g a t i o n  

Tho Rogionr rhould i d o n t i f y  p a r t i c u l a r  car08 for r o f o r r r l  
i n  l i g h t  of t h o  lolloring faetorr: 

Thoroforo, 

- ruhetantirl  o n v i r o n ~ o n t a l  problrr o r i a t t  -* 
tb# h#Onw'O U I O  ha8 109a1 mritt 

c -  - 8 M m n t  of mrmy or elranup involvod ir r i g n i f i c a n t :  - 
- tho ovidonco 11 s t r o n g ,  -11 d o v o l o p d ,  or crpBl0 Ol 

- a t a t u t o  of l l r i ' t r t lonr  problomr o x l r t t  - rorponriblo par t ior  aro f i n a n c i r l l y  T i a b l O r  

Iaggrl procodont i r  po8rlblo (car.# rhould k r r j o c t o d  
r h O t 0  tho ) o t o n t i r l  for advotro p r o c d o n t  ir rub r t rn t l r l ) :  

&oologwntt  
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. . - - - -.  rhorovor noodod to rrruro prlvrto party clornup or to rocover 
coot#. 
for roforrrlr: 

Tho following tYP*r Of Car** rro tho hlghort ptioritles - - 107 actions in which a11 coot. have k e n  incurr.dr - comblnod 106/101 actions in which I rignlflcrnt phrre h a s  
born cornplotad, additional injunctlvo ro l io f  i o  noodod and 
ldrntlfiod, and tho ?und w l l l  not k urod~ - 106 actions which Ut11  not bo tho rubjoct of Fund-financed 
clornup. 

~ o f r r r r l r  for injunctlvo roliof ray 8 1 ~ 0  bo rpproptirto 
in C I S O S  rhon it i s  porriblo that tunb-financod clornup w i l l  
k undortrkon. Such roforrrlr m y  bo noodod rhoro thoro are  
potontirl otrtuto of limttatlon concerns, of whoto tho sit. 
ham beon idontiflod as onforc.nont-lordl rnd prorpoctr for 
~ U C C O D D f U l  litlgrrion aro good. 

- Roglonrl offleor rhould perlodlcrlly roevrluato current 
targotr for roforral f O  dOtOmAno if thoy moot tho ~uidrllnor 
idontifiod abovo. 

liability tho Covornmont i r  not ropulrod to bring ontorcomont 
action rgrlnrt a11 of  tho potontially rorponriblo partior 
involvod at r 8it.n tho prirrry concorn of tho Govormont in 
identiLying targotr for litigation ir to bring r moritoriour 
C 1 8 0  agrlnrt rorponriblo partior rho havo the ability to undor- 
trko or pay for rorponro rctlon. The Govrrmont wlll detomino 
the targotr of litigrtion in ordor to roreh tho lrrgort srnrgrrble 
numbor of partior, k r o d  on toxicity and volum, and finrnclrl 
viability. Wnorr and opmratorr rill 0.mrally k tho trrgot 
of litigatlonr unlorr bankrupt or otherwire jubg..nt proof. 
In rpproprlato caror, the g o v o r m n t  will aonridar prosocuting 
C h h 8  in bankruptcy. Tho Government u y  rlro reloet trrgotr 

A i  indicrtod bofOr01 undor tho thoory of  joint and rovorrl 

for 1ltlQltiOIl fO? ll81t.d PUrgOl.80 8UOb I8  8itO aCC.88. 

?artlor rbo rro targeted f o r  litigatlon aro oP%ourro not 
preclu6od irm Involving partier rho ha*. not k e n  trrgoted i n  
6v01- aottlonnt offerr for cocl.ib.rrtion by tho Govornraont. 

Qs.orawnt rill consider the rillingnorr of partlor to rottl*t 
a8 d.loMtrrtod i n  tho negotirtlon 8tag.. 
unagorblo nunbor of portio8 for lltlgrtlonO tb. AQoncy will 
conridor tho ;ocrlcitrrnco or willingwrr to w t t l o  of tho 
portier rho woro involved in the negotiationr. 'Ib. Mency 
uill r h o  conridor othor aggravating and Ditlgrtlng frctotr 
concerning rerponri@le party rctionr In 1b.nrlfylng targotr 
for litigation. 

tm O~eorrlning tho approgciatr targot8 tor litigation, tho 
In 1b.ntitying 8 

t 
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In bddltlon, lt 8.Y bo rpproprlrt0; whon t h e  ~ g . n c ~  l a  

conducting phrrod e l r a n u p  and ha# roach06 a B4CtlOm4nt tot 
phrre, to firrt aua Only non-roctling ecloprnlar for tho nore 
phrro, rrrumhe that much financially TlablO port los  
Thir rpproach would not P r ~ e l u d o  rult rgainrt sorrling partlos, 
but non-rottlorm would k ruod initially. 

Tho Agoncy rocogniror that Iodorrl agencfor may k rorpon.13: 
for cloanup Coati a t  hrtrrdour wart. aicos. Accordingly, P.,.J.~,~ 
facilitlor will bo iaruod notice lotterr and adrainirtrativ~ ordOrr 
where rpproprlat*. lnrterd of litigation, tho Agoney rill u r e  
the procodurer eatrbllrhed by Czecutlve Ordorr 1 1 0 8 8  and 1 2 1 4 6  
an8 a l l  rpplicrbk Memorrndr of Undorrtrnding to roro1vo iaruor 
concerning ruch rgency’r llabillty. 
rtepr neeerrrry to encourage ruceerrful negotiations. 

av.ll,blr 

1 

The M e n c y  will trk. ai1 

0 I X .  Tlmfna of I.aotiationr 
Undor our revirod palley On rerponrible party participrtion 

in RI/IS, PRPa have increared opportunities for involvnent in 
tho dovelopmont of the ramodlal lnvertlgrtionr and feasibility 
mtudior which the Agoney UIOI to identify the appropriate romody. 
In lrght of the fact that PRPI  will have rocelvod notaco 
lettorr and the infomation ldentlfiod in roetion I f 1  of thlr 
policy, prelitigrtion nogotlrtionr can Ea conducted in an 
expealtiour farhion. 

Tho nogotirtlonr kclrion Oocunnt (IIDD), which followa 
campletion of tho R X / ? S ,  mrkor the proli~lnrry idontiffcation of 
the appropriate ronedy for tho rite. ?rolitigrtlon nogotiations 
ktroon the Govorment end tho PRPa Ihould norrally not ortend 
for more thrn 60 drys after rpprwrl of tho 100. If rlgnlficant 
progrorr i r  not made within r rerronrblo W u n t  of t i n ,  the 
M o n e y  rill not boritrte to abrn4on rwgotlationr and proceed 
iwodirtely with r~inirtrrtivo action or lltigrtion. It rhould 
k notod that th.80 r topr  do not proclu4a furthr nogotirtlonr. 

no throat of mriourly dohying eloanup actLon. 
thir pori& muit k pro4lcrtod on having oeod fa&h offer Iron 
tb. p w  rbleh, il ruenrrfully n.gotirt.6, rill rrve the Govornmon 
rubrurr8lal 8- ud torourcor tn attaining tho elranup objeetivor. 

Cxtonrlonr u n  bo conrid.ro4 In caplax caror whore t h e m  i r  
Lny estonrlon of 

x. nt and R O T ~ O W  o f  U t t l o r n t  R~aotirtlonr 

rn4 OSCN-WU~D, end k rpprw.4 By tho Amriacant mlnlrtrrtor 
of O W  in 1ooor41nco with 4ol.grtlocu. 
dlreuacNd in metion 11 allows tho -ion8 eo r n m  aaQotirtlonr 
i f  r o r g o ~ l ~ l o  partlor Brkr an lnitlal offor for I oubrtrntirl 
proportion of tho clornup eortr. 
for partial oottlnontr, tho rogionr rhau14 propan r prellmlnrry 
draft ovaluatlon of tha errr uring tho DOttfOaOnt criteria I n  

k forrrrd.4 to  UOr 

U S  w t t l u n t  4ocunntr muat romlro concurrence from O W t  

M o  nrulg-nt gulboline 

motor. carwncing Mgotiationr 

8OCtlOn I V  Of th lD ‘ A  Copy Of thtr 0Vrh.tiOn 8h-14 
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A final d0caiL.d Ovrluation oi r ~ t t l o n o n e ~  roqulrr:', 
when tho Reglono roqu*st Rorequrrt~rr approval of th.'. 
aottlomonta. Thlr wrlttm .valuation rhouid rut.ictod 
OBCM-UrtO rnd O W E  by tho 1 W l l  and tochnlcal poraonml on 
tho err.. Thore w i l l  nom.lly bo tho Rogional attornoy and 
toehnlcrl roprorontativo. 

t h o  evaluation aomorrndm rhou1d Indlcate rhothor tho 
.ottloaont ir tor 1008 of the work or elranup coots. 
rlguro ir l oa#  than 1 0 0 ) .  tho mowrrnbun ahould tncludo a 
diacurrion of tho aavantauoa and dlaadvantagos of tho propored 
aottlomont aa roarurod by tho critorlr in roctlon fv .  Tho 
Agoney orpoctr full Ovalurtiona of oach of tho crltorir ap.ciffod 
in tho p e l i c y  and wlll rmturn in@dOpUato ~valuatlonr. 

typoa of harrrdoua waato ersoa on thoir om, without prior 
roviou by aoadquartorr O r  DOJ. Caror BO1rctod for thhla troatmont 
would normally hrvo 1W.r priority for litlgatlon. Catogoriar 
of easoa not rubjoct to Ioadqurrtorr rovlor lncluao nogotiation 
for cost rocovory error undor 8100,000,  and nogottation of 
elrims filod ln bankruptcy. In coot rocovory eaaor, tho Rogionr  
ohould pay particular attontion to wolghlng tho nrourcoa 
nocorrary to conduct nogotl~tlona and lltigatton rgoinrt tho 
amunta that rry bo ro~ovocod, and tho p r a p e t a  for rocovory. 

Authority to a p m a r  and try ems08 bofor. tho Bankruptcy 
Court would not bo dologrtod to tho Roglonr, but rarld bo 
rotalnod by the kp4rmont of JurtiC.. i h o  Dep.rt8ont will 
filo error rhoro rn reeoptrblo n.gotlrt.6 rottlomont cannot ba 
rorchod. 
rhould bo provldod to OYPZ and OLCII. 

Opoeific dotailr concerning thoro authoritations will bo 
rddrorrod i n  d.logat1ons that wlll bo forrrrdae to tho Rqionr 
undor roprrrto cover. 
of tho effoetivenorr of eristlng d.l.grttonr, and l a  orroaring 
tho porribllity of addittonal dologatlonr. 
noto on PUrD08. and Uror of  thlr lwmmandum 

W e r n m n t  ).oadutrr adopt06 to implownt thoro polictrr, arm 
intond.6 Y lotdance t o  Agoncy rnd other O o r o r m n t  .raployeor. 
may do ry oomtituto rulomakirrq by the heoncy, wd u y  not k 
rrli.6 01 rn m a t o  0 eubrtrntire or procdural right or eonofit 
enlorco.blo by any other porron, Tho O o o e r m n t  u y  tbko retlon 
tLUt.lr et wariance rith tho policior and procdurer Ln thlr 
w r r n d u r .  

p r o b l w  that (Hod t o  b. 46drOD8.d 1S fU?ther guldrnC0 tO 

If this 

Tho Roqionr rro ruthorirod to conehdo rottlo~nta in cortrin 

Copioa of rottl.~nt d o c u ~ n t r  for ruch rgroaontr 

Uordquartorr l r  conducting an ovrlurtlon 

t u  

The polidea and procedure8 U t  forth horr, and lntornal 

I ' f f  you have any quertionr or ~ r w n t r  on thio poaicy, or 

tmplomont thir poliey, plorro eontrct Gono A* tumro, Diroetor 
of tho office of urate ?rogrus Enforcaont. tm 302-4010, Or 
RiGh.rb Iaym, Senior tnforconnt Coun801, tm8 S O 2 4 1 1 7 1  
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-d- :. Highlights:. A M description of important.issues i n  tke 
case/tenns of the settlezent. If Headquarters consultatrcn 
or concurrence is rewired, the nature of such consultation 
or concurrence should be noted. (This might include mention 
of extraordinary circumstances lanquage, mixed fund;?.q 
settlement, forgiveness of past costs, etc.) Settlement 
incentives or disincentives used should be clearly identified 
( 5 1 0 6  AOVS,  carve outs, delayed effective date of AOUs, etc.) 
This section should also include a discussion of the extent 
to which aspects of the remedy have changed and hov ar.y 
modifications are consistent vith the ROD. 

. .  . . 
~ -~ 

IT. Terms: Clear summary' of financial terms including: 

. . .  

1. 

2 .  

3 .  

4 .  

5 .  

6 .  

total value of the settlement in dollar f i p r e s  
and as a percentago of the total case (any 
mixed funding should be subtracted from total 
value of the remedy to achieve this sum) 

total value of the remedy' 

total amount O f  past Costs (including indirzct 
costs and pre-judgement interest), settlement 
dollar amount and porcentage of total past 
costs 

for mixed funding, financial terms of the 
preauthorization (porcentageandcaps), portion 
of mixed work, amount of  cashout; also, 
reference to critorion lol the nature of th@ 
case that remain8 aftor sottlemont. (Discuss 
pursuit of non-rettlore in Section IV para 10) 

lor pe promius, raoponors, amount of 
past costs & minimis parties will pay, vhere 
work dollars will go 

out8tandinq dollars, reference to stratogy to 
rocover the80 

A conciso prosentation of relevant facts 
incl hiormation on the rite type (landfil 
indU8trf.l park, dump site, etc), and baric PRO nformation 
(ownar/op.rator, multi-generator). Includo information on 
settling PRPs and non-settling PRPs. 

A rummary chart may be a useful alternative to a narrative 
Summary. A sample standard format is attachod. This informatron 
will be input into the settlement database maintained by OWPL. 

1 



IV. settlement criteria (See SO Fed. Reg."5034, February, : 3 g j  
(Intorim CERCLA Settlement Policy): 

1. 

2 .  

3 .  

4 .  

5 .  

6 .  

7 .  

8 ,  

9. 

10. 

Volume of wastes contributed to site by each p ~ p :  
statement on volumetric contribution of settling parties, 
percentage of the whole, amount contributed by ga. pininis 
parties, if applicable: include statement on how these 
conclusions Were d r a m  (volumetric ranking, N$m) 
Na'ture of the vastes contributed: Type of waste and 
medium contaminated 

Strength of evidence tracing the vastss at the site t3 
the settling parties: Information available on each 
PRP: discussion of issues, including divisibility of 
harm, weak evidence on individual PRP 

Ability of the settling pa+tieo.to pay: 
viability of all parties: 

Litigative risks in proceeding to trial: 

a. Admissibility of Governmantis widonce: ~ n y  

Financial 

issues relating to tho acquisition or creation of 
the evidence 

b. Adequacy Of the Government's ovidenca: Statement 
on sufficiency, quality of ovidonce 

c. Availability of delenses: Potential for any 
settlor to claia a S107(b) or other defense 

Public intorest conoidetatipns: 
role8 (e.g., whether stat. could finance cleanup), 
timing considerations (who can do it quicker) 

Pracadontial valua: 
situation 

Valuo OF obtaining a present 8- cortain: Present 
dollarm vorsus prosent value of a potontial future 

-ities and aggravating factors 

Uaturo o f  tho cas. that romains aftar sottlomont: 
Thorough examination of rocalcitranta and tho ntratagy 
for pursuing thoso partias (if tha currant sottlammt 
is a partial sottlomont); should list nam.8, financial 
viability, strongth of avidonco, otc. in compr8hen~iv* 
format, or attach writton stratoqy or roforral packaqa 
for racalcitrantn; 

Cormunity and state 

Doscription of tho insue or 

.Lw 

3aw-.nt 

provido timalinos for futura 
include discusaion of additional vork not 



covered by settlement, and any plans for future 
negotiations f o r  this additional work. 
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2c 
FIELD DEFINITIONS FOR SIv(PL& S W Y  CHART 

EBPS 
No. Settler8 = Total number of PRPS signing the agreement 

NO. Non-Settlers = Total number of PRPS who received notice letters 
but did not sign the agreement 

gB minimis: 

Eligible = Total number of PRPS meeting the S122(g) (1) ( A )  o r  
5122(9) (1) ( 8 )  requirements. 

No. Settlers - Number of oligiblo p0 parties settling 

parties settling in the major p a e y  settlement. 

No. Non-Settlers = Number of eligible dS parties that do 
not settle as pn minimir parties or enter into the major party 
agreement. 

& minimis parties. This number should not include pn 5 

anELQxE 
PAST COSTS: 

Total Past Costs - All govemnont oxpendituros including 
extramural, indirect costs, intarost costs. 

Past Costa Recovered = Tho total dollar amount racoveced in the 
settlement that is attributed to past comts. 

Percent Recovered = Tho past costs racoverod as a portion of total 
past costa. 

Total Extramural Coot8 Ewp.ndod = Dollars oxponded in contracting, 
e.g., TES, REW, UGo, otc. 

ESTIMATED KlTORt COSTS: 

Romedy - m t b t d  V8lw o f  the romody. 

Over8ight m - u k b  Value O f  EPA ovorsiqht. 

OLX - E 8 t i r t . a  v.1~0 or OLX. 

ESTIMATED W A L  SIT'S COSTS: 

Estimated Total Sit. Coot8 .I Past Cost8 + EstiraatOd Futuro COStS 



Mixed Funded Amount = Maximum amount to be preauthorized o r  the 
percentage to be preauthorized. 

value of the Settlement = Past Costs Recovered + Value o f  work ts 
be performed (including RI/FS. RD/RA, 06U) + Oversight costs 
reimbursed. 

settlement as Percentage of Total Costs = Value of 
Settlement/fstimated Total Site Costs 

i 
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