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I. PURPOSE

This guidance amplifies the material in the Appendix of
GM-22, “"Framework for Statute-Specific Apprcaches to Penalty
Assessment.” The Appendix presents a description of how to
calculate the eccnomic benefit of noncompliance as part of
developing 2 civil penalty. & new ccaputer mccel, BEN, is a
refinemen: of the methodology for calculating the econemic
benefit cf noncompliance. *

By refinirng the methodc by which we czlculate the cconcaic
benefit ¢f noncompliance, we will:

1. Respond to th2 prodblemas that enscrcezent and asogren -
offices icentified ccncerning methods for .ulculating the
eccnonic beneiit connernent of a civil penalty;

2. Ensure among the media programs appropriate consistency
in calculating the econcmic benefit component 25 2 nivil penalty:

3. Ensure thet the occnonic benefit of noncompliince ~on-
tinues to be a2 fairly valued, reasonable component of 2 sivil
penalty: e&nd

4. Ensure that the assumpticns and c¢ata use? in BEN to
calculate the economic benefit component can be de‘rndgd at
either an acdninistrative hearing or a judicial proceeding.




This guidance Qescribes BEN, the new computer model, ip
terms of how this model resolves the identifjed Problens
s EFA personnel] can use BEN to calcul
econonic benefit a viol

elect tpo devélop
ulas as provided in GM-22 ¢or Calculating

conponent of a civil Penalty. These
fornulgs would be usge

ities in responge
Certain Tsca marking/disposal violations o»
RCRA reporting violations.

The rule of thumb in the general
pPenalty policy would not be appropriate for these types of
viclationg,

IIl. NEW

CIVIL PENALTY POLICY APPROACYH

Regiona) personnel may yge the ruyle
GM-22 to develep a Prelimina

component of a civil Penalty. The ryjle of thumb ig for the
Convenience of rpa and is not intended to @ive a violator a lowe:r
économic benefit Component in a civil Penalty. Regional Persconnc)
should consider whether an estimate pf econcumic benesfjie derived
with the =yle of thumb would pe lower than an estica
with BEN. For example, the longer the period of honcoupliance,
the more the Tule cof thumb underestimatesg the economic benefit
©f noncempliance.

t figure calculated under the rule
to develop the econeomic
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In general, if the estimate under the rule of thumb is
less than $10,000, the economice benefit Component is not needed
to develop a civil penalty;l the other factors in GM-22 sti1]
28pply. If the rule of thumb estizate is more than $10,000,
Regionel personnel should use BEN to develop an estimate of
the economic benefit component.,

IV. USING BEN TO CALCULATE ECONOMIC BENEFIT OF NONCOMPLIANCE

EPA personnel should use the revised Computer model BEN
whenever: :

l. the rule of thumb indicates that the
economic benefit of noncompliance is
greater than $10,000; or

2. the violator rejects the rule of thumb
calculation.

BEN uses 13 data variables. At the opticn of the user,
BEN substitutes standard values for 8 of the 13 entries, and
the user only provides Cata for 5 variables. (See Exhibit I1.)

BEN also has the Capability for EPA pelsonnel to enter
for those 8 variables the actual} financial data of » violator.
In appropriate ceses, EPA should notify a vioclator of the
OPPOTtunity to submit actual financial data to use in BEN
instead of the 8 standard values, £ & violator agreas to
Bupply financial data, the violator must SUPply data fer all
the standard values.

v. ADVANTAGES OF BEN OVER OTHER CALCULATION METHODS

The computer model BEN has advantages over previously

used methods for Calculating the econamic benefit component

Oorf a ¢civil Penalty. BEN does not require financial ressarch

by EPA personnel. The five reguired variables are information
about capital costs, annual cperation and [daintenance costs,

and the dates for the period of noncempliance. Further, BEN

hac the flexibility to allow & violator who cooperates with

EP2 to provide actual financial data that may afloct the penalty

calculation.

4/ Although the general penalty policy cut off peint is §10,000,
¢zch program cffice may establish & cut of¢ point for the
progrez's medium~specific pclicy.




An econcnic benefit component Calculated with BEN can bpe
defended jin an administrative or Jucicial Proceeding on the
Tounds that the Standard values yused in BEN are derived from
Standard financial procedures and the violator had an opportu-
nity te provide financial data to help develop the civil Penalty.

The use of BEN or Statute-gpecific formulas when eppro=-
Priate gives the Regional Offices flcxibility in dctnrmining
the economic benefit of nonccmpliance., Regiona} persconnel
have a consistent method for developing a civil Penalty under
Several statytes for nultiple‘violations that involve delayed
capital costs and avoided operation amd maintenance costs.

BEN is easy for a laiman to use. The documentation ig
built into the Program sc that a Regicnal uger 3lvays has
updated documentation-and can use the progranm with minimal
training. states Are more likely to follow Epa's lead in
Pursuing the economic benefit of noncompliance through civil
Penalty assescments because the Rethod avajilable from EPA to

€C: Regicnal Enforcement Contacts
Program Campliance Office Directors




Exhibit 1
BEN
A. Accessed via terminal to EPA's 1BM computer in Durham, N.C.
B. Can be run in either of two modes:
1. Standard mode:
a) Reqguires 5 inputs:
i. Initial Capital Investment
ii. Annual Operating and Maintenance Expense
iii. Pirst Month of Noncompliance
iv. Compliance Date
V. Penalty Payment Date

b) Relies on realistic standard values for
remaining variables:

i. A set of standard values fer private
companies

ii. A set of standard values “or nunici-
pally-owned or not-for-profit coapanies

€) Would be used for final calculation of eccnonic
benefit unless the vioclating firm objected and
supplied all its own financial data '
2. Specific mode:
2) Reguires 13 inputs

b) Would be used if violating firm supplied data or
if EPA staff researched data

C. Is easy to use

l. Optional on-line documentation will guide inexperienced
users through each step of the model

2. Written documentation will bc available by December
1984

D. It based on modern financial p.inciples
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