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SUBJECT:. Interim Guidance on Orphan Share Compensation for Settlors of
 Remedial Desigm’Re?edial Action and Non-Time-Critical Removals

FROM: o Steven A. Hermddd, ssistant Admir_llisn'ator'
Office of Enforcement and Compliance Assurance

TO: ‘Regional Administr_ators, X

1

This memorandum transmzts the “Intenm Gu:dance on Orphan Share Compcnsatlon for
Settlors of Remedial Design/Remedial Action and Non Time-Critical Removals.” This guidance -
provides Regions with further direction to address orphan share compensation in Superfund
settlcments '

On October 2, 1995 Admlmstrator Browner announced the third in a series of reforms
~designed to fundamentally change the way EPA implements the Superfund program. . This
orphan share guidance is the latest installment in the Clinton Administration’s commitment to
reform Superfund and provide greater fairness, reduce litigation and promote faster clcanup of
Supeifund sites. One of the cornerstones of the October announcement is the Agency’s initiative
to exercise its enforcement dlscretxon to provide orphan share cornpensatxon at sites where pamcs
" agree to perform the ¢leanup.

This guidance strikes a batance between the budgetary constraints of a lapse in Superfund
taxing authority and the desire to provide mcanmgful reform consistent with the -
- Administration’s legislative proposals. In fiscal year 1996 alone, the Administration 1 is preparcd
to offer over $50 m:lhon in orphan share compensation to potcntlal settlement partjes.

- For further information concerning this guidance, please contact either Susan Boushell
(202-564-5107) or Patricia Mott (202-564-5133) in the Office ¢f Site Remediation Enforcement.
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INTERIM GUIDANCE ON ORPHAN SHARE COMPENSATION FOR SETTLORS OF
REMEDIAL D_E IGN/REMEDIAL ACTION AND NON-TIME CRITICAL MOVAL

" Policy Statement and Purpose
On October 2, 1995, Administrator Browner announced the third in a series of reforms
designed to fundamentally change the way EPA implements the Superfund program. Several of -
these Superfund-Reforms are intended to provide greater fairness, reduce litigation and
transaction costs, and promote private party cleanup of Superfund sites. One of the comerstones
of the October announcément was the Agency’s initiative to exercise its enforcement discretion
to provide orphan share compensatzon at sites where potentlally responsible parties (PRPs) agree ’

to perform the cleanup.

The pizrpose of this interim guidance is to provide Regions with further direction for
providing orphan share compensation in settlements with PRPs. This guidance makes clear that,
where EPA determines that there is a share which may be equitably attributed to. partles who are
insolvent or defunct (i.e., the “orphan share™) and which would ordinarily be allocated to viable,
PRPs under principles of joint and several liability, EPA intends to consider this factor in its
‘assessment of the federal compromise it provides in settlement.! EPA anticipates that its
-willingness to contribute to settlement, based in part upon an increased emphasis on the effect of
an orphan share, wili fac1l1tate set‘tlement with performing parties.

Of course, the Region’s consideration of an “drphan share” is only one component ofa
Region’s settlement analysis. Consistent with our historic practice, the total amount of federal
' compromise in settlement incorporates other factors in addition to the presence or absence of an
- orphan share, including: (1) litigation or other risks to recovery or performance; (2) cooperation _
of performing parties; arid (3) the resources of parties. “This guidance simply establishes limits
* upon the amounts the Regions may provide as orphan share compensation in light of current. -
fiscal limitations. This policy preserves the application of common law tort principles of joint
a.nd several liability by recognizing the impact of joint and several liability in the settlement
‘ analy51s factors where EPA determines that an orphan share at a given site rnay be greater than
de minimis. ~ : S , : . ,

"This guidance is 1ntended for settlement purposes only & and therefore, orphan share
compensation is appropriate only where settlement occurs. In the event that settiement does not -
~~occur, Regions should, as appropriate, pursue PRPs jointly and severally for their performance of -
cleanup and recovery of response costs. Courts have uniformly found that CERCLA hablhty is
joint and several where the harm is indivisible, which ensures that the costs of cleanup are borne
by the-pdrties who contributed to the contamir ation, rather than the tax-paying public. This
guidance°'does not apply where EPA determines or a court finds that PRPs have met their
substantial burden of proving as a defense to Jomt and several liability that the harrn is divisible
and rcasonably capable of apportlonment _ _ : . [
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Under CERCLA’s joint and several liability system, at sites where there are insolvent or
defunct parties who cannot contribute to the cost of cleanup, viable PRPs are required to absorb
the shares that may be attributable to such non-viable PRPs. In an effort to mitigate this effect

-and encourage PRPs to perform cleanup, EPA committed in the October 1995 announcement to

- compensate performing parties for a limited portion of the orphan share in futiire cleanup

settlements. The Agency stated that this conipensation might be accomplished through

", forgweness of past costs and of projected over51ght costs, and would necessarily be subject to the
" amount of fundmg avaﬂable for the program 2 S

~ Since the October announcement, however Congress has not reauthonzed Superfund nor
has it provided the Agency with a separate appropriation for orphan share compensation. In
. -addition, Congress has not yet reinstated the Superfund taxing authority - the pnnc1pa1 source of
revenue for the Superfund Trust Fund -- which expired at the.end of 1995. Until these taxes.are
 reinstated, the Trust Fund will coritinue to be. depleted by costs expended to implement the
: program and achieve cleanups. Because of this lapse in taxing authority and absence‘of'speciﬁc
~* -orphan share funding in the FY. 96 appropriation, EPA examlned ways to compensate a poruon -

.~ ofthe orphan share w:thm existing appropnanons

: EPA also detenmned that it was important to prov1de incentives for partles to voluntanly
perforth cleanups, provide the benefits of this reform to as-many qualifying sites as possible,

recognize cooperative parties, keep transaction costs low, and use readily available information. -

Finally, the Agency wants to provide appropriate balance between preserving the Trust Fund and

"-providing meaningful implementation of this reform. Based on these considerations, EPA

. developed a process that would enable the Reglons to 1mp1ement this’ reform this fiscal year.

v

Apphcablhg ) L o :.

. This reform applies where: (1) EPA initiates or is engaged in on-going negotiations for a '
remedial design or remedial action (RD/RA) at a site or for a non-time-critical (NTC) rémoval at”
a National Priorities List.(NPL) site under the Superfund Accelerafed Cleanup Model (SACM);
(2)a PRP or grofip of PRPs agrees to conduct the RD/RA or RA pursuant to a consent decree or.
the NTC removal pursuant to an administrative order on consent (AOC) or consent decree; and .-
(3) an “orphan share exists at the site.2 For the purposes of this reform, the term “orphan’ share
refers to that share of responsibility which is specifically attributable to identified parties EPA -
has determined are: (1) potentidlly liable; (2) insolvent.or defunct; and (3) unaffiliated with any
party potentially liable for response costs at the site. This definition of orphan share does not

| mclude shares due 10, for example: (1) unallocable waste; 2 the difference between a party’s

o
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" This gu;dance is not mtended to apply at sites where the only PRPs at. the site currently
or formeriy owned or Operated the facility or at federal fac111t1es

1



share and its ability to pay, or (3) those pames ‘Such as “de micromis’ contnbutors rnuru01pal
‘solid waste (MSW) cont_nbutors or Gertain lenders or re51dent1al homeowners that EPA would’
not ordinarily pursue for eleanup costs. See “Policy on CERCLA Enforcement: -Against Lenders
and Government Entities that ‘Acquire Property Involuntarily” (Sept. 22, 1995); “Policy Toward
Owners of Property Containing Contaminated Aquifers” (May 24, 1995); “Guidance on’
'‘CERCLA. Settlements with De-Micromis Waste Contributors,” OSWER Directive No. 9834.17
(July 30, 1993); “Policy Toward Owners of Residential Property” (July 3, 1991); “Interim Policy
on CERCLA Settlements Involvmg Mumc:lpahtles and Mumc1pal Waste  (Dec. 6, 1989). ‘

_ A party may be considered to be “insolvent” if EPA deterrmnes that a party has no ab1hty

to pay. A party may be considered to be “defunct” if: (1) the entity has‘ceased to exist or ceased
operations; and (2) the entity has fully dissipated its assets such that the party has no ability to
pay. For both the'insolvent and the defunct determinations, EPA’s i investigation must indicate
that there is no successor or other affiliated party that is potentially liable.

/

‘Meéthods for Determmmg Appropr:ate Orphan Share Component of Federal COmprorhise

Compensat:on for the orphan share component of t.he federal comprormse in settlement -
may be provided through forgiveness of past costs and reduction of liability for future oversight
costs.’ At some sites, forgiveness of some portion of past costs already may have occurred in

. conjunction with a prior settlement with PRPs at the site. In such cases, those past costs wluch

have been forgiven would not be available for use as, compensatlon under this reform with
respect to the same PRPs. - 7 ,

To determine the appropriate orphan share component of the federal compromise ata
" particular site, Regions should make a rough estimate of the size of the orphan share. At many
sites, an estimated range will be sufficientto determme whether the share which may be '
equitably attributed to insolvent and defunct partles wartants federal compromise. Using total |
site costs,* Reglons should estimate the orphan sha:e ‘based upon equitable facfors, such as the

* Although mixed funding might have been used as'compensation-under this reform, .~
EPA did not receive a separate appropriation for orphan share compensation and, therefore any
mixed funding provided under this réform:would have reduced the funds available for cleanups.
As a result, compensation under this reform does not include mixed funding. However, this" -
guidance is not mtended to modify or alter EPA’s enforcement discretion to enter into mixed
' fundmg agreements under Sectlon 122(b).of CERCLA, 42 US.C. § 9622(b) '

¢ “Total site costs ’ refer to outstanding past costs and future oversight costs at the s;te or
operah]e unit that is the subject of the ROD or NTC rernovcl and pro_}ected ROD or NTC"
removal costs :

/
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Gore factors.® To ensure that implementation of this reform does not impede cleanup, cause a

~ delay in statufory negotiation deadlines, or result in increased transaction costs, ‘Regions should -

' rely wupon readily avaﬂable or easﬂy obt.a.mable 1nforma’uon in ma.kmg this estunatlon

Given current financial constraints, EPA 'is limiting the amount that Reglons can offer in.
compensation for the orphan share component of the federal compromise to 25 percent of
projected ROD remedy/NTC removal costs. First, EPA determined that such a limitation i is
necessary to moderate the impact on the Trust Fund in hght of the expiration of the taxmg
authority and lack of separate orphan share appropriation. Second, EPA believes thata25 . . | .
percent limitation will minimize the incurrence of additional transaction costs and the delayin .

- cleanup negotiations associated with calculation of the orphan share. Fmally, a 25 percent-

. Transp. Servs. v, Ensco, Inc.; 969 F.2d 503 (7th,Cir. 1992).

limitation will ensure a fairer distribution among sites because it represents the amount at which
most sites will have sufficient past costs and future oversight costs to provide compensation for
,the orphan sha:e component of the federal comprormsc in scttlcment SN :
' D N ! '
' Accordingly, Regions should maximize compensatidn for the orphan share component of: *

the federal compromise as fong it does not exceed any of the following: (1) the orphan share; (2)
the sum of all unreimbursed past costs and EPA’s projected costs of overseeing the design and
implementation of the Record of Decision (ROD) remedy or NTC removal costs; or (3) 25
percent of the projected ROD remedy or NTC removal costs at the site. This will be considered
the maximum amount appropriate for compensatmg the orphan share compOnent of the federal
' comprormse under this pohcy - :

' Thcre i§.a-pre§umption that Regions will prd’vide the maximum amount appropriate for
the orphan share component of the federal compromise. However, in limited circumstances,
-Regions may, in their discretion, decide that compensation less than the maximum amount is
appropriate after consideration of equitable factors, including: (1) PRP faimess to other PRPs,
including small businesses, MSW.parties, small volume waste contributors and certain lenders
. and homeowners; (2) PRP cooperation; and (3) size of the orphan share.. Regions should give '
. greater consideration'to these factors when activities encompassed by the factors occur after -

issuance of this guidance.

A

., . , _ ,
* 5 The “Gore factors” are usually relied upon by courts in making equitable allocations in
contribution-actions. They include: (1) the amount of hazardous substances involved; (2) the
degree of toxicity of the substances; (3) the degree of involvement by parties in the generation,
transportation, treatment, storage, or disposal of the substances; (4) the degree of care exercised
by the parties with respect to the substances; and (5) the degree of cooperation of the parties with
government officials to prevent any. harm to public health or the environment. See.e.g., Enwtl,

ra
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Implementation

‘When prov1d1ng notice of forthcommg negotlatlons to. PRPs or during on- gomg .
negouanons Regions should indicate whether the site is eI1g1bIe for this reform and should share
any available information about the maximum amount appropriate for compensatmn Regions ,

"may request PRPs to submit 1nfonnat10n regarding the size of the orphan share at the site,

including a basic ratmnale and supportmg docurnentatlon

Headquarters pre- ‘approval W111 be requn‘ed for any settlemenf at a site where the

projected ROD remedy-or NTC removal cost exceeds $30 million. To satisfy this pre-approval
- requirement, Reglons should contact Headquarters, either arally or in writing, prior to conveying
- a formal settlement offer to a-PRP or group of PRPs that includes an orphan share compensation

component. Headquartérs will'then evaluate such proposed compensation in light of site-specific
factors, state concerns and national pnormes mcludmg meamngful 1mplementatxon of the reform

and unpact on the Trust Fund.

Forall 51tes, an analysis of the proposed ozphan sha.re compensatlon provided through

- forgweness of past costs and reduction of liability for future oversight costs should be included * ‘

in the enforcement confidential ten- -point settlement analysis submitted to Headquarters. This

'guidance is not intended to limit EPA’s consideration of other settlement factors. The Regions

may elect to compromise a greater or lesser amount than that described hérein, based upon other

* “factors they would consider in their routine settlement analyses; such as litigation or other risks
- to recovery or performance, cooperation of the performing parties, and the resources of parties.

QOrphan \S hare Asgistance Team

We have established an orphan share assistance team w1th the Departrnent of Justice o -

assist Regions in implementation of this important reform The team will be in contact w1th
, Reg:onal staff to resolve issnes to ensure results o S

i

For further mformatmn concernmg this gmdance please contact e1ther Susan Boushell
(202 -564-5107) or Patnc1a Mott (202 -564- 5133) in the Ofﬁce of Site Remedlatlon Enforcement. "_

‘Pumoqe and Use of this Gmdance

Th1s gu1danee and any internal procedures adopted for 1ts 1rnp1ementat1on are 1ntended
exclusively as guldance for employees of the U.S. Environmental Protection Agency This, ™
guidance is not a rule and does not create any legal obhgatlons Whether and how EPA apphes

-the gmdance to any. particilar site wxi[ depend on the facts at the site. .
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