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To Whom It May Concern: 
 
The Competitive Enterprise Institute (CEI), a non-profit, free-market public policy organization, 
hereby requests that EPA reopen the record in its Endangerment Proceeding to allow the filing of 
newly-uncovered information regarding the destruction and unreliability of crucial data being 
utilized by the agency.  CEI also requests that the public comment period be reopened for a 30-
day period, to allow for public responses to this information.   
 
The information was not made public until mid-August, after the original comment period closed 
on June 23.  As a result, this information was hidden from public view throughout the comment 
period.1 
 
                                                 
1 In its “Proposed Endangerment” finding, EPA stated that “Comments on this proposed action must be received on 
or before June 23, 2009.”  74 FR at 18,886.  
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This new information is directly relevant to one of the basic issues in this proceeding: “the data 
on which the proposed findings are based, [and] the methodology used in obtaining and 
analyzing the data.”  Proposed Endangerment, 74 FR 18,890.  However, its unavailability until 
now has prevented the public at large from commenting on it, and it has prevented EPA from 
considering it. 
 
As is explained below at pp. 5-8, the discovery of new and highly relevant may warrant the 
reopening of an administrative proceeding, especially when, as here, the agency has not yet 
issued its final decision.  In this particular case, moreover, EPA is under no time constraints 
which might prevent it from considering this new evidence. 2 


 
I. 


The Climate Research Unit’s New Revelation That It Destroyed Its Raw Climate Data  
Is a Major Breach of Scientific Standards  


And Requires a Reexamination of the Studies Based on That Data 
 


In mid-August an important new development occurred--the University of East Anglia’s Climate 
Research Unit (CRU) revealed that it had destroyed the raw data for its data set of global surface 
temperatures. 
 
The CRU’s admission came in a statement posted on its website in mid-August: 
 


“The Climatic Research Unit (CRU) at the University of East Anglia (UEA) has, since 
1982, made available gridded datasets of surface temperature data over land areas and 
averages for the Northern and Southern Hemispheres and the Globe. Until the 
development of the internet these were made available via various media. These datasets 
… have been developed from data acquired from weather stations around the world.  …. 
…. 
 
“….  Since the 1980s, we have merged the data we have received into existing series or 
begun new ones, so it is impossible to say if all stations within a particular country or if 
all of an individual record should be freely available. Data storage availability in the 
1980s meant that we were not able to keep the multiple sources for some sites, only the 
station series after adjustment for homogeneity issues. We, therefore, do not hold the 
original raw data but only the value-added (i.e. quality controlled and homogenized) 
data.” 
 


http://www.cru.uea.ac.uk/cru/data/availability/  (emphasis added; attached as Attachment A).3 
                                                 
2 See Massachusetts v. EPA, No. 03-1361, Order, Document No. 0121688432, at 2 (D.C. Cir. June 26, 2008) (Tatel, 
J., concurring) (“nothing in section 202 [of the Clean Air Act], [or] the Supreme Court’s decision in Massachusetts 
v. EPA  . . imposes a specific deadline by which EPA must determine whether a particular air pollutant poses a 
threat to public health or welfare.”); SF Chapter of A. Philip Randolph Institute v. EPA, No. C 07-04936 CRB, 2008 
WL 859985, at *4, U.S. Dist. LEXIS 27794, at *10-11 (N.D. Cal. March 28, 2008) (“The Supreme Court was 
careful not to place a time limit on the EPA, and indeed did not even reach the question whether an endangerment 
finding had to be made at all.”). 


3 See Nebraska v. EPA, 331 F.3d 995, 999 n.3 (D.C. Cir. 2003) (taking judicial notice of institution’s web site). 
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As Dr. Patrick Michaels4 explains in his attached declaration (Attachment B), this is a major and 
extremely disturbing revelation: 
 


• CRU’s records are one of the major compilations of global climate data, and were the 
sole basis for the 1996 Second Assessment Report of the Intergovernmental Panel on 
Climate Change (IPCC).  This Report marked the first time that the IPCC found a 
“discernible human influence on global climate.”  Attachment B at 1;  
 


• Until CRU’s revelation, it was widely believed that CRU still had its raw data.  For this 
reason, CRU’s announcement that it had destroyed its raw data is a major new element in 
the controversy over anthropogenic climate change; 
 


• CRU’s destruction of its raw data violates basic scientific norms regarding 
reproducibility, which are especially important in climatology; 
 


• EPA expressly relied on the IPCC reports and thus on CRU’s data.  For this reason, EPA 
should invite public comment on this new issue and reexamine its position in light of 
CRU’s revelation. 
 


In Dr. Michaels’ words, CRU’s admission “violates basic scientific principles, and throws even 
more doubt onto the contention that anthropogenic greenhouse gas emissions endanger human 
welfare.”  Attachment B at 1.5  As for CRU’s claim of inadequate storage space, Dr. Michaels 
views it as “balderdash.”6  
 
EPA’s Federal Register announcement makes it clear that its Endangerment proposal rests in 
large part on the IPCC reports and therefore on the CRU data: 


 “A.   Approach in Utilizing the Best Available Scientific Information 


“EPA has developed a technical support document [TSD] which synthesizes major 
findings from the best available scientific assessments that have gone through rigorous 
and transparent peer review.  The TSD therefore relies most heavily on the major 


                                                 
4 Dr. Michaels is a past president of the American Association of State Climatologists and was program chair for the 
Committee on Applied Climatology of the American Meteorological Society. Michaels was also a research 
professor of Environmental Sciences at University of Virginia for thirty years. Michaels is a contributing author and 
reviewer of the United Nations Intergovernmental Panel on Climate Change.  See Patrick J. Michaels, 
http://www.cato.org/people/patrick-michaels. 
5 The World Meteorological Organization (WMO) states that climatologists are expected to “provide on a free and 
unrestricted basis essential data . . . particularly those basic data and products . . . required to describe and forecast 
accurately weather and climate.”  WMO Policy and Practice For The Exchange of Meteorological and Related Date 
and Products Including Guidelines on Relationships in Commercial Meteorological Activities 
http://www.nws.noaa.gov/im/wmor40.htm.  The principle that data should be freely exchanged presupposes that 
such data is preserved. 
6 P. Michaels, The Dog Ate Global Warming, NationalReviewOnline, Sept. 23, 2009 (“All of the original data could 
easily fit on the 9-inch tape drives common in the mid-1980s.”), 
http://article.nationalreview.com/?q=ZTBiMTRlMDQxNzEyMmRhZjU3ZmYzODI5MGY4ZWI5OWM= 
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assessment reports of both the Intergovernmental Panel on Climate Change (IPCC) and 
the U.S. Climate Change Science Program (CCSP).  EPA took this approach rather than 
conducting a new assessment of the scientific literature.” 


74 FR 18,894. 


Given EPA’s extensive reliance on reports that rest, directly or indirectly, on CRU data, CRU’s 
revelation of data destruction is clearly major new evidence that requires EPA to reexamine its 
entire approach.7 


II. 
If EPA Fails To Reopen This Proceeding To Take Account of CRU’s Destruction of Data, 


 It Will Be Acting on an Utterly Misleading Administrative Record 


Failure to reopen the record to include CRU’s new would result in a fundamentally misleading 
administrative record.  That record would falsely suggest that the climate-change data relied 
upon by EPA has evidentiary support when in fact it fails EPA’s own data quality standards.  
Moreover, since the underlying data no longer exist, the record would falsely suggest that CRU’s 
claims are reliable. 


An agency must reopen its proceedings where necessary to take into account new facts,8 and 
“must not ignore evidence placed before it.”  As the Supreme Court long ago noted, an agency 
must take account of new facts which create “a new situation, a radically different one, which 
had supervened since the record before [it] had been closed ….”  Atchison T. & F.R. Co. v. 
United States, 284 U.S. 248, 260 (1932) (overturning agency’s order, and remanding a case for 
reopening of evidentiary proceedings, based on new facts that made the record behind the order 
stale). 9 


                                                 
7 In late September, yet another controversy over CRU arose, this time concerning its tree ring data.  This data had 
been used over the last decade, to construct several hockey-stick shaped graphs which supposedly showed that 
global temperatures had been stable for nearly a millennium before suddenly soaring up in the last century.  After 
being withheld from outside researchers, the data were finally made available this past year.  New analyses of this 
data indicates a severe case of cherry-picking: 


“Thus the key ingredient in most of the studies that have been invoked to support the Hockey Stick, namely 
the Briffa Yamal [tree data] series, depends on the influence of a woefully thin subsample of trees and the 
exclusion of readily-available data for the same area. Whatever is going on here, it is not science.”   


R.McKitrick, Defects in Key Climate Data Are Uncovered, Financial Post, Oct. 1, 2009, 
http://network.nationalpost.com/np/blogs/fpcomment/archive/2009/10/01/ross-mckitrick-defects-in-key-climate-
data-are-uncovered.aspx 
8 See also Ohio Bell Telephone Co. v. Public Utilities Commission, 301 U.S. 292 (1937); Missouri Pub. Serv. 
Comm’n v. F.E.R.C., 337 F.3d 1066, 1075 & n.8 (D.C. Cir. 2003) (noting that agency “would have had to articulate 
a non-arbitrary reason for ignoring . . . new facts,” and citing cases authorizing agencies to “reopen the record” 
based on “changes in condition of fact or law”). 
9 See also Consumers Union of U. S. v. Consumer Product Safety Commission, 491 F.2d 810, 812 (2d Cir. 1974); 
Ethyl Corp. v. EPA, 541 F.2d 1, 36 (D.C. Cir. 1976), cert. denied, 426 U.S. 941 (1976).  Accord FCC v. Fox 
Television Stations, 129 S.Ct. 1800, 1824 (2009) (Kennedy, J., concurring) (“An agency cannot simply . . . ignore 
inconvenient facts”); NLRB  v. E-Systems, Inc., Garland Div., 103 F.3d 435, 439 (5th Cir. 1997) (A court is “free to 
disregard the agency's findings when it ignores relevant evidence without explaining and justifying its decision to do 
so”). 
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In Atchison, moreover, the agency had already issued its final order.  Here, in contrast, EPA has 
yet to do so, making the case for reopening this proceeding all the more compelling. 


A. CRU’s Destruction of Climate Data Makes Any Endangerment Findings Based on Them 
Unreliable, Violating the Information Quality Act, EPA’s Implementing Guidelines, and 
Due Process. 
 


The Information Quality Act, together with EPA’s own data-quality guidelines, require that the 
agency act only on the basis of data whose “objectivity,” “utility,” “integrity” and 
“reproducibility” is assured.10  At a minimum, the last two criteria, those of integrity and 
reproducibility, are by definition lacking when the underlying or original data have been 
destroyed or lost.11  Nor can their “objectivity” be assured, as the Information Quality Act 
requires, given the inability to vet the original and supporting data.12    
 
The underlying data central to an agency’s decision should be made available for examination 
and rebuttal.13  Here, that is not possible, since they have been destroyed and no longer exist. 
Moreover, due process forbids an agency from using evidence in a way that forecloses an 
opportunity to offer a contrary presentation.14  “It is not consonant with the purpose of a rule-
making proceeding to promulgate rules on the basis of inadequate data, or on data that, [to a] 
critical degree, is known only to the agency."15  It is even worse to promulgate rules based on 
data, like the destroyed CRU data, that is not even known by the agency itself, and cannot be 
vetted by anyone. 
 
As one analyst explains, 


                                                 
10 See Public Law No. 106-554, Section 515 (requiring that federal agencies take steps “ensuring and maximizing 
the quality, objectivity, utility, and integrity of information” which they rely upon or otherwise disseminate);  
 Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of Information Disseminated 
by the Environmental Protection Agency, at pg. 15 (requiring “integrity”), pg. 20 (requiring “reproducibility”) 
(EPA/260R-02-008, October 2002) (available at 
http://www.epa.gov/quality/informationguidelines/documents/EPA_InfoQualityGuidelines.pdf; see also Office of 
Management and Budget, Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and Integrity of 
Information Disseminated by Federal Agencies; Republication, 67 FR 8452, 8453 (Feb. 22, 2002) (requiring 
“utility,” “objectivity” and “integrity”); id at 8460 (requiring “integrity” and “reproducibility”). 
11 See Marlo Lewis, No Data, No Science, Sept. 24, 2009, at 1:35 p.m. (available at 
http://www.globalwarming.org/2009/09/24/no-data-no-science/). 
12 See Office of Management and Budget, Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, 
and Integrity of Information Disseminated by Federal Agencies; Republication, 67 FR at 8459 (‘‘‘objectivity’ 
involves a focus on ensuring accurate, reliable, and unbiased information. In a scientific, financial, or statistical 
context, the original and supporting data shall be generated, and the analytic results shall be developed, using 
sound statistical and research methods) (emphasis added). 
13 Washington Trollers Ass'n v. Kreps,  645 F.2d 684, 686 (9th Cir. 1981) (although agency was permitted to act 
based on summaries of information, it still should have made the underlying information central to its decision 
available). 
14 Ohio Bell Telephone Co. v. Public Utilities Commission, 301 U.S. 292 (1937). 
15 American Radio Relay League, Inc. v. F.C.C., 524 F.3d 227, 237 (D.C. Cir. 2008) (agency could not rely on 
redacted agency studies), quoting Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 393 (D.C. Cir. 1973) (EPA 
failed to make available in timely fashion the test results and procedures which formed partial basis for the emission 
control level that it adopted). 
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“The claim that the latter half of the 20th century was warmer than any comparable 
period during the past 1300 is largely based on surface temperature records subject to 
several well-known warming biases. Urbanization generates artificial ‘heat 
islands.’ Agriculture and irrigation in places like California’s Central Valley also produce 
local warming effects. Retired meteorologist Anthony Watts has documented that nearly 
nine out of every 10 U.S. weather stations fail to meet the U.S. Weather Service’s 
minimum requirement that temperature sensing equipment be placed at least 30 meters 
(about 100 feet) away from artificial heat sources such as air conditioner exhaust vents, 
waste water treatment plants, and parking lot pavements. 


“Michaels now exposes the shocking fact that the data allegedly underpinning the most 
influential surface temperature record are missing and apparently have been destroyed. 
The record is known as Jones-Wigley for its authors, Phil Jones of the University of East 
Anglia Climate Research Unit (CRU) and Tom Wigley of the National Center for 
Atmospheric Research (NCAR). The IPCC relied exclusively on this record until its most 
recent (2007) report. 


…. 


“Use of the Jones-Wigley temperature record in a rulemaking clearly flouts federal data 
quality standards. Under OMB guidelines implementing the Federal Data Quality Act, 
data quality consists of four elements: objectivity, utility to users, integrity of 
information, and reproducibility in the case of ‘influential scientific or statistical 
information.’ 


“Now, if the original Jones-Wigely data have been destroyed, then it is impossible to 
assure ‘integrity of information.’ For all we know, Jones and Wigley goofed in their 
calculations or choice of methodologies, or even manipulated the data to produce a pre-
determined result. By the same token, it is impossible to ‘reproduce’ the Jones-Wigley 
temperature record, because there are no data to reproduce it from. Yet, as a factual basis 
of both the IPCC reports and the EPA endangerment finding, Jones-Wigley indisputably 
qualifies as ‘influential scientific or statistical information.’ . . . 


Marlo Lewis, No Data, No Science, Sept. 24, 2009, at 1:35 p.m. (attached hereto as Attachment 
C; also available at http://www.globalwarming.org/2009/09/24/no-data-no-science/). 


B. CRU’s Conflicting Claims About Its Data Make Any Reliance On It Unjustifiable 
 
CRU long implied that it possessed the raw data; only now, after the EPA’s Endangerment 
record formally closed, did it reveal that it had destroyed the that data.  These conflicting claims 
form yet another reason for viewing its claims as inherently unreliable and unworthy of 
credence.16    


                                                 
16 See Washington v. Garrett, 10 F.3d 1421 (9th Cir. 1993) (when employer gives conflicting non-discriminatory 
explanations for why it fired an employee, that is evidence that each explanation was false and thus a pretext for 
discrimination against the employee."); Dominguez-Cruz v. Suttle Carible, Inc., 202 F.3d 424, 432 (1st Cir. 2000) 
("[W]hen a company, at different times, gives different and arguably inconsistent explanations, a jury may infer that 
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C. CRU’s Destruction of the Data Gives Rise to An Inference That the Data Was Adverse to 


Its Claims About the Existence of Anthropogenic Climate Change 
 


Because CRU destroyed this data, despite the fact that it was perfectly practicable for it to 
preserve it, gives rise to an inference that the data contradicted its claims about anthropogenic 
global warming.  That is especially true given that its destruction of the data was highly 
suspicious because it violated basic scientific and professional norms.  When “raw data” is 
destroyed, it is appropriate to “draw unfavorable inferences against the party responsible for the 
loss or destruction of the original evidence.”17  This is true even where the expert who destroyed 
the data claims special expertise, since “an expert should not be permitted intentionally or 
negligently to destroy such evidence and then substitute his or her own description of it."18 
 


D.  Because EPA Is a Funder of CRU, It Should Consider Using an Outside, Impartial 
Adjudicator to Evaluate This Petition  


CRU acknowledges that it receives government funding from the United States, and lists both 
the Department of Energy and EPA as being among its funders.  See CRU, “History of the 
Climatic Research Unit--Acknowledgments,”  http://www.cru.uea.ac.uk/cru/about/history/ 


EPA may well be embarrassed by the fact that one of its funding recipients has engaged in such a 
serious breach of scientific ethics.  For this reason, it should consider using an outside party with 
no funding or other relationship with CRU to evaluate this Petition. 


                                                                                                                                                             
the articulated reasons are pretextual."); Thurman v. Yellow Freight Sys., Inc., 90 F.3d 1160, 1167 (6th Cir. 1996) 
("An employer's changing rationale for making an adverse employment decision can be evidence of pretext."); 
EEOC v. Ethan Allen, Inc., 44 F.3d 116, 119 (2d Cir. 1994) (holding that a jury could infer that defendant’s reasons 
were pretextual based on shifting or inconsistent explanations, developed by defendant over time); Kobrin v. 
University of Minn., 34 F.3d 698, 703 (8th Cir. 1994)("Substantial changes over time in the employer’s proffered 
reason for its employment decision support a finding of pretext."); Castleman v. Acme Boot Co., 959 F.2d 1417, 
1422 (7th Cir. 1992). 
17 Livingston v. Isuzu Motors, Ltd., 910 F.Supp. 1473, 1494 (D.Mont. 1995) (appropriate to “draw an adverse 
inference from the destruction or spoliation against the party or witness responsible for” the destruction of the “raw 
data”);  Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 156 (4th Cir.1995) (upholding verdict for defendant where 
plaintiff destroyed the original evidence; court could “draw unfavorable inferences against the party responsible for 
the loss or destruction of the original evidence”). 
18Family Ins. Co. v. Village Pontiac GMC, Inc., 585 N.E.2d 1115, 1118 (Ill.App.Ct.1992).  
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ATTACHMENT A







http://www.cru.uea.ac.uk/cru/data/availability/ 


CRU Data Availability 
The Climatic Research Unit (CRU) at the University of East Anglia (UEA) has, since 1982, 
made available gridded datasets of surface temperature data over land areas and averages for the 
Northern and Southern Hemispheres and the Globe. Until the development of the internet these 
were made available via various media. These datasets (the latest being CRUTEM3 
http://www.cru.uea.ac.uk/cru/data/temperature/) have been developed from data acquired from 
weather stations around the world. Almost all these weather stations are run by National 
Meteorological Services (NMSs) and they exchange these data over the CLIMAT network, 
which is part of the World Meteorological Organization's (WMO) Global Telecommunications 
System (GTS). Much of the original data in the early 1980s came from publications entitled 
'World Weather Records'. We also make use of data available from the National Climatic Data 
Center in Asheville, North Carolina (their Global Historical Climatology Network, GHCN). We 
are also constantly striving to find additional, and homogenized data from a wide range of 
sources (see details of earlier work in the publications below). Both the gridded datasets and the 
station data archive have evolved over the years and we developed dataset version numbers in 
the early 1990s. The methodology we have used in developing the gridded datasets has been 
described in numerous publications in the climate literature (see list at the end of this document 
and also http://www.cru.uea.ac.uk/cru/data/temperature/ and the linked FAQs).  


Since the early 1980s, some NMSs, other organizations and individual scientists have given or 
sold us (see Hulme, 1994, for a summary of European data collection efforts) additional data for 
inclusion in the gridded datasets, often on the understanding that the data are only used for 
academic purposes with the full permission of the NMSs, organizations and scientists and the 
original station data are not passed onto third parties. Below we list the agreements that we still 
hold. We know that there were others, but cannot locate them, possibly as we've moved offices 
several times during the 1980s. Some date back at least 20 years. Additional agreements are 
unwritten and relate to partnerships we've made with scientists around the world and visitors to 
the CRU over this period. In some of the examples given, it can be clearly seen that our requests 
for data from NMSs have always stated that we would not make the data available to third 
parties. We included such statements as standard from the 1980s, as that is what many NMSs 
requested.  


The inability of some agencies to release climate data held is not uncommon in climate science. 
The Dutch Met Service (KNMI) run the European Climate Assessment and Dataset (ECA&D, 
http://eca.knmi.nl/) project. They are able to use much data in their numerous analyses, but they 
cannot make all the original daily station temperature and precipitation series available because 
of restrictions imposed by some of the data providers. A series of workshops (see Peterson and 
Manton, 2008 for details) has been held in diverse regions of the world to produce analyses of 
trends in extremes. NMSs are generally happy to release derived products from their data, even if 
they restrict access to their digital climate archives. A third example is the Global Precipitation 
Climatology Centre (http://gpcc.dwd.de), run by the German Weather Service (DWD) who make 
various versions of gridded precipitation datasets freely available, but due to restrictions imposed 
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by data providers are not able to give access to any of the station monthly precipitation totals. 
The problem is a generic issue and arises from the need of many NMSs to be or aim to be cost 
neutral (i.e. sell the data to recoup the costs of making observations and preparing the data).  


We receive numerous requests for these station data (not just monthly temperature averages, but 
precipitation totals and pressure averages as well). Requests come from a variety of sources, 
often for an individual station or all the stations in a region or a country. Sometimes these come 
because the data cannot be obtained locally or the requester does not have the resources to pay 
for what some NMSs charge for the data. These data are not ours to provide without the full 
permission of the relevant NMSs, organizations and scientists. We point enquirers to the GHCN 
web site. We hope in the future that we may be able to provide these data, jointly with the UK 
Met Office Hadley Centre, subject to obtaining consent for making them available from the 
rights holders. In developing gridded temperature datasets it is important to use as much station 
data as possible to fully characterise global- and regional-scale changes. Hence, restricting the 
grids to only including station data that can be freely exchanged would be detrimental to the 
gridded products in some parts of the world.  


We are not in a position to supply data for a particular country not covered by the example 
agreements referred to earlier, as we have never had sufficient resources to keep track of the 
exact source of each individual monthly value. Since the 1980s, we have merged the data we 
have received into existing series or begun new ones, so it is impossible to say if all stations 
within a particular country or if all of an individual record should be freely available. Data 
storage availability in the 1980s meant that we were not able to keep the multiple sources for 
some sites, only the station series after adjustment for homogeneity issues. We, therefore, do not 
hold the original raw data but only the value-added (i.e. quality controlled and homogenized) 
data. The priorities we use when merging data from the same station from different sources are 
discussed in some of the literature cited below. Parts of series may have come from restricted 
sources, whilst the rest came from other sources. Furthermore, as stated in 
http://www.cru.uea.ac.uk/cru/data/landstations/ we have never kept track of changes to country 
names, as it is only the location and the station's data that are important. So, extracting data for a 
single country isn't always a simple task.  


We rely on the CLIMAT network for updating CRU data series in near-real time. After quality 
control at the Hadley Centre these data are made available (since 2000) at 
http://hadobs.metoffice.com/crutem3/data/station_updates/. Much climate data are now 
additionally available through the internet from NMSs, but these are often difficult to use as data 
series often refer to national numbering systems, which must be related back to WMO Station 
Identifiers. Furthermore a number of NMSs make homogenized data (after adjustments for 
example for site moves, instrument improvements and changes in the way averages are 
calculated) available in delayed mode over the internet. Some that provide both raw and 
homogenized versions, generally do not link the two sets of data together.  


Some years ago, WMO enacted Resolution 40 (http://www.map.meteoswiss.ch/map-
doc/WMO/WMOresol40.htm) which covers the exchange of meteorological data and many data 
products and services produced by NMSs. This resolution applies only to NMSs and whilst 
Annex 1 implies that much data should be freely available for research and operational uses 
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(commercial is discussed separately in the resolution), many still impose conditions and charge 
for access (see the earlier discussion related to KNMI and GPCC).  


The HadCRUT3 product is a blend of land surface (CRUTEM3) and sea surface temperatures 
(HadSST2), CRU developing the land series and the Hadley Centre the SST series. Real-time 
updates of both components are performed at the Hadley Centre (data available at 
http://hadobs.metoffice.com/ and also on the CRU site). The collaboration has been ongoing for 
more than 20 years. A similar set of publications on the Hadley Centre site document the 
development of the SST datasets.  


Files 


• Data agreements  
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The public comment period on the Environmental Protection Agency’s 


Endangerment Proceeding ended on June 23, 2009.  In mid-August, however, an 


important new development occurred concerning the reproducibility of important aspects 


of climate change science.  The University of East Anglia’s Climate Research Unit 


(CRU) revealed that it had lost or destroyed the foundation data for surface temperatures 


used by the United Nations’ Intergovernmental Panel on Climate Change (IPCC) to make 


its first determination of a human influence on climate.   This is a totally new element in 


the Endangerment debate.  It violates basic scientific principles, and throws even more 


doubt onto the contention that anthropogenic greenhouse gas emissions endanger human 


welfare. 


I. 


CRU’s Climate Data Have Played a Fundamental Role  
In Supporting the Claim That  


Anthropogenic Carbon Dioxide Emissions Pose A Global Threat 
 


The IPCC first determined that human activity was affecting the climate in its 


1996 “Second Assessment Report” (SAR; IPCC, 1996), stating that “the balance of 


evidence suggests a discernible human influence on global climate”. At that time, the 


IPCC relied almost exclusively on one surface climate record:  the combined land/ocean 


temperature history first published by Jones et al. (1986ab), which later was named the 


“HadCRU” record, and maintained by Dr. Phil Jones, who is the Director of the CRU.  


This record, in fact, was the only one available on the IPCC website for several years 
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after the publication of its Second Assessment.  For that very reason, it is commonly 


referred to by climate scientists as “the IPCC Record”. 1   


EPA has openly stated that the IPCC reports and, by implication, the CRU data 


are one of the two major bases for its Endangerment proposal.  To quote from that 


proposal,  


“A.   Approach in Utilizing the Best Available Scientific Information 


EPA has developed a technical support document [TSD] which 
synthesizes major findings from the best available scientific assessments that have 
gone through rigorous and transparent peer review.  The TSD therefore relies 
most heavily on the major assessment reports of both the Intergovernmental Panel 
on Climate Change (IPCC) and the U.S. Climate Change Science Program 
(CCSP)…” 


 
74 FR 18,894. 
 
 CRU states that it “is regarded as an authoritative source of information on both 


the science and policy aspects of climate change by the media and maintains a high 


public profile.”  (http://www.cru.uea.ac.uk/cru/about/) As is shown above, EPA is clearly 


one of those entities that regards CRU as authoritative.  For that reason, as amplified 


below, EPA should re-open and reexamine its Endangerment Proceeding in light of 


CRU’s recent revelation. 


II. 


Background Of CRU’s Revelation That It Had Destroyed Its Raw Data 


 Until mid-August, it had been commonly assumed that CRU had maintained its 


raw data.  In fact, a number of communications from CRU suggested exactly that. 


Several scientists had recently requested the original data from Dr. Phil Jones, the CRU 


Director.   Several CRU responses stated that the data could not be provided because of 


confidentiality agreements with the contributing countries, or that they would not be 


                                                       
1 Since then, two other surface records have been used by the IPCC; one by the Goddard Institute for Space 
Studies (“GISS”; Hansen et al, 2001) and another from the U.S. National Climatic Data Center (Smith et 
al., 2008).  There are, however, some significant differences between these various surface records, 
especially with respect to their consistency with the distribution of climate trends “forecast” by the 21 
“midrange” emission scenario climate models (Michaels and Knappenberger, 2009).  With the destruction 
of the CRU raw data, it has become impossible to determine the reason for these differences.  
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provided, out of fear of criticism, implying that the data were still in existence.2  But on 


August 13, 2009, CRU responded to a data request by Dr. Roger Pielke, Jr.,  of 


University of Colorado with a recent web posting that said, in part: 


“We are not in a position to supply data for a particular country not covered by 
the example agreements referred to earlier, as we have never had sufficient 
resources to keep track of the exact source of each individual monthly value. 
Since the 1980s, we have merged the data we have received into existing series or 
begun new ones, so it is impossible to say if all stations within a particular 
country or if all of an individual record should be freely available. Data storage 
availability in the 1980s meant that we were not able to keep the multiple sources 
for some sites, only the station series after adjustment for homogeneity issues. 
We, therefore, do not hold the original raw data but only the value-added (i.e. 
quality controlled and homogenized) data.  [emphasis added]”   


(http://www.cru.uea.ac.uk/cru/data/availability/) 


CRU revealed this only after the Endangerment comment period closed on June 


23.  However, the fact that the data were destroyed or lost was clearly known to the CRU 


beforehand. 


III. 


CRU’s Failure to Maintain Important Raw Data Is A Major Scientific Breach 


 Reproducibility and replication are the hallmarks of science. This is particularly 


true in climatology, where the production of global climatic histories is extremely 


complicated.  “Raw” climate data, taken at individual stations, are often adjusted for 


changes in site quality (such as construction of a nearby building), urbanization and 


consequent “artificial” heating, instrumentation changes, and missing data.  Because the 


CRU data differs in at least one important aspect from other, subsequent records (see 


Footnote 1), it is incumbent upon scientists to be able to determine the cause of this 


difference, which may in fact be a result of the way in which the raw data were adjusted.  


 The Board on Atmospheric Sciences and Climate of the National Oceanic and 


Atmospheric Administration (2006) states that “All data that are well documented, are of 


                                                       
2 In a February 21, 2005 response to a request for the original data by Australian climatologist Warwick 
Hughes, Phil Jones, the senior author of  the original academic papers describing the IPCC history wrote, 
“We have 25 years or so invested in the work. Why should I make the data available to you, when your aim 
is to try and find something wrong with it?”  This clearly indicates that the data existed at least as of that 
time. 
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 (Kalispell MT) 
 Virginia Legislative Tour, 6/94 
 Virginia Governor's School, 7/94 (Richlands) 
 Purdue University, Air Conditioning and Refrigeration Institute, 7/94 
 American Legislative Exchange Council, 8/94 (Tampa) 
 Eris Society, 8/94 (Aspen) 
 National Generation and Transmission Managers Association, 8/94 
 (Kansas City) 
 Dixy Lee Ray Memorial Symposium, 8/94 (Seattle) 
 Accuracy in Media, 9/94 (Tyson's Corner) 
 Southern Minnesota Municipal Power, Annual Meeting, 10/94 (Rochester) 
 Ciba Foundation, 10/94 (London) 
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 Virginia Soil and Water Conservation Society, 10/94 (Edinburg) 
 American Water Works Association, Virginia Section, 10/94 
 (Charlottesville) 
 U.S. Department of Commerce Interactive Conf. on Global Change, 
 11/94 (Williamsburg) 
 Ethics and Public Policy Center, 11/94 (Washington) 
 American Legislative Exchange Council Task Force on Environment, 
 12/94 (Washington) 
 American Legislative Exchange Council Annual Orientation Meeting, 
 12/94 (Washington) 
 George Mason University, Center for Market Processes, 12/94 
 (Alexandria) 
 Electric Power Research Institute, 12/94 (Menlo Park CA) 
 American Legislative Exchange Council Task Force on Environment 
 2/95 (Washington) 
 Minnesota Legislature, ALEC (2/95) 
 Jefferson Regional Council on Sustainable Development (2/95) 
 Virginia Military Institute (2/95) 
 United States Navy Environmental Health Center 3/95  (Hampton VA) 
 Campbell University Assembly Seminar (3/95) 
 American Policy Foundation, 3/95 (Washington DC) 
 Virginia Mining Association, 4/95 (Norton) 
 Minnesota Citizens League, 5/95 (Minneapolis) 
 Woodbury Forest Student Assembly, 5/95 (Orange VA) 
 Koch Industries, 5/95 (Minneapolis) 
 American Nuclear Society, 6/95 (Philadelphia) 
 University of Sydney, Global Change Seminar 7/95 (Sydney, Australia) 
 The Independent Institute 7/95 (Sydney) 
 CSIRO General Seminar 7/95 (Melbourne) 
 Tasman Institute 7/95 (Melbourne) 
 Western Fuels Association Annual Meeting 7/95 (Baton Rouge) 
 American Legislative Exchange Council, Annual Meeting 8/95 (San Diego] 
 National Forum on Global Warming 9/95 (Columbus OH) 
      Tennessee Association of Manufacturers 10/95, [Nashville] 
      Institute of Economic Affairs 10/95  [London] 
      Texas Coal Conference 11/95  [Austin] 
      Averett College 11/95  [Danville VA] 
      Colorado School of Mines 11/95  [Golden  CO] 
      Denver Busniessmen's Association 11/95 
      U.S. House of Representatives, Subcommittee on the Environment 11/95 
      University of Virginia Environmental Sciences Seminar 11/95 
      University of Virginia Engineering Honor Society 11/95 
      Virginia Soil and Water Conservation Association 12/95  [Roanoke] 
      World Bank 12/95  [Airlie VA] 
      Dark Ages Weekend 12/95 [Miami FL] 
      Marshall Institute Science Roundtable 1/96  [Washington] 
      Western Mining Association 2/96 [Denver] 
      Wyoming Legislators, ALEC 2/96 [Cheyenne] 
      U.S. House of Representatives, Committee on Science 3/96 
      Virginia Institute of Marine Sciences, Institute Seminar 3/96 
      Environmental Conservation Organization Annual Meeting 3/96 [Kansas 
 City ] 
      North Carolina Coal Institute 3/96 (Lake Lanier GA] 
      U.S. Naval Academy 4/96 
      Association of American Geographers, Plenary Address 4/96 [Charlotte] 
      Edmund Burke Society, U .S. Environmental Protection Agency 4/96 
 [Washington] 
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      Lynchburg College, Senior Seminar 4/96 
      Eastern Snow Conference, Keynote Address 5/96 
      New Zealand Business Roundtable 5/96 [Wellington] 
      New Zealand Academy  of Sciences 5/96 [Wellington] 
      New Zealand General Ministerial Seminar  5/96 [Wellington] 
      New Zealand National Institute of Water and Atmospheric Research 5/96 
 [Auckland] 
      Auckland University, Department of Geography Seminar [Auckland] 
      Australian Coal Conference 5/96 (Gold Coast, Queensland] 
      Australian Department of Foreign Affairs 5/96 (Canberra] 
      Australian Department of Industry and Primary Energy 5/96 [Canberra] 
      Public Lecture, Australian Museum of Science 5/96 [Canberra] 
      Australian Environment Ministry 5/96 [Canberra] 
      Commonwealth Industrial and Scientific Organization 5/96 [Aspendale, 
 Victoria, Australia] 
      The Tasman Institute 5/96 [Melbourne] 
      Institute of Economic Affairs, 6/96 [London] 
      Cato Institute Policy Forum 6/96 (Washington) 
      Governor's School for Science and Mathematics 8/96 [Lynchburg] 
      Minnesota Environment and Labor Coalition 8/96 [Mille Lacs, MN] 
      Keynote Speaker, Virginia Air Board Annual Meeting 10/96 [Virginia Beach] 
      Society of Environmental Journalists Annual Meeting 10/96 [St. Louis] 
      Southern Legislative Conference 11/96 [Lewisburg WV] 
      Danville Tuesday Club 11/96 
      U.S. Naval Academy 11/96 [Annapolis] 
      University of Virginia Retired Faculty Association (1/97) 
      Department of Environmental Sciences Undergraduate Seminar (1/97) 
      Tuckahoe Women's Club 1/97 (Richmond) 
      American Meteorological Society 2/97 (Long Beach) 
      Virginia Gypsy Moth Association  2/97 (Luray) 
      U.S. Naval Academy 3/97 (Annapolis) 
      Colgate Darden School, University of Virginia, Ruffin Lectures 4/97 
     Employers Reinsurance Conference on Extreme Events, 4/97 (Miami) 
     Eastern Fuel Buyers Association, 5/97 (Williamsburg) 
     phex Society, Lynchburg, 5/97 
     Extreme Events Workshop, National Climatic Data Center, 6/97 (Asheville) 
     Foreign Relations Committee, U .S. Senate, 6/97 
     People for the West, 6/97 (Spokane) 
     Energy Daily Environment Conference, 6/97 (Washington DC) 
    Competitive Enterprise Institute Kyoto Conference, 6/97 (Washington DC) 
     Cato Institute, Benefactors Summit, 7/97 (Fort Garland CO) 
     overnor's Science School, Lynchburg College, 7/97 
     Monash University, 8/97 (Canberra) 
     Western Australia Chamber of Commerce and Industry, 8/97 (Perth) 
     Cato Institute, 9/97 (Dallas) 
     Washington Explorer's Club, 9/97 
     Virginia Division of Forestry, 9/97 (Douthat) 
     Burlington Northern Santa Fe Headquarters, 10/97 (Fort Worth TX) 
     Koch Industries Headquarters, 10/97 (Wichita KS) 
     Koch Industries, 10/97 (Houston TX) 
     U.S. Naval Academy, 11/97 
     Basin Electric, Annual Meeting, 11/97 
     Virginia Coal Council, 11/97 
     Virginia Senate Committee on Energy, 11/97 
     Duke University School of the Environment School Seminar, 11/97 
     National Energy Education Program, 1/98 [Washington DC] 
     George Mason University, Seniors Program, 2/98 
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     Virginia Tech, Annual Corn and Soybean Conference, 2/98 (Williamsburg] 
     International Insect Disease Vector Conference, 2/98 [Williamsburg] 
     Corning Corporation, 3/98 [Corning, NY] 
     American Feed Industry Assoication, 3/98 [Las Vegas] 
     North Carolina Hurricane Conference, 3/98 [Morehead City] 
     University of Delaware, Geography Department Seminar, 3/98 
     North Carolina Coal Instutute, 4/98 [Greenville SC] 
     Charlottesville Woman's Club, 4/98 
     The Philadelphia Society, 4/98 (Chicago] 
     Lynchburg College Senior Seminar, 4/98 
     National Regulatory Conference, 5/98 [Williamsburg] 
     Charlottesville Rotary, 5/98 
     Amherst Rotary, 5/98 
     Applied Insurance Research, Inc, 5/98 [Colorado Springs] 
     Annual Meeting, Society for Scientific Exploration, 5/98 [Charlottesville] 
 Committee on Small Business, U.S. House of Representatives, 7/98 
     Governor's School for Mathematics and Science, Lynchburg College, 7/98 
     American Association of State Climatologists, 8/98 [Duluth MN] 
     Committee on Economic and Environmental Development, 9/98 [Abingdon VA] 
     Energy Daily Annual Conference, 9/98 [Washington DC]  
 Association of Urban Foresters, 9/98 [Charlottesville] 
     Bucknell University, Deparatment of Geology, 10/98 
     Fundacion Republica, 10/98 [Buenos Aires] 
     Universidad de Della, 10/98 [Buenos Aires] 
     Air and Waste Management Association, 10/98 [Arlington VA] 
     Southern Coal Conference, 10/98 [Cincinnati] 
     Virginia Assn. General Contractors, 10/98 [Charlottesville] 
     Basin Electric, Annual Shareholders Meeting, 11/98 [Bismarck ND] 
     Annual Meeting, National Communication Association, 11/98 
     Virginia Farm Bureau, Annual Meeting, 11/98 [Roanoke] 
     Tennessee Feed and Grain Association, 12/98 [Memphis TN] 
     Lynchburg College, Senior Seminar, 12/98 
     Winter Weather Conference, National Weather Service 12/98 [Wakefield] 
 Hope College Senior Tour, 1/99 [Washington] 
 Charlottesville Retired Professional Association, 1/99 
 Virginia Crop Production Association, 1/99 [Williamsburg] 
 Congressional Forum on Global Change, Pennsylvania State University, 1/99 
 Competitive Enterprise Institute, 2/99 [Washington DC] 
 Virginia Agcirultural Extension Service, 2/99 [Harrisonburg] 
 U.S. Department of Defense, National Security Study Group, 2/99 [Arlington 
 VA] 
 Hampden-Sydney College, Presidential Debate Series, 2/99 
 North American Millers Association, 3/99 [Sanibel FL] 
 Blue Ridge Community College, 3/99 
 Virginia Severe Weather Conference, 3/99 [Williamsburg] 
 Maine Conservation Association, 3/99 [Bangor] 
 Randolph-Macon College, Environment Day Seminar, 4/99 
 Louisiana State University, President's Distinguished Lecture Series, 4/99 
 National Center for Policy Analysis, 5/99 [Washington DC] 
 Leaf Tobacco Association, 6/99 [Greenbrier WV] 
 Bright Belt Leaf Association, 6/99 [Hilton Head SC] 
 Wyoming Mining Association, 6/99 [Casper] 
 Virginia Tech, Piedmont Research Station Field Day, 8/99 [Orange] 
 Dixy Lee Ray Memorial Symposium, 8/99 [Washington DC] 
 Society of Environmental Journalists, 9/99 [Los Angeles] 
 Arthur Laffer Associates, 9/99 [Washington DC] 
 Southern Minnesota Municipal Power Association, 9/99 [Rochester] 
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 U.S. House of Representatives, Committee on Government Oversight, 10/99 
 American Road and Transportation Builders Association, 10/99 [Roanoke] 
 North American Millers Association, 10/99 [Amelia Island FL] 
 Geological Society of America, 10/99 [Denver] 
 Cooler Heads Coalition, 11/99 [Washington DC] 
 International Society for Biometeorology, 11/99 [Sydney; Presented by R. 
 Davis] 
 University Seminar, Mary Baldwin College, 12/99 
 Winter Weather Conference, 12/99 [Wakefield] 
 Virgnia Foundation for Public Policy, 1/00 [Richmond] 
 Retired Officer's Association, 1/00 [Charlottesville] 
 Navy Environmental Health Center, 2/00 [Norfolk] 
 Westvaco Corporation, 2/00 [Covington VA] 
 Tennessee Road Builders Association, 2/00 [Palm Beach FL] 
 University of Texas, Lyndon Johnson Institute. 3/00 [Austin] 
 American Rose Society, 3/00 [Staunton VA] 
 Virginia Association of Economists, 3/00 [Roanoke] 
 Virginia Emergency Management Conference, 3/00 [Williamsburg] 
      Applied Insurance Research, 4/00 [Tucson] 
 University of Washington, Dept. of Atmospheric Science, 4/00 [Seattle]  
 American Meteorological Society, 5/00 [Asheville NC] 
 North Carolina Coal Institute. 7/00 [Myrtle Beach SC]  
 Western Fuels Association Annual Meeting, 7/00 [Vail CO] 
 Arkansas Electric Cooperative Association, 7/00 [Eureka Springs AR]  
 Virginia Department of Fish and Game, 8/00 [Radford]  
 Rice University, James K. Baker Institute, 9/00 [Houston TX]  
 ENO Trasnportation Forum, 9/00 [Washington DC]  
 Cato Institute City Seminar, 9/00 [Houston TX]  
 University of Virginia Envi. Sci. Undergraduate Seminar, 10/00 
 Pocahontas Coal Association, 10/00 [Bluefield WV]  
 Milliken University Distinguished Lecture, 11/00 [Decatur IL]  
 Virginia Soil and Water Conservation Association, 11/00 [Warrenton]  
 Virginia Tech Turfgrass Mangement Conference 11/00[Virginia Beach]  
 University of Rochester, Department of Physics Seminar, 1/01 
 Environmental Science Organization, University of Virginia 2/01 
 Cato Institute, Benefactors Summit, 2/01 [Cancun] 
 The Washington Club, Washington DC, 3/01 
 College of William and Mary, Senior Seminar, 3/01 [Williamsburg] 
 Patrick Henry Supper Club, 5/01 [Richmond] 
 American Society of Mechanical Engineers, 6/01 [New Orleans] 
 John Locke Society, 7/01 [Raleigh] 
 American Association of State Climatologists, 8/01 [Omaha] 
 American Meteorological Society, 8/01 [Halifax NS] 
 Lynchburg College, 10/01 
 North Carolina State University, Anniversary Symposium, 10/01 [Raleigh] 
 Maryland Association of Republican Women, 10/01 [Columbia MD] 
 Frontiers of Freedom Foundation, 11/01 [Washington DC] 
 Air and Waste Management Association Annual Meeting 11/01 [Richmond] 
 Pennsylvania State University Hazleton, 1/02  


Pennsylvania State University, Schuylkill, 1/02 
Virginia Tech, Forage and Grassland Council 2/02 [Raphine VA] 


 Wyoming Legislature [Cheyenne] 2/02 
 Colorado Mining Association [Denver] 2/02 
 Sweet Briar College 3/02 
 Georgia Legislature [Atlanta] 3/02 
 University of Toledo, College of Law 3/02 
 Pennsylvania Legislature [Harrisburg] 3/02 
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 Virginia Military Institute Environment Conference 4/02 
 American Legislative Exchange Council Environment Summit [Las Vegas] 4/02 
 Annual Drought Conference, National Climatic Data Center [Asheville] 4/02 
 American Meteorological Society [Portland OR] 4/02 
 Virginia Tech Small Grains Conference [Warsaw VA] 5/02 
 National League of Cities [Miami FL] 5/02 
 ALEC Illinois Legislative Briefing [Chicago] 5/02 
 California Legislature [Sacramento] 7/02 
 Cato Congressional Forum [Washington] 7/02 
 U.S. House of Representatives, Sbcmte. on Oversight and Invest. 7/02 
 UVa Department of Envi. Sci. Undergraduate Seminar 9/02 
 DePaul University, Conference on 21st Century Challenges [Chicago] 9/02 
 Cato Institute Club 200 Summit [Carmel CA] 9/02 
 American Society of Civil Engineering [Charlottesville] 10/02 
 U.S. Environmental Protection Agency Public Outreach 10/02 
 National Press Club, Canada [Ottawa] 11/02 
 Climate Change Science Program, Planning Meeting [Washington] 12/02 
 Debates Canada [Ottawa] 12/02 
 American Legislative Exchange Council [Denver] 1/03 
      Southeastern Regional Climatologist Conference [Tallahassee] 1/03 
      Virginia Tech, Virginia Forage and Grassland Council [Dublin VA] 2/03 
 Maine Legislature [Augusta ME] 3/03 
      Montana Legislature [Helena MT] 3/03 
 Virginia Community College Science Teachers Association [Roanoke] 4/03 
 George Mason University, Department of Envi. Sci. and Policy 4/03 
 American Legislative Exchange Council Annual Energy Summit [Miami] 4/03 
 Atmospheric Science Seminar, University of Virginia 5/03 
 Millersville University (PA) 5/03 
 U.S. House of Representatives, Capitol Hill Briefing 7/03 
 American Legislative Exchange Council, Annual Meeting [Washington] 7/03 
 American Association of State Climatologists [Portland OR] 8/03 
 Virginia Christmas Tree Growers Association [Natural Bridge] 8/03 
 Michigan Attorney General Staff [Lansing] 9/03 
 University of Virginia College Republicans 9/03 
 American Legislative Exchange Council [Boston] 9/03 
 Virginia Tech, Commonwealth Governor’s School [Orange] 10/03 
 Virginia Tech, Department of Forestry Seminar 11/03 
 German Academy of Engineering [Koln] 11/03 
 Ball State University, Geography Week Keynote [11/03 
 Virginia Coastal Commission [Williamsburg] 12/03 
 Cato Institute [Washington DC] 12/03 
 American Legislative Exchange Council [San Francisco] 1/04 
 University of Virginia School of Engineering and Applied Science 1/04 
 Shenandoah Valley Regional Governor’s School 2/04 
 Connecticut Legislature [Hartford] 2/04 
 Virginia State Feed Association [Charlottesville] 2/04 
 Connecticut Legislature [Hartford] 3/04 
 Staff Briefing, U.S. House of Representatives 3/04 
 Randolph-Macon University [Ashland VA] 4/04 
 Competitive Enterprise Institute [Washington DC] 6/04 
 American Association of State Climatologists [Ithaca NY] 8/04 
 Eris Society [Aspen CO] 8/04 
 Virginia Manufacturers Association [Richmond] 12/04 
 Cato Institute Book Forum [Washington DC] 12/04 
 Virginia Corn Growers Association [New Kent VA] 1/05 
 Virginia Dairymen’s Association [Staunton] 1/05 
 Duquesne University School of Law [Pittsburgh] 1/05 
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 American Legislative Exchange Council [Seattle] 2/05 
 Western Reforestation Association [Coeur d’ Alene ID] 2/05 
 Cato Institute Club 200 [Grand Cayman] 2/05 
 United Nations Association [Washington DC] 3/05 
 James Madison University [Harrisonburg VA] 3/05 
 National Generation and Transmission Managers [Pinehurst NC] 4/05 
 Fundacion Rafael de Pino [Madrid] 5/05 
 Oxford Union Debating Society [Oxford] 5/05 
 HBSC Bank Leadership Forum [London] 6/05 
 Virginia Forest Products Association [Hot Springs VA] 7/05 
 Virginia Maryland Delaware Electric Cooperative Association [Norfolk] 7/05 
 Tennessee Farm Bureau [Nashville] 8/05 
 HSBC Bank Leadership Forum [London] 9/05 
 Salisbury University, Distinguished Speaker Series [Salisbury MD] 10/05 
 Bridgewater College, Distinguished Speaker Series 10/05 
 Washington and Lee University, School of Law 10/05 
 Virginia Governor’s School for Arts and Sciences [Staunton] 11/05 
 Western Business Roundtable [Carefree AZ] 11/05 
 Virginia Tech, Program in Natural Resources [Alexandria VA] 2/06 
 American University, Issues Forum [Washington] 2/06 
 Marshall Institute Briefing, House of Representatives 2/06 
 Piedmont Master Gardeners [Charlottesville] 3/06 
 University of North Carolina College Republicans [Chapel Hill] 3/06 
 North Carolina Climate Commission [Raleigh] 3/06 
 John Locke Foundation [Raleigh] 3/06 
 HSBC Bank Leadership Forum [London] 4/06 
 JLT Insurance Institute [Lugano, Switzerland] 5/06 
 Virginia Academy of Sciences Negus Lecture 5/06 
 Albemarle County Farm Bureau 8/06 
 Bavarian-American Exchange Program [Washington] 8/06 
 Virginia Manufacturers Association [Richmond] 9/06 
 Heritage Foundation [Washington 9/06] 
 Cato Institute, Club 200 Seminar [Greenbrier WV] 9/06 
 Heritage Foundation [Washington] 10/06 
 Oberlin College General Lecture Series [Oberlin OH] 10/06 
 Richmond Rotary 10/06 
 North Carolina Forestry Association [Southern Pines NC] 10/06 
 University of Georgia, Geography Department Seminar [Athens GA] 11/06 
 Western Business Roundtable [Beaver Creek CO] 11/06 
 Chesapeake Bay Foundation [Edgewater MD] 12/06 
 Virginia Crop Production Association [Richmond] 1/07 
 World Affairs Council [Richmond] 2/07 
 James Madison University Washington Semester [Washington] 2/07 
 Minnesota Property Rights Coalition [Minneapolis] 3/07 
 Heartland Institute Legislative Summit [Chicago] 3/07 
 Ferrum College Evening Lecture Series [Ferrum VA] 3/07 
 U.S Department of State Brazil Exchange [Washington] 4/07 
 Capitol Hill Briefing, Cato Institute 4/07 
 Leadership Program of the Rockies [Parker CO] 4/07 
 Committee for a Constructive Tomorrow [Madison WI] 4/07 
 Texas Alliance of Energy Producers [Wichita Falls] 4/07 
 Indiana Coal Association [Evansville] 5/07 
 North Carolina Electric Utility Association  [Pinehurst] 5/07 
 Energy and Transportation Study Group [Detroit] 7/07 
 American Association of State Climatologists [Coeur d’Alene ID] 7/07 
 Heartland Institute Legislative Summit [Providence RI] 8/07 
 Georgia Legislature Environment Committee 8/07 
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 Florida Women’s Republicans [Orlando] 8/07 
 Georgia Tech, Dept Earth and Atmospheric Sciences 9/07 
 American Academy of Environmental Engineers [Hampton VA] 9/07 
 US Deparatment of Agriculture Graduate School 9/07 
 East Texas Baptist University-wide seminar [Marshall] 10/07 
 California State University-Fullerton University Seminar 10/07 
 National Association of Homebuilders [San Juan PR] 10/07 
 Hanover College Capstone Series [Hanover IN] 11/07 
 State Policy Network [Washington] 12/07 
 International Regulatory Conference [Berlin] 12/07 
 Leadership Program of the Rockies [Colorado Springs] 2/08 
 Capitol Hill Briefing, U.S. House of Representatives 2/08 
 Heartland Conference on Climate Change [New York] 3/08 
 Canadian Oil Drilling Contractors [Calgary AL] 3/08 
 International Arctic Mining Symposium [Fairbanks] 3/08 
 University of Alaska, Geophysical Institute 3/08 
 IBMEC Sao Paulo [Brasil] 3/08 
 Friends of Science [Calgary AL] 5/08 
 Colorado College Washington Seminar 5/08 
 Hampden Sydney Alumni College 6/08 
 Hudson Institute 9/08 
 American Association of Petroleum Geologists 10/08 [Pittsburgh] 
 Fundacion Rafael del Pino [Madrid] 10/08 
 Ethical Council, Sweeden [Washington DC] 11/08 
 Capitol Hill Briefing, U.S. House of Representatives 1/09 
 University of Michigan, Sponsored Speaker [Ann Arbor] 2/09 


U.S. House of Representatives, Subcommittee on Oversight and 
Investigations 2/09 
Dartmouth College, Sponsored Speaker 2/09 
Maryland House of Delegates, Republican Caucus 2/09 
U.S. Chamber of Commerce, Dinner Commentator [Washington] 2/09 
Eaton Vance Corporation, Global Warming Briefing [Washington] 2/09 
Sarasota Institute of Lifelong Learning 3/09  
Cato Institute, Benefactors Summit, [Playa del Carmen, Mex] 3/09 
Heartland Conference on Climate Change [New York] 3/09 
Book Forum, “Climate of Extremes”, Cato Institute 3/09 
Independence Institute [Golden CO] 3/09 
Oregon House of Representatives, Republican Caucus [Salem OR] 3/09 
Cascade Policy Institute [Portland OR] 3/09 


 
  
 
  
 
 
 *Top Ten Speaking Platforms in the U.S. (According to Fortune 250 CEOs) 
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THE VIRGINIA CLIMATE ADVISORY 
 
The Advisory is a quarterly publication of the State Climatology Office, 
targeted for Education, Governmental Agencies, and the educated layman. 
Current circulation is approximately 4,000.In 1993, the Advisory was 
selected by the American Library Association as one of the 60 "best 
government information sources" in the world. 
 
 1980. 4 (1) Degree-days and energy usage in Virginia.  27pp. 
 l980. 4 (2) Modelling soybean/climate relationships.  24pp. 
 l980. 4 (3) History of tropical cyclones in Virginia.  33pp. 
 l981. 4 (4) History of drought in Virginia.  27pp. 
 
 1981. 5 (1) Satellite climatology.  26pp. 
 1981. 5 (2) Acid rainfall in Virginia. 26pp. 
 1981. 5 (3) Winter severity over Virginia. 26pp. 
 1982. 5 (4) Coastal cyclogenesis. 26pp. 
 
 1982. 6 (1) History of tornadoes in Virginia.  26pp. 
 l982. 6 (2) Lightning and damaging thunderstorms in Virginia.  26pp. 
 l982. 6 (3) Thunderstorm patterns over Virginia.  26pp. 
 
      l983. 6 (4) Virginia wind patterns.  26pp. 
 
 l983. 7 (1) Virginia fog frequency and distribution.  26pp. 
 l983. 7 (2) Origin and distribution of summertime haze over 
 Virginia. 26pp. 
 l983. 7 (3) Mountain temperature regimes.  26pp. 
 l984. 7 (4) The Carbon Dioxide controversy. 26pp. 
 
 1984. 8 (1) Precipitation and Elevation. 30pp. 
 1984. 8 (2) Improvements for Virginia Thunderstorm Forecasts. 30pp. 
 1984. 8 (3) Vineyard Microclimate. 30pp. 
 l985. 8 (4) Objective Improvement of Local Temperature Forecasts. 30pp. 
 
 1985. 9 (1) Radar Climatology of Piedmont Thunderstorms. 30pp. 
 1985. 9 (2) Cumulus Clusters. 30pp. 
 1985. 9 (3) Hurricane Gloria. 30pp. 
 1986. 9 (4) Winter History since 1890. 30pp. 
 
 1986. 10 (1) Climate and High-Level Nuclear Waste Disposal. 30pp. 
 1986. 10 (2) Carbon Dioxide/Climate Revisited. 30pp. 
 1986. 10 (3) Virginia Acid Rain Research. 30pp. 
 1987. 10 (4) Hurricanes, Drought, and Va Agriculture. 30pp. 
 
 1987. 11 (4) The Ozone Hole and Nuclear Winter. 30pp. 
 1987. 11 (2) Virginia Evaporation Regimes. 30pp. 
 1987. 11 (3) Virginia Snow Phobia. 30pp. 
 1988. 11 (4) Updated Climatic History. 30pp. 
 
 1988. 12 (1) Historical Floods. 30pp. 
 1988. 12 (2) Acid Precipitation Trajectories. 30pp. 
 1988  12 (3) Eastern Shore Hurricane History. 30pp. 
 1989  12 (4) Eastern Shore Northeaster History. 30pp. 
 
 1989  13 (1) Testimony on Greenhouse Effect. 30pp. 
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 1989  13 (2) Hurricane Camille.  30pp. 
 1989  13 (3) Hurricane Hugo.  30pp. 
 
 1990  14 (2) Scales of Temperature Variation.  30pp. 
 1990  14 (3) Climate of Saudi Arabia.  30pp. 
 1990  14 (4) Sleet and Freezing Rain in Virginia.  30pp. 
 
 1991  15 (1)  Virginia Growing Season Trends.  30pp. 
 1991  15 (2)  Heat Stress. 30pp. 
 1991  15 (3)  Autumn Color Change. 30pp. 
 1992  15 (4)  15 Years of the Advisory . 30pp. 
 
 1992  16 (1) Northeasters. 30pp. 
 1992  16 (2) Ligthtning. 30pp. 
 1992  16 (3) Hurricane Andrew. 30pp. 
 1993  16 (4) Annual Temperature Regimes. 30pp. 
 
 1993  17 (1) Blizzard of 1993.  30pp. 
 1993  17 (2) Tree Mortality.  30pp. 
 1993  17 (3) Cyclones and Climate Change.  30pp. 
 1993  17 (4) Regional Visibility.  30pp. 
 
 1994  18 (1) Rainfall Recurrence Intervals.  30pp. 
 1994   18 (2)  United Nations Climate Treaties.  30pp. 
 1994   18 (3) Anticyclonic History.  30pp. 
 
 1995   19 (1) Improving Ice Storm Forecasts.  30pp. 
 1995  19  (2)  Hot Weather Mortality. 30pp. 
      1995   19 (3)  Internet Weather.  30pp. 
      1996   19 (4)  Forecast Model on  Internet.  30pp. 
 
      1996   20 (1)  Winter of 1996.  30pp. 
      1996   20 (2)  Annual Rainfall Climatology.  30pp. 
      1996   20 (3)  Annual Snowfall Climatology.  30pp. 
      1997   20 (4)  Extreme Temperatures in Virginia.  30pp. 
 
 1997   21 (1) Extratropical Cyclones. 30pp. 
      1997   21 (2) Regional Rainfall Extremes.  30pp. 
      1997   21 (3) Lack of El Nino influence in Virginia. 30pp. 
 1998  21 (4) 
 
 1998   22 (1) 
 1998   22 (2) 
 1998  22 (3) 
 1999  22 (4) Snowfall and Winter History. 30pp. 
 
 1999   23 (1) Indications of Climate Change. 30pp. 
 1999   23 (2) 1999 Drought in Perspective 
1999 Virginia Climate Advisory Online, beginning December, 1999. 
 
2000 Online:   
    Weather vs. Infrastructural Droughts 
    Virginia Climate: 1999 in Perspective 
    Book Review:  The Global Stupidstorm  
    The Current Wisdom (Recent research in climate science) 
    Cherry Blossoms in DC  
    Growing Climate Concern 
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    Just the Facts Please (Spring weather history) 
    A Closer Look at Visibility 
    A Careful Look at the New National Assessment  
    Not-so-hot  
    Wet, Cool Weather Doesn't Bug Asian Tiger Mosquito 
    Record Cold Comparison  
    October Sets All-Time Record Low for Precipitation  
    Cold Turkey (Cold Thanksgiving History) 
    Luke-Cold Leftover Turkey (2000 in Perspective) 
    Dreaming of a White Christmas?  
    Inaugural Weather  
 
2001 Online 
    Too Cool for Words (Historical Perspective on Winter Cold) 
    Energy Usage vs. Cold Winters 
    Drought Task Force Makes Rain 
    Doppler Radar and Local Moisture Monitoring 
    National Academy Report on Global Warming 
    The Current Wisdom 
    Urbanization vs. True Warming in Virginia Records 
    Long Range Forecast Models 
    Precipitation and Water Shortages in Perspective  
  
2002 Online 
    (Virginia Drought Emergency in 2002 shifted Advisories to Drought Updates) 
    1932:  The Year Without a Winter 
    Drought Report from the State Climatology Office:  3/12, 4/10, 5/1 
    Summer of 1930:  Harbinger of 2002? 
    Drought Report from the State Climatology Office 
    6/3, 7/2, 8/16, 8/19, 9/23, 10/22, 11/21. 
 
2003 Online 
     Snowfall Records 
     New Plant Hardiness Zones 
     Twenty Days and Twenty Nights—excessive rain days 
     In a Rainy Daze? 
     Isabel and Virginia’s Vegetation Problem 
     Record Annual Virginia Rainfall 
 
VIDEO CLIMATE ADVISORY  
 
In January, 2003, the State Climatology Office switched largely to video 
Advisories, broadcast statewide on Public Television, Local Access, and 
Commerical broadcast (the last as PSA’s). Spots vary between 1.5 and 2.5 
minutes.  Advisories are produced by the Virginia Farm Bureau. 
 
2003:   
Sleet and Freezing Rain in the Mid Atlantic (Jan) 
El Nino/La Nina (Feb) 
Transitional Season Weather (Mar) 
Tornadoes in Virginia (Apr) 
Moisture and Temperature (May) 
Hurricane Season Forecasts (Jun) 
Dew Point Temperatures (Jul) 
Wet Start to 2003 (Aug) 
History of Excessive Virginia Precipitation (Sep) 
Jet Stream and Precipitation (Oct) 
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Isabel Damage (Nov) 
White Christmas Probability (Dec) 
 
2004: 
The Farmer’s Almanac (Jan) 
Precipitation Records in 2003 (Feb) 
Virginia Temperature Histories (Mar) 
Virginia Crop Yields (Apr) 
Virginia Precipitation Histories (May) 
Trends in Extreme Temperatures (Jun) 
Hurricane Season Outlook (Jul) 
Home Weather Instrumentation (Aug) 
Summer Temperature Departures (Sep) 
Summer Precipitation (Oct) 
Perceived Winter Cold (Nov) 
Record-Breaking Hurricane Season (Dec) 
 
2005: 
Heating Degree Days (Jan) 
Snowfall and North Atlantic Oscillation (Feb) 
Late Season Snows (Mar) 
Late Spring Frost (Apr) 
Spring Moisture Status (May) 
 
 
  
 
 
THE SOUTHEASTERN CLIMATE REVIEW 
 
The Southeastern Climate Review is a technical and public service 
publication of the Southeast Regional Climate Center.  Circulation is 
approximately 4,500. 
 
 
1989  1 (1) Background on Climatic Change.  30pp. 
1989  1 (2) Hurricane Camille.  30pp. 
1989  1 (3) Hurricane Hugo.  30pp. 
1989  1 (4) Severe Cold Outbreaks.  30pp. 
 
1990  2 (1) Drought Preparedness.  30pp. 
1990  2 (2) 1990 Atlantic Hurricane Recap.  30pp. 
1990  2 (3) El Nino and Florida Wildfires.  30pp. 
1991  2 (4) Southeastern Growing Seasons. 30pp. 
 
1992  3 (1) Heavy Rainfall Events. 30pp. 
1992  3 (2) Climate Change and Fishery Harvest. 30pp. 
 
WORLD CLIMATE REVIEW 
 
A quarterly  national publication with a circulation of 15,000 reviewing 
current science and policy trends relating to Global Climatic Change. 
Publication began in Fall, 1992, and terminated in Spring, 1995. Each issue 
averaged 26 pages. 
 
GOVERNMENT ADVISORY SERVICE 
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 Governor's Inquiry--l980 drought 
 Governor's Inquiry--l981 drought 
 Virginia Farm Bureau--l983 drought 
 Virginia Department of Agriculture and Consumer 
 Services--Avian Influenza, l983-4 
 Virginia Air Pollution Control Board--Acid Precipitation, l984-1987 
 Governor's Task Force the Disposal of High-Level Nuclear Waste, l986. 
 Governor's Task Force on Drought, l986-present 
 Virginia Office of Economic Development, l986-present 
 Virginia Film Office, l986-present 
 Virginia Division of Forestry, l982-1987 
 Virginia Water Resources Research Center, 1986 
 U.S. Environmental Protection Agency Global Change Initiative, l987 
 U.S. Geological Survey, l988, 1991 
 United Nations, Intergovernmental Panel on Climate Change 
(Reviewer, 1990; Contributor and  Reviewer, 1992; Contributor, 1995 
pdate) 
 Governor's Representative, Southern Appalachian Mountains Initiative 
 Virginia Cooperative Extension Service 
 Virginia Institute of Marine Science 
 Virginia State Police 
 Virginia Department of Mines, Minerals and Energy 
 Virginia State Viticulturalist 
 Virginia Department of Transportation 
 Virginia Division of Emergency Services 
 Virginia Department of Health 
 Virginia Medical Examiner's Office 
 Virginia Museum of Natural History 
 Governor's Cabinet 
 Virginia Department of Commerce and Resources 
 Virginia Disaster Assistance Program 
 Various Commonwealth's Attorney Offices 
 Virginia Department of Game and Inland Fisheries 
 James Madison University 
 Henrico County Police Department 
 Chesterfield County Police Department 
 Richmond Police  
 Cities of Charlottesville and Newport News 
 For Further listings, see Annual Reports on file at University of Virginia 
 
 
FINANCIAL SUPPORT (OVER $10,000) 
 
 
1980-Present.  Research Faculty and Staff Support, State Climatology 
Office.  $2,500,000 (est).  Current biennial (Active) portion:  $170,000 
[Active] 
1981-l985.  United States Department of Agriculture, Forest Service. 
Prediction models for Southern Pine Beetle Outbreaks.  $133,000. 
l981-l982.  United States Department of Agriculture, Economics Research 
Service.  Statistical-Dynamic Models for Virginia Corn and Soybean Yields. 
$25,000. 
l982-1984.  United States Department of Commerce, National Oceanic and 
Atmospheric Administration, Sea Grant Program.  High Resolution Weather 
Forecasts for Chesapeake Bay and Estuarine Virginia. $84,000. 
l983-l985.  National Aeronautic and Space Administration.  Sea 
Breeze-Induced Mesoscale Systems and Severe Weather.  $26,000. 
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1985-1986. United States Department of Agriculture, Forest Service. 
Historical fluctuations of Gypsy Moth  Populations and Climate. $18,000. 
1986-1987. National Oceanic and Atmospheric Administration. Objective 
Characterization of the Relationship between  Seasonal Wind Regimes and the 
Recruitment of Croaker and Flounder. $41,000 
1986-1988. Commonwealth of Virginia, State Air Pollution Control Board. 
Origin and Destination of Pollutant-bearing Airstreams Entering and Exiting 
the Commonwealth of Virginia. $140,000. 
1989-1990.  Jet Stream Alterations Induced by Anthropogenerated Sulfur 
Emissions.  Cyprus Minerals Company. $40,000. 
1989-1993  U.S. Department of Commerce/Southeastern Regional Climate 
Center. Research Publication for the Southeastern Climate Center. $135 ,000. 
1991-1992. Anonymous.  Research Support for Climatic Change. $50,000. 
1992-1995. Edison Electric Institute.  Literature Review of Climatic Change 
and Updates. $25,000 
1992-1993. Western Fuels Association. Research  on Global Climatic Change. 
$63,000 
1994-96. Gesamtverband des Deutschen Stenkohlenbergbaus, Fed. Rep. of 
Germany, $98,000 
1995-2000.  Commonwealth of  Virginia, Department of Environmental Quality. 
Research on science and policy on global warming.  $195,000  
1996-1999.  U.S. Department of Commerce. Cold Air Volume and Persistence in 
the Mid-Atlantic Region. $90,000. 
1996-1998.  U.S. Department of Energy.  Greenhouse Influences on Diurnal 
Warming and Cooling Rates. $100,000  
1998-2000. Virginia State Air Pollution Control Board.  Development of 
Operational Ozone Forecasts for the Commonwealth of Virginia. %35,986.  
1998-2000.  Cato Institute.  Support for writing of The Satanic Gases. $78,000 
2001-2003.   Virginia Department of Environmental Quality.  Atmospheric 
Transport and Concentrations of Mercury in Virginia Fish Samples.  $75,400  
2003-2005. High Resolution Drought Impact Monitoring.  Virginia Department of  
Environmental Quality $99,471 
2004-2005. Integrated Climatic Database for Shenandoah National Park. $40,826 
2006-2007.  Air Quality Climatology for Shenandoah National Park. NOAA SHENAIR 
Program, Subcontract from James Madison University  $100,505 
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No data, no science 


by Marlo Lewis, PhD. 
 


September 24, 2009 @ 1:35 pm 


In “The Dog Ate Global Warming,” published yesterday in National Review Online, Cato Institute 
scholar and climatologist Patrick J. Michaels delivers a body blow to the “science is settled” dogma. 


There are three core issues in climate change science: detection (Is it warming, and if so by how 
much); attribution (What’s causing the warming we observe?); and, sensitivity (How much warming 
will a given increase in greenhouse gas concentrations produce?). As I argue in a previous post, all of 
these issues remain unsettled, and more so today than at any time in the past decade.   


Although climate sensitivity is the most important issue (because if climate sensitivity is low, then 
there is no “planetary emergency,” hence no need for “urgent action”), detection is in a sense 
primary, because without reliable temperature data it is impossible to resolve the other two issues. 


The claim that the latter half of the 20th century was warmer than any comparable period during the 
past 1300 is largely based on surface temperature records subject to several well-known warming 
biases. Urbanization generates artificial “heat islands.” Agriculture and irrigation in places like 
California’s Central Valley also produce local warming effects. Retired meteorologist Anthony Watts 
has documented that nearly nine out of every 10 U.S. weather stations fail to meet the U.S. Weather 
Service’s minimum requirement that temperature sensing equipment be placed at least 30 meters 
(about 100 feet) away from artificial heat sources such as air conditioner exhaust vents, waste water 
treatment plants, and parking lot pavements. 


Michaels now exposes the shocking fact that the data allegedly underpinning the most influential 
surface temperature record are missing and apparently have been destroyed. The record is known as 
Jones-Wigley for its authors, Phil Jones of the University of East Anglia Climate Research Unit (CRU) 
and Tom Wigley of the National Center for Atmospheric Research (NCAR). The IPCC relied 
exclusively on this record until its 2001 report. 


For years, Jones and Wigley declined to share the raw data from which they constructed their record. 
Recently, however, Jones told University of Colorado Professor Roger Pielke, Jr. that they could not 
share their data with him, because the data no longer exist: 


Data storage availability in the 1980s meant that we were not able to keep multiple sources for some 
sites, only the station series after adjustment for homogeneity issues. We, therefore, do not hold the 
original raw data but only the value-added (quality-controlled and homogenized) data. 


1 



http://www.globalwarming.org/2009/09/24/no-data-no-science/

http://www.globalwarming.org/2009/09/24/no-data-no-science/

http://www.openmarket.org/

http://article.nationalreview.com/?q=ZTBiMTRlMDQxNzEyMmRhZjU3ZmYzODI5MGY4ZWI5OWM=

http://www.openmarket.org/2009/08/05/policy-peril-segment-5-is-the-science-debate-over/

http://www.openmarket.org/wp-content/uploads/2009/09/climate-change-reconsidered-heat-islands.pdf

http://www.openmarket.org/wp-content/uploads/2009/08/2006_christynrg_ca.pdf

http://www.surfacestations.org/
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 Michaels says the “data storage availability” excuse is “balderdash,” since “All the original data could 
easily fit on the 9-inch tape drives common in the mid-1980s.” 


The bigger point, of course, is that if other scientists cannot examine the raw data, they cannot assess 
the accuracy and objectivity of the “value-adding” adjustments Jones and Wigley made to produce 
their global temperature record. 


In addition to providing another reason to reject the “science is settled” dogma, disappearance of the 
Jones-Wigley data is of direct relevance to EPA’s pending endangerment finding. The Jones-Wigley 
temperature record is part of the evidence on which EPA bases its judgment that “air pollution” from 
greenhouse gas emissions “endangers public health and welfare.” 


Use of the Jones-Wigley temperature record in a rulemaking clearly flouts federal data quality 
standards. Under OMB guidelines implementing the Federal Data Quality Act, data quality consists of 
four elements: objectivity, utility to users, integrity of information, and reproducibility in the case of 
“influential scientific or statistical information.” 


Now, if the original Jones-Wigely data have been destroyed, then it is impossible to assure “integrity 
of information.” For all we know, Jones and Wigley goofed in their calculations or choice of 
methodologies, or even manipulated the data to produce a pre-determined result. By the same token, it 
is impossible to “reproduce” the Jones-Wigley temperature record, because there are no data to 
reproduce it from. Yet, as a factual basis of both the IPCC reports and the EPA endangerment finding, 
Jones-Wigley indisputably qualifies as “influential scientific or statistical information.” 


Michaels’s terse conclusion speaks volumes: “No data, no science.” For decades, Jones-Wigley has 
been a mainstay of the alleged ”scientific consensus” supporting Kyoto-style energy rationing. 
Warmists have a lot of explaining to do. 


 



http://www.whitehouse.gov/omb/fedreg_reproducible/
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111TH CONGRESS 
1ST SESSION S. ll 


To reduce greenhouse gas emissions from uncapped domestic sources, and 


for other purposes. 


IN THE SENATE OF THE UNITED STATES 


llllllllll 


Ms. STABENOW (for herself, Mr. BAUCUS, Ms. KLOBUCHAR, Mr. BROWN, Mr. 


BEGICH, and Mr. HARKIN) introduced the following bill; which was read 


twice and referred to the Committee on llllllllll 


A BILL 
To reduce greenhouse gas emissions from uncapped domestic 


sources, and for other purposes. 


Be it enacted by the Senate and House of Representa-1


tives of the United States of America in Congress assembled, 2


SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 3


(a) SHORT TITLE.—This Act may be cited as the 4


‘‘Clean Energy Partnerships Act of 2009’’. 5


(b) TABLE OF CONTENTS.—The table of contents of 6


this Act is as follows: 7


Sec. 1. Short title; table of contents. 


TITLE I—OFFSET CREDIT PROGRAM FOR DOMESTIC EMISSION 


REDUCTIONS 


Sec. 101. Definitions. 
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Sec. 102. Advisory Committee. 


Sec. 103. Establishment of program to credit emission reductions from un-


capped domestic sources and sinks. 


Sec. 104. Eligible projects. 


Sec. 105. Requirements for offset projects. 


Sec. 106. Approval. 


Sec. 107. Verification of offset projects. 


Sec. 108. Issuance of offset credits. 


Sec. 109. Audits and reviews. 


Sec. 110. Early offset supply. 


Sec. 111. Program review and revision. 


Sec. 112. Additional regulatory standards for emission reductions. 


Sec. 113. Use of credits for compliance purposes. 


TITLE II—CARBON CONSERVATION PROGRAM 


Sec. 201. Definitions. 


Sec. 202. Carbon conservation program. 


Sec. 203. Carbon Conservation Fund. 


TITLE III—RURAL CLEAN ENERGY RESOURCES 


Sec. 301. Findings. 


Sec. 302. Biorefinery assistance. 


Sec. 303. Repowering assistance. 


Sec. 304. Rural Energy for America Program. 


Sec. 305. Rural Clean Energy Resources Fund. 


TITLE IV—AGRICULTURE AND FORESTRY RESEARCH FOR 


GREENHOUSE GAS MITIGATION 


Sec. 401. Findings. 


Sec. 402. Research and demonstration program. 


TITLE I—OFFSET CREDIT PRO-1


GRAM FOR DOMESTIC EMIS-2


SION REDUCTIONS 3


SEC. 101. DEFINITIONS. 4


In this title: 5


(1) ACADEMY.—The term ‘‘Academy’’ means 6


the National Academy of Sciences. 7


(2) ADMINISTRATOR.—The term ‘‘Adminis-8


trator’’ means the Administrator of the Environ-9


mental Protection Agency. 10







3 


END09F94 S.L.C. 


(3) ADVISORY COMMITTEE.—The term ‘‘Advi-1


sory Committee’’ means the Greenhouse Gas Emis-2


sion Reduction and Sequestration Advisory Com-3


mittee established under section 102(a)(1). 4


(4) APPROPRIATE OFFICIAL.—The term ‘‘ap-5


propriate official’’ means— 6


(A) the Secretary, with respect to any do-7


mestic agriculture or forestry offset project; and 8


(B) the Administrator, with respect to all 9


other offset projects. 10


(5) EMISSION REDUCTION.—The term ‘‘emis-11


sion reduction’’ means the reduction, avoidance, de-12


struction, or sequestration of greenhouse gas emis-13


sions. 14


(6) OFFSET PROJECT.—The term ‘‘offset 15


project’’ means a project or activity that achieves 16


emission reductions, and for which offset credits are 17


issued under this title. 18


(7) SECRETARY.—The term ‘‘Secretary’’ means 19


the Secretary of Agriculture. 20


SEC. 102. ADVISORY COMMITTEE. 21


(a) ESTABLISHMENT.— 22


(1) ADVISORY COMMITTEE.—The Secretary and 23


the Administrator shall jointly establish an advisory 24


committee, to be known as the ‘‘Greenhouse Gas 25
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Emission Reduction and Sequestration Advisory 1


Committee’’, to provide scientific and technical ad-2


vice on the establishment and implementation of an 3


offset project program with respect to offset projects 4


under the jurisdiction of the Secretary and the Ad-5


ministrator. 6


(2) AUTHORITY.—In addition to the authority 7


of this section, the Administrator and the Secretary 8


shall use existing authority under, as appropriate— 9


(A) the Clean Air Act (42 U.S.C. 7401 et 10


seq.); 11


(B) the Federal Advisory Committee Act 12


(5 U.S.C. App.); and 13


(C) section 1245 of the Food Security Act 14


of 1985 (16 U.S.C. 3845). 15


(b) MEMBERSHIP.— 16


(1) IN GENERAL.—The Advisory Committee 17


shall be composed of not less than 9 and not more 18


than 15 individuals with relevant education, train-19


ing, and experience, selected jointly by the Secretary 20


and the Administrator, who shall be— 21


(A) identified by the Academy; 22


(B) representative of land grant univer-23


sities, academia, business, nongovernmental or-24
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ganizations, and Federal, State, and local gov-1


ernment; or 2


(C) experts with background and experi-3


ence in agriculture or forestry. 4


(2) REQUIREMENT.—Not more than 1⁄3 of the 5


members of the Advisory Committee may be officers 6


or employees (including contractors) of any Federal 7


agency. 8


(3) TERM.—A member— 9


(A) shall be appointed to the Advisory 10


Committee for a term of 3 years (except for ini-11


tial terms for which members may be appointed 12


for a term of 4 or 5 years to allow staggering); 13


and 14


(B) may be reappointed for 1 additional 3- 15


year term (which may directly follow a first 16


term), at the discretion of the Secretary and 17


the Administrator. 18


(4) VACANCIES.—A vacancy on the Advisory 19


Committee— 20


(A) shall not affect the powers of the Advi-21


sory Committee; and 22


(B) shall be filled in the same manner as 23


the original appointment was made. 24







6 


END09F94 S.L.C. 


(5) INITIAL MEETING.—Not later than 30 days 1


after the date on which all members of the Advisory 2


Committee have been appointed, the Advisory Com-3


mittee shall hold the initial meeting of the Advisory 4


Committee. 5


(6) MEETINGS.—The Advisory Committee shall 6


meet at the call of the Chairperson, with the ap-7


proval of the designated Federal officer. 8


(7) QUORUM.—A majority of the members of 9


the Advisory Committee shall constitute a quorum, 10


but a lesser number of members may hold hearings. 11


(8) CHAIRPERSON.—The Secretary and the Ad-12


ministrator shall jointly select a Chairperson of the 13


Advisory Committee from among the members of the 14


Advisory Committee. 15


(c) EXPERTISE.—On approval of the Secretary and 16


the Administrator, the Advisory Committee may seek out-17


side expertise, as necessary, and form subcommittees or 18


workgroups for any purpose consistent with this section. 19


(d) DUTIES.— 20


(1) REPORTS ON OFFSET PROJECT CAT-21


EGORIES.— 22


(A) IN GENERAL.—Not later than 180 23


days after the date on which all initial members 24


of the Advisory Committee have been appointed, 25
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the Advisory Committee shall submit to the 1


Secretary and the Administrator and make 2


available to the public a report containing rec-3


ommendations regarding the types of offset 4


project categories pursuant to section 104, and 5


relevant scientific data regarding practices for 6


those categories, that should be considered to 7


be eligible to generate offset credits under this 8


title. 9


(B) FACTORS.—In developing the rec-10


ommendations described in subparagraph (A), 11


the Advisory Committee shall take into ac-12


count— 13


(i) the extent to which, as of the date 14


of submission of the report, the project or 15


activity types within each category— 16


(I) are required by law; or 17


(II) represent business-as-usual 18


practices for an industry sector or fa-19


cility type; 20


(ii) the potential for accurate quan-21


tification of net emission reductions; 22


(iii) any corresponding environmental 23


benefits or disadvantages; and 24
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(iv) the potential supply of emission 1


reductions available from the category. 2


(C) CATEGORIES FOR CONSIDERATION.— 3


In determining which categories of activities to 4


recommend under subparagraph (A), the Advi-5


sory Committee shall consider, at a minimum, 6


with respect to each category and the jurisdic-7


tion of the Secretary and Administrator, as ap-8


propriate, project types that are listed under 9


section 104. 10


(D) METHODOLOGIES.—For each rec-11


ommended offset project category, the Advisory 12


Committee may recommend 1 or more meth-13


odologies for use with any project type. 14


(2) REPORTS ON EMISSION REDUCTION INTEG-15


RITY.— 16


(A) IN GENERAL.—Not later than 180 17


days before the date of promulgation of any 18


regulations relating to offsets required under a 19


Federal law enacted for the purpose of regu-20


lating greenhouse gas emissions, and periodi-21


cally thereafter, using the best available science, 22


the Advisory Committee shall jointly provide to 23


the Secretary and the Administrator, respec-24


tively, and submit for publication a report con-25
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taining priority recommendations on how to en-1


sure the emission reduction integrity of the off-2


set projects under this title, including with re-3


gard to— 4


(i) quantifying credits for net emission 5


reductions resulting from offset projects; 6


(ii) determining additionality, includ-7


ing— 8


(I) the application of standards 9


that are specific to each project type; 10


and 11


(II) the use of methodologies that 12


account for business-as-usual prac-13


tices for an industry or facility type; 14


(iii) accounting for economic and 15


emission leakage associated with project 16


activities, including the application of sec-17


tor-specific leakage factors in order to re-18


flect net changes in emissions and seques-19


tration resulting from the project; 20


(iv) accounting for uncertainty and 21


application of uncertainty factors; 22


(v) methods to measure, verify, and 23


otherwise ensure project results with suffi-24
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cient scientific integrity to meet the objec-1


tives of the program; 2


(vi) establishing appropriate insurance 3


requirements, buffer reserves, or other op-4


tions to address the risk of reversals by 5


project type and conditions; 6


(vii) minimizing administrative costs 7


and burdens on project representatives; 8


and 9


(viii) meeting any other criteria the 10


Advisory Committee recommends be ap-11


plied to ensure that projects assist in meet-12


ing the overall objectives of a Federal law 13


enacted for the purpose of regulating 14


greenhouse gas emissions. 15


(B) RESPONSE.—Not later than 180 days 16


after the date of receipt of a report under sub-17


paragraph (A), the Secretary and the Adminis-18


trator shall jointly make available to the public 19


a response to the report. 20


(e) POWERS.— 21


(1) HEARINGS.—The Advisory Committee may, 22


with the consent of the Secretary and the Adminis-23


trator, hold such hearings, meet and act at such 24


times and places, take such testimony, and receive 25
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such evidence as the Advisory Committee considers 1


advisable to carry out this section. 2


(2) INFORMATION FROM FEDERAL AGENCIES.— 3


(A) IN GENERAL.—The Advisory Com-4


mittee may secure directly from a Federal agen-5


cy such information as the Advisory Committee 6


considers necessary to carry out this section. 7


(B) PROVISION OF INFORMATION.—On re-8


quest of the Chairperson of the Advisory Com-9


mittee, the head of the agency shall provide the 10


information to the Advisory Committee. 11


(3) POSTAL SERVICES.—The Advisory Com-12


mittee may use the United States mails in the same 13


manner and under the same conditions as other 14


agencies of the Federal Government. 15


(f) ADVISORY COMMITTEE PERSONNEL MATTERS.— 16


(1) COMPENSATION OF MEMBERS.— 17


(A) NON-FEDERAL EMPLOYEES.—A mem-18


ber of the Advisory Committee who is not an 19


officer or employee of the Federal Government 20


shall be compensated at a rate equal to the 21


daily equivalent of the annual rate of basic pay 22


prescribed for level IV of the Executive Sched-23


ule under section 5315 of title 5, United States 24


Code, for each day (including travel time) dur-25
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ing which the member is engaged in the per-1


formance of the duties of the Advisory Com-2


mittee. 3


(B) FEDERAL EMPLOYEES.—A member of 4


the Advisory Committee who is an officer or 5


employee of the Federal Government shall serve 6


without compensation in addition to the com-7


pensation received for the services of the mem-8


ber as an officer or employee of the Federal 9


Government. 10


(2) TRAVEL EXPENSES.—A member of the Ad-11


visory Committee shall be allowed travel expenses, 12


including per diem in lieu of subsistence, at rates 13


authorized for an employee of an agency under sub-14


chapter I of chapter 57 of title 5, United States 15


Code, while away from the home or regular place of 16


business of the member in the performance of the 17


duties of the Advisory Committee. 18


SEC. 103. ESTABLISHMENT OF PROGRAM TO CREDIT EMIS-19


SION REDUCTIONS FROM UNCAPPED DOMES-20


TIC SOURCES AND SINKS. 21


(a) PROGRAM.— 22


(1) IN GENERAL.—Not later than 1 year after 23


the date of enactment of this Act, the Administrator 24


and the Secretary shall, in accordance with this title, 25
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establish a program to govern the creation of credits 1


from emission reductions from uncapped domestic 2


sources and sinks while ensuring that offset credits 3


represent additional greenhouse gas emission reduc-4


tions in accordance with section 105. 5


(2) EMISSION REDUCTION INTEGRITY; RULE-6


MAKING.—In carrying out the program under this 7


section, the Administrator and the Secretary shall, 8


to the maximum extent practicable— 9


(A) protect the emission reduction integ-10


rity of the program while minimizing burdens 11


on offset project representatives; 12


(B) prioritize rulemaking for activities that 13


present the fewest technical challenges and 14


greatest certainty of net atmospheric benefit, 15


considering the recommendations of— 16


(i) the Advisory Committee submitted 17


under section 102; 18


(ii) the Department of the Interior; 19


(iii) the Secretary of Commerce, with 20


respect to any coastal, ocean or marine off-21


set project; and 22


(iv) other Federal agencies; 23


(C) ensure that consistent requirements 24


and procedures apply in the case of offset 25
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project types that fall within the respective pur-1


views of the Administrator and the Secretary; 2


and 3


(D) ensure that the program meets the re-4


quirements of section 105. 5


(b) REGISTRY.—Not later than 1 year after the date 6


of enactment of this Act, the Administrator, in consulta-7


tion with the Secretary and the heads of other appropriate 8


Federal agencies, shall establish a registry (or expand an 9


established emission allowance registry) for use in record-10


ing approved credits issued under this section to reflect 11


emission reductions from uncapped sources and sinks. 12


(c) DEPARTMENT OF AGRICULTURE ROLE.—In addi-13


tion to the duties described in subsection (a) and section 14


1245 of the Food Security Act of 1985 (16 U.S.C. 3845), 15


the Secretary shall, with respect to relevant or appropriate 16


projects relating to emission reductions from uncapped 17


sources and sinks in agriculture and forestry— 18


(1) gather inventory data on carbon stocks and 19


fluxes to inform rulemaking with respect to agricul-20


tural and forestry sectors; 21


(2) administer as the lead agency the duties 22


prescribed under sections 104, 105, 106, and 109 23


for agricultural and forestry offset projects; 24







15 


END09F94 S.L.C. 


(3) prepare the Forest Service, the Natural Re-1


sources Conservation Service, the Farm Service 2


Agency, and other applicable entities to make avail-3


able to landowners and project representatives car-4


bon sequestration data and other information on ag-5


ricultural and forest land that are necessary to as-6


sist landowners and project representatives in esti-7


mating carbon sequestration rates by land area or 8


appropriate region, forest type, soil type, and other 9


appropriate factors; 10


(4) make available technical assistance to land-11


owners undertaking activities in preparation for the 12


sale of carbon credits derived from activities on the 13


land of the landowners, including work and opportu-14


nities with aggregators and third-party verifiers pur-15


suant to section 107; 16


(5) take into consideration expanding existing 17


training and accreditation programs of the Natural 18


Resources Conservation Service for third-party tech-19


nical service providers to provide training and ac-20


creditation for third-party verifiers pursuant to sec-21


tion 107; 22


(6) conduct, as appropriate, outreach, edu-23


cation, and training through the extension services 24


of land-grant colleges and universities; and 25
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(7) promulgate such regulations as are nec-1


essary to carry out the functions of the Secretary 2


under this title. 3


SEC. 104. ELIGIBLE PROJECTS. 4


(a) LIST OF ELIGIBLE PROJECT TYPES.—Each ap-5


propriate official shall establish and maintain a list of 6


types of offset projects eligible to generate offset credits 7


under this title. 8


(b) INITIAL LIST OF PROJECT TYPES.— 9


(1) IN GENERAL.—Each appropriate official 10


shall establish an initial list of eligible project types 11


under subsection (a). 12


(2) EMISSION REDUCTION ACTIVITIES.—The 13


appropriate official shall include on the list required 14


under this subsection, at a minimum, activities that 15


provide emission reductions and meet the require-16


ment of section 105, including— 17


(A) methane collection at mines, landfills, 18


and natural gas systems; 19


(B) fugitive emissions from the oil and gas 20


sector that reduce greenhouse gas emissions 21


that would otherwise have been flared or vent-22


ed; 23


(C) nonlandfill projects that involve collec-24


tion, combustion, or avoidance of emissions 25
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from organic waste streams that would have 1


otherwise emitted methane into the atmosphere, 2


including manure management, composting, or 3


anaerobic digestion projects; 4


(D) projects involving afforestation or re-5


forestation of acreage not forested as of Janu-6


ary 1, 2009; 7


(E) forest management resulting in an in-8


crease in forest carbon stores, including har-9


vested wood products; 10


(F) projects that capture and geologically 11


sequester uncapped greenhouse gas emissions 12


with or without enhanced oil or methane recov-13


ery in active or depleted oil, carbon dioxide, 14


natural gas reservoirs or other geological forma-15


tions; 16


(G) recycling and waste minimization 17


projects; 18


(H) projects to abate the production of ni-19


trous oxide at nitric acid production facilities 20


and other stationary sources; 21


(I) projects for biochar production and use; 22


(J) projects that destroy ozone-depleting 23


substances that have been phased out of pro-24


duction; 25
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(K) projects in communities reliant on 1


small, isolated electricity grids involving conver-2


sion from diesel to renewable sources of energy, 3


including electricity generation facilities with 4


emissions below required levels for compliance 5


with any limitation on district or home heating 6


in those communities; 7


(L) projects relating to agricultural, grass-8


land, and rangeland sequestration and manage-9


ment practices, including— 10


(i) altered tillage practices, including 11


the avoided abandonment of conservation 12


practices; 13


(ii) winter cover cropping, continuous 14


cropping, and other means to increase bio-15


mass returned to soil in lieu of planting 16


followed by fallowing; 17


(iii) the use of technology or practices 18


to improve the management of nitrogen 19


fertilizer use, including slow and con-20


trolled-release fertilizers (including ab-21


sorbed, coated, occluded, or reacted fer-22


tilizers) and stabilized nitrogen fertilizers 23


(including urease, nitrification inhibitors, 24
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and nitrogen stabilizers) that are recog-1


nized by State regulators of fertilizers; 2


(iv) reduction in methane emissions 3


from rice cultivation; 4


(v) reduction in carbon emissions 5


from organically managed soils and farm-6


ing practices used on certified organic 7


farms; 8


(vi) reduction in greenhouse gas emis-9


sions due to changes in animal manage-10


ment practices, including dietary modifica-11


tions and pasture-based livestock systems; 12


(vii) resource-conserving crop rota-13


tions of at least 3 years; and 14


(viii) practices that will increase the 15


sequestration of carbon in soils on crop-16


land, hayfields, native and planted grazing 17


land, grassland, or rangeland; 18


(M) projects for changes in carbon stocks 19


attributed to land management change, includ-20


ing— 21


(i) improved management or restora-22


tion of cropland, grassland, rangeland (in-23


cluding grazing practices), and forest land; 24
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(ii) avoided conversion that would oth-1


erwise release carbon stocks; 2


(iii) reduced deforestation; 3


(iv) management and restoration of 4


peatland or wetland 5


(v) urban tree-planting, landscaping, 6


greenway construction, and maintenance; 7


(vi) sequestration of greenhouse gases 8


through management of tree crops; 9


(vii) adaptation of plant traits or new 10


technologies that increase sequestration by 11


forests; and 12


(viii) projects to restore or prevent the 13


conversion, loss, or degradation of vege-14


tated marine coastal habitats; 15


(N) projects that reduce emission reduc-16


tions from manure and effluent, including— 17


(i) waste aeration; 18


(ii) biogas capture and combustion; 19


and 20


(iii) improved management or applica-21


tion to agricultural land; and 22


(O) projects that reduce the intensity of 23


greenhouse gas per unit of agricultural produc-24


tion. 25
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(c) MODIFICATIONS TO THE LISTS OF ELIGIBLE 1


TYPES OF OFFSET PROJECT.— 2


(1) MODIFICATIONS.— 3


(A) IN GENERAL.—At any time, after tak-4


ing into consideration any relevant rec-5


ommendations of the Advisory Committee, the 6


appropriate official may by regulation deter-7


mine whether to add additional types of 8


projects, pursuant to subsection (a), to the list 9


of eligible projects of the appropriate official 10


under subsection (a). 11


(B) CRITERION FOR ADDITION.—The ap-12


propriate official shall add a type of project to 13


an eligible list in accordance with subparagraph 14


(A) only if the type of project to be added is ca-15


pable of generating emission reductions that 16


meet the requirements under this title. 17


(C) PETITION FOR ADDITION.— 18


(i) IN GENERAL.—Any person may 19


petition the appropriate official at any time 20


to add a type of project to a list described 21


in subsection (a). 22


(ii) RESPONSE.—Not later than 180 23


days after the date of receipt of the peti-24
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tion, the appropriate official shall respond 1


to the petition. 2


(2) REMOVALS FROM THE LIST.— 3


(A) IN GENERAL.—Not later than January 4


1, 2015, and every 3 years thereafter, the ap-5


propriate official shall determine whether to re-6


move types of projects, pursuant to subsection 7


(b), from the eligible list of the appropriate offi-8


cial. 9


(B) REQUIREMENTS.—The appropriate of-10


ficial may remove a type of project from the eli-11


gible list of the appropriate official only— 12


(i) by regulation; and 13


(ii) if— 14


(I) the type of project has be-15


come required by law (including a reg-16


ulation); 17


(II) the agency with responsi-18


bility for administering the project de-19


termines that the environmental harm 20


resulting from the type of project ex-21


ceeds the greenhouse gas emission 22


abatement benefits of the project; 23


(III) the project activity has be-24


come predominant, and would remain 25
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predominant even without the avail-1


ability of offset credits. 2


(IV) the project type does not 3


meet the requirements of this title. 4


SEC. 105. REQUIREMENTS FOR OFFSET PROJECTS. 5


(a) METHODOLOGIES.—Not later than 1 year after 6


the date of inclusion of a project type on an eligible list 7


under section 104(a), the appropriate official shall by reg-8


ulation establish for that project type 1 or more standard-9


ized methodologies (giving priority to projects with well- 10


established methodologies) or performance standards that 11


can be developed so that the project type can meet the 12


requirements of this section— 13


(1) for use in determining the additionality of 14


greenhouse gas emission reductions achieved by an 15


offset project of that type, that ensures, at a min-16


imum, that any greenhouse gas emission reduction is 17


considered additional only to the extent that the 18


emission reduction results from activities that— 19


(A) are not required by or undertaken to 20


comply with any law (including any regulation 21


or consent order, but excluding any contract); 22


(B) were not commenced prior to January 23


1, 2009, except for offset project activities de-24


scribed in section 110 that commenced after 25
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January 1, 2001, and were registered as of the 1


date of enactment of this Act under an offset 2


program with respect to which the Adminis-3


trator and the Secretary have made an affirma-4


tive determination under paragraph (2) or (3) 5


of section 110(a) or section 110(e); and 6


(C) exceed the activity baseline established 7


under subparagraph (B); 8


(2) for use in establishing activity baselines for 9


offset projects of that type, which activity baselines 10


shall be established by the appropriate official to re-11


flect a conservative estimate of business-as-usual 12


performance or practices for the relevant type of ac-13


tivity such that the baseline provides a science-based 14


margin of safety to ensure the emission integrity of 15


offsets calculated in reference to the baseline, includ-16


ing (in the case of an agricultural or forestry offset 17


project) the establishment by the Secretary of a tem-18


porary baseline for offset projects of that type to es-19


tablish a date after which offset credits may be cal-20


culated with respect to the baseline that may reflect 21


a continuation of practices in place prior to the 22


adoption of the offset project; 23


(3) for use in determining the extent to which 24


greenhouse gas emission reductions achieved by an 25
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offset project of that type exceed a relevant activity 1


baseline, including protocols for use in monitoring 2


and accounting for uncertainty; and 3


(4) for use in accounting for and mitigating po-4


tential leakage, if any, from an offset project of that 5


type, taking uncertainty into account. 6


(b) ACCOUNTING FOR REVERSALS.— 7


(1) ACCOUNTING.— 8


(A) IN GENERAL.—For each type of se-9


questration project listed under section 104, the 10


appropriate official shall prescribe such mecha-11


nisms to ensure that any sequestration with re-12


spect to which an offset credit is issued under 13


this title results in a net increase in sequestra-14


tion, and that a full and transparent account is 15


taken of any actual or potential reversal of the 16


sequestration, with an adequate margin of safe-17


ty for the complete term of an offset project 18


agreement approved under section 106. 19


(B) MINIMUM MECHANISMS.—The appro-20


priate official shall prescribe at least 1 of the 21


following mechanisms to meet the requirements 22


of this paragraph: 23


(i) An offsets reserve, pursuant to 24


paragraph (2). 25
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(ii) Insurance that provides for pur-1


chase and provision to the appropriate offi-2


cial for retirement of a quantity of offset 3


credits or emission allowances equal in 4


number to the tons of carbon dioxide 5


equivalents of greenhouse gas emissions re-6


leased due to reversal. 7


(iii) Another mechanism that the ap-8


propriate official determines satisfies the 9


requirements of this title. 10


(2) OFFSETS RESERVE.— 11


(A) IN GENERAL.—An offsets reserve re-12


ferred to in paragraph (1)(B)(i) is a program 13


under which, before issuance of offset credits 14


under this title, the appropriate official shall— 15


(i) subtract and reserve from the 16


quantity to be issued a quantity of offset 17


credits based on the risk of reversal; and 18


(ii)(I) hold those reserved offset cred-19


its in the offsets reserve; and 20


(II) register the holding of the re-21


served offset credits in the registry estab-22


lished under section 103(b). 23


(B) PROJECT REVERSAL.— 24
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(i) IN GENERAL.—If a reversal has 1


occurred with respect to an offset project 2


for which offset credits are reserved under 3


this paragraph, the appropriate official 4


shall remove offset credits from the offsets 5


reserve and cancel the credits to fully ac-6


count for the tons of carbon dioxide equiv-7


alent that are no longer sequestered. 8


(ii) INTENTIONAL REVERSALS.—If the 9


appropriate official determines that a re-10


versal was intentional, the offset project 11


representative for the relevant offset 12


project shall place into the offsets reserve 13


a quantity of offset credits, or combination 14


of offset credits and emission allowances, 15


equal in number to 150 percent of the 16


number of reserve offset credits that were 17


canceled due to the reversal pursuant to 18


clause (i). 19


(C) USE OF RESERVED OFFSET CRED-20


ITS.—Offset credits placed into the offsets re-21


serve under this paragraph may not be used to 22


comply with other obligations under a Federal 23


law enacted for the purpose of regulating green-24


house gas emissions. 25
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(3) CARBON AGREEMENTS AND LAND USE 1


FLEXIBILITY.— 2


(A) APPLICABILITY.— 3


(i) IN GENERAL.—With respect to an 4


agricultural, forestry, or any other seques-5


tration practice listed under section 104 6


that sequesters greenhouse gases, the Sec-7


retary may develop mechanisms in addition 8


to paragraphs (1) and (2) in order to en-9


sure that less-than-perpetual sequestration 10


agreements under this subsection meet the 11


requirements of this section and maintain 12


the integrity of the overall emission reduc-13


tion targets of a Federal law enacted for 14


the purpose of regulating greenhouse gas 15


emissions. 16


(ii) MECHANISMS.—The mechanisms 17


shall include— 18


(I) a specific duration of the in-19


tended sequestration activity; 20


(II) clear liability for carbon ac-21


counting; 22


(III) sequential activities; 23
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(IV) adequate monitoring and ac-1


counting systems to maintain the 2


emission reduction targets; 3


(V) carbon easements; or 4


(VI) any other option that meets 5


the requirements of this section, as 6


determined by the Secretary. 7


(B) RESPONSIBILITY FOR ACCOUNTING.— 8


To account for the termination of any offset 9


agreement approved under section 106 or the 10


termination of the sequestration activity, the 11


Secretary may allow the agreement to assign li-12


ability to any part of the agreement for the 13


purposes of carbon accounting. 14


(c) CREDITING PERIODS.— 15


(1) IN GENERAL.—For each offset project type, 16


the appropriate official shall specify a crediting pe-17


riod, and establish provisions for petitions for new 18


crediting periods, in accordance with this subsection. 19


(2) DURATION.— 20


(A) IN GENERAL.—Except as provided in 21


subparagraph (B), the crediting period shall be 22


not less than 5 nor greater than 10 years. 23
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(B) FORESTRY PROJECTS.—The crediting 1


period for a forestry offset project shall not ex-2


ceed 30 years. 3


(3) ELIGIBILITY.— 4


(A) IN GENERAL.—An offset project shall 5


be eligible to generate offset credits under this 6


title only during the crediting period of the off-7


set project. 8


(B) REMAINING ELIGIBILITY.—Except as 9


provided in paragraph (4), during a crediting 10


period described in subparagraph (A), an offset 11


project shall remain eligible to generate offset 12


credits, subject to the methodologies and 13


project type eligibility list that applied as of the 14


date of project approval under section 106. 15


(4) PETITION FOR NEW CREDITING PERIOD.— 16


(A) IN GENERAL.—An offset project rep-17


resentative may petition for a new crediting pe-18


riod to commence after termination of a cred-19


iting period, subject to the methodologies and 20


project type eligibility list in effect at the time 21


at which the petition is submitted. 22


(B) TIMING OF SUBMISSION.—A petition 23


may not be submitted under this paragraph 24
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more than 1 year before the end of the pending 1


crediting period. 2


(C) RESPONSE.—The appropriate official 3


shall make a determination on the petition in 4


accordance with section 106. 5


(d) EMISSION REDUCTION INTEGRITY.—In estab-6


lishing the requirements under this section, the appro-7


priate official shall apply conservative assumptions or 8


methods to maximize the probability that the emission re-9


duction integrity of Federal benchmarks or mandates are 10


not compromised. 11


(e) PREEXISTING METHODOLOGIES.—In promul-12


gating requirements under this section, the appropriate of-13


ficial shall give due consideration to methodologies for off-14


set projects existing as of the date of enactment of this 15


Act. 16


(f) ADDITIONAL BENEFITS.—Nothing in this section 17


precludes an offset project from meeting the requirements 18


of this section, or from approval under section 106, only 19


because the relevant activity under section 104 receives 20


an additional payment from another source for an ecologi-21


cal service other than emission reductions, including con-22


servation program payments. 23


(g) DATA COLLECTION.—The appropriate official 24


shall collect such data as are necessary to assess a range 25
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of factors relative to the performance and effects of any 1


offset project type. 2


SEC. 106. APPROVAL. 3


(a) PROJECT PETITION.— 4


(1) IN GENERAL.—Not later than the date of 5


submission of the first verification report for an off-6


set project under section 107, the offset project rep-7


resentative shall submit to the appropriate official a 8


petition for approval of the offset project. 9


(2) PETITION REQUIREMENTS.—As part of the 10


regulations promulgated under this title, the appro-11


priate official shall include provisions for, and shall 12


specify, the required components of an offset project 13


approval petition submitted under this subsection, 14


including— 15


(A) designation of an offset project rep-16


resentative; and 17


(B) any other information that the appro-18


priate official considers to be necessary— 19


(i) to determine whether the offset 20


project meets the established criteria under 21


this section; and 22


(ii) to meet the purposes and require-23


ments of this title. 24


(b) APPROVAL AND NOTIFICATION.— 25
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(1) IN GENERAL.—Not later than 30 days after 1


receiving a complete approval petition under sub-2


section (a), the appropriate official shall— 3


(A)(i) make determinations on whether to 4


approve an offset plan and on the quantity of 5


greenhouse gas emissions that have been re-6


duced or avoided, or greenhouse gases that have 7


been sequestered, by the offset practice in an 8


approved and verified offset project plan; and 9


(ii) notify the offset project developer in 10


writing of the determination; and 11


(B) based on the determination under sub-12


paragraph (A)— 13


(i) approve or deny the petition in 14


writing; 15


(ii) notify the offset project represent-16


ative in writing of the determination; and 17


(iii) if the petition is denied, provide 18


the reasons for denial. 19


(2) RESUBMISSION.—After an offset project is 20


approved, the offset project representative shall not 21


be required to resubmit an approval petition during 22


the crediting period of the offset project. 23
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(c) APPEAL.—The appropriate official shall establish 1


mechanisms for appeal and review of determinations made 2


under this section. 3


(d) THIRD-PARTY REVIEW.—The appropriate official 4


may provide for accreditation of independent third parties 5


to provide recommendations to the appropriate official on 6


approvals under this section. 7


(e) VOLUNTARY PREAPPROVAL REVIEW.— 8


(1) IN GENERAL.—The appropriate official may 9


establish a voluntary preapproval review procedure 10


to allow an offset project representative to request 11


the appropriate official to conduct a preliminary eli-12


gibility review for an offset project. 13


(2) FINDINGS.—Any findings of a review de-14


scribed in paragraph (1) shall not be binding upon 15


the appropriate official. 16


(3) REQUIREMENTS.—The voluntary 17


preapproval review procedure shall require— 18


(A) the offset project representative to 19


submit such basic project information as the 20


appropriate official requires to provide a mean-21


ingful review; and 22


(B) a response from the appropriate offi-23


cial not later than 30 days after the date of re-24
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ceipt by the appropriate official of a request for 1


review under this subsection. 2


SEC. 107. VERIFICATION OF OFFSET PROJECTS. 3


(a) IN GENERAL.—As part of the regulations promul-4


gated under this title, the Secretary and the Administrator 5


shall jointly establish requirements, including protocols, 6


for verification of the quantity of greenhouse gas emission 7


reductions that have resulted from an offset project. 8


(b) VERIFICATION REPORTS.— 9


(1) IN GENERAL.—The regulations described in 10


subsection (a) shall require an offset project rep-11


resentative to submit a report, prepared by a third- 12


party verifier accredited under subsection (d), pro-13


viding such information as the appropriate official 14


requires to determine the quantity of greenhouse gas 15


emission reductions resulting from the offset project. 16


(2) SCHEDULES.—The appropriate officials 17


shall jointly prescribe schedules for the submission 18


of verification reports under paragraph (1). 19


(3) REQUIREMENTS.—The appropriate official 20


shall specify the required components of a 21


verification report required under subsection (a), in-22


cluding— 23
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(A) the name and contact information for 1


the offset project representative for the offset 2


project; 3


(B) the quantity of greenhouse gas emis-4


sion reductions; 5


(C) the methodologies applicable to the 6


project pursuant to section 105; 7


(D) a certification that the project meets 8


the applicable requirements; 9


(E) a certification establishing that the 10


conflict of interest requirements in the regula-11


tions promulgated under this title have been 12


complied with; and 13


(F) any other information that the appro-14


priate official considers to be necessary to 15


achieve the purposes of this title. 16


(c) APPEALS.—The appropriate official shall estab-17


lish procedures for appeal and review of determinations 18


made under this section. 19


(d) VERIFIER ACCREDITATION.— 20


(1) IN GENERAL.—As part of the regulations 21


promulgated under this title, the appropriate offi-22


cials shall jointly establish a process and require-23


ments for periodic accreditation of third-party 24
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verifiers to ensure that those verifiers are profes-1


sionally qualified and have no conflicts of interest. 2


(2) STANDARDS.— 3


(A) AMERICAN NATIONAL STANDARDS IN-4


STITUTE ACCREDITATION.— 5


(i) IN GENERAL.—The appropriate of-6


ficials may jointly accredit, or accept for 7


purposes of accreditation under this sub-8


section, verifiers accredited under the 9


American National Standards Institute ac-10


creditation program in accordance with 11


standard 14065 of the International Orga-12


nization of Standards. 13


(ii) REQUIREMENT.—The appropriate 14


officials shall accredit, or accept for ac-15


creditation, verifiers under this subpara-16


graph only if the appropriate official finds 17


that the American National Standards In-18


stitute accreditation program provides suf-19


ficient assurance that the requirements of 20


this title will be met. 21


(B) USDA AND EPA ACCREDITATION.—As 22


part of the regulations promulgated under this 23


title, the appropriate officials may jointly estab-24


lish accreditation standards for verifiers under 25
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this subsection, including related training and 1


testing programs and requirements. 2


(3) PUBLIC ACCESSIBILITY.—Each verifier 3


meeting the requirements for accreditation in ac-4


cordance with this subsection shall be listed in a 5


publicly accessible database, which shall be main-6


tained and updated jointly by the appropriate offi-7


cials. 8


(e) ADDITIONAL TECHNOLOGY.—The Administrator 9


and the Secretary may coordinate and use available re-10


sources of any Federal agency, State agency, or other ap-11


propriate source that coordinates or collects data from any 12


appropriate technology (including data imaging, remote 13


sensing, light detection and ranging, or other satellite 14


technologies) to verify emission reductions generated 15


under this title. 16


SEC. 108. ISSUANCE OF OFFSET CREDITS. 17


(a) ISSUANCE OF OFFSET CREDITS.—The Adminis-18


trator, in consultation with the Secretary with regards to 19


domestic agricultural and forestry projects, shall issue 1 20


offset credit to an offset project representative for each 21


ton of carbon dioxide equivalent in emission reductions 22


from an offset project that the appropriate official has 23


verified pursuant to section 107. 24
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(b) TIMING.—Offset credits meeting the criteria de-1


scribed in subsection (a) shall be issued by the Adminis-2


trator not later than 14 days after the date on which the 3


Administrator receives notice of the determination under 4


section 106, including approval and verification informa-5


tion. 6


(c) REGISTRATION.—In the case of domestic agricul-7


tural and forestry projects the Administrator, in consulta-8


tion with the Secretary , shall assign a unique serial num-9


ber to and register each offset project to be issued under 10


this title pursuant to section 103(b). 11


SEC. 109. AUDITS AND REVIEWS. 12


(a) IN GENERAL.—The appropriate officials shall, on 13


an ongoing basis, conduct random audits and reviews of 14


offset projects. 15


(b) MINIMUM AUDITS AND REVIEWS.—For each fis-16


cal year, the appropriate officials shall conduct audits and 17


reviews, at minimum, for a representative sample of 18


project types, geographical areas, verification standards 19


and certified verifiers, and specific administrative proc-20


esses of that offset program. 21


(c) PUBLIC AVAILABILITY OF INFORMATION.—The 22


appropriate officials shall make the results of all audits, 23


in the aggregate, and reviews conducted under this section 24


available to the public. 25
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(d) DELEGATION.— 1


(1) IN GENERAL.—The appropriate official may 2


delegate to a State or tribal government the respon-3


sibility for conducting audits under this section if 4


the appropriate official finds that— 5


(A) the program proposed by the State or 6


tribal government provides assurances equiva-7


lent to the assurances provided by the auditing 8


program of the appropriate official; and 9


(B) the integrity of the offset program 10


under this title will be maintained. 11


(2) AUDITS BY APPROPRIATE OFFICIAL.—Noth-12


ing in this subsection prevents an appropriate offi-13


cial from conducting any audit the appropriate offi-14


cial considers appropriate. 15


SEC. 110. EARLY OFFSET SUPPLY. 16


(a) DEFINITION OF QUALIFIED EARLY OFFSET PRO-17


GRAM.—In this section, the term ‘‘qualified early offset 18


program’’ means any regulatory or voluntary greenhouse 19


gas emission offset program approved under subsection 20


(b). 21


(b) PROGRAM APPROVAL.— 22


(1) IN GENERAL.—The administrator of a regu-23


latory or voluntary greenhouse gas emission offset 24


program may apply to the Administrator and the 25
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Secretary for approval as a qualified early offset 1


program under this subsection. 2


(2) DETERMINATIONS.—The Administrator, in 3


conjunction with the Secretary, shall— 4


(A) not later than 30 days after the date 5


of enactment of this Act, establish a process to 6


receive applications received under this sub-7


section; and 8


(B) not later than 180 days after the date 9


of receipt of any application received under this 10


subsection, make a determination on the appli-11


cation. 12


(3) CRITERIA FOR APPROVAL.—The Adminis-13


trator, in conjunction with the Secretary, shall ap-14


prove as a qualified early offset program under this 15


subsection any regulatory or voluntary greenhouse 16


gas emission offset program that— 17


(A) was established before January 1, 18


2009; 19


(B) has developed or approved offset 20


project-type standards, methodologies, and pro-21


tocols through a public consultation process or 22


a public peer review process; 23
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(C) has made available to the public the 1


standards, methodologies, and protocols of the 2


program for emission reduction projects; 3


(D) requires that all emission reductions 4


be verified by a State regulatory agency or an 5


accredited third-party independent verification 6


entity; 7


(E) requires that all issued credits be reg-8


istered in a publicly accessible registry, with in-9


dividual serial numbers assigned for each ton of 10


carbon dioxide equivalent emission reductions; 11


and 12


(F) ensures that no credits are issued for 13


activities for which the administrator of the 14


program has funded, solicited, or served as a 15


fund administrator for the development of the 16


project or activity that caused the emission re-17


duction. 18


(4) REVOCATION OR DISAPPROVAL.—The Ad-19


ministrator, in conjunction with the Secretary, 20


may— 21


(A) revoke the approval of a qualified early 22


offset program under this subsection if the pro-23


gram does not meet the criteria described in 24


paragraph (3); or 25
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(B) determine that a regulatory or vol-1


untary greenhouse gas emission offset program 2


shall not be considered a qualified early offset 3


program with respect to a particular project 4


type if, as determined by the Administrator, in 5


conjunction with the Secretary, the standard, 6


methodology, or protocol of the program for 7


that project type fails to ensure that credits 8


only will be provided for emission reductions 9


that are measurable, additional, verifiable, and 10


enforceable. 11


(c) OFFSET CREDITS.—Subject to subsections (d), 12


(e), and (f), the Administrator, in conjunction with the 13


Secretary, shall issue 1 offset credit for each ton of carbon 14


dioxide equivalent in emission reductions achieved— 15


(1) under an offset project that commenced 16


after January 1, 2001; and 17


(2) for which a credit was issued under a quali-18


fied early offset program. 19


(d) INELIGIBLE CREDITS.—Subsection (b) shall not 20


apply to offset credits that have expired or have been re-21


tired, canceled, or used for compliance under a program 22


established under State or tribal law (including a regula-23


tion). 24
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(e) LIMITATION.—Notwithstanding subsection (c)(1), 1


offset credits shall be issued under this section only for 2


a crediting period pursuant to section 105(c) that— 3


(1) commences— 4


(A) not earlier than January 1, 2001; and 5


(B) not later than the date on which the 6


regulations for methodologies promulgated 7


under this title take effect; and 8


(2) does not exceed the shorter of— 9


(A) 10 years; or 10


(B) the established crediting period for the 11


project (in accordance with the rules of the 12


qualified early offset program). 13


(f) PRECLUSION OF DOUBLE PAYMENT.—Emission 14


reductions shall not receive credits under this section if 15


the emission reductions— 16


(1) occurred prior to January 1, 2009; and 17


(2) were awarded payments pursuant to the au-18


thority of the Secretary under the carbon conserva-19


tion program established under title II. 20


(g) RETIREMENT OF CREDITS.—The Administrator 21


shall ensure, to the maximum extent practicable, that off-22


set credits described in subsection (c) are retired for pur-23


poses of use under a program described in subsection (d). 24
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(h) INTERNATIONAL REDUCED DEFORESTATION 1


PROJECTS.— 2


(1) IN GENERAL.—Subject to paragraphs (2) 3


and (3), the Administrator shall issue under this 4


subsection 1 offset credit for each ton of carbon di-5


oxide equivalent emissions reduced by an offset 6


project that— 7


(A) is an international reduced deforest-8


ation project; 9


(B) started after January 1, 2001; 10


(C) not later than 2 years after the date 11


of enactment of this Act, is registered with a 12


regulatory or voluntary greenhouse gas emission 13


offset program that the Administrator deter-14


mines— 15


(i) meets all of the requirements of 16


subsection (b) and 17


(ii) was established under State law 18


(including regulations) or designated by a 19


State as an offset registry prior to Janu-20


ary 1, 2009; and 21


(D) is issued offset credits for the emission 22


reductions achieved by the project under an off-23


set program for which the Administrator has 24
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made an affirmative determination under sub-1


paragraph (C). 2


(2) INCONSISTENCY WITH CERTAIN PUR-3


POSES.—Paragraph (1) shall not apply if the Ad-4


ministrator makes a determination, not later than 5


90 days after the date on which public notice is pro-6


vided of a project petition, that a project is incon-7


sistent with the policies established under any Fed-8


eral law enacted for the purpose of regulating green-9


house gas emissions to protect the rights and inter-10


ests of local communities and to protect forest eco-11


systems. 12


(3) LIMITATION.—Notwithstanding subsection 13


(e), offset credits shall be issued under this sub-14


section only for greenhouse gas emission reductions 15


that occur under an eligible international reduced 16


deforestation project during the period beginning on 17


January 1, 2009, and ending on— 18


(A) in the case of a project located in a 19


country that accounts for less than 1 percent of 20


the global greenhouse gas emissions and less 21


than 3 percent of global forest-sector and land 22


use change greenhouse gas emissions, December 23


31 of the first full calendar year following the 24
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effective date of regulations promulgated to 1


carry out this title; or 2


(B) in the case of a project located in a 3


country that does not meet the criteria de-4


scribed in subparagraph (A), the date that is 2 5


years after the date of enactment of this Act. 6


SEC. 111. PROGRAM REVIEW AND REVISION. 7


At least once every 5 years, the Administrator, in 8


consultation with the Secretary, shall review, based on new 9


or updated information and taking into consideration the 10


recommendations of the Advisory Committee— 11


(1) the list of eligible project types established 12


under section 104; 13


(2) the methodologies established, including 14


specific activity baselines, under section 105; 15


(3) the reversal requirements and mechanisms 16


established or prescribed under section 105; 17


(4) measures to improve the accountability of 18


the offsets program; and 19


(5) any other requirements established under 20


this title to ensure the environmental integrity and 21


effective operation of this title. 22
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SEC. 112. ADDITIONAL REGULATORY STANDARDS FOR 1


EMISSION REDUCTIONS. 2


(a) IN GENERAL.—Nothing in this title authorizes 3


the Administrator to promulgate any additional regulatory 4


standards for emission reductions from any project or ac-5


tivity (including emission reductions from any non-fossil 6


fuel agricultural source) carried out under this title. 7


(b) ALLOWANCE OR CREDIT OBLIGATIONS.—No per-8


son shall be required to hold allowances or credits for 9


emissions resulting from the use of gas as an energy 10


source if the gas is derived from a domestic methane offset 11


project approved under this title. 12


(c) RELATIONSHIP TO OTHER LAWS.—Notwith-13


standing any other provision of law, emissions that are 14


limited under this title shall not be subject to any other 15


limitation that is established under a Federal law enacted 16


or applied for the purpose of regulating greenhouse gas 17


emissions. 18


SEC. 113. USE OF CREDITS FOR COMPLIANCE PURPOSES. 19


The Administrator shall promulgate regulations to 20


require that, for each calendar year beginning with the 21


first fiscal year in which the limitation on the emission 22


of greenhouse gases under a Federal law enacted for the 23


purpose of regulating greenhouse gas emissions takes ef-24


fect, owners and operators of facilities that are subject to 25


regulation under that law may satisfy the allowance sub-26
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mission requirements of the owners and operators under 1


that law by submitting credits generated pursuant to this 2


title. 3


TITLE II—CARBON 4


CONSERVATION PROGRAM 5


SEC. 201. DEFINITIONS. 6


In this title: 7


(1) FUND.—The term ‘‘Fund’’ means the Car-8


bon Conservation Fund established under section 9


203. 10


(2) PROGRAM.—The term ‘‘program’’ means 11


the carbon conservation program established under 12


section 202. 13


(3) SECRETARIES.—The term ‘‘Secretaries’’ 14


means the Secretary of Agriculture and Secretary of 15


the Interior, as appropriate. 16


SEC. 202. CARBON CONSERVATION PROGRAM. 17


(a) IN GENERAL.—The Secretary of Agriculture shall 18


establish, and jointly administer with the Secretary of the 19


Interior, a carbon conservation program for the purpose 20


of promoting greenhouse gas emissions reduction or car-21


bon sequestration. 22


(b) FORESTRY ACTIVITIES.—The Secretary of Agri-23


culture shall designate the Chief of the Forest Service to 24


carry out all forestry-related components of the program. 25
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(c) PURPOSES.— 1


(1) IN GENERAL.—In carrying out the program, 2


the Secretaries shall provide incentives to land-3


owners or grazing contractor holders to carry out 4


projects or activities that reduce greenhouse gas 5


emissions or sequester or permanently store carbon. 6


(2) ADMINISTRATION.—In administering the 7


program, the Secretaries shall ensure that projects 8


or activities conducted under this title— 9


(A) do not receive offset credits for the 10


same activity under title I; 11


(B) reward the continuation of practices by 12


early adopters of conservation practices (includ-13


ing no-till agricultural practices) that provide 14


carbon sequestration benefits; 15


(C) support the development of new meth-16


odologies for landowners to participate in offset 17


projects under title I; 18


(D) ensure that individuals and entities 19


that took action prior to the implementation of 20


the offset program under title I, and do not 21


qualify for early offset credits under section 22


110, are not placed at a competitive disadvan-23


tage; 24
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(E) improve management of privately- 1


owned agricultural land, grassland, and forest 2


land that results in an increase in carbon se-3


questration; 4


(F) avoid conversion of land (including na-5


tive grassland, native prairie, rangeland, crop-6


land, or forest land) that would result in an in-7


crease of greenhouse gas emissions or a loss of 8


carbon sequestration; and 9


(G) encourage improvements and manage-10


ment practices that include sequestration bene-11


fits on Federal land and private land. 12


(d) METHODS.— 13


(1) IN GENERAL.—In carrying out the program, 14


the Secretaries shall provide incentives for projects 15


or activities that reduce greenhouse gas emissions or 16


sequester carbon through— 17


(A) conservation easements; 18


(B) sequestration contracts; 19


(C) timber harvest or grazing contracts 20


with the Department of Agriculture or the De-21


partment of the Interior, as appropriate; or 22


(D) any combination of the methods de-23


scribed in this paragraph. 24
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(2) INELIGIBILITY FOR OFFSET CREDITS.— 1


Projects or activities undertaken as part of the pro-2


gram shall not be eligible for offset credits under 3


title I for the duration of the projects or activities. 4


(e) CONSERVATION EASEMENTS.— 5


(1) IN GENERAL.—The Secretary of Agriculture 6


shall enroll acreage into the program through the 7


use of permanent easements. 8


(2) REQUIREMENTS.—To be eligible for enroll-9


ment under this title, conservation easements estab-10


lished under this subsection shall— 11


(A) provide a measurable carbon seques-12


tration benefit; and 13


(B) meet the requirements of part VI of 14


subchapter B of chapter 1 of subtitle A of the 15


Internal Revenue Code of 1986 and section 16


170(h)(4) of that Code. 17


(3) PRIORITY.—In selecting projects for con-18


servation easements, the Secretary of Agriculture 19


shall provide a priority for conservation easements 20


that sequester carbon and protect forested land or 21


working forest land, or protect native prairie or na-22


tive grassland, within the boundary of a working 23


farm or ranch. 24


(f) CARBON SEQUESTRATION CONTRACTS.— 25
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(1) IN GENERAL.—The Secretary of Agriculture 1


may offer carbon sequestration contracts under the 2


program for a period of 10 years to farmers, ranch-3


ers, and forest owners who perform projects or ac-4


tivities to reduce greenhouse gas emissions or se-5


quester carbon. 6


(2) WITHDRAWAL.—A nonforestry contract 7


holder may withdraw from a contract under this 8


subsection without penalty after 5 years. 9


(3) COMPENSATION.—The amount of com-10


pensation provided under a contract under this sub-11


section shall be commensurate with the emissions re-12


ductions obtained or avoided and the duration of the 13


reductions. 14


(4) PRIORITY.—In selecting projects under this 15


subsection during each of fiscal years 2012 through 16


2015, the Secretary of Agriculture shall provide a 17


priority for— 18


(A) contracts entered into with early 19


adopters of conservation practices (such as no- 20


till agricultural practices), improved forest man-21


agement, or other greenhouse gas emissions re-22


duction projects; and 23


(B) contracts that sequester the most car-24


bon on a per acre basis. 25
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(5) CONTRACT.—A contract under this sub-1


section shall specify— 2


(A) the eligible practices that will be un-3


dertaken; 4


(B) the acreage of eligible land on which 5


the practices will be undertaken; 6


(C) the agreed rate of compensation per 7


acre; and 8


(D) a schedule to verify that the terms of 9


the contract have been fulfilled. 10


(6) FUTURE REDUCTIONS.—If the term of a 11


contract for a sequestration project under this sub-12


section has expired, future reductions under the 13


project may be eligible to receive carbon offset cred-14


its if the project and associated reductions meet all 15


applicable offsets criteria under title I. 16


(7) REVERSALS.—In developing regulations for 17


carbon sequestration contracts under this subsection, 18


the Secretary of Agriculture shall specify require-19


ments to address intentional or unintentional rever-20


sal of carbon sequestration during the contract pe-21


riod. 22


(g) INCENTIVES IN TIMBER HARVEST CONTRACTS.— 23


(1) IN GENERAL.—The Secretaries shall offer 24


financial incentives under the program through tim-25
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ber harvest contracts entered into by the Forest 1


Service or the Bureau of Land Management (as ap-2


propriate) for projects or management activities that 3


sequester carbon or reduce greenhouse gas emis-4


sions. 5


(2) COMPENSATION.—The amount of com-6


pensation provided under this subsection shall be 7


commensurate with— 8


(A) the emissions reductions obtained or 9


avoided; and 10


(B) the estimate of the cost of the project 11


or activities undertaken. 12


(h) INCENTIVES IN GRAZING CONTRACTS.— 13


(1) IN GENERAL.—The Secretaries shall offer 14


incentives to leaseholders through grazing contracts 15


entered into by the Forest Service or the Bureau of 16


Land Management (as appropriate) for projects or 17


activities that sequester carbon or reduce greenhouse 18


gas emissions. 19


(2) COMPENSATION.—The amount of com-20


pensation provided under this subsection shall be 21


commensurate with— 22


(A) the emissions reductions obtained or 23


avoided; and 24
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(B) the estimate of the cost of the project 1


or activities undertaken. 2


(i) DISTRIBUTION OF AMOUNTS.—Of the amounts 3


provided to carry out the program for a fiscal year, at 4


least 30 percent of the amount shall be used for conserva-5


tion easements described in subsection (e). 6


(j) PROGRAM MEASUREMENT, MONITORING, AND 7


REPORTING REQUIREMENTS.— 8


(1) IN GENERAL.—The Secretaries shall submit 9


to the Administrator of the Environmental Protec-10


tion Agency annual reports that describe— 11


(A) the total number of tons of carbon di-12


oxide sequestered or the total number of tons of 13


emissions avoided under the program through 14


conservation easements, sequestration contracts, 15


or other methods on an annual and cumulative 16


basis; 17


(B) any reversals of sequestration; and 18


(C) the total number of acres enrolled in 19


the program by method and a State-by-State 20


summary of the data. 21


(2) PUBLIC AVAILABILITY.—The Administrator 22


of the Environmental Protection Agency shall make 23


each report required under this subsection available 24
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to the public through the website of the Environ-1


mental Protection Agency. 2


(k) COORDINATION.— 3


(1) SECRETARY OF AGRICULTURE.—The Sec-4


retary of Agriculture shall coordinate activities 5


under the program with the activities of the Sec-6


retary of Agriculture in carrying out— 7


(A) the conservation reserve program es-8


tablished under subchapter B of chapter 1 of 9


subtitle D of title XII of the Food Security Act 10


of 1985 (16 U.S.C. 3831 et seq.); 11


(B) the wetlands reserve program estab-12


lished under subchapter C of chapter 1 of sub-13


title D of title XII of that Act (16 U.S.C. 3837 14


et seq.); 15


(C) the farmland protection program es-16


tablished under subchapter C of chapter 2 of 17


subtitle D of title XII of that Act (16 U.S.C. 18


3838h et seq.) (commonly known as the ‘‘Farm 19


and Ranch Lands Protection Program’’); 20


(D) the grassland reserve program estab-21


lished under subchapter D of chapter 2 of sub-22


title D of title XII of that Act (16 U.S.C. 23


3838n et seq.); 24
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(E) the State and private forestry pro-1


grams of the Forest Service; 2


(F) the healthy forests reserve program es-3


tablished under section 501 of the Healthy For-4


ests Restoration Act of 2003 (16 U.S.C. 6571); 5


and 6


(G) other applicable programs. 7


(2) SECRETARY OF THE INTERIOR.—The Sec-8


retary of the Interior shall coordinate activities 9


under the program with the activities of the Sec-10


retary of the Interior in carrying out— 11


(A) programs funded through the Land 12


and Water Conservation Fund Act of 1965 (16 13


U.S.C. 460l-4 et seq.); 14


(B) any applicable climate adaptation pro-15


grams; and 16


(C) other applicable programs. 17


(l) REVIEWS.— 18


(1) IN GENERAL.—Not later than 5 years after 19


the date of enactment of this Act and every 5 years 20


thereafter, the Secretaries shall— 21


(A) conduct a review of the activities car-22


ried out under this title; and 23
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(B) make any appropriate changes in the 1


program, in a manner consistent with this sec-2


tion, based on the findings of the review. 3


(2) REVIEW.—Each review shall include a re-4


view of— 5


(A) total emissions reductions and seques-6


tration achieved by activity type; 7


(B) the net effect on average farm income 8


by activity type; 9


(C) the potential for future emissions re-10


ductions and sequestration by activity type; and 11


(D) recommended changes to the program 12


based on the review. 13


SEC. 203. CARBON CONSERVATION FUND. 14


(a) ESTABLISHMENT.—There is established in the 15


Treasury a separate account, to be known as the ‘‘Carbon 16


Conservation Fund’’, to carry out this title. 17


(b) AVAILABILITY.—All amounts deposited into the 18


Fund shall be available without further appropriation or 19


fiscal year limitation. 20


(c) USE.—The Secretary shall use amounts in the 21


Fund to carry out this title. 22
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TITLE III—RURAL CLEAN 1


ENERGY RESOURCES 2


SEC. 301. FINDINGS. 3


Congress finds that— 4


(1) lifecycle greenhouse gas emissions associ-5


ated with the production and use of biofuels, bio-6


products, and bioenergy may be significantly lower 7


than the emissions associated with the production 8


and use of fossil fuels; 9


(2) the United States has the potential to sig-10


nificantly increase the production and use of biofuels 11


and bioenergy; 12


(3) expanding the production and use of 13


biofuels and bioenergy offers a significant oppor-14


tunity for rural economic development and enhanc-15


ing national energy security; and 16


(4) several programs authorized or funded 17


under the Food, Conservation, and Energy Act of 18


2008 (7 U.S.C. 8701 et seq.) are designed to accel-19


erate the development and deployment of tech-20


nologies for expeditiously expanding domestic 21


biofuels and bioenergy production. 22
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SEC. 302. BIOREFINERY ASSISTANCE. 1


Of the amounts in the Rural Clean Energy Resources 2


Fund established under section 305, the Secretary shall 3


use— 4


(1) not less than 20 percent to provide grants 5


under section 9003 of the Farm Security and Rural 6


Investment Act of 2002 (7 U.S.C. 8103); and 7


(2) not less than 60 percent to provide loan 8


guarantees under that section. 9


SEC. 303. REPOWERING ASSISTANCE. 10


Section 9004 of the Farm Security and Rural Invest-11


ment Act of 2002 (7 U.S.C. 8104) is amended— 12


(1) by redesignating subsections (a) through (d) 13


as subsections (b) through (e), respectively; 14


(2) by inserting after the section heading the 15


following: 16


‘‘(a) DEFINITION OF ELIGIBLE ENTITY.—In this sec-17


tion: 18


‘‘(1) IN GENERAL.—The term ‘eligible entity’ 19


means— 20


‘‘(A) a biorefinery; or 21


‘‘(B) a power plant or manufacturing facil-22


ity that— 23


‘‘(i) has a combined thermal and elec-24


trical energy conversion capacity of not 25


greater than 75 megawatts; and 26
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‘‘(ii) is located in a rural area (as de-1


fined in section 343(a) of the Consolidated 2


Farm and Rural Development Act (7 3


U.S.C. 1991(a))). 4


‘‘(2) EXCLUSION.—The term ‘eligible entity’ 5


does not include an energy-intensive trade-exposed 6


facility.’’; 7


(3) in subsection (b) (as redesignated by para-8


graph (1))— 9


(A) by striking ‘‘IN GENERAL’’ and insert-10


ing ‘‘PROGRAM’’; and 11


(B) by striking ‘‘biorefineries’’ each place 12


it appears and inserting ‘‘eligible entities’’; and 13


(4) in subsections (c) and (d) (as so redesig-14


nated)— 15


(A) by striking ‘‘a biorefinery’’ each place 16


it appears and inserting ‘‘an eligible entity’’; 17


and 18


(B) by striking ‘‘biorefinery’’ each place it 19


appears and inserting ‘‘eligible entity’’. 20


SEC. 304. RURAL ENERGY FOR AMERICA PROGRAM. 21


(a) IN GENERAL.—Of the amounts in the Rural 22


Clean Energy Resources Fund established under section 23


305, the Secretary shall use such funds as are appropriate 24


to carry out the Rural Energy for America Program under 25
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section 9007 of the Farm Security and Rural Investment 1


Act of 2002 (7 U.S.C. 8107). 2


(b) LIMITATION ON GRANTS.—Section 9007(c)(4)(A) 3


of the Farm Security and Rural Investment Act of 2002 4


(7 U.S.C. 8107(c)(4)(A)) is amended by striking ‘‘25 per-5


cent’’ and inserting ‘‘50 percent’’. 6


SEC. 305. RURAL CLEAN ENERGY RESOURCES FUND. 7


(a) ESTABLISHMENT.—There is established in the 8


Treasury a separate account, to be known as the ‘‘Rural 9


Clean Energy Resources Fund’’, to carry out this title and 10


title IV. 11


(b) AVAILABILITY.—All amounts deposited into the 12


Fund shall be available without further appropriation or 13


fiscal year limitation. 14


(c) USE.—The Secretary shall use amounts in the 15


Fund to carry out this title and title IV. 16


TITLE IV—AGRICULTURE AND 17


FORESTRY RESEARCH FOR 18


GREENHOUSE GAS MITIGA-19


TION 20


SEC. 401. FINDINGS. 21


Congress finds that— 22


(1) as of the date of enactment of this Act, the 23


agricultural and forestry sectors of the United 24


States extract the equivalent of about 12 percent of 25
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the annual greenhouse gas emissions of the United 1


States through carbon dioxide absorption from the 2


atmosphere; 3


(2) that percentage can be significantly in-4


creased through a number of activities that increase 5


carbon sequestration in soils or forests; 6


(3) agriculture and forestry are experiencing 7


the effects of global warming, which are expected to 8


increase; and 9


(4) adaptation practices to mitigate the effects 10


of global warming are needed to sustain agricultural 11


and forest productivity and health. 12


SEC. 402. RESEARCH AND DEMONSTRATION PROGRAM. 13


(a) IN GENERAL.—The Secretary shall carry out re-14


search and demonstration activities regarding— 15


(1) approaches to sequestering carbon through 16


agricultural, grazing, and forestry practices, includ-17


ing quantification of sequestration effects; 18


(2) approaches to reducing methane emissions 19


associated with agricultural production (including 20


livestock and crop production), including quantifica-21


tion of those reductions; 22


(3) approaches to reducing nitrous oxide emis-23


sions associated with agricultural production (includ-24
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ing crop and livestock production), including quan-1


tification of those reductions; 2


(4) approaches to adaptation of agriculture and 3


forestry practices to the effects of global warming in 4


order to maintain productivity and natural re-5


sources; 6


(5) new approaches to soil carbon sequestration, 7


such as the production of biochar and the use of 8


biochar as a soil conditioner. 9


(6) approaches to help specialty crop producers 10


to reduce net greenhouse gas emissions or sequester 11


carbon; and 12


(7) methods to reduce uncertainties in esti-13


mating greenhouse gas emission reductions and car-14


bon sequestration through agricultural and forestry 15


activities. 16


(b) FUND.—Of the amounts in the Rural Clean En-17


ergy Resources Fund established under section 305, the 18


Secretary shall use such funds as are appropriate to carry 19


out this section. 20








Wnited states senate 
WASHINGTON, DC 20510 


November 4,2009 


Honorable Lisa P. Jackson 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Room 3000 
Washington, DC 20460 


Dear Administrator Jackson: 


On Monday, the Ranking Members of the Senate committees with jurisdiction over 
aspects of climate change legislation expressed their concern that the Senate Environment 
and Public Works (EPW) Committee is proceeding with a markup of S. 1733 without a 
clear picture of the bill's impacts on our economy. Earlier this year, Senator Voinovich 
requested this information from your agency. We share the concerns of our colleagues 
and encourage you to expeditiously provide the information requested by Senator 
Voinovich and other Republicans. 


As Senators interested in a bipartisan approach to addressing climate change and energy 
independence this Congress, we have a keen interest in ensuring that cost estimates, 
models, and other data critical to the legislative process be made available to members of 
Congress and the public in a timely manner. We cannot support legislation without this 
information. 


Climate change legislation will likely impact every aspect of our economy. We are 
committed to an open process in which information is readily available to our colleagues 
and the public. These data will be critical to informing our constituents about the impact 
of any bill and developing constructive amendments to improve the legislation. It is our 
request that you run the models previously requested on S. 1733 and provide the results 
to the public prior to any action in EPW. 


We thank you for your attention to this matter and look forward to working with you as 
the Senate develops climate change and energy independence legislation. 


Judd Gregg 


Cc: Senators Boxer, Inhofe, Murkowski, Lugar, Chambliss, Hutchison, Grassley, 
Voinovich 








November 10, 2009 


W.Va. leaders seek coal answers from White House 


By Ken Ward Jr. 


Staff writer 


CHARLESTON, W.Va. -- West Virginia political leaders promised Tuesday to speak "with one 


voice" to clarify the Obama administration's proposals to more strictly regulate mountaintop 


removal coal mining.  


Gov. Joe Manchin, Sen. Jay Rockefeller, and Reps. Nick J. Rahall and Shelley Moore Capito said 


they would join forces to seek a high-level White House meeting to raise coal industry concerns 


about tougher permit reviews instituted by the U.S. Environmental Protection Agency. 


"It's about the economy of West Virginia," Manchin said at a news conference after a two-hour, 


closed-door meeting with industry leaders. "We're just trying to find that balance right now." 


Rockefeller said the White House meeting doesn't have to involve President Obama, but must be 


with someone who can provide "good, hard information" about exactly what new environmental 


constraints EPA wants to place on mountaintop removal. 


Rahall said coal executives at Tuesday's meeting expressed frustration with EPA permit reviews, 


delays in permit decisions and general confusion about what -- if any -- new standards EPA 


Administrator Lisa Jackson is imposing on Clean Water Act permits for strip mines. 


"We need to know what the rules of the game are," Rahall said. "We need clarity. We need EPA to 


get its act together." 


Capito, the only Republican member of the state's congressional delegation, said the state would 


be more successful in working with EPA if officials from both parties are involved. 


"I think unified voices are always louder and stronger," said Capito, who complained EPA has 


canceled two private meetings she had scheduled with Jackson to discuss permit review issues. 


Representatives of Sen. Robert C. Byrd, D-W.Va., also attended the meeting, but did not speak 


during the news briefing that followed. Rep. Alan Mollohan, D-W.Va., did not attend, and 


apparently no one from his staff came in his place. 



http://www.wvgazette.com/News/contact/xjneq+jitnmrggr+pbz+return=/News/200911100860





Manchin called the high-level meeting at the request of Logan County Commissioner Art 


Kirkendoll, who complained that EPA permit reviews -- including the potential veto of the largest 


mountaintop removal permit in West Virginia history -- are hurting his county's economy and tax 


base. 


"All we need to do is find out if it's qualifiable," Kirkendoll said. "If it's the right kind of permit, let 


us go to work." 


Top Manchin staffers, county commissioners from various coalfield counties, and several United 


Mine Workers union representatives joined more than a dozen top coal industry executives for 


the meeting. The event was moved at the last minute from a public conference room in the Capitol 


to a private tent structure set up adjacent to the Governor's Mansion for social events. Additional 


State Police troopers were on hand, but there was no sign of any anti-mountaintop removal 


protesters. 


Paul Vining, president of Patriot Coal Co., said the industry worries that EPA permit reviews and 


any new standards limiting water quality impacts will have "far-reaching impacts" not just on 


mountaintop removal, but also on underground mining and coal-waste impoundments. 


Vining said large-scale layoffs aren't not imminent, but that industry officials are concerned about 


long-term matters if they don't find out exactly what EPA's new standards are going to be. 


"We're very concerned about our employees in the long term," Vining said. "It may not be next 


week or next month." 


Brett Harvey, president of CONSOL Energy Inc., agreed. 


"There has been a change and we would like to know what the rules are," Harvey said. 


EPA officials did not immediately provide comment on the meeting. 
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   IN THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF WEST VIRGINIA


HUNTINGTON DIVISION


OHIO VALLEY ENVIRONMENTAL
COALITION, et al.,


 
Plaintiffs,


v. CIVIL  ACTION  NO.  3:08-0979


UNITED STATES ARMY CORPS 
OF ENGINEERS, et al.,


Defendants.


MEMORANDUM OPINION AND ORDER


Pending before the Court are several motions by the parties for full or partial summary


judgment: Plaintiffs’ Motion for Partial Summary Judgment Against the Loadout Nellis Surface


Mine (Doc. 112); Intervenor-Defendant, Loadout, LLC’s, Motion for Summary Judgment (Doc.


115); Intervenor-Defendant, Fola Coal Company, LLC’s, Motion for Partial Summary Judgment


(Doc. 135); Plaintiffs’ Cross-Motion for Partial Summary Judgment (Doc. 139); and Intervenor-


Defendant, Fola Coal Company, LLC’s, Motion for Summary Judgment (Doc. 150).  For the reasons


explained below, the Court GRANTS in part and DENIES in part Parties’ motions.  


More specifically, the Court RULES as follows:


1. The Court FINDS the Corps violated the Clean Water Act and the National
Environmental Policy Act  by failing to provide adequate public notice and comment
regarding Loadout’s § 404 permit.  Therefore, Plaintiffs’ Motion for Partial
Summary Judgment Against the Loadout Nellis Surface Mine on Count 5 of their
Third Amended Complaint [Plaintiffs’ claim that the Corps violated its obligations
under the CWA and NEPA to provide adequate notice and comment and to involve
the public in its environmental impact analysis when it issued a § 404 permit for
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Loadout’s Nellis Surface Mine (Doc. 112)]1 is GRANTED. 


2. Intervenor-Defendant Loadout’s motion for summary judgment on Counts 5, 6 and
7 of Third Amended Complaint [Plaintiffs’ claims that: the Corps violated the CWA
and NEPA because (1) they failed to provide adequate public notice and comment
on Loadout’s § 404 permit and adequate pre-decisional public involvement in its
preparation of the relevant Environmental Assessment (Count 5); (2) the Corp’s
determination that Loadout’s Nellis Surface Mine will not cause significant
degradation of water of the U.S. is illegal, arbitrary and capricious (Count 6); and (3)
the Corps’ Finding of No Significant Impact on the Nellis Surface Mine violates
NEPA and is arbitrary and capricious because the Corps failed to take a hard look
at the environmental impacts of the project (Count 7) (Doc. 115)] is GRANTED in
part and DENIED in part.  The motion is GRANTED insofar as it is controlled by
the Fourth Circuit’s decision in Ohio Valley Environmental Coalition v. Aracoma
Coal Co., 556 F.3d 177 (2009) (Counts 6 & 7).  However, it is DENIED with regard
to Count 5, Plaintiffs’ claim that the Corps failed to provide adequate public notice
and comment.


3. The Court FINDS the Corps violated the CWA and NEPA by failing to provide
adequate public notice and comment regarding Fola’s § 404 permits.  Therefore,
Intervenor-Defendant Fola’s motion for partial summary judgment on Count 1 of
Plaintiffs’ Fourth Amended Complaint [Plaintiffs’ claim that the Corps violated the
CWA and NEPA by failing to provide adequate notice and comment on, and pre-
decisional public involvement in, the § 404 permit for Fola’s Ike Fork No. 1 and Ike
Fork No. 2 Surface Mines (Doc. 135)] is DENIED and Plaintiffs’ cross-motion for
partial summary judgment on the same claim (Doc. 139) is GRANTED. 


4. Intervenor-Defendant Fola’s motion for summary judgment as to each count against
it in Plaintiffs’ Fourth Amended Complaint (Counts 1-4) [(1) Plaintiffs’ claim
regarding notice and comment (Count 1); (2) Plaintiffs’ claim that the Corp’s
determination that Fola’s mines will not cause significant degradation of waters of
the U.S. is illegal, arbitrary and capricious (Count 2); (3) the claim that the Corps’
Finding of No Significant Impact on the Ike Fork permits violates NEPA and is
arbitrary and capricious (Count 3); and (4) Plaintiffs’ claim that the Corps does not
have jurisdiction to issue a § 404 permit for discharges from the toes of valley fills


1In their motion papers, Plaintiffs state they are moving for summary judgment on “Count
One of their Third Amended Complaint ... that the Corps violated its obligations under [the
CWA] and [NEPA] to provide adequate notice and comment and to involve the public in its
environmental impact analysis when it issued an individual permit under § 404 of the CWA for
Loadout, LLC’s Nellis Surface Mine.”  See Doc. 112.  This claim, however, appears as Count 5
in Plaintiffs’ Third Amended Complaint.  The Court therefore addresses summary judgment with
respect to Count 5.


2
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and, thus, the attempt to permit these discharges violates the CWA (Count 4) (Doc.
150)] is GRANTED in part, DENIED in part, and partially HELD IN
ABEYANCE.   The motion is GRANTED insofar as it is controlled by the Fourth
Circuit’s decision in Ohio Valley Environmental Coalition v. Aracoma Coal Co.
(Counts 2 & 4, and all of Count 3 except ¶ 76 g.); it is DENIED with regard to Count
1, Plaintiffs’ claim that the Corps failed to provide adequate public notice and
comment; and the motion is HELD IN ABEYANCE with regard to Plaintiffs’ claim
that the Corps had no reasoned basis or substantial evidence to conclude that the 
selenium discharges from Fola’s Ike Fork mines would be individually or
cumulatively insignificant (Count 3, ¶ 76 g.).


I.   Background


A.  Procedural History and Relevant Case Law


In a complaint filed on August 7, 2008, Plaintiffs sought declaratory and injunctive relief on


claims that the U.S. Army Corps of Engineers (“the Corps”) failed to comply with § 404 of the


Clean Water Act (“CWA”), 33 U.S.C. § 1344, and the National Environmental Policy Act


(“NEPA”), 42 U.S.C. § 4321 et seq., when issuing a permit for a large surface mine – the Hobet


Surface Mine No. 22 – in Lincoln County, West Virginia.  Since that time, Plaintiffs’ claims


regarding Hobet Mining’s § 404 permit have been resolved.  See Pl.’s Mot. for Leave to File a Third


Am. Compl. (Doc. 85) (dismissing claims against the Corps related to Hobet Surface Mine No. 22). 


However, in the year that followed the original complaint, Plaintiffs amended their suit to add


several claims against the Corps regarding surface mines operated by three additional companies:


Fola Coal Company, LLC (“Fola”), Loadout, LLC (“Loadout”), and Appalachian Fuels, LLC


(“AppFuels”).  See Pl.’s Second Am. Compl. (Doc. 58) (adding claims related to Fola’s Ike Fork No.


1 and Ike Fork No. 2 Surface Mines); Pl.’s Third Am. Compl. (Doc. 120) (adding claims related to


Loadout’s Nellis Surface Mine); Pl.’s Fourth Am. and Supplemental Compl. (Doc. 121) (adding


claims related to AppFuels’ Fourmile North Surface Mine).  These claims took two primary forms:


3
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(1) substantive, and (2)  procedural.  With regard to their substantive claims, Plaintiffs argued that


the permits violated the CWA § 404(b)(1) Guidelines (“CWA Guidelines”) and that the Corps’


Findings of No Significant Impact (“FONSI”) and related Environmental Assessments (“EA”)


violated NEPA.  With regard to their procedural claims, Plaintiffs contend that the Corps failed to


comply with its duties under the CWA and NEPA to provide adequate public notice, public


comment, and other public involvement in its review process for the mines’ § 404 permits.   


For the most part, Plaintiffs’ substantive claims are controlled by the Fourth Circuit’s


decision in Ohio Valley Environmental Coalition v. Aracoma Coal Company,  556 F.3d 177 (2009). 


In Aracoma, the Fourth Circuit reversed two orders by this Court regarding the legality of the Corps’


conduct in issuing four § 404 permits.  The facts surrounding the permits at issue in Aracoma are


similar to the facts in the instant case.  There, the Corps issued each of the contested permits after


an EA and a FONSI.  Plaintiffs then challenged the permits, arguing their issuance violated  both


substantive and procedural provisions of the CWA and NEPA.  Specifically, Plaintiffs claimed: (1)


that the individual and cumulative adverse impacts of the permits were significant and, thus, the


Corps was required under NEPA to complete an Environmental Impact Statement (“EIS”); and (2)


that the permits were invalid because the Corps failed to properly determine the adverse individual


and cumulative impacts as required by the CWA and the CWA Guidelines.  This Court agreed with


Plaintiffs, granting summary judgment in their favor and finding that: the probable impacts of the


permitted valley fills would be significant and adverse under the CWA and NEPA; the mitigation


plans for the permits were not sufficient to compensate for these impacts; the Corps improperly


limited its scope of NEPA review to jurisdictional waters, rather than the impact of an entire valley


fill project; and the Corps did not adequately evaluate cumulative impacts.  See id. at 188.  


4
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However, the Fourth Circuit disagreed and reversed this Court, holding: (1) the Corps’


decision regarding the scope of its NEPA analysis was entitled to deference and the Corps was


reasonable in limiting the scope of its analysis to the impact of filling jurisdictional waters; (2) the


Corps adequately supported its mitigated FONSIs under NEPA and its findings of no significant


degradation under the CWA2; and (3) the Corps did not exceed its § 404 authority in permitting


“unitary waste systems” consisting of sediment ponds together with the stream segments that


connect them.  Id. at 197, 200-01, 206-07, 209, 216.  For each of its holdings, the Fourth Circuit


relied heavily on a theory of agency deference.  Specifically, the Circuit Court relied on Auer or


Seminole Rock deference, a “highly deferential” kind of review that is appropriate when a court


reviews an agency’s interpretation of its own regulations, see, e.g., id. at 193 (citing Auer v. Robbins,


519 U.S. 452 (1997) and Bowles v. Seminole Rock & Sand Co., 325 U.S. 410 (1945)), as well as on


Baltimore Gas & Electric Company v. Natural Resources Defense Council, 462 U.S. 87 (1983),


which holds that a court must be at its “most deferential” when reviewing agency decisions


involving complex predictions based on specialized, technical expertise.  Aracoma, 556 F.3d at 201,


205.    


The Fourth Circuit’s mandate in Aracoma controls the majority of Plaintiffs’ substantive


claims.  Specifically, the deference accorded to the Corps under Aracoma requires this Court to


FIND: (1) the Corps’ determinations that Loadout and Fola’s surface mines will not cause


significant degradation to the waters of the U.S. are reasonable and, thus, in accordance with


2This includes the Corps’ findings regarding: the impact of the permitted fills on the
structure and function of affected streams; the sufficiency of the proposed mitigation measures
for purposes of CWA and NEPA; and the Corps’ NEPA and CWA assessments of cumulative
impacts.  Id. at 197.
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existing law; (2) the Corps’ FONSIs are reasonable and therefore also in accordance with existing


law; and (3) Plaintiffs’ claim that the Corps does not have jurisdiction to issue a § 404 permit for


discharges from the toes of valley fills is unpersuasive.  Thus, the Court GRANTS summary


judgment to Intervenor-Defendants on these counts.


In light of Aracoma, the only issues remaining in the instant matter are: (1) whether the


Corps complied with its duties under the CWA and NEPA to provide adequate public notice and


comment and predecisional public involvement in issuing the mines’ § 404 permits, and (2) whether


the Corps had a reasoned basis to conclude that the  selenium discharges from Fola’s surface mines


would be individually or cumulatively insignificant.  Because it has not been fully briefed, the Court


refrains from deciding the selenium issue herein.  With regard to the public notice issue, however,


the Court GRANTS summary judgment in favor of Plaintiffs.  Accordingly, the public notice and


comment requirements established by the CWA and NEPA are discussed below.  


B. Regulatory Framework


“A complex statutory framework undergirds the regulation of [mountaintop mining


operations.]”  Aracoma, 556 F.3d at 189.  At the federal level, this framework is composed of four


statutes: the CWA, NEPA, the Surface Mine Control and Reclamation Act (“SMCRA”) and the


Administrative Procedure Act (“APA”).  It is the Corps’ responsibilities under the CWA and NEPA


that are at issue in the instant matter.


1.  THE CLEAN WATER ACT


Congress passed the CWA with the express intent to “restore and maintain the chemical,


physical, and biological integrity of the Nation’s waters.”  33 U.S.C. § 1251.  This goal is achieved,


6


Case 3:08-cv-00979   Document 165    Filed 11/24/09   Page 6 of 55







in large part, by a general prohibition on the discharge of pollutants into navigable waters of the


United States.  Id. at § 1311.  The Act contains two major exceptions to this prohibition, however. 


First, § 402 permits the discharge of pollutants through a national pollution discharge elimination


system, id. at § 1342, and, second, § 404 permits the discharge of dredged or fill material into the


navigable waters at specified disposal sites.  Id. at § 1344.  Pursuant to § 404, permits for the


discharge of dredged or fill material may be issued by the Secretary of the U.S. Army Corps of


Engineers (“Secretary”), after notice and an opportunity for public hearing.   Id.; 33 C.F.R. §


320.2(f).  Such authority must be exercised in accordance with the guidelines developed by the


Administrator of the U.S. Environmental Protection Agency (“EPA”) and published in 40 C.F.R.


Part 230 (hereinafter “CWA Guidelines” or “404(b)(1) Guidelines”), as well as in accordance with


the Corps’ own regulations.  33 C.F.R. § 320.2(f). 


The overall purpose of the § 404 permit evaluation process and the attendant public notice


is to determine whether a proposed project will result in significant, unacceptable adverse effects


to the waters of the United States.  See 40 C.F.R. §§ 230.1, 230.10, 230.12; 33 C.F.R §§ 320.2(f),


320.4.  This is consistent with the CWA’s purpose of restoring and maintaining the waters of the


United States, see 33 U.S.C. § 1251, and is achieved through a process known as the public interest


review.  According to the Corps’ regulation at 33 C.F.R. § 320.4(a)(1), the decision whether to issue


a § 404 permit must be “based on an evaluation of the probable impacts ... of the proposed activity


and its intended use on the public interest.”3  33 C.F.R. § 320.4(a)(1).  There is a presumption that


“a permit will be granted unless the district engineer determines that it would be contrary to the


3According to this review, the decision to issue a permit “should reflect the national
concern for both protection and utilization of important resources.”  33 C.F.R. § 320.4(a)(1). 
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public interest,” id., which is defined in terms of environmental degradation.  A permit is contrary


to the public interest if the “discharge of dredged or fill material ... will cause or contribute to


significant degradation of the waters of the United States.”  40 C.F.R. § 230.10(c).  If a project is


determined not to have significant adverse environmental effects, the Corps will issue a finding of


no significant degradation and the proposed permit will be found in compliance with the CWA and


CWA Guidelines.  See 40 C.F.R. § 230.12.  Such a permit may be issued without conditions and


without further environmental review.  Id.  If a proposed project is found to cause or contribute to


significant degradation, however, the permit may not be issued unless appropriate and practicable


conditions to minimize and compensate for this degradation are included in the permit.  See 40


C.F.R. §§ 230.10, 230.12.


The Corps protects the public interest, fulfilling its statutory and regulatory obligations under


§ 404, by engaging in the permit evaluation process outlined by the CWA and CWA Guidelines. 


To initiate this process, an interested party files a § 404 permit application with the Corps.  Such an


application “must include a complete description of the proposed activity including necessary


drawings, sketches, or plans sufficient for public notice.”  33 C.F.R. 325.1(d)(1) (2007)4; see also


4The Corps CWA regulations were amended in 2009.  Thus, this opinion cites to the 2007
version of the Corps’ CWA regulations – the operative regulations at the time of the Nellis and
Ike Fork mines’ permit evaluations and issuance.  The 2009 version of the CWA regulations
contains a requirement that “[f]or activities involving discharges of dredged or fill material into
waters of the United States, the application must include a statement describing how impacts to
waters of the United States are to be avoided and minimized.  The application must also include
either a statement describing how impacts to the waters of the United States are to be
compensated for or a statement explaining why compensatory mitigation should not be required
for the proposed impacts.”  33 C.F.R. 325.1(d)(9) (2009).  The Corps and Intervenor-Defendants
cite this revision as evidence that no statement on mitigation was necessary to render a public
notice sufficient under the 2007 CWA regulations.  The Court finds this argument unpersuasive,
however.  The decision to amend the CWA regulations in 2009 to specifically state that
information on mitigation is necessary to complete a § 404 application is not convincing
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id. (“Detailed engineering plans and specifications are not required,” however, the application must


describe “the location, purpose and need for the proposed activity; scheduling of activity; the names


and addresses of adjoining property owners; the location and dimensions of adjacent structures; and


a list of authorizations required by other federal, interstate, state, or local agencies ... including all


approvals received or denials already made.”).  “[W]ithin 15 days of receipt of an application the


district engineer will either determine that the application is complete ... or that it is incomplete and


notify the applicant of the information necessary for a complete application.”  33 C.F.R. 325.2(a)(2). 


Once the application is deemed complete,  public notice must be issued within 15 days.  33 U.S.C.


§ 1344(a) (“Not later than the fifteenth day after the date an applicant submits all the information


required to complete an application for a permit under this subsection, the Secretary shall publish


notice required by this subsection.”); 33 C.F.R. 325.2(d)(1) (“The public notice will be issued within


15 days of receipt of all information required to be submitted by the applicant in accord with


paragraph 325.1.(d) of this Part.”).  


“[T]o the maximum extent practicable, a decision with respect to an application for a permit


... will be made not later than the ninetieth day after the date the notice for such application is


published[.]”  33 U.S.C. § 1344(q); 33 C.F.R. 325.2(d)(3) (“District engineers will decide on all


applications not later than 60 days after receipt of a complete application.”).5  To this end, the CWA


evidence that such information was not required under the 2007 version of the regulations, for,
as readily as the change in regulations can be attributed to a previous lack of the necessity to
include information on mitigation, the revision can be seen as clarifying and explicitly stating a
previously implied requirement.  This is especially true in light of the fact that standard
established in 33 C.F.R. 325.2(a)(2), which establishes the standard for the sufficiency of public
notice, did not change in 2009. 


5According to 33 C.F.R. § 325.1(d)(3), this should be done “unless” one of a set of
specific circumstances exists, including: “[i]nformation needed by the district engineer for a
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instructs the Secretary to enter into agreements with the appropriate federal agencies “to minimize,


to the maximum extent practicable, duplication, needless paperwork, and delays in the issuance of


permits[.]”  Id.


2.  THE NATIONAL ENVIRONMENTAL POLICY ACT 


NEPA was enacted with lofty goals.  The Congressional declaration of purpose provides,


The purposes of this chapter are: To declare a national
policy which will encourage productive and enjoyable
harmony between man and his environment; to
promote efforts which will prevent or eliminate
damage to the environment and biosphere and
stimulate the health and welfare of man; to enrich the
understanding of the ecological systems and natural
resources important to the Nation; and to establish a
Council on Environmental Quality.


42 U.S.C. § 4321.  NEPA is an “action-forcing” statute, which “promotes its purpose in two ways. 


First, NEPA ensures that a federal agency will carefully consider the effects of its actions on the


environment by specifying formal procedures the agency must follow before taking action.  Second,


NEPA requires an agency to disseminate widely its findings on the environmental impacts of its


actions.  Nat’l Audubon Society v. Dep’t of Navy, 422 F.3d. 174, 184 (4th Cir. 2005) (internal


citations and quotations omitted); see also Robertson v. Methow Valley Citizens Council, 490 U.S.


decision on the application cannot reasonably be obtained within the 60-day period.”  33 C.F.R.
§ 325.2(d)(3)(vi). Said differently, the regulations create a presumption that once an application
is deemed complete a decision should be made on that application within 60 days.  Further, in
the case where it is unreasonable that all the information required to make the decision be
obtained within 60 days, the regulations provide that “[o]nce the cause for preventing the
decision from being made within the normal 60-day period has been satisfied or eliminated, the
60-day clock will start running again from where it was suspended,” id.; meaning that even if the
decision cannot be made 60 days after the initial determination of completion, the clock is reset
and the Corps is still required to abide by the 60-day time limit as soon as all the necessary
information is available.


10


Case 3:08-cv-00979   Document 165    Filed 11/24/09   Page 10 of 55







332, 350 (1989) (“The sweeping policy goals announced in § 101 of NEPA are [] realized through


a set of ‘action-forcing’ procedures that require that agencies take a ‘hard look’ at environmental


consequences and that provide for broad dissemination of relevant environmental information.”)


(citations omitted).  In other words, NEPA is a purely procedural statute, focused on ensuring


informed decision-making, rather than compelling particular results or imposing substantive


obligations.  Methow Valley, 490 U.S. at 350 (“Although [NEPA] procedures are almost certain to


affect the agency’s substantive decision, it is now well settled that NEPA itself does not mandate


particular results, but simply prescribes the necessary process.”); Nat’l Audubon, 422 F.3d at 184


(“NEPA merely prohibits uniformed – rather than unwise – agency action.”) (citing Methow Valley,


490 U.S. at 351) (internal quotations omitted);  Hodges v. Abraham, 300 F.3d 432, 445-46 (4th Cir.


2002).


An agency discharges its NEPA responsibility to take a “hard look” at environmental


consequences by completing an environmental review prior to undertaking a proposed action. 


Hodges, 300 F.3d at 446.   Generally, this environmental review takes one of two forms: an EIS or


an EA.  See, e.g., Id.; 42 U.S.C. § 4332.  An EIS is a detailed statement  required for “major Federal


Actions significantly affecting the quality of the human environment.”  42 U.S.C. § 4332(2)(c). 


Significance is determined by evaluating the context of the proposed action and the intensity of its


potential environmental impacts.  See, e.g., Aracoma, 556 F. 3d at 191 (citing 40 C.F.R. § 1508.27). 


An EA, on the other hand, is prepared when the significance of the adverse environmental impacts


of a proposed action are either unknown or unclear.  40 C.F.R. § 1501.4(b).  The EA is “a concise


public document,” which follows an abbreviated environmental review.  See, e.g., Aracoma, 556


F.3d at 191.  The purpose of the EA is to determine whether (1) the proposed action can proceed
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without further environmental review, or (2) an EIS will be required.  40 C.F.R. § 1501.4(b).  If,


after an EA, the lead agency determines that a project may continue without further environmental


review, it will issue a finding of no significant impact, or FONSI.   See Aracoma, 556 F.3d at 191


(“An EA ... serves to ... [b]riefly provide sufficient evidence and analysis for determining whether


to prepare an [EIS] or [FONSI].”) (citations omitted).  


A § 404 permit requires environmental review pursuant to NEPA.  Additionally, the § 404


permitting process implicates an intermediate form of environmental review known as the “mitigated


EA.”   The “so-called mitigated EA” is used when an agency determines that, although they will be


significant, the adverse environmental impacts associated with a proposed project can be reduced


below significance using mitigation.  Id. at 191-92 (“Even where an EA determines that a proposed


action will have a significant environmental impact, an agency may avoid issuing an EIS where it


finds that mitigating measures can be taken to reduce the environmental impact of the project below


the level of significance.  In these situations, the agency can issue a ‘so-called mitigated FONSI.’”)


(internal citations and quotations omitted).  The mitigated EA and mitigated FONSI are relevant here


because they are commonly used in the  mountaintop coal-mining context.  See Id. at 187 (“For each


of the four permits, the Corps prepared Environmental Assessments that concluded that the


permitted activity would not result in significant environmental impacts given planned mitigation


measures.  On that basis, the Corps issued a “Finding of No Significant Impact” for all four


permits.”).  


Whether used in the context of an EIS, EA or mitigated EA, public involvement is critical


to NEPA’s function.  See, e.g., California v. Block, 690 F.2d 753, 770 (9th Cir. 1982) (“NEPA’s


public comment procedures are at the heart of the NEPA review process.”).  “NEPA ensures that
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[an] agency will not act on incomplete information,” Marsh v. Oregon Natural Res. Council, 490


U.S. 360, 371 (1989), at least in part, by “ensur[ing] that the public will be able to analyze and


comment on [an] action’s environmental implications.”  Nat’l Audubon, 422 F.3d at 184  (citing


Hodges, 300 F.3d at 438).  The critical role public involvement plays in realizing NEPA’s goal of


achieving informed decision-making is reflected in the CEQ Guidelines.  See Block, 690 F.2d at


771(“We agree with the CEQ Guidelines’ interpretation of NEPA’s procedural requirements. 


NEPA’s public comment procedures are at the heart of the NEPA review process.”); Nat’l Audubon,


422 F.3d at 184 (“To supplement the statute, the Council on Environmental Quality (CEQ) has set


forth regulations that agencies are required to follow[.]”) (citing Dep’t of Transp. v. Pub. Citizen,


541 U.S. 752, 757 (2004)).  


First, 40 C.F.R. § 1500.1, the section entitled “Purpose,” provides, in relevant part:  


NEPA procedures must insure that environmental information is available to public officials
and citizens before decisions are made and before actions are taken. The information must
be of high quality. Accurate scientific analysis, expert agency comments, and public scrutiny
are essential to implementing NEPA.  Most important, NEPA documents must concentrate
on the issues that are truly significant to the action in question, rather than amassing needless
detail.  40 C.F.R. § 1500.1(b).   


Additionally, the CEQ Guidelines mandate that the lead agency on an EA “shall involve


environmental agencies, applicants, and the public, to the extent practicable, in preparing 


assessments,” 40 C.F.R. § 1501.4(b); a duty which includes “[m]ak[ing] diligent efforts to involve


the public in preparing and implementing their NEPA procedures,” 40 C.F.R. § 1506.6(a), and


“[s]olicit[ing] appropriate information from the public.”  40 C.F.R. § 1506.6(d). 


C. Factual Background


Plaintiffs claim that the public notices issued for the § 404 permit applications for Loadout’s
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Nellis Surface Mine and Fola’s Ike Fork mines were deficient under the CWA and NEPA. 


Therefore, an evaluation of this claim requires an understanding of the facts surrounding the


issuance of each permit. 


1. PERMIT APPROVAL FOR THE LOADOUT NELLIS SURFACE MINE


Loadout filed its application for a CWA § 404 permit for its Nellis Surface Mine on April


10, 2005.  The Corps deemed the application complete on May 25, 2006, and issued public notice


of the application on June 2, 2006.  Public comment on the notice was open for 30 days, until July


2, 2006.6  The notice document for the Nellis Surface Mine is three and a half pages long.  Loadout


Notice (Doc. 86-1).  It includes several standard sections, including but not limited to descriptions


of: the purpose of the notice, the relevant regulatory program, the requirements of § 404, the § 401


water quality certification requirement, the public interest review, and the § 404 comment


procedures.  Id.  Additionally, the notice contains some project-specific information, including the


location of the proposed project and a description of the proposed work.  Id.  The location of the


project is described with longitude and latitude measurements and by tributary names.  Id.  The


section entitled “Description of Proposed Work” consists of two paragraphs, where the Corps: (1)


specifies the purpose of the proposed project; (2) describes the type of structures proposed (four


valley fills, two permanent sediment ponds, and one temporary sediment pond); and (3) provides


the linear footage of the expected permanent and temporary impacts to waters of the United States,


including whether the impacts would be to an intermittent or ephemeral stream.  Id.  Finally, a


summary of the proposed impacts is provided in table form and several maps and drawings,


6Pursuant to 33 C.F.R. §325.2(d)(2) the comment period on a § 404 permit application
may not be less than 15 days nor more than 30.
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including cross sections of the proposed valley fills, are included in the notice.7  Id.


The notice, however, contains little to no detail regarding the nature of the expected


environmental impacts or the character of the lands and waters to be affected by the project.  Further,


the section entitled “Mitigation Plan” states, in total, “The applicant has not submitted a


Compensatory Mitigation Plan (CMP) to compensate for permanent and temporary impacts to


waters of the U.S. that are regulated by USACE.”  Id.  The notice therefore contains no information


on  proposed mitigation, or on how this mitigation is expected to account for the project’s adverse


environmental effects.  Id.  


The Corps received ten comments in response to the Loadout Notice, including a twenty-


nine page comment letter submitted on behalf of Plaintiffs by Margaret Janes of the Appalachian


Center for the Economy and the Environment (“Appalachian Center”).   See Appalachian


Center’s Loadout Comments (Doc. 86-11).  Plaintiffs’ comments cover a wide range of topics,


including but not limited to: criticism of the Corps’ analysis of practicable alternatives; criticism


of the scope of the overall analysis; and the suggestion that the permit may not sufficiently protect


water quality standards.  Id.  Additionally, Plaintiffs’ comment letter scrutinizes the expected use


of mitigation to offset the project’s adverse environmental impacts.  Id.  Attached to their


comments, Plaintiffs provide expert reports produced by Drs. Bruce Wallace and Margaret


Palmer as well as published articles on stream restoration.  However, neither through their


comments nor at any time later in the permitting process did Plaintiffs request a public hearing


on the application. 


7A total of ten maps and drawings are attached to the notice.  As a whole, the drawings
are skeletal in nature, providing basic information regarding the structure, size, and location of
the proposed valley fills.
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Shortly after the close of public comment on its application, on July 7, 2006, Loadout


submitted an Environmental Information Document for the Nellis Surface Mine (“Loadout EID”). 


The EID contains a detailed analysis of practicable alternatives; a comprehensive description of


how mining would proceed under the proposed plan; a lengthy explanation of actions the


company will take to mitigate adverse impacts; and a detailed proposal regarding post-mining


land use.8  Loadout EID (Doc. 86-5).  Next, in July 2007, approximately one year after the


comment period closed, Loadout submitted an initial Compensatory Mitigation Plan (“Loadout


CMP”) to the Corps.   That same month, the Corps circulated the Loadout CMP to the U.S. Fish


and Wildlife Service (“USFW”), the U.S. Office of Surface Mining (“OSM”), the West Virginia


DEP (“WVDEP”), the West Virginia Division of Natural Resources (“WVDNR”), and the West


Virginia Division of Culture and History (“WVDCH”) for review and comment.   Then, in


December 2007 and March 2009, respectively, Loadout sent the Corps two letters with


information to supplement the CMP.  


The Loadout CMP was not made available for public comment.  Additionally, none of the


federal or state agencies to which the CMP was circulated made comments on it.  Together, the


CMP and its supplements provide a detailed analysis of the potential adverse environmental


impacts of the Nellis Surface Mine’s §404 permit, including the expected severity of these


impacts and the mitigation measures proposed to counter them.9  See Loadout EID (Doc. 86-5);


Loadout CMP (Doc. 86-2).  In its CMP, Loadout proposes to mitigate adverse impacts by using


8The Loadout EID is 63 pages long, with 245 pages of attached appendices, for total
length of 308 pages.  See, e.g., Id.; Attached Appendices F & H (Docs. 86-7 & 86-9).


9The combined length of the Loadout CMP and its supplements is 397 pages.


16


Case 3:08-cv-00979   Document 165    Filed 11/24/09   Page 16 of 55







stream creation and stream restoration.  Specifically, Loadout proposes to mitigate the permanent


impacts its project will have to 11,162 feet of intermittent and ephemeral streams by creating


approximately 13,564 feet of ephemeral and intermittent stream channels within seven sediment


and perimeter ditches at the site (on-site stream creation) and by conducting stream enhancement


activities on 8,900 feet of Fork Creek, a site located approximately two miles downstream of the


impact site and within the affected Fork Creek Watershed (off-site stream restoration).  See


Loadout CDD (Doc. 86-3), 18-21.  In the CMP, the company also predicts that the proposed


mitigation – which includes a monitoring plan to assure success – will alleviate adverse


environmental impacts, and provides that, in the case that the proposed mitigation does not


perform as expected, the company will undertake remedial measures and/or additional mitigation


in order to avoid significant environmental degradation.  See Loadout CMP (Doc. 86-2).  In short,


the Loadout CMP provides how – as a result of the mitigation measures proposed – the Nellis


Surface Mine will avoid significant environmental degradation and comply with CWA and NEPA


standards.  Id. 


The Corps issued the § 404 permit for Loadout’s Nellis Surface Mine on April 21, 2008,


approximately nine months after Loadout submitted its initial CMP.  Loadout Permit (Doc. 86-6). 


Attached to the permit, the Corps provided an 88-page Combined Decision Document (“Loadout


CDD”) in which it published a FONSI for the Nellis Surface Mine.  The Loadout CMP plays a


prominent role in the Loadout CDD.  The Loadout CDD incorporates the entire CMP by


reference and, in a section entitled “Applicant’s Proposed Mitigation,” the CDD contains a


twenty-page discussion of the CMP.  Loadout CDD (Docs. 86-3 & 86-4).  Additionally, the CMP


is referenced throughout the Corps’ discussions of the significance (or lack thereof) of the
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individual and cumulative impacts of the §404 permit and the Corps  refers to the mitigation plan


in response to a large portion of Plaintiffs’ comments.10  Id.  Finally, the Loadout FONSI, which


is issued in the last section of the Loadout CDD, directly refers to the CMP as “quantitatively


assess[ing] impacts to aquatic resources and present[ing] a mitigation design to compensate for


the stream function loss associated with the proposed project.”  Id. at 87.  The Loadout CDD


therefore acknowledges that the Loadout FONSI is based, in large part, on the mitigation


measures provided for in the CMP.


2. PERMIT APPROVAL FOR FOLA’S IKE FORK MINES NOS. 1 AND 2


The permit evaluation process for Fola’s Ike Fork mines was similar to that of Loadout’s


Nellis Surface Mine.  Fola filed its initial application on October 19, 2004, and the Corps


determined the application was complete and issued notice for public comment on April 13, 2005. 


Fola Notice (Doc. 36-1).  The comment period on the Fola Notice was then open for 30 days,


until May 14, 2005.  Id.  The Fola Notice is four pages long and it contains many of the standard


sections present in the Loadout Notice.11  Id.  Additionally, similar to the Loadout Notice,  the


Fola Notice contains project-specific information in just two sections: the sections entitled


“Location” and “Description of the Proposed Work.”  Id.  These sections mirror the relevant


sections in the Loadout Notice: providing project-specific information on the purpose of the


10In addition to responding to their comments in the CDD, the Corps sent Plaintiffs a
forty-page document which replies to each of their comments on the Loadout Notice.  Corps’
Response to Loadout Comments (Doc. 138-1).  Again, the majority of these responses expressly
refer Plaintiffs to the Loadout CMP (or the Loadout EID) for answers to their concerns.  Id.  


11For example, the Fola Notice contains standard language on subjects such as: the
purpose of the Notice, the relevant regulatory program, § 404 of the CWA, the § 401 water
quality certification requirement, the public interest review, and the process for public comment.
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proposed § 404 permit; the longitude and latitude location of the project; and the number of


stream feet and acreage to be adversely affected, both permanently and temporarily.12  Id. Also,


similar to the Loadout Notice, the Fola Notice contains little to no project-specific information


on the nature of the expected environmental impacts and no information on the mitigation


measures proposed to counter such impacts.13  Id. 


Pursuant to the Fola Notice, the Appalachian Center submitted comments on behalf of


Plaintiffs.  These comments were nearly identical in form and substance to the comments


submitted in response to the Loadout Notice.  There were five additional public comments


received in response to the Fola Notice.


Similarities notwithstanding, the process by which the Corps evaluated Fola’s § 404


permit differed from the Loadout permit evaluation in a few significant ways.  First, on


November 2, 2004, prior to issuing public notice, the Corps wrote Fola and requested additional


information on the project.  In its letter, the Corps informed Fola that its application did not


provide “sufficient information regarding the extent of jurisdictional waters of the U.S. that have


been or would be impacted by the [Ike Fork permit activity]” and that additional information


“[was] required in order to advertise [Fola’s] proposal via a public notice.”  Corps’ Letter to Fola,


Nov. 2, 2004 (Doc 73-16).  Following this statement, the Corps provided Fola with a list of items


12The Fola Notice does not contain any maps or drawings, however.  Instead, there are
two tables attached to the notice: a table depicting the acreage of the affected drainage areas by
valley fill and a table portraying, in linear feet, the permanent and temporary impacts to
intermittent and ephemeral streams.  See Fola Notice (Doc. 36-2), Attached Tables.


13The only information the Fola Notice contains relating to mitigation is found in the
section entitled “Mitigation Plan,” which states, in total, “To date, the applicant has not
submitted a compensatory mitigation plan to this office.”  Fola Notice (Doc. 36-2).
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imperative to, and thus required before, the issuance of public notice.  Although not included in


this specific, pre-notice list, the letter requests that Fola provide the agency with an EID and a


CMP.  This request is explained as follows:


In order to issue a Section 404 [individual permit], the Corps must conclude the project
is consistent with the Section 404(b)(1) Guidelines [] and the project is not contrary to
public interest.  The information contained below and enclosed is intended to assist you
in determining what information, beyond that already required in SMCRA and other state
permits, must be submitted with an IP request.  The information required by SMCRA and
other state permits may be sufficient to address some of the requirements.  The required
information provides the factual basis for the Corps to make the aforementioned
conclusions to facilitate final IP decisions.  The following information is required in order
to process an IP request:


1) an alternatives analysis pursuant to the Guidelines and the NEPA,


2) a compensatory mitigation plan developed in accordance with the Corps’
Regulatory Guidance Letter dated December 24, 2002 (attached),


3) a description of the affected environment is necessary to help understand
the environmental impacts of proposed projects and no action alternatives,
and


4) information concerning other land disturbance activities and watershed
improvement projects within the same watersheds as the proposed activity
on water quality and aquatic habitat.  Id.  (emphasis supplied)


This letter distinguishes the Fola permit process, at least in part, from the Loadout process


because – through the letter – the Corps indicates that the Fola application was not complete upon


submission and identifies what type of information and/or documents are necessary before a


determination of completion can be made.  Further, the letter specifically informs the company


what information is necessary in order for the Corps to determine that the proposed § 404 permit


will comply with CWA and NEPA standards.  This list of information and documents explicitly


includes a compensatory mitigation plan.


Public notice for the Fola application issued on April 13, 2005, and the comment period
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on the notice ended on May 14, 2005.  Fola submitted an initial CMP for the Ike Fork mines


(“Fola CMP”) in October 2006, nearly a year and a half after public comment on the application


closed.  Fola’s Mem. In Supp. Of Mot. For Partial Summ. J. (Doc. 136), 2.  Further, Fola


submitted a final EID for the Ike Fork mines (“Fola EID”) in January 2007 and a supplement to


the CMP in December 2007.  Fola’s EID and CMP are similar in scope and content to those


submitted by Loadout.  They contain detailed explanations of the mining plan; the environmental


quality of the land and water to be affected; the linear feet of stream to be affected (32,731); and


the mitigation techniques proposed to offset such environmental degradation.14  See Fola EID;


Fola CMP (Doc. 56-1, Doc.56-2 & Doc. 56-3).  Specifically, as the permit indicates, the CMP


provides that Fola will “compensate for unavoidable adverse impacts to waters of the United


States [by ensuring] the following mitigation measures ... [o]ff-site creation of 18,834.7 linear feet


of intermittent stream channels and 17,608.8 linear feet of ephemeral stream channels; [] [o]n-site


restoration/enhancement of 100 linear feet of ephemeral stream channel and 4,785 linear feet of


intermittent streams; and [] establishment of 47.4 acres of riparian habitat.”  Fola Permit (Doc.


36-8), Special Cond. No. 9.  Further, as indicated in the Fola Decision Document (“Fola DD”),


the CMP describes the stream creation sites evaluated and selected.  Such descriptions include


whether the site was subject to previous mining activities, the elevation and topography of the


site, and the site’s expected function.  See Fola DD (Doc. 36-4), 32-33.  Finally, as was the case


with the Loadout documents, the Fola EID and Fola CMP were submitted to multiple federal and


state agencies for review and comment, but were not released for public comment.


14According to Plaintiffs, the Fola CMP, its supplements, and the Fola EID together total
487 pages.  Pl’s Mem. In Opp. To Fola’s Mot. For Partial Summ.. J. (Doc. 140), 3. 
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The Corps issued the permit for Fola’s Ike Fork No. 1 and Ike Fork No. 2 mines on March


5, 2008, nearly three years after the public notice issued and approximately a year and a half after


Fola submitted an initial CMP for the project.  The permit was accompanied by a 144-page


decision document, which contained eleven appendices totaling several hundred pages.  Fola DD


(Doc. 36-3 through Doc. 36-7).  Similar to the Loadout CMP, Fola’s CMP plays a central role


in the Fola DD.  First, the Fola DD contains a twenty-page evaluation of Fola’s CMP. 


Additionally, the DD’s discussion of expected individual and cumulative impacts centers, in large


part, upon specific mitigation measures provided for in the CMP.  Id.  Finally, in its discussion


of the FONSI issued for the Ike Fork mines (“Fola FONSI”), the Corps explains that the reduction


of impacts below significance results, in large part, from the proposed mitigation measures.   Id.


(Doc. 36-4).  Specifically, following the 20-page discussion of mitigation found on pages 22-41


of the DD, the Corps concludes that:


[i]n consideration of the all [sic.] of the information noted above with reference to the
information documented below under Section XI(E) related to the structure and function
of the aquatic ecosystem, it has been determined that the applicant’s proposed
compensatory mitigation measures are commensurate with the impacts to waters of the
United States and aquatic resources benefits would occur as a result of implementing the
applicant’s mitigation work plan.  Id. (Doc. 36-4), 41. 


 II.   Standards of Review 


A. Summary Judgment


Rule 56(c) of the Federal Rules of Civil Procedure provides that summary judgment is


proper if “the pleadings, the discovery and disclosure of materials on file, and any affidavits show


that there is no genuine issue as to any material fact and that the movant is entitled to judgment


as a matter of law.”  Fed. R. Civ. P. 56(c).  When considering a motion for summary judgment,
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the Court considers the facts in the light most favorable to the nonmoving party.  Adickes v. S.H.


Kress, and Co., 398 U.S. 144, 159 (1970).  The Court will not “weigh the evidence and determine


the truth of the matter[.]”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).  However,


it will draw any permissible inference from the underlying facts in a manner that supports the


nonmovant.  Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587-88


(1986).


Still, the party opposing summary judgment “must do more than simply show that there


is some metaphysical doubt as to material facts.”  Id. at 586.  It must offer some “concrete


evidence from which a reasonable juror could return a verdict in his favor[.]” Anderson, 477 U.S.


at 256.  Summary judgment is therefore appropriate when the nonmovant has the burden of proof


on an essential element of his case and fails – after adequate time for discovery – to make an


evidentiary showing sufficient to establish that element. Celotex Corp. v. Catrett, 477 U.S. 317,


322-23 (1986).


B. The Administrative Procedure Act


“Claims challenging federal agency action under the CWA and NEPA are subject to


judicial review under the APA.”  Aracoma, 556 F.3d at 192 (citations omitted).  When issuing


§ 404 permits, the Corps is engaged in informal rule-making pursuant to Section 4 of the APA,


5 U.S.C. § 553.  Id. (citations omitted).  Such informal rule-making is reviewed under Section 10


of the APA, 5 U.S.C. § 706(2), “which establishes that, as a general rule, ‘agency action, findings,


and conclusions’ will be set aside only when they are ‘found to be ... arbitrary, capricious, an


abuse of discretion, or otherwise not in accordance with law.’” Id. (citing Citizens to Preserve
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Overton Park, Inc. v. Volpe, 401 U.S. 402, 413-14 (1971)).  “Review under this standard is highly


deferential, with a presumption of finding agency action valid.”  Id. (citing Natural Res. Def.


Council, Inc. v. EPA, 16 F.3d 1395, 1400 (4th Cir. 1993).


III.   Analysis


A. Plaintiffs’ Notice Claims Are Not Moot


Intervenor-Defendant Loadout argues that, due to the deference the Fourth Circuit


accorded the Corps in Aracoma,  Plaintiffs’ notice claims are substantively moot.  Loadout’s


Mem. in Opp. to Pl.’s Mot. for Partial Summ. J. (Doc. 127), 11.  Specifically, Loadout contends


that the question of whether the Loadout Notice was sufficient is moot because, at the time of


issuance, the Corps possessed sufficient information to evaluate Loadout’s § 404 permit and duly


considered Plaintiffs’ existing substantive challenges.  Thus, Loadout argues that approval would


not be affected by a more robust public notice. 


Although it is correct that judgment in favor of Plaintiffs may not alter the Corps’ decision


to issue the Loadout permit or move the Corps to require changes to the permit as issued, the


company’s argument for mootness is unpersuasive.  Plaintiffs’ procedural claim is that they were


denied an opportunity for meaningful notice and comment under the CWA and NEPA. 


Therefore, Plaintiffs assert a procedural, not a substantive right.  


The U.S. Supreme Court’s holding in Massachusetts v. EPA is instructive.  “When a


litigant is vested with a procedural right, that litigant has standing if there is some possibility that


the requested relief will prompt an injury-causing party to reconsider the decision that allegedly


harmed the litigant.”  Massachusetts v. EPA, 549 U.S. 497, 518 (2007) (citing Sugar Cane
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Growers Coop. of Florida v. Veneman, 289 F.3d 89, 94-95 (D.C. Cir. 2002) (“A [litigant] who


alleges a deprivation of a procedural protection to which he is entitled never has to prove that if


he received the procedure the substantive result would have been altered.  All that is necessary


is to show that the procedural step was connected to the substantive result.”)).  Therefore, a


plaintiff seeking to vindicate a procedural right need not demonstrate that the exercise of such


right will change an agency’s ultimate decision.  Instead, the plaintiff need only show (1) that a


procedural error occurred, and (2) that some procedural remedy exists.  See also South Carolina


Wildlife Fed’n v. H.B. Limehouse, 549 F.3d 324, 330 (4th Cir. 2008) (“The party seeking an


injunction need not show that injunction of the state defendant would lead directly to redress of


the asserted injury, but only that relief will preserve the federal procedural remedy.”) (citing


Massachusetts v. EPA).  


Here, Plaintiffs argue that public notice for the Nellis Surface Mine and the Ike Fork


Surface mines were deficient.  Further, Plaintiffs request that the Corps re-notice the permit


applications with more complete information on mitigation, contending that such re-notice will


(1) provide the public with a meaningful opportunity to comment on the applications, and (2)


force the Corps to reconsider these permits, possibly with new information.  In contrast to


Loadout’s argument, Plaintiffs do not assert that re-notice and reconsideration of the permits is


likely to change the Corps’ decisions regarding approval.  Such a finding is not necessary to


withstand mootness, however, because under Massachusetts v. EPA the existence of a specific,


achievable procedural remedy is sufficient grounds to find in Plaintiffs’ favor.  Massachusetts,


549 U.S. at 518 (“Congress has accorded a procedural right to protect [] concrete interests.”).
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B.The Corps Failed to Comply with the Notice Requirements of the CWA


The issue presented with respect to the CWA is whether – in light of the central role


compensatory mitigation plays in determinating whether a § 404 permit for a mountaintop coal


mine will cause or contribute to significant environmental degradation – the Loadout and Fola


Notices, which contained no substantive information on proposed mitigation, were sufficient


under the APA, the CWA, and the Corps’ regulations. 


To determine whether the public notices for the Loadout and Fola mines were sufficient,


the Court must consider whether the Corps’ conclusion that the mining companies’ permit


applications were complete at the time of issuance complies with law.  Completion and public


notice are inextricably linked.  A complete application is defined in terms of the sufficiency of


the submitted materials to provide a meaningful opportunity for public comment, 33 C.F.R. §


325.1(d)(9) (“An application will be determined to be complete when sufficient information is


received to issue a public notice (See 33 CFR 325.1(d) and 325.3(a).)”), and the 15-day deadline


for the issuance of public notice is triggered by the completeness of a permit application.  33


C.F.R. § 325.2(d)(1) (“The public notice will be issued within 15 days of receipt of all


information required to be submitted by the applicant in accordance with paragraph 325.1(d) of


this Part.”); 33 C.F.R. § 325.2(a)(2) (“Within 15 days of receipt of an application the district


engineer will either determine that the application is complete (see 33 CFR 325.1(d)(9) and issue


public notice as described in § 325.3 of this Part ... or that it is incomplete and notify the applicant


of the information necessary for a complete application.”).  The regulations instruct that “[t]he


issuance of a public notice will not be delayed to obtain information necessary to evaluate an


application.”  33 C.F.R. § 325.1(d)(9).  However, because completion is defined by the
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sufficiency of the submitted materials to warrant public notice, id., it is controlled by 33 C.F.R.


§ 325.3(a), which governs the content of a public notice.  33 C.F.R. § 325.3(a) provides a non-


exhaustive list of materials that must be included in a § 404 notice.  Pertinent here, it mandates


that “[t]he notice must ... include sufficient information to give a clear understanding of the nature


and magnitude of the activity to generate meaningful comment.”  33 C.F.R. § 325.3(a).  


As outlined above, the CWA and CWA Guidelines create a tension between the content


and timing of a § 404  notice.  First, there is the Congressional mandate that public notice be


issued no later than 15 days after a § 404 permit application is complete, 33 U.S.C. §1334(a); 33


C.F.R. § 325.3(d)(3), which allows the public to participate early in the application process.15 


Then, there is the Corps’ regulatory duty to issue notice that contains sufficient information to


allow for meaningful comment.  See, e.g., 33 C.F.R. § 325.(a)(1) (“The notice must [] include


sufficient information to give a clear understanding of the nature and magnitude of the activity


to generate meaningful comment.”); Connecticut Light & Power Co. v. Nuclear Regulatory


Comm’n, 673 F.2d 525, 530 (D.C. Cir. 1982) (holding that notice that “fails to provide an


accurate picture of the reasoning that has led the agency to the proposed rule” deprives the public


of an opportunity to comment meaningfully).16  The latter requirement presents a potential


conflict with the 15-day deadline for notice because, if it is to occur early, notice must occur


15According to the Corps’ argument on August 20, 2009, “[t]he clear purpose of [the 15-
day] statutory requirement is to put the notice out early in the process so that people can have
input, rather than very late in the process when all of the data and information has been gathered
and the process is nearly complete.”  Tr. for Mot. Hr’g on August 20, 2009 (Doc. 161), 24. 


16See also 33 U.S.C. § 1344(q) (requiring that, “to the maximum extent practicable,” a
permit decision be made within 90 days of the issuance of public notice); 33 C.F.R. §
325.1(d)(3) (requiring that the Corps decide on a § 404 permit application “not later than 60 days
after receipt of a complete application”).  
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when substantive information on a proposed project is likely to be limited.  And – armed only


with limited information – it is less likely that members of the public will be able to comment


intelligently. 


Here, the timing-content tension created by the issuance of notice required the Corps to


exercise its discretion in balancing these potentially conflicting requirements.  Specifically, the


Corps exercised such discretion when determining whether the Loadout and Fola applications


were sufficiently complete to warrant public notice and when deciding what information to


include in the attendant notices.   The pertinent question is therefore whether the Corps’


determinations of completeness should be afforded substantial deference.  


The Court is sensitive to the high degree of deference accorded to the Corps in Aracoma


and afforded any agency under 5 U.S.C. § 706(2).  See Aracoma, 566 F.3d at 192.  Nonetheless,


for the reasons stated below, the Court finds such deference is not appropriate in this action.


Generally, decisions made pursuant to an agency’s discretionary authority are afforded


substantial deference, especially if those decisions rely upon an agency’s scientific or technical


expertise, Aracoma, 556 F.3d at 201 (citing Baltimore Gas & Elec. Co. v. Natural Res. Def.


Council, 462 U.S. 87, 103 (1983), and/or are based upon an agency’s interpretation of its own


regulations.  Id. at 192-93 (citing Auer v. Robbins, 519 U.S. 452, 461 (1997) and Bowles v.


Seminole Rock & Sand Co., 325 U.S. 410, 413-14 (1945)).  Agency deference is applicable here;


however, when the Corps’ decisions are viewed in the context of the entire § 404 regulatory


framework, the Court is convinced that substantial deference is not warranted and a lesser form


deference is appropriate.  See 33 C.F.R. §§ 325.2(d)(3), 325.1(d)(9), 325.3(a). First, a


determination of completion is not a “complex prediction[] based on specialized expertise”
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afforded the high degree of deference prescribed in Baltimore Gas.  See Aracoma, 556 F.3d at


201.  Second, although a determination of completion requires the Corps interpret its own


regulations, the Corps’ determinations that the Loadout and Fola applications were complete are


not afforded a high degree of deference because these determinations were inconsistent with other


CWA Guidelines.  See Aracoma, 556 F.3d at 193 (“This kind of review is highly deferential, with


the agency’s interpretation controlling unless plainly erroneous or inconsistent with the


regulation.” (citing Auer, 519 U.S. at 461) (internal quotations omitted).  Specifically, the Court


finds these determinations of completeness conflicted with the definitions and standards


established in 33 C.F.R. § 325.3(a) and § 325.1(d)(9).17  The Court finds the Corps unreasonably


found the applications were complete and issued public notices that plainly did not contain


sufficient information to allow for meaningful public comment.  Consequently, neither the 15-day


deadline established in 33 U.S.C. § 1334(a) and 33 C.F.R. § 325.3(d)(3), nor the prohibition


against delay established in 33 C.F.R. § 325.1(d)(9), was triggered in the instance case because


neither attaches unless and until an permit application is complete. 


17As discussed earlier, 33 C.F.R § 325.1(d)(9) provides that “[a]n application will be
deemed complete when sufficient information is received to issue a public notice (see 33 C.F.R.
325.1(d) and 324.3(a).)” 33 C.F.R § 325.1(d)(9).  33 C.F.R. § 325.1(d) describes the “Content of
[a § 404] application” and, for the most part, such content is not at issue here.  In fact, the only
section of  33 C.F.R § 325.1(d), besides 33 C.F.R § 325.1(d)(9), which refers directly to public
notice is 33 C.F.R § 325.1(d)(1), where the regulation provides that an “application must include
a complete description of the proposed activity including necessary drawings, sketches, or plans
sufficient for public notice (detailed engineering plans and specifications are not required) ... See
§ 325.3 for information required to be in public notices.”  33 C.F.R § 325.1(d)(1).  Thus, in both
instances where a portion of 33 C.F.R. § 325.1(d) mentions public notice the regulation
specifically refers to 33 C.F.R. § 325.3 as providing the standard for the sufficiency of a notice. 
33 C.F.R. § 325.3 therefore provides the standard that controls this decision and is the only
standard discussed at length herein.  Further, for the reasons stated above, by virtue of being
inconsistent with 33 C.F.R. § 325.3 the Corps’ determinations of completion are also in conflict
with 33 C.F.R. § 325.1(d), specifically 33 C.F.R. §325.1(d)(9). 


29


Case 3:08-cv-00979   Document 165    Filed 11/24/09   Page 29 of 55







To explain the inconsistency between the language of the CWA and CWA Guidelines and


the Corps’ determinations of completion regarding the Loadout and Fola applications, the Court


turns to the portions of the statute and guidelines that cabin the Corps’ permit-based discretion. 


Specifically, the Court looks to the standard for evaluating the sufficiency of a public notice


established in 33 C.F.R. § 325.3(a), which ultimately defines when an application is complete. 


See 33 C.F.R. § 325.1(d)(9).  “Public notice is the primary method of advising all interested


parties of the proposed activity for which a permit is sought and of soliciting comments and


information necessary to evaluate the probable impacts on the public interest.” 33 C.F.R. §


325.3(a).  According to the Corps’ regulations, “notice must therefore give a clear understanding


of the nature and magnitude of the activity to generate meaningful comment.” Id.  When


assessing the reasonableness of the Corps’ actions, the Court considers the application of this


standard in the context of existing § 404 case law, as well as other administrative law cases,


which address the sufficiency of notice and therefore help define what it means for comment to


be “meaningful.”


Pursuant to Aracoma, the issuance of a § 404 permit constitutes informal rule-making


under the APA.  556 F.3d at 192.  Thus, several federal appellate cases addressing informal rule-


making provide guidance, including cases from the Fourth Circuit and the D.C. Circuit, which


is afforded particular weight in the area of administrative law.  First, in Home Box Office, Inc. v.


Federal Communications Commission, the D.C. Circuit instructs that “an agency proposing


informal rule-making has an obligation to make its views known to the public in a concrete and


focused form so as to make criticism or formulation of alternatives possible.”  567 F.2d 9, 36


(D.C. Cir. 1977).  “Consequently, the notice required by the APA, or information subsequently
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supplied to the public, must disclose in detail the thinking that has animated the form of a


proposed rule and the data upon which that rule is based.”  Id. at 35.  Such disclosure is necessary


because it is this detail and data that allow the public to generate meaningful criticism, which


serves as the basis for meaningful comment.  This fact is reiterated in Connecticut Light & Power


v. Nuclear Regulatory Commission, where the D.C. Circuit finds that “[t]he purpose of the


comment period is to allow interested members of the public to communicate information,


concerns, and criticism” and that “[i]n order to allow for useful criticism, it is especially


important for the agency to identify and make available technical studies and data that it has


employed in reaching the decisions to propose particular rules.”  673 F.2d 525, 530 (D.C. Cir.


1982); id. (“If the notice [] fails to provide an accurate picture of the reasoning that has led the


agency to the proposed rule, interested parties will not be able to comment meaningfully upon


the agency’s proposal.  As a result, the agency may operate with a one-sided or mistaken picture


of the issues at stake in a rule-making.”).  


The standards articulated in Home Box Office and Connecticut Light & Power are


discussed in National Asphalt Pavement Association v. Train, where the D.C. Circuit concludes


that “in order to have a meaningful opportunity to comment, one must be aware of the


information the agency finally decides to rely on in taking agency action,” 539 F.2d 775, 779 n.


2 (D.C. Cir. 1976).  Further, these standards are elaborated upon in Appalachian Power Co. v.


EPA, where the Fourth Circuit, citing National Asphalt, held that notice must “appris[e] the


public of the nature and basis of the regulation or rule sufficiently to enable them to understand


and identify the material issues relating to the justification for the regulation or rule so that they


can comment thereon intelligently.”  579 F.2d 846,852-53(4th Cir. 1978) (reviewing a challenge
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to a regulation promulgated by the EPA to implement federal air quality standards).


In the instant case, Plaintiffs challenge the sufficiency of the Loadout and Fola Notices


on account that these notices contained no substantive information on mitigation.  The standard


established in 33 C.F.R. § 325.3(a), viewed in light of the aforementioned circuit court cases,


supports this argument.  Compensatory mitigation is critical to the Corps’ determination that a


§ 404 permit for a mountaintop coal mine will not cause or contribute to significant


environmental degradation and, thus, is not contrary to the public interest.  See, e.g., Aracoma,


556 F.3d at 187 (“For each of the four permits, the Corps prepared Environmental Assessments


that concluded that the permitted activity would not result in significant environmental impacts


given planned mitigation measures.”) (emphasis supplied).  Further, here, it is clear from the


Corps’ correspondence to Fola and from the relevant decision documents that the compensatory


mitigation measures included in the Loadout and Fola permits were central to the Corps’


determinations of no significant degradation in both cases.18  The Corps essentially admitted this


18See Corps’ November 2, 2004, Letter to Fola, § I(C)(2) supra (stating a compensatory
mitigation plan is required to process the Ike Fork permit application and to “conclude the
project is consistent with Section 404(b)(1) Guidelines”); Fola DD (Doc. 36-5), 45 (“In order to
compensate for construction-related impacts, the applicant has proposed on-site mitigation.”); Id.
at 56 (“Impacts to aquatic ecosystems would be mitigated via the applicant’s CMP.”); Loadout
CDD (Doc. 86-3), 18 (“As required by the Section 404 (b)(1) Guidelines, a permit to discharge
fill material into waters of the United States would not be granted if it is determined the proposal
would cause or contribute to significant degradation of waters of the United States. ... If impacts
cannot be avoided, impacts must be minimized to the maximum extent practicable.  Following
minimization of impacts, all unavoidable impacts must be compensated for through mitigation
activities[.]”); Id. at 37 (‘[I]f the stream creation and restoration activities are implemented in
accordance with the proposed compensatory mitigation plan, it is expected the created streams
would maintain most of their functionality of the impacted streams upon maturity.  There would
be a temporal loss of function during the mining activities at the site, but these losses would not
be permanent.”); Id. at 50 (“It is not expected the proposal would result in long-term significant
impacts to aquatic, terrestrial and avian wildlife values as ... [t]he applicant has proposed a
compensatory mitigation plan that would replace the lost headwaters streams with newly created
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fact in argument before this Court, on August 20, 2009, when it replied, “Absolutely,” to the


Court’s suggestion that mitigation measures make § 404 permits for mountaintop mines issuable. 


See Tr. for Mot. Hr’g on August 20, 2009 (Doc. 161), 27. 


Taken together, Aracoma, the Loadout and Fola decision documents, the Corps’


November 2 letter to Fola, and the Corps’ argument before the Court confirm that compensatory


mitigation is the principle factor considered when conducting a § 404 permit review.  The


evidence indicates that compensatory mitigation is “the information the agency finally decides


to rely on in taking agency action,” Appalachian Power, 579 F. 2d at 852 n. 12 (citing Nat’l


Asphalt, 539 F.2d at779 n. 2).  Compensatory mitigation is the single most important “material


issue[] related to the justification” of such a permit.  See id. at 852.  Therefore, when it is


considered in light of the basic administrative principles established in the aforementioned cases,


the pertinent question regarding the sufficiency (or lack thereof) of the Loadout and Fola Notices


becomes clear.  Did the notices provide sufficient data and detail to provide the public with an


understanding of the material justification for the permits?  Or, said simply, did the notices


provide sufficient information on compensatory mitigation?  


Because the notices contained no substantive information on mitigation, the clear answer


to this question is no.  The notices did not “give [the public] a clear understanding of the nature


and magnitude of the activity to generate meaningful comment.”  See 33 C.F.R. § 325.3(a)(1).


Without any substantive information on mitigation, the notices failed to provide an accurate


picture of the Corps’ reasoning and prevented useful criticism on the part of Plaintiffs and on the


headwater streams at the site ... For these reasons, the Corps anticipates no significant impacts to
macrovertebrate values[.]”).


33


Case 3:08-cv-00979   Document 165    Filed 11/24/09   Page 33 of 55







part of the public in general.  See Connecticut Light & Power, 673 F.2d at 530.  As a result, the


lack of information on mitigation in the notices deprived Plaintiffs of an existing procedural right


– the right to comment intelligently.19 


Several federal district court cases support this conclusion, including: National Wildlife


Federation v. Marsh, 585 F.Supp. 985 (D.C. D.C. 1983), Friends of the Earth v. Hall, 693


F.Supp. 904 (W.D. Wash. 1988), and  Northwest Environmental Defense Center v. Wood, 947


F.Supp. 1371 (D. Ore. 1996).  In each case, plaintiffs brought challenges to the Corps’ decision


to issue a § 404 permit based on a theory that the Corps failed to provide adequate notice and


comment on the application, as required by the APA, the CWA and CWA Guidelines.  In short,


each of these cases – although not controlling – addresses the identical issue presented in the


instant motion.  The courts in Marsh and Hall found the notice deficient and required re-notice,


whereas, the court in Wood found the notice sufficient.  Still, the reasoning provided in each case


is instructive.


19Because it is not necessary to the resolution of the instant motion, the Court does not
decide what type, or how much, information on compensatory mitigation would be sufficient to
meet the standards articulated above.  Such a determination is a fact-intensive inquiry and, for
the purposes of this motion, it is sufficient to conclude that a public notice that contains no
substantive information on mitigation denies the public a procedural right to meaningful
comment and review.  Further, implicit in the Court’s finding that the Loadout and Fola Notices
were deficient is the finding that the Loadout and Fola applications were not complete. 
Completeness requires the submission of sufficient information to issue public notice, which
triggers the standard for sufficiency established in 33 C.F.R. § 325.3(a).  With respect to
proposed mitigation, the Loadout Notice states, in total, “The applicant has not submitted a
Compensatory Mitigation Plan (CMP) to compensate for permanent and temporary impacts to
waters of the U.S. that are regulated by USACE.”  Loadout Notice (Doc. 86-1).  With respect to
proposed mitigation, the Fola Notice states, in total, “To date, the applicant has not submitted a
compensatory mitigation plan to this office.”  Fola Notice (Doc. 36-2).  Because a complete lack
of substantive information on mitigation renders the notices deficient, according to the
regulations, such a lack of information also renders the applications incomplete. 
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To begin with, Marsh involved a challenge by environmental groups to a § 404 permit


approved by the Corps for construction of an oil refinery in the Chesapeake Bay.  585 F.Supp.


at 989.  The permit application was approved after federal agencies conducted a full EIS, a


process which afforded multiple opportunities for public comment, and following extensive


review and comment by the Corps’ District Engineer, Division Engineer, and Chief Engineer.20 


Plaintiffs challenged the permit decision based upon the fact that a 100-page staff evaluation


(“Staff Evaluation”) prepared for the Secretary of the Army, and upon which the Secretary’s final


decision relied, had not been released for public review and comment.  The Marsh Court agreed


with plaintiffs, finding that – although the permit application had been through several levels of


public scrutiny – the regulations’ mandate that the public be afforded “meaningful” comment had


not been met.  Specifically, the Marsh Court found that, because the Secretary relied upon the


Staff Evaluation in his final decision, and because the analysis and reasoning provided in the Staff


Evaluation differed substantially from information previously released for comment, the


information ultimately released for comment did not properly apprise the public of the rationale


behind the Corps’ decision, thus failing to meet the burden placed on the agency by 33 C.F.R. §


325.3(a).  Id. at 993 (“[I]f the public is not apprised of the rational behind a proposed decision,


or if the public is informed of the rationale only after the close of the comment and hearing


period, then the agency cannot be said to have provided a realistic opportunity for public hearings


or meaningful comments.”).  According to Marsh, “under section 404 of the CWA, the


opportunity to comment and the right to a hearing both necessarily require that the Army present


20This review led to conflicting recommendations on the part of the Engineers, with the
Division Engineer and the Chief Engineer recommending approval and the District Engineer
recommending denial.
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for public scrutiny the rationale and pivotal data underlying its proposed action before the close


of the comment and hearing period ... [and] ... the inclusion of the Staff Evaluation in the


administrative record after the close of the comment and hearing period had the effect of


shielding essential data and the agency’s rationale from public hearing and comment.”  Id. at 994


(emphasis in original).


Applying that reasoning here, this Court finds that – because it is critical to the Corps’


ability to issue a finding of no significant degradation – information on proposed mitigation, like


the Staff Evaluation in Marsh, constitutes the rationale and pivotal data underlying the Corps’


decision to issue a § 404 permit for a mountaintop mine.  Accordingly, information on proposed


mitigation is the rationale and pivotal data that must be entered into the administrative record and


released for public review and comment before the close of comment on a §404 permit for a


mountaintop mine. 


Hall provides a similar conclusion.  In Hall, environmental groups challenged  the


issuance of a § 404 permit to the Navy for construction of an aircraft carrier homeport near


Everett, Washington.  693 F.Supp .at  915.  The Corps conducted an EIS prior to approving the


permit and both the draft and final versions of the EIS were released for public comment.  Id.  A


detailed monitoring plan, however, was not required during the EIS process and the Corps instead


allowed the Navy the option of developing a comprehensive mitigation strategy post-approval. 


Id.  The Hall Court found this decision faulty.  Specifically, it found that the Corps’ decision to


approve the Navy’s permit without releasing the monitoring plan for public comment violated


the notice requirements established by the CWA Guidelines.  Id. at 948.  The court found that the


monitoring plan constituted “pivotal data” under Marsh and that the Corps’ failure to solicit
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comments on this plan violated 33 C.F.R. § 325.3(a) because it “[i]n effect, prevented the public


from commenting on the single most important feature of the [project.]” Id.  According to the


Hall Court, “[w]hile section 33 C.F.R. § 325.3(a) does contain a list, it is by no means exclusive,


and the analysis in [Marsh] is persuasive: without pivotal data and information, public comment


cannot be meaningful.”  Id. 


The Hall Court’s conclusion – that the monitoring plan constituted the rationale and


pivotal data underlying the Corps’ permit decision – was based upon the prominent role the


monitoring plan played in the two EISs conducted on the proposed project, in the Corps’ Record


of Decision (“ROD”) published on the project, and in the Corps’ finding of no significant


environmental degradation.  Id. at 948; id. at 938 (“Adequacy of an EIS hinges, inter alia, on the


completeness of the mitigation plan.  Here, the Corps’ EIS discusses various mitigation measures. 


With reference to the CAD proposals, it is clear that the monitoring plan is the centerpiece of the


Corps’ mitigation plan.  The government repeatedly relies on the monitoring plan[.]”) (internal


citations omitted); id. at 945 (“[T]he Corps relies on the EISs and the studies cited therein to


conclude that the RADCAD project will not cause significant degradation.”).  Additionally, the


finding that the Corps failed to comply with the public notice requirements of the CWA


Guidelines was based on the fact that the Navy did not submit its monitoring plan – which


provided the Corps a basis upon which to determine no significant degradation –  until after the


close of public comment.  Id. at 948 (“As the court has already explained in the context of


NEPA’s requirements, a simple review of the time line in this case demonstrates that the Corps


did in fact violate its own regulations, in that the Navy published its final monitoring plan in


November of 1987, and the Corps approved it in April of 1988, nearly sixteen months after the
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close of the public comment period.”); id. at 948 (“The process used by the Corps, in effect,


prevented the public from commenting on the single most important feature of the RADCAD


project – the monitoring plan.”).  


Because the facts in Hall are similar to the facts in the instant case, the reasoning and


conclusion in Hall are applicable here.  To begin with, the monitoring plan in Hall is the


functional equivalent of the mitigation information at issue in this litigation.  As discussed, the


monitoring plan served as the centerpiece of the aircraft carrier homeport’s mitigation plan,


providing the material justification for the Corps’ issuance of a finding of no significant


degradation, which allowed the project to proceed without further environmental review and/or


conditions.  Similarly, here, the CMPs submitted by Loadout and Fola, and information on


compensatory mitigation in general, served as the rationale and pivotal data which allowed the


Corps to determine that the Loadout and Fola permits would not cause or contribute to significant


degradation.21  The Loadout and Fola CMPs provide detailed accounts of  the type, location and


amount of proposed mitigation associated each application.22  This mitigation provided the


21See, e.g., Fola Permit (36-8), Spec. Cond. No. 8 (“The permittee shall implement and
abide by the Compensatory Mitigation Plan (CMP) ... Completion of all elements of this CMP is
a requirement of the Department of Army permit.”); id. at Spec. Cond. No. 9 (“To compensate
for unavoidable adverse impacts to waters of the United States, the permittee will ensure the
following mitigation measures are successfully implemented and monitored[.]”); Loadout CDD
(Doc. 86-3), 18 (“As required by the Section 404(b)(1) Guidelines, a permit to discharge fill ...
would not be granted if it is determined the proposal would cause or contribute to significant
degradation of water of the United States.  As a part of making this determination, the applicant
is required to follow the mitigation sequencing process, where consideration is given to
avoidance, minimization, and compensation for unavoidable impacts ... all unavoidable impacts
must be compensated for through mitigation activities.”).  


22See Section II(C)(1), supra (Loadout CMP provides that the adverse impacts of the
company’s permit will be mitigated by requiring 13,564 feet of ephemeral and intermittent
streams be created on-site and that Loadout enhance 8,900 feet of Fork Creek, a stream two
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material justification for the Corps’ related determinations of no significant degradation and thus


allowed the permits to be issued without further environmental review and/or additional


conditions.  Accordingly, with respect to the Loadout and Fola applications, information on


proposed mitigation constituted the rationale and pivotal data as defined in Marsh and Hall. 


Thus, although the Court declines to find that the detailed information on mitigation contained


in the CMPs was required to be released for public review and comment, it finds that, under


Marsh and Hall, the Corps was required to release some project-specific information on


mitigation for public review and comment prior to issuing its determinations of no significant


degradation.


In sum, because information concerning proposed mitigation was not submitted by either


permittee, in initial or final form, until after public notice was issued and comment closed on the


Loadout and Fola applications,23 the notices at issue failed to provide the public an adequate


opportunity to comment.  As in Hall, the failure to subject any substantive information on


mitigation to public review and comment “had the effect of shielding the essential data and the


agency’s rationale from public hearing and comment,” see Hall, 693 F.Supp at 948, which


miles from the project site); Section II(C)(2), supra (Fola CMP provides that the adverse impacts
of the company’s permit will be mitigated by requiring 36,443.5 feet of ephemeral and
intermittent stream creation off-site, 4,885 linear feet of ephemeral and intermittent stream
creation on-site and the establishment of 47.4 acres of riparian habitat).  


23The facts of this case are as follows.  Loadout’s permit was issued on April 21, 2008,
nearly two years after the public notice was issued and approximately nine months after the
initial CMP was filed.  See Loadout Notice (Doc. 86-1); Pl’s Mem. In Supp. Of Their Mot. For
Partial Summ. J. (Doc. 113), 2-3.  Fola’s permit was issued on March 5, 2008, nearly three years
after the public notice was issued and approximately a year and a half after Fola’s initial CMP
was filed.  See Fola Notice (Doc. 36-2); Fola’s Mem. In Supp. Of Its Mot. For Summ. J. (Doc.
136), 2-3.  
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resulted in a violation of 33 C.F.R. § 325.3(a)’s mandate that comment be meaningful. 


Although the district court in Wood found public notice sufficient, its reasoning does not


compel a different result.  See 947 F.Supp. 1371.  In Wood, plaintiffs challenged a § 404 permit


which allowed Hyundai Electronics of America (“Hyundai”) to fill 10.4 acres of wetlands in


order to build a semi-conductor plant near Eugene, Oregon.  Id. at 1374.  Prior to issuance of the


permit, the Corps administered an extended public comment period, during which two public


hearings on the application were held.  Id. at 1375, 1381.  Additionally, the Corps considered


several comment letters which were submitted after the close of the official comment period.  Id.


at 1375.  Plaintiffs, nonetheless, challenged the permit under a theory of inadequate notice and


comment, arguing that changes made to the project after the close of comment rendered the


previous notice and comment insufficient.  The Wood Court disagreed and found the pre-changes


notice and comment sufficient under CWA Guidelines for two reasons: (1) the extended comment


period and the public hearings described above afforded the public a “meaningful” opportunity


to comment on the application prior to the contested changes; and (2) the post-comment changes


resulted in a reduction of wetland impacts and therefore decreased adverse environmental


impacts.  Id. at 1381. 


The Wood Court’s decision is not contrary to this Court’s conclusion.  The ultimate


purpose of the notice provisions contained in the CWA and CWA Guidelines is to ensure that a


permit issued pursuant to the statute complies with the statutory intent to “restore and maintain


the chemical, physical, and biological integrity of the Nation’s waters,” 33 U.S.C. § 1251, by


minimizing potential adverse effects on the environment.  See 40 C.F.R. § 230.10; 33 C.F.R. §


320.4.  Thus, a post-comment change to a permit application that reduces adverse environmental
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effects does not warrant the same consideration as a post-comment CMP, monitoring plan, pivotal


data, or other  rationale that provides the basis for a determination of no significant degradation. 


Wood can therefore be distinguished on the facts.  In Wood, the plaintiffs contested a post-


comment change that reduced adverse impacts.  Thus, the opportunity for comment that the Wood


plaintiffs sought would not have affected the Corps’ ultimate determination of no significant


degradation.   Here, on the other hand, Plaintiffs argue that notice was deficient because no


information was released before the Corps’ determinations of no significant degradation were


made.  Therefore, Plaintiffs seek to uphold their procedural right to participate in the Corps’


public interest review.  The Wood plaintiffs, on the other hand, sought additional opportunity to


comment after the relevant public interest review was concluded and the determination of no


significant degradation made.  Accordingly, Wood is not contrary to this Court’s finding that a


complete lack of substantive information on mitigation rendered the Loadout and Fola Notices


deficient.  The absence of such information shielded essential data and detail from public review


and comment and prevented the public from commenting intelligently on the adverse impacts


associated with each application.


As is discussed more fully in the NEPA section of this Opinion and Order, the Corps’


responses to Plaintiffs comments on the Loadout and Fola Notices support this conclusion. 


Plaintiffs submitted a 29-page comment letter in response to the Loadout Notice and a similarly


detailed letter in response to the Fola Notice.  However, when responding to Plaintiffs’


comments, the Corps repeatedly criticizes Plaintiffs’ comments for their lack of project-specific


information and analysis.  Thus, the Court finds that the Corps’ responses to Plaintiffs’ comments


are more indicative of the deficiency of the relevant notices, rather than a lack of diligence on the
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part of the Plaintiffs, because it is clear that: (1) Plaintiffs attempted, to the best of their ability,


to provide meaningful comments on the expected adverse impacts of and mitigation associated


with the companies’ proposed projects; and (2) Plaintiffs were forced to make general comments


which lacked project-specific information because such project-specific information was not


provided to them.  


C.  The Corps Failed to Comply With the Notice Requirements in NEPA.


NEPA contains lofty goals; including the goal of encouraging a productive and enjoyable


relationship between man and his environment, while promoting efforts to prevent or eliminate


damage to the environment.  See 42 U.S.C. § 4321.  NEPA pursues these goals strictly through


the imposition of specific procedural requirements, not through the imposition of particular


substantive results.   See, e.g., Methow Valley, 490 U.S. at 350.  Therefore, the procedural


safeguards created by NEPA must be carefully adhered to.  See, e.g., Id., Hodges, 300 F.3d at


445-46; Nat’l Audubon, 442 F.3d at 184.  


NEPA does not contain specific public comment and review procedures.  Nonetheless,


federal courts – including the Fourth Circuit – have consistently held that public involvement lies


at the center of NEPA’s procedural requirements.  See, e.g., Block, 690 F.2d at 770,771; Hodges,


300 F.3d at 438; Nat’l Audubon, 442 F.3d at 184.  Additionally, the significant role public


involvement plays in achieving NEPA’s lofty goals, by enforcement of its strict procedural


safeguards, is reflected in the CEQ Guidelines.  See Block, 690 F.2d at 770,771; Nat’l Audubon,


442 F.3d at 184; 40  C.F.R. §§ 1500.1(b), 1501.4(b), 1506.6(a) & 1506.6(d).  These guidelines:


(1) instruct that environmental information be made available to the public before decisions are
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made and before action is taken, and (2) direct that this information be of “high quality,” meaning


that it “must concentrate on the issues that are truly significant to the action in question.”  40 


C.F.R. § 1500.1(b).  According to the Guidelines, such instructions are necessary because “public


scrutiny [is] essential to implementing NEPA.”  Id.  The CEQ Guidelines therefore create


qualitative standards by which public involvement must be measured.  Specifically, they require


that an agency engaged in environmental review “shall involve ... the public, to the extent


practicable, in preparing assessments,” 40  C.F.R. § 1501.4(b), a duty that includes “[m]ak[ing]


diligent efforts to involve the public” and “[s]olicit[ing] appropriate information from the public.” 


40  C.F.R. §§ 1506.6(a) & (d).  


Here, the existence of sufficient compensatory mitigation – or the lack thereof – is the


“truly significant” issue with regard to the Corps’ determination whether the Loadout and Fola


§ 404 permits comply with the no significant adverse environmental effects standard established


in the CWA, CWA Guidelines and NEPA.  Therefore, in an argument that mirrors their claim


under the CWA, Plaintiffs’ NEPA challenge alleges that the complete lack of substantive


information on mitigation provided in the Fola and Loadout Notices rendered the notices deficient


under NEPA.  As discussed, the Court agrees with Plaintiffs that mitigation is the centerpiece of


a determination of no significant degradation and/or a FONSI issued with respect to a § 404


permit for a mountaintop mine.  For, it is site-specific mitigation measures that allow the Corps


to: (1) issue such determinations, and (2) issue a permit without further environmental review. 


 Id.  The Court therefore agrees with Plaintiffs that a public notice that contains no substantive


information on mitigation is deficient under NEPA.  In this case, the notice not only fails to


concentrate on the “truly significant” issues posed by the application, see 40  C.F.R. § 1500.1(b),


43


Case 3:08-cv-00979   Document 165    Filed 11/24/09   Page 43 of 55







but it also fails to “solicit appropriate information from the public,” see 40  C.F.R. § 1506.6(d),


meaning the agency has failed to (1) “make [a] diligent effort[] to involve the public,” see 40 


C.F.R. § 1506.6(a), and (2) “involve ... the public ... to the extent practicable.”  See 40  C.F.R. §


1501.4(b).  Consequently, a public notice containing no substantive information on mitigation


violates the CEQ Guidelines related to agency requirements for public involvement and deprives


the public of its procedural right to an adequate opportunity to participate in the permit evaluation


process.  See, e.g., Block, 690 F.2d at 770,771; Hodges, 300 F.3d at 438; Nat’l Audubon, 442 F.3d


at 184. 


This determination – that the Corps failed to comply with the public involvement


requirements presented by NEPA – is supported by case law.  To begin with, the parties agree


that the operable standard regarding the NEPA claim in this case is found in Bering Strait


Citizens for Responsible Development v. U.S. Army Corps of Engineers, where the Ninth Circuit


held that “[a]n agency, when preparing an EA, must provide the public with sufficient


environmental information, considered in the totality of the circumstances, to permit the members


of the public to weigh in with their views and thus inform the agency decision-making process.” 


524 F.3d 938, 953 (9th Cir. 2008).  Bering Strait involved a gold mining company’s application


for a § 404 permit for the disposal of fill material, which would adversely affect approximately


346 acres of wetland.  Id. at 943.   Prior to issuance, and as required under the CWA and NEPA,


the Corps issued public notice of the permit.  The notice elicited a large volume of responses,


both in support and in opposition to the project, from the public as well as from other federal


agencies.  Id. at 943-44.  The permit was issued and, following issuance, environmental groups


sued the Corps, in pertinent part, for failure to comply with the public notice requirements of
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NEPA during the permitting process.  The Bering Strait plaintiffs argued that the Corps’ notice


was inadequate under NEPA because the agency failed and/or refused to circulate the draft EA


on the project for public review and comment.  Id. at 952. 


Although the Ninth Circuit rejected the Bering Strait plaintiffs’ argument regarding the


circulation of the draft EA, in addition to articulating the standard quoted above, the Circuit Court


opined that, with respect to public involvement, “[t]he way in which the information is provided


is less important than that a sufficient amount of environmental information – as much as


practicable – be provided so that a member of the public can weigh in on the significant decision


that the agency will make in preparing the EA.”  Id. at 953 (emphasis supplied) (quoting Sierra


Nevada Forest Prot. Campaign v. Weingardt, 376 F.Supp.2d 984, 991 (E.D. Cal. 2005)).  The


significant decision the Corps makes when preparing an EA is the FONSI, which allows the


project to proceed without further environmental review and/or conditions.  Thus, under Bering


Strait, sufficient information has not been provided to afford the public an adequate opportunity


to weigh in on a FONSI unless and until as much environmental information as practicable


concerning the FONSI has been disseminated and commented upon.


Even though the Ninth Circuit found the notice sufficient in Bering Strait, the case’s


reasoning supports Plaintiffs’ claim here, where, “considered in the totality of circumstances,”


mitigation is the most crucial issue affecting the Corps’ decision to issue a FONSI for a


mountaintop mine.  Under Bering Strait, as much information on mitigation as practicable must


“be provided so that a member of the public can weigh in on [this] significant decision.”  Id.  In


order to “weigh in,” the public must have the relevant environmental information early – i.e.


before the close of the public comment period.  See 40 C.F.R. § 1500.1(b).  The term
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“practicable” therefore poses the same content-timing predicament for public notice that was


discussed in the CWA portion of this decision.  Because a public notice must issue early, it often


must issue when some information critical to the decision-making is lacking.  Nonetheless,


according to the CEQ Guidelines, the public notice must not issue unless and until as much


information as practicable can be provided and the public will be afforded an adequate


opportunity to “weigh in” on “truly significant” issues.  When determining the adequacy of a


public notice for a § 404 permit, therefore, the questions presented under NEPA are: (1) What are


the “truly significant” issues presented by the permit application; (2) What is “practicable” for


the Corps in terms of the dissemination of environmental information; and (3) What is required


to find that the public has sufficiently “weigh[ed] in”?


As discussed earlier, the truly significant issue with respect to the Corps’ approval of the


Loadout and Fola permits was the adequacy of the proposed mitigation measures to compensate


for the projects’ adverse environmental impacts.  To be adequate, the Loadout and Fola Notices


must therefore provide sufficient information – as much as practicable – to allow the public to


weigh in on this question. 


As evidence that the Corps failed to involve the public to the extent practicable, Plaintiffs


cite the Corps’ circulation of the relevant mitigation plans and decision documents to state and


federal agencies for review and comment. Tr. for Mot. Hr’g on August 20, 2009 (Doc. 161), 19-


20.  Plaintiffs contend that if it was practical for the Corps to circulate these documents to be


reviewed and commented upon by state and federal agencies, then it was practicable for the Corps


to, at a minimum, release some substantive information on mitigation for public review and


comment.  Considered in light of the fact that the Corps’ decision on the Loadout application was
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made approximately nine months after the submission of the company’s EID and the initial CMP,


and the fact that the agency’s decision on the Fola application was made approximately a year


and a half after the submission of the project’s CMP, the Court agrees.


Next,  as evidence that the Corps did not provide Plaintiffs with an adequate opportunity


to weigh in on the FONSIs issued for the Loadout and Fola permits, Plaintiffs cite the Corps’


responses to the comments Plaintiffs submitted in reply to the relevant public notices.  First, with


respect to the Loadout application, in response to the Plaintiffs’ comment that “1) the proposed


mine will cause or contribute to significant degradation ... 2) the mitigation plan is inadequate to


offset those negative environmental impacts; [and] 3) the fill does not comply with state water


quality standards ...”, the Corps refers Plaintiffs to the CMP “for further details” and criticizes


Plaintiffs for “[a]t no time ... identify[ing] the existing water quality at the site proposed in the


application.”  See Corps’ Response to Comments on Loadout Application (Doc. 138-1), 2


(emphasis in original).  In response to Plaintiffs’ comment regarding the ability of the expected


Loadout CMP to adequately compensate for lost stream function, the Corps replies, “The revised


[CMP] follows guidelines defined and in accordance to RGL 02-2.  The comments do not apply


to the type of mitigation proposed and are clearly written with no knowledge of the proposed


project.  Please refer to the CMP for more detail.”  Id. at 17.  And, in response to Plaintiffs’


comment that “[the Corps] cannot logically conclude that the mine will have no significant


impact on the environment,” the critical determination required by the CWA and NEPA, the


Corps answers, “These comments are largely irrelevant to the Corps analysis, and cannot serve


as the basis for requiring an [EIS] on [sic.] denying the permit.”  Id. at 38.


The Corps found Plaintiffs’ comments “irrelevant” because “the Environmental
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Organizations can present neither new information nor new analysis of the information applicable


to the proposed permit activity[.]” Id.  However, Plaintiffs argue they could not provide such


“new information” or “new analysis” because, at the time public comment was open, these


organizations had little to no project-specific information regarding Loadout’s permit application. 


For example, the Notices lacked practical information that would allow Plaintiffs to meaningfully


comment on proposed mitigation, such as: the type of mitigation proposed (stream creation or


stream enhancement); the location of the proposed mitigation (on-site or off-site and, if off-site,


where); the length of the streams the company plans to create or enhance; a map; information


regarding the topography and historical use of the area; and so forth.  Tr. for Mot. Hr’g on August


20, 2009 (Doc. 161), 14-17.  Consistent with CWA regulations, Plaintiffs are not requesting


engineering-level detail with respect to proposed mitigation.  However, Plaintiffs do contend that


some substantive information on mitigation – a “conceptual analysis” for example – is necessary,


as is evidenced by the Corps’ responses, to intelligently comment on a public notice. 


The Court agrees with Plaintiffs’ argument.  Id. at 10 (“So what they were doing was


criticizing us for lack of specificity, but the whole reason we couldn’t be more specific is because


the Corps had withheld the information that we needed.”).  Environmental organizations could


not adequately “identify the existing water quality at the site proposed in the application,”


comment on whether the project would cause or contribute to significant degradation, or


comment on whether the mitigation plan was adequate to offset negative environmental impacts


because the Loadout Notice failed to provide these organizations with site or project-specific


information on mitigation.  Without such information, Plaintiffs were forced to submit their


comments “with no knowledge of the proposed project.”  Consequently, the Corps’ dismissal of
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Plaintiffs’ comments for lacking or otherwise failing to take into account information the agency


should have provided is unreasonable, arbitrary and capricious.  The Corps’ responses to the


Plaintiffs’ Loadout comments are therefore evidence of the deficiency of the Loadout Notice, not


of Plaintiffs’ lack of diligence or understanding.  Similarly, the Corps’ finding that “[n]o


compelling evidence has been provided to this office which would indicate th[e] project would


result in significant impacts to the quality of the human or aquatic environment,” see Loadout


CDD (Doc. 86-4) at 83, is more a reflection of the sparsity of information contained in the


Loadout Notice than of an actual lack of significant adverse impacts.  


The Corps’ responses to Plaintiffs’ comments on the Fola permit application also


demonstrate the deficiency of the Fola Notice.  See Fola DD (36-7) at 129 (“The comments and


issues contained in the [Appalachian Center’s] letter appear to be the same or very similar to


comments that have been submitted to almost every [Corps’] application that has been submitted


to the Corps for the past several years.  The comments are very general in nature and contain little


specific content regarding the applicant’s proposed project referenced in Public Notice


200400967. ... Speculative, unsupported or unsubstantiated impacts are not considered probable


and, since most of the [Appalachian Center’s] comments contain little, if any, information


regarding specific impacts associated with the proposed activities, such comments do not fall in


the required probably category for consideration by the Corps.”).  The Fola Notice did not


provide Plaintiffs sufficient information to weigh in on the probable adverse impacts of the Fola


application and, because it failed to disseminate adequate site and/or project-specific information


to allow Plaintiffs to understand and/or comment upon the project’s environmental effects and/or


the proposed mitigation measures’ ability to compensate for such effects, the Fola Notice
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impaired Plaintiffs’ statutory right to informed pre-decisional comment under NEPA.


Taken together, the distribution of the Loadout and Fola Notices to federal and state


agencies and the Corps’ dismissal of Plaintiffs’ comments as “too general” to warrant substantial


responses demonstrate the Corps’ failure to meet the standard for the sufficiency of public notice


and comment established in Bering Strait.  With no substantive information on mitigation, the


Loadout and Fola Notices provided neither Plaintiffs nor the public in general as much


information as practicable to allow for a meaningful opportunity to weigh in on the truly


significant issues presented by the Loadout and Fola applications.  As such, the Loadout and Fola


Notices were deficient under NEPA and the CEQ Guidelines.


This conclusion is supported by the Eastern District of California’s decision in Sierra


Nevada Forest Protection Campaign v. Weingardt, a case the Ninth Circuit relied upon in Bering


Strait.  376 F.Supp.2d 984.  In  Weingardt, the Eastern District ruled on a challenge to the public


notices issued for four United States Forest Service (“USFS”) permits.  376 F.Supp.2d at 986-88. 


The Eastern District found the notices insufficient because they contained relatively short


descriptions of the proposed projects, with little to no detail regarding the type of environmental


impacts expected.  Id. at 992.  In Weingardt, the close of the comment period was followed by


the release of documents and reports, totaling several hundred pages, which evaluated the specific


impacts of the proposed USFS project.  Id. at 986-88.  These post-notice/post-comment


documents were not subject to public review and comment and, because the documents contained


information critical to the USFS’ EA analysis, the Eastern District found that “[w]hen compared


with the extensive environmental analysis eventually produced, the two-and-three-page public


scoping notices were not adequate to inform the public of the kinds of data and information that
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the agency would rely on in the preparation of the EA.”  Id. at 992.  


The Weingardt holding supports Plaintiffs’ claim, for the facts in Weingardt are similar


to the facts here.  In both cases, the information contained in the public notices was minimal and


the information critical to the relevant agency’s EA analysis – hundreds of pages of such


information – was released post-notice and post-comment.  Further, because the information was


released post-notice and post-comment, in both cases, the public was denied an opportunity to


meaningfully comment on the proposed project.  Id. (finding that “the [USFS] failed to give the


public an adequate pre-decisional opportunity for informed comment”).


In opposition to Plaintiffs’ NEPA claim, the Corps and the Intervenor-Defendants cite a


series of federal circuit court cases to support the proposition that “[f]ederal courts around the


country are uniform in rejecting claims that certain documents such as EAs, EIDs and CMPs are


required to be drafted and circulated for public comment automatically.”  Loadout’s Mem. in


Opp. to Pl.’s Mot. for Summ. J.(Doc. 127), 9.  These cases, however, do not convince the Court


that Plaintiffs’ NEPA claim is without merit.  


A finding that a specific document (i.e., the CMP)  must be circulated for public review


and comment is not essential to this Court’s finding that the Loadout and Fola Notices were


deficient under NEPA.  Plaintiffs’ NEPA claim is not that the Corps was required to circulate the


Loadout and/or Fola CMPs for public review and comment, but rather that the minimum standard


for public review and comment, as established in Bering Strait, was not met.  As a result, the


federal circuit court cases cited by the Corps and Intervenor-Defendants are distinguishable on


the issues presented and on the facts.  See Alliance to Protect Nantucket Sound, Inc. v. U.S. Dep’t


of Army, 398 F.3d 105, 115 (1st Cir. 2005) (holding the circulation of a draft EA not required and
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finding the “to the extent practicable” standard met when the Corps extended the comment period


over 5 months, held two public hearings, and noted and substantially responded to public


comments in EA); Greater Yellowstone Coalition v. Flowers, 359 F.3d 1257, 1279 (10th Cir.


2004) (holding public notice sufficient when it included maps detailing the layout of the proposal,


informed the public that the project “[was] likely to adversely affect bald eagles,” and invited the


public to request a public hearing); Fund for Animals, Inc. v. Rice, 85 F.3d 535, 545 (11th Cir.


1996) (holding public notice sufficient when the permit application was widely disseminated, the


notice informed the public that “several threatened or endangered species may be expected to be


present at the site,” there were multiple state-sponsored hearings, and the permit was the result


of extensive inter-agency consultation).  The cases cited by the Corps and Intervenor-Defendants


are distinguishable because, in each case, the truly significant issue presented by the relevant


permit application – such as the potential impacts on endangered species created by the projects


in Greater Yellowstone Coalition and Fund for Animals – were highlighted in the attendant public


notice.  Thus, in contrast to the Loadout and Fola Notices, the notices challenged in Alliance to


Protect Nantucket Sound, Greater Yellowstone Coalition, and Fund for Animals each provided


an adequate opportunity for informed pre-decisional comment as required by NEPA and the CEQ


Guidelines.24


24The Corps and Intervenor-Defendants also highlight the fact that Plaintiffs did not
request a public hearing on either the Fola or Loadout Notice as evidence that the notices were
sufficient.  The Court, however, finds this argument unpersuasive.  A decision not to request a
public hearing on a notice does not render the information contained in that notice sufficient
under NEPA.  Instead, a decision not to request a public hearing can as readily be attributed to a
deficiency in the public notice as it can be considered to demonstrate the adequacy of the notice. 
For, without sufficient information to identify the truly significant issues presented by a permit
application, interested members of the public may not have adequate information upon which to
base a hearing request.
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IV. Conclusion


With respect to the Loadout and Fola Notices, the Corps failed to comply with its


regulatory duties under the CWA, NEPA and the APA because it failed to provided notices that


either (1) provided a clear understanding of the nature and magnitude of the Loadout and Fola


proposals, or (2) allowed the public to be involved to the extent practicable in the permit process. 


As a result, the Court FINDS the Loadout and Fola Notices deficient under law and ORDERS


that Plaintiffs be provided the remedy outlined below.


Finally, in conclusion, the Court finds it prudent to note that this litigation could have


easily been avoided and the flaw in the original Loadout and Fola Notices easily remedied if the


Corps had issued supplemental notices in the instant case. With regard to the Loadout and Fola


applications there were periods of approximately nine months and nearly a year and a half,


respectively, between the time the company submitted a CMP and permit approval.  Although


supplemental notice is discretionary, see, e.g., 33 C.F.R. § 325.2(a)2); B & B P’ship v. United


States, 133 F.3d 913, *6-*7 (4th Cir. 1997) (unpublished decision); Fund for Animals, 85 F.3d


at 545, and the Court does not therefore hold that the Corps was required to issue supplemental


notice, see id., the Court finds that, in both permits, the interim period between the submission


of the project’s CMP and the respective permit approval would have been a prudent time for the


Corps to issue supplemental notice.  Such notice would have apprised Plaintiffs and the public


in general of the truly significant issues raised by each proposal, therefore providing the public


an opportunity to comment intelligently thereon.  Consequently, such supplemental notice would


have conserved judicial and other government resources, meanwhile, preventing the expenditure
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of time, money and stress on the part of Plaintiffs as well as both mining companies.


V.     Remedy


The Court GRANTS Plaintiffs’ motions for summary judgment on the ground that the


Loadout and Fola Notices were deficient and DENIES the motions for summary judgment filed


by the Intervenor-Defendants on these grounds.  Additionally, the Court HOLDS IN


ABEYANCE Fola’s motion for summary judgment insofar as it pertains to Plaintiff’s claims


related to selenium discharges and GRANTS Intervenor-Defendants’ motions for summary


judgment insofar as they are controlled by the Fourth Circuit’s decision in Ohio Valley


Environmental Coalition v. Aracoma Coal Company, 556 F.3d 177.


Further, because the Court FINDS the public notices for the Nellis and Ike Fork surface


mines deficient, the Court REMANDS Permit No. 200100895 (Loadout) and Permit No.


200400967 (Fola) to the Corps for the limited purpose of correcting this procedural flaw. 


Consistent with the reasoning provided in this Opinion and Order, the Court ORDERS the Corps


to: (1) re-issue an amended notice for each permit, (2) receive and respond to comments on the


revised notices, and (3)  reconsider each permit with any new comments in mind.  However,


because the Court is sensitive to the substantial mining activity Loadout and Fola have conducted


under the existing Nellis and Ike Fork surface mine permits, and because the Court realizes that


the procedural flaw identified by Plaintiffs did not stem from any wrong-doing on the part of the


mining companies, the Court STAYS the effect of this Opinion and Order for 60 days.  The stay


is GRANTED so that the parties may have an opportunity to appeal this decision and/or to seek


other desired relief.  Over the course of the stay, Loadout and Fola may continue to conduct
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limited mining activities in accord with any existing agreements between the parties and any


previous Opinions and/or Orders by this Court.


The Court DIRECTS the Clerk to send a copy of this written Opinion and Order to


counsel of record and any unrepresented parties.


ENTER: November 24, 2009
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ROBERT C. CHAMBERS
UNITED STATES DISTRICT JUDGE
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FOR IMMEDIATE RELEASE      CONTACT: ROBERT DILLON (202) 224-6977 
DECEMBER 14, 2009                             or ANNE JOHNSON (202) 224-7875    
              


Media Advisory 
 
WASHINGTON, D.C. – U.S. Sen. Lisa Murkowski, R-Alaska, is scheduled to speak on 
the Senate floor at 3:30 p.m. today in opposition to the Environmental Protection 
Agency’s endangerment finding. Murkowski will announce her plan to introduce a 
disapproval resolution to veto EPA regulation of greenhouse gases under the Clean Air 
Act. 
 
A copy of her floor speech will be made available immediately following her remarks.   
 


#### 
 


For further information, please contact Robert Dillon at 202.224.6977 or 
Robert_dillon@energy.senate.gov or Anne Johnson at 202.224.7875 or anne_johnson@energy.senate.gov. 


Visit our website at http://energy.senate.gov/public/ 
 


 
 



mailto:Robert_dillon@energy.senate.gov

mailto:anne_johnson@energy.senate.gov

http://energy.senate.gov/public/
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Joint Letter to EPA Administrator Lisa Jackson from 
Grassroots Environmental Justice organizations and networks 


See Organizational Signers at end of Letter 
 
 
 
 
April 30, 2009 
  
 
Lisa Jackson, EPA Administrator 
USEPA Headquarters  
Ariel Rios Building  
1200 Pennsylvania Avenue, N. W.  
Mail Code: 1101A  
Washington, DC 20460 
 
Dear Ms. Lisa Jackson: 
 
Almost three months have gone by since you took office on January 23, 2009 as our new 
administrator of the U.S. Environmental Protection Agency (EPA).  As a movement of 
young people of color environmental and economic justice (EJ) activists standing 
alongside seasoned EJ leadership, we write to congratulate you on your appointment and 
to say you give us hope by immediately taking steps to tackle the unwrapping of previous 
Administration-era environmental decisions. As you are aware, environmental 
regulations and policies have tremendous impact on people of color, Native and low 
income communities. We applaud the new Barack Obama administration for laying the 
groundwork for this change to take place. We also welcome back Carol Browner who 
made EJ a top priority in her tenure as a prior EPA administrator.  We respect her legacy 
at the EPA and look forward to working with her and you on energy and climate policy.  
We, therefore herein, request a meeting with you at a mutually acceptable location and 
time. Please contact the heads of each EJ organization or network signee of this letter for 
follow-through.  Please note that there are many signee groups that are not a part of 
networks, and thus, we respectfully request that you send a formal response to all signees 
of this letter. 
 
When President Obama said his administration will work from the bottom up, we were 
delighted, as we in the environmental and economic justice movement made a 
commitment to grow our movement from the bottom up at the First People of Color 
Environmental Leadership Summit in 1991, the dawn of the EJ Movement.  Over 600 
delegates at the Summit from Native- and African- American, Latino-, and Asian-Pacific 
Islander communities, youth and elders, proclaimed that we speak for ourselves and 
challenged ourselves to build upon our grassroots and strengthen our efforts to build 
regional networks.  It has not been easy keeping this commitment.   
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We are encouraged to hear reports of your commitment to environmental justice, and 
applaud your pledge to address toxic air near schools.   The principles of bottom-up and 
grassroots organizing is the foundation of the EJ Movement. Bottom up and grassroots 
refers to those most affected, disenfranchised, marginalized and living on the fence lines 
of polluting industries. The heartbeat of this movement has organized locally, by state, by 
tribe, by regions and some strategically organized national organizations and networks. 
As such, we appeal to you to ensure that the voices of the most harmed by environmental 
injustices, those who live, work and play in poor and marginalized communities are 
provided opportunities to work with your administration, to be heard and for our 
movement to be able to provide constructive input and solutions. 
 
The mechanism that EPA utilizes to ensure meaningful participation of the grassroots is 
EPA’s multi-stake holder approach. However, this multi-stakeholder approach has some 
challenges.  For example, equal representation by each stakeholder puts the 
community/grassroots stakeholder at a disadvantage as most other stakeholders come 
with strong public or private institutional or industrial support.  To accomplish change 
from the bottom up, this imbalance could be addressed by increasing the representation of 
the grassroots in Agency activities, by providing opportunities for them to meet among 
themselves regarding Agency activities to better organize their voice at the multi-
stakeholder table, and by addressing the resource gap. 
 
We want to applaud the work of the Office of Environmental Justice (OEJ) and the 
National Environmental Justice Advisory Council (NEJAC). We encourage you to 
review the recommendations of the NEJAC under each administration. They arise from 
countless testimonies from impacted communities faced with the range of environmental 
assaults.  We implore you to act on the recommendations and put real teeth into the 
integration of NEJAC recommendations across EPA’s programs and activities.   
 
Please find attached as Attachment 1 only some of the concerns and recommendations 
that we have.  We request a meeting with you at a mutually acceptable location and time. 
We hope that we can discuss these and others with you in a formal sit down meeting.   
 
Thank you for your time and consideration, 
 
Signatures 
Cc:  Carol Browner 
 
National, Regional and State Networks 
 
African American Environmental Justice Action Network 
Contact Person:  Tanisa Adimu, Interim Coordinator 
2500 Deerfield Drive 
Kennesaw, Georgia 
Phone:  (404) 775-4554 
Email:  aaeaction@yahoo.com  
 



mailto:aaeaction@yahoo.com
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Alabama Black Belt Sustainability Organization 
Contact Person:  Abina D. Billups 
414 Young Street Selma, Alabama 36701 
Phone:  334-875-5306 
Email:  abinabillups@gmail.com 
 
Border Agricultural Workers Project 
Contact Person:  Carlos Marentes  
201 East Ninth Avenue 
El Paso, Texas 79901 
Phone: (915) 532-0921 
Alternate Phone: (915) 873-8933 
 
Asian Pacific Environmental Network (APEN) 
Contact Person:  MariRose Taruc 
310 8th St #309 
Oakland, California 94607 
Phone:  (510) 834-8920 x311 
Fax:  (510) 834-8926 
Email: www.apen4ej.org 
 
CATA - El Comite de Apoyo a los Trabajadores Agricolas 
Contact Person:  Nelson Carrasquillo 
The Farmworkers Support Committee 
4 South Delsea Drive 
Glassboro, New Jersey 08028 
Phone:  (856) 881-2507 
Email:  catanj@aol.com 
 
Connecticut Coalition for Environmental Justice  
Contact Person:  Mark A. Mitchell M.D., MPH, President 
Phone: (860) 548-1133 
Fax: (860) 548-9197 
Email:  www.environmental-justice.org  
 
Just Transition Alliance/Alianza de Transicion Justa 
Contact Person:  Jose T. Bravo - Director 
P.O. Box 210593 
Chula Vista, CA 91921 
Phone: (619) 838-6694 
Email:  jtawest@yahoo.com 
 
 
 
 
 



mailto:abinabillups@gmail.com

http://www.apen4ej.org/

mailto:catanj@aol.com

http://www.environmental-justice.org/

mailto:jtawest@yahoo.com
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Indigenous Environmental Network 
Contact Person:  Tom Goldtooth, Executive Director 
Bemidji Main Office:  
PO Box 485 
Bemidji, MN 56619 
Phone:  (218) 751-4967  
Email:  ien@igc.org 
 
Louisiana Environmental Justice Community Organization Coalition 
Contact Person:  Albertha Hasten, President 
32365 Doc Dean Street   
White Castle, Louisiana 70788 
Phone:  (225) 545-5520  
Phone:  (225) 315-1268  
Phone:  (225) 385-2332  
Email:  lejcoc@yahoo.com 
 
North Carolina Environmental Justice Network 
Contact Person:  Gary R. Grant, Director 
PO Box 61 
Tillery, North Carolina 27887 
Phone: (252) 826-3017 
Fax: (252) 826-3244 
E-mail: tillery@aol.com or ncejn1@aol.com  
Website: www.ncejn.org  
 
Oregon Toxics Alliance 
Contact Person:  Lisa Arkin, Executive Director 
1192 Lawrence Street 
Eugene, Oregon 97401 
Phone:  (541) 465-8860 
Email:  larkin@oregontoxics.org  
 
Southwest Organizing Project (SWOP) 
Contact Person:  Robby Rodriguez 
211 10th St. SW 
Albuquerque, NM 87102 
Contact Person: (505) 247-8832 
Email: robby@swop.net 
 
 
 
 
 
 



mailto:ien@igc.org

mailto:lejcoc@yahoo.com

mailto:tillery@aol.com

mailto:bfaausnow@aol.com

http://www.ncejn.org/

mailto:larkin@oregontoxics.org

mailto:robby@swop.net
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Southwest Network for Environmental and Economic Justice 
Contact Person:  Richard Moore, Executive Director 
804 Park Ave SW 
Albuquerque, New Mexico 87102 
P.O.Box 7399 
Albuquerque, New Mexico 87194 
Email:  richardm@sneej.org  
 
Southwest Workers Union (SWU) 
Contact Person:  Genaro Lopez Rendon & Diana Lopez  
1416 E. Commerce 
San Antonio, TX  78205 
Phone:  (210) 299-2666 
Email:  genaro@swu.union.org 
 
 
Local Groups 
 
Alianza Indigena Sin Fronteras 
Contact Person:  José Matus (Interim)                                
PO Box 826 
Tucson, AZ 85701 
Phone:  (520)979-2125 
Email:  jrmatus@aol.com 
 
Alsen Environmental Justice Community Organizing Coalition 
Contact Person:  Sharon Batiste-President 
452 Old Rafe Mayer Road 
Baton Rouge, Louisiana 70807 
Phone:  (225) 775-3660 
Fax:  (225) 368-7863 
E-mail: sbaejcoc@yahoo.com 
 
Bayou Interfaith Shared Community Organization (B.I.S.C.O.)  
Contact Person:  Sharon Gauthe, President 
1922 Bayou Street 
Thibodaux, Louisiana 70734 
Phone:  (985) 448-5364      
Alternate Phone: (985) 438-2148  
Email:  mybisco@yahoo.com 
 
 
 
 
 



mailto:richardm@sneej.org

mailto:genaro@swu.union.org

mailto:jrmatus@aol.com

http://us.mc1105.mail.yahoo.com/mc/compose?to=sbaejcoc@yahoo.com

mailto:mybisco@yahoo.com
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Border Agricultural Workers Project 
Contact Person:  Carlos Marentes 
201 East Ninth Avenue 
El Paso, Texas 79901 
Phone:  (915) 532-0921 
Email:  marentes@farmworkers.org 
 
Cambio 
Contact Person: Jane Yee 
5102 Pastura Place NW 
Albuquerque, NM  87107 
Phone:  (505) 344-4028 
Email:  jane.cambio@yahoo.com 
 
Chicago Local Organizing Committee 
Contact Person:  Theodore Crawford 
700 East Oakwood Boulevard 
Chicago, Illinois 60653 
Phone:  (312) 388-4967 
Email:  chihiphoppac@aol.com 
 
Coalición de Derechos Humanos 
Contact Person: Kat Rodriguez 
PO Box 1289 
Tucson, AZ  85702 
Phone:  (520) 770-1373 
Email:  kat@derechoshumanosaz.net 


Community Coalition for Environmental Justice  
Contact Person:  Christina Gallegos, Co-Chair 
1620 18th Ave, Suite 10 
Seattle, Washington 98122 
Phone:  (206) 720-0285 
Email:  justice@ccej.org 
 
Colonias Development Council (CDC)  
Contact Person:  Diana Bustamente 
1050 Monte Vista 
Las Cruces, New Mexico  88001 
Phone:  (575) 647-2744 
Email:  dbustamente@zianet.com 
 
 
 
 
 
 



mailto:marentes@farmworkers.org

mailto:jane.cambio@yahoo.com

mailto:kat@derechoshumanosaz.net

mailto:justice@ccej.org

mailto:dbustamente@zianet.com
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Communities for a Better Environment (CBE) 
Contact Person:  Bill Gallegos 
5610 Pacific Blvd. Suite 203 
Huntington Park, CA  90255 
Phone:  (323) 826-9771 
Email:  billgallegos@cbecal.org 
 
Concerned Citizens and Youth of St. James Louisiana (Hwy 18&44- District of 4&5)  
Contact Person:  Willie Mae Williams, President 
PO Box 286  
Convent, Louisiana 70723 
Phone:  (225) 562-3980 
Alternate Phone:  225-636-0020  
Email:  miztaih101@yahoo.com  
 
Concern Citizen of Bayou Sorrel (CCIP)  
Contact Person:  Albertha Hasten, President 
32365 Doc Dean Street 
White Castle, Louisiana 70788  
lejcoc@yahoo.com 
Phone:  (225) 545-5520  
Phone:  (225) 315-1268  
Phone:  (225) 385-2332  
 
Concern Citizens of Hwy 400 
Contact Person:  Gail Johnson  
400 St Paul Church 409 Cancl Street 
Napoleonville, Louisiana 70390  
Phone:  (985)513-9474 
Email:  giahson@assumptionk121.aus 
 
Concerned Citizens of South Central 
Contact Person:  Robin Cannon 
4707 South Central Ave. 
Los Angeles, CA  90011 
Phone:  (213) 978-7515 
Email:  robinrc@yahoo.com 
 
Concerned Citizens of Tillery 
Contact Person:  Gary R. Redding, Board Chairperson  
PO Box 61 
Tillery, North Carolina 27887 
Phone: (252) 826-3017 
Fax: (252) 826-3244 
E-mail: tillery@aol.com  
Website: www.cct78.org 



mailto:billgallegos@cbecal.org

mailto:miztaih101@yahoo.com

mailto:lejcoc@yahoo.com

mailto:giahson@assumptionk121.aus

mailto:robinrc@yahoo.com

mailto:tillery@aol.com

http://www.cct78.org/





 8 


 
Concerned Citizens of Wagon Mound 
Contact Person:  Sofia Martinez 
4904 Community Lane SW 
Albuquerque, NM  87105 
Phone:  (505) 877-5381 
Email:  sofiam@unm.edu 
 
Environmental Law Center 
Contact Person:  Doug Meikeljohn 
1405 Luisa Street, Suite #5 
Santa Fe, N.M.  87505 
Phone:  (505) 989-9022 
Email:  dmeiklejohn@nmelc.org 
 
Environmental Justice Community Organization 
Contact Person:  Althea Irvan, President   
145 Bradish Port 
Sulphur, Louisiana 70083  
Phone:  (504) 722-1948  
Email:  msalthea@bellsouth.net 
 
Environmental Justice Community Organization 
Contact Person:  Mershondia Bell  
2228 GreenWood Drive 
LaPlace, Louisiana 70068  
Email:  mrbell@gmail.com  
 
Environmental Justice Community Organization 
Contact Person:  Shelia Collins 
1409 Bryant Street  
Donaldsonville, Louisiana 70346  
Email:  sm_collins2@hotmail.com  
 
Jefferson Parish Environmental Justice Community Organization 
Contact Person: Evanglian Davids  
1080 Jefferson HWY Unit 3  
Kenner, LA 70381 
Email:  vangred@yahoo.com 
 
 
 
 
 
 



mailto:sofiam@unm.edu

mailto:dmeiklejohn@nmelc.org

mailto:msalthea@bellsouth.net

mailto:mrbell@gmail.com

mailto:sm_collins2@hotmail.com

mailto:vangred@yahoo.com
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Family Oriented Community United Strong, Inc. (F.O.C.U.S.) 
Contact Person:  Laura A. Ward, President 
P. O. Box 338 
Tallevast, Florida 34270 
Phone:  (941) 355-8697  
Alternate Phone:  (941) 355-9216 
Email:  La1Law@aol.com 
 
Farmworker Health and Safety Institute  
Contact Person:  Teresa Niedda, Director 
4 South Delsea Drive 
P.O. Box 510 
Glassboro, New Jersey 08028 
Phone:  (856) 881-2507  
(856) 881-2027  
Email:  fhsinj@aol.com 
 
Hands Across The River Coalition 
Contact Person:  Edwin Rivera 
181 Hillman Street Bld. 9 
New Bedford, Massachusetts 02742 
Phone:  (508) 993-8500 
Email:  harcnb@aol.com 
 
Indigenous Environmental Network Affiliates 
Big Mountain Dineh Nation, Louise Benally, Arizona 
Alaska Community Action on Toxics (ACAT), Pamela K. Miller, Alaska 
Western Shoshone Defense Project, Carrie Dann, Nevada 
REDOIL, Faith Gemmill, Alaska 
Black Mesa Water Coalition, Enei Begaye 
Eagle Condor Alliance, Jokay Dowell, Oklahoma 
 
Kalpulli Izkalli 
Sylvia Ledesma 
1028 Ann Ave. #C SW 
Albuquerque, NM  87105 
Email:  Izkalli@comcast.net 
 
Jefferson Parish Environmental Justice Community Organization 
Contact Person:  Evanglian Davids  
1080 Jefferson HWY Unit 3  
Kenner, Louisiana 70381 
Email:  vangred@yahoo.com  
 
 
 



mailto:La1Law@aol.com

mailto:fhsinj@aol.com

mailto:harcnb@aol.com

mailto:Izkalli@comcast.net

mailto:vangred@yahoo.com
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Just Transition  
Contact Person:  Jose T. Bravo - Director 
Just Transition Alliance / Alianza de Transicion Justa 
P.O. Box 210593 
Chula Vista, CA 91921 
Email:  jtawest@yahoo.com 
 
The Latino Coalition 
Contact Person:  Luis Rodriguez 
124 Tallman Street 
New Bedford, Massachusetts 02740 
Email:  luispnkybrn@aol.com 
 
Louisiana Democracy Project 
Contact Person:  Stephanie Anthony, director 
5878 Ruby Avenue 
Baton Rouge, Louisiana 70805 
Email:  ldpnews@yahoo.com 


Madison Environmental Justice Organization 
Contact Person:  Maria Powell, Executive Director 
1311 Lake View Avenue 
Madison, WI 53704 
Phone:  (608) 240-1485 
Email: info@mejo.us 
Alternate Email:  mariapowell@mejo.us 
Website:  http://www.mejo.us 


Mesquite Community Action 
Contact Person:  Arturo Uribe 
1025 South Española 
Las Cruces, New Mexico 88001 
Phone:  (575) 233-3084 
Email:  arturouribejr@gmail.com 
 
Mothers and Daughter Protecting Children's Health (MADPCH) 
Contact Person:  Shirley Baker-Carter President, CEO 
1420 Woodstock Avenue 
Anniston, Alabama 36207 
Email:  msabccarter@yahoo.com 
 
Multicultural Alliance for a  Safe Environment (MASE) 
Contact Person:  Nadine Padilla 
510 3rd St. SW 
Albuquerque, NM  87102 
Phone:  (505) 240-3104 
Email:  mz.nadine@gmail.com 



mailto:jtawest@yahoo.com

mailto:luispnkybrn@aol.com

mailto:ldpnews@yahoo.com

mailto:mariapowell@mejo.us

http://www.mejo.us/

mailto:arturouribejr@gmail.com

mailto:msabccarter@yahoo.com

mailto:mz.nadine@gmail.com
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Old Bedford Village Development, Inc. 
Contact Person:  John Gonsalves Andrade 
181 Hillman Street Bld. 9 
New Bedford, Massachusetts 02742 
Phone:  (508) 993-8500 
Email:  obvdc@yahoo.com 
 
Organización en California de Lideres Campesinas 
Contact Person:  Millie Trevino 
611 Rebecca St. 
Pomona, CA  91766 
Phone:  (909) 865-7776 
Email:  liderescampesinas@hotmail.com 
 
People Organized to Demand Environmental Rights (PODER) 
Contact Person:  Antonio Diaz 
474 Valencia St. #125 
San Francisco, CA  94103 
Phone:  (415) 431-3210 
Email:  adiaz@podersf.org 
 
People Organized in Defense of Earth and Her Resources (PODER) 
Contact Person:  Susana Almanza 
PO Box 627 
Austin, TX  78762-6237 
Phone:  (512) 474-9921 
Email:  poder@austin.rr.com 
 
Regenesis Economic Development Organization                                                               
Contact Person:  Representative Harold Mitchell Jr., Executive Director                             
P.O.Box 3046 
Spartanburg, South Carolina 29306 
Phone:  (864) 621-0881 
Email:  mitchellh@scstatehouse.net 
 
Residents for Air Naturalization (RAN) 
Contact Person:  Velma White, President 
3116 Fulton Street 
Shreveport, Louisiana 71108  
Phone:  (318) 286-4325  
Email:  ranshrv1@aol.com 
 
 
 



mailto:obvdc@yahoo.com

mailto:liderescampesinas@hotmail.com

mailto:adiaz@podersf.org

mailto:poder@austin.rr.com

mailto:mitchellh@scstatehouse.net

mailto:ranshrv1@aol.com
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Safe Air For Everyone  
Contact Person:  Patti Gora-McRavin, Executive Director,  
PO Box 1149 
Sandpoint, Idaho 83864 
Phone:  (208) 301-2828 
 
Southeastern Environmental Education Alliance (SEEAL) 
Contact Person:  Jennifer Marshall  
63 Union Street 
New Bedford, Massachusetts 02740 
Phone:  (508) 493-4343 
Email: jmarshall@seeal.org 
 
South Texas Colonia Initiatives, Inc. 
Contact Person:  Lionel & Juanita Lopez 
4325 Philippine Drive 
Corpus Christi, Texas 78411 
Phone/Fax: (361) 854-5248 
Email: llopez3@stx.rr.com  
 
South Valley Partners for Environmental Justice         
Contact Person:  Lauro D. Silva, Principal Investigator                             
2188 Central SE, #34                                                    
Albuquerque, New Mexico 87106                                             
Phone:  (505) 720-4539                                                              
Fax:   (505) 452-2308                                                     
E-Mail:  alcoatl944@gmail.com              
 
Suffolk African American Cultural Society, Inc. 
Contact Person:  Mary Hill 
P.O Box 6008 
Suffolk, Virginia 23433 
Phone:  (757) 582-8895 
Alternate Phone:  (757) 238-2973 
 
University of New Mexico - Faculty 
Health Education Program 
Contact Person: Magdalena Avila, Dr.P.H., MPH, MSW 
Johnson Center Bldg., Rm 1155A MSCO4 2610 
1 University of New Mexico 
Albuquerque, New Mexico 87131 
Phone: (505) 277-8175                                                                                               
Fax: (505) 277-6227                                                                                               
E-Mail:  avilamagda@gmail.com 
 



mailto:jmarshall@seeal.org

mailto:llopez3@stx.rr.com

mailto:alcoatl944@gmail.com

mailto:avilamagda@gmail.com
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Urban Wilderness Project 
Contact Person:  Jourdan Keith 
P.O. Box 18874 
Seattle, Washington 98118 
Phone:  (206) 464-8364 
Email:  jourdan@urbanwildernessproject.org 
 
West End Revitalization Association - WERA 
Contact Person:  Omega Wilson, President/Project Manager 
PO Box 661 
Mebane, North Carolina 27302 
Phone: (919) 321-1296 
Email: wera1usa@earthlink.net 
Website: www.wera-nc.org 
 
West Oakland Environmental Indicators Project (WOEIP) 
Contact Person:  Brian Beveridge and Margaret Gordon, Co-Directors 
1747 14th Street 
Oakland, California 94607 
Phone:  (510) 257-5646 
Email:  brian.woeip@yahoo.com 
Email:  margaretgordon@sbcglobal.net 
 
WHY  
Contact Person:  Carolyn Long 
Phone:  (985) 369-6442 
Email:  sweetascanme1904@yahoo.com 
 
Wind River Alliance 
Contact Person:  Jolene M. Catron, Executive Director  
P.O. Box 8582 
Esthete, Wyoming 82520 
Phone:  (307) 332-4238 
Email: jolene@windriveralliance.org  
 
 
 
 
 
 
 



mailto:JOURDAN@URBANWILDERNESSPROJECT.ORG

mailto:wera1usa@earthlink.net

http://www.wera-nc.org/

mailto:brian.woeip@yahoo.com

mailto:margaretgordon@sbcglobal.net

mailto:sweetascanme1904@yahoo.com

mailto:jolene@windriveralliance.org
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Attachment 1 
 
Recommendations 
 
We recognize that everything cannot be addressed at once and respect the priority areas 
of both the Obama and Jackson administrations to reduce greenhouse-gas emissions, 
reduce other air pollutants, address toxic chemicals, clean up hazardous waste sites and 
protect water quality.  These are EJ concerns.  We urge you to review the 
recommendations from the NEJAC regarding these concerns, including relocation as a 
remedy for those communities living on top of toxic chemicals and/or fence line to 
polluting industries.   
 
We urge you to get our input before you budget dollars to address these priority areas.  
We have a saying in the EJ Movement, “Others benefit from our pollution and others 
benefit from its resolution”.  It is our human right to direct efforts on our behalf.  How 
you set up grants programs dictates who controls training, research and remedies.  We 
have a human right to have a seat at the table and with technical support, provide 
direction at the table.  You need to hear from us whether the past approach to the 
provision of the aforementioned services worked to the benefit of those most impacted by 
environmental injustice.  
 
We recommend that you RE-TOOL the EPA grants programs including 1)   more tribal 
and community -based and -driven grant recipients; 2) adding EJ as a ranking criteria 
when EPA evaluates grant proposals (only a few grant programs have this as a ranking or 
grading criteria in Request for Proposals and 3) and tracking all EPA grants in EJ areas to 
evaluate how they served EJ communities.   
 
We urge you to advocate for the strengthening of environmental laws as existing laws do 
not protect the public health and the environment. The NEJAC report, Advancing 
Environmental Justice through Pollution Prevention, along with other committee reports 
such as Air and Water subcommittees are valuable tools in this regard.  
 
The Pollution Prevention report also recommends a green industry approach.  We ask that 
you advocate for tribal and poor communities and communities of color victimized by 
environmental assaults to benefit from government fostered green initiatives including 
the siting of green industries and training for green jobs in tribal, native, poor and people 
of color communities. 
 
We also call on you to support the ongoing effort to codify the Environmental Justice 
Executive Order into law and make EJ enforceable. Along with this, we urge to you to 
support and explicitly recognize EJ in the following areas, but not exclusive to TSCA, 
TRI, Chemicals Security, NEPA, Green Jobs, FIFRA, Climate Policy, Product Safety, 
and Chemicals Policy. 
 
We appeal to you to require each state with delegated authority for federal environmental 
laws to implement EJ policies and procedures using the EPA frame work as a model.   
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We implore you to reinvigorate the interagency working group called for in the Clinton 
Environmental Justice Executive Order 12898, and review the progress made on all 
sections of the Order. 
 
 
We make special note of the American Indian and Alaska Native grassroots who are 
tribal or traditional members of their respective Native Nations that have joined with the 
EJ Movement bringing to this movement the importance of EPA to fully implement its 
Indian policies and to recognize its Trust obligations to Native Nations and their tribal 
citizens.  The Native grassroots urge your agency to be sensitive to the rights of tribal and 
traditional grassroots to have effective and meaningful participation in all levels of 
environmental protection decision-making, at the tribal, traditional, state and federal 
levels. We request you to be aware of and review two guidance documents prepared by 
the Indigenous Peoples Sub-Committee, as part of the EPA National Environmental 
Justice Advisory Council (NEJAC). These documents are: 1) Guide on Consultation and 
Collaboration with Indian Tribal Governments and the Public Participation of 
Indigenous Groups and Tribal Members in Environmental Decision Making, EPA/300-R-
00-009, November 2000; and 2) Meaningful Involvement and Fair Treatment by Tribal 
Environmental Regulatory Programs, November 2004. We also express our support of 
the EPA American Indian Environmental Office (AIEO) and the tribal and Native 
grassroots outreach work that the EPA Office on Environmental Justice (OEJ) performs.  
 
Despite the work and reform to achieve environmental justice over the last 20 years, rural 
and urban communities across the Nation where African Americans, Natives, Latinos and 
new immigrant Asian Pacific Islander’s live continue to be inundated with toxic pollution 
in the air, water and soil. Communities such as those that live in “Cancer Alley”, the 
corridor between Baton Rouge and New Orleans, are still under assault from the petro-
chemical industry. In addition, historic African American communities are still plagued 
by Jim Crow and/or segregated practices that made their communities the recipients of 
unwanted land uses that pollute the air, water and land. Furthermore, we suspect 
undiscovered contamination at CERLA sites that were cleaned up when there was no 
organized community voice to demand expansion of site investigations beyond the fence 
line. These problems and others need your immediate attention.   
 
We believe people are sick from these environmental assaults.  In communities where 
industries pollute, community after community discovers the same diseases in their 
community that scientist say will occur with exposure to the chemicals the industries 
emit.  Yet, the link between the presence of the chemicals and these diseases is never 
made in studies using risk assessment.  We call your attention to the recommendations of 
the NEJAC in its report, Ensuring Risk Reduction in Communities with Multiple 
Stressors:  Environmental Justice and Cumulative Risks/Impacts, December 2004, and 
EPA’s draft Framework for Cumulative Risk Assessment. Cumulative and synergistic 
exposures have been a major concern of the EJ community. We urge you to replace risk 
assessment with a cumulative risk assessment tool.   
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The men, women and children who toil the agricultural fields of America to bring food to 
our tables continue to risk their lives due to the incessant use of highly toxic chemicals. 
These chemicals, along with the use of new technologies, such as transgenic seeds, have 
converted farm labor into one of the most dangerous occupations. As a result, migrant 
farm workers and their families are increasingly suffering from a range of illnesses from 
simple skin allergies to cancer. These problems have further deteriorated in the past eight 
years due to the lack of action by federal agencies in charge of regulating chemical' usage 
in agriculture. We urge you to lead a regulatory reform effort to protect farm workers 
from pesticide exposures.  
 
When considering energy and climate change policy, it is important that the White 
House, EPA, and federal agencies consider the history of energy and mineral exploitation 
and Native communities, and the potential to create a dramatic change with innovative 
policies. Too often native peoples are presented with a false choice: either develop 
polluting energy resources or remain in dire poverty. Economic development need not 
come at the cost of maintaining cultural identity and thriving ecosystems. Providing 
incentives to develop further fossil fuels and uranium in Indian country will only 
continue the pattern of ignoring the well-being of native communities and Alaska Native 
villages in favor of short-sighted proposals that exploit the vulnerabilities of poor, 
politically isolated communities. An example of a current energy and environmental 
justice issue is oil drilling in sensitive Arctic regions, including the off shore Outer 
Continental Shelf areas of the Beaufort and Chukchi Seas. This development threatens 
Alaska Natives’ way of life. It is of utmost importance to institute a federal time-out on 
the proposed offshore development within the Outer Continental Shelf (OCS) areas in 
Alaska. It has not been proven whether or not cleaning up spills in broken ice conditions 
is possible, the implications to subsistence ways of life and human health of coastal 
communities have not been reviewed extensively and impacts to Polar Bears and other 
threatened and endangered Arctic marine species have not been studied. There are other 
carbon-intensive energy developments in Indian Country such as the proposed Desert 
Rock coal fired powered plant on the Navajo reservation and a oil refinery on the Fort 
Berthold Indian reservation in North Dakota. Under the Energy bill of 2005, Native 
grassroots from energy resource tribes are concerned with sections of the bill that waiver 
the provisions of NEPA by fast tracking energy development in Indian Country for 
economic priorities.  
 
Connected to the above are the many problems facing communities that live in areas with 
past and current large scale mining activities.  These operations disproportionately place 
themselves near indigenous communities and on the ancestral homelands of these 
communities.  There is need for independent health studies and also greater monitoring of 
toxins and contaminants used or released by these operations; in particular mercury, 
arsenic and cyanide.  For communities like those in rural Nevada the rapid expansion of 
open pit gold mining has had devastating impacts – especially with regard to high rates of 
dewatering and threats to spiritual areas (sacred sites).  We ask that you make a priority 
of undertaking health studies in these areas and to stop further destructive mining 
practices. 
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We urge your support to establish an EPA Region of its own for the US/Mexico Border. 
This would limit the conflicts in jurisdiction and resource allocation that have historically 
been evident on the US/Mexico border. We ask that you ensure that EJ be incorporated 
into all EPA policies and programs relating to the US/Mexico Border.  
 
We have seen what can be accomplished through alternative dispute resolution and 
collaborative partnerships when the community is empowered to sit at the table as was 
the case in the nationally known Spartanburg, South Carolina Regenesis community. We 
urge you to provide more resources to communities to use Alternative Dispute Resolution 
and Collaborative Partnership models as the existing grants programs do not provide 
enough resources for communities to go through the steps necessary to build equitable 
collaborations and preparation to succeed at the table of negotiation.    
 
We urge you and the NEJAC to conduct listening sessions on your priority areas so that 
you can hear first hand from community representatives and their state, tribal, regional 
and national organizations and networks about the difficulties they face and the successes 
they achieved over the last 20 years regarding these priority areas. It is as important to 
hear from communities presently engaged in struggles for EJ. Too many of these 
communities are not receiving fair treatment or meaningful mechanisms for participation 
in environmental decision-making often under the guise of state delegation and in some 
situations, tribal delegations.   
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California considers requiring motorcycle smog 
checks (Los Angeles) 


 
Proponents say every effort will help in the air pollution and climate change fight. Foes say it 
would be an infringement on bikers' rights. 
 
 
By Susan Carpenter 
 
May 5, 2009 
 
Cars do it. Trucks do it. And now the state of California may require motorcycles to do it, too.  
 
Biennial smog checks would be required for motorcycles manufactured in the 2000 model year 
and later under a bill making its way through the California Legislature. 
 
Introduced in the Senate in late February, SB 435 targets bikes with illegally modified exhaust 
systems and would go into effect in 2012 if passed and signed by Gov. Arnold Schwarzenegger, 
an avid motorcyclist. 
 
The measure has won support from health and environmental groups that say the move is critical 
to reducing the state's smog pollution but has angered motorcycle-rights groups, dealers and 
manufacturers, which say it's bad for business and an infringement of riders' freedoms.  
 
Motorcycles account for 3.6% of registered vehicles in the state and make up just 0.8% of 
vehicle-miles traveled, yet account for 10% of passenger vehicles' smog-forming emissions, 
according to the California Air Resources Board, which backs the measure. Although fuel-
efficient bikes emit significantly less carbon dioxide per mile, the ARB says they are, on 
average, 14 times more polluting per mile when it comes to emissions of oxides of nitrogen and 
hydrocarbons -- smog-forming pollutants that have been shown to trigger asthma attacks and 
worsen respiratory and cardiac illnesses. 
 
The ARB estimates that 5.2 tons of pollutants would be prevented from entering the atmosphere 
daily if motorcycle smog checks become law.  
 
"Five tons of smog out of 5,691 tons emitted daily from all statewide sources is so minuscule," 
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said John Paliwoda, executive director of the California Motorcycle Dealers Assn. in Lake 
Elsinore. "Our feeling is that fewer people will want to buy motorcycles if they'd have to go 
through a smog check where no smog check is required right now." 
 
Already, the industry is aching from the freezing of consumer credit and plummeting personal 
wealth, which have led to a 30.5% decline in new sales for the first quarter of 2009 over the 
same period last year, according to the Motorcycle Industry Council. 
 
But the ARB says every emission source is fair game in its effort to corral pollutants linked to 
health problems and climate change. 
 
"It's so difficult to find new sources of emissions reductions, particularly for L.A.," said Tom 
Cackette, the ARB's deputy director. "Some people think motorcycles look small, and 
percentage-wise they are tiny, but so is everything else that's available for emissions reductions." 
 
California's existing smog check programs already stop 400 tons of smog-forming pollutants 
daily, primarily from light-duty cars, trucks and SUVs; but the state must, by 2023, come up with 
several hundred more tons of pollution savings per day to meet federal clean air requirements. 
The state also is committed to reducing greenhouse gases. 
 
If motorcycle smog checks become law, the vehicles would join light-duty diesel trucks, which 
will be subject to smog checks beginning next year, and, potentially, older vehicles. A tougher 
measure, AB 859, is also working its way through the Legislature. It would require smog checks 
every year, rather than every other year. 
 
In pursuing bikes of 280 cc and above made in the 2000 model year and beyond, SB 435 
attempts to home in on the size of motorcycle more likely to have a modified exhaust system, 
and an era of bikes equipped with catalytic converters. Motorcycles that employ catalytic 
converters are more reliant on them to reduce emissions and are at greater risk of becoming gross 
polluters when those systems are removed. 
 
It's these gross polluters that SB 435 is after. 
 
Whether for improved performance, a different sound or a custom look, 38% of on-road 
motorcycle owners replace or modify their exhaust systems, according to the Motorcycle 
Industry Council's 2008 Owner Survey. Cruisers are the most common type of bike with a 
modified exhaust, followed by sport bikes, touring models and competition dirt bikes. 
 
But a 2008 study of aftermarket activity by the ARB found that 85% of bikes 280 cc and larger 
had modified exhausts. "Most" of those, said Cackette, were illegal. 
 
Not all modified exhausts are illegal; some comply with the emissions requirements that govern 
what makes and models can be sold in the state. But many modified exhausts remove the bikes' 
catalytic converters, causing them to emit twice the legal limit of hydrocarbons and oxides of 
nitrogen. 
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"Motorcyclists perhaps don't realize that those catalytic converters are absolutely critical to 
improving our air quality," said state Sen. Fran Pavley (D-Agoura Hills), author of SB 435. "I 
would like to challenge the motorcycle dealerships to work with us in educating motorcycle 
riders about the importance of keeping their catalytic converters on their bikes, as well as 
realizing that since all cars are part of the smog-check program and because we really have air 
pollution problems in so many parts of California, they need to be part of the solution." 
 
California was home to nine of the country's 10 worst cities for smog, according to a recent 
report by the American Lung Assn., a co-sponsor of SB 435. 
 
"I'm sure that many of these riders have families. They have children, who are especially 
susceptible to pollution," said Bonnie Holmes-Gen, senior policy director for the American Lung 
Assn. of California. "I believe people that ride are concerned about these issues also but maybe 
just don't understand how serious the problem is." 
 
Although stalled in the Senate's Appropriations Committee, SB 435 is expected on the floor later 
this month and could be sent to the Assembly in June. A full vote would not be expected before 
August. Schwarzenegger "owns and rides motorcycles," but has not taken a position on the bill, 
said spokesman Aaron McLear. 
 
The California Department of Consumer Affairs would oversee development of the test if the bill 
passes and has not estimated its cost to motorcycle owners. "It will probably be a simple test -- 
maybe a visual inspection or a tailpipe test," Pavley said. "It wouldn't be as complicated or 
sophisticated as it is for automobiles."  
 
Tim Buche, president of the Motorcycle Industry Council in Irvine, said the aims of the test 
could be circumvented more easily by motorcyclists than by other motorists: Aftermarket 
exhaust systems, which cost $1,000 to $4,000, can be removed in several hours and reinstalled 
after the test. 
 
"The whole impact to the consumer of not being able to customize and personalize your 
motorcycle and tune it as you would like is something we can't support," Buche said, "because 
we know how valued that is by our customers." 
 
susan.carpenter@latimes.com 
 
 


Clean-air plans may be threatened (Houston 
Chronicle) 
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EPA report says effects of global warming could hamper efforts to 
reduce smog in Houston 
 


By MATTHEW TRESAUGUE 
Copyright 2009 Houston Chronicle 


May 4, 2009, 10:25PM 
Texas 
 


Houston’s elusive goal of meeting clean-air standards could become more difficult because of 
global warming, according to a new government report. 


In a recent study, the U.S. Environmental Protection Agency found that the projected effects of 
rising temperatures could worsen smog levels in certain regions, particularly in the Southeast. 


The findings prompted the federal agency to urge that climate change in 2050 and beyond be 
considered in the development of any smog-fighting plans. The report’s release came on the 
same day that the EPA took its first step toward regulating carbon dioxide and other heat-
trapping gases that contribute to climate change. 


The report also comes as state and local officials continue their work on the latest planto protect 
area residents from lung-scarring ozone, the key ingredient of smog. The eight-county Houston 
region, one of the nation’s smoggiest places, has yet to meet federal ozone standards — more 
than 30 years after its first deadline to comply.  


And the prospects for the future present “an even more impossible task” for the Texas 
Commission on Environmental Quality, which is responsible for the development of the region’s 
anti-smog plan, said Matthew Tejada, executive director of the Galveston-Houston Association 
for Smog Prevention.  


Ground-level ozone is formed when emissions from tailpipes and smokestacks mix with 
sunlight. The toxic, colorless gas can damage the lungs, cause headaches and nausea, and 
aggravate asthma. 


Not a critical role 


Houston’s car-dependent lifestyle, heavy industry and weather give the area one of the nation’s 
longest smog seasons, from March through November, and significant obstacles in its campaign 
against ozone.  


The EPA concluded that rising temperatures could lengthen the smog season and push ozone 
concentrations beyond historical ranges by as much as 8 parts per billion, or 8 molecules of 
ozone out of every billion molecules of air. 
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The agency tightened its health-based ozone standard from 84 parts per billion to 75 parts per 
billion last year. Houston’s ozone levels have improved recently but still registered at 103 parts 
per billion over the past three years, federal data show. 


Ralph Marquez, a former TCEQ commissioner who is now an industry lobbyist, said rising 
temperatures should be considered with Houston’s anti-smog plan but won’t play a critical role. 


“The biggest problem is that industrial emissions already have been reduced dramatically in 
Houston,” Marquez said. “What’s left is controlled by the federal government.” 


Federal regulators are responsible for tailpipe emissions, which account for more than half of 
smog-forming pollution in Houston. 


What’s more, any regulation of carbon dioxide and other emissions tied to global warming 
would be done at the national level. 


Still, the EPA considers ozone to be a local problem and requires particular regions to make 
pollution cuts. 


The approach occasionally results in some regions looking myopically at air pollution, said Jed 
Anderson, a Houston attorney who works with industry on regulatory matters. 


He noted, for example, that one of Houston’s primary strategies is for plants to use a process that 
reduces emissions of smog-forming nitrogen oxides but increases the presence in the atmosphere 
of heat-trapping gases that contribute to global warming. 


Beyond ozone 


Anderson said the EPA must change to a holistic approach in order to combat smog and climate 
change. 


“We need to look at air quality, not just ozone,” he said.  


The EPA report’s authors acknowledged that the coupling of ozone and climate change “presents 
considerable challenges because of the large number of physical, chemical and biological 
processes involved, many of which are poorly understood, all interacting in complex ways.”  


The agency has launched a research effort to expand on the conclusions of the report. 


But in what could foreshadow the themes of the debate in Houston, the Sierra Club and other 
environmentalists already are using the EPA’s new report to challenge a proposed smog-fighting 
plan for Lexington, Ky. They argue that Lexington’s plan doesn’t adequately address climate 
change. 


matthew.tresaugue@chron.com 
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EPA seeks remand of Navajo power plant permit 
(Associated Press) This story also appeared: Native 
Times 
 
 
 
MONDAY, MAY 04, 2009 1:09:57 PM 
 
 
Written by SUSAN MONTOYA BRYAN    
 


ALBUQUERQUE, N.M. (AP) – The U.S. Environmental Protection Agency has asked an 
appeals board to allow the agency to reconsider an air permit issued last year for a planned coal-
fired power plant on the Navajo Nation in northwestern New Mexico. 


Regional EPA officials want to reconsider the parts of the permit for the $3 billion Desert Rock 
Energy Project that were appealed by the state of New Mexico and environmentalists who were 
concerned about air quality, carbon dioxide emissions and violations of the Endangered Species 
Act. 


EPA spokesman Darrin Swartz-Larson said Monday it was unclear when the Environmental 
Appeals Board will rule on the EPA’s request, but environmentalists were already hailing the 
agency’s motion as a big roadblock for Desert Rock. 


“It’s still our position that the project should not be built,” said Nick Persampieri, an attorney 
with Earthjustice, which represents a coalition of environmental groups. “There’s no 
demonstrated need for the project and we are hopeful that the final outcome will be that the 
project will not be built.” 


The tribe’s Dine Power Authority and Houston-based Sithe Global LLC have partnered to build 
the 1,500-megawatt power plant on the Navajo reservation south of Farmington. They have said 
Desert Rock would be one of the cleanest coal-burning plants in the nation and it would generate 
more than $50 million in annual revenues and create jobs on a reservation where more than half 
of people are unemployed. 


Navajo President Joe Shirley Jr. said Monday he was disappointed to learn of the EPA’s move 
only after the motion was filed. He said he had hoped that a new administration in Washington 
would mean a change in the way the federal government has consulted with his tribe. 


Shirley has requested a meeting with President Barack Obama to talk about Desert Rock. 


“This isn’t just about energy,” Shirley said. “This is about sovereignty. This is about saving self. 
This is about the Navajo Nation regaining its independence by developing the financial 
wherewithal to take care of its own problems.” 
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Jeff Holmstead, lead attorney in the fight to build Desert Rock and a former assistant 
administrator for air at EPA, was surprised by the EPA’s action and said the agency seems to 
have little regard for due process or fairness. 


“We are well into the appeals process, and now EPA wants the Navajo Nation and its partners to 
go back and start over again under different rules,” he said. 


If the motion to remand the permit is granted, it will be sent back to the EPA for further analysis, 
something that could take many months and another round of public comment. 


According to the EPA motion, the agency wants to reassess the limits for particulate matter 
emissions and whether the plant would use the best available pollution control technology. 


The agency also wants to finish consulting with the U.S. Fish and Wildlife Service about 
endangered species issues and fully analyze methods for controlling hazardous emissions. 


Mike Eisenfeld of the San Juan Citizens Alliance said the permit should not have been issued in 
the first place, but he was hopeful that EPA “will take its responsibilities seriously” under the 
new administration. 


The environmental groups have argued that Desert Rock – which would be the third coal-fired 
power plant in the Four Corners region – would further degrade air quality, harm the 
environment and impact human health. 


State officials, including Gov. Bill Richardson and Environment Secretary Ron Curry, applauded 
the EPA’s move. 


“We still have work to do to make sure that this project only moves forward with the proper 
environmental safeguards,” Richardson said in a statement. 


Shirley has said that tribal leaders would not have supported such a project if it endangered their 
people or residents in neighboring states. 


“We’re talking clean coal. We’re talking carbon capture,” Shirley said in a recent interview. “We 
want the Desert Rock power plant to be not only a model for the United States of America but 
for the world regarding the use of clean coal technology.” 
 
 


Advisors Eye Research Shift To Boost Multi-Pollutant 
Air Policies (Inside EPA) 
 


Monday, May 04, 2009 


A key air advisory group in a pending report will urge major shifts in EPA’s emissions research 
including source-specific monitoring to help fill knowledge gaps on the health effects of mixtures of 
air pollutants, which the group hopes will bolster a move to comprehensive multi-pollutant air quality 
management policies.  
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Still, members of NARSTO, the group releasing the report, say there remain major barriers that limit 
the long-needed shifts in air quality research and management decisions. For example, legal 
requirements focus monitoring and research on specific pollutants, which may ignore potent toxics. 
There is also a need to develop new research methods to accurately model exposure to mixtures of 
complex pollutants from sources such as traffic.  


NARSTO -- a public/private partnership among the United States, Canada and Mexico to advance 
policy-relevant research on air pollution -- is aiming to motivate such difficult shifts in emissions 
research and monitoring through a report on multi-pollutant accountability set for release this 
summer.  


“Air quality management should identify and assess the most significant exposures, risks and 
uncertainties and take a multi-pollutant approach to controlling emissions that pose the greatest 
threat,” NARSTO’s William Pennell said at the group’s executive committee meeting April 15 in 
Washington, D.C. The group also says source-specific monitoring is needed to improve personal 
exposure estimates and assessment of health impacts.  


The report aims to help refocus research on gaining an understanding of which specific pollutants 
are causing the most problems and in which combinations. There is also suspicion that certain 
mixtures of pollutants may worsen the health and environmental effects of any individual pollutant.  


“All exposures are from complex mixtures . . . The biggest knowledge gaps are what causes what 
and what combinations are important,” Joe Mauderly of Lovelace Respiratory Research Institute said 
at the meeting. “Our current knowledge precludes apportioning effects among hundreds of 
pollutants.”  


Concern in the research community is growing that reduction strategies to meet national ambient air 
quality standards (NAAQS) are targeting criteria pollutants such as ozone and particulate matter 
(PM), while each of those pollutants is the product of complex mixtures of individual reactive 
constituents.  


Each constituent is not studied for its level of toxicity within the pollutant mix, and some experts 
suspect that some constituents are causing more harm than others. If targeted directly as opposed 
to through total PM regulation, better health outcomes could be achieved more efficiently, they say.  


In addition, the monitoring network is currently situated so as to not be influenced by particular 
sources, while concern grows that there is a dearth of data about simultaneous exposures to ozone, 
PM and other emissions from sources such as roadways. For example, one researcher involved in 
the NARSTO report is faulting EPA’s monitoring network for the ongoing review of the PM NAAQS, 
saying in recent comments that it is not sufficiently located to be able to inform evaluation of 
exposures to individual components of coarse PM from a roadway.  


The National Research Council called for a shift to multi-pollutant air quality management in 2004, 
but progress has been slow. EPA implemented a pilot program in 2007 in which a few states agreed 
to do the additional work of creating an umbrella plan to implement air toxics and criteria pollutant 
reduction strategies, but the plan was met with skepticism in part because the agency did not 
provide any funding.  


NARSTO’s report may help reinvigorate the effort, however. The group’s reports have influenced 
EPA’s policy agenda in the past, and several high-level officials contributed to the conclusions in the 
upcoming report. These include Ron Wyzga of the Electric Power Research Institute, EPA Office of 
Air Quality Planning and Standards economist Brian Hubbell, Science Advisory Board member Chris 
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Frey, former EPA Clean Air Scientific Advisory Committee (CASAC) chair Joe Mauderly, CASAC PM 
NAAQS review panel member Ken Dmerjian, and ozone NAAQS review panel member Daniel 
Jacob.  


A risk-based framework for assessing exposures to mixtures of air pollution is a necessary first step 
toward the more comprehensive multi-pollutant management regime that NARSTO, EPA, some 
states and researchers are aiming to create, experts say. They also say the new management 
scheme should be incorporated alongside an “accountability” mechanism that evaluates the 
effectiveness of measures to reduce emissions.  


NARSTO says its recommendations are not aimed at justifying tighter or weaker air standards. 
“We’re not talking about changing the current regulations but about evolving research and 
management goals to address current needs,” Mauderly said at the recent meeting. Mauderly wrote 
the chapter on outstanding needs in health effects research, which he says does not fully capture 
the true social health burden created by air pollution.  


Increased scientific understanding about the toxicity of pollutants like ozone and the costly health 
burden of the disease and premature mortality associated with it has led to strict standards. In March 
2008, former EPA Administrator Stephen Johnson strengthened the ozone standard from 84 parts 
per billion (ppb) to 75 ppb, despite industry objections.  


But EPA is now reconsidering the standard after environmentalists challenged it in court for not 
being at least as strict as CASAC’s call for a maximum level of 70 ppb. The case is similar to one the 
U.S. Court of Appeals for the D.C. Circuit recently decided on the PM NAAQS, where it ruled against 
the 2006 standard because EPA did not sufficiently explain why it set a weaker standard than 
CASAC said was justified by the science.  


Now, scientists are seeking to fill key gaps in their knowledge by extending research into analyzing 
each constituent of the emissions that react to form complex pollutants like ozone and PM. The hope 
is that standards can become more targeted on the specific constituents that do the most damage to 
human health and the environment.  


Scientists have far to go to figure out how to undertake such research, however. Mauderly praised a 
recent call for proposals on multi-pollutant research from the Health Effects Institute (HEI), but the 
call underscores the difficulty in developing methods to address remaining knowledge gaps. HEI 
notes that current statistical models do not effectively estimate health outcomes related to pollutant 
mixtures. It calls the development of advanced methods and new statistical approaches “important 
and difficult.”  


The NARSTO report calls for measurements in proximity to certain major sources of pollution, such 
as roadways within urban areas, to aid exposure modeling. Experts say they need a few detailed, 
targeted monitoring and sampling efforts in key areas that can serve as examples of multi-pollutant 
effects.  


But barriers also exist there, as monitoring for the ongoing review of the PM standard shows. 
Dmerjian says in recent comments on the ongoing PM NAAQS review that monitors in EPA’s NCore 
system are not sufficiently located to be able to inform evaluation of exposures to individual 
components of coarse PM from a roadway.  


“The majority (if not all) of urban NCore monitoring sites are not deployed in locations to adequately 
sample [coarse PM] exposures. The likely source regions impacting [coarse PM] exposures in urban 
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areas are traffic related and associated with populations situate within 500 [meters] of major 
highways,” Dmerjian says in Feb. 11 comments. -- Jenny Johnson  


 
 
 
 


CLIMATE CHANGE/GLOBAL WARMING 
===================================================================== 
 
 


Obama Not Seeking Quick Climate Action Under 
Ozone Treaty (New York Times) 
 
 
By John M. Broder 


May 4, 2009, 3:12 pm 


WASHINGTON - After a brief but lively internal debate, the Obama administration has decided 
not to seek an immediate phase-out of  hydrofluorocarbons (HFC’s), a potent group of climate-
warming gases, under a treaty aimed at protecting the ozone layer.  


A number of lawmakers, foreign governments and environmental advocates had urged the 
administration to offer an amendment to the Montreal Protocol, the international treaty on ozone-
depleting substances, calling for the rapid elimination of HFC’s. Some officials at the State 
Department and the Environmental Protection Agency had pushed for such a course, but the 
White House decided on a more moderate approach to give it negotiating room in upcoming 
rounds of climate and environmental talks. 


HFC’s are used as refrigerants in air conditioners, refrigerators and freezers, as well as in some 
fire-fighting foams. They are sometimes referred to as “super-greenhouse gases” because they 
are hundreds or even thousands of times more powerful than carbon dioxide, molecule for 
molecule, in heating the atmosphere. HFC’s are cousins to chlorofluorocarbons (CFC’s) and 
hydrochlorofluorocarbons (HCFC’s), two other classes of refrigerants which are being 
eliminated under the Montreal Protocol, a 21-year old treaty signed by 195 nations to control the 
gases that opened up a hole in the earth-protecting ozone layer of the atmosphere.  


The treaty is considered a model of international comity and scientific success. Some within the 
administration, as well as several Democratic committee chairs on Capitol Hill, urged that the 
United States take the lead in calling for the elimination of HFC’s under the treaty. But White 



http://dotearth.blogs.nytimes.com/author/john-m-broder/

http://solveclimate.com/blog/20090430/state-department-climate-move-hits-snag-white-house

http://www.eia.doe.gov/oiaf/1605/archive/gg04rpt/other_gases.html

http://news.yahoo.com/s/ap/20090429/ap_on_re_us/un_un_ozone_treaty_3

http://news.yahoo.com/s/ap/20090429/ap_on_re_us/un_un_ozone_treaty_3

http://www.nytimes.com/2007/09/18/science/18clim.html
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House officials blocked the move, saying they needed more time to study the issue and 
instructing the State Department to stall.  


A White House official said that the climate and energy bill now before the House of 
Representatives provides for a phase-out of HFC’s. In addition, the chemical is among the six 
greenhouse gases that the E.P.A. is proposing to regulate under its recent finding that carbon 
dioxide and other substances pose a risk to human health and the environment. 


In a letter to the United Nations body overseeing the Montreal Protocol, Daniel A. Reifsnyder, a 
senior environmental official at the State Department, said the administration believed the 
chemicals were not a direct threat to the ozone layer but “pose a very significant further threat to 
the climate system because of their high global warming potential.” Mr. Reifsynder noted that 
most of the same nations that belong to the Montreal Protocol will also be meeting later this year 
in Copenhagen under United Nations auspices to discuss climate change. He said the 
administration was studying whether that might be the more proper venue for addressing HFC’s.  


He also noted that the island nations of Mauritius and Micronesia had already proposed an 
amendment to the ozone treaty calling for a phase-out of HFC’s and that the United States was 
deciding whether to support it. He said that the E.P.A. was analyzing an HFC phase-out on a 
slightly different timetable than that proposed by Mauritius and Micronesia. 


Advocates for tackling the issue under the Montreal treaty expressed disappointment that the 
Obama administration was taking such a cautious approach to a chemical that could, by some 
estimates, account for as much as 30 percent of all atmospheric warming by 2040. 


“This should be an easy lay-up,” said Alexander von Bismarck, executive director of the 
Environmental Investigation Agency, a non-governmental group that has monitored the ozone 
treaty for years. “We have unprecedented consensus between industry, government and 
environmental groups and a chance to solve a third of the near-term climate problem. Now we 
need U.S. leadership.” [UPDATE, 8:15 p.m.: Some details from David Sassoon at 
SolveClimate.com, who's been following this closely.] 


 


EXCLUSIVE: Lobbyists help Dems draft climate 
change bill (Washington Times) 


 
Tom LoBianco (Contact) 


EXCLUSIVE: 



http://www.eia-international.org/

http://solveclimate.com/blog/20090504/administration-rift-over-handling-super-ghgs-continues

http://www.washingtontimes.com/staff/tom-lobianco/

http://www.washingtontimes.com/staff/tom-lobianco/contact





 14 


Democratic lawmakers who spent much of the Bush administration blasting 
officials for letting energy lobbyists write national policy have turned to a 
coalition of business and environmental groups to help draft their own sweeping 
climate bill.  


And one little-noticed provision of the draft bill would give one of the coalition's 
co-founders a lucrative exemption on a coal-fired project it is building.  


House Speaker Nancy Pelosi and House Energy and Commerce Committee 
Chairman Henry A. Waxman, both of California, were among the Democrats -- 
then in the minority -- who slammed Vice President Dick Cheney for holding 
closed-door meetings to draft energy policy early in the Bush administration.  


Republicans "invited energy lobbyists to write the energy bill that gouges 
consumers with big payoffs to Big Gas and Big Oil," Mrs. Pelosi said in 2005. 
"They have turned Washington, D.C., into an oil and gas town when it is 
supposed to be the city of innovation, of new, of fresh ideas about our energy 
policy."  


But the sweeping climate bill Mr. Waxman and Rep. Edward J. Markey, 
Massachusetts Democrat and chairman of the panel's key environmental 
subcommittee, introduced at the end of March includes a provision that benefits 
Duke Energy Corp., a founding member of the U.S. Climate Action Partnership 
(USCAP), whose climate plan released in January the lawmakers have frequently 
called a "blueprint" for their climate legislation.  


The exemption would save Duke Energy -- along with other firms now building 
new coal power plants -- from having to spend millions of dollars outfitting its 
Cliffside, N.C., power plant currently under construction with "clean coal" 
technology.  


"The USCAP companies must be delirious over the freebies that they've received 
after writing the blueprint for [the House draft bill]," said Larry Neal, deputy 
Republican staff director for the House Energy and Commerce Committee.  
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At the kickoff to hearings last week on the massive climate bill, Myron Ebell, 
climate and energy policy director for the Competitive Enterprise Institute, told 
lawmakers, "The authors of the draft bill have invited the beneficiaries of what 
could turn out to be the biggest transfer of wealth from consumers to special 
interests in American history to write the rules for this legalized plunder."  


A spokeswoman for Mr. Waxman rejected any parallel with the previous 
administration.  


"It's just not a fair comparison," said Karen Lightfoot, spokeswoman for Mr. 
Waxman, saying the process for the climate bill had been far more transparent.  


Members of the Cheney energy task force crafted energy policy in secret in 2001, 
and Democratic lawmakers spent months battling the Bush administration to 
release records of the meetings, she said.  


By contrast, Mr. Waxman's committee has held dozens of hearings on the topic of 
climate change, and USCAP's blueprint has been publicly touted since its 
January release, Ms. Lightfoot said.  


It was USCAP that provided language to the Waxman-Market draft that 
effectively bars construction of new coal-fired projects for 10 to 15 years, until 
"clean coal" technology is developed. The draft bill has language that effectively 
shields Duke and few other energy companies from the restrictions for 
unfinished plants already well along in the permitting process.  


Mr. Waxman and Mr. Markey have said they used USCAP's climate-change 
proposal as a "blueprint" for the broad-based legislation they outlined in late 
March and are starting to put into final form.  


At a January hearing, Mr. Waxman promised the USCAP ideas would be written 
into climate legislation.  


USCAP's members include environmental advocacy groups such as the Natural 
Resources Defense Council and the Environmental Defense Fund and corporate 
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giants such as PepsiCo Inc. and Ford Motor Co., in addition to many of the 
nation's top energy providers.  


Critics say the little-noticed provision affecting the Duke Energy coal plant is a 
prime illustration of the close links between industry and environmental lobbies 
and the bill's authors.  


Supporters of the exemption say it would protect energy companies from having 
to scrap coal projects well under way. Critics say the provision amounts to the 
same type of handout Democrats accused Republicans of approving eight years 
ago.  


Duke Energy spokesman Tom Williams would not disclose whether his 
company requested the language, but said an exemption makes sense.  


"When you're building a plant, it's not good practice to have legislation that 
somehow retroactively hinders the permit," Mr. Williams said. "You can't operate 
a business that way."  


The House draft bill says any coal plant that obtains final construction approval 
after Jan. 1, 2009, must meet the stringent pollution control rules. Duke Energy 
has two new coal projects under way, both of which obtained their permits in 
January 2008.  


Duke Energy Chief Executive Officer Jim Rogers has been an influential voice in 
the Hill debate over climate change. When he testified last month on a panel of 
USCAP members, he did not mention the provision, which directly affects the 
Cliffside plant.  


The exemption would benefit 45 other coal facilities that are under construction 
or have received permits (including a second Duke Energy project in Indiana), 
but Duke Energy is the only affected company that belongs to USCAP.  


Many environmentalists have chafed at new coal plant construction, calling the 
term "clean coal" a "dirty lie." More than 40 environmental activists were arrested 
outside the Cliffside plant protesting the coal project late last month.  
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"It is just the most blatant hypocrisy," Jim Warren, executive director of North 
Carolina Waste Awareness and Reduction Network and one of the 44 protesters 
arrested, said of Mr. Rogers' environmental proclamations.  


Mr. Rogers told North Carolina public officials in 2007 that he would actively 
lobby to exempt the Cliffside plant from stricter pollution standards.  


"So you're going to be lobbying in Congress essentially to have Cliffside be 
grandfathered?" Gudrun Thompson, a lawyer for the Southern Environmental 
Law Center, asked during a January 2007 hearing on the project.  


Mr. Rogers said he thought the plant would be grandfathered "because it's 
perceived by the government as we perceive it, as a clean coal plant."  


Committee staff confirmed that the provision exempting the Duke coal project 
was drawn from the USCAP blueprint.  


"We've been very clear that we do not advocate for any provision or 
recommendation, we advocate for the document as a whole," USCAP 
spokeswoman Katie Mandes said.  


"USCAP felt it was important to include a proposal for emissions standards 
going forward, that's why it was included in the blueprint," Ms. Mandes said.  


Mr. Williams said it is not certain that the Cliffside plant would be exempted 
from the new requirement, because of a question whether a pending legal 
challenge to the project would affect its permit status.  


The provision in the Waxman-Markey bill would effectively ban construction of 
new coal plants for the next decade by requiring them to install "clean coal" 
technology that captures and stores carbon emissions to limit greenhouse gas 
emissions.  


The climate bill introduced in the previous Congress by House Energy and 
Commerce Committee Chairman John D. Dingell, Michigan Democrat, and 
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energy and air quality subcommittee Chairman Rick Boucher, Virginia Democrat 
in October included a similar exemption for coal-fired plants.  


Duke Energy donated $11,000 to Mr. Dingell and $10,000 to Mr. Boucher during 
the 2008 election cycle. Mr. Dingell and Mr. Boucher still held their respective 
chairmanships at that time.  


Duke's North Carolina project would face major hurdles without the exemption. 
Although the company could retrofit the plant to capture carbon emissions, it 
would have to pipe the carbon dioxide out of the state because no good 
geological storage sites are nearby.  


The second Duke Energy coal-powered project under construction, a coal 
gasification plant in Indiana, also would be exempted by the provision, but 
would have less trouble retrofitting with "clean coal" technology.  


Members of the House Energy and Commerce Committee will take up the 
climate bill again this week in subcommittee. Mr. Waxman and Mr. Markey have 
said they want the full bill to be reported to the House floor by Memorial Day.  
 
 
 


As deadline looms, Interior mulls Bush's polar bear 
rule (Greenwire) 
 


Allison Winter, E&E reporter 


05/04/2009 


Prominent House Democrats and environmental groups are pressuring the Obama administration 
to overturn a special rule on polar bears from the Bush administration -- part of an effort to 
provide another federal tool for addressing climate change and curbing greenhouse gas 
emissions. 


The Interior Department has until Saturday to throw out the contested polar bear rule, a move 
that could open the door to scrutinizing the potential emissions of greenhouse gases of a wide 
range of projects -- from power plant proposals to new housing developments and interstate 
highway expansions -- as threats to polar-bear habitat. 
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The special rule in question limits the use of the Endangered Species Act to regulate greenhouse 
gas emissions. The Bush administration finalized the rule in December, six months after it listed 
the polar bear as a threatened species due to the melting of its sea-ice habitat. 


With the departure of President George W. Bush and the strengthening of Democratic majorities 
on Capitol Hill, Congress this year passed a provision to the massive omnibus spending bill 
allowing the Obama administration to swiftly reverse the polar bear rule and another of Bush's 
Endangered Species Act revisions, which eliminated a need that agencies consult with federal 
biologists on projects that might affect endangered species. 


Last week, the administration reversed the consultation rule. But Interior officials say they are 
still considering the polar bear rule. 


"The [consultation rule] repeal was a huge victory in favor of sound science and common sense, 
but it's only half the pie," said Bill Snape, an attorney with the Center for Biological Diversity. 
"We need to get rid of that bad Bush rule on polar bears and global warming to allow a fresh 
start for all wildlife under the Obama administration." 


Industry groups are fighting to make sure that reversal of the "4(d) rule" for the polar bear does 
not happen. The National Association of Home Builders is among the groups arguing that the 
narrowed requirements in both of the Bush rule revisions gave some certainty about what would 
be required of them as more species gain protection against habitat damage linked to climate 
change. 


"The only comfort, if any, we would get is from the 4(d) rule," said Mike Mittelholzer, who 
works in NAHB's environmental policy department. 


Political pressure 


An intense lobbying effort preceded the overthrow of the consultation rule, which the Bush 
administration pushed through in its final months of office to a chorus of criticism from 
scientists, conservation groups and Capitol Hill Democrats. 


President Obama himself cited that rule as one of the last-minute regulatory changes he would 
like to reverse and issued a memorandum in March that directed federal agencies to continue to 
require wildlife consultations. 


But there has been less pressure on the polar bear rule, and some advocates for its reversal say 
there may not be enough momentum to reverse it. 


Interior has yet to send a proposal on the polar bear to the White House Office of Management 
and Budget, as was done four days before the consultation rule reversal was announced. 


But the department did ask a federal judge in U.S. Circuit Court for the District of Columbia to 
delay a scheduled court conference on lawsuits over the polar bear rule until after the Saturday, 
May 9, deadline -- indicating changes are at least under consideration. 
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In an effort to turn up the heat on the issue, members of Congress and California's state 
legislators sent letters to Salazar last week asking him to revoke the rule. Environmentalists 
donned polar bear costumes at a recent press conference on Capitol Hill to bring attention to the 
issue. 


Reps. Edward Markey (D-Mass.) and Jay Inslee (D-Wash.) and 39 other House members signed 
the congressional letter, which says the polar bear rule ignores the Endangered Species Act's 
mandate to "adopt all measures necessary for the conservation of threatened species." The 
separate letter from 35 members of the California Legislature calls for reversal of both the 
endangered species rules. 


Over 130 environmental groups, more than 1,000 scientists and 31 law professors have each 
signed letters protesting the Bush rule. Environmental groups have also gathered hundreds of 
thousands of citizen petitions calling for repeal of the rules. 


Meanwhile, the option for Interior to overturn the rules has generated heat from Republicans. 


Sen. Lisa Murkowski (R-Alaska) cited the endangered species rules when she put a "hold" last 
week on the confirmation of Obama's pick for No. 2 at Interior, David Hayes. Murkowski's main 
objection was the department's decision to overturn the consultation rule, but she is concerned 
that the polar bear rule would "be another step down that path," said Murkowski spokesman 
Robert Dillon. 


"We are concerned about the polar bear and the Arctic, but it is not the proper way to go about 
dealing with climate change -- it is a very blunt instrument," Dillon said. 


What is a polar bear's reach? 


The Endangered Species Act allows special "4(d)" rules for threatened species that can exempt 
some management restrictions that might otherwise be required for endangered species. 


The polar bear's special rule prohibits federal officials from considering indirect, adverse effects 
on the bear from activities outside of its habitat: for example, carbon dioxide emissions that are 
linked to climate change and the loss of the bear's sea ice. The rule also gives leeway for 
restrictions on harming or killing a bear and waives some requirements for habitat protection. 
The greatest concern for environmentalists is the greenhouse gas exemption. 


"What ESA is designed to do is identify the threat for the species and do something about it," 
said Kassie Siegel of the Center for Biological Diversity. "What Bush has done is said 
greenhouse gas emissions, which are the primary threat to the polar bear, are exempt -- it cuts the 
heart out of the actions the act should provide, and there is no basis for it in the law." 


Siegel and other environmentalists want federal agencies to consider how power plants or 
development projects might affect the bear before approving permits -- even if those projects are 
in the lower 48 states and far removed from polar bear habitat. 
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If the administration overturned the special rule, it could potentially open the matter up to more 
lawsuits. Siegel, whose group has filed hundreds of lawsuits to force more stringent protections 
under ESA, said the center would "definitely" consider lawsuits over power plants, were the rule 
not in place. 


The potential for those lawsuits is of some concern to industry groups that favor the special rule 
as it stands. 


"That is part of the issue with the rule -- without it, it is fairly unpredictable what could or could 
not happen," said Lakeisha Harrison, a spokeswoman for the American Petroleum Institute. 


API and other industry groups sued the administration over its original proposal for the special 
4(d) rule but dropped the suit after the final rule narrowed restrictions to focus only on the polar 
bear's habitat. 


The special rule could also play out with projects closer to the polar bear's habitat, such as 
industrial activity in the Arctic. Environmental groups want the administration to throw out the 
special rule, so wildlife biologists could require projects to consider alternatives to diesel 
generators, for instance, a major source of black carbon that can melt polar ice. 


'They shouldn't close that door' 


The Obama administration has pledged to address climate change. But even Obama's Interior 
Department has indicated it does not intend to use the Endangered Species Act to address carbon 
dioxide emissions. 


Hayes, Salazar's pick to be his second-in-command, told senators during his confirmation 
hearing that the endangered species law was ill-suited to addressing climate change. Tom 
Strickland, the assistant secretary for fish, wildlife and parks, said the same at his hearing. 


While the administration readily admits climate change is hurting wildlife, it says it may be too 
hard to draw a direct link from a power plant in Arizona to a polar bear. 


"While it may be difficult to make that link -- and they would have to -- they shouldn't close that 
door," said Bob Irvin of Defenders of Wildlife. 


When environmentalists sued to force a listing of the polar bear under the Bush administration, 
they presented the potential to force a hesitant administration to take action on climate change. 
But now Congress is working on climate legislation and U.S. EPA has issued a proposed 
"endangerment finding," which could lead to regulation of greenhouse gases under the Clean Air 
Act. 


But environmentalists have not relinquished their insistence that ESA should still be available to 
assess the effects of greenhouse gases on polar bears. 
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"It's not like they have to choose 'either/or,'" said John Kostyack of the National Wildlife 
Federation. "They can be strong on the science of ESA and promote the climate bill." 


Lawsuits await 


Regardless of what the administration decides, it will still be spending plenty of time on the issue 
in court. 


Interior is facing a half-dozen lawsuits on the polar bear listing. 


Environmental groups sued to overturn the 4(d) rule and to upgrade protections for the bear from 
"threatened" to "endangered." And the state of Alaska and the Pacific Legal Foundation filed two 
separate lawsuits that attempt to block protection of the bear. 


The administration also faces lawsuits from hunting groups that want their members to be able to 
bring back polar bear trophies from Canada. 


The lawsuits are consolidated into one case before U.S. District Court Judge Emmet Sullivan in 
the District of Columbia. Sullivan scheduled a conference for later this month, where the parties 
will likely work out a briefing schedule. 
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Higher fees to clean storm-water runoff are necessary 
(Los Angeles Times) 


 
The City Council delayed a vote on the increase, but the public has to be educated on the need for pollution 
abatement. 
 
 
By Mark Gold 
 
May 5, 2009 
 
Last week, the city of Los Angeles decided to postpone asking voters to pay higher fees to clean 
storm-water runoff. Given the economy -- and the recent failure of Measure B, a solar energy 
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initiative -- the decision to not rush the vote was probably wise. But we can't put off raising fees 
forever.  
 
Five years ago, Los Angeles voters passed Proposition 0, which allotted $500 million in bond 
money to improve water quality in the county. When these projects are completed, major sources 
of pollution will have been eliminated and the L.A. River, Santa Monica Bay and local 
watersheds will be far cleaner.  
 
But Proposition 0 wasn't a panacea. It left some serious water-quality problems that need to be 
addressed. And it put in place systems that will have to be maintained. That can't be done on the 
current assessment of $23 a household each year for storm-water pollution cleanup.  
 
L.A. is at a crucial place in its environmental history. The city has long been in violation of 
federal summer beach bacteria regulations. And we are coming up against regulatory deadlines 
for cleaning up winter beach bacteria, as well as nutrients and pesticides in Machado and Echo 
Park lakes and toxic metals in the L.A. River and Ballona Creek.  
 
The good news is that, two weeks ago, the Board of Public Works approved an L.A. water-
quality plan that moves us in the right direction -- if we come up with a way to pay for it.  
 
The mayor's initial plan was to send out a mail-in ballot to all homeowners in the city asking 
them to approve fee hikes that would raise the annual water-quality assessment from $23 to $99 
by 2014. That plan was scrapped after the City Council decided the move was too abrupt. The 
council cited the defeat of Measure B in March as evidence that voters needed to be educated on 
an issue before they would agree to spend money -- even on an environmental measure they 
supported in principle.  
 
Fair enough. So let's start the education.  
 
We've come a long way in cleaning up Southland water. The beaches are safer for swimmers in 
summer. Santa Monica Bay no longer has a dead zone, and locally caught fish no longer have 
tumors. These major environmental successes were because of improvements in sewage 
treatment plants; now we need to be as rigorous in reducing storm-water pollution.  
 
But the current storm-water assessment of $23 a household -- a fee that has not been raised in 16 
years -- is just not enough to clean up and maintain our long-neglected rivers, lakes and beaches.  
 
The proposed $76 fee hike would be phased in over five years. Despite the sizable increase, the 
$99 annual household fee would still be far less than those paid by residents of Santa Monica, 
Sacramento and other cities. 
 
The Jarvis anti-tax folks are already squawking about the idea -- although their point that the 
measure shouldn't be rushed through without public comment is a good one.  
 
But now that the ballot measure has been slowed down for public education and comment, I 
would challenge those who say we shouldn't raise fees to explain how we can attain the high 
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standards needed to protect the environment and public health -- and required by law -- without 
additional funding.  
 
In the end, the city will have to decide whether to put the measure to voters as a fee hike, in 
which case a simple majority of homeowners would have to support it, or as a ballot measure 
that would require the approval of two-thirds of the voters citywide. Whichever approach is 
chosen, it will need to be carefully explained that the funds will be used exclusively to protect 
public health and the environment.  
 
As they did to overhaul the faulty Hyperion Sewage Treatment Plant, voters need to dig deep and 
provide the resources to clean up local waters. These funds will create and maintain for the long 
haul a green infrastructure that will cut pollution, augment local groundwater supplies, reduce 
flood risk and improve the quality of life for millions of residents. 
 
Without a steady stream of funding, the public health of swimmers and surfers will remain at risk 
and the aquatic environment will remain degraded. Violations of water-quality requirements will 
continue to grow along with the city's liability under the federal Clean Water Act. 
 
Passing a fee increase is always difficult, but enacting an increase in this dire economy leaves no 
margin for error. Given the missteps on Measure B, strong leadership and communication from 
Mayor Antonio Villaraigosa and the City Council are essential to reach the mayor's goal of 
making L.A. the cleanest, greenest major city in America. 
 
Mark Gold is president of Heal the Bay, a Santa Monica-based environmental organization. 
 
 
 


Climate Change Solutions (New York Times) 


 
 
May 5, 2009 
 
 
To the Editor: 
 
Re “On Climate Issue, Industry Ignored Its Scientists” (front page, April 24):  
Regarding the American Petroleum Institute’s views on climate change, we believe that it’s a 
serious matter, and as the nation debates addressing it, A.P.I. and its members have been 
constructively involved.  
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We prefer solutions that value equity and transparency, national and global approaches above 
local and regional ones, reliance on technology, and respect for the interests of American 
consumers and workers.  
The commitment of our members to responsible action on climate change is not new. For years, 
they’ve been advancing alternative energy, energy efficiency and carbon storage technology 
while also creating state-of-the-art tools for measuring and tracking greenhouse gas emissions. 
Kyle Isakower 
Director, Policy Analysis 
American Petroleum Institute 
Washington, April 24, 2009 
 
 


Let's clear the air: The lung association's pollution 
spin is bogus (Pittsburgh Post-Gazette) 
 
 
Monday, May 04, 2009 
Pittsburgh Post-Gazette 
Pennsylvania 


The American Lung Association should know better. For the 10th year, it has released the State 
of the Air report, which claims to identify the most polluted metro regions in the country. 


It does nothing of the sort. 


What the report really does is find each region's dirtiest air monitor, then it uses that monitor's 
readings to represent the multicounty area in a national ranking. The ALA thinks this is fair, 
calling it an "apples-to-apples" comparison. It's actually rotten-apple-to-rotten-apple, and that's 
no way to judge an orchard. 


The lung association's press releases don't explain this to the public, however. The ALA says 
only that "the Pittsburgh-New Castle metro area again ranked worst in the nation" for short-term 
particle pollution and second worst for year-round particle pollution. 


That's an eight-county region -- Allegheny, Armstrong, Beaver, Butler, Fayette, Lawrence, 
Washington and Westmoreland -- and the city of Pittsburgh all tarred by the lung association 
with data collected from the Liberty monitor downwind from U.S. Steel's Clairton works. What 
the association's press releases don't tell you is there are seven other monitors for small 
particulate in Allegheny County and five in three neighboring counties. None of those monitors 
have pollution readings that match Liberty's. 
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The lung association report doesn't tell you that either. Nor does it try to do an average or 
composite of each metro's complete pollution records to give a true picture of the state of the air. 
Because for the ALA, ranking only the worst monitors is what's best. We say that based on the 
common marketing strategy that a group stands to raise millions more dollars through fear than 
facts. Politicians do it and advocacy groups do it, manipulating the public and distorting their 
view of reality. Talk about fouling the air. 


This is not to say that the pollution measured at Liberty isn't harmful, according to federal health 
standards. The monitor records emissions from the largest coke plant in the country and the 
largest pollutant source in Allegheny County. That air, although improving, has made Liberty 
and its neighbors Glassport, Clairton, Lincoln and Port Vue -- a community of almost 25,000 
people -- a federal non-attainment area. 


There is no denying that the Liberty numbers are the worst from a single monitoring station in 
the United States for short-term particle pollution and the second-worst for the same pollution 
year-round. But that's all that the numbers signify. 


It's like a student in Pittsburgh who has the worst reading score in his school's fifth grade, while a 
student in Los Angeles has the worst reading score in hers. His score is lower than hers, but that 
doesn't mean that all other fifth-graders in his school read as poorly as he does, or even that his 
Pittsburgh school reads more poorly than hers in LA. The numbers only compare his individual 
score to her individual score. 


Frankly, we don't know how Pittsburgh or the metro region that bears its name would rank 
nationally if the readings from all of its other monitors became part of the analysis. Painting an 
accurate picture, however, is not the goal of the lung association's report. 


It prefers to take the Liberty numbers and project them not only across the lungs of 1.2 million 
people in Allegheny County, but also across the residents of seven other counties, four of which 
don't even have particulate monitors. How fair, let alone scientific, is that? 


Using such a gross and disingenuous method for representing regional air quality is a discredit to 
the American Lung Association. It makes you wonder about the credibility of its other reports. 


While the Post-Gazette has appreciated the association's work on other health issues, like curbing 
cigarette smoking, its claims here are more than dubious -- they are dishonest. The next time its 
supporters sit down to write a check, they should think carefully about whether they want to be 
contributing to this kind of pollution. 


 
 
 
 


ENERGY 
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ENERGY STAR Program Recognizes Record Number 
of California Energy-Efficient Building Designs 
(Imperial Valley News) 
 
 
 
 
Written by Green Liver    
 
Monday, 04 May 2009 
California 
 
San Francisco, California - The United States Environmental Protection Agency unveiled the 
latest group of commercial building design projects that have been recognized as Designed to 
Earn the ENERGY STAR. Together with representatives from the American Institute of 
Architects (AIA), EPA will recognize 75 new commercial building design projects for their 
energy efficiency,  representing a 60 percent increase in the number of qualifying projects over 
the last year.  
 
“By designing buildings to be energy efficient, these architectural and engineering firms are 
leading the way in the fight against global warming,” said Deborah Jordan, the EPA’s Air 
Division director for the Pacific Southwest. “We congratulate this year’s Designed to Earn the 
ENERGY STAR recipients for their commitment to energy reductions in the built environment.” 
 
EPA’s Designed to Earn the ENERGY STAR connects the energy design intent of a building 
with its operating performance, ensuring energy efficiency throughout the building’s life cycle. 
Projects that qualify for this designation are designed to create fewer greenhouse gas emissions 
and save money on energy bills over the lifetime of the building. Once built, this year’s 75 new 
projects are estimated to save nearly 100,000 metric tons of greenhouse gas emissions and more 
than $6 million in energy costs annually across more than 14 million square feet. On average, 
these projects are estimated to reduce carbon emissions by 50 percent, which meets AIA’s goal 
for a 50 percent CO2 reduction on newly constructed buildings by 2010.  
 
An architecture firm can receive EPA’s Designed to Earn the ENERGY STAR by comparing the 
project’s intended energy use against the energy use of comparable operating buildings by using 
EPA’s no-cost online tool, Target Finder. Once built, building owners are then able to 
benchmark the actual performance of completed projects using another online EPA tool, 
Portfolio Manager. In this way, they can verify that the building is operating as intended. 
 
Since the program’s inception in 2004, nearly 170 building design projects submitted by 84 firms 
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have achieved EPA’s Designed to Earn the ENERGY STAR. These projects—totaling nearly 28 
million square feet of space—were designed to prevent more than 180,000 metric tons of CO 2 
emissions per year, a 46% reduction over average similar buildings, and save more than $12 
million in annual energy costs.  
 
ENERGY STAR was introduced by EPA in 1992 as a voluntary, market-based partnership to 
reduce greenhouse gas emissions through energy efficiency. In 2008, Americans, with the help 
of ENERGY STAR, saved about $19 billion on their energy bills while reducing greenhouse gas 
emissions equivalent to those of 29 million vehicles. 
 
 
 
 


FUEL 
===================================================================== 
 


White House to Step Up Ethanol Efforts (Wall Street 
Journal) 
 
 
MAY 5, 2009 
 


By STEPHEN POWER  


WASHINGTON -- The Obama administration on Tuesday will step up efforts to increase the 
availability of ethanol at filling stations and to speed up subsidies to struggling biofuel 
producers. But the trade-off is that the administration is also expected to propose a rule that 
could make certain biofuels look less climate-friendly. 


At a news conference led by the heads of the Agriculture Department, Energy Department and 
Environmental Protection Agency, the administration is expected to announce the creation of an 
interagency group that will be charged with forging a plan to encourage the production of more 
automobiles that can run on high-level ethanol blends, and increase the availability of high-level 
ethanol blends at gasoline stations. 


President Barack Obama is also expected to direct the Agriculture Department to expedite the 
awarding of loan guarantees to support the development and construction of more biofuel 
refineries. 



http://online.wsj.com/search/search_center.html?KEYWORDS=STEPHEN+POWER&ARTICLESEARCHQUERY_PARSER=bylineAND
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But at the same time, the EPA is expected to propose measuring the greenhouse-gas emissions 
associated with biofuel production -- including emissions that result overseas when farmers 
world-wide respond to higher food prices by converting forest and grassland to cropland. The 
EPA decision could undercut the environmental rationale the ethanol industry has used to sustain 
support for its government subsidies. 


In an effort to ease the sting of Tuesday's announcement, the administration scheduled a news 
conference to discuss not only the EPA rulemaking but also what it called Mr. Obama's 
"commitment to advance biofuels research and commercialization." 


The question of whether biofuels help or harm the climate has been heating up for months in 
scientific, corporate and environmental circles. A study published last year in the journal Science 
found that U.S. production of corn-based ethanol increases emissions by 93% compared with 
using gasoline, when expected world-wide land-use changes are taken into account. 


Some scientists and many biofuel proponents have challenged the Science study, saying it relied 
on unrealistic assumptions. There is also disagreement among scientists and economists over 
how to measure the impact of land-use changes in one country on land-use changes in another. 


"We're ready to begin the debate" over how to measure ethanol's environmental impact, said 
Matt Hartwig, a spokesman for the Renewable Fuels Association. "But let's get it out there, so 
we can talk about it." 


The efforts by environmental regulators to assess biofuels' impact on the environment comes at a 
difficult time for the ethanol industry. Demand for the corn-based fuel has been falling, as 
consumers have cut back on driving amid the economic crisis. 


The plunge in oil prices from last summer's record high, meanwhile, has pushed down ethanol 
prices and cut producers' profits. Last month, an ethanol trade group petitioned the EPA to allow 
the ethanol levels in gasoline blends to be as high as 15%, up from the current 10%. Without the 
increase, the group said the U.S. won't be able to meet a congressional mandate requiring some 
36 billion gallons of renewable fuel to be blended into the domestic fuel supply by 2022. 


Write to Stephen Power at stephen.power@wsj.com  
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For Old Drugs, New Tricks (Washington Post) 
 
 
Advice Veers Away From Flushing Unused Pills 


By Susan Q. Stranahan 
Special to The Washington Post 
Tuesday, May 5, 2009  


At the Leesburg Pharmacy, located in a Loudoun County strip mall, a big, round fish tank sits 
atop the prescription counter. There are no fish inside, not even any water: The tank is a 
repository for unused medications. People can drop off the Vicodin that didn't get used once the 
pain of a root canal subsided. Or the heart pills remaining after a grandmother's death. Or an 
asthma inhaler that had passed its expiration date. Or an antidepressant that turned out to have 
unpleasant side effects.  


Once a week, the tank is emptied; the drugs are packed in cartons by pharmacy personnel and 
ultimately incinerated by a commercial waste firm.  


"Our customers are thrilled because they had no idea what else to do with this stuff," said Cheri 
Garvin, chief executive of the employee-owned pharmacy.  


These are customers who are trying to do the responsible thing. Over the years, Americans have 
been alerted to the dangers of a lot of problematic waste materials -- paint thinner, batteries, air 
conditioners. But leftover pills can seem so small, so easily disposable, that many people 
routinely flush them down toilets, wash them down sinks or throw them in trash that goes to a 
landfill.  


And then they often end up in places where they shouldn't be, like the public water supply.  


The average American takes more than 12 prescription drugs annually, with more than 3.8 
billion prescriptions purchased each year, according to the Kaiser Family Foundation. The most 
commonly cited estimates from Environmental Protection Agency researchers say that about 19 
million tons of active pharmaceutical ingredients are dumped into the nation's waste stream 
every year.  


The EPA has identified small quantities of more than 100 pharmaceuticals and personal-care 
products in samples of the nation's drinking water. Among the drugs detected are antibiotics, 
steroids, hormones and antidepressants. Last year, the Associated Press reported that trace 
amounts of drugs had been found in the water supplies of 24 major metropolitan areas; water 
piped to more than a milllion people in the Washington area had tested positive for six 
pharmaceuticals.  


The EPA does not require testing for drugs in drinking water and has not set safety limits on 
allowable levels. While the minute quantities now being detected appear not to pose an 
immediate health risk, according to federal authorities, "there is still uncertainty about their 
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potential effects on public health and aquatic life" over the long term, the EPA's water chief, 
Benjamin Grumbles, told a Senate committee last year. But the impact of long-term exposure of 
drugs on humans as well as on other species is less clear. Hormone-disrupting pharmaceuticals, 
for example, are one possible cause of a high incidence of "intersex" fish in the Potomac River 
basin: male smallmouth bass producing eggs, females exhibiting male characteristics.  


Until recently, federal guidelines recommended that surpluses of highly toxic medications be 
flushed down the toilet; the same advice applied to drugs with a high potential for abuse or 
"diversion" -- the industry's word for what happens, for example, when kids help themselves to 
the OxyContin or Percocet in their parents' medicine cabinet. For other drugs, consumers have 
been directed to adulterate the medication by mixing it with an unpalatable substance -- such as 
cat litter or coffee grounds -- and put it out with the household trash.  


But this spring, concerns about pharmaceuticals in the water supply led the Office of National 
Drug Control Policy to amend its advisory, telling consumers to avoid flushing unless the label 
or patient information specifies that method of disposal. The new guidelines still describe the 
cat-litter method of putting drugs in the trash, but they also encourage consumers to make use of 
community drug take-back programs.  


And that's the problem: In much of the country, including the Washington area, drug take-back 
sites like the Leesburg Pharmacy are almost impossible to find. An informal survey of the 
District and 10 surrounding jurisdictions turned up no city- or county-organized drug disposal 
programs.  


"We are farther ahead with recycling our garbage than we are with recycling drugs," said Babs 
Buchheister, the nursing director of Calvert County.  


Fairfax and Prince William counties have prepared safe-disposal information for residents, 
available on county Web sites. Their advice echoes the new federal recommendations. "Like a 
lot of jurisdictions, we're keeping an eye on chemicals and drugs that may be in our water," said 
Brian Worthy, a Fairfax County spokesman. "That's the reason we're encouraging people not to 
flush their medications."  


The Washington Metropolitan Council of Governments has studied a regional drug take-back 
program, according to Steve Bieber, a staff water resources manager. "It is a complicated issue, 
and there are a lot of potential hurdles," Bieber said. "It's just not something that's gotten to the 
point that we have any ideas ripe for regional consideration."  


A major hurdle in any take-back program is what to do with controlled substances -- for 
example, morphine -- which constitute about 10 percent of all prescription medications in this 
country. Under Drug Enforcement Administration rules, a third party -- beyond the patient and 
pharmacist -- may not legally have possession of such drugs. Thus, a family member or caregiver 
cannot return an unused portion of a controlled substance to a take-back program on the patient's 
behalf. And any take-back program must have a DEA-registered representative -- a pharmacist or 
a law enforcement officer -- present to accept the drug.  
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The problem of disposal becomes especially acute for hospice providers, who often are 
confronted with a medicine cabinet full of painkillers after a patient dies or when a drug regimen 
is changed.  


"There is a very delicate balance with an immediate need to avoid abuse potential versus the 
long-term need to protect the environment," said Catherine J. Woods of ExcelleRx, a 
Philadelphia medication management company that serves 800 hospices nationally. "They are 
both legitimate needs." Woods said hospice workers often feel forced to flush the drugs simply 
because there is no other convenient alternative.  


Clarifying the chain-of-custody rules is one of the key changes in the Safe Drug Disposal Act, 
introduced in February by Rep. James P. Moran Jr. (D-Va.). The bill, co-sponsored by Rep. Jay 
Inslee (D-Wash.), is intended to foster state take-back programs. The bill would allow caregivers 
as well as the patient to turn over regulated medications for disposal in DEA-approved, 
government-run programs. The bill also would bar pharmaceutical companies from 
independently recommending flushing as a disposal method.  


The goal of the bill is to eliminate obstacles to getting unwanted medication out of circulation. 
The growing problem of drug diversion to illicit users "makes the issue all the more compelling," 
said Julie Simpson, an aide to Moran. The measure would require the DEA to create five take-
back models from which states may choose.  


For now, instituting a take-back program requires determination and persistence. When 
environmental concerns led Cheri Garvin of Leesburg Pharmacy to see what she could set up, 
she found bureaucratic roadblocks everywhere.  


"The problem with this whole take-back issue, the minute you want to do it, there are all these 
agencies telling you why you can't," Garvin said. "I got indignant. I said I'd find a way."  


Garvin struck a deal with a company known in the industry as a reverse distributor, which 
already collected unsold and expired medications from her drugstore and returned them to the 
manufacturer for credit. Under the deal, the company would also collect medications returned by 
customers (which, unlike unsold drugs, cannot be returned to the manufacturer) and incinerate 
them at a waste-to-energy facility. (She had to scramble to find a new reverse distributor after 
discovering that a company she first used was putting the waste in a landfill.)  


At least for now, the reverse distributor is making enough money from the credit to cover the 
cost of incineration. But the cost of collection and disposal is a commonly cited obstacle to 
setting up take-back programs. In Washington state, pending legislation would have the costs 
borne by the pharmaceutical industry. In Maine, which began a groundbreaking mail-back 
program this year, the costs are borne by a federal grant, supplemented with state funds.  


Meanwhile, Garvin's fish tank stays on the counter, and customers fill it up; she believes the 
chain-of-custody registry she maintains complies with DEA regulations. She estimates that for 
every three cartons of unsold medications from her pharmacy, there are 10 from customers, 
which are hauled away every two months.  



http://projects.washingtonpost.com/congress/members/m000933/

http://projects.washingtonpost.com/congress/members/i000026/

http://projects.washingtonpost.com/congress/members/i000026/
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The program has been running for a year and a half. "People come in with grocery bags full [of 
drugs]," Garvin said. "They've been saving them for years, not knowing what to do. And to 
think, we're just a small pharmacy in Northern Virginia."  


 
 
 


SUPERFUND 
===================================================================== 
 
 


Supreme Court rules Shell not at fault in cleanup 
(Greenwire) 
 


05/04/2009 


Shell Oil Co. cannot be held responsible for cleanup of a contaminated site simply because it 
delivered chemicals to a now-defunct company on the site, the Supreme Court ruled today. 


In an 8-1 decision, the court also decided that railroad companies that leased the defunct 
company's part of the land would have to pay for a small part of the cleanup. 


Brown & Bryant used a California site to store and sell agricultural chemicals, some of which 
were delivered there by Shell, before going out of business in 1988. 


The government was forced to clean up the company's 47 acres of land after Brown & Bryant 
went out of business, and wanted Shell and the railroad to help pay for the cleanup. A trial court 
ruled that Shell was responsible for part of the cleanup costs as an "arranger," since it arranged 
for the sale and transfer of the chemicals. 


The 9th U.S. Circuit upheld Shell's liability, but the Supreme Court reversed the decision. Shell 
took steps to encourage Brown & Bryant to stop leaks of the chemicals it was delivering, the 
court noted. "Although Shell's efforts were less than wholly successful, given these facts, Shell's 
mere knowledge that spills and leaks continued to occur is insufficient grounds for concluding 
Shell 'arranged for' the disposal," Justice John Paul Stevens wrote (Associated Press, May 4). -- 
TL 


 
 



http://www.google.com/hostednews/ap/article/ALeqM5h1UashosDzdjlyvuJiuFfbfEnQxgD97VG6NG0
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TOXICS 
===================================================================== 
 


Paints industry to explore voluntary phase-out of lead 
paint production (Chemical Watch) 
 


05-May-2009  
The International Paint and Printing Ink Council has has said it is willing to assess "the 
feasibility of the voluntary phase-out of the production of lead paints in cooperation with 
business and industry, including on a (sub)regional level". The offer was included in a letter sent 
on 1 May to the Intergovernmental Forum on Chemical Safety and US Environmental Protection 
Agency, which jointly facilitated the lead paints working group of the Strategic Approach to 
International Chemicals Management (SAICM). 


Lead paints is one of four "emerging issues" that will discussed in detail at the second 
International Conference on Chemicals Management (ICCM2) in Geneva next week (CW 
Briefing March 2009). 


The IPPIC offers asistance in providing information on a range of issues, such as lead levels in 
paint, the availability of substitutes and developing guidelines for establishing national standards. 
It also says the initiative should be limited to paints where lead has been intentionally added - 
excluding paints where lead is present as a trace contaminant. 


Meanwhile, support for action to "promote rapid phase out of lead in paint" was mentioned in the 
conclusions of a meeting of G8 environment ministers in Syracuse, Italy on 22-24 April. The 
meeting discussed the issue as part of a wider discussion on children's health and the 
environment. Another "appropriate action" to protect children's health, it agreed, was to 
"collaborate on research studies and research related to children’s health and the environment 
including impacts of chemicals and heavy metals". 


 



http://chemicalwatch.com/1922?q=lead%20paints%20ICCM2

http://chemicalwatch.com/1922?q=lead%20paints%20ICCM2
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Special Report: Thousands of kids exposed to 
dangerous liquid mercury in schools, homes. 
Contamination can last years, and cleanups are costly 
(Environmental Health News) 


 
When children encounter long-forgotten stashes of liquid mercury, schools have to shut down for 
days or weeks and the toxic trail left in classrooms, buses, homes and communities costs 
hundreds of thousands of dollars to clean up. Found in many old science labs and used in some 
cultural ceremonies, mercury triggered more than 37,000 calls to U.S. poison control centers in a 
five-year period. One specialist found traces in 40% of schools tested.  


  
By Jessica A. Knoblauch 
Environmental Health News 
May 5, 2009 


One night in February, high school principal Matthew Smith got a frightening wake-up call. 


The local fire department alerted him that the home of a student at Agua Fria High School was 
contaminated with liquid mercury that apparently had been taken from a science classroom. The 
next day, emergency crews descended on the school in haz-mat suits, discovering a toxic trail of 
mercury vapors in classrooms, locker rooms, and buses. 


The high school, in Avondale, Ariz., was shut down for a week so it could be decontaminated. 
The homes of six students were tainted with mercury, two so severely that the families had to be 
relocated for 11 days, according to the Environmental Protection Agency. The total cleanup is 
expected to reach hundreds of thousands of dollars. 


The mercury mess in Arizona was only the latest in thousands of incidents where children are 
exposed to elemental mercury, a poison that can damage the brain, trigger respiratory failure and 
cause other serious health problems. 


Power plants are typically cast as the usual suspects of mercury contamination, since they emit 
mercury into the air, where it spreads globally. But many children are exposed to toxic levels of 
mercury much closer to home. Mercury spills inside schools and houses, often unreported, can 
release vapors into the air for weeks, even years. 


Elemental mercury, or quicksilver, is a shiny, silvery liquid metal found in thermometers, 
thermostats, light bulbs, barometers and LCD screens. Though mercury inside these items poses 
little risk, once broken, they release mercury that vaporizes as an invisible, odorless gas. 
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Children are most frequently exposed to mercury when it is mishandled or improperly cleaned up 
after a spill. Broken thermometers, filled with tiny blobs of mercury, are the most common 
culprits. 


From 2002 to 2006, more than 37,000 calls were made to U.S. poison control centers about 
children exposed to mercury. Of those, 30,891 concerned broken thermometers and 6,396 were 
caused by other sources, such as old science laboratories and religious or cultural ceremonies, 
according to a new report by the Agency for Toxic Substances and Disease Registry, part of the 
U.S. Centers for Disease Control and Prevention. 
  


The report, released in February, was prompted by a number of high-profile incidents of children 
exposed to mercury, in particular, a 2004 case involving as many as 100 children in a 
thermometer-factory-turned-daycare center in New Jersey. U.S. Rep. Frank J. LoBiondo (R-New 
Jersey) commissioned the report.  
 
“Basically there was concern that other types of events such as the one in New Jersey might be 
occurring throughout the U.S., so Congress directed ATSDR to do a review to look for events of 
elemental mercury exposures,” said Robin Lee, an epidemiologist with ATSDR's Division of 
Health Studies and co-chair of the study. 


Many science labs at schools, especially older ones, unknowingly house long-forgotten toxic 
chemicals such as mercury, chlorine gas and formaldehyde. 


These chemical stockpiles are just accidents waiting to happen, which administrators at Agua 
Fria High found out the hard way on February 12. According to a police investigation, the source 
of the spill was five pounds of mercury stored in a medical bottle that a student took from an 
unlocked shelf in a science classroom. 


“It was our understanding that there was no mercury available on campus to students at all,” said 
principal Smith. “It was a learning experience for us and now we are really dotting our ‘i’s and 
crossing our ‘t’s to make sure that there are no unsafe chemicals on this campus.” 


Other schools also have been forced to evacuate and shut down for days, sometimes even weeks, 
while emergency crews conduct expensive cleanups to remove dangerous levels of mercury. 


At Ballou High School in Washington, D.C., in 2003, a student took liquid mercury from a 
science laboratory and sold some to other students. Mercury was found in the classrooms, 
gymnasium and cafeteria, and the school had to be shut down for 35 days to clean it up. 


In addition, the students unknowingly carried mercury on shoes and clothing through the streets, 
onto buses, and into their homes. Eleven homes were contaminated and about 16 families were 
displaced for a month. 


The total cleanup cost: $1.5 million, according to the EPA. 



http://www.atsdr.cdc.gov/mercury/docs/MercuryRTCFinal2013345.pdf
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Earlier that same year, a student at Pau-Wa-Lu Middle School in Gardnerville, Nevada, brought 
a vial of mercury to school that he had found in his grandfather's garage. The student shared the 
mercury with children on the bus and in the locker room. Liquid mercury was visible on the gym 
floor and in several classrooms, exposing 61 students. The school was shut down for four days 
and the decontamination cost more than $100,000. 


Then, in 2004, a 17-year-old in Las Vegas had to be rushed to the hospital and spent a week in 
intensive care after playing with mercury over a period of several months. 


The house was so badly contaminated that it had to be stripped to bare concrete, according to the 
EPA. The excavated materials were all removed and treated like hazardous waste. Even the 
family dog had to be decontaminated. The cleanup cost nearly $132,000, and that didn't 
include renovating the house. 


Few people become immediately ill when liquid mercury is spilled. But health experts say it is a 
potent neurotoxin that can have lasting health effects. It is particularly dangerous to children’s 
developing brains because it can cause learning problems. Health problems can be more 
immediate and extreme than exposure to the other common form of mercury, methylmercury, 
which comes mostly from eating fish. 


Symptoms of mercury poisoning--often called the mad hatter syndrome because of compounds 
used on felt in the 18th and 19th centuries--can start within a few hours and include tremors, 
chills, vomiting, abdominal pain, headache and anxiety. 


Even a miniscule amount of liquid mercury, equivalent to the couple grams found in a 
thermometer, can be dangerous. 


“Children have higher respiratory rates and metabolic rates than adults, so that would provide 
some evidence for erring on the conservative side when determining acceptable levels of 
mercury exposure,” explained John Risher, an environmental health scientist with ATSDR's 
Division of Toxicology and Environmental Medicine and a member of the report’s work group. 


Exposures to high levels of metallic mercury can lead to a rare condition in children called 
acrodynia, characterized by neurological symptoms including tremors, irritability and light 
sensitivity, in addition to joint pain, rashes and painful, swollen hands and feet, according to 
Maida Galvez, an assistant professor at the Mount Sinai School of Medicine. 


Anthony Carpi, an environmental toxicologist at the John Jay College of Criminal Justice in New 
York City, said mercury spills are difficult to clean up because of the element’s “stickiness,” 
which allows it to latch on and embed itself into porous surfaces like carpet. 


He recalls an incident a few years back involving a house with significant levels of mercury in a 
bathroom that came from a mercury thermometer broken there two decades earlier. 


“We were able to see traces of that mercury spill 20 years after it happened,” said Carpi. “It’s 
sticky so it’s hard to clean up and what’s left behind can persist for very long periods of time.” 
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Mercury thermometer use in schools is declining, in part because many national retailers have 
stopped selling them and manufacturers have stopped producing them. At least nine states have 
laws limiting the use of mercury-containing devices in schools, according to the EPA.  
 
“It just seemed foolish to endanger children and foolish to waste that kind of money trying to 
clean up what was sometimes very small amounts of mercury,” said Steven Kratzer, a mercury 
reduction and policy specialist at the Department of Environmental Quality in Michigan, which 
has banned mercury devices in schools. 


But many schools still harbor the element inside rusty chemical cabinets or sink drains. 


As a senior health and environmental investigator in King County, Wash., Dave Waddell has 
uncovered many forgotten mercury stashes during school inspections. Between 1998 and 2002, 
the county’s Rehab the Lab project, which helps K-12 schools manage their hazardous 
chemicals, removed 664 pounds of mercury from schools in King County alone. 


Small spills can quickly escalate into full-blown hazards when people are unaware of proper 
clean-up procedures. 


“We’ve had schools that have had a mercury spill try to clean it up with a vacuum and then blew 
the mercury vapors out the back of the vacuum,” he said. “I find broken mercury thermometers 
in almost every school I’ve been in. Teachers have collected the pieces and done their best to 
clean things up, so there’s still residual micro droplets left around that are vaporizing.” 


Once airborne, mercury can easily spread, contaminating everything in its path. 


“The average beginning cost for a mercury cleanup is around $14,000,” said Waddell. “You 
think you’re saving money by keeping your mercury thermometers, but think of how many nice 
digital thermometers you can buy for $14,000.” 


Traces of long-forgotten or unknown mercury spills are found so often in schools that the 
Minnesota Pollution Control Agency decided in 2001 to bring in the big dogs, literally. 


Clancy, a 70-pound chocolate and black laboratory retriever mix, is the only mercury-detecting 
dog in the U.S. that’s been professionally trained to find spilled or “hidden” mercury in schools. 


“Kids will break lab thermometers and try to wash it down the drain, which doesn’t work 
because mercury is heavier than water,” said Carol Hubber, a mercury specialist and Clancy’s 
handler. “When he was younger, Clancy would put his head in the sink to tell us that it was 
contaminated.” 


Of the 300 schools that Carol and Clancy have inspected in the last 
eight years, about 40 percent of them had mercury spills, usually in 
the plumbing. Though mercury-detecting instruments can do the same 
job as Clancy, he’s faster, completing an assignment in a quarter of 
the time that the instrument takes. 


  


 


  


Of the 300 schools that Carol 
and Clancy have inspected in 
the last eight years, about 40 
percent of them had mercury 
spills. 
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“He can find a broken fever thermometer in a 5,000 sq. ft. warehouse in less than 10 minutes, but 
usually under a minute,” said Hubbard. “It’s amazing to watch him work.” 


Between 2002 and 2006, 75 percent of mercury-related events that potentially exposed children 
occurred in private households, according to the ATSDR report. 


Some Caribbean religions and folk healers use mercury because they believe its supernatural 
powers bring good luck and drive away evil spirits. Practitioners apply mercury to the skin, add 
it to candles or sprinkle it around the home. 


About 38 percent of 900 people mostly with Latino or Caribbean backgrounds reported that they 
used or knew someone who used mercury for religious, spiritual, or health purposes, according 
to a survey by John Snow, Inc., a Boston health consulting company. The ATSDR report warns 
that “such use may lead to chronic mercury exposure among those who use it in this manner and 
for subsequent occupants of the contaminated homes.” 


“Imagine if you suspected that your apartment might have had a prior occupant that sprinkled 
mercury on the carpet a decade ago,” said Arnold Wendroff, founder of the Mercury Poisoning 
Project, a website dedicated to the issue. “That’s not something you want to live with.” 


Wendroff has tracked religious mercury use since 1989 after a young boy in a class he was 
teaching told him his mother sprinkled mercury on the floor of their home to keep away witches. 
These liquid good luck charms, which can be purchased at medicine shops called botanicas, are 
often found in 10-gram bottles. Mercury fever thermometers, in comparison, contain only a few 
grams (.5 to 3.0 g) of mercury. 


The report cites a handful of religious mercury use studies in Chicago and New York, including 
a 2008 study that found mercury levels were higher in residential common areas in communities 
likely to use mercury for cultural practices. However, Wendroff said that further studies are 
needed to determine mercury levels in the practitioners’ homes. 


“We have mercury sold, we know how it’s being used and we have indoor air elevated levels of 
mercury,” Wendroff said. 


Nevertheless, he said, “since there could be a lot of money involved to clean this up, the 
government’s stance is to let sleeping dogs lie.” 


The EPA’s Office of Inspector General disagrees, maintaining in a 2006 report that the 
environmental agency is properly addressing the risks of ritual mercury use by sponsoring 
research and environmental monitoring, among other things. 


To reduce mercury exposures, the ATSDR recommends increasing education on mercury’s 
health effects and proper clean-up methods, especially when sales of mercury-containing 
compact fluorescent bulbs (CFLs) are lighting up. 
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“Given the potential cumulative hazard from breaking a large number of CFLs, or the disposal of 
large numbers of CFLs in landfills, the public must learn about the need for proper disposal and 
have easy access to appropriate disposal facilities,” the report says. 


Though there is no data on exposure incidents from light bulbs, the EPA estimates that more than 
670 million mercury-containing bulbs are discarded each year. Currently, there is no national 
infrastructure for recycling them. 


The authors also recommended decreasing the availability of mercury items altogether. Several 
states have implemented bans on mercury thermometers. In addition, the Mercury Ban Export 
Act of 2008 aims to prohibit U.S. exports of elemental mercury by 2013. 


“The long term goal is to get mercury out of all consumer products,” said Ned Groth, a science 
consultant at the Mercury Policy Project, an advocacy organization. “Mercury is an equal 
opportunity poison. It’s toxic to everybody.” 


Tina Toy, whose two daughters attended the contaminated day care center in New Jersey, hopes 
that the new federal report will help keep awareness of the issue alive. 


“I worry about my children’s health every day, but at least something good is going to come out 
of this,” she said. 


  


The ATSDR report [PDF] is available at: 
http://www.atsdr.cdc.gov/mercury/docs/MercuryRTCFinal2013345.pdf 


 


 


EPA taking defective drywall issue seriously, feds say 
(Bizjournals.com) 


 
Tampa Bay Business Journal - by Michael Hinman Staff Writer 


Monday, May 4, 2009, 11:08am EDT 
North Carolina 


The U.S. Environmental Protection Agency has outlined to Gov. Charlie Crist its plans 
to investigate defective drywall, including ongoing analysis of drywall samples sent from 
Florida and work to develop an indoor sampling plan. 



http://www.atsdr.cdc.gov/mercury/docs/MercuryRTCFinal2013345.pdf

http://www.bizjournals.com/search/results.html?Ntt=%22Michael%20Hinman%22&Ntk=All&Ntx=mode%20matchallpartial

http://www.bizjournals.com/tampabay/gen/U.S._Environmental_Protection_Agency_2A2858D95A4D4B569EB39EDAFCD2B7F2.html
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“I share your concerns and can assure you that EPA is working with our federal and state 
partners to address the challenges posed by imported Chinese drywall,” said EPA 
administrator Lisa Jackson in an April 30 letter to Crist. The letter was in response to one 
sent by Crist earlier in the month asking for federal intervention in the defective drywall 
investigation. 


The Consumer Product Safety Commission is taking the lead on federal efforts, 
Jackson said, working with a group of federal and state agencies including the EPA, the 
Agency for Toxic Substances and Disease Registry, and the Florida Department 
of Health. The CPSC has been working on the drywall issue since last December by 
conducting meetings with wallboard manufacturers, tracking the drywall import stream and 
consulting with the U.S. Geological Survey on gypsum geology in China. The CPSC also is 
working with the National Institute for Occupational Safety and Health on 
deconstruction safety and the development of further study plans. 


The EPA’s environmental response team in Edison, N.J., is now analyzing samples of 
defective drywall found in Florida homes and comparing it to product samples of 
domestically manufactured drywall, Jackson said. Results of those studies should be 
available within the next couple weeks. 


A work group also has been established to develop an indoor sampling plan to find out what 
homes are victims of defective drywall contamination and is expected to have a sampling 
plan in place by the end of June. 


The state Department of Health’s toxicologist and indoor air programs coordinator 
performed a preliminary assessment of 12 homes in South Florida last January, finding that 
the drywall in those homes contained strontium sulfide and elemental sulfur. Further tests 
determined that high relative humidity or heat produced hydrogen sulfide, carbonyl sulfide 
and carbon disulfide in what had been determined to be defective drywall, all of which can 
cause copper corrosion in homes and possibly post a health hazard, Crist said last month. 


At least two class action lawsuits have been filed against foreign drywall manufacturers 
including The Knauf Group of Germany, which manufactured drywall from a pair of 
Chinese plants during the housing boom. The Knauf Group has denied responsibility, 
claiming its toxicologists could find no link between copper corrosion and health problems 
in homes and the 67.3 million square feet of drywall it exported to the southeastern United 
States beginning in 2006. 


Also in April, State Sen. Dave Aronberg, D-Greenacres, asked Crist to set up a statewide task 
force to address defective imported drywall in homes and create laws in a proposed 
emergency session this summer that can be taken to the Legislature. 


 
 
 



http://www.bizjournals.com/tampabay/gen/The_Consumer_Product_Safety_Commission_18F756B3FECF4066947361F22910EA1A.html

http://www.bizjournals.com/tampabay/related_content.html?topic=Agency%20for%20Toxic%20Substances%20and%20Disease%20Registry

http://www.bizjournals.com/tampabay/related_content.html?topic=Florida%20Department%20of%20Health

http://www.bizjournals.com/tampabay/related_content.html?topic=Florida%20Department%20of%20Health

http://www.bizjournals.com/tampabay/related_content.html?topic=National%20Institute%20for%20Occupational%20Safety%20and%20Health

http://www.bizjournals.com/tampabay/related_content.html?topic=Knauf%20Group
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WATER 
===================================================================== 
 
 
 


County officials in D.C. to fight for PCS jobs 
(Washington Daily News) 
 


They tell officials mine should be allowed to grow  


By TED STRONG 
 
Staff Writer 


TUESDAY, MAY 5, 2009 
 
In Washington, D.C., congressional staff and one congressman met with a delegation from 
Beaufort County Monday that included three county commissioners and the county manager. 
 
The mostly closed-door meetings took place ahead of a decision expected Wednesday on PCS 
Phosphate’s proposed expansion in Aurora. Commissioners Robert Cayton, Al Klemm and Hood 
Richardson made the trip with County Manager Paul Spruill. 
 
Beaufort County Board of Commissioners Chairman Jay McRoy missed the trip because he was 
in Greenville presenting a resolution favoring PCS Phosphate before the Pitt County Board of 
Commissioners. The Pitt board unanimously adopted the resolution. 
 
Other Beaufort County commissioners missed the trip for personal reasons. 
 
In D.C. on Monday, several officials expressed backing for the county’s position. Congressman 
Walter B. Jones, a republican who represents part of Beaufort County, said the company is key 
to the economy. 
 
“You lose one job, you lose 1,000 jobs,” he said. “We cannot afford it in this country today.” 
 
The U.S. Army Corps of Engineers’ Washington, D.C., office is expected to announce a decision 
by Wednesday on whether PCS can begin a large expansion of its Aurora mine. Controversy had 
swirled around the proposed expansion, because it would damage wetlands. 
 
Environmentalists have long said that the company must exclude more wetlands from the 
proposed expansion area. 
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In recent weeks, the federal Environmental Protection Agency has also begun making that 
argument. It forced a review by the Corps of Engineers’ Washington, D.C., office, and some 
county officials worry that it will veto the permit if the Corps of Engineers grants it. 
 
PCS and some local officials have called the EPA’s objections unfair primarily because they 
came more than eight years into the permitting process. 
 
Lee Lilley, of Rep. G.K. Butterfield’s office, said Butterfield can push for a resolution, but not a 
specific outcome. Butterfield, a democrat, represents part of Beaufort County, 
 
“He’s not going to tell these federal agencies how to do their jobs, but we certainly hope that 
some compromise can be reached to preserve jobs,” he said. 
 
He added later, “It’s time to pick one (set of rules for the expansion) that is appropriate for both 
sides.” 
 
James S. McCleskey, director of the state of North Carolina office in Washington, D.C., said 
he’s keeping in touch with federal agencies and monitoring the situation. 
 
He said the Aurora jobs are important in their own right and through a multiplier effect, by which 
employees and the company spend money and fuel other employers. 
 
He also said the company is critical to the port at Morehead City. 
 
The commissioners also spoke with officials from the office of Sen. Kay Hagan. Hagan, a 
democrat, is the newest member of the area’s congressional delegation, and so the newest 
member to grapple with the issue. 
 
Her press secretary didn’t comment on the Aurora situation, but he did point out that Hagan 
signed — along with the rest of the delegation — a letter urging the EPA to speed up the PCS 
Phosphate decision. 
 
“Every office today, regardless of party affiliation or otherwise, gave the Beaufort County 
commissioners their full attention and a sympathetic ear, given the significance of the economic 
consequences for a Beaufort County without a PCS Phosphate,” said County Manager Paul 
Spruill. 
 
Spruill helped organize the trip along with a consultant from the Ferguson Group, a lobbying 
firm the county hired to bolster the effort. 
 
The commissioners divided the lobbying work as they presented their arguments to officials. 
 
Robert Cayton led off. 
 
Cayton, who is from Edward precinct, told officials he had known Beaufort County since before 
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PCS Phosphate arrived and talked about the importance of PCS Phosphate as a good neighbor. 
He said the jobs the company brings allow people from the south side of the Pamlico River to 
stay near home rather than move away. 
 
Al Klemm told officials PCS Phosphate’s departure would be catastrophic for the county. 
 
Hood Richardson covered the permitting process and praised PCS for not suing anyone over the 
issue. 
 
No one knows, or at least no one is saying, what the Corps of Engineers will decide about PCS 
Phosphate’s permit Wednesday. The commissioners will try to speak to Sen. Richard Burr today 
in one last lobbying effort before the decision. But Jones seemed optimistic. 
 
“They (the Corps of Engineers) feel like PCS Phosphate has done everything asked for and 
required by the federal government,” he said. 


 
 


Town faces pet waste perils (Hampton Union) 
 
 


Conservation Commission's Foote educates public 
 
By nancy rineman 
hamptonunion@seacoastonline.com 
May 05, 2009 6:00 AM 


SEABROOK — Conservation Commission Chairman Susan Foote had a few things to say about 
the responsibilities of canine owners recently, including distributing a pamphlet on the subject to 
fellow commission members. 


Using a grant from the state Department of Environmental Services (DES) and funding from the 
Environmental Protection Agency (EPA) under the Clean Water Act, residents will be able to see 
in black and white what happens when dog waste is not disposed of properly. 


Pet owners and, indeed, all residents, may be surprised to learn that left-behind dog deposits do 
not just go away. Falling rain may make it seem to disappear, but the problem is that the waste is 
washed into storm drains leading to brooks, ponds, streams and the harbor. 


As a result, Seabrook's drinking water supply is subject to the possible contamination as are the 
waters in which people swim. Shellfish beds can also be contaminated. 


Beyond the risks of water contamination, hazards on land are at issue, too. Imagine the parasites 
in pet waste coming into contact with playing children or gardening adults, and ironically, even 
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other pets? A host of diseases can arise from that transmission, including campylobacteriosis, 
cryptosporidium, toxocariasis and toxoplasmosis. 


Symptoms vary from intestinal distress to rashes to fevers and coughs, along with muscle aches, 
headaches and lymph node enlargement. Individuals with depressed immune systems are at an 
even greater risk from pet waste parasites. 


Cleaning up after the family pooch is just the first step in avoiding the risk of spreading disease. 


"Whatever you do, don't take a plastic bag of waste and just toss it into the woods," Foote 
advised. 


Proper disposal calls for bagging the waste and throwing it in a trash can, or emptying the 
contents of the bag into a toilet and then disposing of the plastic bag. 


Pollution occurs when people toss the waste down a storm drain or into the woods, Foote said. 


If the thought of contamination and potential illness doesn't do the trick, pet owners should be 
aware that failure to pick up after their dogs is against the law and subject to a fine, the 
commission chairman said. 


 
 


Sewer, water projects top priorities in request for 
Appalachian grant funding (Chillicothe Gazette) 
 
 
BY MATT BRUNING 
Gazette correspondent  


May 5, 2009 


Two major projects in Richmond Dale and Frankfort are being submitted to the Appalachian 
Regional Commission as top priorities for funding. 


The Ross County Caucus of the Ohio Valley Regional Development Commission met Monday 
to rank several projects ahead of the deadline for submission. They chose the Richmond Dale 
sewer project as the top priority. 


"That's going to give us a pretty good shot of getting the ARC money that we need," said Gary 
Silcott, district engineer for the Richmond Dale Sewer District. "Traditionally, if you're ranked 
No. 1 in the county, that kind of almost guarantees that you'll get funded as long as you have 
your EPA approval and the other things that go with it." 
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Silcott says they've been patiently waiting to get the project off the ground since 2002. Money 
from the Appalachian Regional Commission is just one piece of the funding pie the district needs 
to move forward. Applications have also been submitted for funds from the Ohio Department of 
Development Water and Sewer Competitive Grant and the USDA Rural Development Grant. 


"Once those three come together, then the money will be available, but they all kind of go in the 
same time frame," Silcott said. 


Silcott hopes construction on the $2.2 million project can start late this year or early next year. 
He says it should take about nine months to complete. 


The EPA has been pressing for a new sewer system in the Richmond Dale area after they found 
fecal coliform counts up to 90,000 in area streams and ditches. The action limit is 5,000. 


"They have some pretty severe health risks down there," Silcott said. 


The other major project to make the list is the replacement of the entire Frankfort water system. 


"Our lines mainly are pre- and post-World War I, starting to deteriorate a little bit and have a lot 
of residual on the insides, so we're trying to get those replaced to the homes with new meters so 
that we operate more efficiently and have proper pressure for residents in the village," said 
Frankfort Mayor Leigh Thompson. 


The project is estimated to cost more than $3.775 million. It would see more than 27,000 linear 
feet of the village's water lines replaced. Thompson said they also want to build a much larger 
water tank to improve pressure to some of the outlying areas. 


The Ohio Public Works Commission already has committed $700,000 to the project, and 
Thompson says they're pursuing funding from Community Development Block Grants and the 
USDA Rural Development Grant program. 


"We are ready to go and just looking to get the funding to move forward," Thompson said. 


A committee will meet July 30 to review projects in the 12 counties that make up the Ohio 
Valley Regional Development Commission. The final list will be submitted to the Appalachian 
Regional Commission in October. Funding will be awarded in November. 


 
 
 


EPA Fines Searcy Oil Company For Violations 
(ArkansasSports360.com) 
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By Arkansas Business Staff 
5/4/2009 3:01:00 PM 
 
Arkansas 
 


The Environmental Protection Agency has fined an Arkansas oil company for violating the 


federal Clean Water Act.  


The EPA announced Monday that it has fined Stephenson Oil Co. Inc. of Searcy $20,906 for 


discharging about 1,970 gallons of oil into Sulphur Creek near the company's Heber Springs 


(Cleburne County) oil storage facility. The announcement settles violations of the Spill 


Prevention, Control & Countermeasure Rule, according to an EPA release.  


"A federal inspection of the facility revealed that the company had failed to prepare an adequate 


SPCC plan for the facility, and had failed to provide adequate secondary containment for bulk 


storage tanks and storage units which contributed to the spill," the release states.  


The company sells fuel and oil at four locations in Arkansas. A company official declined to 


comment.  


EPA Working From Grandview Dumpsite Outward to 
Determine Scope of Contamination (KNDO/KNDU) 
 
 
 
Posted: May 4, 2009 08:54 PM EDT  
Updated: May 4, 2009 09:31 PM EDT  
Washington  
 


GRANDVIEW, Wash-- So far the only confirmed contamination has been on the Grandview 
dump site, in several seven to eight feet deep pits. The Environmental Protection Agency will 
now be testing nearby wells and water sources to figure out the scope of contamination.  


"I do have a well and it's just right by the side of the house here, it's about 60 ft deep," said Roger 
Davis, homeowner. 
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Davis is one of several homeowners who can see the Grandview dumpsite from his yard. Soon 
the EPA will be testing water outside of the dump site, to determine how far the 
contamination has spread or if it's even spread at all.  


Several streams and canals flow downhill from the Grandview dumpsite. This has neighbors 
concerned, could their well water be contaminated? 


Now that the EPA has identified the chemicals at the site they know what to test for. A pesticide, 
herbicide and insecticide were all indentified at elevated levels. There are a lot of factors 
involved in determining contamination.  


The Department of Ecology certifies companies that build or dig wells, but this area of expertise 
has only been regulated for the last couple of decades.  


"One of the things about the Lower Valley is there are a lot of wells that are old and they've been 
there for a long time and they are maybe shallow wells," said Joye Redfield-Wilder, Department 
of Ecology.  


Older, shallow wells are more susceptible to contamination. Not just from illegal dumping, but 
also safe farming practices. It's recommended well owners routinely test their wells.  


The EPA is working with surrounding homeowners. They will be testing water closest to the site 
first, then working outward, ruling out contamination as they go.  


 
 
 


EPA Eyes New Urban Stream Plan, Shelved SSO Rule 
To Limit Stormwater (Inside EPA) 
 


Monday, May 04, 2009 


EPA staff are reconsidering options to help limit harmful discharges from urban stormwater runoff, 
including a new focus on previously unregulated urban streams and a possible new effort to finalize 
the agency’s long-contentious sanitary sewer overflow (SSO) policy, which was proposed during the 
waning days of the Clinton administration but which was shelved by the Bush administration.  


Environmentalists and agriculture industry officials say urban stormwater runoff is an increasingly 
harmful source of nutrients and other pollutants and are calling for EPA to take a more holistic 
approach to addressing stormwater pollution.  


EPA’s water permits division Director Linda Boornazian told an American Bar Association 
conference April 23, “Our latest thinking is that we’re going to start focusing on an urban rivers 







 49 


initiative,” in terms of the agency’s stormwater program. The plan is still in a very early stage, 
Boornazian told Inside EPA.  


Environmentalists have long been pushing for a focus on urban stormwater runoff, and some in the 
agriculture industry see stormwater from impervious surfaces as a greater problem than agricultural 
runoff, and one that is growing.  


At the same time, sources say that EPA wastewater chief Jim Hanlon recently told stakeholders at a 
meeting of municipal representatives that staff are “dusting off” the SSO policy for another look 
under the new administration.  


SSOs occur when untreated sewage spills from a collection system or treatment facility, often during 
extreme wet weather events when stormwater infiltrates a sewer system and overloads the system’s 
capacity.  


Officials from publicly-owned treatment works (POTWs) have long argued that a national policy is 
needed to establish national compliance standards for treatment facilities and avoid a piecemeal 
approach that could result in confusion over what wastewater plants are required to do.  


EPA previously proposed an SSO rule during the Clinton administration, with then-EPA 
Administrator Carol Browner signing the proposed regulation in January 2001. But the Bush 
administration withheld the Clinton proposal from publication in the Federal Register.  


While promulgation of a rule has long been a priority for POTWs, the policy stalled as 
environmentalists resisted industry efforts to ensure EPA’s rule included an affirmative defense that 
would shield them from enforcement action if a sewer overflow occurred despite the system’s best 
efforts.  


Industry sought the liability defense because while the agency’s combined sewer overflow policy -- 
which addresses sewage and stormwater together -- allows a certain number of unintended spills, 
SSOs are not permitted any overflows.  


Industry sources say that EPA staff may be taking another look at SSO policy. An EPA Office of 
Water source says that the policy is definitely on the table. The agency is “looking at all these types 
of things that were put on a shelf or lost in a queue somewhere,” another POTW source says.  


An EPA spokeswoman, however, said in an e-mail, “We don’t have any new direction on this issue.” 
The spokeswoman did not respond to questions about Hanlon’s comments.  


Industry officials also hope that revival of the SSO policy could also help revive EPA’s long-stalled 
policy on when POTWs are able to “blend” treated and partially treated wastewater during wet 
weather events. Industry sources say the guidance is necessary to help prevent overflows of raw 
sewage into nearby waters.  


EPA’s policy, which is based on an agreement between POTWs and environmentalists, was stalled 
at OMB for years during the Bush administration but was recently sent back to the agency when the 
new administration took over.  


EPA headquarters has recently begun pushing regions to implement the draft policy in enforcement 
actions, with agency officials confirming late last year that EPA regions are developing methods for 
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determining whether there are any “feasible alternatives” to POTWs blending treated and partially 
treated wastewater during extreme storm events.  


The agency’s efforts come as agriculture industry officials and environmentalists are increasingly 
focusing on the harmful effects of urban runoff. “Agriculture is making progress and reaching their 
goals,” one poultry industry source says, while those in the “urban-suburban category are going 
backwards” due to increased sprawl. “The progress we’re making is offset by others,” the agriculture 
industry source says.  


A Delmarva Poultry Industry, Inc. report says that using EPA data tracking progress since 1985, 
agriculture rates for nitrogen and phosphorus reduction are between 40 and 60 percent, while “there 
has been a negative 90 [percent rate] in achieving the 2010 nitrogen goal in urban/suburban areas 
and a negative 67 [percent rate] for phosphorus. Agriculture is moving in the right direction while 
urban/suburban is dragging us backwards.”  


One environmentalist says that “municipal stormwater permits tend to be vague and unenforceable” 
and that “SSOs continue to be a problem,” and encourages the agency to look at stormwater in a 
“bigger picture” sense, eying blending, SSOs, urban runoff and construction effluent limits in a wider 
lens view.  


“We’ve been asking for them to do something on SSOs” for more than a decade, a NACWA source 
says. The group is “open to discussing anything.” Mainly, “our utilities would like to have a standard 
to which they can manage their collection systems other than prohibition.” As the policy stands 
realistically, the source says, “If you have an SSO, you’re not managing your collection system 
right.”  


 
 


New runoff rules considered for utilities (Greenwire) 
 


05/04/2009 


U.S. EPA is moving to impose new restrictions on the level of contaminants power plants can 
discharge as evidence emerges that utilities nationwide are dumping toxic sludge into waterways. 


According to data the agency has collected over the past few years, plants in Florida, 
Pennsylvania and several other states have flushed wastewater that contains levels of selenium 
and other toxins that far exceed EPA freshwater and saltwater standards aimed at protecting 
aquatic life. Elevated selenium levels damage fish and birds, as well as people who consume 
contaminated fish. 


The elevated contaminant levels in U.S. waterways are the result of federal government pressure 
on utilities to install pollution-control "scrubbing" technology that captures pollutants headed for 
smokestacks and stores them as coal ash or sludge. The residue is often kept in outdoor pools or 
flushed into nearby rivers or streams. 
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"Scrubbers will help clean our air, but let's make sure that the toxic metals stripped out of coal-
plant smokestacks don't end up in our water," said Eric Schaeffer, former chief of the EPA 
enforcement office and now the head of the Environmental Integrity Project, an advocacy group. 
"It's crazy not to have limits on toxic discharges this big." 


Mary Smith, director of the engineering analysis division of the EPA's water office, said that in 
an initial assessment of the toxic emissions of 56 industries, the agency found the utility industry 
"was at the high end of the range." When it comes to selenium in power plant effluent, she said, 
"We're looking at how low it can go and what is economically achievable (Juliet Eilperin, 
Washington Post, May 3). -- TL 


 


TVA ash spill cleanup cost rises to $975M (Greenwire) 
 


05/04/2009 


The estimated cost to cleanup Tennessee Valley Authority's massive December fly-ash spill at a 
Tennessee coal plant has risen to $975 million and could take several years, the agency disclosed 
in a second-quarter financial filing. 


The revised cleanup estimate for the Kingston Fossil Plant is $150 million higher than earlier 
estimates and lifts TVA's cost range to $675 million to $975 million. 


The filing showed the agency's earnings were flat at $133 million for the first three months of 
2009, while electricity sales dipped 9.4 percent due to the economic recession. 


The Dec. 22, 2008, spill in Kingston released 5.4 million cubic yards of toxic fly-ash and sludge 
onto about 300 acres, contaminating the Emory River and ruining some two dozen homes. TVA 
said it still does not know what went wrong or the extent of the environmental damage and has 
hired outside consultants to investigate the spill. 


Another big unknown is how the cleanup costs will trickle down to TVA's 8.7 million customers 
in Tennessee, Georgia, Mississippi, Alabama, Kentucky, North Carolina and Viginia (Duncan 
Mansfield, AP/Macon [Ga.] Telegraph, May 1). 


2001 Dominion internal report warned of fly-ash toxicity 


Dominion Virginia Power knew as early as 2001 that the fly-ash it provided to a Chesapeake, 
Va., golf course could contaminate local drinking water, according to Dominion's internal reports 
posted on the Internet in early April. 


The company was advised by consultants to either extend city water to nearby homes or drill 
deeper wells to avoid possible fly-ash contamination, but decided instead to fund a new report 



http://www.washingtonpost.com/wp-dyn/content/article/2009/05/02/AR2009050200703.html

http://www.macon.com/223/story/702318.html
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that would yield safer projections, which it cited in 2008 to defend the environmental safety of 
the project. 


The Battlfield Golf Club, which opened in 2007, was paid to take 1.5 million tons of fly-ash 
Dominion was storing from its Deep Creek power station for use in sculpting the course's 
fairways and greens. About 400 residents sued Dominion in late March claiming the company's 
fly ash was poisoning their drinking water, devaluing their properties and threatening their 
health. 


Dominion gave a copy of the reports to the city of Chesapeake and the Virginia Department of 
Environmental Quality in September (Robert McCabe, Norfolk Virginian-Pilot, May 3). -- PT  


 


Dow dioxin study draws fire from Mich. regulators 
(Greenwire) 
 


05/04/2009 


Michigan regulators who are negotiating with Dow Chemical Co. over a long-delayed cleanup 
are criticizing a study that measures human exposure to dioxins in a Lake Huron watershed 
polluted by the company. 


A Department of Environmental Quality statistician recently advised regulators not to use the 
Dow-funded study to make decisions about the cleanup project -- at least until the problems he 
identified were fixed. 


The study -- done by the University of Michigan's School of Public Health -- did not assess the 
health of the people it examined, regulators said. The study also may have included too few 
subjects from groups with the highest exposures to the dioxin contamination and too little 
information about the dioxin levels for people who regularly eat bottom-feeding fish. 


David Garabrant, the lead researcher for the project, said his team had done the additional data 
analysis requested by DEQ. But the study's methodology and conclusions were sound, he said, 
and the study should play a role as the cleanup is designed (John Flesher, AP/Michigan Live, 
May 3). -- TL 


 
 


Obama kills review of cleanup goals (Greenwire) 
 



http://hamptonroads.com/2009/05/dominion-kept-7year-secret-fly-ashs-environmental-risks

http://www.mlive.com/newsflash/michigan/index.ssf?/base/business-5/1241365882249880.xml&storylist=newsmichigan
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05/04/2009 


The Obama administration has canceled a review of whether current cleanup goals set for the 
Chesapeake Bay are realistic to shift focus onto working toward those goals. 


Officials have spent recent weeks gathering data on whether it is possible to restore the bay to its 
former health, a goal that some have said is impossible after federal, state and local governments 
have spent 25 years and billions of dollars on cleanup with limited success. 


J. Charles Fox, Obama's pick to oversee the cleanup effort and a senior adviser to U.S. EPA 
Administrator Lisa Jackson, said the review was subtracting effort and resources from the 
cleanup process. 


"A number of us had some pretty serious questions about ... yet another evaluation of whether 
the goal posts should be moved," he said. 


The review was prompted by a new evaluation of local pollution-reduction plans that found that 
even if all the plans were executed, far too much pollution would still enter the bay. The plans 
aim to cleanse runoff of nutrients that create algae blooms that deprive the bay of oxygen. 


But officials insist a restored bay is possible. "We're not there yet. We still hold great promise for 
bay restoration," said L. Preston Bryant Jr., Virginia's secretary of natural resources. "It's way too 
early to be cutting back to half-speed" (David A. Fahrenthold, Washington Post, May 4). -- PR 


 
 


Study clears Army Corps of fault for water loss 
(Greenwire) 
 


05/04/2009 


A new study led by an Army Corps of Engineers employee has found that a corps dredging 
project is not at fault for the permanent and growing water losses on Lakes Michigan and Huron. 


The $3.6 million study, funded by the U.S. and Canadian governments, examined the theory that 
the corps effectively unplugged the drain on the lakes by scraping away an erosion-proof layer of 
riverbed while dredging the St. Clair River in the early 1960s. The river is the main outflow for 
Michigan and Huron. 


The corps has long acknowledged a permanent loss of about 16 inches from previous St. Clair 
dredging and riverbed mining. 



http://www.washingtonpost.com/wp-dyn/content/article/2009/05/03/AR2009050302063.html?hpid=topnews
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The study found that the channel has in fact become deeper since the 1960s dredging, causing an 
additional loss of about 4 inches of water on the two lakes. But the scientists say nature is to 
blame for that 4 inches, not the corps. An ice jam in the mid-1980s channeled flows toward the 
river bottom in a manner that carved a deeper channel, the study theorizes. 


But the matter is far from resolved. The influential Canadian property owners who discovered 
the water loss are demanding that the U.S. and Canadian governments build a dam-like structure 
in the St. Clair to recapture the lost water, and conservationists and regional leaders also want the 
scientists to recommend to government leaders that they explore options for slowing flow on the 
river (Dan Egan, Milwaukee Journal Sentinel, May 2). -- TL 
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Carol Rushin - Regional Administrator 
Stephen Tuber - Assistant Regional Administrator, 
Office of Partnerships and Regulatory Assistance 
Robert Ward - Regional Counsel 
Kimi Matsumoto - General Attorney 
Alfreda L. Mitre - Director, Tribal Assistance Program 
Callie Videtech - Director, Air and Radiation 


 
 


Eastern Shoshone 
Vice-Chairman Willie Noseep 
Councilman Lyle Wadda 
Councilwoman Patricia Bergie 
Councilman Orville St. Clair 
Kimberly Varilek - E. Shoshone Attorney General 
Don Wharton - NARF Senior Attorney, E. Shoshone 
Don Aragon - Wind River Environmental Quality 
Commission, Executive Director  
  
Northern Arapaho 
Chairman Harvey T. Spoonhunter 
Co-Chairman Norman P. Willow Sr. 
Councilman Darrell O'Neal Sr. 
Councilman Ronald K. Oldman 
Andrew Baldwin - N. Arapaho Attorney  
Berthenia Crocker - N. Arapaho Attorney 
John Arum - N. Arapaho Attorney 
William C'Hair - N. Arapaho Tribal Elder 


 
2:45pm    En Route Cheyenne, WY 
    Carol Rushin will ride with the Administrator 
 
5pm    Arrive, Governor Freudenthal’s Residence 
    5001 Central Avenue, Cheyenne, WY 
 
5:25pm Depart en route Cheyenne Light, Fuel and Power wind farm 


on Happy Jack Road, Cheyenne 
   
5:40-6:10pm   Press Availability 


Location: CLFP Wind Farm 
 
6:10pm   Return to Governor’s Residence 
 
6:30pm Working Dinner with Administrator Jackson’s Staff and 


Governor Freudenthal’s Staff.   
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Presentations on Wyoming issues presented by State of 
Wyoming employees.  Topics include coal mining, coalbed 
methane, ozone situation, hydraulic fracturing in natural gas 
production, carbon sequestration. 
 
Presenters: John Corra, Director of Wyoming Department of 
Environmental Quality; Lynne Boomgaarden, Director of 
Office of State Lands and Investments and Chairwoman of 
the Wyoming Oil and Gas Conservation Commission; Ron 
Surdam, State Geologist and Director of the Wyoming State 
Geologic Survey; Rob Hurless, Energy and 
Telecommunications Advisor to Governor Freudenthal 


 
Note: Governor Freudenthal will attend the return for the 
Wyoming Honor Flight from 8:30-9:00 PM 


 
9:00pm   Presentation wrap up and review of Thursday itinerary 
 
9:30pm   RON 
    Locations: Governor’s Residence 
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Thursday, May 21st 
Cheyenne, WY  Washington, DC 


 
Local Advance Contact:  Sarah Dale, 202-384-6966 
Traveling Staff:   Acting Region 8 EPA Administrator Carol Rushin, 


Allyn Brooks-LaSure, 202-631-0415 
David McIntosh, 202-557-4014 


   
Denver and Cheyenne are in Mountain Daylight Time: EDT -2 
 
Weather in Cheyenne: Chance of T-Storms, High: 58, Low: 40 
Weather in Denver: Chance of T-Storms, High: 56 Low: 43 
 
6am    Breakfast 
    Location: Governor’s Residence 
 
6:30am   Travel to State Aircraft Hanger 
    Staff board airplane 


EPA Staff: Administrator Jackson, Acting Region 8 
Administrator Carol Rushin, David McIntosh, Allyn Brooks-
LaSure, Security Person 


     
6:45am   Depart Cheyenne Airport enroute to Gillette Airport 


o Overfly Rocky Mountain Power wind farm north of 
Glenrock, WY 


o Overfly Railroad infrastructure South Powder River 
Basin and Powder River Basin (PRB) surface coal 
mines 


o Overfly Coal Bed Methane (CBM) well fields 
 
8:00am   Arrive Gillette Airport, WY 
 
8:15am Board bus for trip to Arch Coal’s Black Thunder Coal Mine; 


Mine Safety Training En Route.  Attending the tour from Arch 
Coal: CEO Steve Leer, Paul Lang SVP-Operations, Ken 
Cochran Mine Manager  


 
9:15am   Tour Black Thunder Mine 
 
10:45am   Board bus for return to Gillette Airport 
 
11:45-12:15pm Press Availability at Gillette Airport with Administrator 


Jackson and Governor Freudenthal    
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12:15pm   Board airplane for trip to Pinedale 
    **Lunch En Route** 


o Overfly Coal Bed Methane development near creek 
drainage to observe water handling 


o Overfly Anadarko's Salt Creek Field, largest CO2 
Enhance Oil Recovery project in Wyoming 


o Overfly Jonah Field, most developed unconventional 
natural gas field in Wyoming 


 
1:25pm   Arrive Pinedale Airport  
 
1:30pm Introductions of Administrator Jackson to Mayors of  


Pinedale, Big Piney and Marbleton as well as  Sublette 
County Commission Chairman.  
**Note: The Mayors and County Commission Chair will all be 
invited however if they are unable to attend they will 
designate a representative from their respective City 
Councils and County Commission. 


 
1:45pm   Board SUVs for trip to EnCana Drilling site 
 ***Press will be on board bus for interviews with 


Administrator Jackson and Governor Freudenthal** 
 
Attending from EnCana: Paul Ulrich Government & 
Regulatory Affairs North Rockies, Jeff Johnson Operation 
Team Lead Jonah, David Stewart Environmental Health & 
Safety Team Lead North Rockies 


 
2:25pm   Tour of EnCana’s operations at Jonah Field 
 
3:40pm   Board SUVs for return to Pinedale Airport 
 
4:30pm   Depart Pinedale Airport for DIA 


o Overfly Wyoming Range to view oil and gas 
development/habitat preservation 


o **If time permits: Overfly ExxonMobile Gas 
processing plant, LaBarge, WY and Overfly Rock 
Springs Uplift ** 


     
6:00pm Arrive Denver International Airport, Signature Fixed Base 


Operator 
 
7:30pm   Wheels Up DIA -> DC 
    United #350 
 
12:50am Friday  Wheels down DC, En route residence 
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Alabama to Receive $1 M in Grants for Brownfields (EP Magazine) 
 
May 20, 2009  
U.S. Environmental Protection Agency Administrator Lisa P. Jackson has announced 
the availability of an estimated $1 million in grants bolstered by funds from the American 
Recovery and Reinvestment Act of 2009 to help communities in Alabama clean up 
brownfields.  


The grants include $400,000 from the Recovery Act and $600,000 from the EPA 
brownfields general program funding.  


The applicant selected to receive Recovery Act funds is Talladega - $400,000 of 
community-wide assessment funds.  


Applicants selected to receive brownfields general program funds are Jefferson County 
Industrial Development Authority—$200,000 for the cleanup of the Trinity Ironworks 
Site, and Mobile—$400,000 for community-wide assessment.  


 


EPA Chief Lisa Jackson hits The Daily Show (Mother Nature Network) 
 
Atlanta, GA 
EPA Administrator answers burning questions about zombie vampires in the EPA 
offices and taxes on breathing 
By Stephanie Rogers 
Tue, May 19 2009 at 2:12 PM EST 
When Environmental Protection Agency Administrator Lisa Jackson appeared on The 
Daily Show, host Jon Stewart couldn’t resist asking, “When you first walked into the 
Environmental Protection Agency and the Bush administration had been there for eight 
years, had they been used? Was there a dead possum in your keyboard? Were there 
fires set? Were there zombie vampires? What was the building like?”  
It’s certainly a fair question, considering how ineffective the EPA was under Bush. 
Former EPA chief Stephen Johnson was little more than a puppet, acting on the Bush 
administration’s orders like a reanimated corpse in search of brains. Now that the EPA 
is actually back to protecting the environment (amazingly enough), Jackson is leading 
the charge to lower carbon emissions on a large scale.  
Jackson explains how she aims to do this without harming small business.  
So, we’ve gone from an EPA that is stifled by the President, unable to even admit that 
global warming is real, to an EPA that sees the urgent need to act and is working on 
solutions. Refreshing, isn’t it? 



http://www.mnn.com/users/stephaniearogers

http://www.thedailyshow.com/video/index.jhtml?videoId=227354&title=lisa-p.-jackson

http://www.thedailyshow.com/video/index.jhtml?videoId=227354&title=lisa-p.-jackson
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A culture change on Climate Change (Cherry Creek News) 


Written by Publisher, Cherry Creek News    
"For what everyone here believes, even as views differ on many important issues, is 
that the status quo is no longer acceptable." This week the makings of a change in the 
culture of Washington will be on display, and as the President’s words above indicate 
there could be no better example than today’s announcement of a breakthrough on fuel 
economy and greenhouse gas emissions standards. Whereas these issues seemed 
destined to be the subject of eternal political clashing just last year, today the President 
was joined on stage by the Presidents, CEOs, or other top executives from Ford, 
Toyota, General Motors, Honda, Chrysler, BMW AG, Nissan, Mercedez-Benz, Mazda, 
Volkswagon, and the United Auto Workers to announce a new consensus. In the course 
of his remarks, the President made clear that ending America’s dependence on fossil 
fuels will be one of the greatest challenges the country has faced, and that this is only 
one of steps already being taken to address it. However, he also made clear that this 
was a historic day: Think about this. Consider how much has changed all around us. 
Think of how much faster our computers have become. Think about how much more 
productive our workers are. Think about how everything has been transformed by our 
capacity to see the world as it is, but also to imagine a world as it could be. That's 
what's been missing in this debate for too long, and that's why this announcement is so 
important, for it represents not only a change in policy in Washington but the harbinger 
of a change in the way business is done in Washington. No longer will we accept the 
notion that our politics are too small, our nation too divided, our people too weary of 
broken promises and lost opportunities to take up a historic calling. No longer will we 
accept anything less than a common effort, made in good faith, to solve our toughest 
problems. And that is what this agreement seeks to achieve. Addressing those 
concerned about whether these changes would mean a higher cost for their cars, the 
President explained that any costs would be offset in just three years, and that "over the 
life of a vehicle, the typical driver would save about $2,800 by getting better gas 
mileage." A top auto industry spokesman summed it up in a statement before the event 
began: "What's significant about the announcement is it launches a new beginning, an 
era of cooperation. The President has succeeded in bringing three regulatory bodies, 15 
states, a dozen automakers and many environmental groups to the table… We're all 
agreeing to work together on a National Program." Indeed, leaders from environmental 
groups were in the audience applauding. One environmental group put it the same way 
this morning that the President did this afternoon: "Everybody wins." The program 
covers model year 2012 to model year 2016 and ultimately requires an average fuel 
economy standard of 35.5 mpg in 2016 with a projected reduction in oil consumption of 
approximately 1.8 billion barrels over the life of the program. Or, in the President’s 
words, "more oil than we imported last year from Saudi Arabia, Venezuela, Libya, and 
Nigeria combined." The President was also joined on stage by Carol M. Browner, 
Assistant to the President for Energy and Climate Change, who helped spearhead what 
she called "an incredible step forward for our country"; EPA Administrator Lisa P. 
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Jackson, who noted that "A supposedly 'unsolvable' problem was solved by 
unprecedented partnerships"; and Transportation Secretary Ray LaHood, who called 
the program "the biggest leap in history to make automobiles more fuel efficient."- The 
Cherry Creek News - 


 


Tester pitches plan to help Libby (Western News) 
 
Libby, Montana 
By The Western News  
U.S. Sen. Jon Tester last week asked the Environmental Protection Agency to team up 
with the U.S. Department of Health and Human Services to improve health care for 
victims of asbestos poisoning in Libby. 
During a May 13 Senate Appropriations Committee hearing on Capitol Hill, Tester told 
EPA Administrator Lisa Jackson that such a partnership would be “a giant step forward 
in meeting some of the challenges that occur in Libby.” 


More than 200 residents of Libby have died and thousands more are still suffering from 
asbestos-related diseases. Victims were poisoned by asbestos from a now-defunct 
vermiculite mine operated by W.R. Grace and the entire community is now a Superfund 
site. 


“I think that with some attention by people like you, Administrator Jackson, I think we 
can get a big bang for the buck,” Tester said. “We can help make Libby whole again and 
we can solve a huge problem that we have in one of the most beautiful places in the 
world.” 


Sen. Dianne Feinstein, D-Calif., chaired the subcommittee hearing. After hearing 
Tester’s idea, Feinstein offered to help Tester and Libby “in any way.” 


“Why don’t we work together on some report language for the bill, which essentially 
would mandate the EPA to really do what Sen. Tester has just suggested ... take a new 
look at it, and give us some findings,” Feinstein said. 


 Tester also brought up the recent acquittal of several W.R. Grace executives accused 
of covering up the dangers of asbestos in Libby. 


“Last week the Justice Department failed in their criminal case against W.R. Grace, and 
the people in Libby and Montana are extremely frustrated,” Tester told Jackson. “The 
situation in Libby is serious enough that it demands your personal attention. And 
immediate attention.” 


Earlier this year, Jackson agreed to visit Libby at the request of Montana Sen. Max 
Baucus. 
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“The folks of Libby mean a lot to me. I’ve been there more than 20 times since 1999 and 
what’s happened there is wrong,” said Baucus, a senior member of the Environment 
and Public Works Committee, which has jurisdiction over the EPA. 


“Cleaning up Libby, getting folks the health care they deserve and helping the town 
rebuild its economy and its future is of utmost importance – and you can bet Jon and I 
will keep EPA’s feet to the fire to make sure that happens,” Baucus added. 


 Earlier this year, Tester and Baucus secured and voted for $190,000 in funding for 
Libby’s Center for Asbestos Related Disease, a facility that specializes in treating 
asbestos victims. 


 
 


Cap and Trade Moving Quickly: Clarification on Aircraft Emissions (Helicopter 
Association International) 
 
Alexandria,VA 
House Democrats are closing ranks over energy legislation that appears likely to win 
committee approval this week, despite Republican efforts to lure moderates to their 
side.  The committee will reconvene Tuesday to continue a markup of the bill (HR 2454) 
that would cap greenhouse gases that have been linked to global warming. The bill now 
includes language to increase oversight over the markets for carbon allowances and 
other energy commodities.  
 
HAI has obtained information relating to aircraft and aircraft engines that will likely be 
contained in the final bill.  The EPA Administrator shall promulgate standards applicable 
to emissions of greenhouse gases from new aircraft and new engines used in aircraft by 
December 31, 2012.  The Administrator, in consultation with the Administrator of the 
Federal Aviation Administration, shall also promulgate standards applicable to 
emissions of greenhouse gases from other classes and categories of aircraft and 
aircraft engines for such classes and categories as the EPA Administrator determines 
appropriate and in the timeframe the EPA Administrator determines appropriate.  The 
EPA Administrator may revise these standards from time to time. 
 
Emissions of greenhouse gases from new aircraft and new aircraft engines used in 
aircraft shall achieve the greatest degree of emissions reduction achievable based on 
the application of technology which the EPA Administrator determines will be available 
at the time such standards take effect, taking into consideration cost, energy, and safety 
factors associated with the application of such technology.  Any such standards shall 
take effect after such period as the Administrator finds necessary to permit the 
development and application of the requisite technology.  
 
Members will begin offering amendments Wednesday, with potentially hundreds from 
the Republican side.  But the minority party did not request a reading of the entire bill as 
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a protest move, as many Democrats had feared would occur. 
 
Republicans have objected that the Congressional Budget Office has not yet scored the 
bill to determine its costs.  The legislation would cap greenhouse gas emissions and 
issue pollution allowances to industry, which could be traded in the marketplace.  
 
The 27-nation European Union first imposed a cap-and-trade system in 2005, and last 
year the European Commission and European Parliament voted to explicitly include 
airlines in the system beginning in 2012.  The Waxman-Markey proposal does not 
specifically include aviation, but would make oil companies responsible for the 
emissions created by the transportation fuels they produce.  Those costs presumably 
would be passed down to airlines when they buy jet fuel.  
 
The proposal would essentially impose a carbon tax on jet fuel and would take money 
away from helicopter operators that could be spent on modernizing their fleets with 
more efficient aircraft.  There is a growing realization in the helicopter industry that 
some sort of cap-and-trade system is inevitable.  
 
If a cap-and-trade system is imposed, HAI would like to see money paid funneled back 
into the aviation system, where it could be used to modernize air traffic control and fund 
research into alternative fuels and next-generation engines.   
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Hinchey gets EPA administrator to acknowledge hydraulic fracturing impact on 
drinking water should be considered (Mid-Hudson News) 
 
WASHINGTON - Congressman Maurice Hinchey (D-NY) used a House Appropriations 
Subcommittee on Interior hearing Tuesday to ask U.S. Environmental Protection 
Agency Administrator Lisa Jackson to conduct a review of her agency's policy on the 
risk that hydraulic fracturing for oil and natural gas exploration and drilling poses to 
drinking water supplies.  Jackson told Hinchey that she believed her agency should 
review the risk that fracturing poses to drinking water in light of various cases across the 
country that raise questions about the safety. 


"It's imperative that we protect our drinking water supplies from harmful chemicals that 
are being pumped into the ground by oil and gas companies looking to produce on more 
and more land in New York and across the country," Hinchey said. "I was extremely 
pleased that EPA Administrator Jackson recognized the need for the EPA to reexamine 
the Bush administration's misguided views on the risks associated with hydraulic 
fracturing.  We are in a much stronger position to protect our drinking water now that we 
have an administration in place that is committed to environmental protection.  While 
there is value in drilling for natural gas, it's imperative that we do so in a manner that 
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doesn't have long-term environmental consequences on our drinking water -- a resource 
that is critical to human health and survival." 


In the 2005 Energy Policy Act, which Hinchey strongly opposed and voted against, 
Congress exempted hydraulic fracturing from the Safe Drinking Water Act, which was 
designed to protect people's water supply from contamination from toxic materials. This 
loophole, which some have called the Halliburton Loophole, has created “an extremely 
dangerous set of circumstances,” said the Hudson Valley lawmaker. 


Hydraulic fracturing -- also known as “fracking” -- involves injecting fluids into a well at 
extremely high pressure to crack open an underground formation and then prop open 
the new fractures in order to facilitate the flow of oil and gas out of the well.  More than 
90 percent of oil and gas wells in the U.S. undergo this treatment with many undergoing 
it more than once over the life of the well.  
 
 
 


AIR 
================================================================== 


Grilling Over Wood as a Sweaty, Smoky Sport (New York Times) 
 
May 20, 2009 Wednesday  
Late Edition - Final 
 
Section D; Column 0; Dining In, Dining Out / Style Desk; Pg. 1 
By OLIVER SCHWANER-ALBRIGHT 
GRILLING over a wood fire is as much a sport as an art -- it's more instinctive than 
cooking with a gas grill, more nuanced than cooking with charcoal, and more athletic 
than both. 
 
In my experience it's also more satisfying, and not just when a platter of grilled lamb or a 
slab of crispy glazed pork belly is brought to the table still smelling of oak and 
applewood. It's the theater of building a fire out of split logs, and cooking over it. It's 
steaming open clams in a caldron set directly on the flames, or charring fennel on a 
cast-iron griddle, or lowering a grill over a shallow pile of glowing coals for a steak 
gently seared to medium-rare. Grilling over hardwood is sweaty, smoky, eye-stinging 
work, but it's fun. 
 
Every Memorial Day, when I grill in a primitive fire pit made out of stacked rocks, one 
friend repeats the same awed phrase: ''Dude, this is like Argentina.''  
 
Not quite. If we were in Argentina, I would draft my friends to help me grill a whole cow, 
which is one of the recipes in ''Seven Fires: Grilling the Argentine Way'' (Artisan, 2009) 
by Francis Mallmann, the chef and owner of Patagonia Sur, the celebrated Buenos 
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Aires restaurant, and Peter Kaminsky, the Brooklyn-based writer. (The first ingredient is 
''1 medium cow, about 1,400 pounds, butterflied, skin removed.'') 
 
Not all of the recipes in ''Seven Fires'' call for a pulley. While some of the dishes are the 
sort of gonzo cooking sure to be documented, mid-flame, on Twitter (pork leg buried in 
salt, lamb roasted in a wheelbarrow), most of what's in this captivating book about 
cooking over wood is as straightforward as it is appealing. Take the oranges and 
rosemary sprinkled with sugar and caramelized on a cast-iron skillet. The charred, 
sugary rosemary is both rough and refined, a gratifying end to a grilled meal. 
 
A wide cast-iron griddle, like the ones from Lodge (lodgemfg.com), heats exceptionally 
well over an open flame. Along with long-handled tongs, fire-resistant gloves, an instant-
read thermometer and a broad stainless steel spackle knife from a hardware store 
(narrower and stronger than most spatulas), it's one of the basic tools for grilling over 
wood. 
 
But the most essential piece of equipment is an adjustable cast-iron grill. The grill fits 
into a freestanding bracket, and can be raised well above the flames or lowered until it 
kisses the coals. 
 
Mr. Kaminsky, who has written about food and the outdoors for The New York Times, 
has a fairly elaborate setup in the yard of his Cobble Hill brownstone. In addition to an 
adjustable grill, he has two Tuscan grills (like the adjustable grills, these are available at 
spitjack.com), heavy cast-iron grates on four-inch legs. He also had a local wrought-iron 
shop fabricate an Argentine infiernillo, which looks like a pair of stacked metal coffee 
tables and works like an open-air oven: you start a fire under one and on top of the 
other, and roast food between the two. 
 
But to cook Mr. Mallmann's trademark rib-eye, modestly called ''A Perfect Steak,'' all 
you need is medium-high heat, with a grill set about two inches above the embers. I 
joined Mr. Kaminsky in his backyard, where he explained the technique: patience. The 
one-and-a-half-inch-thick rib-eye was cooked for nine minutes on one side, then seven 
minutes on the other, timed on an iPhone. Mr. Kaminsky hardly touched it, rotating it 45 
degrees on each side, and flipping it only once. 
 
''You want to get that nice crust, so you want it hot, and you don't want to mess with it,'' 
Mr. Kaminsky said. ''The idea is to get it pink all the way through, with none of that well-
done gray part around the edge.'' 
 
IT seemed like a long time to cook a steak, but when he cut it open it was rose-red, juicy 
and delicious. Indeed, it was a perfect steak. 
 
And Mr. Kaminsky demonstrated perfect technique. He stacked split pieces of well-
seasoned, thoroughly dry oak, and started a fire using some newspaper and fatwood, a 
resinous pinewood that flames easily. (Pine is fine for starting fires, but because it burns 
quickly and imparts an acrid flavor it should never be used for cooking.) Mr. Kaminsky 
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used a fireplace shovel and a poker modified so that it looked like a croupier's rake to 
gather the hot embers, carefully placing them under the grill, adding more oak to the fire 
as the wood turned into embers.  
 
But at its most basic, grilling over hardwood is campfire cooking. My backyard cooking 
falls somewhere between Mr. Kaminsky's control and a campfire's chaos. I'll ignite oak 
and applewood in a fire pit, and while the flames are still burning I'll heat a griddle for 
searing vegetables for a salad (sliced fennel, tomato halves and wedges of radicchio all 
char nicely). Or I'll put clams, white wine and herbs in a cast iron caldron and set it 
directly on the burning wood, then toast some bread for a simple appetizer. Once the 
wood turns into hot embers -- between 20 and 30 minutes -- it's ready for grilling. 
 
Because a wood fire can be much hotter than what you'll get from charcoal or gas, you 
should use canola oil or another neutral-flavored oil with a high smoke point for 
seasoning the grill and griddle or for brushing meat, fish and vegetables. Olive oil, which 
breaks down over high heat, can be drizzled on later, for flavor.  
 
Wood fire might seem to have a greater environmental impact than charcoal or gas, but 
it's not so easily assessed. According to the Environmental Protection Agency, a wood 
fire emits more gases and particulate matter than clean-burning propane, but it also has 
a smaller carbon footprint. The E.P.A. does not endorse one form of grilling over 
another. 
 
THAT smoke is a guilty pleasure. It gives so much flavor, it makes most marinades and 
rubs unnecessary. But a bright and balanced sauce, like the honey-sweetened 
gremolata in ''Seven Fires,'' adds a note of sophistication. 
 
So does the fresh dried chili oil from Russell Moore, the chef and an owner of Camino, 
in Oakland, Calif., a restaurant where almost everything is cooked with a wood fire. This 
time of year Mr. Moore grills asparagus and spring onions, then tops them with a chili oil 
he makes from mild dried New Mexican chilies, pounded garlic and chopped mint. The 
result has so much body and flavor it's more salsa than sauce. Mr. Moore describes it 
as ''a super-rough harissa.'' 
 
The recipe is really a template -- you can use any mild chili, such as chihuacle or 
mulatto, and any herb -- and drizzle it over whatever vegetable looks good that week, 
from artichokes to new potatoes to escarole to summer chanterelles. ''You want all the 
freshness of the seasons in there, and three strong flavors,'' Mr. Moore said. 
 
Many of the dishes in Adam Perry Lang's ''Serious Barbecue'' (Hyperion, 2009) call for 
indirect heat -- this could become a bible for disciples of the ceramic outdoor cooker 
known as the Big Green Egg -- but some dishes, like his Crisp and Unctuous Pork Belly, 
do just as well when braised in a conventional oven and finished on the grill. Mr. Lang, 
the chef and owner of Daisy May's BBQ in Manhattan, builds flavor whenever possible, 
and the pork belly calls for a marinade, a bourbon glaze (preferably applied with a 
bundle of herbs), and a dressing applied directly to the cutting board: you squeeze 
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lemon on the board and add olive oil, chives and pepper, so that the resting slab of pork 
draws in even more flavor. 
 
Mr. Lang suggests serving slices of the belly in a bun with applesauce and mustard, the 
latest iteration of the pork bun. It's also good on watercress or arugula, tossed with a 
sharp dressing. 
 
For all the technique he details in the book, when I spoke to Mr. Lang he drove home 
one point: Never use a spray bottle to douse flares from dripping fat. Instead, he 
suggests moving the food to a cooler corner of the grill, or stacking meat so that it's 
exposed to less heat. ''A lot of people fear the flame,'' Mr. Lang said. ''I tell them: Don't. 
Because when you're cooking on wood the flavor is like nothing else.'' 


 


California plans next steps to cut car pollution (Reuters) 
 
Tue May 19, 2009 8:27pm EDT 
By Peter Henderson 
SAN FRANCISCO (Reuters) - California is planning the next stage of clean car 
standards even as U.S. President Barack Obama announces federal plans based on 
the state's model, its top climate change official said on Tuesday. 


Obama on Tuesday set 2016 mileage and carbon emissions goals for U.S. fleets, which 
will be codified by the federal Department of Transportation and the Environmental 
Protection Agency. 


"California will be immediately getting to work on what the standards should be for 
beyond 2016," Mary Nichols, who chairs the California Air Resources Board, said in a 
telephone interview. She expects "a much more stringent standard." 


Other state plans for vehicle emissions, from caps on pollution by big rig diesel trucks to 
requirements that gasoline and other providers cut the amount of carbon in their fuel, 
are still under way, despite the state's agreement to work with the federal government 
on car emissions. 


"It doesn't signal any kind of flagging interest on the part of California in being part of a 
transformation of the auto fleet to something much more efficient than what it is today," 
Nichols said. 


The U.S. Department of Transportation will set a 35.5 miles per gallon fleet average 
target. The Environmental Protection Agency will set a fleet goal of tailpipe emissions of 
250 grams of carbon per mile traveled by 2016, matching the California goal, but 
ramping up at a slower rate, said Nichols. 



http://blogs.reuters.com/search/journalist.php?edition=us&n=Peter.Henderson
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The three big U.S. car makers had average fuel efficiency of 24-25 miles per gallon in 
2007, while carbon emissions for 2009-model vehicles range from a low of 135 grams 
per mile for the Toyota Prius to 400 and higher for SUVs, according to California. 


California, with federal approval, sets its own vehicle standards. It effectively works as a 
laboratory -- the federal government often later adopts its standards. Nichols expects 
the federal government in June to let it regulate tailpipe emissions, which it would 
coordinate with Obama's new policies. 


Longer term, the state will focus on performance targets like carbon emissions, although 
it has set targets for production of zero-emission vehicles, such as all-electric cars. The 
board will consider rebates of vehicle fees, which Nichols called 'feebates', later this 
year, too. 


"We will be working with our colleagues at EPA, but the reality is that because California 
is one state with a very strong market and a history of desire for advanced vehicles, we 
can move much more quickly and aggressively than the federal government," she said. 


(for more environmental news see our Environment blog at 
blogs.reuters.com/environment) 


(Additional reporting by Kevin Krolicki in Detroit; editing by Mary Milliken and 
Mohammad Zargham) 


 


 


Air Quality Measures Consistently Cost Less than Predicted (EHS Today) 
 
May 19, 2009 10:32 AM, By Sandy Smith  
In December 1970, the Clean Air Act became law. A triumph of bipartisanship, the 
statute has delivered cleaner, healthier air to millions of Americans and has proved to 
be one of the most cost-effective regulatory programs in American history. EPA valued 
the total health benefits through 1990 at $22.2 trillion and the total compliance costs 
over the same years at $0.5 trillion, resulting in net monetary benefits of $21.7 trillion. 
The Clean Air Act continues to deliver these benefits, supplemented by the 
considerable health and environmental gains from the Clean Air Act Amendments of 
1990.  
Each time EPA has considered new clean air standards, it has been challenged with 
claims that meeting the new standards would not be feasible, practical or affordable. A 
new fact sheet from the Environmental Defense Fund has shown that the reverse is 
true: Benefits have overwhelmed the costs, which have been consistently lower than 
predicted.  
 
The cost of cleaning America's air has been consistently lower than projected. For 



http://blogs.reuters.com/environment
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example, Clean Air Act amendments were predicted to cost $104 billion per year. The 
actual figure is $22 billion per year, or 21 percent of the predicted cost. Low emissions 
vehicles were predicted to cost $1,500 more than comparable models. In reality, the 
additional cost is less than $100. Reformulated gasoline was predicted to increase the 
cost of a gallon of gas by 17 cents, when it actually increased the cost by 5.4 cents a 
gallon. 
 
One of the most innovative aspects of the Clean Air Act is its cap-and-trade approach to 
reducing emissions of sulfur dioxide, a precursor to acid rain. Initial analyses of the 
program warned of high costs, but these fears were not realized. Acid rain SO2 
reduction measures were predicted to cost $6 billion per year. The actual cost was 30 
percent of that, or $1.8 billion.  
In fact, the program demonstrates that properly designed, market-based approaches 
can reduce emissions ahead of schedule and at far lower cost than conventional 
command-and-control regulation. The cap-and-trade approach provides incentives to 
reduce emissions, leads to low-cost environmental results and turns pollution reductions 
into marketable assets.  
Since its inception, the program has achieved 100 percent compliance in Phase I, 
reduced emissions at least 35 percent below 1990 levels and cost far less than 
projected.  


 


Friday is Designated Don’t Fry Day  (EV Living) 
 
May 19, 2009 · Published By Editor    
EPA Cancer Warning to Memorial Day Vacationers: “Friday is Don’t Fry Day” 
Americans Should Save Their Skin 
(Washington, D.C.)  To remind Americans to practice sun-safe behaviors on Memorial 
Day weekend and the rest of summer, EPA’s SunWise Program and the National 
Council on Skin Cancer Prevention have designated the Friday before Memorial Day as 
“Don’t Fry Day.” Skin cancer is largely preventable; however, new cases of melanoma, 
the most deadly of skin cancers, continue to rise at a faster rate than the seven most 
common cancers. 
“Any change in your skin, whether burned or slightly tanned, is a sign of ultraviolet 
radiation damage,” said Drusilla Hufford, director of EPA’s Stratospheric Protection 
Division and council co-chair. “The good news is you can protect yourself and your 
family members from too much sun, the main cause of skin cancer, by taking simple 
steps like putting on sunscreen, a hat, sunglasses and a t-shirt.” 
“Many people believe skin cancer occurs after a lifetime of exposure, and yet, 
melanoma is the second most common form of cancer for young adults 15-29 years of 
age,” said Dr. Henry Lim, council co-chair. “In the last 30 years, the number of women 
under age 40 diagnosed with basal cell carcinoma has more than doubled while the 
squamous cell carcinoma rate has also increased significantly.” 
Consistent with Administrator Lisa P. Jackson’s priorities, EPA’s participation focuses 
on children and families. The SunWise Program recognizes the important role parents 



http://www.evliving.com/author/editor/
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play in protecting their children from too much sun. Sunburns in childhood are 
associated with an increased risk of developing melanoma. 
EPA is encouraging schools to participate by pledging to incorporate sun safety into 
their May activities. Participating classrooms will receive a Don’t Fry Day poster and a 
classroom set of sun safety stickers. In addition, each classroom will be entered into a 
drawing for a SunWise Classroom Prize Pack - a set of UV-sensitive SunWise 
bracelets, a real-time UV monitor, and other sun safety resources. 
EPA recommends some simple ways to stay safe in the sun. Remember, Slip, Slop, 
Slap and Wrap and plan activities away from the midday sun. 
 Slip on a shirt.  
 Slop on sunscreen (SPF 15 or higher).  
 Slap on a hat.  
 Wrap on sunglasses to protect the eyes and sensitive skin around them from 


ultraviolet light.  
Skin cancer from UV radiation is the most common of all cancers in the United States. 
More people will be diagnosed with skin cancer this year than breast, prostate, lung, 
and colon cancer combined. UV radiation is a carcinogen whether it comes from the sun 
or an artificial light source. 
There is a misperception that people of color are not at risk of getting skin cancer. While 
the risk for people of color is not as high, skin cancer, including melanoma, affects all 
skin types. Skin cancer is often detected in people with darker skin after it is too late, so 
it is important that people of color are safe in the sun and see a doctor if they notice any 
changes with their skin. 
As part of the Don’t Fry Day campaign, EPA is also targeting the 10 states with the 
highest number of new melanoma cases by releasing state-specific skin cancer fact 
sheets for Connecticut, Idaho, Maine, Massachusetts, New Hampshire, Oregon, Rhode 
Island, Utah, Vermont and Washington. Additionally, Salt Lake County, Utah will 
become a SunWise Community, the newest member of a national program of eight 
communities that encourage sun safety on the part of their citizens. 
More information on Don’t Fry Day: 
http://www.skincancerprevention.org/Events/DontFryDay/tabid/113/Default.aspx 
Submitted on behalf of EPA 
More information on EPA’s SunWise program: http://www.epa.gov/sunwise/ More 
information on the Don’t Fry Day pledge: http://www.epa.gov/sunwise/dfdpledge.html 
 
 


 
 


BROWNFIELD 
================================================================== 


Tennessee Gets $2.2 M for Brownfields Cleanup (EP Magazine) 
 
May 19, 2009  



http://www.skincancerprevention.org/Events/DontFryDay/tabid/113/Default.aspx

http://www.epa.gov/sunwise/

http://www.epa.gov/sunwise/dfdpledge.html
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An estimated $2.2 million in grants are available from the U.S. Environmental Protection 
Agency to help communities in Tennessee clean up sites known as "brownfields" which 
may be contaminated by hazardous chemicals or pollutants.  


"Brownfields initiatives demonstrate how environmental protection and economic 
development work hand-in-hand," said Stan Meiburg, EPA acting regional administrator 
in Atlanta. "This funding will help local efforts in transforming underutilized properties 
into community assets while providing a boost for the economy through the creation of 
green jobs."  


Applicants selected to receive brownfields general program funds are:  


 Chattanooga - $1, Revolving Loan Fund for cleanup and a $200,000 for 
cleanup of the former Anchor Glass site  


 Hamilton County - $200,000 for the former Bell Elementary School cleanup  
 Knoxville - $400,000 for community wide assessment  
 Upper Cumberland Development District - $400,000 for community wide 


assessment. 


The grants will help to assess, cleanup and redevelop abandoned, contaminated 
properties known as brownfields. Brownfields are sites where expansion, 
redevelopment, or reuse may be complicated by the presence or potential presence of a 
hazardous substance, pollutant, or contaminant. In addition, the Small Business Liability 
Relief and Brownfields Revitalization Act of 2002 expanded the definition of a brownfield 
to include mine-scarred lands or sites contaminated by petroleum or the manufacture of 
illegal drugs. Grant recipients are selected through a national competition. The 
Brownfields Program encourages development of America's estimated 450,000 
abandoned and contaminated waste sites.  


 
 


CLIMATE CHANGE / GLOBAL WARMING 
================================================================== 
May 19, 2009 


Revised House climate bill carries smaller price tag, EPA report says  (New York 
Times) 


Story also appeared: Greenwire 
 
By DARREN SAMUELSOHN, Greenwire 
Compromises among House Democrats will lower the price slightly for a major climate 
and energy bill being marked up this week in the Energy and Commerce Committee, 
U.S. EPA said in a preliminary analysis released today. 
EPA's analysis (pdf) says that major changes to the legislation made during closed-door 
talks between committee leaders with moderate and conservative Democrats produced 



http://www.greenwire.com/

http://www.eenews.net/public/25/11006/features/documents/2009/05/19/document_gw_02.pdf
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a less-aggressive 2020 limit on greenhouse gas emissions, free allowances to local 
distribution companies that service electric utilities, greater use of international and 
domestic offsets, and additional incentives for carbon capture and storage. 
As a result, EPA said, H.R. 2454 (pdf) "would likely result in lower allowance prices, a 
smaller impact on energy bills, and a smaller impact on household consumption" when 
compared with an earlier study of the legislation when in draft form. The agency did not 
put dollar figures on its new assessment, but it cited the previous analysis that found 
allowance prices of $13 to $17 in 2015, as well as a $98 to $140 per year cost from the 
legislation for individual households. 
House Democrats agreed last week to change the draft bill's 2020 emission limit to 17 
percent below 2005 levels, compared with an original 20 percent target. EPA 
determined that the new limits would drop allowance prices by 3 percent. While 
household energy bills would still go up from the bill, EPA said it would lower the overall 
impact. 
New language that allows industry to purchase domestic and international offsets, 
including environmentally friendly forestry and farming practices, also will change the 
legislation's economics. For example, EPA said allowances prices would fall 7 percent 
per year due to a change giving industry a more friendly formula for funding offset 
projects. The prices could drop "significantly further" because of a compromise allowing 
more international projects into the mix. 
EPA did determine that allowance prices may see a slight increase because of 
Democrats' decision to give away 30 percent of the emission allowances for free to the 
state-regulated local distribution companies "because it will lessen somewhat the 
incentive for consumers to conserve electricity." But EPA said the allowance price 
increase "will be overpowered" because of the less aggressive emission caps and use 
of domestic and international offsets. 
Lastly, EPA projects greater deployment of carbon capture and storage technologies 
between 2020 and 2025 because of new incentives for the electric utility industry. 
The agency's latest study of the bill came during the second day of an Energy and 
Commerce Committee markup that is expected to run through the week. 
The first two hours of today's session has been dominated by debate on just one 
amendment that would create a new energy-technology investment bank (see related 
story). Republicans have assailed the measure on multiple fronts, including federal 
studies projecting higher energy bills. 
"The costs are going to be astronomical," said Rep. Joe Barton of Texas, the 
committee's top Republican, during yesterday's opening statements. 


 


Medical Doctor to EPA: Health Effects of Global Warming a Clear and Present 
Danger (Hot Indie News) 
 
Brooklyn,NY 
Tuesday, May 19th, 2009  
 
EPA Holds Public Hearing on Threat of Global Warming Gases 



http://www.eenews.net/public/25/11006/features/documents/2009/05/18/document_pm_02.pdf
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(Washington – May 19, 2009)  Today, the U.S. Environmental Protection Agency (EPA) 
is holding a public hearing in Arlington, Virginia on its proposed determination that 
global warming pollution “endangers” the nation’s human health and well-being.   
Environmental Defense Fund’s Dr. John Balbus, a leading expert on the health effects 
of global warming, testifies at today’s hearing about the serious health impacts already 
occurring.    For more information, http://epa.gov/climatechange/endangerment.html. 


“The effects of climate change on health are multiple and severe,” said John Balbus, 
Chief Health Scientist at Environmental Defense Fund. “Global warming is a clear and 
present danger to human health.  EPA’s action is a wake up-call for national policy 
solutions that secure our nation’s health and well-being.” 


On April 2, 2007, the U.S. Supreme Court in Massachusetts v. EPA pointedly 
admonished EPA for its refusal to act.  The Court found that EPA had proffered a 
“laundry list of reasons not to regulate” greenhouse gas emissions that was contrary to 
law. 


Today’s decision – a determination that global warming pollution is a danger to 
America’s health and well-being – reflects the first step under the federal Clean Air Act 
to begin establishing national emission standards for large global warming emitters but 
does not contain such emission limits.   It is anticipated that EPA will finalize the 
“endangerment” determination while it begins developing national emission standards 
for new motor vehicles and new coal-fired power plants, the nation’s two largest sources 
of global warming pollution. 


EPA’s action comes as Congress takes its own historic steps toward enacting a cap on 
global warming pollution. The House Energy and Commerce Committee is holding 
hearings today to begin marking up comprehensive energy and climate legislation, 
called the American Clean Energy and Security Act (H.R. 2454).  Chairman Henry 
Waxman is working move the bill out of committee by Memorial Day.  House Speaker 
Nancy Pelosi said she intends to bring the bill to the House floor this year. 


EPA Responds to an Order from the U.S. Supreme Court.   In 2003, the Bush EPA 
denied a 1999 request to establish greenhouse gas emission standards for motor 
vehicles under the Clean Air Act.  EPA claimed it had no power to address global 
warming pollution, expressly reversing prior EPA legal opinions.   On April 2, 2007, the 
U.S. Supreme Court in Massachusetts v. EPA pointedly admonished EPA for its refusal 
to act by proffering a “laundry list of reasons not to regulate” greenhouse gas 
emissions.  The high Court commanded EPA to make a decision on the basis of 
science:  “That EPA would prefer not to regulate greenhouse gases because of some 
residual uncertainty…is irrelevant.   The statutory question is whether sufficient 
information exists to make an endangerment finding.” 


The Science Shows Abrupt Climate Impacts and Threat to Poor, Elderly, Human 
Health.   EPA’s extensive review of the science, conducted as part of today’s 
“endangerment” determination, documented: (1) abrupt climate change impacts 



http://epa.gov/climatechange/endangerment.html
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including the accelerated flow and thinning at the edges of the Greenland and West 
Antarctic ice sheets and associated effects on sea level rise; (2) the climate-related 
human health perils for the poor, the elderly, the disabled, and the uninsured, and (3) 
the expected climate-induced rise in smog pollution and heat-related deaths in major 
regions of the country. 


Pollution Has Soared While EPA Denied Responsibility.   EPA’s action is long 
overdue.   Since citizens petitioned EPA to address global warming pollution in 1999, 
the nation has discharged over 50 billion tons of greenhouse gases into the atmosphere 
and heat-trapping carbon dioxide concentrations have soared to 385 parts per million 
(2008). 


Policy Solutions, Not Scare-Tactics.   EPA’s announcement is a wake up call for 
national policy action that will reduce global warming pollution and grow America’s clean 
energy economy.   But the usual suspects that lobby to delay progress and avoid 
accountability continue to use scare tactics to claim that action by EPA will result in a 
“cow tax” and make other absurd claims.   EPA is not even requiring reporting of 
greenhouse gas emissions for sources emitting less than 25,000 tons of carbon dioxide 
annually.    To put the 25,000 reporting threshold into perspective, it is the amount of 
pollution emitted from the annual energy use of about 2,200 homes, approximately 
58,000 barrels of oil consumed, or 130 railcars of coal. 


Environmental Defense Fund, a leading national nonprofit organization, represents 
more than 500,000 members. Since 1967, Environmental Defense Fund has linked 
science, economics, law and innovative private-sector partnerships to create 
breakthrough solutions to the most serious environmental problems. For more 
information, visit www.edf.org. 


 


Pierce Brosnan at EPA: "Markey. Waxman-Markey" (Treehugger) 
 
by Alex Pasternack, New York, NY on 05.19.09 
First of Two EPA Hearings on Greenhouse Gas Regulation 
As Washington fluttered with climate change action yesterday, actor and environmental 
campaigner Pierce Brosnan added some star power to a public hearing at the 
Environmental Protection Agency about greenhouse gas emissions. But Brosnan said 
nothing about the hearing's topic, the endangerment finding that could mean regulations 
over emissions sources under the Clean Air Act. Instead, he praised Washington's 
alternate approach to climate change, the Waxman-Markey bill, which is getting a (slow) 
mark-up on Capitol Hill this week. Video below... 
"Climate change is not simply an environmental issue," said Brosnan, who used to play 
James Bond and who appeared with his wife Keeley Shaye Smith. "It's an economic, 
global, health national security and moral issue. Congressman Markey and Waxman's 
bill will help protect our planet... I urge you to do everything you possibly can to help 
achieve this."  



http://www.edf.org/

http://www.treehugger.com/files/2009/05/pierce-brosnan-epa-climate-change-hearing.php

http://www.treehugger.com/authors/index.php?author=alexp

http://www.piercebrosnan.com/menu.php?mm=4&sm=1&pn=1

http://www.piercebrosnan.com/menu.php?mm=4&sm=1&pn=1

http://www.treehugger.com/files/2009/04/epa-greenhouse-gases-endanger-public-health.php

http://www.treehugger.com/files/2009/05/climate-bill-big-business.php

http://www.grist.org/article/contempt-of-congress/
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Start of Huge Climate Week 
But star power wasn't needed. Yesterday was a veritable parade of serious policies to 
address climate change in Washington. On top of the EPA hearings and the Congress 
mark-up, the White House stepped up with a long-awaited approach that could impact 
the other policies: California-style fuel-economy and emissions standards for 
automobiles that amount to "the single biggest step the American government has ever 
taken to cut greenhouse-gas emissions.” 


(It may be moot now, but Obama recently killed government funding for hydrogen cars, 
something that Brosnan might not like to hear -- he drives a BMW Hydrogen 7 car.) 


EPA vs. Congress 
EPA regulations are seen as a last resort option by President Obama and EPA chief 
Lisa Jackson, both of whom prefer Congressional legislation. 


But some supporters of the EPA finding emphasized that regulations should be 
undertaken regardless of what happens on Capitol Hill.  


"We must reduce greenhouse gas emissions now without further delay and without 
waiting for a perfect solution," said Navis Bermudez, speaking on behalf of New York 
Gov. David A. Paterson, according to the Associated Press. 


"While we also hope that Congress enacts comprehensive federal climate change 
legislation, we believe EPA can act now under the existing Clean Air Act without waiting 
for such legislation." 


Opponents, of which there were few, reports Sierra Club, voiced their concerns too, 
echoing the criticism by lawmakers that regulation would prove too complex and would 
interfere with attempts by Congress to legislate over carbon emissions. 


Bryan Brendle, director of energy and resources policy for the National Association of 
Manufacturers, testified that the Clean Air Act was ill-suited to deal with the global 
problem of climate change and would "pre-empt ongoing congressional debate on an 
issue that would impact all sectors of a struggling economy." 


Others meanwhile see regulation as the EPA's threat to Congress: kill the Waxman-
Markey bill and we're going to have to do this the hard way. 


"If Congress does nothing, then greenhouse gases could be regulated administratively 
through the EPA without input from members that represent diverse constituencies 
nationwide," Rep. Gene Green, D-Texas, said in Congress yesterday. 


If the House bill passes, its cap-and-trade scheme to lower greenhouse gas emissions 
would pre-empt the EPA from forcing industries to reduce their emissions. 



http://www.treehugger.com/files/2009/05/obama-announces-new-cafe-fuel-economy-gas-mileage-standards-35-mpg.php

http://www.treehugger.com/files/2009/05/obama-national-auto-emissions-standard.php

http://www.treehugger.com/files/2009/05/obama-national-auto-emissions-standard.php

http://www.treehugger.com/files/2009/05/obama-hydrogen-cars.php

http://www.treehugger.com/files/2008/07/angelina-jolie-organic-diet.php#ch01

http://abcnews.go.com/print?id=7611604

http://sierraclub.typepad.com/compass/2009/05/report-from-the-epa-global-warming-endangerment-hearing.html
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Discussion on the 932-page bill, which the House Energy committee intends to vote on 
by the end of the week, is currently being dragged-out by Republicans who are raising a 
slew of amendments. 


More than a hundred people signed up to testify at the EPA hearing, including 
environmentalists, scientists, religious leaders and climate change skeptics. 


Another hearing on the EPA's finding is scheduled for Thursday, May 21, in Seattle. 


 


 


EPA Science Advisors Urge Greater Focus On Climate Effects In PM Review 
(Inside EPA) 
 
Tuesday, May 19, 2009 
EPA’s scientific advisory group is urging a greater focus on the effects of climate 
change in its recent comments on the agency’s ongoing review of the particulate matter 
(PM) national ambient air quality standard (NAAQS), a move that could heighten 
attention to synergies between traditional air pollutants and greenhouse gases in 
science and policy.    


EPA is facing a number of high-profile questions in the review in addition to how it 
incorporates climate effects, including how it attributes PM exposure to health effects in 
a new causality framework being created for the review, and whether it should consider 
health effects from potentially more harmful particles originating from certain sources.  


The agency is still in the early stages of the PM NAAQS review, having issued its first 
draft of the Integrated Science Assessment (ISA) in December, with a final document 
set to come out by the end of the year, followed by a final risk assessment by mid-2010, 
a proposed rule by January 2011, and a final rule by October 2011.  


EPA is conducting the PM NAAQS review amid uncertainty about the existing 2006 
standard, after the U.S. Court of Appeals for the District of Columbia Circuit Feb. 24 
remanded portions of the NAAQS related to fine particles back to the agency for further 
justification. In addition, EPA is reviewing the Bush-era modification of the traditional 
NAAQS review process, which was a controversial attempt to streamline it.  


EPA Office of Air Quality Planning & Standards official Lydia Wegman said both of 
these issues may affect the current schedule for the PM NAAQS review. “The schedule 
is subject to change depending on what we do with the NAAQS review process, and 
also how we respond to the remand and the timing of our response to the remand,” 
Wegman said at an April 1 Clean Air Scientific Advisory Committee (CASAC) meeting 
on the PM NAAQS review in North Carolina, according to the meeting transcript.  



http://www.epa.gov/climatechange/endangerment/hearing_seattle-may21.html

http://www.insideepa.com/secure/data_extra/dir_09/epa2009_0806.pdf
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However, amid the uncertainty over the schedule, EPA set a May 15 cutoff for new 
science to be considered in the review, according to EPA’s John Vandenberg. “That will 
allow us to incorporate comments from CASAC, from the public, from the new studies, 
but we have to have some point in time that we work from,” Vandenberg said at the 
meeting.  


CASAC is widely praising the draft ISA, but in a draft letter the panel is asking EPA to 
clarify its stance on climate change and to include the effects as a more central issue in 
its consideration of both the primary standard, which addresses human health, and the 
secondary standard to protect the environment.  


“The implications of PM size and composition for climate effects need to be more 
thoroughly explored, both with regard to climate change and the associated health 
effects of climate change,” the April 30 draft CASAC letter says.  


PM-climate synergies are complicated and not entirely understood. For example, black 
carbon, one type of PM, has a warming effect when it lands on ice and snow and has 
been linked to causing a significant increment of Arctic melting. However, sulfates, 
another part of the complex chemical mixture of PM, has a net cooling effect. These 
contrasting properties of a uniformly regulated pollutant make the evaluation of PM 
climate effects difficult to quantify, EPA says.  


“The effects on climate are generally discussed as direct and indirect effects, and 
aerosols can have direct effects on radiation and temperature, contributing to warming, 
which is mainly associated with black carbon or cooling, and overall the net effect is a 
global cooling. And indirect effects, which are naturally more difficult to calculate, may 
involve cloud feedbacks and influence precipitation formation and cloud lifetimes . . . 
[U]ltimately these direct and indirect effects may affect atmospheric and oceanic 
circulation bio-chemical cycles,” EPA’s Chris Novak said at the CASAC meeting, in 
reference to the ISA’s chapter 9 that summarizes climate effects.  


EPA’s potentially increased effort to assess the synergies between climate change and 
PM could help heighten attention to the issue, which is also simmering at the 
international level. Some policymakers are urging reductions in traditional air pollutants 
as a way to at once cut warming in the short term as well as to entice developing 
countries to support a climate treaty, since countries like India and China are bearing 
serious public health burdens from the health effects of traditional air pollutants.  


Others also urge the combination of air pollution and climate change policies in order to 
prevent potentially rapid warming, resulting from policies to cut sulfur dioxide, which 
creates cooling effects that are believed to be masking much of the warming that has 
already resulted from anthropogenic greenhouse gas emissions.  


“I almost hesitate to raise the question, but when we talk about this causality framework 
and when we talk about effects on something like climate . . . is it appropriate to ask a 
question about beneficial effects?” CASAC’s Rich Poirot asked EPA at the meeting.  
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EPA’s Vandenberg responded that the agency is not using the word “beneficial . . . I 
think we’re trying to lay out the evidence as it relates to the causal framework and not 
put value judgments on it.”  


Panel member David Grantz added that EPA is under-representing climate effects in 
the review. “I really thought the climate aspects were downplayed far more than the 
available data indicated they might be, and I wondered if that was because some of the 
conclusions were, if not beneficial, in the opposite direction,” Grantz said.  


EPA responded that it would like recommendations from the panel on how to better 
address climate effects in the review.  


And panel member Ted Russel in individual written comments on chapter 9 says 
climate change could be central in whether EPA decides to revise the PM standard. 
“Looking at the question as to what might drive revision of the NAAQS, climate change 
should be part of that, if not play a central role. I am concerned that this chapter in its 
current form leads to a lack of consideration of climate impacts (both ways). This 
section needs to make the link between climate change and health impacts (which, I 
agree, are uncertain),” Russel’s comments in the April 30 letter say.  


Industry raised early concerns about EPA’s causality framework for the PM NAAQS 
review, calling it biased toward studies that find negative health effects from PM 
exposure.  


But several CASAC members expressed support for the method, calling it a welcome 
addition to the science review. “I think it really does set the stage for a more rigorous 
exoneration of the evidence,” CASAC’s Sverre Vedal said at the North Carolina 
meeting.  


The April 30 draft CASAC letter on the ISA urges EPA to deal directly with the issue of 
publication bias raised by industry. “Publication bias is likely to be relevant in the 
assessment of causality, and perhaps even more so in the assessment of the evidence 
characterizing concentration-response relationships. Discussion is needed on the 
implications of publication bias; how it is detected; and how its consequences should be 
taken into account,” the draft letter says. -- Jenny Johnson  


 


U.S., China held secret meetings on emissions (Greenwire) 
 
05/19/2009 
A high-powered, bipartisan group led two missions to China in the final months of the 
Bush administration for secret negotiations aimed at forging a U.S.-Chinese deal on 
climate change. 
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The initiative produced a draft agreement in March, barely two months after Barack 
Obama assumed the presidency. The group included John Holdren, now the White 
House science adviser, and others who now hold positions in the administration. 


The memorandum of understanding between the United States and China was not 
signed, but those involved said they believe it could be the foundation for a U.S.-
Chinese accord to battle climate change, which could be accomplished as early as this 
autumn. 


The secret missions suggest that Obama's advisers arrived at the White House firmly 
focused on developing an understanding between the two countries prior to the crucial 
United Nations climate change meeting in Copenhagen, Denmark, this December. 


The meetings also challenge the conventional wisdom that President George W. Bush's 
decision to pull the United States out of the Kyoto Protocol had crippled the 
administration on global warming and that China was unwilling to consider emissions 
cuts at a time of rapid economic growth (Suzanne Goldenberg, London Guardian, May 
18). – TL 


  
 


House panel approves 'clean energy' bank (Greenwire) 
 
Ben Geman, E&E senior reporter 
05/19/2009 
The House Energy and Commerce Committee approved a provision to its sweeping 
climate and energy bill that would create an autonomous Clean Energy Deployment 
Administration within the Energy Department and make reforms to DOE's loan 
guarantee program for low-emission projects. 


The time spent debating the amendment was more than hour, suggesting the 
committee will face a slog through the 946-page measure. The amendment passed 51-
6, with ranking member Joe Barton (R-Texas) among a handful of Republicans who 
opposed it. 


Rep. John Dingell (D-Mich.), who offered the amendment with Democrats Jay Inslee of 
Washington and Bart Gordon of Tennessee, said the plan would aid deployment of new 
nuclear plants as well as renewable technologies. Changes to the loan guarantee 
program and creation of a "clean energy" bank within DOE are also part of a major 
energy bill before the Senate Energy and Natural Resources Committee, although the 
plans are not identical. 


The Clean Energy Deployment Administration would be empowered to provide a suite 
of financing options, including direct loans, letters of credit, loan guarantees, insurance 
products and others. 



http://www.guardian.co.uk/world/2009/may/18/secret-us-china-emissions-talks
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The bank would fund "breakthrough" technologies and is aimed at bridging what is 
known as the "valley of death" that can prevent promising technologies from moving 
from the lab into commercial demonstrations and markets for lack of private-sector 
lending. 


"If you are trying to generate new energy and new sources, you have to allow ... a 
mechanism to allow these new energy sources to get to market," Dingell said. 


The bank could fund projects for energy production, transmission, storage and other 
areas that could reduce greenhouse gases, diversify energy supplies and save energy. 


The bill does not lay out specific technologies, but supporters said advanced nuclear 
and renewable energy projects, as well as carbon capture and storage, would qualify. 
But they also said it should not list specific technologies in order to provide flexibility to 
back an array of advanced projects. 


The amendment specifies that the Clean Energy Deployment Administration must adopt 
a "portfolio investment approach" and ensure no particular technology receives more 
than 30 percent of the total funding available. 


"We don't want one technology to soak all the funding out of this fund," Dingell said. 


Barton said he was amenable to the energy bank concept, but he raised several 
objections to the absence of specific authorized funding levels. "It is totally open-ended 
in terms of funding," Barton said. "I am not totally opposed to the concept. I just think it 
needs a little more structure." 


Supporters said legislation commonly excludes specific funding levels -- something that 
could be addressed through White House budget proposals and congressional 
appropriations. They also noted money that would come in through loan repayments 
and fees. 


"These people are not just going to reach into the till and grab money," Inslee said. 


Barton also said there was not enough clarity on what "breakthrough" technologies 
could be supported by the new energy bank. 


In addition to the energy bank, the amendment makes changes to the loan guarantee 
program that was first authorized in the Energy Policy Act of 2005, including subjecting 
nuclear-power projects that may receive guarantees to Davis-Bacon prevailing wage 
requirements, Dingell said. 
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EDITORIAL / COMMENTARY/OP-ED/LETTERS 
================================================================== 


Car Compact (Washington Post) 
 
May 20, 2009 Wednesday  
Regional Edition 
EDITORIAL COPY; Pg. A22 
Maryland 
Car Compact; President Obama announces a plan to settle a thorny dispute and make 
greener vehicles. 
FORGET ABOUT the 2007 energy act that increased corporate average fuel economy 
(CAFE) standards -- to 35 miles per gallon by 2020 -- for the first time since 1975. 
President Obama announced a plan yesterday that speeds up that timetable and breaks 
new ground by regulating greenhouse gas emissions from motor vehicles. And he did it 
in the Rose Garden surrounded by smiling auto executives, environmental advocates 
and public officials. We note this because these three factions had been at war with 
each other in one form or another for years.  
 
Think of all this as a three-ring circus. In the first ring is California, which in 2002 sought 
to implement a vehicle emissions standard much tougher than the federal government's. 
It was joined by the District of Columbia, Maryland and 12 other states. But the Golden 
State needed a waiver from the Environmental Protection Agency for its standard to go 
into effect. The Bush administration rejected the request. Mr. Obama ordered the EPA 
to review the decision by the end of June. In the second ring are the automakers. 
Complaining of the hardship of abiding by a patchwork of regulations, they have sued to 
block the California rules. And in the third are the EPA and the National Highway Traffic 
Safety Administration, which sets CAFE regulations, laboring under court orders and 
statutory deadlines to address emissions and fuel economy. 
 
What Mr. Obama proposed is a national plan that would settle all fights. The White 
House called for a boost in CAFE standards for cars and light trucks to 35.5 mpg by 
2016. The program would begin ramping up with the 2012 model year. In addition, there 
would be a vehicle emissions standard that, when harmonized with the new CAFE 
standard set by NHTSA, would make the new national standard on par with that sought 
by California. The state has mandated a 30 percent reduction in greenhouse gas 
emissions from cars and light trucks by 2016, starting with the 2009 model year. While 
the EPA still must decide whether to grant California the waiver, the state has agreed to 
defer to the national standard. And the automakers are expected to drop their remaining 
lawsuits. The last hurdle to implementation is the actual rulemaking process that has a 
deadline of March 2010. 
 
The price of the average car is expected to rise by $1,300. But Mr. Obama said, "[O]ver 
the life of a vehicle, the typical driver would save about $2,800 by getting better gas 
mileage." Administration officials say this new plan will not limit consumers' choices but 
will give them more-efficient motor vehicles in all categories. It is a needed intervention 



http://www.whitehouse.gov/the_press_office/Remarks-by-the-President-on-national-fuel-efficiency-standards/

http://www.washingtonpost.com/wp-dyn/content/article/2009/05/19/AR2009051901683.html?hpid=topnews
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on the supply side. Now, if the administration and Congress would consider a boost in 
gas taxes, more consumers would want to buy more-efficient cars. Recalling the gas 
shortages of the 1970s, Mr. Obama noted, "Calls for action rise and fall with the price of 
a barrel of oil." There is an opportunity to put that cycle to rest. 


 
 


The Earth Wins One (New York Times) 
 
May 20, 2009 Wednesday  
Late Edition - Final 
Section A; Column 0; Editorial Desk; EDITORIAL; Pg. 28 
The nationwide automobile mileage and emissions standards announced by President 
Obama on Tuesday represent a huge step forward in the effort to limit greenhouse 
gases and reduce America's dependence on foreign oil. They also represent a 
departure from the Bush administration's indifference on these issues and an important 
down payment on Mr. Obama's pledge to fashion an aggressive and imaginative energy 
policy.  
 
The standards, forged after weeks of negotiations orchestrated by Carol Browner, the 
White House coordinator on energy and environmental matters, may also mark the end 
of decades of wearying, unproductive legal and political combat between the automobile 
industry and environmentalists.  
 
Sharing the occasion with Mr. Obama were automobile executives and activists. Also in 
attendance were two governors on different sides of the issue -- Gov. Arnold 
Schwarzenegger of California, whose state had been fighting to impose its own, much 
stricter emissions standards on cars and trucks, and Gov. Jennifer Granholm of 
Michigan, who had worried that tough standards could kill an industry already on life 
support.  
 
The agreement will raise fuel-efficiency standards to 35.5 miles per gallon by 2016 -- a 
40 percent increase over today's 25 m.p.g. standard and a 30 percent increase over 
today's actual fleetwide mileage of almost 28 m.p.g. And for the first time, it will impose 
limits on tailpipe greenhouse gas emissions from cars and light trucks. The goal, 
roughly speaking, is to reduce greenhouse emissions from new cars and trucks by 
nearly one-third by 2016. Happily for Mr. Schwarzenegger, this will achieve, on a 
national basis, the reduction in greenhouse gas emissions from vehicles called for in 
California's landmark clean car program. California had repeatedly asked the Bush 
administration for the federal waiver it needed (and had never before been denied) to 
enforce its own rules, only to be rebuffed.  
 
Odd as it may seem, California's triumph may also end up being a boon to the 
beleaguered automakers. 
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To survive, Detroit is clearly going to have to make more fuel-efficient cars. And since 
Mr. Obama would surely have granted California the waiver it needed, Detroit would 
have been confronted with two sets of emissions standards: tough ones in California 
and the states that opted into California's program; easier standards elsewhere. The 
new rule provides a single national efficiency standard as well as the regulatory 
certainty that the automakers need to plan their production schedules.  
 
With this deal, America also wins back a bit of energy independence. But the biggest 
winner could be the atmosphere. Vehicles account for more than one-quarter of 
greenhouse gas emissions in this country. 
 
The new standards are not a substitute for the kind of comprehensive economywide 
emissions cap now under consideration in the House. They are, though, an important 
and necessary start. 
 
 


Hitting the gas (Los Angeles Times) 
 
May 20, 2009 Wednesday  
Home Edition 
MAIN NEWS; Editorial pages Desk; Part A; Pg. 30 
Hitting the gas 
To listen to the global warming deniers, the Obama administration's announcement 
Tuesday that it plans to restrict greenhouse gas emissions from vehicles will hurt the 
economy, force consumers to buy cars they don't want and endanger the lives of 
motorists. The opposite is closer to the truth.  
 
Until the banking crisis overtook the issue, the nation's top economic concern was high 
gasoline prices. The financial meltdown caused oil prices to plummet, but that will 
change when the economy recovers. Improving fuel efficiency will dramatically reduce 
U.S. demand, which accounts for a quarter of the world's oil demand. That will put far 
more downward pressure on prices, and do it more quickly, than opening more 
domestic lands to drilling possibly could. 
 
Obama announced that the Department of Transportation and the Environmental 
Protection Agency will work together to improve the average fuel economy of vehicles 
sold in the U.S. to 35.5 miles per gallon by 2016. This should render moot a separate 
effort by California and 13 other states to regulate tailpipe emissions and assure a 
unified national standard for new vehicles. That will ultimately benefit automakers. 
 
The safety argument is based on studies that have shown past regulation of fuel 
efficiency increased the number of deaths in auto accidents by encouraging smaller and 
lighter vehicles. That's mainly because people in lighter cars are in greater danger when 
they're in accidents involving heavier ones; if everybody drove smaller cars, we'd all be 
safer. Future cars will have more efficient engines, transmissions and tires, none of 
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which will affect size, and they probably will be built from lighter and stronger materials 
that will enhance safety. These elements will add to a new car's cost -- about $1,300 
more per vehicle by 2016, according to the Obama administration -- but consumers will 
more than make up the difference in fuel savings. 
 
The crackdown on vehicles comes as Congress is debating a groundbreaking bill 
:chairmen-waxman-and-markey-introduce-the-american-clean-energy-and-s ecurity-
act&catid=155:statements&Itemid=55 to regulate greenhouse gases in nearly every 
sector of the U.S. economy, and Obama has put lawmakers and industry on notice: If 
they don't act, the administration is willing to do the job. The EPA is empowered to 
regulate these gases under the Clean Air Act, and the kind of command-and-control 
measures it would implement would probably be far more costly to polluters than the 
cap-and-trade scheme being negotiated in Congress. Cutting a deal that heads off such 
intervention is in everybody's interest. 
 
 


Emissions deal nearly stalled at the finish (Los Angeles Times) 
 
May 20, 2009 Wednesday  
Home Edition 
MAIN NEWS; National Desk; Part A; Pg. 1 
BY: Jim Tankersley 
WASHINGTON  
It had taken weeks of hardball negotiations, but on Sunday afternoon, White House 
officials thought everything was falling into place. In less than 48 hours they would 
unveil a landmark deal with U.S. automakers to impose sharply higher fuel-efficiency 
standards on new cars and trucks. 
 
Then at 3 p.m., the telephone rang.  
 
A senior Ford executive said the company had run the numbers again and concluded it 
might not survive if it accepted the deal. If Ford pulled out, it would mean a major 
setback for two of President Obama's signature goals -- combating global warming 
and reducing the nation's appetite for foreign oil. 
 
In the end, with more number-crunching and another application of White House 
pressure, Ford did not bolt. And when Obama stepped into the Rose Garden on 
Tuesday afternoon to announce the deal with the auto industry and the state of 
California, he hailed it as a road map for progress on other knotty issues. 
 
Yet the near-collapse of the effort was a dramatic reminder of how hard it can be to 
break through years of stalemate and build a consensus for action on a problem that 
has pitted some of the country's most powerful interests against each other. 
 
"Everybody at some point, from California to the companies, had a moment of going, 
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'Uh-oh, what am I thinking?' " said Carol Browner, director of the White House Office of 
Energy and Climate Change Policy. 
 
The push to keep the automaker on board involved a key official on a cellphone who 
mapped strategy while huddled in the relative quiet of a bathroom at the Washington 
Nationals baseball stadium. Another broke away from a birthday party in New York. 
 
What made the agreement possible was a combination of unyielding demands by the 
federal government on some points and a willingness to make major concessions on 
what it considered smaller ones, said officials involved who requested anonymity when 
discussing the negotiations. With the U.S. auto industry on the brink of collapse, its 
leaders came to see that they could no longer forestall action -- and would be better off 
with a single, strict national rule than a state-by-state patchwork. 
 
"We were able to convince everybody to keep their eye on the ball -- a national standard 
-- and work on the way we get there," said Browner, who spearheaded the effort. 
 
Obama basked in the success on Tuesday. "All the people who have gathered here 
today . . . they've created the template for more progress in the months and years to 
come," he said. "Everything is possible when we're working together, and we're off to a 
great start." 
 
The agreement announced at the White House will lead to a 30% reduction in carbon 
dioxide and other emissions by 2016 from vehicles sold in the U.S. 
 
To meet that standard, according to the White House, new vehicles sold in the U.S. 
seven years from now will have to average 35.5 mpg, up from 25 mpg today. The 
agreement, coupled with increased fuel-efficiency requirements Congress approved in 
2007, would add $1,300 to the price of a new car in 2016, the administration estimated. 
 
The plan does not spell out specific mileage requirements, but effectively would require 
them by capping the greenhouse gas emissions that scientists blame for global 
warming. The new limits are projected to reduce U.S. oil consumption by about 5% a 
year from 2011 to 2016. The nation currently uses about 7.1 billion barrels a year. 
 
As the deal was being crafted, domestic and foreign carmakers trooped throughout the 
month of April to the Eisenhower Executive Office Building. Administration officials 
greeted them with a message: We're setting national limits on climate-altering emissions 
from cars and trucks. The limits aren't negotiable. Tell us what you need to meet them. 
 
One by one, 10 automakers signed on -- after securing promises to make the limits 
more flexible. A Ford spokesman said the company had "worked closely with the 
administration to make sure we understood the agreement." 
 
So did California, which since 2002 has sought to impose tougher emissions standards 
on its own. The Obama plan would achieve comparable cutbacks, but give automakers 
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more time to adapt. As a result, the automakers agreed to drop their legal challenges to 
California's standards. 
 
The United Auto Workers union also agreed to the administration's plan, after being 
assured that the rules wouldn't push factory jobs overseas. 
 
On Tuesday, Ford Chief Executive Alan Mulally stood by Obama's side. "The president 
is going to continue to work toward an integrated energy policy in the United States, and 
the consumer is going to be involved," Mulally told reporters at the White House. "We're 
all going to move forward, I believe, on this journey to energy independence, energy 
security and long-term stability." 
 
The deal, which does not require congressional approval, will unify an array of 
Environmental Protection Agency and Department of Transportation regulations. To 
complete it, the administration will need to finalize several pending decisions, at which 
point automakers will drop their lawsuits against California's proposed emissions limits. 
 
Many Republicans criticized the agreement, saying it would kill jobs, raise car prices 
and reduce consumer choices. 
 
Rep. John Campbell (R-Irvine) said automakers only signed on "because they're owned 
by the government" -- a reference to Obama's recent moves to prop up troubled 
Chrysler and General Motors. 
 
"These exact companies were fighting this . . . tooth and nail six months ago, and now 
suddenly they love it?" Campbell said. "No, they don't love it. This is what this 
administration is doing: This administration is autocratically forcing people to do 
whatever it wants." 
 
California Gov. Arnold Schwarzenegger, a high-profile supporter of the agreement, 
suggested Tuesday that the federal financial assistance had given Obama's team 
leverage to force automakers to accept the emissions limits. 
 
"All of a sudden, the car manufacturers needed . . . the taxpayers' money," he said. "So 
in order to get that help, I'm sure that President Obama said: 'OK . . . here's what you 
need to do.' " 
 
jtankersley@latimes.com 
 
Christi Parsons, Jim Puzzanghera and Richard Simon in the Washington bureau 
contributed to this report. 
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FUEL 
================================================================== 
Wednesday, May 20, 2009  


Obama says gas savings will cover efficiency upgrades (Associated Press) 


Story also appeared: Washington Times 
 
Steven R. Hurst ASSOCIATED PRESS 
President Obama is asking consumers to put their money - up to $1,300 per new 
vehicle by 2016 - behind his plan for higher efficiency standards for cars and trucks and 
tougher rules on their greenhouse gas emissions.  


In return, Mr. Obama said Tuesday in unveiling the plan, drivers would make up the 
higher cost of more-fuel-efficient, cleaner vehicles by buying less gas at the pump. It 
would take just three years to pay off the investment and would, over the life of a 
vehicle, save about $2,800 through better gas mileage, the president said.  


While requiring that vehicle carbon-dioxide emissions be reduced by about one-third by 
the target date, the plan also calls for the auto industry to build vehicles that average 
35.5 miles per gallon. Government regulations have never before linked emission and 
fuel standards.  


"The fact is, everyone wins," Mr. Obama said during a Rose Garden ceremony attended 
by representatives of the auto industry and environmental groups as well as state and 
federal lawmakers.  


The plan, to be proposed in the Federal Register of pending rules and regulations, must 
clear procedural hurdles at the Environmental Protection Agency and the Transportation 
Department.  


Under the changes, the overall fleet average would have to be 35.5 mpg by 2016, with 
passenger cars reaching 39 mpg and light trucks getting 30 mpg under a system that 
develops standards for each vehicle class size. Manufacturers would also be required to 
hit individual mileage targets.  


The plan would effectively end a feud between automakers and statehouses over 
emission standards. Fourteen states and the District of Columbia had urged the federal 
government to allow them to enact more stringent standards than the federal 
government's requirements.  


The ceremony brought together longtime adversaries. California state Sen. Fran Pavley, 
a Democrat who wrote the 2002 law that required auto companies to reduce tailpipe 
emissions of greenhouse gases, sat next to Rep. Sander M. Levin, Michigan Democrat, 
a longtime champion of the auto industry.  
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Nearby, Michigan Gov. Jennifer M. Granholm, a Democrat who has defended General 
Motors and Chrysler as they struggle with government aid, sat next to California Gov. 
Arnold Schwarzenegger, a Republican who was once depicted in a Detroit billboard that 
read, "Arnold to Michigan: Drop Dead!"  


Auto executives joined the event and later said they were pleased with the first steps.  


 
 
MAY 20, 2009  


U.S. Orders Stricter Fuel Goals for Autos (Wall Street Journal) 
 
By STEPHEN POWER and CHRISTOPHER CONKEY  
WASHINGTON -- The Obama administration plans to order auto makers to increase the 
fuel economy of automobiles sold in the U.S. to 35.5 miles per gallon by 2016, four 
years faster than current federal law requires, people familiar with the matter said.  
Obama to Announce New Fuel Standards for Auto Industry  
1:57  
President Obama is scheduled to announce a series of new regulations for the auto 
industry, but as Fox's Doug Luzader reports, those new standards will come at a cost. 
Video courtesy of Fox News.  


The move, part of a broader overhaul of fuel-economy rules aimed at cutting 
greenhouse-gas emissions, would accelerate the largest government-mandated 
transformation of vehicles on the American road since the late 1970s and early 1980s, 
when the first federal fuel-economy standards took effect. 


A senior administration official said late Monday that the regulations would save 1.8 
billion barrels of oil and reduce emissions of greenhouse gases by 900 million metric 
tons over the lifetime of the more efficient vehicles, equivalent to taking 177 million cars 
off the road or shutting down 194 coal-fired power plants. 


By 2016, if the new rules take effect as planned, new passenger cars sold in the U.S. 
will have to meet an average mileage requirement of 39 mpg, up from 27.5 mpg 
currently. Light trucks would have to deliver an average of 30 mpg, compared with 
about 23 mpg today. 


Plans to speed up tougher mileage requirements for autos sold in the U.S. should 
increase sales of gas-sipping cars, such as Toyota's Prius hybrid. 


In practice, the new mileage rules would mean that seven years from now many more 
cars for sale in the U.S. would be gas-electric hybrids or subcompacts, such as the 
Honda Motor Co. Fit, outfitted with fuel-stingy engines. A truck capable of averaging 30 
miles per gallon probably would be equipped with a gas-electric hybrid or a diesel 
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engine. Even trucks the size of today's Ford Motor Co. Escape do not deliver that fuel 
economy. 


The technology required to make the cars and trucks able to meet the proposed 
standard could add $1,300 to the average cost of making a vehicle -- a significant share 
of the money Detroit's auto makers are trying to save by slashing their union retiree 
health care costs. 


Disclosure of the agreement is expected Tuesday, with executives from several large 
auto companies, including General Motors Corp. Chief Executive Frederick "Fritz" 
Henderson, as well as United Auto Workers President Ron Gettelfinger, expected to 
participate, people familiar with the matter said. 


Auto makers tentatively have agreed to drop litigation challenging the legality of state-
level curbs on tailpipe greenhouse-gas emissions, people familiar with the matter said. 
They appear ready to support the more aggressive timetable in exchange for the 
certainty of a single national fuel-economy standard, instead of a jumble of federal and 
state standards. The state of California also will agree to accept the proposed federal 
standards. 


But regulatory certainty by itself doesn't bring market acceptance or technology 
breakthroughs. Among the risks that auto makers and dealers face is the need to 
produce and maintain a highly efficient fleet of hybrids, electric cars and advanced 
gasoline engines at prices that customers can afford. 


Auto makers on Monday said they were awaiting more information on how the new 
standards would be applied and what assistance they may receive to meet the tighter 
timeline. In the past, for instance, auto makers received credits toward meeting fuel-
efficiency standards even when the average efficiency of their vehicles fell short. 


"If gasoline is cheap, there's going to be a huge disconnect" between the vehicles 
available and what consumers will want, argues AutoNation Inc. Chief Executive Mike 
Jackson. He has long advocated a higher federal gasoline tax to ensure that gas prices 
stay above $4 a gallon, the level that drove demand for small cars last summer. 


Currently, the federal gas tax is 18.4 cents a gallon for gasoline and 24.4 cents per 
gallon of diesel. President Barack Obama has said he isn't interested in raising fuel 
taxes, and the senior administration official said Monday that the administration is 
confident that auto makers will be able to continue to offer and sell a wide range of 
vehicle types without having to rely on government incentives such as tax credits. 


The decline in gas prices from last summer's record highs has revived demand for large 
sport-utility vehicles. In April, such vehicles accounted for 4.4% of all vehicles sold in the 
U.S., compared with 3.8% in April 2008, when fuel prices were higher. Meanwhile, 
compact cars -- which accounted for 22% of all vehicles sold in the U.S. in May 2008 -- 
made up just 16.8% of new vehicles sold last month. 
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"With this type of volatility, you can't effectively plan your product lineup for the next 
several years and hope to make money as an auto maker," said Jesse Toprak, 
executive director of industry analysis for Edmunds.com, a Web site that tracks auto 
sales. "If the government wants to be realistic, it has to come up with incentives for 
people to buy fuel-efficient vehicles." 


Complicating matters for the administration are the financial struggles of Chrysler LLC, 
which is now receiving government funding under bankruptcy-court protection, and GM, 
which has said it could file for Chapter 11 bankruptcy at the end of May. 


The costs of meeting the new standard would be high. The Transportation Department 
last year estimated that requiring auto makers to achieve 31.6 mpg by 2015 would cost 
the industry $46.7 billion, among the most expensive rule makings in U.S. history. 


Dave McCurdy, president of the Alliance of Automobile Manufacturers, said on Monday, 
"Unless there's a huge spike in the price of gasoline...there will have to be incentives 
from the government" to encourage consumers to buy advanced-technology vehicles at 
prices that will return a profit to manufacturers. 


The Obama administration's action accelerates a drive to dramatically change the size, 
shape and fuel consumption of American cars and trucks that started gathering steam in 
the final year of the Bush administration. President George W. Bush signed an energy 
bill in December 2007 that called for the first significant increase in passenger-car fuel 
economy in more than two decades. 


Under the plan being considered, the Environmental Protection Agency and the 
Department of Transportation would work together on the rules raising fuel-economy 
standards and reducing greenhouse-gas emissions. It is unclear how quickly the EPA 
and the National Highway Traffic Safety Administration will be able to make a formal 
proposal for curbing emissions and boosting fuel economy. 


Write to Stephen Power at stephen.power@wsj.com and Christopher Conkey at 
christopher.conkey@wsj.com  


 
 
May 20, 2009 
NEWS ANALYSIS 


As Political Winds Shift, Detroit Charts New Course (New York Times) 
 
By JOHN M. BRODER and MICHELINE MAYNARD 
WASHINGTON — Why, after decades of battling, complaining and maneuvering over 
fuel economy standards, did carmakers fall in line behind the tough new nationwide 
mileage standard President Obama announced Tuesday?  
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Because they had no choice. The auto industry is flat on its back, with Chrysler in 
bankruptcy, General Motors close to it, and both companies taking billions of dollars in 
federal money. Foreign automakers are getting help from their own governments. 
Climate change legislation is barreling down the track, and Congress showed last fall 
that it had no appetite to side with Detroit any more. 
Simply put, Detroit and the other companies need Washington’s help, and they are 
powerless to block the rules Washington dictates. 
“They can feel the political winds changing,” said David Doniger, a lawyer with the 
Natural Resources Defense Council who has faced the car companies in court many 
times. “They need government aid to stay in business. When you have your hand out 
for help, it’s hard to use the same hand to thumb your nose at the federal government.” 
It is a clear victory for the president, who introduced fuel economy legislation as one of 
his first acts as a senator, and it is the latest blow in a four-year decline in Detroit’s 
influence in Washington. 
In 2005, car companies were able to stop fuel economy legislation. By 2007, with the 
country awakened to the realization that global warming was a threat, they were forced 
to go along with higher standards but managed to water them down.  
This time, they arrived at the table so debilitated they could extract only the barest of 
concessions. The primary gift carmakers received from Mr. Obama in Tuesday’s 
proposal was the certainty of one fuel economy standard from California to Maine, 
rather than the patchwork that would have resulted from two sets of regulations, one by 
the 18 states that wanted tighter standards, and another for everywhere else. 
“We understood there had to be a different approach,” said Dave McCurdy, the former 
Democratic congressman hired by the auto companies two years ago to be their chief 
voice in Washington. “We saw the election of Obama as a unique opportunity to bridge 
the differences between all the stakeholders and to provide certainty and clarity to the 
manufacturers.” 
Yet there is more to come. The troubled auto industry is at the front end of a wave of 
changes driven by President Obama’s determination to put the United States on a fossil 
fuel diet. The administration is moving on multiple fronts, from the Environmental 
Protection Agency’s proposed finding that heat-trapping gases are a threat to health 
and the environment to the sweeping cap-and-trade legislation moving through 
Congress.  
Taken together, these measures may create markets for fuel-efficient cars, change how 
Americans heat and light their homes and, ultimately, decide what industries will rise 
and fall. 
On Tuesday, Mr. Obama gathered the chief executives of 10 auto companies from 
around the world in the Rose Garden to announce his proposal for a single national 
fuel-efficiency standard of 35.5 miles per gallon by 2016, a nearly 40 percent increase 
from today’s level. Also in attendance were environmental advocates, officials from 
California and Michigan and cabinet members who worked on the plan. 
Mr. Obama praised the car companies’ willingness to cooperate in the effort, saying it 
marked a sharp reversal. “You know, in the past, an agreement such as this would have 
been considered impossible,” he said. 
James C. Lentz, the president of Toyota Motor Sales USA, now the country’s second-
biggest seller behind Ford, said he could not recall a similar occasion when executives 
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from American and foreign companies, environmental groups and state officials had 
gathered at the White House in agreement. 
Mr. Lentz said consumers’ swift reaction to record gasoline prices last summer was an 
important factor in the industry’s embrace of higher fuel standards. “The industry woke 
up to the fact last year that when gas hit $4.50 a gallon, consumers were going to 
demand better fuel economy,” he said. 
At the same time, the auto companies found themselves on the losing end of a string of 
environmental lawsuits, including the big one, Massachusetts v. E.P.A., in which the 
Supreme Court gave the Environmental Protection Agency the authority to regulate 
vehicle emissions of heat-trapping gases like carbon dioxide. 
The industry also suffered from the diminished power of its staunchest ally in 
Washington, Representative John D. Dingell, the Michigan Democrat who has served in 
Congress for 54 years. 
In November, Representative Henry A. Waxman, Democrat of California, wrested the 
chairmanship of the Energy and Commerce Committee from Mr. Dingell in a hard-
fought battle. Mr. Dingell had used his perch there to protect the automakers from 
repeated efforts by lawmakers and agency officials to strengthen automotive 
environmental, safety and mileage standards. 
Representative Edward J. Markey, Democrat of Massachusetts, was a co-author of the 
2007 mileage standards and, with Mr. Waxman, of the climate change bill before 
Congress. Mr. Markey said the fuel-efficiency law, looming E.P.A. regulation of 
emissions and the election of Mr. Obama had put the carmakers in a vise. 
“With the full political force of Congress and a new administration pushing the 
automakers, and the business folly of an overreliance on gas guzzlers on full display to 
the American consumer,” Mr. Markey said, “the auto industry was simply unable to 
continue their strategy of delaying action, denying they could meet higher standards and 
litigating to prevent them in the first place.” 
Jason S. Grumet, president of the Bipartisan Policy Center in Washington, said the auto 
manufacturers were seeing this agreement as a lifeline and a way to end 30 years of 
conflict. 
“It represents one place that was important to their future where they could seize a 
measure of control of their own destiny,” said Mr. Grumet, who is close to many of the 
administration’s energy and environment policy makers.  
“I also think this was a classic example of an entrenched disagreement that had outlived 
its useful life,” Mr. Grumet said. “The fight had exhausted itself. People on all sides of 
the issue were ready to reach a principled compromise and move forward.” 
John M. Broder reported from Washington, and Micheline Maynard from Detroit. 
 
 


Emissions deal nearly stalled at the finish (Los Angeles Times) 
 
May 20, 2009 Wednesday  
Home Edition 
MAIN NEWS; National Desk; Part A; Pg. 1 
BY: Jim Tankersley 
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WASHINGTON  
It had taken weeks of hardball negotiations, but on Sunday afternoon, White House 
officials thought everything was falling into place. In less than 48 hours they would 
unveil a landmark deal with U.S. automakers to impose sharply higher fuel-efficiency 
standards on new cars and trucks. 
 
Then at 3 p.m., the telephone rang.  
 
A senior Ford executive said the company had run the numbers again and concluded it 
might not survive if it accepted the deal. If Ford pulled out, it would mean a major 
setback for two of President Obama's signature goals -- combating global warming 
and reducing the nation's appetite for foreign oil. 
 
In the end, with more number-crunching and another application of White House 
pressure, Ford did not bolt. And when Obama stepped into the Rose Garden on 
Tuesday afternoon to announce the deal with the auto industry and the state of 
California, he hailed it as a road map for progress on other knotty issues. 
 
Yet the near-collapse of the effort was a dramatic reminder of how hard it can be to 
break through years of stalemate and build a consensus for action on a problem that 
has pitted some of the country's most powerful interests against each other. 
 
"Everybody at some point, from California to the companies, had a moment of going, 
'Uh-oh, what am I thinking?' " said Carol Browner, director of the White House Office of 
Energy and Climate Change Policy. 
 
The push to keep the automaker on board involved a key official on a cellphone who 
mapped strategy while huddled in the relative quiet of a bathroom at the Washington 
Nationals baseball stadium. Another broke away from a birthday party in New York. 
 
What made the agreement possible was a combination of unyielding demands by the 
federal government on some points and a willingness to make major concessions on 
what it considered smaller ones, said officials involved who requested anonymity when 
discussing the negotiations. With the U.S. auto industry on the brink of collapse, its 
leaders came to see that they could no longer forestall action -- and would be better off 
with a single, strict national rule than a state-by-state patchwork. 
 
"We were able to convince everybody to keep their eye on the ball -- a national standard 
-- and work on the way we get there," said Browner, who spearheaded the effort. 
 
Obama basked in the success on Tuesday. "All the people who have gathered here 
today . . . they've created the template for more progress in the months and years to 
come," he said. "Everything is possible when we're working together, and we're off to a 
great start." 
 
The agreement announced at the White House will lead to a 30% reduction in carbon 
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dioxide and other emissions by 2016 from vehicles sold in the U.S. 
 
To meet that standard, according to the White House, new vehicles sold in the U.S. 
seven years from now will have to average 35.5 mpg, up from 25 mpg today. The 
agreement, coupled with increased fuel-efficiency requirements Congress approved in 
2007, would add $1,300 to the price of a new car in 2016, the administration estimated. 
 
The plan does not spell out specific mileage requirements, but effectively would require 
them by capping the greenhouse gas emissions that scientists blame for global 
warming. The new limits are projected to reduce U.S. oil consumption by about 5% a 
year from 2011 to 2016. The nation currently uses about 7.1 billion barrels a year. 
 
As the deal was being crafted, domestic and foreign carmakers trooped throughout the 
month of April to the Eisenhower Executive Office Building. Administration officials 
greeted them with a message: We're setting national limits on climate-altering emissions 
from cars and trucks. The limits aren't negotiable. Tell us what you need to meet them. 
 
One by one, 10 automakers signed on -- after securing promises to make the limits 
more flexible. A Ford spokesman said the company had "worked closely with the 
administration to make sure we understood the agreement." 
 
So did California, which since 2002 has sought to impose tougher emissions standards 
on its own. The Obama plan would achieve comparable cutbacks, but give automakers 
more time to adapt. As a result, the automakers agreed to drop their legal challenges to 
California's standards. 
 
The United Auto Workers union also agreed to the administration's plan, after being 
assured that the rules wouldn't push factory jobs overseas. 
 
On Tuesday, Ford Chief Executive Alan Mulally stood by Obama's side. "The president 
is going to continue to work toward an integrated energy policy in the United States, and 
the consumer is going to be involved," Mulally told reporters at the White House. "We're 
all going to move forward, I believe, on this journey to energy independence, energy 
security and long-term stability." 
 
The deal, which does not require congressional approval, will unify an array of 
Environmental Protection Agency and Department of Transportation regulations. To 
complete it, the administration will need to finalize several pending decisions, at which 
point automakers will drop their lawsuits against California's proposed emissions limits. 
 
Many Republicans criticized the agreement, saying it would kill jobs, raise car prices 
and reduce consumer choices. 
 
Rep. John Campbell (R-Irvine) said automakers only signed on "because they're owned 
by the government" -- a reference to Obama's recent moves to prop up troubled 
Chrysler and General Motors. 
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"These exact companies were fighting this . . . tooth and nail six months ago, and now 
suddenly they love it?" Campbell said. "No, they don't love it. This is what this 
administration is doing: This administration is autocratically forcing people to do 
whatever it wants." 
 
California Gov. Arnold Schwarzenegger, a high-profile supporter of the agreement, 
suggested Tuesday that the federal financial assistance had given Obama's team 
leverage to force automakers to accept the emissions limits. 
 
"All of a sudden, the car manufacturers needed . . . the taxpayers' money," he said. "So 
in order to get that help, I'm sure that President Obama said: 'OK . . . here's what you 
need to do.' " 
 
jtankersley@latimes.com 
 
Christi Parsons, Jim Puzzanghera and Richard Simon in the Washington bureau 
contributed to this report. 
 
 
 


The mysterious death of the chicken-fat car (Washington Examiner) 
 
By: Timothy P. Carney 
Examiner Columnist 
05/19/09 8:21 PM EDT 
As President Barack Obama unfurls his fuel-economy standards and Congress takes up 
global warming regulations, it’s useful to remember that what emerges from 
environmental policymaking is not necessarily what’s best for the planet, but instead  
what’s best for special interests. 


Consider the epic and somewhat bizarre struggle over clean fuels that ended last week. 
As usual, special interests were central to the drama. But the antagonists seemed right 
out of a Monty Python sendup of Washington politics: An oil company, hoping to profit 
from making trucks run on chicken fat, was thwarted by the soap industry’s lobby. 


The chicken-fat story is a cautionary tale about how environmental policy actually gets 
made. 


It began in 2005, when President George W. Bush signed an energy bill including a $1-
per-gallon tax credit for “renewable diesel” fuel created through “thermal 
depolymerization.” Writer Rina Palta reported in the liberal American Prospect that Rep. 
Roy Blunt, R-Mo., wrote the measure “to benefit a floundering company in his home 
district that produces boiler fuel from turkey offal, which did not qualify chemically as 
‘biodiesel.’ ” 
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At the time, Congress was eagerly providing subsidies to turn plants and animals into 
fuel, so it didn’t seem farfetched to boost the cause of fowl entrails. But unintended 
consequences soon arrived, proving once again that the biggest companies usually find 
a way to profit from government intervention. 


In April 2007, the Internal Revenue Service ruled that Blunt’s tax credit had broader 
applications.  Within two weeks, ConocoPhillips and Tyson Foods saw that the IRS had 
opened the door for a joint venture to melt chicken, cow, and pig fat into diesel fuel. 
Conoco Chief Executive Officer James Mulva was honest about his unusual 
undertaking: “It’s not profitable without the $1 per gallon tax credit,” he said at a news 
conference. 


But this renewable fuel had enemies. First, Democrats didn’t like any subsidy that 
helped an oil company like Conoco. (Blunt, for his part, said he never wanted to help oil 
companies, and that the law should be changed.) 


Second, business lobbyists were also working to kill the subsidy for chicken fat. The 
obvious opponents were chicken fat’s competitors — the companies that turn 
vegetables into diesel fuel. The National Biodiesel Board, which spends nearly $1 
million a year on lobbying, pushed hard to ensure the $1-per-gallon subsidy for clean 
diesel didn’t also apply to the Conoco-Tyson operation. 


But the issue of “renewable biodiesel” also turned up on the lobbying filings of the Dial 
Corporation and the Soap and Detergent Association. Just as ethanol subsidies have 
driven up the price of food, it turned out that fat-to-fuel subsidies boosted the cost of 
manufacturing soap, which is also made of animal fat. So Dial and the Soap and 
Detergent Association, displeased that Tyson now had somewhere else to peddle its 
fat, also lobbied to kill the chicken-fat diesel subsidy. 


While their own interests were obvious, the soap and biodiesel lobbies argued that 
chicken-fat diesel was not good for the environment. But the Environmental Protection 
Agency ruled this month that “biodiesel or renewable diesel made from animal fat or 
used cooking oil results in an 80 percent reduction from carbon emissions versus 
petroleum diesel,” according to Darling International, a company that deals in animal-fat 
diesel. Darling added in its first-quarter 2009 report, “That is the highest level of carbon 
reduction available from any commercially ready fuel.” 


Both sides claimed to be aiding the environment. Both had profits at stake. The soap 
side just had better lobbyists than the chicken side. When Congress rushed the massive 
Wall Street bailout to passage last fall, it extended many special-interest tax breaks, but 
it specifically killed the $1-per-gallon break for animal-product diesel, leaving chicken-fat 
diesel with a subsidy of only 50 cents per gallon. Big soap and big biodiesel had 
defeated big oil and big chicken. 


Last week, Conoco and Tyson announced they were axing their joint venture, at least 
until the $1-per-gallon credit returns. 
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Maybe Congress can take a lesson from the chicken-fat story: Stopping the oceans’ rise 
or cleaning the air are lofty concepts, but behind closed doors, environmental policy is 
often driven by less ambitious motivations. 


 
 
 
MAY 19, 2009, 3:15 P.M. ET  


Obama Says New Car-Fuel Rules Give Industry 'Certainty'  (Wall Street Journal) 
 
By HENRY J. PULIZZI  
WASHINGTON-- President Barack Obama said new government rules designed to 
boost fuel efficiency and slash greenhouse-gas emissions will give auto makers "clear 
certainty" at a time when their business is enduring a "historic crisis." 
"In the past, an agreement such as this would have been considered impossible," Mr. 
Obama said in a speech in the Rose Garden, where he was joined by auto executives, 
state governors and car-union officials. 
"At a time of historic crisis in our auto industry... this rule provides the clear certainty that 
will allow these companies to plan for a future in which they are building the cars of the 
21st century," the president said. 


The rules would require new passenger cars sold in the U.S. to meet an average 
mileage requirement of 39 miles per gallon by 2016. Light trucks would have to deliver 
an average of 30 mpg. That's a dramatic rise from current averages--27.5 mpg for cars, 
23 mpg for trucks--and would bring the overall average of cars and light trucks to 35.5 
mpg by 2016, four years earlier than current federal law requires. 


"Right now the rules governing fuel economy in this country are inadequate, uncertain 
and in flux," Mr. Obama said. 


The new standards also resolve a dispute between the auto industry and California, 
which is seeking a waiver from the federal government to set its own rules on 
greenhouse-gas emissions from vehicles. California officials have agreed to defer to the 
national standard if they win the waiver. 


Green groups applauded the administration announcement as a significant step toward 
addressing global warming and achieving energy independence. The Union of 
Concerned Scientists said it expects the plan to slash the U.S.'s dependence on oil by 
about 1.4 million barrels a day by 2020, almost as much as daily imports from Saudi 
Arabia. A UCS analysis also suggests that carbon-dioxide emissions would be cut by 
230 million metric tons by 2020, and net savings to consumers would reach $30 billion 
by 2020, based on a gas price of $2.25 a gallon. 


But the rules also will raise the cost of manufacturing new vehicles at a time when the 
auto industry is struggling, and Chrysler LLC is in bankruptcy, where it may soon be 
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joined by General Motors Corp. Still, car makers have signaled support for the new 
standards, which would likely bring an end to long-running court battles with states over 
emissions and bring the regulatory certainty of a single national fuel-economy 
regulation. 


Ford Motor Co. CEO Alan Mulally called the new rules a "crucial milestone." 


"The framework of the national program will give us greater clarity, certainty and 
flexibility to achieve the nation's goals," Mr. Mulally said in a statement. "We will 
continue to work with the federal agencies to finalize the standards that we are 
committed to meeting." 


An administration official said Monday that the cost of making a new vehicle will 
increase by $600, a cost the White House believes will be offset later by savings at the 
pump. 


Mr. Obama said Tuesday that consumers who invest in the vehicles will pay off their 
investment in three years. 


Unlike under existing rules, auto makers won't be able to boost the fuel efficiency of 
some models while leaving others untouched. That's because standards will be set for 
each vehicle size and manufacturer. 


Questions remain over how the government can persuade car buyers to purchase the 
greener and more expensive vehicles, particularly if gas prices remain relatively low. 


"U.S. consumers, despite their responses to surveys saying they would like their 
vehicles to achieve better fuel economy, truly do not have the same inclination for small 
cars as their European or Asian counterparts, given that the tax and cost structures of 
vehicle usage in the United States are completely different," IHS Global Insight 
automotive analyst Aaron Bragman wrote in a report. 


"Thus, the government is going to have to come up with a way to entice people to buy 
the next generation of fuel-efficient cars, either through taxation changes or 
incentivisation of purchases," Mr. Bragman wrote. 


--Josh Mitchell contributed to this report. 


Write to Henry J. Pulizzi at henry.pulizzi@dowjones.com  


 
 



http://online.wsj.com/public/quotes/main.html?type=djn&symbol=gm

http://online.wsj.com/public/quotes/main.html?type=djn&symbol=f
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New Auto Standards vs. Old U.S. Preferences (Washington Post) 
 
May 20, 2009 Wednesday  
Met 2 Edition 
A-SECTION; Pg. A14 
Maryland 
New Auto Standards vs. Old U.S. Preferences;  
Mileage Rules To Add to Price, Shrink Engines 
By Steven Mufson; Washington Post Staff Writer 
The cars of the near future will be lighter, more expensive and maybe smaller. Big 
engines will shrink. And more and more cars will be hybrids or diesel-powered vehicles 
like those common in Europe. 
 
Those aren't qualities that American consumers have rushed to embrace in the past. 
But the new fuel-efficiency and tailpipe-emissions standards unveiled yesterday at the 
White House will push automakers and motorists in a direction aimed at reducing U.S. 
oil dependence and the emissions of greenhouse gases, just part of the administration's 
program for remaking the ailing American car industry. 
 
Many analysts worry that without boosting gasoline taxes to make fuel efficiency a 
priority for consumers, the administration may be setting a standard for new cars that 
won't match motorists' tastes.  
 
"There's a general rule of thumb: The way to achieve higher fuel efficiency is to make 
cars lighter and put in smaller engines," said Jeremy Anwyl, chief executive of 
Edmunds.com, an automotive information firm. "In some ways, it's formulaic. 
Unfortunately, those tend to be the cars people don't want to buy." 
 
But automobile manufacturers, two of which are already relying on U.S. government aid 
to avert bankruptcy, said yesterday that they welcomed the new "harmonized" national 
standards for fuel efficiency and tailpipe emissions. While meeting the targets for 2016 
might be challenging, they said it would be easier than dealing with a "patchwork" of 
regulations that differed from California to the Transportation Department to the 
Environmental Protection Agency. 
 
"What was so important for us was we had so many different regulations, testing 
procedures and classes of what we sell," said Susan M. Cischke, group vice president 
for sustainability, environment and safety engineering at Ford. "It was a huge amount of 
work just to certify the vehicles. The national standard gives us the certainty and 
flexibility we need to meet these tough targets." 
 
Carmakers and administration officials said that the technology for building more fuel-
efficient vehicles already exists, but they acknowledge that it will cost money. 
 
James Lentz, president of U.S. sales for Toyota, said that eventually consumers would 
take fuel efficiency for granted the way they now expect cars to have air bags or 
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stabilizers or anti-lock brakes, innovations once considered expensive. 
 
"It's just a question of time and money," he said. A senior administration official said on 
Monday that the new standards would add $600 to the price of the average car, on top 
of the $700 of added costs that would have resulted from more modestly increased 
targets permitted under the 2007 energy bill. 
 
"Yes, it costs money to develop these vehicles," President Obama said yesterday in a 
Rose Garden ceremony that included governors, members of Congress, auto 
executives and the head of the United Auto Workers. "But even as the price to build 
these cars and trucks goes up, the cost of driving these vehicles will go down as drivers 
save money at the pump." 
 
The president asserted that the typical driver would save about $2,800 by getting better 
gas mileage and that higher purchase costs would be paid off within three years. But 
payback periods will vary widely depending on the type of vehicle and the price of 
gasoline, industry experts said, and some highly efficient vehicles might never pay off. 
 
Hardly any cars on the road in the United States today meet the new standard -- 39 
miles a gallon for passenger cars and about 30 for light trucks -- and virtually all are 
hybrids. Several small cars are within striking distance, and by averaging hybrids and 
traditional combustion engines, automakers could meet overall targets even if certain 
models fall short. 
 
Lentz said that Toyota passenger cars already average just three miles a gallon less 
than the target the Obama administration set yesterday for new 2016 cars. "I'm fairly 
comfortable on the passenger-car side," he said. "The challenge for us will be light 
trucks. Their average now is 24 miles per gallon, and the number to get to is going to be 
30. So there is a lot of work to be done on the light trucks." 
 
Like other automakers, Toyota is already trying to close the gap. The new Toyota 
Tundra has a 4.6-liter V-8 engine and a six-speed transmission; the previous model had 
a 4.7-liter V-8 engine and a five-speed. The new model gets 15 miles a gallon in the city 
and 20 on the highway, while the earlier model got 14 miles per gallon in the city and 17 
on the highway. 
 
Ford, whose Hybrid Escape is one of a handful of vehicles on the road today that 
already meet the 2016 standards, yesterday announced that it had started production of 
new EcoBoost engines at a Cleveland plant that had been idled in 2007 and that Ford 
spent $55 million retooling. The new engines combine turbo-charging with direct 
gasoline injection to deliver up to 20 percent improved fuel economy and 15 percent 
less carbon dioxide emissions while preserving the performance of larger engines, Ford 
said. The company said it would deliver "the power of a V-8 with the fuel economy of a 
V-6." 
 
The new 3.5-liter engines would debut this summer in the 2010 Lincoln MKS, Lincoln 
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MKT, Ford Taurus SHO and Ford Flex, Ford said. A V-6 EcoBoost engine will be 
available for the F-150 pickup truck in 2010, the company said. 
 
The fuel-efficiency standards will be applied to different classes of vehicles based on 
size but will still include broader fleet targets. Every category and size will be required to 
make improvements. Different manufacturers will end up with different targets, and 
some high-efficiency vehicles, such as hybrids and electric vehicles, could ease the 
pressure on other models. But the system is designed to make it harder for automakers 
to sidestep requirements as they did a decade ago by making more light trucks, which 
have lower standards than passenger cars. 
 
Ford's Cischke said that companies can also get credit by cutting leaks of greenhouse 
gases from air conditioners, but the offset against mileage requirements would be less 
than 1 mile per gallon. 
 
Edmunds.com's Anwyl was skeptical about whether motorists would be happy with the 
new world of automobiles. "Consumers' natural preference is to buy bigger, more 
comfortable vehicles," he said. But he added that carmakers know how to reach the 
new standards. "There's no magic to this," he said. "It basically boils down to physics." 
 
 
 
May 19, 2009 


Only 11 of today's cars reach Obama's 35.5 mpg fleet average, EPA figures show 
(USA TODAY) 
 
10:42 AM 
Sure, the Obama administration's expected announcement that automakers must reach 
a fleet average 35.5 miles per gallon by 2016 is guaranteed to win the hearts of 
environmentalists. But in the real world, it's stunning how few vehicles reach that level 
today. 
Just a handful, a review of EPA fuel listings reveal. Nothing larger than a midsize sedan, 
even when you include hybrids. Poring over the list of 2009, here's the only ones we 
found that get 36 mpg or better on the highway. And that's if you count average highway 
driving mpg, not the generally lower city driving figure. Not all versions of the same 
model may make the grade. Here's the list: 
Brand/Model            Highway MPG 
Toyota Prius                      45 
Honda Civic Hybrid             45 
Smart car                          41 
Volkswagen Jetta Diesel     41 
Mini Cooper                       37 
Mini Clubman                     37 
Pontiac G5 XFE                  37 
Chevy Cobalt XFE               37  



http://www.usatoday.com/money/autos/2009-05-18-auto-emissions_N.htm

http://www.usatoday.com/money/autos/2009-05-18-auto-emissions_N.htm
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Ford Fusion Hybrid             36 
Honda Civic CNG                36 
Toyota Yaris                       36 


That's it. That's all Open Road could find out of the scores of cars and trucks on the 
market. Just missing the list are cars like the Hyundai Accent, Ford Focus and Toyota 
Corolla, with 35 mpg on the highway.  


Chevrolet Cobalt XFE by General Motors 


 
 
May 19, 2009 3:10 pm US/Eastern  


Obama Heralds New Fuel, Emission Standards (KDKA News) 
 
President Announces National 35.5 MPG Efficiency Standard, Pollution Reduction Plan; 
Vehicles Will Cost $1,300 More 
Stating that "the status quo is no longer acceptable," President Barack Obama on 
Tuesday announced a new fuel and emission standard that he says will, at last, put the 
United States on the road to a cleaner environment and better fuel efficiency. 
 
The plan creates the first-ever national emissions limits for vehicles and sets the overall 
or industry average fuel efficiency standard at 35.5 miles per gallon, an increase of 
more than 8 miles per gallon per vehicle. It is aimed at saving billions of barrels of oil, 
although it also is expected to cost consumers an additional $1,300 per vehicle by 2016. 
 
"We will save 1.8 billion barrels of oil over the lifetime of the vehicles sold in the next five 
years," the president said. "Just to give you a sense of magnitude, that's more oil than 
we imported last year from Saudi Arabia, Venezuela, Libya, and Nigeria combined." 
 
Mr. Obama argued that "everyone wins" with the plan, which has been heralded both by 
automakers and environmentalists, despite the increase cost per vehicle. He said 
consumers benefit because "the cost of driving these vehicles will go down as drivers 
save money at the pump." 
 
"In fact, over the life of a vehicle, the typical driver would save about $2,800 by getting 
better gas mileage," he said. 
 
The plan also would effectively end a feud between automakers and statehouses over 
emission standards - with the states coming out on top but the automakers getting the 
single national standard they've been seeking and more time to make the changes. 
 
"This is truly historic," Carol Browner, Mr. Obama's top aide on energy and climate 
matters, told CBS' The Early Show Tuesday. 
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Obama's proposed change in rules would for the first time combine pollution reduction 
from vehicle tailpipes with increased efficiency on the road. It would be the equivalent of 
"taking 58 million cars off the road for an entire year," the president said. 
 
New vehicles would be 30 percent cleaner and more fuel-efficient by the end of the 
program. 
 
The plan, to be proposed in the Federal Register of pending rules and regulations, must 
still clear procedural hurdles at the Environmental Protection Agency and the 
Transportation Department. Automakers expressed their support for the plan. "We're all 
agreeing to work together on a national program," said Dave McCurdy, president and 
CEO of the Alliance of Automobile Manufacturers. 
 
Administration officials said consumers were going to pay an extra $700, anyway, for 
mileage standards that had already been approved. The Obama plan adds another 
$600 to the price of a vehicle, a senior administration official said, bringing the total cost 
to $1,300 by 2016. 
 
Under the changes, the overall fleet average would have to be 35.5 mpg by 2016, with 
passenger cars reaching 39 mpg and light trucks hitting 30 mpg under a system that 
develops standards for each vehicle class size. Manufacturers would also be required to 
hit individual mileage targets. 
 
Browner, who headed the EPA during the Clinton administration, said the industry told 
the administration "they wanted to make cleaner cars and what they needed was the 
government to give them predictability and certainty so that they could make the 
investments toward cleaner cars." 
 
In a battle over emission standards, California, 13 other states and the District of 
Columbia have urged the federal government to let them enact more stringent 
standards than the federal government's requirements. The states' regulations would 
cut greenhouse gas emissions by 30 percent in new cars and trucks by 2016 - the 
benchmark Obama planned to unveil for vehicles built in model years 2012 and beyond. 
 
The Obama plan gives the states essentially what they sought and more, although the 
buildup is slower than the states sought. In exchange, though, cash-strapped states 
such as California would not have to develop their own standards and enforcement 
plan. Instead, they can rely on federal tax dollars to monitor the environment. 
 
The auto industry will be required to ramp up production of more fuel-efficient vehicles 
on a much tighter timeline than originally envisioned. It will be costly; the Transportation 
Department last year estimated that requiring the industry to meet 31.6 mpg by 2015 
would cost nearly $47 billion. 
 
But industry officials - many of whom are running companies on emergency taxpayer 
dollars - said Obama's plan would help them because they would not face multiple 
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emissions requirements and would have more certainty as they develop their vehicles 
for the next decade. 
 
Auto executives, including General Motors Corp. CEO Fritz Henderson, and executives 
from Ford Motor Co., Toyota Motor Corp., Honda Motor Co., Daimler AG and others 
planned to attend the White House event along with United Auto Workers President 
Ron Gettelfinger, Michigan Gov. Jennifer Granholm and California Gov. Arnold 
Schwarzenegger. 
 
"Ending our dependence on oil, indeed, ending our dependence on fossil fuels, 
represents perhaps the most difficult challenge that we have ever faced, not as a party, 
not as a set of separate interests, but as a people," the president said in announcing the 
plan. 


 


Obama wants increased fuel efficiency, less smog (Associated Press) 


Story also appeared: Monterey County Herald  
 
By KEN THOMAS and PHILIP ELLIOTT Associated Press Writers 
Updated: 05/19/2009 10:17:50 AM PDT 
WASHINGTON—President Barack Obama outlined Tuesday the nation's first 
comprehensive effort to curb vehicle emissions while cutting dependence on imported 
oil, calling the plan an historic turning point toward a "clean-energy economy."  


Joined in the White House Rose Garden by leaders of the auto industry, labor, 
government officials and key national and state political leaders, Obama said the 
agreement that once would have been "considered impossible" was what he termed a 
"harbinger of a change in the way business is done in Washington."  


The two-pronged approach to problems that compound threats to the global 
environment marks the latest in a series of shifts by the Obama administration away 
from the policies of his conservative predecessor, former President George W. Bush.  


"As a result of this agreement," Obama said, "we will save 1.8 billion barrels of oil over 
the lifetime of the vehicles sold in the next five years. And at a time of historic crisis in 
our auto industry, this rule provides the clear certainty that will allow these companies to 
plan for a future in which they are building the cars of the 21st century."  


He said the new rules amounted to removing 177 million cars from the roads over the 
next 6 1/2 years.  


In that period, the savings in oil burned to fuel American cars, trucks and buses would 
amount to last year's combined U.S. imports from Saudi Arabia, Venezuela, Libya and 
Nigeria.  
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While the new fuel and emission standards for cars and trucks will save billions of 
barrels of oil, they are expected to cost consumers an extra $1,300 per vehicle by the 
time the plan is complete in 2016. Obama said the fuel cost savings would offset the 
higher price of vehicles in three years.  


While requiring that vehicle carbon dioxide emissions be reduced by about one-third by 
the target date, the plan requires the auto industry to be building vehicles that average 
35.5 miles per gallon.  


The plan also would effectively end a feud between automakers and statehouses over 
emission standards—with the states coming out on top but the automakers getting the 
single national standard they've been seeking and more time to make the changes.  


The plan, to be proposed in the Federal Register of pending rules and regulations, must 
still clear procedural hurdles at the Environmental Protection Agency and the 
Transportation Department. Automakers expressed their support for the plan. "We're all 
agreeing to work together on a national program," said Dave McCurdy, president and 
CEO of the Alliance of Automobile Manufacturers.  


Administration officials said consumers were going to pay an extra $700, anyway, for 
mileage standards that had already been approved. The Obama plan adds another 
$600 to the price of a vehicle, a senior administration official said, bringing the total cost 
to $1,300 by 2016.  


Under the changes, the overall fleet average would have to be 35.5 mpg by 2016, with 
passenger cars reaching 39 mpg and light trucks hitting 30 mpg under a system that 
develops standards for each vehicle class size. Manufacturers would also be required to 
hit individual mileage targets.  


In a battle over emission standards, California, 13 other states and the District of 
Columbia have urged the federal government to let them enact more stringent 
standards than the federal government's requirements. The states' regulations would 
cut greenhouse gas emissions by 30 percent in new cars and trucks by 2016—the 
benchmark Obama planned to unveil for vehicles built in model years 2012 and beyond.  


The Obama plan gives the states essentially what they sought and more, although the 
buildup is slower than the states sought. In exchange, though, cash-strapped states 
such as California would not have to develop their own standards and enforcement 
plan. Instead, they can rely on federal tax dollars to monitor the environment.  


The auto industry will be required to ramp up production of more fuel-efficient vehicles 
on a much tighter timeline than originally envisioned. It will be costly; the Transportation 
Department last year estimated that requiring the industry to meet 31.6 mpg by 2015 
would cost nearly $47 billion.  
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But industry officials—many of whom are running companies on emergency taxpayer 
dollars—said Obama's plan would help them because they would not face multiple 
emissions requirements and would have more certainty as they develop their vehicles 
for the next decade.  


Associated Press writers Ben Feller, Ken Thomas and Dina Cappiello contributed to this 
report. 


 


Ind. plant settles with EPA over air emissions (Associated Press)  


This story also appeared: Chicago Tribune 
 
Associated Press 
10:52 AM CDT, May 19, 2009 
MONTPELIER, Ind. 
Federal regulators have reached a settlement with a northern Indiana automotive parts 
plant accused of clean air violations.  
 
The U.S. Environmental Protection Agency says BRC Rubber and Plastics Inc. will pay 
about $18,000 in penalties and spend $82,000 to upgrade its auto parts factory and 
coating plant.  
 
The company has agreed to retrofit two of its coating lines in Montpelier about 35 miles 
south of Fort Wayne and operate the equipment for at least five years.  
 
The EPA says the agreement resolves allegations that the BRC plant violated federal 
clean-air regulations and its state permit. BRC was accused of releasing excessive 
levels of air pollution that contributes to smog formation and can cause respiratory 
problems in some people.  
 
 
 
May 19, 2009 


EPA: BRC agrees to fine, upgrade in pollution response (Bluffton News-Banner) 
 
By Dave Schultz 
A deal announced this morning by the U.S. Environmental Protection Agency knocks 
down a proposed fine to the owners of a Montpelier manufacturing facility. The 
agreement, however, requires the company — BRC Rubber and Plastics Inc. — to 
make improvements at the plant that will reduce air pollution. 


In January, the EPA’s Region 5 office in Chicago announced it would seek $109,784 in 
fines for air pollution violations at the BRC plant at 623 Monroe St. in Montpelier. The 



http://www.news-banner.com/index/news-app/author.Dave%20Schultz
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EPA alleged BRC emitted excessive amounts of hazardous air pollutants in violation of 
federal regulations and its state operating permit. 


 


CBS’s Smith: ‘How Overdue’ Are Fuel Emissions Standards? (NewsBusters) 
 
By Kyle Drennen (Bio | Archive) 
May 19, 2009 - 12:03 ET 
While reporting on the Obama administration’s plan to impose higher fuel standards on 
cars and trucks on Tuesday’s CBS Early Show, co-host Harry Smith asked Obama 
environmental advisor Carol Browner: "As a former long-time administrator of the EPA, 
how overdue is this?" Browner replied: "It is long overdue. You know, Congress stood in 
the way of tougher fuel economy standards for a long time. That finally was fixed."  


Smith did question the higher price of cars for consumers that would result from the 
tougher standards: "With the added price tag cost to these average vehicles, and much 
higher -- higher gas mileage and fewer emissions, what is my incentive, what is my 
dollar incent – incentive to buy a car like this?" Browner argued that consumers would 
save money in the long-run due to better gas mileage: "...whether you want to buy a 
bigger car or a smaller car, they will all be more efficient, and cleaner. So we're 
preserving the consumer choice, but giving every consumer the opportunity to save 
money at the pump." Smith replied: "Will SUVs and pickup trucks go the way of the 
dinosaur, though?" 


Despite Browner’s assurances, Smith fretted that low gas prices would be a disincentive 
for consumers to want to spend more money on cars themselves: "But we're seeing 
now with the price of gas going down that people are -- are less apt to buy these lower 
fuel vehicles -- lower fuel-burning vehicles?" At the end of the interview he asked about 
a possible solution to that problem: "And do you anticipate a higher national gas 
tax?" Browner dodged the issue: "What we think the consumer wants are cleaner cars 
and that's what the President is announcing today." 


Prior to Smith’s interview with Browner, correspondent Bill Plante reported on the 
proposed fuel standards: "These are dramatically higher emissions standards. They are 
designed to satisfy the auto industry, give them uniform goals, and at the same time, 
satisfy states like California, which want tougher pollution limits." A clip of David Weiss 
from the left-wing Center for American Progress offered glowing support of the plan: 
"This is a win-win-win. We're going to cut pollution, reduce oil use, and build cleaner 
cars for the world's market." 



http://newsbusters.org/bios/kyle-drennen.html

http://newsbusters.org/blogs/kyle-drennen
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Plante did acknowledge some criticism: "But critics say there's no evidence that new 
standards will clean up the environment. And they charge the White House is pushing 
the move on struggling automakers who can't afford to fight the plan." The toughest 
"critic" Plante could find was Cliff Winston from the left-leaning Brookings Institution, 
who simply explained the weak position of American auto companies: "If they were to 
resist now, that would probably lead to a public outcry, and you know, be the end of any 
help for subsidies and bailouts that they're going to get." 


Plante concluded his report with talking points similar to those of Browner: "Now, the 
administration says that the new standards will save nearly 2 billion barrels of oil. But 
they come at a cost, of about $1,300 a car by 2016. Of course, you make some of that 
up in using less fuel." 


Here is the full transcript of the segment: 


7:00AM TEASE: 


JULIE CHEN: President Obama gets tough with automakers today as he gets set to 
announce strict new emissions standards for cars and trucks. But will going green lead 
to sticker shock? We'll head to the White House to find out. 


7:05AM SEGMENT:  


JULIE CHEN: Later today, President Obama is expected to announce sweeping new 
plans for the first-ever government control on car and truck emissions. CBS News 
senior White House correspondent Bill Plante joins us with the story. Good morning, 
Bill. 


BILL PLANTE: Good morning, Julie. These are dramatically higher emissions 
standards. They are designed to satisfy the auto industry, give them uniform goals, and 
at the same time, satisfy states like California, which want tougher pollution limits. The 
new national standards combine gas mileage and tail pipe greenhouse gas emissions. 
By 2016 cars will have to average 42 miles per gallon, light trucks 27, for a fleet average 
of 35 miles per gallon. A big jump from the current 25 miles a gallon. 


DANIEL WEISS [CENTER FOR AMERICAN PROGRESS]: This is a win-win-win. We're 
going to cut pollution, reduce oil use, and build cleaner cars for the world's market.  
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PLANTE: Joining the President today, the governors of Michigan and California, along 
with many auto executives. But critics say there's no evidence that new standards will 
clean up the environment. And they charge the White House is pushing the move on 
struggling automakers who can't afford to fight the plan. 


CLIFF WINSTON [BROOKINGS INSTITUTION]: If they were to resist now, that would 
probably lead to a public outcry, and you know, be the end of any help for subsidies and 
bailouts that they're going to get. 


PLANTE: Now, the administration says that the new standards will save nearly 2 billion 
barrels of oil. But they come at a cost, of about $1,300 a car by 2016. Of course, you 
make some of that up in using less fuel. Harry. 


HARRY SMITH: Bill Plante at the White House this morning. Thank you. Joining us now 
from Washington, Carol Browner, the President's top adviser on energy and climate 
matters. Good morning. 


CAROL BROWNER: Good morning. 


SMITH: You have the cooperation of the auto companies on this, which is maybe some 
surprise to some folks. But these are huge, significant changes. Are you confident these 
companies can do it in this short time frame? 


BROWNER: We are. We worked very, very closely with all of the car companies, with 
California, with the environmental groups, to achieve this agreement, and to propose 
these national standards. This is truly historic. We will give the American people 
cleaner, more fuel efficient cars, and give the companies the certainty and predictability 
they need to make those cars. 


SMITH: As a former long-time administrator of the EPA, how overdue is this? 


BROWNER: It is long overdue. You know, Congress stood in the way of tougher fuel 
economy standards for a long time. That finally was fixed. But what we've done here 
today is we've taken both the EPA and the DOT authority. We've recognized California's 
request for cleaner cars. We've woven it together to give people what they want. 


SMITH: Help us understand incentive, though, for buyers. Because right now, the price -
- average price of a gallon of gas is about $2.50 around the country. With the added 
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price tag cost to these average vehicles, and much higher -- higher gas mileage and 
fewer emissions, what is my incentive, what is my dollar incent – incentive to buy a car 
like this? Why wouldn't I just hang onto my old, heavy pickup truck? 


BROWNER: Well, you save money every time you go to the pump. Your car will go 
further on a gallon of gas- 


SMITH: But we're seeing now with the price of gas going down that people are -- are 
less apt to buy these lower fuel vehicles -- lower fuel-burning vehicles? 


BROWNER: Well, historically, the program was a fleet average. And so you off set your 
bigger cars by making smaller cars. What we're doing here is proposing standards for 
every category of car. So whether you want to buy a bigger car or a smaller car, they 
will all be more efficient, and cleaner. So we're preserving the consumer choice, but 
giving every consumer the opportunity to save money at the pump. 


SMITH: Will SUVs and pickup trucks go the way of the dinosaur, though? Will they look 
anything the way they look now? 


BROWNER: What we've done here is set standards for them so they will be cleaner. 
But for those consumers who want to continue to buy those vehicles, they can do so, 
they'll just be cleaner and that's better for the environment and better for the consumer. 


SMITH: And do you anticipate a higher national gas tax?  


BROWNER: What we think the consumer wants are cleaner cars and that's what the 
President is announcing today.  


SMITH: Okay. Alright, thanks so much, Carol Browner, do appreciate it. 


BROWNER: Thanks.  


—Kyle Drennen is a news analyst at the Media Research Center. 


 


Obama to reveal car pollution rules (Associated Press) 
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President Barack Obama is to announce plans for the US's first ever national pollution 
standards for cars and tough new targets on fuel efficiency. 


Under the plans, vehicles sold will have to conform with rules that will see a cut of 
around one third in carbon dioxide output by 2016 and a 30% improvements in fuel 
economy. 


The move marks a further shift away from the environmental policies of Mr Obama's 
predecessor, President George W Bush. 


A senior White House official said that the new rules would equate to taking 177 million 
cars off the road or shutting down 194 coal plants. 


Under the proposals, car makers will have to conform to rules that will see vehicles run 
at an average 35.5 miles per gallon (mpg), up from the current average of 25 mpg. For 
cars the target will be 39 mpg, while for trucks the goal will be 30 mpg. 


The programme is due to begin in 2012, with the plan taking full effect four years later in 
2016. The announcement will mark the latest move by Mr Obama to distance the US 
from Bush era policy. 


In January he opened the way for states to impose stricter pollution laws by ordering the 
Environment Protection Agency to review its decision to reject a Californian request to 
set it's own exhaust pipe standards. 


The proposed national standards have been welcomed by the US's auto industry. 


Dave McCurdy, president and chief executive of the Alliance of Automobile 
Manufacturers, said: "For seven long years, there has been a debate over whether 
states or the federal government should regulate autos. President Obama's 
announcement ends that old debate by starting a federal rulemaking to set a national 
programme." 


He added: "Automakers are committed to working with the President to develop a 
national programme administered by the federal government. What's significant about 
the announcement is it launches a new beginning, an era of cooperation. The President 
has succeeded in bringing three regulatory bodies, 15 states, a dozen automakers and 
many environmental groups to the table." 


 


ABC's Diane Sawyer Pleads for European-style Gas Tax (NewsBusters) 
 
By Scott Whitlock (Bio | Archive) 
May 19, 2009 - 11:01 ET 



http://newsbusters.org/bios/scott-whitlock.html

http://newsbusters.org/blogs/scott-whitlock
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"Good Morning America" co-host Diane Sawyer on Tuesday aggressively lobbied for 
the Obama administration to install a European-style gas tax on the United States. 
Talking to Carol Browner, Assistant to the President for Energy and Climate Change, 
about Obama's plans for increased fuel standards, she began, "Why not just go to a gas 
tax, for instance, which would accomplish a reduction in the use of gasoline, 
dependence on foreign oil right away?" Sawyer would proceed to ask variations on this 
question six times.  


Citing calls for a gas tax by New York Times columnist Tom Friedman, she pressed, "If 
you really want to change the fuel patterns of this country, and if you want to 
reduce dependence on foreign oil, not by 2015 or 2016, but right now, there is one 
way to do it. It's the way Europe has been doing it. And that is a gasoline tax." 
Browner mostly dodged the question and focused on new fuel and environmental 
standards. Sawyer, however, would not be deterred. She fretted, "Do you think the gas 
tax approach is right or wrong? Or just politically unacceptable?" Not liking the non-
answers, the ABC host argued, "So, no gas tax ever, as far as you're concerned?"  


It soon became clear this would be the focus of almost the entire interview. Sawyer 
grilled, "I have a feeling we're in a standoff on this question here. It's that 
politically explosive?" After asking one question on another topic, the anchor returned 
to her quest for higher taxes. She queried, "I'm asking one more time here. If a gas tax 
reduces dependence on foreign oil and changes the foreign political dependency 
immediately, why not be for it right now?"  


Now, at no time did Sawyer speculate or consider the consequences of raising taxes in 
a recession. She didn't wonder what effect higher taxes has had on Europe. Instead, 
she repeatedly pushed the Obama administration to the left, practically begging for 
higher taxes.  


A transcript of the segment, which aired at 7:04am on May 19, follows:  


DIANE SAWYER: Other questions arising this morning. Why not just go to a gas tax, 
for instance, which would accomplish a reduction in the use of gasoline, 
dependence on foreign oil right away? One of the questions we posed just a few 
minutes ago when we talked to Carol Browner, who is the Assistant to the President for 
Energy and Climate Change. Ms. Browner, so good to have you with us this morning. 
Good morning.  
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CAROL BROWNER (Assistant to the President for Energy and Climate Change): Thank 
you.  


SAWYER: First, let me just ask this one. It's counterintuitive- the time when the car 
companies seem to be teetering so badly, to be saying to them, okay, retool for some 
$40 billion or more?  


BROWNER: Well, Diane, we worked with all of the car companies and ten of the CEOs 
will be joining the President here today at the White House. And what they told us over 
and over again is they wanted to make more fuel-efficient. They wanted to make more 
cleaner cars. And what they needed was the government to give them the predictability 
and certainty so that they could make the investments towards cleaner cars. And that's 
what the President announces today.  


SAWYER: Again, I guess they want the government to ensure that everybody is going 
to be doing this at once. But let me ask you about what Tom Friedman, the columnist 
from the New York Times, and others have been saying. If you really want to change 
the fuel patterns of this country, and if you want to reduce dependence on foreign 
oil, not by 2015 or 2016, but right now, there is one way to do it. It's the way 
Europe has been doing it. And that is a gasoline tax. And he said you can phase it 
in over two years, 10 cents a month. It will not be that onerous. And Americans stand 
ready.  


BROWNER: Well, what we're doing is we're using the laws on the books today, which 
allow us to set fuel efficiency standards and we're setting the first ever greenhouse gas 
pollution standards. And what this means is, we're going to be able to reduce our 
dependence on oil by 1.8 billion barrels over the life of the program.  


SAWYER: Do you think the gas tax approach is right or wrong? Or just politically 
unacceptable?  


BROWNER: I think what we're doing today is right. I think putting these standards, 
proposing these standard, moving forward, working with car companies, working in 
partnership is what we need to be doing.  


SAWYER: So, no gas tax ever, as far as you're concerned?  
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BROWNER: We're doing what we think the right today, which is setting fuel efficiency, 
greenhouse standards.  


SAWYER: I have a feeling we're in a standoff on this question here. It's that 
politically explosive? 


BROWNER: Well, we work, obviously, within the laws on the books. And what we're 
using is the President's executive authority to propose these standards. And it is the 
first-ever time that EPA And DOT Have taken their existing individual authorities and 
woven them together so that we can give the American public and the car companies 
what they want.  


SAWYER: Let me just ask one more question here. As we know for cars, you're talking 
about reduction from 27.5 miles a gallon, up to 39 miles per gallon. Also, light trucks. 23 
up to 30. But what about Hummers, which are getting about eight to ten miles a gallon? 
What are you going to do about them?  


BROWNER: Well, all cars and light-duty trucks are included. So, Hummers would be 
included. And in every, single category they have to improve their fuel efficiency. This 
isn't simply about looking across the fleet, and so, therefore, if you make a big car, you 
have to make smaller cars. This is about every, single category of vehicles becoming 
more fuel-efficient and reducing their greenhouse gas pollution.  


SAWYER: I'm asking one more time here. If a gas tax reduces dependence on 
foreign oil and changes the foreign political dependency immediately, why not be 
for it right now?  


BROWNER: Well, what the President is announcing today, these proposed national 
standards will achieve the greatest reduction in oil use that we've seen in a very, very 
long time. 1.8 billion barrels of oil will be reduced over the life of the program.  


SAWYER: Again, we thank you so much, Ms. Browner. As we said, it's a big day at the 
White House, a big announcement. And we're grateful to you for joining us.  


BROWNER: Thank you.  


—Scott Whitlock is a news analyst for the Media Research Center. 







 60 


 


Big Hoquiam biodiesel plant idled (Associated Press)  


This story also appeared: Mid Columbia Tri City Herald  
 
The Associated Press 
Tuesday, May. 19, 2009 
SEATTLE The $88 million biodiesel plant that opened to the applause of politicians in 
2007 at Hoquiam now sits idle. 


Imperium Renewables founder and CEO John Plaza says the biodiesel market slumped 
when petroleum prices fell. 


He told The Seattle Times he hopes to restart the plant next year, depending on new 
Environmental Protection Agency rules on biofuels. Some scientists say biodiesel made 
from canola and soybeans doesn't do enough to reduce greenhouse gases.  


When it began operations, Imperium's 100 million-gallon-a-year plant was one of the 
largest in the United States. It employed 120 people. Since then the Seattle-based 
company has laid off about 75 percent of its workers.  


 
 


Obama unveils dual standard for fuel economy, emissions (Greenwire) 
 
Josh Voorhees and Robin Bravender, E&E reporters 
05/19/2009 
President Obama today unveiled new national auto standards that will accelerate 
increases in auto fuel economy and impose the first-ever national greenhouse gas 
emissions standard on cars and trucks. 


"In the past, an agreement such as this would have been considered impossible," the 
president said in a Rose Garden speech. "That is why this announcement is so 
important, for it represents not only a change in policy in Washington, but the harbinger 
of a change in the way business is done in Washington." 


The proposal would blend legal authority the Supreme Court granted U.S. EPA to 
regulate greenhouse gas emissions in its 2007 Massachusetts v. EPA decision with the 
Transportation Department's right to regulate fuel economy under the corporate average 
fuel economy, or CAFE, program, while still preserving California's right to regulate air 
pollution under the Clean Air Act. 


Joining the president at the White House event were top executives from 10 major 
automakers, including Fritz Henderson, who became president of General Motors Corp. 
in March after Obama ousted Rick Wagoner as head of the company. 
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"At a time of historic crisis in our auto industry, this rule provides the clear certainty that 
will allow these companies to plan for a future in which they are building the cars of the 
21st century," Obama said. 


Also on stage with Obama were Transportation Secretary Ray LaHood, who currently 
oversees the CAFE program, EPA Administrator Lisa Jackson and White House energy 
and climate adviser Carol Browner. 


The proposed rulemaking will be a joint effort between EPA and DOT and will mandate 
a 5 percent annual increase in fuel economy for model years 2012 through 2016. It 
would push CAFE standards to a fleetwide average of 35.5 miles per gallon by 2016, 
four years ahead of the schedule Congress laid out in a 2007 energy law. 


The announcement will not specifically grant California the waiver it needs to enforce its 
standards, but it would appear to make EPA's forthcoming decision on the issue moot. 
The White House said that if EPA does ultimately grant the waiver later, California has 
agreed to defer to the national standard through 2016 -- and that if the waiver request is 
rejected, the proposal will move forward regardless. 


In addition, the rulemaking would limit the amount of greenhouse gas emissions from 
passenger cars and light trucks, the first-ever such standard for the vehicles. A draft of 
the rule has not yet been released, but a White House spokesperson said the limit 
would be set at 250 grams per mile per vehicle in 2016. 


Endangerment finding 


The proposal has spurred concerns that the Obama administration has prejudged the 
outcome of its proposed "endangerment" finding, which is still undergoing a public 
comment period. 


"A commitment to regulate greenhouse gases for cars brings with it a final 
endangerment determination, so the decision to regulate greenhouse gases from cars 
indicates that they plan to finalize the endangerment determination," said Roger 
Martella, who was EPA general counsel under President George W. Bush. 


In April, EPA released a proposed finding that greenhouse gases threaten public health 
and welfare. The agency also proposed to find that emissions of carbon dioxide and 
other greenhouse gases from new motor vehicles are contributing to this mix of 
greenhouse gases in the atmosphere and therefore also threaten public health and 
welfare. Such a finding would require the agency to regulate tailpipe emissions under 
the Clean Air Act. 


EPA will hold the second of two public hearings on the finding on Thursday. The public 
comment period ends June 23. 
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It comes as no surprise that EPA plans to finalize the endangerment finding, Martella 
said, but he said the sequencing was troubling. "It is important in a public comment 
process to consider all the views that are submitted and to respond to the views before 
finalizing a decision," he said. 


Jeff Holmstead, an attorney at Bracewell & Giuliani and former EPA air chief under 
Bush, said, "They'll have a real legal problem if it looks like they've prejudged the 
endangerment finding." 


But Dan Becker, director of the Safe Climate Campaign, said today's proposal was 
consistent with the Supreme Court's Massachusetts v. EPA ruling, which affirmed EPA's 
authority to regulate greenhouse gas emissions. 


"I don't think that there's any doubt that global warming poses a threat to health and 
welfare, and I think the final formal finding will be forthcoming," Becker said. He added 
that the administration did not issue any formal regulations today; it merely laid out 
plans for the future. 


Industry praise, but 'still more to talk about' 


Automakers have a long history of opposing increased federal regulation, but their fears 
that the waiver would be granted spurred their embrace of new CAFE standards crafted 
by DOT. Today, auto industry officials applauded the president's effort to bring together 
a wide range of stakeholders to hammer out what one trade group described as "broad 
outlines of an agreement." 


"What's significant about the announcement is it launches a new beginning, an era of 
cooperation," said Dave McCurdy, president of the Alliance of Automobile 
Manufacturers, a trade group representing Detroit's Big Three, Toyota Motor Co. and 
other carmakers. "The president has succeeded in bringing three regulatory bodies, 15 
states, a dozen automakers and many environmental groups to the table. We're all 
agreeing to work together on a national program." 


Still, while McCurdy and many of the alliance lauded the move towards a national 
program -- something the industry has increasingly called for in the face of California 
and other states' efforts to regulate emissions -- McCurdy made it clear that the 
proposed rulemaking was still a work in progress. 


"The debate over who sets CO2 and fuel economy standards for autos has been 
decided, but there is still more to talk about," he said in a statement. "We have the 
broad outlines of an agreement, but we will need to work closely with NHTSA, EPA and 
California in the rulemaking process to resolve multiple issues, trying to fit all the 
elements together into one program. There is a strong commitment from everyone to 
move past any hurdles that may arise as we work through differences in the way these 
two federal agencies set standards." 
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Obama's announcement, likewise, was billed as an important first step by the 
Association of International Automobile Manufacturers, which represents Nissan Motor 
Co., Honda Motor Co. and a dozen other international carmakers. 


"Today's actions begin the process of aligning EPA, DOT and California requirements, 
an action that AIAM has been urging for the past several years," said Michael Stanton, 
the group's president. "We will work diligently with all interested parties to ensure the 
adoption of the best program possible." 


 
 


HAZARDOUS  WASTES 
================================================================== 


Tri-Party Agreement stands 20 years later (Mid Columbia Tri City Herald) 
 
By Annette Cary, Herald staff writer 
Tuesday, May. 19, 2009 
Twenty years ago this month the Tri-Party Agreement was signed, laying out a plan to 
clean up the massive radioactive and hazardous waste contamination at Hanford within 
30 years. 


The Department of Energy and its two new regulators signed the document, though 
they did not really know how contaminated the 586 square miles of the nuclear 
reservation were and the technology did not exist to do the work. 


Nuclear cleanup on such a massive scale had never been attempted.  


Randy Smith, now retired, led negotiations for the Environmental Protection Agency. 
After working 13 months on the document, regulators were proud of the plan, but a 
round of public meetings drew criticism. 


He remembers one man pointing a finger at him and demanding, "Can you guarantee 
me this site will be completely clean in 30 years?" 


"I said, 'No. But I can tell you it will be a lot cleaner than it is toda,' " he remembered. 


And it is, he said. "It's a lot cleaner and a lot further along. But is it far enough? No." 


That seems to be the story of the Tri-Party Agreement. 


There's no hope Hanford will be cleaned up in 30 years. DOE estimates radioactive 
waste treatment at the vitrification plant will be done in 2047. 
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Washington state has sued DOE over missed Tri-Party Agreement deadlines, but the 
state still sees the agreement as an essential tool, said Jay Manning, director of the 
Washington State Department of Ecology. "We are demonstrating to the whole world we 
can clean up a site like Hanford," he said. 


And large parts of the site will be clean in 30 years. 


DOE is working to shrink the contaminated area of the site to 75 square miles at its 
center by 2015. That means the security zone around the site -- now the Hanford Reach 
National Monument -- and 210 square miles in the production portion of the site along 
the Columbia River should be mostly clean. 


"We've turned a corner where we can see where completing cleanup along the river is 
really tangible," said Dennis Faulk, program manager for EPA's Hanford Project Office. 


To understand how much has changed, you need to look back to a few years before the 
Tri-Party Agreement was signed, said Manning, who worked on the agreement as a 
state assistant attorney general. 


Hanford was still producing plutonium for nuclear weapons and was shrouded in 
secrecy. DOE had an attitude of "we know best," Manning said, and resented oversight. 


But the times were changing. National media were writing investigative stories about 
DOE sites and their lack of oversight, Manning said.  


The Natural Resources Defense Council won a lawsuit making clear that states had 
authority to oversee the hazardous waste component of mixed radioactive materials. 
Congress also amended the Superfund law to include sites such as Hanford. 


The Tri-Party Agreement avoided a lawsuit over DOE failing to meet new cleanup 
standards by laying out a framework for cleanup and setting deadlines. 


To date, 1,264 enforceable deadlines, or milestones, have been set in the agreement, 
according to DOE. Of those, 1,030 have been completed. Among those that have come 
due, 41 have been missed. 


But the document is constantly changing, with some deadlines modified as new wastes 
are found. In other cases, DOE has been fined for missing deadlines. 


Manning had doubts when the agreement was signed that some of the work could be 
done, such as emptying 53 million gallons of waste stored in underground tanks and 
moving wastes from older tanks to sturdier double-shell tanks. 


"I knew it needed to happen," he said. "But would it really happen? I was not so sure." 


By emptying seven tanks so far, Hanford workers have shown it can be done, he said. 







 65 


The agreement forces DOE to invent the technologies needed for cleanup, he said. 
That ranges from ways to get high-level radioactive waste out of enclosed underground 
tanks to building the vitrification plant that will treat radioactive wastes of a complexity 
and on a scale never attempted before. 


"It's surprising it's been this expensive and taken this long," Manning said, adding what 
is being done at Hanford is "historic and incredibly significant." 


The state believes the Tri-Party Agreement will continue to drive cleanup at Hanford, 
although it is seeking a consent decree enforceable by the court to speed tank waste 
treatment. 


The agreement says the tanks are to be emptied by 2018 -- a year before the 
vitrification plant is expected to be ready. The waste also is supposed to be treated by 
2028, but DOE could miss that by almost two decades. 


There also have been successes under the agreement, starting with an end to the 
practice of discharging contaminated liquids into drain fields at Hanford. EPA also points 
out as a success the methods developed to treat contaminated ground water and to 
clean chemicals from soil. 


An ongoing success has been driving the congressional appropriation for cleanup by 
laying out work plans, Manning said. The work requires about $2 billion annually in 
federal money. 


Although DOE has been fined for missed deadlines, it considers the Tri-Party 
Agreement "extremely valuable," said Dave Brockman, manager of the DOE Hanford 
Richland Operations Office. 


"When we get down to tough decisions, the framework is in the TPA," he said. "It will be 
relevant until we're done."  


 
 
 


TOXICS 
================================================================== 
Wednesday, May. 20, 2009 


EPA: Sulfur, acids found in drywall (Bradenton Herald) 
 
By DUANE MARSTELLER - dmarsteller@bradenton.com  
MANATEE — Federal scientists have found several distinct differences in Chinese and 
U.S. drywall samples they analyzed, but they say more testing is needed to determine 
what the differences mean. 
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The Chinese samples contained sulfur and two forms of an acid commonly found in 
acrylic paint while the U.S. samples did not, the U.S. Environmental Protection Agency 
said in a report released Tuesday. The Chinese samples also had higher levels of 
strontium — a metallic element — than their U.S. counterparts, the EPA said. 
But the agency cautioned that it needs to do more testing to determine if the Chinese 
drywall’s physical characteristics are causing foul odors, corroded metal and health 
ailments, as homeowners in Florida and a dozen other states allege. That testing should 
include indoor-air sampling for potential health risks, it said.  
“The analysis was conducted to identify the elemental material contained in the drywall 
samples and is not itself intended to establish a definitive link between the drywall and 
the conditions being observed in houses,” the report said. 
Sens. Bill Nelson, D-Fla., and Mary Landrieu, D-La., who pushed for the EPA testing, 
plan to ask Congress again today to set aside $2 million in emergency funding for more 
in-depth testing and a public-awareness campaign. 
“We now know there are three things in there that aren’t in other drywall samples,” 
Nelson said. “We’ve got the ‘what’ and now we need the ‘why’ and how do we fix it. In 
the end, I think all this stuff is going to have to be ripped out.” 
The EPA’s initial results mirror those previously reported by Florida health officials, who 
said limited testing by an independent laboratory found higher levels of sulfuric and 
organic compounds in Chinese drywall. 
A Centers for Disease Control and Prevention laboratory in Edison, N.J. tested two 
samples of Chinese drywall pulled from Florida homes and four domestic samples 
purchased at nearby stores for the EPA. 
Both Chinese samples contained sulfur and propanoic acid, also called propionic acid. 
A National Oceanographic and Atmospheric Administration chemical database called 
the latter a “colorless liquid with a sharp rancid odor” that “produces irritating vapor.”  
The scientists also said the foreign drywall contained strontium at levels two to 10 times 
greater than the domestic ones. Strontium is a soft metal often used in fireworks and 
flares, according to the U.S. Department of Energy. 
Also, the report said that scientists found “no evidence of fly ash in the Chinese drywall 
samples.” That is counter to several lawsuits that contend Chinese drywall 
manufacturers added the ash, a byproduct of coal-fired power plants, to their product. 
The report was released two days before a Senate subcommittee holds the first 
congressional hearing on the issue. Officials from several state and federal agencies 
investigating Chinese drywall, as well as a Cape Coral homeowner who has it in his 
home, are expected to testify.  
Also Tuesday, Norfolk, Va., became the first U.S. city to ban the use of Chinese drywall. 
Contractors must certify they are not using the product or they will not get a building 
permit, the Virginian-Pilot newspaper reported on its Web site.  


 


EPA: Analysis finds suspect materials in drywall (Associated Press) 
 
By CAIN BURDEAU – 8 hours ago  
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NEW ORLEANS (AP) — The Environmental Protection Agency has found suspect 
materials in Chinese-made drywall, adding weight to fears that the house-building staple 
may be causing corrosion in homes and possibly sickening people in several states. 


A report released Tuesday says the EPA tested Chinese-made wallboard in two Florida 
homes and discovered sulfur and two organic compounds associated with acrylic paint. 


The report says those chemicals were not found in four samples of American-made 
drywall. 


Several federal and state agencies are investigating complaints that Chinese-made 
drywall is corroding copper pipes, blackening jewelry and silverware and causing health 
problems. 


 


Chinese drywall differs, EPA says  (Times-Picayune) 
 
(New Orleans) 
May 20, 2009 Wednesday 
MONEY; Pg. 1 
Chinese drywall differs, EPA says; It has substances not in U.S. drywall 
By Kate Moran, Business writer 
An analysis by the U.S. Environmental Protection Agency shows that drywall from 
China, suspected of emitting noxious odors, contains substances not found in drywall 
produced in the United States.  
 
The analysis was conducted on only six drywall samples, and the EPA cautioned that 
the results did not establish a definitive link between the substances in the Chinese 
drywall and the problems reported by residents of Louisiana, Florida and other states, 
who claim the fumes damage copper wires and household appliances. 
 
All the same, the tests showed two samples of Chinese drywall contained sulfur that 
was not found in the domestic drywall. It also had much higher concentrations of 
strontium and two organic compounds associated with acrylic paint, which the domestic 
drywall did not contain. 
 
The EPA tested four samples of domestic drywall purchased in Edison, N.J., and two 
samples of Chinese drywall culled from households in Florida that had reported 
problems with the material. The agency acknowledged that the sample size was "very 
small" and not necessarily "representative of all drywall products." 
 
The Florida Department of Health has also conducted tests of the allegedly tainted 
drywall, and an EPA chemist noted in a letter that the state had not yet determined 
whether health problems reported by Florida residents are directly linked to the imported 
drywall. 
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"To date, a relatively low number of samples have been analyzed, and the emission 
levels detected from samples tested in the laboratory are far lower than those typically 
associated with such symptoms," Raj Singhvi, the EPA chemist, wrote to the U.S. 
Department of Homeland Security. 
 
U.S. Sen. Mary Landrieu, D-La., released the results of the EPA analysis Tuesday. She 
plans to host a news conference today with Sen. Bill Nelson, D-Florida, to request that 
Congress allocate $2 million in emergency money to help the U.S. Consumer Product 
Safety Commission expedite an investigation of the imported drywall. 
 
Landrieu also will testify Thursday on the matter before a subcommittee of the Senate 
Committee on Commerce, Science and Transportation. The senator said she would 
question federal witnesses and otherwise try to bolster federal response to the issue. 
 
The Commerce Committee has jurisdiction over the Consumer Product Safety 
Commission, an agency that Landrieu and Nelson believe has been too slow to respond 
to complaints about the drywall, which homeowners say emits odors akin to the smell of 
rotten eggs. 
 
Kate Moran can be reached at kmoran@timespicayune.com or 504.826.3491. 
 


Soil near Hegeler site will be tested for toxic metals (Urbana/Champaign News-
Gazette) 
 
By Tracy Moss  
Tuesday May 19, 2009 
Illinois 
HEGELER - Another round of testing for toxic metals will be done this summer and fall 
at more than 100 properties south of Danville near the former Hegeler Zinc smelter 
that's a U.S. Environmental Protection Agency superfund site. 


EPA officials will be taking about 10 soil samples from each property to test for the 
presence of lead, arsenic and other potentially toxic metals that may be leaching from 
the nearby smelter site, a 100-acre area about three miles south of Danville. 


From 1906 to 1955, a smelter operation there produced zinc products and sulfuric acid 
for industrial uses. Large amounts of slag waste, a by-product in the production 
process, was stored on-site in piles or spread on the ground throughout the facility. A 
significant amount of the slag within the facility is stored in a waste pile that occupies 
about 5.7 acres and rises 52 feet above ground. 


Federal officials have already started notifying property owners whose soil will be 
sampled this year. U.S. and state EPA officials and local health officials are making 



mailto:kmoran@timespicayune.com
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themselves available to the public on May 28 to answer questions and make a formal 
presentation on the testing and site cleanup process. 


In 2005, EPA added the Hegeler site to the national priorities list of the nation's most 
hazardous waste sites eligible for cleanup under the Superfund program. 


An in-depth study of the site in 2007 determined that significant contamination does 
exist, making it eligible for federal cleanup, which has not yet begun. But a round of 
testing of 107 nearby properties, some residences some just land, was also done in 
2007, and those samples did not identify any immediate threat to nearby residents. Only 
five properties tested positive for slightly elevated levels of lead, but the testing could 
not determine whether the increased levels were caused by the former smelter site. 


Lead can affect children the most, according to EPA officials, so anyone concerned can 
have their child screened for lead poisoning at the Vermilion County Health Department 
in Danville. The screening is $30 and the health department accepts Medicaid. 


Kolby Riggle, environmental health inspector at the health department, said screenings 
are done on children ages 6 months to 6 years, and all children entering preschool or 
elementary school are required to be tested for lead. 


In 2002, the Hegeler site was fenced, Riggle said, to keep people out of it and keep 
people from tracking it around or becoming exposed to it. 


This second round of sampling, which will not cost property owners, will focus on 
whether arsenic is present but also will test for other metals, according to Colleen 
Moynihan, EPA remedial project manager. 


She said the goal is to sample the same properties as were sampled in 2007, and most 
are just east of the Hegeler Zinc site. But the total number of properties sampled will 
depend on how many access agreements the agency gets, she said. The agency has 
sent access agreements to more than 100 affected property owners. 


Cleanup at the site will not begin for some time as EPA officials are still working to 
determine the parties responsible for the cleanup and then devise detailed cleanup 
plans. EPA officials estimate that cleanup plans won't be finalized until 2011. 


EPA officials said that long-term cleanup has been complicated, because one of the 
partly responsible parties, Millenium Petrochemicals, has declared bankruptcy. 
Ownership of the site has changed several times since the original contamination. 


Project meetings 


The Environmental Protection Agency and other state and local officials will be available 
on May 28 at Westville High School, 918 N. State St., Westville, to answer questions 
and take comments on the Hegeler Zinc cleanup process and soil sample testing. 
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From 9 a.m. to 4:30 p.m., officials will hold an informal open house in the Westville 
school district board room at the high school to meet one-on-one with environmental 
and health officials. 


From 6 p.m. to 8 p.m., EPA officials will give a formal presentation in the high school 
cafeteria. 


Information, official documents and contact information can be found at 
www.epa.gov/region5/sites/hegelerzinc 


 


US: Analysis finds suspect materials in drywall (Associated Press) 


Story also appeared: Forbes 
 
By CAIN BURDEAU , 05.19.09, 08:03 PM EDT  
The Environmental Protection Agency has found suspect materials in Chinese-made 
drywall, adding weight to fears that the house-building staple may be causing corrosion 
in homes and possibly sickening people in several states. 


A report released Tuesday says the EPA tested Chinese-made wallboard in two Florida 
homes and discovered sulfur and two organic compounds associated with acrylic paint. 


The report says those chemicals were not found in four samples of American-made 
drywall. 


Several federal and state agencies are investigating complaints that Chinese-made 
drywall is corroding copper pipes, blackening jewelry and silverware and causing health 
problems. 


 
 


WATER 
================================================================== 


Bad water in Black Falls Navajo EPA hears complaints from elderly who must 
drink contaminated water  (Gallup Independent) 
 
May 19, 2009 
By Kathy Helms 
Diné Bureau 
WINDOW ROCK — For some elderly Black Falls, Ariz., residents, last week’s Navajo 
Environmental Protection Agency conference was their first opportunity to have a voice 
in Window Rock — a chance some didn’t want to miss. 



http://www.epa.gov/region5/sites/hegelerzinc
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The community located in the former Bennett Freeze area has struggled for years to 
find a source of safe drinking water, with residents often traveling 50 miles to Flagstaff 
on unpaved roads to haul water.  


In February, U.S. Environmental Protection Agency and Indian Health Service extended 
a waterline and constructed a safe water-hauling point in the priority area to serve 
residents near four unregulated wells contaminated with uranium. 


Indian Health Service distributed 14 new water-hauling tanks to members of the 
community and is developing plans to install cisterns for up to nine homes within the 
immediate vicinity of the contaminated wells. In the interim, EPA has been providing 
bottled water to two families living in a very remote area who previously relied on 
uranium-contaminated wells. 


During the May 13 EPA conference presentation of “Assisting the Water Haulers: Using 
Grassroots Driven Development to Secure Environmental Justice,” Don Yellowman, 
president of The Forgotten People, talked about how this group of Bennett Freeze area 
residents came together to help themselves. 


“In Diné way, these people have extended families here and cannot just pick up and 
move to some other location so they remain and when necessary subject themselves to 
drinking contaminated water,” Yellowman said. 


“I can only imagine how Rolanda (Tohannie) must feel speaking publicly about how she 
knows she is drinking contaminated water but does so because she has no other 
choice, and how Elsie Tohannie and other Black Falls residents feel as mothers, 
grandmothers and relatives of these families.  


“It is imperative the new Black Falls Church watering point open, be maintained, and in 
the interim, all chapter houses must serve everyone in need without discrimination to 
ensure access to safe drinking water,” he said. 


Florabell Paddock of Black Falls said she migrated during times of drought and drank 
from contaminated wells all her life. “These were the only sources of water we knew 
about and our sheep live off these water sources.  


“Since last fall, we have been getting bottled water delivered to us from Superfund of 
U.S. Environmental Protection Agency because we live in a remote area and have no 
other option to safe drinking water. Now I am hard of hearing and wear a hearing aid. I 
wish these water issues were addressed when I was able to hear. The conditions we 
face are urgent,” Paddock said. 


Faye Willie lives by Dry Spring, which is contaminated, and has been diagnosed with 
cancer. “I spent a lot of time in Phoenix and my doctors told me I only have a short time 
to live, but now I made it back home to my community in Black Falls.” 
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Having Navajo EPA recognize her community with an award lifted her spirits. “I am able 
to get around and am happy I got to live to see and experience this day of recognition of 
addressing safe reliable drinking water needs in Black Falls,” she said. 


Rolanda Tohannie’s family drinks the contaminated water from Box Springs, she said. 
“We know it is contaminated but we have no choice because we do not have a vehicle 
to haul water over great distances. I have thyroid cancer and am suffering without 
access to safe drinking water.  


“It makes me feel helpless as a thinking human being to tell you I am drinking 
contaminated water even though I have been educated at meetings of Forgotten People 
about the dangers of drinking contaminated water. I am telling you this because I am 
concerned (about) the consequences of subjecting my family and all the families still 
drinking contaminated water because we have no other choice,” she said. 


George Kee, a Vietnam Veteran, from Black Falls, said he is concerned about complex 
political issues that have denied them access to safe drinking water. “We are five-
fingered human beings that require water to survive. I served my country and my 
homeland to return home and find my people thirsty, still drinking uranium-contaminated 
water.  


“I believe water development should be a top priority after so many years of neglect 
during the Bennett Freeze that caused U.S. governmental policies to allow the Bureau 
of Indian Affairs to cap off all the water wells in our region and deny people access to 
safe drinking water and dissect our communities by erecting miles of barbed wire 
fence.” 


Carol Colorado of Gray Mountain area said she and others in her area dread this time of 
year with summer coming because they do not yet know the extent of drought and 
where they will get water. “We have to think ahead to survive. 


Neighboring water points that were constructed in the Gray Mountain area do not work 
because minor repairs were never made.” 


Myrtle Yellowhorse of Bodaway/Gap told the group, “I waited all my life for this moment 
to speak here in Window Rock.” 


Her parents died when she was a young girl, she said, but she still remembers the 
lessons they instilled in her.  


“They stressed to me from here forward in my adult life I must think about the 
necessities in life and what it takes for me to survive,” she said. Because of this, she 
goes out of her way to attend The Forgotten People’s meetings. “That is how strong I 
feel about pursuing the idea of not only thinking of my well being and survival but how I 
can contribute to these meetings, no matter how far I must travel.” 
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Yellowhorse lives without running water or electricity in a shack on Hopi Partitioned 
Land, according to Yellowman. 


“Her health problems are obvious. We used to see her walk and she now uses a walker. 
It is obvious to me she is on a mission and is determined. And by speaking at the 
Navajo Nation Environmental Protection Agency conference, perhaps for a day or so 
she will feel no pain,” Yellowman said. 


Elsie Tohannie of Black Falls told the group, “It is hard to constantly keep vehicles 
running and going long distances to get water. A water-hauling truck would help us to 
ensure we have safe water to drink.” 


The Navajo Department of Water Resources is applying to U.S. EPA for funding of five 
water trucks as part of a pilot project, according to EPA Region 9’s Clancy Tenley. 


“If EPA funds this, which we hope to do so, it would be next fall. We would pay for the 
full cost of the trucks for three years for this pilot project so they can gather cost data 
and see how this would work. We’re excited. We think it’s an opportunity to get water to 
people who don’t have piped water right now,” Tenley said.  


 


State Gets EPA Award (Jackson Free Press) 
 
May 19, 2009 
The U.S. Environmental Protection Agency announced today that the Mississippi 
Department of Environmental Quality will receive $356,700 to improve water quality and 
create green jobs through the American Recovery and Reinvestment Act. Nationally, 
the agency will award a total of $39 million. 


“The Recovery Act investments are meeting urgent needs for economic growth and 
protecting human health and the environment,” said EPA Administrator Lisa P. Jackson 
in a release. “Communities across the nation can count on green jobs to help pull them 
out of this downturn and ensure the long-term strength of our economy and our 
environment.” 
 
”With this Recovery Act funding, Mississippi will pursue additional water quality planning 
activities that will lead to increased economic activity and new water quality protection 
efforts in the state,” said Stan Meiburg, EPA Acting Regional Administrator in Atlanta in 
the release. “This funding will benefit Mississippi residents by promoting improved water 
quality while strengthening the economy through green jobs.” 


 


Health department begins testing swimming sites this week (News-Leader) 
 



http://yosemite.epa.gov/opa/admpress.nsf/0/e5dbd329b282570d852575bb005cf03d?OpenDocument
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May 19, 2009 
With the first summer holiday approaching with Memorial Day, the Springfield-Greene 
County Health Department will start testing swimming sites this week. 
 
Tests will be for coliform bacteria, an indicator of fecal water contamination. 
 
The department uses the Environmental Protection Agency's water quality criteria for 
monitoring bacteria. 
 
The standard specifies that no single water sample should have an E. coli count that 
exceeds 235 colony forming units per 100 milliliters of water. Water is generally 
considered suitable for swimming if the E. coli test results are 77 colony forming units or 
less. 
 
Testing sites will include Crighton Access on the James River; Wilson Creek at Farm 
Road 123 and Farm Road 146; Little Sac River at Farm Road 125 south of Highway O; 
Galloway Creek at Highway 65 and Highway 60 and Lake Springfield below the dam. 
 
Natural bodies of water can contain harmful bacteria and parasites from human or 
animal waste and wastewater runoff. 
 
A person who swallows contaminated water or gets it in his mouth may develop a 
recreational water illness that can cause a wide variety of symptoms, including 
gastrointestinal, skin, ear, respiratory, eye, neurologic and wound infections. The most 
commonly reported recreational water illness is diarrhea. The health department has 
recently seen an increase in shigellosis, which can be spread by hands, objects, 
surfaces, food or water contaminated by feces. 
 
Weekly stream testing will be done through Labor Day. Results are posted by Friday 
each week on the health department's Web site at www.springfieldmo.gov/health. 
 
Health department staff also inspect local public swimming pools as well as pools and 
spas at Springfield hotels and motels. Staff look for water quality, water clarity, safety 
equipment and environmental and safety concerns. 
 
 
 


Georgia-Pacific agrees to Kalamazoo River cleanup (Associated Press)  


This story also appeared: Chicago Tribune, Atlanta Journal Constitution 
 
Associated Press 
10:47 AM CDT, May 19, 2009 
KALAMAZOO, Mich. 
 



http://www.springfieldmo.gov/health
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Federal officials say Georgia-Pacific Corp. has agreed to perform a $13 million cleanup 
project at the Kalamazoo River Superfund site in Allegan and Kalamazoo counties.  
 
The settlement was filed Tuesday in U.S. District Court and announced by the Justice 
Department and the Environmental Protection Agency.  
 
They say Atlanta-based Georgia-Pacific will design and build a landfill cap at a portion 
of the polluted site. Altogether, the site consists of an 80-mile stretch of river, a three-
mile creek segment, several closed paper mill properties and four landfills.  
 
Georgia-Pacific will consolidate PCB-contaminated material, design and install a 
permanent landfill cap across 32 acres, design and install a groundwater monitoring 
system and build long-term erosion control measures.  
 
It also will restore wetlands and shoreline habitat. 
 
 
 


Emory River at ‘tipping point’ (Chattanooga Times Free Press) 
 
Tuesday, May 19, 2009 
By: Pam Sohn (Contact) 
Tennessee 
An independent report on water, sediment and fish samples collected after the Dec. 22 
Kingston Fossil Plant ash spill shows high toxin levels and a fish population at the toxic 
“tipping point” of losing reproductive ability. 


The report estimates the ash sludge contains 3,380 tons of the 10 most toxic elements 
in fly ash. 


“Overall, these test results indicate much more severe impacts to water, sediment and 
fish than has been previously reported by TVA, which tells us they haven’t been 
sampling in the right places,” said Watauga Riverkeeper Donna Lisenby of Appalachian 
Voices, an environmental organization based in Boone, N.C. 


Scientists with Appalachian State University, Wake Forest University, the Tennessee 
Aquarium and Appalachian Voices released the study Monday online and in a 
telephone conference call. 


Tennessee Valley Authority spokesman Gil Francis said agency officials are reviewing 
the report. 


“Early on we got data from some of these folks and we said, ‘Show us where you are 
collecting this so we can go back and make sure we haven’t missed anything,’” he said. 



http://timesfreepress.com/staff/pam-sohn/

http://timesfreepress.com/staff/pam-sohn/contact/
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Mr. Francis said the agency has “numerous studies in progress to make sure we 
understand all the issues.” 


“We’ll put that information out there as soon as we get it available,” he said. 


The TVA’s 60-foot-high ash landfill in Kingston broke open three days before Christmas 
2008 and dumped 1.1 billion gallons of coal ash sludge into the Emory River and over 
300 acres of residential farm land. 


The U.S. Environmental Protection Agency announced last week it is assuming 
regulatory oversight of the cleanup but did not respond Monday to requests for 
comment on the independent study results. 


TVA officials have said the ash is nonhazardous and that the agency is cleaning up the 
spilled material. 


FISH REPRODUCTION 


University scientists said they expect the toxicity levels — particularly of selenium — to 
rise, especially with the dredging the agency recently began. The study states additional 
intake of selenium severely could affect fish reproduction. 


Fish reproductive systems soon likely could be so damaged from the toxic levels of 
selenium that their eggs and young will die, and their population eventually will be 
eliminated, said Dr. Dennis Lemly, adjunct professor of biology at Wake Forest 
University. 


The report states selenium concentrations in fish species in the Emory River are “at 
toxic thresholds.” 


“This means that the river ecosystem cannot tolerate further assimilation of selenium 
from the ash spill,” the report states. “There is no margin of safety.” 


Dr. Lemly said findings of such high levels indicate the landfill had been leaking before 
the December breach. 


“If we started with a clean ecosystem and started to put selenium in and let it 
bioaccumulate into fish tissues, we’d expect it to take 30 days for that to happen,” Dr. 
Lemly said. “What we saw in the fish in the Emory River is that those fish were already 
contaminated by selenium to toxic threshold concentrations at only 18 days following 
the spill.” 


He said there is an implication “for public health as well,” because selenium 
bioaccumulates up the food chain. The professor noted fish consumption warnings 
already exist on the river because of PCB and mercury levels. 
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arsenic concerns 


The study also found lead oxides and high arsenic levels on 10 percent of the site’s 
samples of cenospheres — particles of filmy silica seen floating on the surface of water 
when released from the ash. TVA officials have said the cenospheres were inert. 


Dr. Shea Tuberty, associate professor of biology at Appalachian State, said the 
cenospheres were coated with iron oxides, which collect and bind to arsenic and other 
toxins. Arsenic was not present on the cenospheres that were not coated with iron 
oxides, he said. 


“It is likely that arsenic is not the only heavy metal that adheres to the iron oxide coating 
on the ash particle, but further study is necessary to confirm this,” the report states. 


Ms. Lisenby and Dr. Tuberty said the research group has taken new and more intense 
water and fish samplings for a study it expects to release in June. 


In those samplings they took water and sediment samples from three levels in the 
water, as well as a bank-to-bank sampling. 


Subscribe Here!  
 


Fish at toxic 'tipping point' after Tenn. coal ash spill -- report (Greenwire) 
 
05/19/2009 
An independent report on water, sediment and fish samples collected after a Dec. 22, 
2008, coal ash spill in Kingston, Tenn., shows that high toxin levels are pushing fish in 
the Emory River close to a "tipping point" of losing reproductive ability. 


The report released yesterday by Appalachian State University, Wake Forest University, 
the Tennessee Aquarium and the environmental group Appalachian Voices estimates 
the ash sludge from Tennessee Valley Authority's Kingston Fossil Plant contained 3,380 
tons of the 10 most toxic elements in fly ash. 


"Overall, these test results indicate much more severe impacts to water, sediment and 
fish than has been previously reported by TVA, which tells us they haven't been 
sampling in the right places," said Watauga Riverkeeper Donna Lisenby of Appalachian 
Voices, based in Boone, N.C. 


TVA spokesman Gil Francis said the agency is reviewing the report and has "numerous 
studies in progress to make sure we understand all the issues." 


TVA's 60-foot-high landfill released 1.1 billion gallons of coal ash sludge into the Emory 
River and over 300 acres of residential farm land. U.S. EPA announced last week it is 



http://timesfreepress.com/epaper/templates/subscribe.asp





 78 


taking over regulatory oversight of the cleanup, but did not comment on the report's 
findings (Pam Sohn, Chattanooga Times Free Press, May 19). – PT 


 
 


EPA group looks at total coliform, aircraft-water rules (Water Tech Online) 
 
5/19/2009 1:48:47 PM 
DENVER — The US Environmental Protection Agency’s (EPA) National Drinking Water 
Advisory Council is scheduled to review agency updates on revising the Total Coliform 
Rule this month in Seattle, the American Water Works Association (AWWA) reported 
May 15. 
 
According to AWWA, “AWWA and other stakeholders recently struck a rulemaking 
agreement for the revised TCR, and EPA has asked its Science Advisory Board to 
review technical analyses to support the revision. The SAB Drinking Water Committee 
is set to meet May 20 by teleconference to plan a June 9-10 face-to-face meeting in 
Washington, DC, on the requested review.” 
 
Also during the May 27-28 meeting, the advisory council will review efforts to help the 
water sector deal with potential effects of climate change. 
 
At the two-day meeting, the council is slated to finalize the Aircraft Drinking Water Rule, 
as the Federal Register reported May 13. 
 


One hour of the meeting on May 28 is reserved for comments from the public, and EPA 
is asking that comments not exceed five minutes. Individuals or organizations interested 
in presenting an oral statement should notify Veronica Blette by telephone at (202) 564-
4094 no later than May 22. Additional information about the council is available at 
http://www.epa.gov/safewater/ndwac. 


 
 
 


Water projects rejected (Martinsville Bulletin) 
 
For federal stimulus funds 
Wednesday, May 20, 2009 
By DEBBIE HALL - Bulletin Staff Writer 
Henry County and Martinsville probably will not receive any of the estimated $20.7 
million in federal stimulus funding earmarked for water projects in Virginia, according to 
a draft list of approved projects released by the Virginia Department of Health.  



http://www.timesfreepress.com/news/2009/may/19/emory-river-tipping-point/

http://www.awwa.org/publications/breakingnewsdetail.cfm?itemnumber=48339

http://www.epa.gov/fedrgstr/EPA-WATER/2009/May/Day-13/w11210.htm

http://www.epa.gov/safewater/ndwac
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“I am very disappointed again that we were not included,” said Debra Buchanan, 
chairman of the Henry County Board of Supervisors.  
According to the department’s Web site, the Environmental Protection Agency will 
award and administer the funding, which comes through the State Revolving Fund 
Capitalization Grants program.  
After learning that the county is not included in the draft list for water projects, County 
Administrator Benny Summerlin asked, “How many different ways can I say I’m 
disappointed?”  
“We were hopeful of getting the water projects funded, but we didn’t,” he said, adding 
the county was not told why the projects were not funded.  
Barbara Reese, deputy director of policy for Gov. Tim Kaine, said 240 projects were 
submitted for funding consideration, and only the top 20 made the draft list.  
Numerous criteria were evaluated to rank the projects, Reese said. Top priority was 
given to proposals that dealt with acute health priorities, or situations in which clean 
drinking water is not available.  
The top two projects on the list, which are in Scott and Russell counties, involved acute 
health issues, Reese said. They would be awarded a combined $3,534,317 if the draft 
list is finalized.  
Projects that deal with chronic health priorities were given the next highest rankings. 
Those problems “are not acute, but it’s a chronic drinking water issue that needs to be 
resolved,” Reese said.  
Other projects were evaluated as to their public health impact, she said. That 
requirement could include “a whole host of things,” Reese said. Factors that are 
evaluated include whether the project is ready to proceed, whether other funds are 
available, whether the proposal involves a region (as opposed to a single locality) and 
affordability.  
The last item includes factors such as a community’s median household income, Reese 
said. She did not know if unemployment rates are considered.  
Independent engineers with the department of health evaluate the proposals and rank 
each project, Reese said. The maximum number of points a project may receive is 150.  
Reese said a project proposed by Henry County received a ranking in the 20s, while a 
project Martinsville submitted was ranked in the 30s. She could not be more specific 
Tuesday evening.  
Last month, three sewer projects proposed by the county were not included in a list of 
initial projects to receive federal stimulus funds.  
Del. Ward Armstrong, D-Collinsville, researched the issue and suggested to Gov. Tim 
Kaine that the unemployment rate and economic stress in Martinsville and Henry 
County should be included as criteria.  
Kaine worked to add unemployment to the funding criteria, and the county later was 
notified it would receive about $700,000 in stimulus funds for one of the sewer projects.  
Armstrong said he is researching to determine the criteria for water projects.  
“Certainly, my job is to try to get resources” to his district, Armstrong said. The area has 
received stimulus funds for education, law enforcement and sewer, and “I will look into 
this,” he said.  
The county applied for three projects from the Virginia Drinking Water State Revolving 
Fund, including $1.8 million to construct 6-8-inch water lines and extend water service 
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into the U.S. 58 corridor and several side roads, according to Tim Pace, director of 
engineering.  
A second project would have improved water service to Monta Vista residents by 
extending a water line from the Bank Services Building to Reed Creek Drive and then to 
Monta Vista, Pace said.  
That project called for building about 9,000 feet of 6- and 8-inch lines at a cost of 
$780,000, he said.  
A third project requested $1.4 million to buy nine stand-by generators for the county’s 
pump stations and two stand-by generators for the county’s filtration plant at Philpott 
Lake to use in cases of power failures, Pace said.  
All of the projects are necessary and were suggested because they met the criteria in 
the American Recovery and Reinvestment Act, Pace said. The proposals also could be 
completed within the time constraints in the federal initiative.  
Martinsville Director of Water Resources John Dyches said the city also submitted three 
projects.  
The first was to replace/upgrade a sodium hydroxide tank at the water plant. Dyches 
said that project will cost about $210,000.  
The city also hoped to get $50,000 to replace a pump at the water plant, as well as 
$143,000 to renovate a water storage tank, Dyches said.  
There were inquiries for more information on those projects, but Dyches said the city 
has not heard if it will receive funding.  
However, Martinsville is not among the top 20 projects on the list.  
The draft list specifies partial or total funding for the projects, including a $4.8 million 
waterline replacement in Portsmouth, $3.3 million to Boones Mill for a water system 
upgrade and $2.3 million for a road tank project in the city of Radford.  
The public comment period for the proposed draft list will end June 8. If new information 
becomes available during the comment period that affects the rankings, the list could 
change, Reese said.  
All localities that submitted proposals can talk to health department staff about their 
projects during the 30-day comment period, she said.  
Reese said she expects the list to be finalized, and the projects ready to move forward, 
by July 1.  
All projects that do not receive stimulus funding will be considered for the next round of 
clean water funding, Reese said. She said consideraton is given as funds become 
available. 
 
 


 


May 20, 2009 


Let's wait for new definition on wetlands (Port Huron Times Herald) 


Gov. Jennifer Granholm's record is so strongly pro-environment that it could be painted 
in a hundred hues of green. 
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Yet, she finds herself on the defensive as environmentalists attack her recommendation 
to return control of wetlands protection to the federal government. 


Twenty-five years ago, Michigan became the first state to wrest control of its wetlands 
away from the U.S. Army Corps of Engineers. There was an expectation that state 
regulators would be more vigilant and efficient. 


The effort has seen its ups and downs. A dozen years ago, the Michigan Environmental 
Council called on the federal government to take over, arguing the Army Corps would 
do a better job than Gov. John Engler's administration. 


Today, those same environmental groups are battling to keep the job with the state. 


"If the governor truly believes the Great Lakes are so important to our economic future, 
it is very hard to understand why she wants Michigan to stop protecting wetlands," said 
Mark Richardson of the Clinton River Public Advisory Council. 


A key issue involves definitions. As far as the state is concerned, it has authority over 
any wetlands larger than five acres, even if it's a collection of puddles in your backyard. 
By contrast, the federal government usually concerns itself only with wetlands directly 
connected to a navigable waterway or lake. 


The U.S. Supreme Court has issued conflicting opinions on what constitutes a wetland. 
In light of this waffling, the court has ordered the Environmental Protection Agency to 
come up with a specific definition. 


Until that happens, a gray area exists in federal law. 


The governor's position is a pragmatic one. The state is spending $2 million a year on 
wetlands protection. Steve Chester, the director of the Department of Environmental 
Quality, says his agency needs $4 million to do the job properly. 


The governor prefers to eliminate spending rather than to double it. She notes 48 other 
states -- New Jersey is the exception -- rely on the Army Corps. 


Sen. Patty Birkholz, R-Saugatuck Township, the influential chairwoman of the Senate 
Natural Resources and Environmental Affairs Committee, has expressed reservations 
about the governor's recommendation. Her committee is having a series of public 
hearings on the issue. 


We don't believe this governor would deliberately damage the state's natural blessings, 
and certainly not to save a relatively paltry $2 million from an $8.9 billion general fund. 


However, we'd also like to read the EPA's new definition of wetlands before 
relinquishing state control. We urge the governor and the Legislature to postpone a 
decision until this most basic of issues is clarified. 
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ADMINISTRATOR  JACKSON 


================================================================== 


EPA Signals Stricter Mining Rules (Washington Independent) 
 
Mountaintop Mining Process Will Not be Banned Under Expected Regulations 
By Mike Lillis 6/12/09 1:50 PM  
The Obama administration on Thursday announced steps to alleviate the environmental 
damage done by mountaintop coal mining in the Appalachian states, vowing stricter 
scrutiny of proposed mines, stronger oversight of existing projects and — further in the 
future — new regulations to protect local waterways and wildlife. 


But the new efforts will not prohibit the practice of topping mountains, nor will they 
include a review of dozens of new strip-mining permits approved by the Environmental 
Protection Agency in recent weeks. The news has left environmentalists cautiously 
optimistic that the White House will rein in the destructive mining method, but also wary 
that it hasn’t yet gone far enough. 


 “This is a necessary but inadequate action by the Obama administration,” Vernon 
Haltom, co-director of West Virginia-based Coal River Mountain Watch, said in a 
statement. “Without a significant change in policy, mining companies will continue to 
destroy our mountains and bury our streams on the Obama administration’s watch. 
They need to put a stop to this, and they’re not doing so.” 


Mountaintop mining refers to the process in which companies literally blast away the 
peaks of mountains in order to expose the seams of coal buried within. The resulting 
farrago of rock, soil and debris is pushed into adjacent valleys, many of which contain 
tiny streams — the headwaters of larger streams below. 


The coal industry and its congressional backers argue that the process is necessary 
both to maximize extraction and to create much-needed jobs in an area of the country 
where employment is relatively spare. But environmentalists and community activists 
contend that the damage to water systems and wildlife habitats — not to mention the 
flooding exacerbated by stripping the mountainsides bare — isn’t worth the economic 
benefit to the region. 


The issue has been problematic for the young Obama administration, which is trying to 
honor early vows to rein in mountaintop mining without hobbling a powerful industry that 
generates more than half the country’s electricity and creates thousands of jobs in 
Appalachia. 


Under the policy changes proposed Thursday — which arrived as a “memorandum of 
understanding” between the EPA, Interior Department and U.S. Army Corps of 
Engineers — regulators would examine each new Appalachian strip-mine proposal on a 
case-by-case basis to determine the projects’ effects on water quality. (Officials said the 



http://washingtonindependent.com/46679/epa-signals-stricter-mining-rules

http://washingtonindependent.com/author/mlillis/

http://yosemite.epa.gov/opa/admpress.nsf/d0cf6618525a9efb85257359003fb69d/e7d3e5608bba2651852575d200590f23%21OpenDocument

http://washingtonindependent.com/43861/epa-mining-decisions-favor-coal-industry

http://mountainjusticesummer.org/facts/steps.php

http://mountainjusticesummer.org/facts/steps.php
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evaluation criteria will be released publicly to add transparency to the decision-making 
process.) Currently, such mines may be approved using a generic national permit that 
was adopted to expedite the application process, but also allows for a shallower 
examination of environmental impacts. 


“Our announcement today reaffirms EPA’s fundamental responsibility for protecting the 
water quality and environmental integrity of streams, rivers, and wetlands under the 
Clean Water Act,” EPA Administrator Lisa Jackson said in a statement. “Getting this 
right is important to coalfield communities that count on a livable environment, both 
during mining and after coal companies move to other sites.” 


Administration officials are also hoping to put the teeth back into a 1983 law dictating 
that no mining activity can occur within 100 feet of streams if that activity would harm 
water quality. The Bush administration, in one of its final acts, scrapped that rule, 
allowing coal companies to dump their mining waste anywhere, including streams, as 
long as they could offer an explanation why such dumping was unavoidable. One 
reason companies could offer was that alternative disposal methods, like trucking the 
waste out, would be too expensive. 


David Hayes, deputy secretary of the Interior Department, said the Bush-era rule 
change is “bad public policy and also legally defective.” Agency officials are awaiting a 
judge’s ruling in a lawsuit surrounding that rule, and then they’ll reapply the original 
1983 guidelines, Hayes said during a press call with reporters. 


“The rule itself is a good rule,” he said. “We think it should be applied more strictly than 
it has been, [and] we’ll be issuing guidance to that effect.” 


Looking further ahead, he said the administration will propose new guidelines to replace 
the 1983 rule altogether. Meanwhile, the White House will be more active than previous 
administrations in enforcing the existing regulations. 


But after decades watching federal regulators do little while the Appalachians crumbled 
under mining projects, many environmentalists remain skeptical. “You can write rules 
and regulations from now to forever, but unless there’s strong enforcement none of it’s 
going to matter,” said Janet Keating, executive director of the West Virginia-based Ohio 
Valley Environmental Coalition. “We don’t need more rules and regulations and 
memorandums of understanding. What we need is real world enforcement … Are we 
supposed to celebrate because they decided to do their jobs?” 


The policy changes are “a reason for optimism,” Keating added, “but we’ll believe it 
when we see it.” 


Lending some merit to that skepticism, Bob Sussman, EPA senior policy counsel, told 
reporters Wednesday that 42 Appalachian mining projects — most of them surface 
mines — recently approved by the agency will proceed as planned. EPA would “like to 
close the book” on those projects, he said. 



http://www.kwalliance.org/CleanWaterActIssues/StreamBufferZoneRule/tabid/324/Default.aspx

http://washingtonindependent.com/20760/white-house-guts-stream-protections-near-mining-operations
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Nancy Sutley, chairwoman of the White House Council on Environmental Quality, 
maintained that, while the administration recognizes the environmental threat posed by 
mountaintop mining, the White House has no authority to ban the practice outright. “It’s 
allowed under current federal law,” Sutley said. 


Meanwhile, representatives of the mining industry are also wary of the changes, though 
for much different reasons. Carol Roulston, spokeswoman for the National Mining 
Association, said the group is “concerned that this adds further uncertainty to the 
permitting process.” Mining companies are also worried about the administration’s vow 
to reassert its authority over state regulators. “States have pretty much been taken out 
of the process,” Roulston said. 


The White House on Thursday also vowed a new initiative to promote economic 
development in the Appalachian states, focusing on green jobs to replace those that 
might be lost as a consequence of tighter regulation of the coal industry. That effort, 
according to local activists, is long overdue. 


“This region has paid a tremendous price to industrialize this country,” Keating said of 
marks left by the coal industry. “If we’re going to revitalize someplace [with green jobs], 
what better place to start than right here?” 


 


EPA's endangerment finding on CO2 up for comment (Examiner) 
 
June 14, 3:29 AM  
The public comment period for the EPA’s carbon dioxide emissions endangerment 
finding is open until June 23. Meanwhile, the White House and the EPA seem to 
disagree over proposing new emissions rules. 
The finding named five other greenhouse gases in addition to CO2 that pose a potential 
threat to public health – methane, nitrous oxide, hydrofluorcarbons, perfluorocarbons, 
and sulfur hexafluoride. Some experts say that carbon dioxide accounts for half of 
global warming. 


Carol Browner, special adviser to the president on climate change and energy, was 
quoted in The Wall Street Journal several months ago as saying that following the 
EPA’s endangerment finding, “the next step is a notice of proposed rule making” for new 
regulations on carbon dioxide. 


However, the EPA currently is not moving toward setting regulations for carbon dioxide, 
EPA press officer Cathy Milbourne said last week. 


The EPA issued the proposed finding a year after the U.S. Supreme Court ordered a 
thorough scientific review in April 2007. In Massachusetts v. EPA, the Court found that 
greenhouse gases are air pollutants covered by the Clean Air Act. The Administrator 
was instructed to determine whether emissions of greenhouse gases “cause or 
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contribute to air pollution which may reasonably be anticipated to endanger public 
health or welfare, or whether the science is too uncertain to make a reasoned decision.” 


The finding confirms that greenhouse gas pollution is a serious problem now and for 
future generations, said EPA Administrator Lisa P. Jackson. To voice your opinion on 
the finding, go to: http://epa.gov/climatechange/endangerment.html. 


The science shows that concentrations of these gases are at unprecedented levels 
chiefly because of human emissions, and that “these high levels are very likely the 
cause of the increase in average temperatures and other changes in our climate (such 
as heavier rain storms, stronger hurricanes, wild fires, rise in sea level),” according to 
the agency. 


Although it seems that most of the world agrees that something needs to be done about 
climate change and global warming, many manufacturers and businesses fear that 
costly new regulations would hurt coal plants, refineries, chemical plants, hospitals and 
even residential buildings. Regulations could further trip up the recovering economy, 
they believe. 


What do you think? 
  


 


EPA rules coming on coal ash disposal (Chattanooga Times) 
 
Friday, June 12, 2009 10:17 a.m. 
By: Dave Flessner (Contact)  
The U.S. Environmental Protection Agency is moving this year to regulate coal ash 
ponds like the one that ruptured and spilled into a river near a TVA power plant last 
year, U.S. Sen. Barbara Boxer, D-Calif., said today. 
During a Washington D.C. press conference, Sen. Boxer said EPA Administrator Lisa 
Jackson assured her that EPA will develop some type of new rules for the disposal of 
coal ash by the end of the year. Sen. Boxer said she is pleased that EPA is on the 
ground and has taken over environmental management of the cleanup of the coal spill 
at the Kingston Fossil Plant in East Tennessee. 


“That’s the good news,” said Sen. Boxer, the chairwoman of the Senate Environment 
and Public Works. 


But Sen. Boxer said she is upset that Homeland Security and Army Corps of Engineers’ 
regulations prevent the public from allowing the release of information about similar coal 
ash ponds elsewhere. 



http://epa.gov/climatechange/endangerment.html

http://timesfreepress.com/staff/dave-flessner/

http://timesfreepress.com/staff/dave-flessner/contact/
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“I can’t tell the people where these other sites are and that means the kind of 
community response that I believe is positive in these circumstances is just not going to 
happen,” she said. 


Sen. Boxer appealed to federal regulators to disclose more information about coal ash 
ponds around the country. 


Sen. Boxer’s comments came nearly six months after the earthen wall around an ash 
storage pond at TVA’s Kingston coal plant ruptured and more than 1 billion gallons of fly 
ash spilled into the nearby Emory River and surrounding properties. 


Read more in tomorrow’s Times Free Press 


 


 


AIR 


================================================================== 
JUNE 12, 2009, 6:42 P.M. ET  
 


Navistar Says EPA Let Its Rivals Dictate Exhaust Rules (Dow Jones) 


Story also appeared: Wall Street Journal 
 
   By Bob Tita  
   Of DOW JONES NEWSWIRES  
 CHICAGO (Dow Jones)--Truck manufacturer Navistar International Corp. (NAV) is 
accusing the U.S. Environmental Protection Agency of allowing rival truck makers to 
dictate the dominant technology for reducing pollution from diesel engines.  
Navistar said the agency disregarded its own regulations and rule making procedures to 
accommodate companies aiming to use an emissions' treatment system known as 
Selective Catalyst Reduction, or SCR, Navistar alleges SCR will be less effective at 
reducing harmful emissions than the system it plans to use on its trucks beginning next 
year.  


"Manufacturers convinced EPA to permit them to use SCR technology, not because it 
was cleaner, but because it was cheaper for them to deploy," Navistar said in a federal 
court filing this week. "EPA has bowed to the convenience argument of SCR 
manufacturers ... and tilted the playing field with relaxed requirements."  


The agency did not return phone calls for a response.  
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The allegations are Navistar's most inflammatory to date in the company's ongoing 
battle against SCR. Navistar is the only truck maker in North America not using SCR. 
Stricter standards for tailpipe pollution from diesel-powered commercial trucks take 
effect Jan.1, 2010.  


The Warrenville, Ill.-based company in March petitioned the U.S. Court of Appeals in 
Washington, D.C., to review the EPA's certification of SCR. In its latest filing, Navistar 
wants the court to block engine maker Cummins Inc. (CMI); Daimler Trucks North 
America LLC, maker of Freightliner trucks; Daimler's Detroit Diesel engine division; and 
Volvo Group North America Inc. from filing briefs in support of the EPA's evaluation of 
SCR.  


"Manufacturers support EPA's position because it is, literally, their position," Navistar 
said in the filing.  


Cummins did not respond to a call for a comment. Volvo said in a statement that 
Navistar's claims are a "desperate attempt to mislead the court" and accused the 
company of misusing data from Volvo's Web site to reach a "wildly inaccurate and 
misguided conclusion" about SCR.  


Meanwhile, a spokeswoman for Daimler said: "We strongly disagree with the brief filed 
by Navistar and will respond accordingly through the legal process."  


In a response filed with the court Friday, the companies said excluding them from the 
review would deprive them of protecting vital business interests at stake in the case.  


Navistar's filing said the EPA repeatedly complied with truck makers wishes in 
sanctioning the use of SCR, which involves filtering engine exhaust through a urea 
solution to reduce nitrogen oxide and other pollutants in engine exhaust.  


Navistar particularly objects to a rule allowing trucks to operate for up to 1,000 miles 
without a functioning SCR system. Navistar claims the exemption will allow truckers to 
frequently run with empty urea tanks, undermining the pollution-reduction regulations.  


Navistar, meanwhile, is using a treatment system that recirculates exhaust through its 
engines, eliminating the need for urea and other treatment hardware used in SCR.  
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Critics have charged Navistar's exhaust treatment technology falls short of meeting the 
EPA's standards and contributes to reduced fuel economy, a key issue for commercial 
truck owners, by impeding the flow of engine exhaust.  


  
-By Bob Tita, Dow Jones Newswires; 312-750-4129; robert.tita@dowjones.com  


 


 


U.S.-Private Bid to Trap Carbon Emissions Is Revived (New York Times) 
 
June 13, 2009 Saturday  
Late Edition - Final 
Section B; Column 0; Business/Financial Desk; Pg. 3 
By KATE GALBRAITH 
A public-private project to capture and store carbon dioxide emissions that was 
abandoned by the Bush administration is being restarted, Steven Chu, the energy 
secretary, announced Friday. 
 
The project, known as FutureGen, was dropped in January 2008 because the Bush 
administration said that costs had doubled to $1.8 billion, from $950 million. A study 
later found that a math error had caused the increase to be overstated; costs had 
actually risen 39 percent, to $1.3 billion.  
 
Under the project, a coal plant will be built in Mattoon, Ill., that will store nearly all of its 
emissions underground, where they cannot contribute to global warming.  
 
''This important step forward for FutureGen reflects this administration's commitment to 
rapidly developing carbon capture and sequestration technology as part of a 
comprehensive plan to create jobs, develop clean energy and reduce climate change 
pollution,'' Mr. Chu said in a statement. 
 
The project does not have a green light yet. The Department of Energy said it and 
FutureGen would make a final decision early next year, after additional cost 
assessments. For now, the department is estimating government contributions at 
slightly more than $1 billion, with most of that coming from stimulus money designated 
for advancing clean coal technologies. The FutureGen Alliance of large coal producers 
and users will provide $400 million to $600 million. 
 
Senator Richard J. Durbin, Democrat of Illinois, praised the decision to restart the 
project. ''For nearly a year and a half, the people of Illinois have endured delays, 
reversals and disagreements over costs and funding of FutureGen,'' Mr. Durbin said. 
''Today, patience and perseverance pay off.'' 
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Henry Henderson, the director of the Midwestern program for the Natural Resources 
Defense Council, said that from the perspective of climate, it was critical to pursue 
carbon sequestration projects like FutureGen at a commercial scale. 
 
''We need to get actual experience at scale, and this is a way to do it,'' he said. 
 
The plant would test techniques for converting coal to a gas, capturing pollutants and 
burning the gas for power. The carbon dioxide would be compressed and pumped into 
deep soil layers. Monitoring devices would test whether any had escaped into the air. 


 
 


NPPC: EPA Greenhouse Gas Reporting Plan Flawed (Pork Magazine) 
 
By Pork news staff (6/12/2009) 
The U.S. Environmental Protection Agency’s proposal to require reporting of manure-
related greenhouse gas emissions could increase environmental problems, according to 
the National Pork Producers Council. 
 
The NPPC said requiring livestock producers to report manure-related emissions will 
add costs to pork operations and duplicate information EPA already compiles. The 
group says the USDA should take the lead in attempting to reduce greenhouse gases 
coming from farms and ranches. 


“The current greenhouse gas inventory that EPA compiles every year, along with the 
information from a cap and trade offsets program, is more than enough to support the 
rule’s objectives,” NPPC said. 


Congress is considering climate change legislation that, among other things, would limit 
greenhouse gases that large emitters such as energy utilities could release to the 
atmosphere. Each unit of greenhouse gas an emitter is allowed to release under its cap 
is called a credit, which may be bought and sold. Those able to release less gas than 
they are allowed under their cap may sell credits; those over it will need to buy credits or 
reduce their energy production. 


In March, EPA proposed to require businesses, including livestock operations, to report 
emissions of carbon dioxide, methane and nitrous oxide under the Clean Air Act. Those 
emitting at least 25,000 metric tons of gas annually would be affected under the plan. 
EPA estimated this would be only 40 to 50 livestock operations nationwide and that 
compliance costs would be only $900 per facility. 


Minnesota pork producer Randy Spronk, chairman of NPPC’s environmental committee, 
questioned EPA’s reporting threshold, saying the agency misjudged the number of 
producers the rule would affect and the costs it would impose. 
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Spronk said the pork industry is participating in an EPA air monitoring study that will 
determine with much more certainty the greenhouse gases coming from hog farms, but 
that data won’t be available until next year. “Until we know what’s coming off our farms 
and in what amounts, producers should be protected from regulation for air emissions,” 
he said. 


In its comments, NPPC offered a number of reasons why EPA’s mandatory emissions 
reporting program is not appropriate for hog farms and needs to be revised. Among 
them:  


  
* Relying on the Clean Air Act to address climate change will steer pork producers 
toward actions that will increase emissions and could cause additional environmental 
problems. Additional reporting requirements, for example, are a disincentive to installing 
manure lagoon covers and manure digesters that can capture methane gas and convert 
it to electricity. 
* The Agriculture Department is better equipped than EPA to administer a greenhouse 
gas program for livestock producers. It has the technical expertise and institutional 
resources, along with a track record for working with farmers on measuring reductions 
in greenhouse gas emissions. Also, USDA has the producer protections required to 
assure widespread participation in any greenhouse gas reduction program. 
* EPA’s proposal exempts from reporting requirements greenhouse gas emissions from 
natural processes such as from animals’ digestive systems. But it doesn’t exempt 
manure decomposition—also a natural process—even though it accounts for only a 
small portion of total livestock-related greenhouse gas emissions. 
* EPA failed to adequate describe which operations are subject to mandatory reporting. 
Conflicting definitions of “facilities” and “manure management systems” leave in doubt 
who is covered under the regulation and who is not. 
* While EPA estimated that farms with at least 73,000 hogs will be required to report 
emissions, it did not explain how it arrived at this number. NPPC, working with industry 
and university scientists, has been unable to duplicate it. 
* The costs of the recordkeeping and reporting requirements under the rule are 
underestimated. EPA’s estimate of $900 to conduct tests and do emissions calculations 
bears little relation to the actual costs hog farmers will incur to comply with the rule.  


 
 
 
6/12/2009 


SCR vs EGR war plays out in US courts (Truck News) 
 
WASHINGTON, D.C. -- An ugly legal battle is unfolding in the US Circuit Court of 
Appeals for the District of Columbia, as Navistar challenges the EPA’s acceptance of 
selective catalytic reduction (SCR) as a feasible solution for meeting EPA2010 
emissions standards. 
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In a recent ‘Statement of Issues’ court filing, Navistar pointed out that when the 2010 
emissions rules were first developed in 2001, the “EPA decided that urea SCR 
technology would not be available to meet the 0.2 g NOx standard for the applicable 
model year.” 
  
“The EPA made an express ‘infeasibility’ determination for SCR technology,” Navistar 
said in its filing. It went on to say the EPA ruled out SCR because of: a lack of 
infrastructure to deliver urea at the pump; a lack of standardized method of delivery of 
urea; a lack of adequate safeguards in place to ensure urea is used throughout the life 
of the vehicles; a lack of safeguards to ensure drivers replenish urea; concerns for 
public safety; and other concerns. 
  
So when the EPA warmed up to SCR and formally accepted it as a viable EPA2010 
solution, Navistar charged that the “dramatic change” imposes “entirely new regulatory 
requirements.” 
  
Naturally, all other heavy-duty engine manufacturers which have chosen to use SCR to 
meet 2010 emissions requirements are backing the EPA. Volvo and others have filed an 
‘amici curiae’ petition to participate as “friends of the court.” This move was protested by 
Navistar, prompting Volvo to issue a statement to the media yesterday after sections of 
its Web site were reportedly used by Navistar to support its case. 
  
“Navistar’s most recent filing demonstrates that the other engine manufacturers must 
have the ability to participate in this case as friends of the court. This is necessary to 
refute misinformation Navistar has presented to the court,” said Jim McNamara, 
spokesman for Volvo Trucks North America.   
  
“This includes Navistar’s desperate attempt to mislead the court by taking information 
from Volvo Trucks North America’s Web site out of context to reach a wildly inaccurate 
and misguided conclusion.   
The whole point of using exhaust aftertreatment is to meet the 0.2 g NOx requirement, 
while delivering to the customer excellent fuel economy, performance and reliability.  
And better fuel economy means a reduced CO2 footprint, courtesy of SCR.  Massive 
EGR can’t deliver these benefits. 
  
“Navistar, of course, admits its technology is unable to reach the 0.2 g NOx limit. There 
is absolutely no benefit to society, customers or the environment in the approach 
Navistar has deliberately chosen to confuse this very important issue.” 
  
  
Navistar has developed an in-cylinder solution for EPA2010 which does not require 
exhaust aftertreatment. It plans to roll out engines in January, 2010 that will initially 
exceed the 0.2 g NOx limit by cashing in emissions credits the company has earned by 
reducing emissions beyond requirements in previous years. Navistar will then continue 
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to tweak its solution to get it down to the 0.2 g limit by the time its credits run out, 
expected to happen sometime in 2012. 
 
 
 


Smog fines would hit big industries (Houston Chronicle) 
 
By MATTHEW TRESAUGUE HOUSTON CHRONICLE 
June 12, 2009, 8:24PM 
Texas’ environmental agency on Friday rolled out plans to penalize some of Houston’s 
biggest industries for smog-forming pollution despite their protests that the fines are 
unfair.  
The plan, resulting from a court ruling, could generate as much as $150 million a year 
for state efforts to bring the region’s air into compliance with federal standards. 


The Texas Commission on Environmental Quality would collect the money under the 
federal Clean Air Act, which calls for penalties for major polluters when a region fails to 
comply with standards by a certain date. 


Houston had until 2007 to cut enough pollution from vehicles and industrial plants to 
meet the federal one-hour standard for ozone. If ozone levels exceeded 125 parts per 
billion for one hour during the day, that was a violation. 


Despite its improved air quality over the years, Houston didn’t meet the Environmental 
Protection Agency’s one-hour limits even before the agency adopted stricter standards 
in 1997 and last year. 


The state’s proposal would apply to industrial sites that release 25 tons or more of 
smog-forming pollutants each year — 200 to 300 sites in the eight-county region, 
regulators said. 


Industry groups have urged the state to take an approach that allows them to meet their 
obligations through emissions reductions rather than in dollars.  


But the state’s proposal requires refineries, power plants and manufacturers, among 
others, to pay the fines or forfeit pollution credits, including those in a cap-and-trade 
program designed to reduce the region’s smog. 


Cap-and-trade is a system that gives each plant a permit to emit a fixed amount of 
pollution and lets cleaner plants sell their excess allowances to those that release more 
than their share of pollutants. 
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Alternatives to fines? 


Federal law allows the state to collect $8,126 per ton of ozone-forming pollution above 
an emissions baseline that is yet to be determined. The money would go to the TCEQ 
for pollution-fighting efforts in Greater Houston. 


Jason Moore, a Baker Botts lawyer who represents heavy industry interests, said the 
state agency should allow additional alternatives to fines, such as paying to replace or 
retrofit diesel-powered school buses. 


Houston’s improved air quality “is due to significant investments by regulated industries 
in the area,” Moore said. “But this rule doesn’t address mobile sources of emissions.” 


‘Everyone’s responsibility’ 


Jed Anderson, a Houston attorney who specializes in air quality, also questioned why 
the proposal focuses on smokestack emissions while ignoring those from cars and 
trucks. Tailpipes release about a third of the smog-forming nitrogen oxides in the 
region’s air, Anderson said. 


“If we are going to be fair and just about this, you can’t penalize just one individual or 
segment,” he said. “It’s everyone’s responsibility.” 


Anderson said he has sent $10 to the commission to pay his “fair share.” 


Some environmentalists sounded pleased with the state’s proposal in general, but found 
fault with a rule that would allow industry to aggregate types of pollution when 
calculating the baseline for emissions.  


The pollutants don’t contribute equally to ozone formation, so they shouldn’t be counted 
together, said Elena Craft, a Houston-based air quality specialist for the Environmental 
Defense Fund. 


“By not maximizing on the opportunity afforded” by the Clean Air Act to collect the fines, 
Craft said, “we are setting up our own roadblocks on the path to attainment and to 
cleaner air.” 


matthew.tresaugue@chron.com 
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Biden praises economic recovery project in Kansas (Associated Press) 


Story also appeared: MSN Money 
 
June 12, 2009 9:53 AM ET  
By DAVID TWIDDY 
OVERLAND PARK, Kan. (AP) - Vice President Joe Biden competed with beeping 
construction equipment and passing trucks Thursday as he praised the start of a 
suburban Kansas City road project largely funded by economic stimulus dollars. 
Biden was in Overland Park for the second of three stops in a national "Road to 
Recovery" tour, highlighting how states are spending some of the $787 billion set aside 
for recovery projects. 
All but $7 million of the $82.3 million widening of a three-mile section of U.S. 69 is being 
financed by the federal government. Biden said the project, like thousands of similar 
ones slated to begin this summer across the country, will create and preserve 
thousands of jobs. 


Bill Clarkson, whose company won the highway contract, expects to employ 300 people 
a week for at least two and a half years. With state transportation workers and others, 
the project will employ 500 people a week during its lifetime, he said. 


Biden noted the potential ripple effect in those workers helping local businesses stay 
open and possibly expand. 


He also said the project will make the 27-year-old highway safer and ease congestion 
along a main traffic artery for Johnson County, Kansas' main economic engine. 


"We're pumping a lot of money into the economy but that's not just about jobs," he said. 
"That's about staying competitive in the 21st century." 


The tour continues Friday in Michigan as part of the administration's effort to keep up 
support for the economic stimulus package in the face of higher-than-expected 
unemployment. 


Biden's top economic adviser acknowledged this week that the economic forecasts 
used to sell the stimulus were overly optimistic. By now, according to those earlier White 
House economic models, the nation's unemployment rate should be on the decline. 
Instead, it sits at 9.4 percent, the highest in more than 25 years. 


In Kansas, federal officials have provided $1.9 billion in economic stimulus funding, 
including $378 million for transportation projects. The remainder will go for projects 
involving everything from education to energy. 
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Accompanying Biden on his tour was U.S. Health and Human Services Secretary 
Kathleen Sebelius, whose administration started the process of attracting stimulus funds 
for projects while she was still governor of Kansas. 


The Obama administration had to do some repair work ahead of Biden's visit after Sen. 
Pat Roberts, a Kansas Republican, pointed out two stimulus projects in southeastern 
Kansas that he said were wasteful spending. 


Cherokee County is using $760,000 to resurface a 5-mile stretch of what's known as old 
Highway 96, starting at the Missouri border. Meanwhile, the Environmental Protection 
Agency plans to use the same road for a $25 million cleanup of contaminated soil in 
Treece. 


Roberts said the cleanup effort would put trucks on the road being repaired, possibly as 
the road was being surfaced, which could require a second round of repairs. But the 
White House on Wednesday said the two projects have been scheduled to avoid the 
problem. 


Still, Roberts on Thursday questioned whether cleaning up polluted soil from decades-
old mining operations in Treece was the best use of the money. He supports spending 
an estimated $3 million to move the 100 residents to new homes. 


"We don't need to spend $25 million on a problem that won't be solved," he said. "We 
need to take care of these people and spend $3 million to let them get on with their 
lives." 


 


 


CLIMATE  CHANGE / GLOBAL WARMING 


White Rooftops May Help Slow Warming (Washington Post) 
 
Energy Secretary Pitches Low-Tech Idea to Reflect Solar Energy Back Into Space 
BY: David A. Fahrenthold; Washington Post Staff Writer 
Could climate change be staved off by making the United States look like a scene from 
"Mamma Mia!"? 
 
That was suggested in a recent talk by Energy Secretary Steven Chu -- although, 
because he was speaking to Nobel laureates, he did not mention the ABBA musical set 
in the Greek islands. He said that global warming could be slowed by a low-tech idea 
that has nothing to do with coal plants or solar panels: white roofs. 
 
Making roofs white "changes the reflectivity . . . of the Earth, so the sunlight comes in, 
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it's reflected back into space," Chu said. "This is something very simple that we can do 
immediately," he said later.  
 
Chu has brought increased attention to an idea that -- depending on your perspective -- 
is either fairly new, or as old as Mediterranean villages, desert robes and Colonel 
Sanders's summer suit. Climate scientists say that the reflective properties of the color 
white, if applied on enough of the world's rooftops, might actually be a brake on global 
warming. 
 
But if anybody is seriously considering a global whitewash, "simple" and "immediate" 
are probably not words that come to mind. 
 
"I don't think that it could ever be done at a sufficient scale," said Ken Caldeira, a 
climate scientist at the Carnegie Institution in Stanford, Calif. He added: "It's hard 
enough, in many of the cities of the world, to keep the streets swept, much less to keep 
the city reflective." 
 
White roofs work because of the physics of sunlight. Dark roofs absorb and hold more 
than 80 percent of solar energy, while white ones can reflect 75 percent of it away. That 
makes a white-roofed building cooler and cheaper to air-condition. 
 
Because of that energy savings, California has since 2005 required most flat-roofed 
buildings to have white tops, and Walmart has installed them on about 75 percent of its 
U.S. stores. In January, the District will require new flat roofs on commercial buildings to 
be covered in vegetation or a reflective material. 
 
Now scientists are wondering whether white roofs might keep the world cooler, too. 
 
The idea does not treat the root cause of climate change, which is heat-trapping 
pollution such as carbon dioxide and methane. But white roofs do help with the primary 
symptom: heat. The light they reflect escapes through the polluted atmosphere like a 
BB through a greenhouse. 
 
"We may have to figure out a way to artificially cool the planet while the atmosphere is 
still super-saturated with greenhouse gases," said Mike Tidwell of the Chesapeake 
Climate Action Network. This could be it, he said, "because the planet, it's a closed 
system, it's an absolutely closed system, except for one thing: sunlight." 
 
How well it would do, scientists say, depends on the number of roofs. 
 
In his talk, Chu cited new research from his former laboratory, the Lawrence Berkeley 
National Laboratory in California, which imagined the result of painting about 63 percent 
of the roofs white in 100 large cities in tropical and temperate areas worldwide. 
 
It estimated that would provide about the same climate benefits as taking all the world's 
cars off the road for 10 years. 
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Hashem Akbari, a Lawrence Berkeley scientist who co-wrote the study, said: "It buys us 
precious time" to figure out ways to limit greenhouse-gas emissions or remove the 
gases from the atmosphere. "It basically buys us time until we come up to our senses." 
 
With that kind of potential, Chu told his London audience, "I would love to appeal to all 
people. We should convert to white limousines" -- here the laureates laughed -- "and 
white roofs." 
 
But, as with any proposal to paint large portions of the world the same color, there are 
skeptics. 
 
Making roofs white "is one of many things that we need to do simultaneously" to combat 
climate change, said Daniel Lashof of the Natural Resources Defense Council. But, he 
added, the amount of space that might get painted is "just not enough area to 
significantly affect the reflectivity of the Earth." 
 
A spokeswoman for Chu said the Energy Department is exploring ways to encourage 
more white roofs on private and public buildings. (For now, Google Maps shows that 
Chu's own headquarters is a light beige on top.) She also noted that some homeowners 
who purchased a "cool" roof would be eligible for an expanded tax credit intended for 
"weatherizing" homes. 
 
There is also the winter problem: In a cold climate, a dark roof can lower heating costs 
by soaking up the winter sun. White-roof advocates counter that, in the continental 
United States, the "winter penalty" is just 10 percent of the overall savings. 
 
"As far north as Toronto, it pays," said Arthur H. Rosenfeld, a member of the California 
Energy Commission. 
 
And then there is the look of the thing. 
 
To get all the benefits of a white roof, plain old white paint will not do. Instead, the roofs 
should be covered in a reflective coating, or a specially made membrane (Details about 
cool-roof products approved by the Environmental Protection Agency can be found at 
http://www.energystar.gov/index.cfm?c=roof_prods.pr_roof_products). 
 
The result: White roofs are not always more expensive than dark ones. But they can be 
a lot harder on the eyes. 
 
"It's like being in Antarctica or the North Pole or something. I mean, you need to wear 
sunglasses," said Albert NuÃ±ez, vice president of Capital Sun Group, an installer 
based in Cabin John. When he pitches it to customers who have a slope-roofed house 
in the suburbs, "The wife looks at it and says, 'No, I couldn't do that to Sally next door,' " 
NuÃ±ez said. 
 



http://www.energystar.gov/index.cfm?c=roof_prods.pr_roof_products
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In Takoma Park, artist Jon Lickerman did it anyway. 
 
He paid about $1,100 in 2004 to have NuÃ±ez's company paint most of his sloped roof 
white. Now, Lickerman said, his electric bills are lower and his neighbors have never 
complained. 
 
At least not to him. 
 
"I'm looking at it right now. You know, it's jarring. But I wouldn't say it's glaring," said 
Jackie Braitman, a neighbor who works as a designer and contractor for remodeling. 
Her second-floor office faces the white expanse, which she said is not blinding -- but is 
unattractive enough that she would not want a neighborhood full of them. 
 
"As a designer, I'm annoyed by it," she said. "As a neighbor, I'm not." 
 
Staff researcher Meg Smith contributed to this report. 


 


 


Climate Change Treaty, to Go Beyond the Kyoto Protocol, Is Expected by the 
Year's End (New York Times) 
 
June 13, 2009 Saturday  
Late Edition - Final 
Section A; Column 0; Foreign Desk; Pg. 5 
By ELISABETH ROSENTHAL 
The world is on track to produce a new global climate treaty by December, the top 
United Nations climate official said Friday as delegates from more than 100 nations 
concluded 12 days of talks in Bonn, Germany.  
 
The delegates issued a 200-page document that they said would serve as the starting 
point for treaty negotiations that open in Copenhagen in December.  
 
''Time is short, but we still have enough time,'' the official, Yvo de Boer, who is the 
executive secretary of the United Nations Framework Convention on Climate Change, 
said at a briefing. ''I'm confident that governments can reach an agreement and want an 
agreement.''  
 
The goal is a climate treaty that would go beyond the 1997 Kyoto Protocol, a climate-
change agreement that set emissions targets for industrialized nations. Many of those 
goals have not been met, and the United States never ratified the accord. 
 
The document issued Friday outlines proposals for cutting emissions of heat-trapping 
gases by rich countries and limiting the growth of gases in the developing world. It also 
discusses ways of preventing deforestation, which is linked to global warming, and of 
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providing financing for poorer nations to help them adapt to warmer temperatures.  
 
But many environment advocates and politicians suggested that delegates had not 
made enough progress in winnowing down those options. ''Of course we have to 
respect the way the United Nations works,'' Denmark's minister for climate and energy, 
Connie Hedegaard, said in a statement after the talks ended. ''But to me, there is no 
doubt that things are moving too slow.''  
 
Representatives of poor countries complained repeatedly in the talks that developed 
nations had not made an adequate commitment to reduce their emissions. They 
expressed particular dismay over Japan's announcement this week to reduce emissions 
by only 8 percent below 1990 levels by 2020.  
 
Shyam Saran, India's envoy on climate change, called such targets ''unsatisfactory.'' 
China and other developing countries have demanded that richer nations reduce 
emissions by 40 percent below 1990 levels in that period.  
 
Experts described some of the back-and-forth as predictable jockeying in the months 
leading up to the make-or-break talks to negotiate a treaty in December.  
 
Jonathan Pershing, who led the American delegation at the Bonn talks, said the 
discussions had unfolded about as fast as could be expected given the number of 
nations involved and the size of the task. He predicted a treaty would emerge in 
December. 
 
He said that American negotiators acknowledged at the talks that ''climate change is an 
urgent problem and it needs a global and immediate response.''  
 
Despite the shortage of specific commitments, environmentalists took heart from the 
strong involvement of many nations, especially the United States and China, which 
jointly produce 40 percent of the world's heat-trapping emissions. (In declining to ratify 
the 1997 Kyoto Protocol, the United States cited China and India's lack of participation.) 
 
''There are a lot of options to work out, but we have come a long way,'' said Alex Kaat, a 
spokesman for Wetlands International, which fights the destruction of rainforests and 
decaying bogs. ''There is now text on paper, and that's progress.'' 
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Lakes effort gets a leader (The Buffalo News) 
 
President Obama’s appointment fills a promise, can help region 
Updated: 06/14/09 7:17 AM  
The Great Lakes now have a czar. Credit President Obama for maintaining a campaign 
promise to help this region’s ecosystem by putting someone in charge of coordinating 
American efforts to give it a better future.  


The Obama administration has appointed Alliance for the Great Lakes CEO Cameron 
Davis as a special adviser to the Environmental Protection Agency. Davis, a former 
cochairman of the Healing Our Waters-Great Lakes Coalition, will help oversee the 
federal program for restoration of the Great Lakes, which is expected to cost more than 
$20 billion.  


During the campaign, Obama promised to create that position and spend $5 billion over 
a decade toward implementing the restoration plan. This latest appointment is a 
significant step. Having someone in charge of various programs should focus both the 
funding and the effort, and could help not only in the United States but in Canada, 
where responsibility for the Great Lakes doesn’t fall to any one minister.  


Davis has many years of advocacy with the Alliance for the Great Lakes, in addition to a 
legal background. With respect to efforts to protect the Great Lakes, legislatively and 
otherwise, he is acknowledged as at the top of his class. His challenge will be in 
knowing where the Obama administration needs to engage Canada if both countries are 
to protect the health of the lakes most efficiently. Protection cannot occur on only one 
side of the basin.  


The new adviser will face daunting tasks and bear heavy responsibilities, but overall this 
is a positive move that should benefit those dependent on the Great Lakes for 
everything from drinking water to economic and tourism dollars.  


The previous fractured state of affairs was difficult, at best. The EPA’s Region 5 has 
responsibility for the Great Lakes, but there is an array of intergovernmental pacts and 
agreements—for example, the Great Lakes Water Quality Agreement, which has no 
underlying treaty and therefore, basically leaves it up to each nation to design its own 
plan for protecting the Great Lakes.  


A few years ago, the United States launched the Great Lakes Regional Collaboration as 
an effort to pull together entities, whether it was the EPA or municipal-level 
governments and agencies or the Council of Great Lakes Governors. That put in motion 
efforts to centralize needed work, but there was no one person in charge.  


Davis’ appointment is a move toward that goal, and complements the new $475 million 
Great Lakes Restoration Initiative, which the administration and Congress still need to 
advance.  
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Obama made the right decision (Austin Daily Herald) 
Published Friday, June 12, 2009 
I want to commend President Obama for his “Executive Decision” on clean cars 
emission standards. This will not only affect old ladies like me with asthma or children 
wanting to play outdoors, but will have a far reaching impact on the auto industry and its 
suppliers and will be a tremendous boost for our economy. It took someone with his 
negotiating skills and bargaining power to get the auto industry to work together and be 
serious about finding solutions. 
During the last two years I did some research for ACES (Austin Coalition for 
Environmental Sustainability) on cars meeting the proposed clean cars standards. The 
Environmental Protection Agency and Consumer Report Auto survey showed that there 
were a lot of cars being made then. The catch came when I took a look at the 
distribution of these cars. They were being made, but were not available to buy in 
Minnesota. 
Apparently at President  Obama’s meeting, he pointed out that if other less highly 
developed countries could produce more environmentally friendly cars, he thought it 
was about time they started working together to prove we can do it in the U. S., too. 
By the way, the BBC late night news has been talking about the big increase in auto 
sales in Europe. 
Ruth Klamm 
Austin 


 


Insider: Enter the ‘silly season’ (Wicked Local Plympton) 
 
By Bobbi Sistrunk 
Fri Jun 12, 2009, 06:16 AM EDT 
You’re likely aware by now that there is a lot of hot air floating about in Washington. But 
just when you think you’ve heard every dopey thing politicians and regulators could 
come up with there is this: a tax on “belching bovines.” 
Oh, that’s right, another tax.  
According to Rep. James Sensenbrenner, R-Wisconsin, the Environmental Protection 
Agency could soon apply a tax on livestock because gas from cows and other animals 
is seriously contributing to global warming. 
He said the EPA is concerned over methane gas that is belched by cows. 
Sensenbrenner, a member of the House Global Warming Committee, said the EPA 
estimates 20 percent of the emissions in the United States that cause global warming 
are due to livestock. He noted that a Supreme Court Decision in 2007 opened the door 
for the EPA to regulate carbon dioxide and other emissions and could lead to the 
regulation of methane gas production from farm animals. 
“This cow-fart tax shows how outrageous the whole global warming and climate change 
debate is,” Sensenbrenner told Fox News anchor Megyn Kelly. 
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Kelly noted that Stonyfield Farm Yogurt Company feeds its cows alfalfa, flax and 
grasses in an effort to decrease methane gas produced by its cows while also 
increasing the Omega-3 in its products. 


The congressman said the EPA doesn’t care what any farmer feeds its livestock; it is 
just about the per head yearly tax. 


The cost to farmers would be $175 per head for each dairy cow, $80 per head for beef 
cattle and $20 per head for pig farmers. 


Some farmers have already railed against the idea, saying it would literally put them out 
of business. But farmers aren’t the only Americans who would be affected. A tax like 
this can only be progressive. Eventually the EPA and other climate-change advocates 
would look to tax all animals that produce methane gas. This could severely affect 4-
Hers and horse owners and breeders as well. Not to mention the severe rise in costs to 
the consumer for beef pork, milk, cheese, ice cream, yogurt, and every other product 
derived from these animals.  


Will this really curtail global warming? Of course not. It will just further burden American 
farmers and consumers. 


“Well, the silly season has arrived in Washington,” Sensenbrenner said.  


He’s right. Let’s see what other taxes the Federal government and the administrations – 
Obama, Patrick, et al – who ran on a platform of reducing taxes, not increasing them, 
has up their collective greedy sleeve. 


  
Through the grapevine  
Wishes do come true 


About two years ago I was lamenting the fact that my horses’ manure wasn’t being put 
to good use other than fertilizing friends’ gardens or being deposited at a compost 
dump. There had been a news story about a horse farm overseas that was using 
manure to heat its indoor riding arena. Perhaps my wish that I could use the heat-
producing buns to keep my family warm in winter is about to come true. 


In Sanford, Fla., a company is using horse manure to produce energy. Of course 
environmentalists are again concerned with the gasses the process creates. I consider 
myself an environmentalist, but the movement loses me when they disregard proposals 
such as this. 


Considering all the factories and large vehicles that spew toxic emissions, I think this 
may be another viable opportunity to create something great from waste. 
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MaxWest Environmental Systems has devised a system to convert horse waste into 
renewable energy. Marion County, Fla., boasts more than 35,000 horses. Animal waste 
improperly stored can contribute to contamination of ground water supplies. The 
company’s “gasification technology” uses manure to create renewable energy which 
can then be turned into green energy and sold back to the grid. Maybe my horses will 
finally pay for themselves. Just think of all the jobs that could be created from this 
process. 


Save the date 


Mark your calendars for Saturday, June 20, and join in the celebration of your town. The 
Plympton Old Home Day events take place at the Upland Club and should prove to be a 
spectacular day for the entire family. For more information log on to the town Web site 
www.town.plympton.ma.us and click on “cultural services” and then “Old Home Day 
Committee.” 


FYI 


TC’s Sports Den on Route 106, Plymouth Street, in Halifax has added a new lineup to 
its store shelves. Owner Tom Williams has made a deal with a pet food supplier and 
now stocks bird seed, dog and cat food and cat litter at the shop for a great price. 


If you’ve never been to TC’s, stop in and say hello to Tom and his staff. He has a great 
selection of fishing equipment and hunting gear too. And remember to tell him , “the 
Halifax-Plympton Reporter sent me!” 
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Agriculture Showdown to Shape Next-Gen Offsets, Biofuels (Reuters) 
 
Fri Jun 12, 2009 6:00pm EDT 
Debates over two looming shifts for the role of agriculture in fighting climate change 
reached a fever pitch this week. The hot topics included key pieces of the Waxman-
Markey climate and energy bill, and the U.S. EPA’s proposed changes to the renewable 
fuel standard, which will set minimum volume requirements for different types of biofuels 
used in U.S. transportation fuels each year, starting in 2010. The outcome of these 
debates will go a long way to determine how big a player the agriculture industry will be 
in upcoming carbon and alternative fuel markets — and offer a glimpse of how the 
government evaluates politically-charged climate solutions with big lobbying budgets 
behind them. 
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This week’s battles — in a U.S. EPA hearing, fuel standard workshops, negotiations 
among legislators and in the flurry of press releases that surrounded it all — represent 
some of the final showdowns in a high-stakes fight over how first-generation biofuels 
that use agricultural crops for feedstock and agriculture-based carbon offsets will figure 
into, and compete, in a rapidly changing market. Biofuels are moving toward cellulosic 
feedstocks, and the still-nascent carbon market is for the first time facing 
comprehensive regulation in the U.S. that’s placing new scrutiny on offset projects, such 
as methane capture from animal-waste lagoons and reforestation of pastureland, as 
Climatewire explains today. 


Farm-state legislators threatened to block the Waxman-Markey bill this week unless the 
traditionally agro-friendly USDA is put in charge of managing offset programs and 
decides what kinds of projects will qualify, and thus be able to vie for a piece of the 
estimated $24 billion market in agriculture-based offsets. As the Wall Street Journal 
notes: 


[R]ecent analyses by the EPA suggest the environmental agency will rein in what 
qualifies as an offset. That would mean less money for farmers. 


Meanwhile, agriculture and ethanol lobbies have rallied their considerable political 
forces this week in opposition to the EPA plan to consider land-use changes — such as 
clearing a forest and turning it into cropland — when judging the greenhouse gas 
emissions associated with different biofuels under the renewable fuel standard. 


The fuel standard itself is not new, having been created as part of the 2005 Energy Act. 
But the EPA is proposing to implement what it calls the “first ever mandatory GHG 
reduction thresholds for the various categories of fuels.” With land use changes taken 
into account, this, in short, would spell very tough times for much of the ethanol 
industry. 


If California is leading the way on this one, the land-use accounting may stick. Efforts to 
hold companies accountable for the climate impact of land-use changes got a boost 
recently in the state, where a law dealing with the issue has survived its first legal 
challenge from a major oil company. As Greenwire reports, the Contra Costa County 
Superior Court rejected an environmental impact report for a planned refinery expansion 
last week because it did not analyze carbon emissions for the project. 


At the end of the day, both the biofuels and offset markets are poised for transformation 
in coming years. Agro companies want to make sure they can snag a healthy share of 
the markets as they take off. Time will tell if horsetrading in Washington ends up 
delivering markets and regulations that can actually make a dent in emissions, and 
allow room for innovation. 
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HAZARDOUS WASTES 


================================================================== 


Today's electronics, tomorrow's garbage heap (Baltimore Sun) 
 
Officials, activists worry about discarded TVs piling up after digital switch 
By Meredith Cohn | meredith.cohn@baltsun.com 
June 12, 2009 
Maryland 
The pile of televisions waiting for recycling at the Eastern Sanitation Yard in Baltimore - 
many of them wrapped in wood paneling popular in decades past - is likely to get larger 
today when the nation completes its switch to digital TV. 
 
City officials hope so. The rate of electronic waste, or e-waste, is growing, but more 
than 80 percent of unwanted TVs and computers nationwide are still thrown into the 
trash, and watchdogs worry that more will end up there. Or that the e-waste, which 
contains a number of toxic materials, will not be recycled responsibly, a huge problem 
documented by activists and journalists. 
 
Americans have been creating up to 50 million tons of e-waste in recent years as they 
upgrade their technology. Now that tens of millions of old TVs have little or no value, 
they, too, may get tossed. 
 
Local officials aren't exactly sure how much more will come after the switch because all 
recycling is voluntary in Maryland, but they are ready, said Hilary Miller, Maryland's 
program manager for recycling and operations. "Many counties report that they have 
been seeing a lot of TVs coming in, but they don't anticipate being overwhelmed," she 
said. 
 
Miller said most of the counties contract with in-state recyclers to dispose of their e-
waste and officials have visited the facilities. But she acknowledged there isn't a 
permitting process or official inspection. 
 
The only state law on the subject requires manufacturers selling electronics here to 
register and pay a $10,000 fee, which goes to counties as grants for recycling 
programs. Incomplete data for 2008 shows Maryland counties collected more than 7.4 
million pounds of e-waste. More than 9 million pounds were collected in 2007. 
 
Baltimore City contributed about a million pounds in 2008, more than double the amount 
in previous years, according to Tonya Simmons, recycling coordinator. It's hauled to 
Computer Donation Management Inc. in Southwest Baltimore, where electronics are 
broken down or refurbished. Some are given to charity. 
 
"We have them pick up electronics three times a week now from the five city drop-off 
centers, and if we need them more, we make a phone call," she said. "Our goal is to 
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keep this stuff out of the landfill." 
 
That's a tough task, according to the Electronics TakeBack Coalition, which says the 
nationwide rate of recycling was about 18 percent for the 27 million TVs and 206 million 
computers disposed of in 2007. And e-waste is the nation's fastest growing municipal 
waste stream. Consumers bought 500 million electronic items last year, according to 
industry data. 
 
Barbara Kyle, the coalition's national coordinator, said recycling goes up when there are 
strong laws and outreach, such as in Minnesota, where manufacturers must collect the 
same weight they sell in a year. Also helping are take-back programs launched by at 
least a half dozen major producers. 
 
Keeping e-waste from being exported to poor countries overseas is even harder 
because federal laws are weak and enforcement is lax, Kyle said. For individuals to 
ensure proper recycling, they would have to follow each load through the process. 
Investigators have done that and often found the worst case scenario: e-waste in the 
bare hands of poor adults and children, who rip apart and burn it for gold, copper and 
other valuables while exposing themselves and the ground to mercury, lead, flame 
retardants, cadmium and other toxic substances. 
 
"It's a big problem, frankly," Kyle said. "Proper disposal means not exporting it." 
 
Federal law does not ban exporting, and those in the industry say not all exporting is 
bad. And federal law does cover export of lead-filled cathode-ray tubes, or CRTs, found 
in TVs and computer monitors. The law requires exporters to get permission from the 
Environmental Protection Agency and the receiving country before shipping. But if the 
CRTs are going to be reused, the exporters need only notify the EPA. Even this isn't 
always done, according to an August report by the Government Accountability Office. 
 
Kyle said there is a cost to proper recycling and consumers should be wary of for-profit 
and even nonprofit groups that take items for free. Baltimore City and surrounding 
counties, for example, pay 5 cents a pound to have e-waste recycled. 
 
The coalition and the Basel Action Network keep a list of companies pledging 
responsible recycling, and there are plans for a certification program next year. Kyle is 
also pushing for products to be designed with recycling in mind. 
 
That is something the industry is supporting, according to congressional testimony last 
year by Eric Harris, associate counsel for the Institute of Scrap Recycling Industries Inc. 
He said disassembling e-waste is difficult. But many in foreign countries clamor to 
recycle it, responsibly and otherwise, because pay is good for raw materials, particularly 
in Asia, where many electronics are made. The group said producers should recycle 
their own household e-waste, and work on better design. 
 
Dell already is, according to Mark Newton, senior manager of environmental 
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sustainability there. The company takes back its own brand from consumers through a 
mail and drop-off system that includes some Goodwill stores. It has a global network of 
recyclers that it polices. 
 
The company also is working on better design, largely by reducing materials and parts. 
Newton said the company has also reduced packaging and its carbon footprint by 
buying energy from renewable sources. He said some of the efforts save money and 
some, like the take-back program, are costly. (Dell makes the program profitable by 
selling services such as data scrubbing to commercial customers.) 
 
But ultimately, Newton said, the equipment has Dell's name on it, and the company is 
trying to "find every way to get this stuff back." 


Getting help 
•Consumers can offset the cost of a converter with a coupon from the federal 
government. To order a coupon, visit dtv2009.gov or call 888-388-2009. 
 
•The federal government also offers free digital converter installation through Maryland 
contractors. To schedule an appointment in Baltimore, call AmeriCorps volunteers at 
888-225-5322. Others include The Idea Guy, 888-898-8729, and Apollo Industries, 800-
504-5677. People will need to purchase their converter boxes in advance. 
 
•Because several local broadcast stations will show up on different frequencies, even 
viewers whose sets or converter boxes are equipped with automatic tuners must rescan 
channels. 


How to recycle your e-waste 
For lists of permanent collection stations and companies that take back electronics, go 
to the Maryland Department of the Environment's Web site, www.mde.state.md.us 
 
More drop-off site information: 
 
• Anne Arundel County: Glen Burnie Convenience Center, Millersville Convenience 
Center; Millersville Landfill & Resource Recovery Facility; Sudley Convenience Center. 
Open 8 a.m.-4 p.m. Monday-Saturday and some Sundays. Call 410-222-7951 or go to 
aacounty.org/dpw 
 
•Baltimore City: Quarantine Road Sanitary Landfill, Northwest Transfer Station on 
Reisterstown Road; Western Sanitation Yard on Reedbird Avenue; Eastern Sanitation 
Yard on Bowleys Lane; Northwest Sanitation Yard on Sisson Street. Open 9 a.m.-5 p.m. 
Monday-Saturday; call 410-396-8450 or go to ci.baltimore.md.us/government/ 
 
dpw/recycle 
 
• Baltimore County: Eastern Sanitary Landfill Solid Waste Management Facility in White 
Marsh; Baltimore County Resource Recovery Facility in Cockeysville; Western 



http://www.mde.state.md.us/





 29 


Acceptance Facility in Halethorpe. Open 7 a.m.-4 p.m. Monday-Saturday; call 410-887-
2000 or go to baltimorecountymd.gov/agencies 
 
/publicworks/recycling 
 
•Howard County: Alpha Ridge Landfill; open 8 a.m.-4 p.m.; call 410-313-7678 or go to 
co.ho.md.us/dpw/ecycling.htm 
 
 
 
 


MINING 


================================================================== 


EPA to rebuild uranium-contaminated Navajo homes (Associated Press) 


Story also appeared: Washington Post 
 
By FELICIA FONSECA 
The Associated Press 
Sunday, June 14, 2009 12:33 PM  
FLAGSTAFF, Ariz. -- The federal government plans to spend up to $3 million a year to 
demolish and rebuild uranium-contaminated structures across the Navajo Nation, where 
Cold War-era mining of the radioactive substance left a legacy of disease and death.  


The U.S. Environmental Protection Agency and its Navajo counterpart are focusing on 
homes, sheds and other buildings within a half-mile to a mile from a significant mine or 
waste pile. They plan to assess 500 structures over five years and rebuild those that are 
too badly contaminated.  


"These families, with the resources they have, they would not be able to put up a new 
home for themselves," said Lillie Lane, a spokeswoman for the Navajo Nation 
Environmental Protection Agency. "We don't know how radiation in the home affected 
these families, but in the end people will be living in safe homes."  


Between the 1940s and the 1980s, millions of tons of uranium ore were mined from the 
27,000 square-mile reservation that spans Arizona, New Mexico and Utah. Many 
Navajos, unaware of the dangers of contamination, built their homes with chunks of 
uranium ore and mill tailings.  


The U.S. EPA estimates it will cost $250,000 to demolish each structure, haul away the 
debris and rebuild. The residents of contaminated homes will not be charged for the 
rebuilding.  
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"If we find more homes that are contaminated, we certainly will work to find the 
resources to address them," said Clancy Tenley, associate director for tribal programs 
at the EPA in San Francisco.  


The effort is part of a five-year plan that expires in 2012 in which a number of federal 
agencies joined together to address uranium contamination and its effects on the 
Navajo people. Navajos who toiled in the mines and their dependents have suffered or 
died from cancer, lung and kidney disease, and other health problems caused by 
exposure to low levels of radiation over time.  


"There is growing confidence that each agency is stepping up to its responsibility and 
doing more," said Stephen Etsitty, director of the Navajo EPA.  


So far, the U.S. EPA has assessed 117 structures and demolished 27 of them. Thirteen 
have been or will be rebuilt, and the owners of the others received financial settlements.  


Lane has done much of the outreach work, traveling to homes across the reservation to 
advise families of the EPA's efforts and securing agreements to allow officials to assess 
structures they believe are contaminated. She said most families are cooperative, 
though some have rejected the assessment without reason.  


Crews measure the background levels of radiation against levels in the structure. If the 
levels are high, families are asked to move away from the property while it is 
demolished and rebuilt. Arrangements are made for them to stay in hotels and for their 
livestock and crops to be cared for if needed, Etsitty said.  


With more than 500 abandoned uranium mines across the vast reservation, EPA 
officials acknowledge that the issue of uranium contamination is bigger than assessing 
and rebuilding structures. "We might have taken care of a good piece of the problem," 
Lane said, "(but) that's just a little part."  


Navajo EPA officials worry about recontamination when it rains and contaminated soils 
are carried toward homes or into the drinking water supply. The caps that cover some 
former mining sites are eroding, and Etsitty said "we run the risk of the exposure 
happening again."  


Tenley said that President Barack Obama is seeking $7.8 million in the 2010 federal 
budget to work on structures and abandoned mines on the Navajo reservation.  


The project is stretching the staff at Navajo EPA thin and has forced other projects to be 
put on the back burner, Etsitty said. For every three U.S. EPA officials who go out in the 
field, two Navajo staffers must accompany them, partly to serve as interpreters.  


The U.S. EPA has taken notice of the Navajo EPA's efforts and is honoring the agency 
in the tribal capital of Window Rock on Tuesday.  
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Critics find fault with DEP's mercury logic (Charleston Gazette) 
 
By Erica Peterson 
West Virginia Public Broadcasting 
On a warm June evening, fishermen dot the banks of the Coal River near St. Albans.  
Chris Hesse of St. Albans sits on the ground, his pole propped on a tree limb stuck in 
the mud. But he has no intention of eating the fish that he catches.  
That's because he's afraid of what's in the fish.  


Hesse said there are plenty of people in the area who eat the fish, and will even pay for 
it.  


"I mean, it's really bad," he said. "People will sit there and wait for them to fish and catch 
carp and pay for it.  


"It's just something that I personally wouldn't do." 


One reason Hesse and other people don't want to eat the fish is because there are high 
levels of mercury in the water, and all of West Virginia's waterways are under a 
statewide fish advisory.  


Despite that, last month the West Virginia Department of Environmental Protection 
announced it intended to allow more mercury in the state's waterways. Mercury can 
accumulate in the body and cause birth defects and brain damage. 


But a DEP study shows West Virginians eat less fish than the national average.  


Therefore, residents won't be affected by higher levels of mercury, they say.  


Critics say tools like fish advisories are being misused to justify more pollution.  


And they say low-income people who rely on fish for food, in spite of the advisories, are 
the ones who will be hurt the most if the DEP succeeds in raising the mercury standard.  


The federal Environmental Protection Agency recommends that mercury levels not 
exceed 0.3 parts per million. 


But based on the DEP's recent survey, the agency wants to allow mercury levels up to 
0.5 parts per million. To do this, they have to get the EPA's approval.  



http://www.wvpubcast.org/

http://www.wvdep.org/
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Denise Keehner of the EPA's Office of Water said most states have followed her 
agency's recommendations. 


"You can imagine that is easier for EPA and a smoother process for EPA to approve 
water quality standards a state submits if in fact the state has followed EPA's 
recommendations," she said.  


Of the dozen states that have implemented mercury standards so far, West Virginia is 
the only one proposing a less stringent level than the EPA recommends. Oregon 
strengthened its standard.  


The West Virginia DEP says its study proves that more mercury in the state's waters 
won't hurt state residents.  


"The more fish people consume in a given area, the lower that number has to be in 
order to keep the public safe," said Mike Arcuri, an environmental resources analyst 
with DEP's water quality standards program.  


"And then if people are consuming lower numbers of fish, that number in the fish tissue 
can be a little bit higher because they're not taking as much in," he said. 


It's this logic -- that lower consumption justifies more pollution -- that concerns Catherine 
O'Neill, a professor at the Seattle University School of Law.  


In 2002, she was a consultant to the National Environmental Justice Advisory Council, a 
group that was advising the EPA on fish contamination.  


"We actually warned of just this sort of outcome that we're seeing in West Virginia," she 
said.  


"The concern was if states and the federal government continue to look to fish 
consumption advisories as the solution to mercury contamination, instead of actually 
reducing the contamination, that eventually this is what we would see," she said. 


O'Neill says it's a cycle: the water is polluted, fish consumption advisories are posted, 
people eat less fish, and then the state uses the fish consumption data to justify more 
pollution.  


She says West Virginia is the first place she's seen her prediction so perfectly borne 
out.  
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Janice Nease of Coal River Mountain Watch agrees. 


"The fact that West Virginia is eating a lot less fish, doesn't that seem to tell him that we 
are afraid to eat the fish?" she asked.  


Mercury has always existed in West Virginia's waterways -- it's a naturally occurring 
element. But since humans began burning fossil fuels for energy, the amount of 
mercury in the air and water has increased.  


There's no easy and inexpensive way to remove mercury from the water.  


To crack down on mercury in fish, the DEP would have to go after the source. In West 
Virginia, three-fourths of the mercury air emissions come from coal-fired power plants. 


Power plants in other states also contribute to mercury in West Virginia's waters. 


Small amounts of mercury aren't harmful to humans. But too much causes problems. 


High levels of mercury can harm fetuses and small children whose brains are still 
developing. In adults, too much mercury can cause headaches and memory loss. 


Many of these symptoms are reversible, but children and pregnant women are the most 
vulnerable. Damage can be permanent for those who have particularly heavy or 
prolonged exposure.  


Higher-educated, higher-income people are the ones who are most likely to know about 
and follow fish advisories, said Conrad Volz, director of the Center for Healthy 
Environments and Communities at the University of Pittsburgh. 


He says this makes West Virginia's disregard for its fish-eating population an 
environmental justice issue. 


"Your state cannot tell me that there isn't a group of people who live more on a 
subsistence basis because I know there is," he said. "And there's no way the state can 
survey those people unless they're going door-to-door in hollers and places where 
people may not even have telephones." 


What this issue boils down to, Volz says, is that fish advisories aren't reaching 
everyone. 
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And even if everyone understood these fish advisories and followed them, it would still 
take a toll on public health because fish are a great source of nutrients.  


Fish are the best source of omega-3 fatty acids, which have numerous health benefits. 
Large fish such as swordfish and shark have more mercury and should be avoided, but 
the EPA recommends eating up to two meals a week of most low-mercury fish, like 
canned light tuna, shrimp, catfish and salmon.  


O'Neill, the Seattle University law professor, says forcing people to choose between the 
health benefits of fish and the risk of getting mercury poisoning isn't a fair choice. 


"It's not acceptable as a 'regulatory strategy' to tell women and children, and in fact all 
citizens, in West Virginia to stop eating fish for several decades of their lives," she said. 


Erica Peterson is a reporter with West Virginia Public Broadcasting, which provided this 
story through an agreement with the Sunday Gazette-Mail. 


 
 
 


PESTICIDES 


================================================================== 
Published: June 12,2009  
 


The Wrong Flea/Tick Medicine Can Kill Your Pet (News Blaze) 
 
By John McCormick 
In the northern part of the country this is the time of year when pet clinics start seeing 
more and more patients with flea and tick infestations as well as Lyme disease 
infections and the even more dangerous heart worm attacks. Heart Worm causes 
congestive heart failure and often can't even be treated - it must be prevented. 


No responsible pet owner wants their animal to suffer needlessly and anyone with a 


house pet certainly doesn't want their dog or cat to bring fleas and ticks into their home, 


vehicle, or most embarrassing, into other people's homes on a visit. 


For years people have seen TV ads and store displays offering medicate-it-yourself 


drops you can put on your pet's neck and back. 



http://www.wvpubcast.org/
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Many pet owners have also heard horror stories about the use of these spot-on flea and 


tick products causing illness or even the death of the pet they were supposed to protect. 


Now the U.S. EPA and Health Canada are investigating these reports and considering 


stricter regulations. 


See below for more information on these over-the-counter medications but I wanted to 


begin with what appears to be a highly safe and effective medication so pet owners 


know that not everything is bad. 


While TV news has been reporting the possible problems, they have not been telling 


consumers about safer specific prescription medications which are available. 


But some flee, tick, and heartworm prevention products are considered safe and I 


checked with a well-known local veterinarian to see what he used and why. 


Unsurprisingly, he recommended Revolution, the same medicine he prescribes for his 


patients and uses on his own pets. 


Here is what Dr. Blais, a graduate of Penn State and the University of Pennsylvania 


School of Veterinary Medicine had to say exclusively to Newsblaze.com about Topical 


Parasite Prevention In Dogs and Cats. 


"In 2008, 44,000 potential toxicities associated with the use of topical parasite 


prevention products were reported to the EPA. In my practice, Blais Veterinary Hospital, 


107 Blais Road, Indiana, PA, four cats were treated for convulsions last summer their 


owners reported they used Spot On.  


Since 2000, every summer has caused some client's poisoned animal to require 


hospitalization in our Clinic. Most go home alive, some don't.  


All of the animals hospitalized at Blais Veterinary Hospital have been treated with over 


the counter preparation Spot On or Hartz products seem to predominate. No animals 


have been hospitalized after using Advantix, Frontline, Frontline Plus, or Revolution.  
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In most cases I recommend Revolution for my client's cats and dogs. It does a good job 


for flea and ear mite prevention. I've successfully treated scabies with the product and it 


is as good as the others for ticks and it prevents heartworms.  


I've only seen a few heartworm positive over the years, but the treatment for heartworm 


is not safe. Left untreated most dogs drift into congestive heart failure. Arsenic is the 


active ingredient in the treatment available. Most of the dogs I've treated did well but I 


remember a little Boston from Connecticut that died from liver failure caused by the 


arsenic and cats can't be treated at all.  


My view is better safe than sorry. Reactions to Revolution in my practice after tens of 


thousands of doses have been very few and mild loose bowel for a day or irritated skin 


rashes where the product was applied. Flea bite dermatitis in dogs and cats is now rare 


and the number of Zepps or ear ablations I've done in the last ten years of practice is 


zero. Outside hunting cats are now free of intestinal parasites and I presume so are 


their owners.  


I couldn't recommend another product that is as effective with so few side effects. 


I use Revolution on both my cat and dog.  


Douglas R. Blais, VMD"  


Of course the pet supply companies are fighting back and the original list of products 


being investigated has apparently been modified now to include all EPA listed products, 


not just the ones originally targeted for investigation. 


On April 20, 2009, the EPA released a document titled "Increased Scrutiny of Flea and 


Tick Control Products for Pets. (epa.gov/pesticides/health/flea-tick-control.html) 


The original list (http://www.biospotvictims.org/EPAAdvisory-IncreasedScrutinyList2.pdf) 


included these major products and brands: Hartz Mountain, Zodiac, Farnam (Adams), 


Sergents, and TradeWinds. 



http://epa.gov/pesticides/health/flea-tick-control.html

http://www.biospotvictims.org/EPAAdvisory-IncreasedScrutinyList2.pdf
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The new list (May 15, 2009) is many pages longer and now includes "all" EPA 


registered/listed products. 


It is, of course, up to the reader and pet owner to make up your own mind as to which 


list (the original one of "those being targeted" by the EPA for investigation, or the 


replacement list of "all" available products) is most informative and why any changes 


might have been made. 


You might also want to read a report on ZooToo 


(http://www.zootoo.com/petnews/epainvestigateshundredsoffleat-1368). 


The EPA has a pet safety page at http://www.epa.gov/pesticides/factsheets/flea-


tick.htm. 


As with any medical advice, Dr. Blais stressed to Newsblaze.com that pet owners 


should visit their own veterinarian for specific advice and prescriptions best for their 


particular pet. 


John McCormick is a reporter, /science/medical columnist and finance and social 


commentator, with 17,000+ bylined stories. Contact John through NewsBlaze. 


 
 


WATER 


================================================================== 


Green reissues bonds, notes for public works, other projects (Akron Leader 
Publications) 
 
6/11/2009 - South Side Leader 
By Kally Mavromatis 
GREEN — Financial matters were the focus of the June 9 Green City Council meeting, 
with Council passing a number of ordinances to refinance old debt, and in one instance, 
raise new funds. 



http://www.zootoo.com/petnews/epainvestigateshundredsoffleat-1368

http://www.epa.gov/pesticides/factsheets/flea-tick.htm

http://www.epa.gov/pesticides/factsheets/flea-tick.htm
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Council authorized the issuance and sale of notes and bonds of approximately $18 
million for public works including roadwork projects, water storage facilities and sanitary 
sewer lines. 


The refinancing should save the city approximately $750,000, said Green Finance 
Director Larry Rush. 


Third readings of the ordinances were waived to meet the July 31 maturity date. 


Bonds also were issued to raise new money for the city’s Central Administration 
Building (CAB). The anticipated $4 million is slated for additional construction costs and 
costs to furnish and equip the facility, bringing the cost of the building to $180 per 
square foot. 


During his report, Mayor Dick Norton announced the move-in date to the CAB has been 
set for Sept. 11. 


Also discussed during the meeting were the ongoing septic inspections. 


According to Councilwoman Lynda Smole (at large), her neighborhood has been the 
site of inspections from the Summit County Health District, with neighbors receiving 
notices that inspections had taken place and/or systems were in need of upgrading. 


According to City Engineer Paul Pickett, the district is most likely preparing to meet 
updated Environmental Protection Agency regulations on storm water discharge. 


According to Pickett, the burden has shifted; municipalities are now responsible for 
taking the lead on compliance rather than the EPA. 


“Like it or not, we’re a part of this,” he said. 


Councilman Jim Colopy (Ward 1), an employee of the Summit County Department of 
Development, said there are several no-interest loans available through the county. 


“There are some financial resources available,” he said, for residents who could 
potentially be faced with large bills due to outdated septic systems. 


Many on Council and in the administration expressed surprise that inspections had 
been ongoing. Pickett was asked by Norton and the rest of Council to investigate further 
and report back at the next meeting. 


In other business, Council: 


• asked the Summit County Sheriff’s Office to enforce speed limits and ticket those who 
“shortcut” through parking lots at the roundabout construction site; 
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• heard from Norton that he and Rush held a conference call with Standard & Poor’s 
regarding the city’s credit rating, and a rating determination is expected to be 
forthcoming next week; 


• passed two rezoning ordinances, after three readings and a public hearing. The first 
ordinance rezones approximately 0.88 acre of land from I-2 (Limited Industrial) to R-1 
(Single Family), allowing the Romanian Baptist Church on Boettler Road to construct an 
addition. The second ordinance rezones approximately 15 acres of land from R-1 to R-4 
(Multiple-Family Residential), permitting Redwood Management to proceed with plans 
for a 104-unit senior living complex on South Arlington Road north of Boettler Road; 


• heard from the mayor that a walk-through was conducted with the new employees of 
Progressive Insurance, which will be moving into the old SkyBank building; and 


• heard from Norton that the city is being considered as a location for a $12 million 
investment from a medical equipment company looking to relocate. 


During committee meetings, Council also heard from Environment & Parks Committee 
Chairman Dave France (Ward 2) that there are several upcoming events, including: 


√ June 12: “City of Green Night” at Canal Park, with fireworks on display after the game; 


√ June 23: the official opening of the Farmer’s Market at Boettler Park from 3 to 8 p.m.; 
and 


√ June 27: the city’s annual Freedom Fest from 2 to 11 p.m., with games, food, vendors 
and fireworks to cap off the evening. 


The next regular Green City Council meeting will take place June 23 beginning with 
committee meetings at 5 p.m. and followed by the regular meeting at 7 in the city’s 
Legislative Offices, 1900 Steese Road. 


 


 
 


Investment in Water Systems Required for Economic Rebound (Red Orbit) 
 
President of New Jersey American Water Speaks to Utility Professionals 
CHERRY HILL, N.J., June 12 /PRNewswire/ -- Investing in the state's aging water 
infrastructure is necessary to maintain the reliability and safety of that infrastructure. But 
according to John Bigelow, president of New Jersey American Water, such upgrading is 
also essential for the state's economy to rebound. Bigelow was speaking on a panel at 
the New Jersey Utility Association's annual conference. 
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"The panel's topic of 'strengthening the economy through utility investment' is important 
because without infrastructure investment, communities cannot continue to attract 
businesses nor maintain a quality of life," said Bigelow. According to Bigelow, New 
Jersey has already taken a strong lead through the state's energy stimulus program, 
though no such program is in place for the water industry. "The water industry is 
working with state regulators on possible implementation of a mechanism similar to the 
energy stimulus filings that have proven to reduce water infrastructure backlog in other 
states," said Bigelow.  


"There is no doubt that New Jersey has legitimate water infrastructure needs," said 
Bigelow. "There are some 20- to 30-thousand miles of pipeline in the state, and much of 
it is more than 100 years old." Both the Environmental Protection Agency and the 
American Society of Civil Engineers have estimated that as much as $10 billion needs 
to be invested in New Jersey's water infrastructure over the next 20 years. 


New Jersey American Water, a wholly owned subsidiary of American Water (NYSE: 
AWK), is the largest investor-owned water utility in the state, providing high-quality and 
reliable water and/or wastewater services to approximately 2.5 million people. Founded 
in 1886, American Water is the largest investor-owned U.S. water and wastewater utility 
company. With headquarters in Voorhees, N.J., the company employs more than 7,000 
dedicated professionals who provide drinking water, wastewater and other related 
services to approximately 15 million people in 32 states and Ontario, Canada. More 
information can be found by visiting www.amwater.com. 


 


Appeal nets $5M for sewer replacement (Ironton Tribune) 
 
By Jim Sullivan | The Tribune 
Published Friday, June 12, 2009 
IRONTON — The city’s persistence for a slice of federal stimulus money won out over 
the Environmental Protection Agency’s resistance to give it up. 
Following an April 23 setback that saw Ironton shut out to receive a portion of $278 
million the Ohio EPA allocated for water and sewer rehabilitation, the state agency 
reconsidered this week and earmarked $5 million towards the city’s heavily-dated 
sanitary and overflow sewer separation facilities. 


The reversal followed extensive lobbying the past six weeks by Mayor Rich Blankenship 
to EPA brass. In both written and verbal testimony to officials in Columbus, Blankenship 
pointed out inconsistencies in the sliding scale, scoring system EPA officials used to 
grade other sewer separation facilities around the state. 


One of Blankenship’s arguments was a finding that funds were being allocated to sewer 
networks the EPA deemed in better condition than Ironton’s. 



http://www.amwater.com/

http://www.irontontribune.com/staff/jim-sullivan/
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Adding insult was the city had just gotten through paying the EPA nearly $100,000 the 
week before in fines for non-compliance in rehabilitating its sewer overflow system. 


While still unofficial, news of the successful appeal spread throughout city hall fast. 


Blankenship made his announcement official at Thursday’s city council meeting. 


“We still need to act with caution as the decision is still unofficial, but I am very excited 
for the city,” Blankenship said when asked before the meeting. “It is a step in the right 
direction for infrastructural improvements.” 


Council agreed. 


“If it wasn’t for you we wouldn’t have got it done,” Councilman Leo Johnson said while 
praising Blankenship for his continued “face time” in Columbus on the appeal. 


The decision by the EPA to fund a portion of the estimated $23 million sanitary and 
overflow sewer separation project comes following the agency’s decision to revise its 
original list of 324 “priority” projects statewide that were awarded stimulus money for 
drinking and water pollution control through the American Recovery and Reinvestment 
Act. 


The agency said the revised list came about as some projects first selected could not 
meet the mandated completion schedule or the requirements of the EPA. 


“I must emphasize that the inclusion of a project on the revised list does not guarantee 
that a particular project will be funded as the project lists will be subject to change until 
all funding has been awarded,” EPA Director Chris Korleski said. 


Along with being awarded the $5 million, the city now has the opportunity to finance the 
remaining $18 million though the Ohio EPA’s revolving loan program. 


The program allows communities a longer payback time at lower interest rates for 
programs like the sewer separation project. 


Engineer consultant Doug Cade of E.L. Robinson said the city has not been notified on 
the terms or the structure of the loan. 


Following years of neglect and ball-dropping, the EPA levied a consent order against 
Ironton in January, effectively placing the city on the strictest of deadlines when it 
comes to replacing its combined sewer overflow system. 


Under a 17-year agreement with both federal and state EPA authorities, Ironton must 
have its entire city-wide combined sewer overflow system financed and replaced. 
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The agreement is peppered with an extensive list of both short and long-term deadlines 
Ironton is required to hit. 


Should the city fail to meet any of the timetables ordered by the EPA, they could face 
fines ranging from $200 to $600 per day based on the amount of days overdue. 


More than 750 communities nationwide have combined sewer systems with 108 of 
those in the state of Ohio. Twenty nine of these are under EPA consent orders. 


The EPA states that combined sewer overflow discharges during heavy storms can 
cause serious water pollution problems in these communities and nearby waterways 
like the Ohio River. 


In the mid-1990’s the EPA issued an order requiring municipalities to make 
improvements to reduce or eliminate combined sewer overflow pollution problems. 


Six years later, Congress amended the Clean Water Act that mandated municipalities 
comply with the EPA policy. 


 
 


Removing the Political Shortage of Water (Gwinnett Gazette) 
 
Submitted by H. Sterling Burnett and Ross Wingo    
Friday, 12 June 2009 
About 82 percent of Americans receive drinking water via publicly owned water 
systems, according to the federal Environmental Protection Agency (EPA). Many of 
these municipal and regional systems operate at a loss, meaning users' fees don't cover 
the cost of treating and delivering the water. Many water authorities are critically behind 
on maintenance. They lack the capital to update their water purification and wastewater 
treatment plants or to secure additional water supplies to meet expected growth in 
demand.  


Privatization could solve these water supply problems. The majority of drinking water 
supply and treatment facilities and wastewater treatment plants in the United States are 
owned and operated by the government. According to the EPA, many need to be 
upgraded or replaced, at an estimated cost of nearly $350 billion over the next two 
decades. Georgia alone will need $2.35 billion to control wastewater pollution for up to a 
20-year-period, the EPA reported in 2008, based on 2004 data.  


These projects cannot be funded from monthly municipal water fees, which don't even 
cover operating expenses. In 2002, the Government Accountability Office found that 29 
percent of drinking water and 41 percent of wastewater systems did not raise enough 
revenue to cover the cost of water distribution, much less the maintenance of capital 
equipment. Furthermore, it found that nearly 30 percent of all water systems had 
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deferred water infrastructure projects due to a lack of funds. A 2002 EPA report 
projected a $222 billion shortfall in capital spending for needed drinking and wastewater 
infrastructure renovation between 2000 and 2019.  


Local governments often contract with private firms to replace infrastructure and provide 
financing. For example, a 1993 outbreak of cryptosporidium parasites forced a $90 
million overhaul of Milwaukee's water purification system. In response, the city's 
Metropolitan Sewerage District contracted with United Water to renovate the 
infrastructure and temporarily operate the wastewater treatment system. United Water's 
upgrades came in below cost and the city's water supply exceeded all federal, state and 
local quality standards. As a result, United Water was allowed to take over the system 
entirely and saved the district about $170 million over 10 years.  


Private companies also provided capital financing in Buffalo, N.Y. The city saved $21 
million from a public-private agreement. In British Columbia, Canada, private firms 
partnered with local governments to finance $5 billion (Canadian dollars) of  $9 billion in 
water-related construction costs.  


Often cited as an example of why not to privatize is the city of Atlanta's privatization with 
United Water and the "deprivatization" four years later. The largest deal in the country, it 
involved United Water pledging to save Atlanta $20 million a year and improve service. 
Service improved and savings were evident, but not to the extent promised. Atlanta 
residents got a better deal than through the municipality, but the private company, 
hamstrung by city requirements and eagerness to win the contract, still could not fulfill 
its contractual obligations.  


Instead of serving as an example of why not to privatize, Atlanta should serve as an 
example of how not to privatize. As Geoff Segal concluded in a 2003 Reason 
Foundation analysis of Atlanta's agreement with United Water, "It's important to note 
that even after some additional payments the city will still be saving a tremendous 
amount of money when compared to previous in-house operation."  


According to the Rio Grande Foundation, private systems are more efficient than 
government-run systems:  


• Operating expenses are 21 percent lower for privately run systems than 
comparable government-run water systems.  


• Maintenance costs for privately run water suppliers are on average half that of 
public water systems.  


• Private water companies require less than half as many employees as public 
water systems and spend one-third less of water sales revenue on employee 
salaries.  
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• The public officials who manage water systems often receive especially large 
salaries. For example, the superintendent of the Great Neck Water Authority 
outside New York City earns more money than the governor of New York.  


• Lower Rates. Consumers benefit when private suppliers are allowed to manage 
water supplies:  


• Water fees are slightly lower -  an average of $14 less per household per year - 
 in counties where water is provided solely by private companies, according to 
the AEI-Brookings study.  


The AEI-Brookings study found ratepayers saved about 10 percent or $33 per year, on 
average, in counties served by a number of private companies. The Rio Grande 
Foundation found even higher savings, an average of 25 percent, on water rates in 
areas where a number of private companies provide water and sewage treatment.  


In contrast to the United States, private companies dominate the market for water 
delivery and wastewater treatment in Europe. In order to ensure safe, sufficient and 
relatively inexpensive water supplies in the future, the U.S. water delivery system must 
change. Historically, municipal water authorities have been underfunded and many 
have been unable to keep water delivery systems operating safely and efficiently. The 
gap between needed resources and investments could grow due to the recession. 
Accordingly, the move to private financing and private water suppliers already taking 
place should be encouraged and expedited.   


For the complete study, go here. For the Reason Foundation's analysis of the Atlanta 
water privatization, go here.  


H. Sterling Burnett is a senior fellow and Ross Wingo is a research assistant with the 
National Center for Policy Analysis, a nonprofit, nonpartisan public policy research 
organization headquartered in Dallas, Texas. The Georgia Public Policy Foundation is 
an independent think tank that proposes practical, market-oriented approaches to public 
policy to improve the lives of Georgians. Nothing written here is to be construed as 
necessarily reflecting the views of the Georgia Public Policy Foundation or as an 
attempt to aid or hinder the passage of any bill before the U.S. Congress or the Georgia 
Legislature. 


 


********************************************************************* 


E-Clips contain copyrighted materials and are made available to designated recipients. 
Neither the E-Clips nor any individual article within may be further 
distributed. 
 



http://www.ncpa.org/pub/ba659

http://reason.org/news/show/122661.html
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Earthjustice * Campaign to Safeguard America’s Waters * Cook Inletkeeper * Alaska 
Community Action on Toxics * National Wildlife Federation * Natural Resources Defense 
Council * Sierra Club * Waterkeeper Alliance * Northern Alaska Environmental Center 


 
 
      August 3, 2009 
 
 
 
VIA EMAIL:  Richard.G.Jackson@usace.army.mil 
 
Colonel Reinhard W. Koenig, District Commander 
c/o Mr. Richard Jackson 
U.S. Army Corps of Engineers 
Alaska District 
P.O. Box 6898 
Elmendorf AFB, AK   99506-0898 
 


Re: POA-1990-592-M6 
 
Dear Colonel Koenig: 
 
 Please consider these comments on Coeur Alaska, Inc.’s application to extend and 
modify its permit to deposit “fill material” for the Kensington Mine.  We urge you to modify the 
permit to require the use of the proposed “paste” tailings facility at Comet Beach rather than 
Lower Slate Lake.  The paste tailings option is, by far, the environmentally superior choice.  As 
demonstrated by Coeur’s previous support for the plan, it is also feasible and will provide just as 
many jobs.  And because the permitting process for this plan was nearly complete in September 
2008, when Coeur withdrew its application, the permit can be completed quickly. 
 
 There are many reasons why the paste tailings plan is environmentally preferable to 
dumping the tailings in a lake, but the most fundamental is that it is inappropriate and contrary to 
the purposes of the Clean Water Act to use the nation’s waters for industrial waste dumps.  The 
authors of the Clean Water Act wrote in the Senate Report, “The use of any river, lake, stream, 
or ocean as a waste treatment system is unacceptable.”  S. Rep. No. 92-414, at 7 (1971).  Yet, 
that is precisely what the current permit allows:  It authorizes the use of Lower Slate Lake as a 
waste treatment system for over 200,000 gallons per day of process wastewater from the ore 
processing mill.  This is not acceptable under any circumstances. 
 
 For this reason alone, the Corps should not only require the Kensington Mine to 
implement the paste tailings alternative, but should work with EPA to correct the regulatory 
missteps that enabled the Kensington Mine permit to be granted in the first place.  Specifically, 
the agencies must restore the longstanding requirement, prior to 2004, that all discharges subject 
to effluent limitations must comply with those limitations.  This requirement was changed by the 
May 17, 2004 “Regas Memo,” an unpublished, internal memo prepared by EPA to interpret the 
2002 redefinition of “fill material” and other agency regulations.  The Regas Memo, combined 
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with the 2002 fill rule, resulted in the Corps for the first time ever being responsible for 
permitting end-of-pipe discharges of process wastewater from industrial sources.  This is not the 
traditional understanding of the proper use of “fill material” permits and not the appropriate role 
for the Army Corps of Engineers.  If an industrial source is subject to an effluent limitation, it 
should be required to obtain an NPDES permit, the result of which would be that the application 
of required technologies would remove all or most solids, and the permitted discharge would no 
longer meet the definition of “fill material.”  To correct the current situation, the agencies should 
rescind the Regas Memo and revise the fill rule.  In the meantime, the Corps should not issue or 
extend any permits issued under the Regas Memo, particularly where—as here—there is a better 
alternative at hand. 
 
 The Clean Water Act also contains an explicit policy against discharges of this type:  “it 
is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited….”  33 
U.S.C. § 1251(a)(3).  There can be no serious dispute that the discharge authorized by the current 
permit is toxic.  It has a pH of 10.  It is 30% solids by volume (55% by weight) and will fill the 
lake with 4.5 million tons of solids over time.  The deposited solids will have a lasting toxic 
effect.  During the original permitting process, they were tested for toxicity on two representative 
freshwater macroinvertebrates.  For one of the organisms, only 5% survived.  For the other, there 
was a significant reduction in the emergence rate.  In both cases, they substantially exceeded 
EPA thresholds for toxicity. 
 
 The discharge will kill all of the fish in the lake and nearly all other aquatic life.  The 
complete destruction of a lake in this manner should always be considered an unacceptable 
adverse effect on the environment, but particularly where a feasible alternative is readily 
available. 
 
 It is doubtful whether the lake would ever recover from this assault.  The permit requires 
Coeur to deposit four inches of native material over the toxic sediments upon closure of the mine 
in the hope that this will allow the newly created artificial lake to recover, but there are no 
studies supporting the efficacy of this measure.  We are aware of no examples where such a 
strategy has been used.  In 2004, EPA wrote: 
 


The only question is whether the artificial lake will be able to support a similar ecosystem 
after closure and reclamation.  The answer to that question is uncertain, but the weight of 
the evidence suggests that restoring and “improving” the lake would take decades, not 
years. 


 
Letter from M. Combes, EPA, to T. Gallagher, Corps (Aug. 20, 2004), Enclosure 1 at 8 
(attached).  Even if the lake could recover some time in our children’s or grandchildren’s 
lifetimes, such a long-term loss of a lake is unacceptable.  The notion—sometimes propounded 
by supporters of the Lower Slate Lake site—that Coeur Alaska, Inc., can improve on nature by 
creating a better lake on top of 4.5 million tons of toxic mine tailings is risible. 
 
 The paste tailings plan also eliminates the risk of damage to Berners Bay from a failure of 
the tailings facility.  EPA has designated Berners Bay an “aquatic resource of national 
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significance.”  Commenting in 2004 on the proposed plan to discharge mine tailings directly into 
Lower Slate Lake, EPA wrote: 
 


We are especially concerned about the adverse effects of the proposed discharge on the 
Berners Bay ecosystem and adjacent waters of the United States.  Berners Bay has unique 
ecological diversity and productivity and provides outstanding fisheries, shellfish, 
wildlife and recreation values. 


 
Letter from M. Combes, EPA, to T. Gallagher, Corps (Aug. 20, 2004), at 2 (attached).  Lower 
Slate Lake drains to Berners Bay, while the paste tailings facility does not.  The huge quantity of 
tailings in Lower Slate Lake would be held back by an earthen dam 90 feet high and 500 feet 
long.  Were that dam to fail, the impacts to Berners Bay would be catastrophic.  Impoundment 
dams are prone to failure.  To cite just one recent example, a dam containing coal ash slurry from 
a power plant near Kingston, Tennessee failed in December 2008, releasing more than a billion 
gallons of the slurry with massive damage to property and the environment.  To avoid an 
uncontrolled discharge to Berners Bay, the dam at Lower Slate Lake would have to last forever.  
Similarly, the consequences of a fuel spill on marine resources would be much higher in Berners 
Bay than at the site of the proposed paste tailings facility. 
 
 Because the Kensington Mine contains reserves beyond those considered in the current 
permit, the Corps and EPA must also consider the impacts of the tailings facility expansion that 
will be needed after ten years of operation.  At Lower Slate Lake, there is nowhere else to go.  
The only choices would be to fill the impoundment completely, eliminating the water, or 
building a similar impoundment at Upper Slate Lake, destroying yet another lake and 
compounding the risk of catastrophic failure.  In contrast, the paste tailings site at Comet Beach 
contains ample room for expansion without destruction of any lakes, rivers, or streams. 
 
 Proponents of using the lake as a waste dump have criticized EPA for noting that the ore 
mill as constructed has a lower capacity than envisioned in the EIS and original permitting 
decision.  They point out that the mine will operate beyond the ten years analyzed at that time.  
This is true, but it is a consideration that favors the paste tailings facility.  The longer operation 
of the mine will ultimately require expanded tailings storage, a need met at the paste site but not 
at Lower Slate Lake.  The foreseeable need for expansion alone is sufficient reason to select the 
paste tailings facility over Lower Slate Lake. 
 
 For these reasons and others, EPA has consistently taken the position that an uplands 
tailings disposal site would be environmentally preferable to dumping tailings in Lower Slate 
Lake.  See, e.g., Letter from M. Combes, EPA, to T. Gallagher, Corps (Aug. 20, 2004) 
(attached); Letter from M. Gearheard, EPA, to F. Cole, USFS (Dec. 1, 2004) (attached); Letter 
from M. Gearheard, EPA, to R. Koenig, Corps (July 14, 2009) (attached).  Even in issuing the 
NPDES permit, EPA wrote, “However, for the reasons discussed in our December 1, 2004 letter, 
EPA continues to believe that Alternative A [dry stack tailings] is environmentally preferable.”  
EPA, ROD, Kensington Gold Project (June 28, 2005), at 7. 
 
 Since that time, the paste tailings option has emerged as a choice that would have 
essentially the same impacts as the dry stack facility, but with improved economics for the mine.  
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The paste tailings plan was proposed by Coeur in 2007.  After the Ninth Circuit Court of Appeals 
declared the lake dumping plan illegal, Juneau Mayor Bruce Botelho brought the parties 
together, with the assistance of a mediator, to identify options that would allow the mine to open 
promptly.  Through this process, Coeur developed the paste tailings plan with the support of all 
concerned, including the conservation groups.  See Coeur Alaska, Inc., Kensington Mine, Comet 
Paste Tailings Facility (PowerPoint presentation, Jan. 7 & 8, 2008) (excerpts attached).  Coeur 
proceeded to apply for the necessary permits and approvals, and in compliance with the National 
Environmental Policy Act the Forest Service prepared a draft Environmental Assessment (EA).  
The EA was circulated to the relevant agencies, who submitted technical comments aimed at 
strengthening the document.  The agencies were within perhaps two weeks of releasing the EA to 
the public when, on September 23, 2008, Coeur abruptly and unexpectedly withdrew its 
applications with all the agencies, falsely accusing EPA of attempting to delay the process. 
  
 In another change of circumstances since the original permitting decision, Coeur has 
created an unforeseen acid mine drainage (AMD) problem at Lower Slate Lake.  While Coeur 
claims the problem is localized, the extent of the sulfide deposit is unknown.  For the same 
reason that the sulfide deposit was unforeseen initially, it is possible that the problem could be 
exacerbated, or more sulfide deposits encountered, by continuing work at Lower Slate Lake.  
This problem could be avoided by moving the tailings disposal to the Comet Beach paste site.  
The suggestion that the problem can be eliminated simply by covering the site with more rock is 
unrealistic.  If it were that easy to stop acid mine drainage, it would not be such a persistent 
problem at mining sites around the world.  Regardless of which site is selected for tailings 
disposal, Coeur will have to take significant measures to control the problem for the long term. 
 
 Some people have asserted that the Ninth Circuit’s injunction caused the AMD problem 
by preventing Coeur from taking measures to stop it.  This is nonsense.  The purpose of the 
injunction was to protect the environment of Lower Slate Lake, and if it ever appeared that the 
injunction was hindering the control of an AMD problem, the court would not have hesitated to 
modify the injunction as needed.  Not once did Coeur, the Corps, the State, or any other party 
approach the plaintiffs to the lawsuit about seeking modification of the injunction to address this 
problem.  Had they done so, the plaintiffs would have agreed readily.  In fact, when a concern 
was raised that the injunction would stand in the way of erosion control, the plaintiffs themselves 
suggested modifying the language of the injunction to allow appropriate measures.  The truth is 
that the injunction was no hindrance to any appropriate measures for controlling AMD. 
 
 The Corps’ initial analysis favoring lake dumping over the “dry stack” uplands disposal 
option was based largely on a simplistic comparison of the acres of wetlands lost, failing to take 
into account the relative values of the wetlands or the value of the lake.  The construction of 
either a dry or paste tailings disposal facility will require placing clean fill in forested wetlands.  
However, the forested wetlands are commonplace throughout Southeast Alaska, while the 
lacustrine and emergent palustrine wetlands in the vicinity of Lower Slate Lake are rare in the 
area and much more valuable ecologically.  The Corps’ initial analysis assumed that the lake 
would recover and new emergent wetlands created, but for the reasons discussed above this is by 
no means certain and would take many decades even if it were ultimately successful. 
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 The paste plan also has a significant economic advantage over dry tailings for Coeur.  It 
is cheaper to operate, because it does not require removing as much water from the tailings.  
Coeur claimed that the dry tailings option was not practicable but has admitted that the paste 
tailings plan is highly advantageous.  In 2007, Coeur itself proposed the paste tailings plans and 
touted its significant benefits.  Had Coeur not withdrawn its applications for permits for the paste 
plan, it would be under construction now, and this controversy would be unnecessary. 
 
 Indeed, EPA determined in 1982 that it is never necessary to deposit tailings from froth-
flotation ore processing mills into waters.  At that time, EPA studied the mining industry and 
found that most mines were already operating with no discharge to navigable waters.  See 47 
Fed. Reg. 54,598, 54,602 (Dec. 3, 1982).  Adopting a zero-discharge effluent limitation, EPA 
rejected arguments that it would be too costly in wet and mountainous areas, id., like Southeast 
Alaska.  In fact, the Greens Creek Mine, which is just 50 miles from the Kensington and located 
in the same environment, has successfully and profitably used a dry stack tailings disposal site 
for many years.  As discussed above, the Corps and EPA should work together to take 
appropriate regulatory measures to make the effluent limitations applicable again. 
 
 Proponents of using Lower Slate Lake as a waste dump have argued that to do otherwise 
would somehow undercut the Supreme Court’s decision in Coeur Alaska, Inc. v. Southeast 
Alaska Conservation Council.  This reflects a misunderstanding of the Court’s decision.  The 
Court found that both the Clean Water Act and the agencies’ regulations are ambiguous on the 
question of whether EPA’s effluent limitations apply to the discharge of the wastewater slurry 
from the Kensington ore mill.  Accordingly, the Court merely deferred to an informal, 
unpublished EPA memo (the “Regas Memo”), which itself was constrained by uncertainty over 
the requirements of the law.  Far from precluding agency review of these questions, the Supreme 
Court’s decision cries out for administrative clarification.  Switching to the paste tailings facility 
at the Kensington Mine is an important first step in achieving the intent of the Clean Water Act 
to restore the integrity of the nation’s waters, to stop using lakes and other waters as waste 
treatment systems, and to eliminate the discharge of toxic pollutants in toxic amounts.  Other 
needed steps include rescinding the Regas Memo and modifying the 2002 fill rule.  See Letter 
from C. Pope, Sierra Club, et al., to Pres. Obama (July 17, 2009) (attached). 
 
 Proponents of the Lower Slate Lake site also complain that the paste tailings facility 
would leave a stack 75 feet high after completion (according to the draft EA).  While true, the 
tailings dam at Lower Slate Lake would be even higher:  90 feet (and 500 feet long).  An 
important difference is that the paste stack would be revegetated upon completion to blend into 
the surrounding hilly terrain.  In contrast, the tailings dam at Lower Slate Lake would have to be 
maintained as an eyesore in perpetuity to avoid catastrophic consequences to Berners Bay. 
 
 The paste tailings facility is by far the best option available.  It is both environmentally 
preferable and feasible.  It is supported by conservation groups through a mediated process that 
included local leaders and all agencies with jurisdiction over the mine.  It faces no risk of 
litigation and no risk of veto from EPA.  Unlike the lake dumping plan, it is also consistent with 
the purposes of the Clean Water Act and with needed regulatory measures to rescind the Regas 
Memo and revise the fill rule.  In short, it is the option that will allow the mine to open promptly 
with all its economic benefits, much lower adverse environmental impact, and no controversy.  







 6


The Corps should require this tailings disposal method in considering Coeur’s application to 
extend and modify its permit. 
 
 Thank you for your careful attention to these comments. 
 
      Sincerely, 
 
Thomas S. Waldo 
Staff Attorney 
Earthjustice 
325 Fourth St. 
Juneau, AK   99801 


Gershon Cohen, Ph.D. 
Project Director, Campaign to Safeguard 
   America's Waters 
Earth Island Institute 
Box 956 
Haines, Alaska, 99827 


  
Bob Shavelson 
Cook Inletkeeper 
P.O. Box 3269 
3734 Ben Walters Lane 
Homer, AK   99603 


Pamela K. Miller 
Executive Director  
Alaska Community Action on Toxics 
505 West Northern Lights Blvd., Suite 205  
Anchorage, Alaska 99503 


  
Jim Adams 
Director, Pacific Region 
National Wildlife Federation 
750 W. Second Ave., Suite 200  
Anchorage, AK 99501 


Jon Devine 
Senior Attorney 
Natural Resources Defense Council 
1200 New York Ave. NW, Suite 400 
Washington, DC   20005 


  
Ed Hopkins  
Director, Environmental Quality Program 


Sierra Club 
408 C Street NE 
Washington, DC 20002 


Scott Edwards 
Legal Director 
Waterkeeper Alliance 
50 South Buckhout St., Suite 302 
Irvington, New York 10533 


  
Karen Max Kelly 
Executive Director 
Northern Alaska Environmental Center 
830 College Rd. 
Fairbanks, Alaska 99701-1535 


 


  
 
 
 
cc:  Michael Gearheard, EPA 
 



















































































































UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 10 


1200 Sixth Avenue 
Seattle, WA 98101 


RECORD OF DECISION 


KENSINGTON GOLD PROJECT 


DECISION TO BE MADE 


This Record of Decision (ROD) documents the decision by the U.S. Environmental 
Protection Agency (EPA) Region 10 to issue a National Pollutant Discharge Elimination System 
(NPDES) permit for discharges from the Kensington portal to Sherman Creek, discharges of 
treated domestic wastewater to Lynn Canal, and discharges from the proposed tailings storage 
facility (TSF) to East Fork Slate Creek. This project is considered a new source discharge and, 
in accordance with Section 511(c)(1) of the Clean Water Act, is subject to the provisions of the 
National Environmental Policy Act (NEPA). 


The ROD is issued pursuant to NEPA (42 U.S.C. §4321 et seq.), the Council of 
Environmental Quality (CEQ) NEPA regulations (40 CFR Parts 1500-1508), and EPA’s NEPA 
implementing regulations (40 CFR Part 6, Subpart F).  EPA participated in the development of 
the Kensington Gold Project Final Supplemental Environmental Impact Statement (FSEIS) as a 
cooperating agency, with the U.S. Forest Service (USFS) as the lead agency. EPA’s decision to 
issue an NPDES permit is based upon the analysis in the FSEIS as supplemented by the U.S. 
Army Corps of Engineers (USACE) Clean Water Act 404(b)(1) analysis, which identified 
alternative D as the least environmentally damaging practicable alternative.  The Notice of 
Availability of the FSEIS was published in the Federal Register by the USFS on December 23, 
2004. EPA issued the draft NPDES permit on June 21, 2004 for a 45-day comment period.  
Public hearings were held in Juneau, Alaska on July 26, 2004 and in Haines, Alaska on July 27, 
2004. EPA’s response to comments on the draft NPDES permit is included in Appendix A. 


INTRODUCTION 


The Kensington Gold Project is an underground gold mine located approximately 45 
miles north-northwest of Juneau, Alaska, in the Tongass National Forest (Figure 1; FSEIS Figure 
1-1). The Kensington project has undergone three iterations of environmental review and was 
previously permitted in 1998.  In 1990, the Kensington Venture (a joint venture between Coeur 
Alaska, Inc. [Coeur] and Echo Bay Exploration) first submitted plans to develop the mine to the 
USFS. The USFS completed the Final Environmental Impact Statement (FEIS) in 1992.  The 
1990 plan included underground mining to recover the ore, processing the ore via flotation, 
cyanidation, gold refining, and disposal of the tailings in a tailings impoundment built in the 
Sherman Creek drainage.  The impoundment would have been sized to accommodate 30 million 
tons of tailings. The proposal included discharging wastewater to Lynn Canal following 
treatment, and shuttling employees to the mine site using helicopters.  The operation would have 
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used liquefied petroleum gas to fuel on-site generators.  A marine terminal developed at Comet 
Beach in Lynn Canal would have handled supply deliveries and gold shipments.  The 
Kensington Venture never obtained all the permits necessary to build the mine, and in 1995 
Coeur became the sole stakeholder in the property.  Coeur then, in 1995, submitted an amended 
plan of operations to the USFS. In June 1996 Coeur revised the 1995 plan in response to issues 
raised during scoping. 


The 1996 amended plan, included removal of the cyanide circuit and off-site processing 
of the flotation concentrate, backfilling a portion of the tailings in the mine, and disposal of the 
remaining tailings in a 20 million ton dry tailings facility (DTF) constructed between Sherman 
and Sweeny creeks. Coeur’s proposal also included using diesel instead of liquefied petroleum 
gas to fuel generators, and discharging mine water to Sherman Creek and DTF effluent to Camp 
Creek. The 1996 plan was analyzed in the Final Supplemental EIS and approved by the USFS in 
a ROD signed in August 1997. Coeur obtained all permits necessary for construction from 
federal, state, and local authorities, including an NPDES permit from EPA, issued on May 14, 
1998 (Permit No. AK-005057-1).  The permit authorized discharge of drainage from the 
Kensington portal, which is treated and discharged to Sherman Creek.  It also authorized the 
discharge from the permitted DTF to Camp Creek and domestic wastewater discharge to Lynn 
Canal. 


In November 2001, Coeur submitted another amendment to the plan of operations to the 
USFS. This plan, which initiated a second supplemental environmental impact statement, 
proposed a number of changes to the approved plan, including changing the location of the 
processing facilities, tailings disposal, and site access and employing a different means of 
transportation. The operation would also mine a smaller portion of the ore body containing 
higher average gold concentrations. This amendment also proposes to use a dock to be built at 
Cascade Point on property held by Goldbelt Incorporated, an Alaska Native corporation. The 
2001 amended plan formed the basis for Alternative B for the December 2004 FSEIS.  The 
USFS selected Alternative D in a ROD signed on December 9, 2004.  Coeur revised its plan of 
operations to conform to Alternative D in May 2005.  The USFS approved the plan of operations 
in June 2005. 


The purpose of the proposed action is to consider changes to the previously permitted 
project. The changes were intended to improve efficiency and reduce the area of surface 
disturbance associated with the 1997 mining plan and to provide more reliable transportation and 
access by improving worker safety during transit to the site and eliminating shipping delays 
related to weather and sea conditions at Comet Beach.  The improved reliability of access would 
allow Coeur to reduce the amount of diesel storage, as well as inventories of materials and 
supplies. Tailings disposal would require a smaller area of surface disturbance under the 
proposed action compared to the 1997 plan by utilizing a 20-acre lake for tailings storage (Lower 
Slate Lake). 


The U.S. Forest Service was the lead agency for preparation of the Kensington Gold 
Project Final Supplemental EIS.  EPA, the U.S. Army Corps of Engineers, and the State of 
Alaska Department of Natural Resources (ADNR) were cooperating agencies because of the 
federal and state authorizations and approvals required for this project.  EPA was a cooperating 
agency because of a decision regarding NPDES permit issuance.  In accordance with NEPA, the 


2








FSEIS was prepared to reduce duplication, excessive paperwork and delay, and to address 
federal and state regulatory requirements.  Through EPA’s participation as a cooperating agency, 
we have determined that the FSEIS adequately describes the potential direct, indirect, and 
cumulative effects associated with the Kensington Mine Project. 


Sections 301 and 306 of the Clean Water Act (CWA) require that EPA develop 
wastewater effluent standards for specific industries, including gold mines.  These standards are 
established for both existing sources and “new sources”. Because this project would be a new 
source, the New Source Performance Standards (NSPS) for gold mines and mills are applicable 
to the project (40 CFR 440.104). NPDES permit limits and requirements are established to 
ensure compliance with the NSPS and state water quality standards. The NSPS include effluent 
limits applicable to discharges of mine drainage; they also prohibit the discharge of process 
water (including mine tailings).  An exception is provided for excess flows associated with net 
precipitation and/or co-mingled mine water where discharge of such flow is subject to the 
comparable effluent limits for mine drainage.  In states that have not been delegated NPDES 
permitting authority, such as Alaska, EPA is authorized to permit point source discharges of 
effluent, including process wastewater and stormwater.  Where EPA is the permitting agency, 
the regulations provide that issuance of a new source NPDES is subject to the environmental 
review requirements of NEPA. 


The 5-year NPDES permit issued by EPA for the 1998 project expired on May 14, 2003, 
but was administratively extended until a new permit is issued because Coeur submitted a timely 
application in October 2002. Couer submitted a revised application for an NPDES permit on 
March 16, 2004. The final NPDES application submittal, consistent with the proposed project 
revisions, was made on June 15, 2004.  The application addresses the current discharge to 
Sherman Creek, treated domestic wastewater discharge during construction, and the proposed 
discharge from the tailings storage facility (TSF) in Lower Slate Lake. 


PROPOSED MINING OPERATION 


The Kensington ore body extends from the surface to a depth of approximately 3,000 feet 
and is irregular in both shape and distribution of gold.  After a two-year construction period, 
mining would be accomplished over a projected period of 10 years using a long hole, open 
stoping method.  Ore would be mined at a rate of 2,000 tons per day targeting high-grade gold 
ore. Ore would be hauled by truck to the mill site located near the Jualin mining area.  After 
crushing, the ore would be transferred to a grinding circuit.  Following grinding, oversized 
material would be returned to the head of the grinding operation, while undersized material 
would be separated into coarse and fine materials using centrifugal cyclones.  From the cyclones, 
heavy material would go to a gravity concentrator and light material would go to a conditioning 
tank that feeds a flotation circuit. Concentrate from the gravity concentrator and the flotation 
circuit would be dewatered, and approximately 700 tons per week of concentrate would be 
transported from the site.  From 2,000 tons of ore per day, mining and processing would produce 
approximately 400 tons of waste rock per day and approximately 7.5 million tons of tailings over 
the lifetime of the proposed project. 


Waste rock would be disposed in two disposal areas near the Kensington portal and near 
the Jualin mine area.  Tailings would be separated into coarse and fine fractions. The coarse 
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tailings would be pumped to the mine areas that need backfill.  At least 40% of the tailings 
would be backfilled.  The fine fractions would be disposed in the tailings storage facility. 


Mine drainage is currently combined with runoff from waste rock piles and other 
disturbed areas and discharged to Sherman Creek through Outfall 001, pursuant to the 1998 
NPDES permit.  Underground workings that produce mine drainage, as well as waste rock, were 
developed as part of exploration activities and will be expanded as active mining operations are 
initiated. Water from mine dewatering operations will continue to be collected, clarified, and 
filtered underground, if necessary, and then pumped to an above ground mine water treatment 
facility. Although the revised proposal includes access to the workings by tunnels from both the 
Kensington and Jualin sides of the property, all mine drainage would be collected and routed to 
Outfall 001. 


Tailings slurry from the mill would flow through a 3.5 mile pipeline to the TSF, which 
would be formed by the natural lake basin of Lower Slate Lake and a dam constructed at the 
outlet of the lake. The dam would be a concrete-faced rockfill dam constructed in two phases.  
The TSF would be designed to hold 4.5 million tons of tailings.  Mid-lake East Fork Slate Creek 
would be diverted around the TSF. Creek water would be removed from behind a constructed 
berm through a 20-inch diversion pipeline.  The TSF will receive water from slurry transport of 
tailings as well as undiverted natural inflows from drainage areas immediately adjacent to the 
TSF and overflows from the berm.  Water will be recycled from the TSF to the mill at a rate of 
approximately 100 gallons per minute (gpm).  The discharge from the TSF (Outfall 002) will be 
treated via reverse osmosis then combined with the diverted natural flows and pumped into the 
East Fork Slate Creek drainage below the TSF. 


DESCRIPTION OF PROJECT ALTERNATIVES 


NEPA requires that agencies consider alternatives to the proposed action that address the 
significant issues identified during the scoping process. NEPA also requires that the alternatives 
analysis include a No Action Alternative. Because the FSEIS is a supplement to a NEPA 
analysis that resulted in a permitted project (the 1997 mining plan), the No Action Alternative in 
this case represents no changes to the approved project. The FSEIS also includes an alternative 
(Alternative A1) that reflects a mining scenario that could occur if the No Action Alternative 
was selected, i.e., the operator could choose to lower the production rate and pursue a smaller 
portion of “high-grade” gold ore similar to what is proposed in the proposed action.  The 
following discussion and Table 1 provides a summary of the No Action Alternative (Alternative 
A), reduced mining rate of the No Action Alternative (A1), and three action alternatives 
(Alternatives B, C, and D). Section 2 of the 2004 FSEIS provides detailed descriptions of each 
of the following alternatives for the Kensington Gold Project. 


Alternative A – No Action 


The No Action Alternative functions as the baseline against which the effects of other 
alternatives are compared.  As noted above, the No Action Alternative represents a previous 
action, which in this case is the 1997 mining plan that received agency approval and 
authorizations in 1998. Alternative A corresponds to the 1997 SEIS Alternative D.  Alternative 
A includes mining the entire ore body and underground crushing of ore with aboveground 


4








grinding and flotation. Flotation concentrate would be shipped to a processing facility off-site.  
There would be no on-site cyanidation circuit. Employees would be housed on-site and 
transported by helicopter for weekly rotations. Supplies, including fuel, would be delivered to a 
marine terminal constructed on Comet Beach.  Approximately 25% of the tailings would be 
backfilled. The rest of the tailings would be dewatered before being placed in the DTF. The 
DTF would have the design capacity to hold 20 million tons of tailings and would include an 
engineered berm around each cell of the facility.  Wastewater from tailings dewatering would be 
treated and discharged to Sherman Creek.  The production rate would be 4,000 tons of ore per 
day and 400 tons of waste rock per day. The waste rock would be used in the construction of the 
DTF. Road and DTF construction would require the development of sand and gravel and till 
borrow areas. 


Alternative A1 – Reduced Mining Rate, DTF 


Alternative A1 reflects a mining plan similar to that described for Alternative A but uses 
the same mining rate and tailings production levels consistent with Alternatives B, C, and D 
(2,000 tons per day and 7.5 million tons total, respectively). 


Alternative A1 would result in 4.5 million tons of tailings being placed in the DTF, 
assuming that 40 percent of the tailings would be backfilled.  The DTF would be approximately 
65 percent smaller than it would be under Alternative A.  The reduced mining rate presented 
under Alternative A1 would produce very limited amounts of waste rock.  Because waste rock 
would not be available for use in DTF construction under this alternative, the impact analysis 
assumes the same number of acres of sand and gravel borrow areas would be required as under 
Alternative A, although the coarse and fine till borrow areas would be reduced in size. Other 
aspects of Alternative A1, including wastewater management and transportation of employees 
and materials, would be the same as those described under Alternative A. 


Alternative B – Coeur’s Proposed Action 


Alternative B reflects a number of changes to the mine plan compared to the No Action 
Alternative. These changes include construction of a TSF in Lower Slate Lake for tailings 
disposal instead of the dry tailings facility, relocating milling operations to the Johnson Creek 
drainage, and eliminating the personnel camp.  The operation would mine a smaller amount of 
ore with a higher average gold concentration compared with that proposed under Alternative A.  
The production rate would be approximately 2,000 tons of ore per day.  Alternative B would 
include the development of a tunnel connecting the Kensington and Jualin areas of the mine.  
Access to the site would be from marine terminals built in Slate Creek Cove and at Cascade 
Point (Figure 2; FSEIS Figure 1-2). A daily shuttle boat service would transport employees to 
and from the project site.  The TSF would be sized to accommodate the disposal of 4.5 million 
tons of tailings (Figure 3; FSEIS Figure 2-6), while approximately 3.0 million tons of tailings 
would be used as backfill in the mine.  Borrow areas would be developed for construction of the 
TSF dam and roads.  This alternative includes recycling water from the TSF to the mill circuit.  
Alternative B would require upgrading the 5-mile-long access road and constructing a 3.5-mile 
pipeline access road and a 1-mile cutoff road connecting the other two roads. 


Alternative C – Dock Location and Design/Diversion 
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Alternative C is the same as Alternative B except it includes surface water diversions 
around the TSF and a marine terminal at Echo Cove instead of Cascade Point.  The dock in Echo 
Cove would be located approximately 0.75 mile north of the existing Echo Cove boat ramp 
(Figure 2; FSEIS Figure 1-2). Mine workers would use this dock to reach the shuttle boat that 
would transport them to the dock at Slate Creek Cove.  The landing craft ramp at the Slate Creek 
Cove marine terminal would be eliminated, minimizing the amount of fill placed in the intertidal 
zone. Alternative C would not include recycling water from the TSF and the mill circuit.  This 
alternative would include diversion channels to direct the flow from Mid-Lake East Fork Slate 
Creek and overland runoff from undisturbed areas around the TSF (Figure 4; FSEIS Figure 2-9). 
 The diversion would discharge to a spillway at the top of the TSF dam.  The diversion would 
require a dam on Upper Slate Lake to maintain water levels sufficient to reach the spillway at the 
TSF dam.  The purpose of the diversion would be to minimize the volume of fresh water in 
contact with the tailings. 


Alternative D – Modified TSF Design and Water Treatment 


 Alternative D was developed to address concerns about the TSF effluent meeting 
NPDES permit limits for protection of downstream water quality in East Fork Slate Creek below 
the TSF. Alternative D is the same as Alternative B, except it also includes diversion of 
stormwater and surface water around the TSF, TSF outfall water treatment, and a tailings cap at 
closure. Alternative D includes a dam in Mid-Lake East Fork Slate Creek that would gravity-
feed a pipeline diversion around the TSF (Figure 5; FSEIS Figure 2-12).  Water would be treated 
prior to discharge from the TSF via a reverse osmosis treatment system, which would provide 
solids and metals removal to ensure compliance with permit limits.  Effluent from the treatment 
system would discharge to the diversion pipeline.  Alternative D also requires a cap over the 
tailings at closure unless the operator could demonstrate to the USFS, USACE, ADNR, and EPA 
that the tailings are not toxic. 


ENVIRONMENTALLY PREFERABLE ALTERNATIVE 


The environmentally preferable alternative “ordinarily, means the alternative that causes 
the least damage to the biological and physical environment; it also means the alternative which 
best protects, preserves, and enhances historic, cultural, and natural resources” (CEQ, 1981: 
Forty Most Asked Questions, no. 6a). 


On December 1, 2004, at the request of the U.S. Forest Service, EPA submitted its 
designation of an environmentally preferable alternative for inclusion in the FSEIS.  EPA’s 
selection of an environmentally preferable alternative was based on the record at the time, which 
lacked two important elements.  First, the record lacked a completed ESA analysis by the 
National Marine Fisheries Service (NMFS) addressing potential impacts to listed species and 
designated critical habitat in Berners Bay. Second, the record lacked a completed Clean Water 
Act (CWA) § 404(b)(1) analysis from the U.S. Army Corps of Engineers, which must determine 
the least environmentally damaging practicable alternative and address significant degradation. 


Based on information available at the time and on EPA’s comparative analysis of the 
alternatives, EPA concluded that Alternative A is the Environmentally Preferable Alternative.  
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Alternative A is the only alternative that avoids the habitat loss and the loss of natural ecological 
functions in Lower Slate Lake during mine operations.  Alternative A also avoids impacts to 
critical habitat and resources in Berners Bay that would result from dock construction, operation, 
and vessel activities. The USFS and the ADNR identified both Alternatives A and D as 
environmentally preferable. 


Since that time, NMFS has issued a Biological Opinion (BO) and the Corps of Engineers 
has issued CWA 404 permits for the project.  In the BO, issued on March 18, 2005, NMFS stated 
that individual Stellar sea lions and humpback whales within the action are may be adversely 
impacted.  However, the BO concluded that Alternative D, as proposed, is not likely to 
jeopardize the continued existence of listed species, or destroy or adversely modify designated 
critical habitat found in proximity to the action area.  NMFS maintained its earlier 
recommendation to use an alternative dock location to Cascade Point, preferably outside Berners 
Bay, to facilitate transportation of crews to the mine.  The BO also included a list of 
conservation recommendations to minimize adverse effects to the listed species. 


The Corps of Engineers CWA 404(b)(1) analysis, issued with the Record of Decision and 
CWA 404 permit, on June 17, 2005, concluded that Alternative D is the least environmentally 
damaging alternative based on acreages of wetland impacts.  The Corps also concluded that 
Alternative D is economically more attractive than the previously permitted project. 


The USFS selected Alternative D and approved the modifications to the 1997 Approved 
Plan of Operations in its Record of Decision (December 2005).  The State of Alaska has also 
issued its decisions, authorizations, and certifications for Alternative D. 


However, for the reasons discussed in our December 1, 2004 letter, EPA continues to 
believe that Alternative A is environmentally preferable.  


EPA DECISION


 EPA’s decision regarding the Kensington Gold Project involves the issuance of an 
NPDES permit based on Coeur’s NPDES permit application, which reflects Alternative D.  The 
permit sets conditions on the discharges of pollutants from the mine to Sherman Creek (Outfall 
001), from the TSF to East Fork Slate Creek (Outfall 002), and domestic wastewater to Lynn 
Canal (Outfall 003). 


Outfall 001 represents the discharge from settling facilities that collect treated (metals 
precipitation and filtration) mine drainage from mine dewatering operations and runoff from 
waste rock piles and other disturbed areas in the Sherman Creek drainage.  Outfall 002 will 
discharge water from the TSF, which includes the natural lake basin of Lower Slate Lake and a 
constructed retention embankment at the outlet of the lake.  Outfall 003 will discharge treated 
domestic wastewater for the Kensington Mine camp during construction.  No permanent camp is 
proposed to remain at the site during the operation phase of the project.  The NPDES permit 
includes effluent limitations specific to each outfall and other requirements to ensure water 
quality protection in each of the water bodies mentioned above, including compliance with the 
Alaska Water Quality Standards (AWQS) for aquatic life and human health. 
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EPA made the draft NPDES permit and Fact Sheet available for a 45-day public review 
period on June 21, 2004. The draft permit contained effluent and receiving water (ambient) 
monitoring requirements as well as requirements that the permittee develop a Best Management 
Practices program for the control of toxic and hazardous pollutants. 


The final permit and response to comments are included in this ROD in Appendix A. 


FACTORS CONSIDERED IN THE DECISION 


Scope of EPA’s Clean Water Act § 402 Authority 


EPA’s NPDES permitting authority is limited to issuing permits based on NPDES permit 
applications we receive, so long as it is feasible for the project, as described in the application, to 
meet water-quality based limits.  Coeur applied for an NPDES permit to discharge wastewater 
based on Alternative D. Coeur has gained approval to begin construction and operation of the 
Kensington Mine Project from the USFS, the USACE, and the State of Alaska, whose consent or 
authorization is necessary. Coeur has demonstrated their ability to implement treatment options 
(such as reverse osmosis for outfall 002) that will enable them to meet permit limits. 


Receiving Waters 


The permit authorizes discharges through three outfalls.  Outfall 001 discharges mine 
water to Sherman Creek, and is located at latitude 58° 52’ 04” North and longitude 135° 06’ 55” 
West.  Outfall 002 will discharge from the TSF to East Fork Slate Creek at latitude 58° 49’ 58” 
North and longitude 134° 57’ 58” West.  Outfall 003 will discharge treated domestic wastewater 
to Lynn Canal at latitude 58° 51’ 58” North and longitude 135° 8’ 28” West. 


East Fork Slate Creek and Sherman Creek are designated by the State as protected for 
water supply (drinking, culinary, and food processing; agricultural irrigation and stock watering; 
aquaculture; and industrial); contact and secondary recreation; and growth and propagation of 
fish, shellfish, other aquatic life, and wildlife (18 ACC 70.020(2)).  Lynn Canal is protected for 
marine water supply (aquaculture, seafood processing and industrial); water recreation (contact 
and secondary); growth and propagation of fish, shellfish, other aquatic life, and wildlife; and 
harvesting for consumption of raw mollusks or other raw aquatic life. 
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Description of Discharges 


Outfall 001 


Outfall 001 represents the discharge from settling facilities into Sherman Creek.  Inflows 
to the sediment ponds include treated mine drainage from mine dewatering operations and runoff 
from waste rock piles and other disturbed areas in the Sherman Creek drainage.  The sediment 
pond has two cells. Stormwater runoff from waste rock and disturbed areas is routed to Cell 1 
via a riprap lined spillway, which is sized to handle runoff from a 100-year, 24-hour 
precipitation event. A spillway, notched in the center berm, allows flow from Cell 1 to Cell 2.  
Cell 2, which is designed to treat water from mine dewatering operations and high flows from 
Cell 1, has been conservatively designed to hold settled solids for the life of the mine.  Discharge 
from Cell 2 to Outfall 001 occurs through a perforated decant pipe with a design capacity to 
handle the 10-year, 24-hour storm event.  Discharge flows from Outfall 001 will initially 
increase due to increased mine development area and will vary over time due to stormwater 
runoff. 


Coeur estimates the rate of mine dewatering to generally range from 1.33 and 2.45 cubic 
foot per second (cfs). All of the flow will be collected in sumps within the mine where initial 
settling will occur. Mine drainage will be pumped to the mine water treatment system for metals 
precipitation and filtration. Settled solids will be added to tailings that are backfilled into the 
mine.  Filter backwash will be recycled to the underground mine water treatment system. 


Outfall 002 


Outfall 002 will discharge water from the TSF to East Fork Slate Creek.  The natural lake 
basin of Lower Slate Lake and a constructed retention embankment at the outlet of the lake will 
form the TSF.  TSF inflows include tailings slurry from mill operations, precipitation that falls 
onto the lake, storm water runoff from upland areas adjacent to the TSF, and flows from Mid-
Lake East Fork Slate Creek (if the flows are too high for the diversion to accommodate).  The 
upstream flow in East Fork Slate Creek will be collected and transferred to a 20-inch diversion 
pipeline. 


Tailings slurry will flow by gravity from the mill to the TSF in a 3.5-mile pipeline.  The 
pipeline will be double-walled high density polyethylene (HDPE) and/or steel.  The tailings 
slurry will be discharged into the TSF through perforations in a submerged portion of the tailing 
delivery pipeline. The pipeline will be operated so that a portion of the perforated segment is 
always above the bottom of the TSF, allowing the tailings to flow freely from the pipe. 


The average slurry throughput to the TSF is projected to be 354 gpm with an average 
solids content of 55 percent by weight (i.e., the water component of the slurry will be 
approximately 247 gpm).  A portion of the slurry water will be entrained in the tailings and will 
be unavailable for recycle. Coeur will recycle an average of 100 gpm out of the TSF back to the 
mill. 


Coeur initially proposed to discharge effluent via Outfall 002 without treatment other 
than best management practices (BMPs) to enhance settling.  However, water quality modeling 
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indicated that total suspended solids (TSS) limits may not be achieved without additional 
treatment.  In addition, background levels of aluminum in East Fork Slate Creek and Lower Slate 
Lake occasionally exceed the permit limits.  As a result, Coeur amended its NPDES permit 
application to incorporate a reverse osmosis (RO) treatment system into the TSF design.  The 
RO system will reduce levels of both aluminum and TSS to below permit limits and provide 
additional removal of other pollutants.  A maximum total of 1,100 gpm is authorized to be 
discharged out of Outfall 002. 


Outfall 003 


The discharge of treated domestic wastewater for the Kensington Mine camp was 
previously permitted for use during exploration, construction and production.  The current 
project anticipates the use of the camp through exploration and construction.  No permanent 
camp is proposed for the site during the operation phase of the project.  Domestic wastewater 
will be treated and discharged from Outfall 003 to Lynn Canal.  The average flow for the plant 
during construction is estimated at 30,000 gallons per day (gpd), or 20.8 gpm, based on sizing to 
accommodate 300 people. 


Endangered Species Act (ESA) 


Section 7(a)(2) of the Endangered Species Act (ESA) requires Federal agencies to 
consult with the U.S. Fish and Wildlife Service (USFWS) and the National Marine Fisheries 
Service (NMFS), as appropriate, to ensure that their actions do not jeopardize the continued 
existence of species listed as threatened or endangered under ESA, or destroy or adversely 
modify their critical habitat.   


Through the NEPA process, EPA obtained a list of threatened and endangered species. 
On June 21, 2004, EPA sent a copy of the draft NPDES permit and Fact Sheet to NMFS and 
USFWS.  In the Fact Sheet, EPA stated we do not expect the discharges from the facility, which 
comply with the requirements of the permit, to adversely affect endangered species.  On 
November 17, 2004, the U.S. Forest Service and the U.S. Army Corps of Engineers sent a copy 
of the Biological Assessment/Biological Evaluation (BA/BE) to NMFS and requested initiation 
of formal consultation.  NMFS issued a final Biological Opinion (BO) on March 18, 2005.  The 
BO did not include any specific conservation recommendation applicable to the NPDES permit 
issuance. 


Essential Fish Habitat (EFH) 


Section 305(b) of the Magnuson Stevens Fishery Conservation and Management Act of 
1996 requires Federal agencies to consult with NMFS when any activity proposed to be 
permitted, funded, or undertaken by a federal agency may have an adverse effect on designated 
Essential Fish Habitat (EFH). As stated in the Fact Sheet, EPA has determined that the issuance 
of the permit is not likely to have an adverse effect on EFH in the vicinity of the discharge.  
Effluent limitations have been incorporated in the permit based on criteria considered to be 
protective of overall water quality in East Fork Slate Creek, Sherman Creek, and Lynn Canal.   


National Historic Preservation Act (NHPA) 
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The USFS completed a cultural resource survey of the area of potential effect (APE) for 
the Kensington Gold Project in 2003, in compliance with the requirements of Section 106 of the 
National Historic Preservation Act (16 U.S.C. 470 et seq).  The USFS sent determinations of 
eligibility of 43 historic sites within the APE to the State Historic Preservation Office for 
concurrence. Additionally, Coeur, the Alaska State Historic Preservation Office, and the 
Tongass National Forest entered into a Memorandum of Agreement (MOA) on November 29, 
2004 to ensure compliance with Section 106 of the NHPA during mine construction, operation, 
and closure. 


Coastal Zone Management Act (CZMA) 


The State of Alaska, Office of Project Management and Permitting (OPMP), completed 
its review of the Kensington Gold Project for consistency with the Alaska Coastal Management 
Program (ACMP) on April 25, 2005.  OPMP found the project, including the discharge of 
pollutants such as treated domestic wastewater and treated non-domestic wastewater from the 
Kensington Mine, to be consistent with the ACMP. 


Wetlands (Executive Order 11990) 


Wetlands throughout the project area would be affected by construction and operations.  
Section 404 of the Clean Water Act authorizes the U.S. Army Corps of Engineers to issue 
permits for activities that would result in the placement of dredge or fill material in waters of the 
U.S., including wetlands. Before a permit can be issued, Section 404(b)(1) Guidelines require 
that projects avoid impacts to the extent possible, minimize impacts that cannot be avoided, and 
provide compensatory mitigation for impacts that occur.  Alternative D is estimated to impact a 
total of 61.7 acres of U.S. waters, including 41.5 acres of wetlands filled, 20 acres of open water 
filled, and 0.2 acres of marine waters filled (USACE ROD, June 17, 2005).  The Corps, in their 
CWA 404 permit and Record of Decision, determined Alternative D was least environmentally 
damaging based on total wetland acreages of impact. 


Floodplains (Executive Order 11988) 


The Kensington Gold Project is not located within floodplains. 


Environmental Justice (Executive Order 12898) 


EPA’s issuance of the NPDES permit will not result in disproportionate adverse human 
health or environmental effects to minority or low-income communities. 


Tribal Consultation and Coordination (Executive Order 13175) 


On January 23, 2004, EPA sent letters to Chilkat (Klukwan) Village, Chilkoot Indian 
Association, Douglas Indian Association, and Tlingit and Haida Central Council informing the 
Tribes that the preliminary permit will be sent for tribal review.  EPA also invited the Tribes to 
initiate formal government-to-government consultation with EPA in developing the final draft 
permit prior to public release.  EPA transmitted the preliminary draft permit and draft Fact Sheet 
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to the Tribes on April 8, 2004. EPA received no comments in response.  Each Tribe also 
received a copy of the draft permit and Fact Sheet at the start of the public comment period on 
June 21, 2004. EPA did not receive any comments from these Tribes. 


MITIGATION MEASURES 


Section 2.5 and Tables 2-6 and 2-7 of the FSEIS identifies potential mitigation and 
monitoring measures required as part of Alternative D during construction, operation, and 
reclamation.  Additional mitigation measures have been developed as part of stipulations, special 
conditions, monitoring requirements of other Federal and State permits and authorizations to 
ensure that environmental protection is being achieved. 


Alternative D also includes the construction of a reverse osmosis treatment system to 
treat the TSF effluent water. The RO system would ensure compliance with permit limits for 
total suspended solids and metals.  The treatment plant effluent would discharge into the 
diversion pipeline, which would flow to East Fork Slate Creek below the TSF dam. 


Once tailings disposal is complete, the tailings would be capped to isolate any toxic 
contaminants unless Coeur could demonstrate to the satisfaction of EPA that tailings are not 
toxic. Although the FSEIS refers to a cover of approximately 4 inches of native material, the cap 
design (e.g., horizontal and vertical dimensions, types of materials, placement methods, etc.) will 
depend on the evaluation of the test results and the site characterization at closure. 


The U.S. Army Corps of Engineers, in its CWA 404 permit, requires a special condition 
for Coeur to use nontoxic chemical flocculent to enhance the deposition of suspended particles 
and reduce turbidity levels in the Lower Slate Lake disposal site. 


MONITORING 


Under Section 308 of the Clean Water Act and 40 CFR 122.44(i), EPA must require a 
discharger to conduct monitoring whenever necessary to determine compliance with effluent 
limitations and assist in the development of effluent limitations.  The permit contains both 
effluent and receiving water (ambient) monitoring requirements.  The data from ambient 
monitoring is important for determining whether effluent limits in the proposed permit are 
adequate, and may be necessary for the development of water quality-based effluent limitations 
when the permit is reissued.  The permit also requires that Coeur prepare a Quality Assurance 
Plan for all monitoring. 


Outfall Monitoring 


To ensure compliance with the effluent limitations, Coeur is required to monitor the 
discharges from Outfalls 001, 002, and 003 for metals, toxicity, and other parameters on a 
routine basis (See Permit Tables 1-4).  The permit also requires that the percent removal for 
BOD and TSS be calculated on a quarterly basis for Outfall 003. This would entail measuring 
the influent as well as the effluent for these parameters. 


Receiving Water (Ambient) Monitoring 
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The permit requires Coeur to conduct ambient monitoring in Sherman Creek, Slate 
Creek, and Johnson Creek. 


Water Column Monitoring 


The permit requires monthly water column monitoring for metals and other parameters at 
locations in Sherman Creek, Slate Creek, and Johnson Creek.  The Sherman Creek and 
Slate Creek monitoring will provide data to assess the characteristics of the receiving 
stream below the discharges.  Monitoring in Johnson Creek will be used to determine 
whether the process areas are affecting conditions in the creek. 


Sediment Monitoring 


The permit requires annual sediment monitoring for metals and other parameters and 
annual toxicity testing to assess the effect of mine effluent on sediments within the 
receiving streams.  The permit requires sampling in Sherman Creek at a location 
immediately downstream of Outfall 001 and at another location below the fish barrier.  
Additional sampling is required at a location below Outfall 002 in East Fork Slate Creek 
and in lower Slate Creek below the fish barrier.  Sediment sampling is also required at a 
location in upper Johnson Creek immediately below the process area. 


Biological Testing and Monitoring of Aquatic Resources 


Benthic Invertebrates – The permit requires benthic invertebrates monitoring using 
methods and locations established in baseline surveys in Sherman and Sweeny creeks.  In 
Slate and Johnson Creeks, Coeur will define reaches to be sampled that are representative 
of potential impacts from Outfall 002 and the process area, respectively.  Each reach will 
be delineated for all possible sampling sites.  Every third or fourth sampling site will be 
sampled until a total of 6 samples are collected.  Sampling will be conducted once during 
the construction period and annually thereafter. 


Resident Fish – Abundance and condition of Dolly Varden char in Sherman, Slate, and 
Johnson creeks will be monitored using annual snorkel observations or electrofishing 
techniques comparable to those employed in previous baseline studies.  Surveys will be 
conducted in: upper, middle, and lower Sherman Creek; East Fork Slate Creek and Lower 
Slate Creek; and Johnson Creek. These surveys will focus on fish greater than 25 mm. 
Data to be derived from the surveys include: 1) population estimates by species, habitat 
type, and stratum, and 2) condition factor by stratum. 


Anadromous Fish – Annual surveys of spawning salmon in Sherman, Slate and Johnson 
creeks will be conducted to assess the size of the escapement.  Surveys will consist of 
weekly stream counts throughout the spawning season documenting the distribution of 
salmon within the surveyed areas.  Outmigrating juvenile pink salmon from the Sherman, 
Slate, and Johnson creek drainages will be sampled during the spring following each year 
of adult counts. Quantitative methods, such as screw trap or inclined plane trap will be 
used to estimate the relationship between adult escapement and fry protection. 
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The quality of spawning substrate used by pink salmon will be monitored to detect 
possible changes caused by potential introduction of fine sediments into lower Sherman, 
Slate, and Johnson creeks. Sediment samples will be collected in July prior to spawning 
activity. 


Aquatic Vegetation – Annual visual surveys of visual impacts of aquatic vegetation in 
Sherman, Slate, and Johnson creeks will be conducted during the summer months. 


RECLAMATION 


Section 2.3.19 of the FSEIS discusses the general reclamation procedures for all the 
alternatives and summarizes how major mine components would be reclaimed.  A more detailed 
closure and reclamation plan specific to Alternative D is presented in Appendix 1 of the Final 
Plan of Operations. 


BEST MANAGEMENT PRACTICES (BMP) PLAN 


Section 402 of the Clean Water Act and federal regulations at 40 CFR 122.44(k)(2) and 
(3) authorize EPA to require Best Management Practices (BMP) Plan in NPDES permits.  The 
BMP Plan will be used to control the discharge of toxics or hazardous pollutants by way of 
spillage or leaks, sludge or waste disposal, and drainage from raw material storage.  The BMP 
Plan must be maintained at the mine facility and amended whenever there is a change in the 
facility or in the operation of the mine which materially increases the potential for an increased 
discharge of pollutants. Annually, the BMP Plan must be reviewed and certified. 


PUBLIC INVOLVEMENT 


The public involvement process is presented in Section 1.5 of the FSEIS.  The following 
is a chronology of the public involvement process for the FSEIS and NPDES permitting process: 


September 13, 2002 	 The Notice of Intent (NOI) was published in the Federal Register and 
announced the USFS’ intention to develop an SEIS under NEPA for the 
Kensington Gold Project. The NOI initiated the 30-day public scoping 
period. 


Sept. 19 & 21, 2002 	 Scoping open houses held in Juneau and Haines, respectively. 


January 23, 2004 	 Draft SEIS released to the public for review and comment.   


Feb. 24 & 26, 2004 	 Public meetings on the Draft SEIS were held in Juneau and Haines, 
respectively. 


June 21, 2004 	 EPA, U.S. Army Corps of Engineers, and the State of Alaska issued draft 
permits and draft decisions/authorizations (draft NPDES permit, CWA 
404 public notices, draft State CWA 401 certifications, draft State 
decisions and authorizations) for public comment. 
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July 26 & 27, 2004 	 Public hearings on draft Federal and State permits and 
decisions/authorizations were held in Juneau and Haines, respectively. 


CONCLUSIONS 


Based on the NPDES permit application received by EPA, Coeur’s demonstration that 
the project can meet permit limits, and the findings of the FSEIS, EPA is issuing an NPDES 
permit, with discharge limits, for Alternative D.  The permit authorizes treated mine water 
discharges from Outfall 001 to Sherman Creek, treated TSF discharges from Outfall 002 to East 
Fork Slate Creek, and treated domestic wastewater discharge during construction from Outfall 
003 to Lynn Canal. The final NPDES permit is included in Appendix A. 


Further information regarding this Record of Decision (ROD) may be obtained by 
contacting: 


Hanh  Shaw  
NEPA Compliance Coordinator 
U.S. Environmental Protection Agency 
1200 Sixth Avenue, OWW-130 
Seattle, WA  98101 
E-mail: shaw.hanh@epa.gov 
Telephone: (206) 553-0171 
Facsimile:  (206) 553-0165 


Approving Official: 


_/S/ Michael F. Gearheard_______  _6/28/2005________________ 
Michael F. Gearheard, Director Date 
Office of Water and Watersheds 
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Alternative A A1 B C D 
(Coeur’s 


Proposed Action) 


Alternative 
Description 


1998 permitted 
project 


Same as A w/ 
reduced mining 


rate 


Recycle process 
water; no 


treatment of TSF 
effluent 


Same as B 
except with no 


recycle 


Same as B 
except with 


treatment of TSF 
effluent by 


reverse osmosis 
and capping of 
the sediment 


post-operation 


Tailings DTF DTF Lower Slate Lake Lower Slate Lower Slate 
Disposal TSF Lake TSF Lake TSF 


20 million tons;  4.5 million tons;  4.5 million tons;  4.5 million tons;  4.5 million tons; 
25% backfilled 40% backfilled 40% backfilled 40% backfilled 40% backfilled 


Diversion Stormwater 
diversion around 


Stormwater 
diversion around 


No diversion Ditch diversion 
around TSF-


Pipeline 
diversion around 


DTF DTF would require 
damming of 


Upper Slate Lake 
and raising water 


level 20 ft. to 


TSF - would 
require dam in 
Mid-lake East 


Fork Slate Creek 


allow gravity 
flow 


Access/Marine 
Facilities 


On-site housing; 
workers 


transported by 
helicopter (12 
RT per week); 


marine terminal 


Same as A No on-site 
housing; daily 
crew shuttle 


between marine 
terminals at  


Cascade Point and 


Same as B 
except daily 
crew shuttle 


service between 
Echo Cove and 


Slate Creek 


Same as B 


at Comet Beach Slate Creek Cove 
(4 RT per day) 


Cove; no landing 
craft ramp at 


Slate Creek Cove 


DTF - drystack tailings facility 
TSF - tailings storage facility 
RT - round trip 
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KENSINGTON MINE
Comet Paste Tailings Facility


(PTF)


FOR PRESENTATION PURPOSES ONLY
SUBJECT TO CORRECTION AND UPDATE


January 7 & 8, 2008







Objectives of Paste Tailings Management


• Provide for safe and environmentally responsible tailings 
storage


• Design a system that is cost effective, and integrates 
underground backfill needs with sound surface 
management of tailings


• Design a facility that is environmentally sound and 
permitable


• Design a system that has simple closure requirements and 
limits long-term care & maintenance needs


• Limit the environmental footprint
• Utilize the three previous EISs and permitting to 


accomplish an expedited permitting process







Comet Site Operating Strategy


• Environmental/permitting to build on prior approvals 
and submittals


• No substantial changes from DTF permitting 
• Simplify construction and operating requirements
• Develop facility in stages, distribute capital costs and 


accommodate modifications 
• Consolidate new surface disturbance to the extent feasible
• Consolidate water treatment facilities wherever feasible
• Staged development improves water management







Surface Paste Disposal


• Used extensively in the bauxite mining industry
• Hardrock projects using surface paste tails 


disposal
• Mira Falls, Vancouver Island, British Columbia
• Bulyanhulu Project, Tanzania
• Kidd Creek, Timmons, Ontario


• Permitted at Rock Creek, Nome, Alaska







Corps 404 Permitting Considerations


• New or modified permit to be applied for
• No “process water” discharged into waters of the 


U.S. (uplands construction)
• No fish or fisheries habitat loss
• Previous 404(b)(1) analysis considered Comet 


PTF site and impacts
• Previously obtained State of Alaska 401 


Certification for Comet site







Socioeconomic Considerations


• Annual wage payments  - $15-18 M per year
• Total taxable property associated with mine operations - $43 M
• Construction jobs – 200 (average)
• Operational jobs – 200 (average)
• Average mine wage – $70,000
• Employment multiplier – 1.75
• Total tax receipts to CBJ and State during operation - $10.1 M
• Additional property taxes to local government - $1.4 M annually
• Additional earnings for CBJ - $36.2 M (reflects a 3% increase)
• Local & Native hire/Local Purchase policy
• Vocational training and education programs







UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 10 



1200 Sixth Avenue. Suite 900 
Seattle. WA 98101-3140 


REGIONAL ADMINISTRATOR 


July 14,2009 


Colonel Reinhard W. Koenig 
Department of the Army 
U.S. Army Engineer District, Alaska 
Post Office Box 6898 
Elmendorf AFB, Alaska 99506-0898 


Dear Colonel Koenig: 


We are aware that the Army Corps of Engineers (Corps) is responding to a written request 
from Coeur Alaska to extend the Clean Water Act (CW A) Section 404 permit for the Kensington 
Mine Project. By this letter, the U.S. Environmental Protection Agency (EPA) is requesting that the 
Corps reevaluate the circumstances and conditions of the permit in view of new information related 
to the Kensington Mine and Lower Slate Lake disposal site. 


According to 33 CFR § 325.6(d), a public notice for an extension request is generally 
required unless the district engineer determines that there have been no significant changes in the 
attendant circumstances since the authorization was issued. The Corps' regulations at 33 CFR 
325.7(a) allow the district engineer to reevaluate the circumstances and conditions of any permit on 
his own or at the request of a third party when doing so is in the public interest. Among the factors to 
be considered are "whether or not circumstances relating to the authorized activity have changed 
since the permit was issued or extended." We believe that there have been significant changes; as 
described below, that not only requires the public notice for the extension request, but also requires 
the Corps to modify the permit. 


In 2008, Coeur Alaska proposed a new tailings disposal alternative which included disposal of 
tailings as a paste in a Paste Tailings Facility (PTF) located near Comet Beach. Significant progress 
was made toward evaluating the PTF in a draft Environmental Assessment (EA) prepared by the U.S. 
Forest Service and EPA. In fact, EPA was within weeks of public noticing a draft National Pollutant 
Discharge Elimination System (NPDES) permit for the PTF when Coeur withdrew its application. 
EPA believes that the PTF would be permittable under both the Section 402 and 404 programs. 
However, the Corps did not evaluate the PTF in its analysis of alternatives at the time it issued the 
current Kensington 404 permit in 2005. EPA believes that the PTF could have less environmental 
impact than the Lower Slate Lake disposal site that was permitted, and therefore the permit should be 
reevaluated in view of the new information concerning this alternative. 


In addition, the mining rate based on the as-built capacity of the mill is less than the proposed 
mining rate in the 2004 final Supplemental Environmental Impact Statement (FSEIS). The FSEIS 
specified a 2000 ton/day operation, whereas the actual mill capacity is 1250 tons/day. The reduced 
mining rate translates into a decrease in the amount of tailings produced; more than one million 
fewer tons overall. This change to the project presents opportunities to further avoid and minimize 
aquatic impacts, which could affect the appropriate permit conditions. This new information also 
could reduce the environmental impacts of disposal sites that were considered as alternatives to 
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disposal in Slate Lake, which could change the analysis of which disposal alternative is the least 
environmentally damaging. For those reasons, this information also warrants reevaluation of the 
permit and its conditions. 


Finally, Coeur Alaska excavated an area near Lower Slate Lake and exposed some sulfide
bearing rock. This newly exposed rock resulted in acid rock drainage that flowed into a settling pond 
near the outlet of the lake and into East Fork Slate Creek. The acid rock drainage is an unauthorized 
discharge that was not anticipated in the FSEIS or 404 permit process and is not authorized under the 
current 402 permit. This source of new environmental harm needs to be part of an assessment of the 
least environmentally damaging practicable alternative. 


We think it is important for the public, and to provide certainty to the company and the Corps,for 
the Corps to review all the information before it and, consistent with its regulations, issue a public 
notice. Since we believe that a more environmel)tally protective alternative is available (the PTF), 
such an undertaking is consistent with the Corps own regulations and will ensure that the 404(b)(l) 
guidelines are fully complied with. 


We appreciate the need to move quickly on this matter, particularly in light of the hardships 
being experienced by many in the native Alaskan community. When Coeur Alaska submitted its 
application for a permit for the PTF in April 2008, it requested that the permit process be completed 
by the end of 2008. EPA believes that eight months remains a workable time frame and commits to 
providing the resources to ensure that all necessary environmental analyses and permit regulatory 
processes are performed within that time frame. As stated above, significant progress has already 
been made on an EA and draft NPDES permit. We will work on an expedited basis and collaborate 
with the Corps and other agencies to complete the permitting process for the PTF in an expedited 
manner. While we appreciate that this will not allow work to resume this summer, we believe that in 
the long run everyone will be better off if we follow our regulations and go through the prescribed 
processes. 


We look forward to working with you on this permit. Please feel free to give me a call at (206) 
553-1234 or contact our experts in this matter, Rick Parkin, Director of the Office of Ecosystems, 
Tribal and Public Affairs at (206) 553-8573, or Patty McGrath, Region 10 Mining Coordinator at 
(206) 553-0979 if you have questions. 


Sincerely, 


Michael F. Gearheard 
Acting Deputy Regional Administrator 


cc: 	 Mr. Michael H. Shapiro, EPA Acting Assistant Administrator for Water 
Mr. Larry Hartig, Alaska Department of Environmental Conservation 
Mr. Tom Irwin, Alaska Department of Natural Resources 







American Bird Conservancy ⋅ American Rivers ⋅ Clean Water Action ⋅ 
Earthjustice ⋅ EARTHWORKS ⋅ Environment America ⋅ Friends of the Earth ⋅ 


Greenpeace ⋅ League of Conservation Voters ⋅ National Wildlife Federation ⋅ Native 
American Rights Fund ⋅ Natural Resource Defense Council ⋅ Sierra Club ⋅ Southeast 
Alaska Conservation Council ⋅ Union of Concerned Scientists ⋅ Waterkeeper Alliance 


 
July 17, 2009 


 
President Barack Obama 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C.  20500 
 
Dear Mr. President: 
 
 We write to request that you direct the Environmental Protection Agency (EPA), the 
Army Corps of Engineers (Corps), and the Council on Environmental Quality (CEQ) to take 
immediate coordinated action to avert the adverse effects of the Supreme Court’s recent decision 
in Coeur Alaska, Inc. v. Southeast Alaska Conservation Council, No. 07-984 (June 22, 2009).  
This decision has significant national implications, threatening to undo decades of progress in 
improving water quality.  We urge you to act quickly to prevent this threat to our nation’s waters.   
 
 In Coeur Alaska, the Court upheld a Bush-era decision by the Corps to permit the 
discharge of over 200,000 gallons per day of toxic wastewater from a gold ore processing mill 
directly into a lake, with the effect of killing all the lake’s fish and nearly all other aquatic life, 
despite the fact that the discharge violates EPA rules for the mining industry in effect since 1975.  
The agencies accomplished this by a ruse: they redefined the wastewater as “fill material.”  For 
about three decades, Corps regulations allowed “fill material” permits only for discharges 
intended for constructive purposes, typically to build useful structures like docks and levees in 
water.  In 2002, however, EPA and the Corps jointly redefined “fill material” to include anything 
that would raise the bottom elevation of a water body, even industrial pollution and other wastes.  
The Supreme Court upheld the Bush Administration’s position that any such “fill material” 
discharges are now exempt from the effluent limitations painstakingly adopted by EPA over the 
last 37 years to provide maximum feasible protection of water quality. 
 
 This decision poses a grave threat to the nation’s lakes, rivers, streams, and wetlands.  
There are innumerable manufacturing industries that, like ore mills, generate pollution 
containing significant levels of suspended solids.  To name just a few examples, coal-fired power 
plants, aluminum and copper smelters, cement manufacturing plants, beef cattle feedlots, and 
chemical manufacturers have, until now, been subject to EPA effluent limitations requiring 
settling ponds and other technologies to remove solids from their wastewater.  The untreated 
effluents from these sources now frequently could meet the definition of  “fill material” and are 
therefore potentially eligible for Corps permits that do not have to comply with EPA’s effluent 
limitations.  This approach turns the Clean Water Act on its head: pollution discharges with the 
highest levels of suspended solids are exempt from EPA’s rules, providing a strong incentive for  
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polluters not to treat their wastewater.  As the Coeur Alaska case illustrates, “fill material” 
permits can allow even massive discharges of toxic pollutants that may kill an entire water body. 
 
 This destructive result is entirely unnecessary.  The growth of the nation’s economy and 
the simultaneous great improvement in water quality since enactment of the Clean Water Act in 
1972 show that clean water is good for business.  For example, for the Kensington Mine at issue 
in Coeur Alaska, there is an alternative waste disposal option—a “paste tailings” facility—
supported by conservation groups and EPA, which would require no discharge of process 
wastewater into any waters.  We were pleased that EPA Region 10 recently wrote a letter asking 
the Corps to consider this viable and less damaging alternative. The use of a lake as a mine 
tailing disposal site is irresponsible, both in the case of the Kensington and for future mines.   
 
 Fortunately, the Court’s decision provides a clear roadmap to solve the problem.  The 
Court found that the Act as well as the agencies’ regulations are ambiguous on the questions at 
issue in the case and therefore simply deferred to an internal 2004 Bush-era EPA guidance 
memorandum, called the Regas Memo.  The Coeur Alaska ruling cries out for the agencies to 
amend and clarify their regulations and guidance. 
 
 For these reasons, we respectfully ask that you direct EPA, the Corps, and CEQ to work 
together to:  (1) rescind immediately the Regas Memo, which directed that discharges of waste 
meeting the definition of “fill material” be exempt from applicable effluent limitations; and (2) 
initiate a process to amend the 2002 fill rule to reinstate the longstanding rule that “fill material” 
permits may not be used for waste disposal. 
 
 We would welcome the opportunity to meet with your staff and the heads of the relevant 
agencies at their earliest convenience to address the problems created by the Coeur Alaska 
decision. 
 
 Thank you for your prompt attention to this matter. 
 
     Respectfully Yours,  
 
 
Carl Pope      Trip Van Noppen 
Executive Director     President 
Sierra Club      Earthjustice 
 
Larry Schweiger      Kristine Stratton  
President and CEO      Executive Director 
National Wildlife Federation     Waterkeeper Alliance 
 
Payal Sampat       Lindsey Ketchel 
Acting Executive Director     Executive Director 
EARTHWORKS      Southeast Alaska Conservation Council 
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George Fenwick     John E. Echohawk 
President      Executive Director 
American Bird Conservancy    Native American Rights Fund 
 


Brent Blackwelder     Kevin Knobloch 
President      President 
Friends of the Earth     Union of Concerned Scientists 
 
Rebecca R. Wodder     Margie Alt 
President      Executive Director 
American Rivers     Environment America 
 
John DeCock      Phil Radford 
President      Executive Director 
Clean Water Action     Greenpeace 
 
Frances Beinecke     Gene Karpinski 
President      President 
Natural Resource Defense Council   League of Conservation Voters 
 
       
 
 
cc: Lisa Jackson, Administrator, U.S. Environmental Protection Agency 
 Nancy Sutley, Chair, White House Council on Environmental Quality 
 Terrence Salt, Principal Deputy to the Assistant Secretary of the Army, Civil Works 
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1Sky * Alaska Community Action on Toxics * Alliance for Climate Protection * Center 
for American Progress Action Fund * Center for Auto Safety * Center for Biological 


Diversity *  Clean Air Task Force * Clean Water Action * Climate Solutions * Defenders 
of Wildlife * Environment America * Environmental Defense Fund * Environmental 


Working Group * Earthjustice * EcoLaw  Massachusetts * Friends of the Earth * Global 
Exchange * League of Conservation Voters * League of Women Voters of the United 
States * Massachusetts Forest Watch * National Audubon Society National Wildlife 
Federation * Natural Resources Defense Council * Physicians for Social Responsibility 
* Sierra Club * Southern Alliance for Clean Energy * Southern Environmental Law 
Center * Sustainable Energy & Economy Network * Union of Concerned Scientists * 


The Wilderness Society * World Wildlife Fund 
 
 
September 21, 2009 
 
Dear Senator: 


 
Senator Murkowski has circulated a draft amendment to the FY 2010 Interior 
Appropriations bill that would ignore worldwide scientific consensus that carbon dioxide 
is a pollutant that threatens public health and welfare, block Clean Air Act protections, 
and delay the move to clean, American‐made energy.  The amendment seeks to prohibit 
carbon dioxide from sources other cars and trucks from being considered a pollutant 
and blocks the Environmental Protection Agency from taking any action to address 
carbon dioxide from sources other than cars and trucks.  On behalf of millions 
Americans across the country, we strongly urge you to oppose the Murkowski 
amendment to the Interior bill as well as any other amendments that would delay 
America’s investments in clean energy and efforts to tackle global warming.   
 
Pollution is dangerous no matter its source.  Global warming pollution from power 
plants and oil refineries is just as harmful as global warming pollution from cars and 
trucks.  The U.S. Global Change Research Program, U.N. Intergovernmental Panel on 
Climate Change, and every other major scientific body have concluded that carbon 
dioxide emissions are warming the planet, threaten public health, welfare, and national 
security, and urgently need to be reduced.  
 
The Murkowski amendment seeks to exempt from the Clean Air Act the biggest global 
warming polluters.  The amendment would let Big Oil, dirty coal, and other big polluters 
off the hook for their carbon dioxide emissions, undermining the Clean Air Act’s 
protections for public health and the environment.  These sources are responsible for 
the lion’s share of U.S. carbon dioxide emissions.  For instance, power plants emit twice 
as much carbon dioxide as do passenger vehicles. 
 
The Murkowski amendment delays the transition to clean energy.  Exempting the 
biggest sources of carbon dioxide from the Clean Air Act will delay our nation’s 







transition to efficiency, solar, wind, and other sources of clean energy – sources that 
won’t run out, will only grow cheaper over time, don’t harm our environment or public 
health, and will create millions of clean energy jobs. 
 
The Murkowski amendment sends a loud signal around the world that the United 
States is not serious about curbing its global warming pollution.  In the lead up to key 
climate talks in Copenhagen in December, this amendment will convey a clear message 
that the United States is not serious about a global solution to global warming.  If the 
Senate blocks progress in the United States, it will be next to impossible to convince 
other key countries to reduce their emissions. 
 
We strongly urge you to oppose Senator Murkowski’s amendment to the Interior bill as 
well as any other amendments that would delay America’s progress towards a clean 
energy economy that would create jobs, increase America’s energy security, and cut 
pollution.  
 
Sincerely, 
 
 
Gillian Caldwell 
Campaign Director 
1Sky 


Pamela K. Miller 
Executive Director 
Alaska Community Action on Toxics 


 
Kevin S. Curtis 
Program Director 
The Alliance for Climate Protection 


 
Daniel J. Weiss 
Sr. Fellow & Director of Climate Strategy 
Center for American Progress Action Fund 
 


Dan Becker 
Director, Safe Climate Campaign 
Center for Auto Safety 
 


William Snape 
Senior Counsel 
Center for Biological Diversity 
 


Armond Cohen 
Executive Director 
Clean Air Task Force 
 


Lynn Thorp 
National Campaigns Coordinator  
Clean Water Action  
 


KC Golden 
Policy Director 
Climate Solutions 
 


Mary Beth Beetham 
Director of Legislative Affairs 
Defenders of Wildlife 
 


Sarah Saylor 
Senior Legislative Representative 
Earthjustice 
 


EcoLaw Massachusetts 
 


   







Anna Aurilio 
Washington DC Office Director 
Environment America 


Elizabeth Thompson 
Legislative Director 
Environmental Defense Fund 
 


Devin Helfrich 
Legislative Advocate  
Friends Committee on National Legislation 
 


Elizabeth Bast 
Director of International Programs 
Friends of the Earth 
 


Reede Stockton 
Intl Climate Equity Campaign Mgr 
Global Exchange 
 


Judy Duffy 
Advocacy Chair 
League of Women Voters of the United States 
 


Tiernan Sittenfeld 
Legislative Director 
League of Conservation Voters 
 


Mike Daulton 
Legislative Director  
National Audubon Society  
 


Chris Matera, P.E. 
Spokesperson 
Massachusetts Forest Watch 
 


Franz Matzner 
Legislative Director 
Natural Resources Defense Council 
 


Corry Westbrook 
Legislative Director 
National Wildlife Federation 
 


Debbie Sease 
National Campaign Director 
Sierra Club 
 


Kristen Welker‐Hood, Sc.D., M.S.N., R.N. 
Director, Environment & Health Programs 
Physicians for Social Responsibility 
 


Nat Mund 
Legislative Director 
Southern Environmental Law Center 
 


Jennifer Rennicks 
Federal Policy Director  
Southern Alliance for Clean Energy 
 


Elizabeth Martin Perera 
Washington Representative 
Union of Concerned Scientists 
 


Daphne Wysham 
Co‐Director 
Sustainable Energy & Economy Network 
 


Lou Leonard 
Director, US Policy on International Climate 
Affairs 
World Wildlife Fund 
 


David H. Moulton 
Director, Climate Policy & Conservation 
Funding 
The Wilderness Society 
 


 


 
 







 








Deloitte Center for Energy Solutions presents:


Not If, But When!  
The Debate will Continue... Are You Ready? 


Come and Be a Part of This Provocative Event


More details to follow... 


Tuesday, October 20, 2009 • 4:00 – 7:00 p.m.


The evening will begin with moderated dialogue followed by a reception


Ronald Reagan Building and International Trade Center 


1300 Pennsylvania Avenue, NW. Washington, D.C.


Click here
To reserve your seat today


Seating will be limited!
This invitation is nontransferable.


Save the Date!
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Time Topic Speaker Location


7:00 a.m. – 7:45 a.m. Breakfast Cherry Blossom 


8:00 a.m. – Noon Opening Remarks Gregory E. Aliff, Vice Chairman – U.S. Energy & Resources Leader, 
Deloitte LLP


Woodrow Wilson 
Ballroom


Global Energy Perspectives Dominique Fache, General Director for Russia and CIS, Enel


The Right Honorable Lord David Howell of Guildford, Conservative 
Spokesman on Foreign Affairs for House of Lords


Global Investor Point-of-View John P. Finneran Jr., Senior Vice President and CFO, Edison Mission Group


Lois Hedg-peth, Chief Operating Officer, Downstream, Direct Energy


Larry Kellerman, Managing Director, Commodities, Goldman Sachs; 
President, Cogentrix Energy, LLC 


Break


Nuclear Outlook Dr. Aris S. Candris, President and CEO, Westinghouse Electric Company


The Honorable Kristine L. Svinicki, Commissioner, U.S. Nuclear        
Regulatory Commission


Keynote – Implications of 
Emerging U.S. Energy Policy on 
Energy Development and Security


General Charles F. Wald, U.S. Air Force (Ret.), former Deputy         
Commander of U.S. European Command


Noon – 1:30 p.m. Lunch Cherry Blossom


1:30 – 5:15 p.m. U.S. Energy Policy Richard C. Kelly, Chairman, President and CEO, Xcel Energy


The Honorable Suedeen G. Kelly, Commissioner, Federal Energy    
Regulatory Commission


Woodrow Wilson 
Ballroom


Break


Water – The Real Threat to 
Future Energy Supply?


Michael E. Webber, Ph.D, Associate Director, Center for International 
Energy and Environmental Policy, The University of Texas at Austin


Emerging Energy Technologies Nicholas Parker, Executive Chairman, Cleantech Group, LLC


Dr. Donald L. Paul, Executive Director, USC Energy Institute


M.R. Rangaswami, Founder, Corporate Eco Forum, Sand Hill Group


Dr. Joseph A. Stanislaw, Independent Senior Advisor, 
Energy & Resources, Deloitte LLP


Concluding Perspectives Gary A. Adams, Vice Chairman – U.S. Oil & Gas Leader, Deloitte LLP


6:30 – 10:00 p.m. Evening Event          The U.S. Navy Museum at the Naval Historical Center       
Remarks by The Honorable John H. Dalton, former Secretary of the Navy


Bus transportation
6:00–6:15 p.m. departing 
from the lobby near 
the Baltimore Rooms


Deloitte Center for Energy Solutions 
2009 Deloitte Energy Conference
Energy: Bridge to a New Global Economy


April 20-21, 2009
Washington, D.C.


Monday, April 20







Time Topic Speaker Location


7:00 – 7:45 a.m. Breakfast Cherry Blossom 


8:00 – 10:00 a.m. Elective Session 1


A – Oil & Gas Sector: Chaired by Gary A. Adams, Vice Chairman – U.S. Oil & Gas Leader, Deloitte LLP and 
Rebecca Ranich, Director, Deloitte Consulting LLP 


Annapolis           
3 & 4


Access, Infrastructure 
and Policy


Tom Fry, President, National Ocean Industries Association


Robert M. Lesnick, Advisor – Oil, Natural Gas and Mining Policy Division, The World Bank


Dr. Joseph A. Stanislaw, Independent Senior Advisor, Energy & Resources, Deloitte LLP


B – Power Sector: Chaired by Gregory E. Aliff, Vice Chairman – U.S. Energy & Resources Leader, 
Deloitte LLP


Baltimore
3 & 4


A Look Ahead for Coal –        
Fired Generation


Scott M. Klara, Director, Strategic Center for Coal, National Energy Technology 
Laboratory, U.S. Department of Energy


Securing Capital 
During Uncertain Times


Victoria Harker, Executive Vice President and CFO, The AES Corporation


Christopher P. Johns, Senior Vice President, CFO and Treasurer, PG&E Corporation


Holly Keller Koeppel, Executive Vice President and CFO, American Electric Power


C – Regulated Utilities             
Sector:


Chaired by Bill Graf, Partner, Deliotte & Touche LLP Annapolis 
1 & 2


Developments in Regulatory 
Accounting and Reporting


Scott P. Molony, Chief Accountant, Federal Energy Regulatory Commission


Regulatory Compliance 
Trends and Developments


The Honorable Frederick F. Butler, Commissioner, New Jersey Board of Public Utilities; 
President, National Association of Regulatory Utility Commissioners 


The Honorable Branko Terzic, Regulatory Policy Leader, Energy & Resources, 
Deloitte Services LP


Joseph L. Welch, Chairman, President and CEO, ITC Holdings Corporation


Break


Tuesday, April 21


10:30 a.m. – 12:15 p.m. Elective Session 2 


A – Energy Accounting, 
Financial Reporting           
and SEC Update


Christine Q. Davine, Partner, Deloitte & Touche LLP


Bill Graf, Partner, Deloitte & Touche LLP


Jan A. Umbaugh, Partner, Deloitte & Touche LLP


Annapolis       
1 & 2


B – The New Generation of
“Energy” Companies


Michael S. Defferding, Executive Vice President, Forest City Military Communities 


Martha Duggan, Vice President of Government Affairs, SunEdison


KC Healy, Director, Deloitte Consulting LLP


Brian J. Lally, Facility Energy Director, Office of the Deputy Under Secretary of Defense, 
Department of Defense


Baltimore
3 & 4


C – Shaping Energy 
Markets Through Tax Policy


Elias Hinckley, Senior Manager, Deloitte Tax LLP


John Stanton, Executive Vice President and General Counsel, Solar Energy 
Industries Association 


Clinton Stretch, Principal, Deloitte Tax LLP


Annapolis 
3 & 4


12:30 – 2:00 p.m. Lunch


The Changing Climate for 
Corporate Governance


Mindy S. Lubber, President, Ceres; Director, Investor Network on Climate Risk Woodrow           
Wilson 
Ballroom







Time Topic Speaker Location


2:15 – 3:45 p.m. Elective Session 3


A – The Impact of
Climate Change 


Pat Concessi, Partner, Deloitte & Touche, Canada


Marlene Motyka, Principal, Deloitte Financial Advisory Services LLP


Timothy Profeta, Director, Nicholas Institute for Environmental Policy Solutions,  
Duke University


William L. Thomas, Counsel-Environmental, Skadden, Arps, Slate, Meagher & Flom LLP


Annapolis 
1 & 2


B – Smart Grid: 
From Vision to Reality


Katherine Hamilton, President, GridWise Alliance 


Philip Mezey, Senior Vice President and COO, Itron North America


Ted Reguly, Smart Meter Program Director, San Diego Gas & Electric


Jim Thomson, Principal, Deloitte Consulting LLP


Baltimore
3 & 4


C – International Financial 
Reporting Standards
(IFRS): The Road
Ahead for Energy
Companies


Donald J. (D.J.) Gannon, Partner, Deloitte & Touche LLP


Joseph Mulpas, Partner, Deloitte & Touche LLP


Brian Murrell, Partner, Deloitte & Touche LLP


Martin Wheatcroft, Controller and Vice President, U.S. Accounting Services, 
National Grid


Annapolis 
3 & 4


Tuesday, April 21


September 30-October 1, 2009
Alternative Energy Seminar – Houston
For more information, please contact: AlternativeEnergy@deloitte.com


December 1, 2009 
Deloitte Energy Accounting, Financial Reporting and Tax Update – Chicago
For more information, please contact: USEnergyFallSeminars@deloitte.com


December 2, 2009
Deloitte Energy Transacting: Accounting & Risk Management – Chicago
For more information, please contact: USEnergyFallSeminars@deloitte.com


December 9, 2009
Deloitte Oil & Gas Conference – The Woodlands, TX
For more information or to obtain a synopsis of the  2008 Deloitte Oil & Gas 
Conference, please contact: OilandGasConference@deloitte.com


Save these dates!


Mark your calendars!
2010 Deloitte Energy Conference
June 7-8, 2010 – Washington, DC







About the Deloitte Center for Energy Solutions
The Deloitte Center for Energy Solutions provides a forum for innovation, thought leadership, groundbreaking research, 
and industry collaboration to solve the most complex energy challenges.


Through the Center, Deloitte’s Energy & Resources Group leads the debate on critical topics on the minds of executives—
from legislative and regulatory policy, to operational efficiency, to sustainable and profitable growth. 
And we provide complete solutions through a global network of specialists and thought leaders.
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