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UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY
IN THE MATTER OF:

)
)
Former Spellman Engineering )
Site )
)
PURSUANT TO THE COMPREHENSIVE ) Docket No. CERCLA-04-2009-3750
ENVIRONMENTAL RESPONSE, )
COMPENSATION, AND LIABILITY ACT )
42 U.S.C. §§ 9604, 9606, 9607, 9622 )
) City of Orlando, Florida
)
)
)

AGREEMENT AND ORDER ON CONSENT
FOR REMEDIAL ACTION BY CONTIGUOUS

PROPERTY OWNER

[. INTRODUCTION

1. This Agreement and Covenant Not to Sue (“Agreement”) is voluntarily entered into by
- and between the United States, on behalf of the Environmental Protection Agency
(“EPA™), and the City of Orlando (City) (collectively, the “Parties” ) under the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(“CERCLA”), 42 U.S.C. § 9601, et seg. Under this Agreement, the City agrees to
perform the remedia) action for the “Former Spellman Engineering Site” or the “Site,”
which is depicted generally on the map attached as Appendix B.

2 The City agrees to perform the cleanup of the Site, which consists of the Former
Spellman Engineering Company property, located at 722 Brookhaven Drive, owned by
the Judith F. Myles Trust; 25.88 acres of property owned by the City, located at 601 Lake
Highland Drive; and the surrounding area overlying a contaminated groundwater plume.
The Site is in an area of mixed commercial, light industral, and residential use.

II. JURISDICTION AND GENERAL PROVISIONS

3 This Agreement is issued pursuant to the authonty vested in the President of the United
States by Sections 104, 106, 107, and 122 of CERCLA, 42 U.S.C. §§ 9604, 9606, 9607,
9622, and delegated to the Administrator of EPA by Executive Order No. 12580,
January 23, 1987, 52 Federal Register 2923, and further delegated to the undersigned
Regional official, and the authority of the Attorney General to compromise and settle
claims of the United Siates.

4. The Parties agree that the United States District Court for the Middle District of Florida e
will have jurisdiction pursuant to Section 113(b) of CERCLA, 42 U.S.C. § 9613(b), for
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11.

any enforcement action brought under this Agreement.

EPA has notified the State of Florida [the “State” or “Florida Department of
Environmental Protection” (“FDEP”)] of this action pursuant to Section 106(a) of
CERCLA, 42 U.S.C. § 9606(a).

The City represents that it is a contiguous property owner (“CPO”), as defined in Section
107(q) of CERCLA, 42 U.S.C. §9607(q), that it has and will continue to comply with the
requirements in Section 107(q) during its ownership of the Property, and that it thus -
qualifies for the protection from liability under CERCLA, as set forth in Section 107(q)
of CERCLA, 42 U.S.C. §9607(q), with respect to the Property. In view, however, of the

complex nature and significant extent of the Work to be performed in connection with the

remedial action at the Site, and the risk of claims under CERCLA being asserted against
the City, notwithstanding CERCLA Section 107(q), as a consequence of the City’s
activities at the Site pursuant to this Agreement, one of the purposes of this Agreement is
to resolve, subject to the reservations and limitations contained in Section XXIV
(Reservations of Rights by United States), any potential liability of the City under
CERCLA for the Existing Contamination as defined by Paragraph 11(h) below.

The resolution of this potential liability, in exchange for the C1ty s performance of the
Work, is in the public interest.

EPA and the City recognize that this Agreement has been negotiated in good faith. The
City agrees to comply with and be bound by the terms of this Agreement and further
agrees that it will not contest the basis or validity of this Agreement.

III. PARTIES BOUND

This Agreement applies to and is binding upon EPA and upon the City and its successors
and assigns. Any transfer of assets or real or personal property shall not alter the City’s
responsibilities under this Agreement. The parties may modify this agreement in writing.

The City shall ensure that its contractors, subcontractors, and representatives comply with
this Agreement, and, where appropriate, receive a copy of this Agreement. The City shall
be responsible for any noncompliance with this Agreement.

IV. DEFINITIONS

Unless otherwise expressly provided herein, terms used in this Agreement which are
defined in CERCLA, or in regulations promulgated under CERCLA, shall have the
meaning assigned to them in CERCLA or in such regulations, including any amendments
thereto.

a. “Agreement” shall mean this Agreement and Order on Consent For Remedial
Action by Contiguous Property Owner and all appendices attached hereto (listed
in Section XXX). In the event of conflict between this Agreement and any
appendix, this Agreement shall control.
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“CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.

e

. “City” shall mean the City of Orlando, Florida, a municipal corporation of the
State of Florida.

d. “CPO” shall mean a contiguous property owner, as described in Section 107(q) of
- CERCLA, 42 U.S.C. §9607(q). '

e. “Day” shall mean a calendar day unless expressly stated to be a working day.
“Working day” shall mean a day other than a Saturday, Sunday, or Federal
holiday. In computing any period of time under this Agreement, where the last
day would fall on a Saturday, Sunday, or Federal holiday, the period shall run
until the close of business of the next working day.

f. “Effective Date” shall be the effective date of this Agreement as provided in
Section XXXII.

g. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments or agencies of the United States.

h. “Existing Contamination” shall mean:

1. any hazardous substances, pollutants, or contaminants present or existing
on or under the Site as of the Effective Date;

il. any hazardous substances, pollutants, or contaminants that migrated from
the Site prior to the Effective Date; and

1. any hazardous substances, pollutants, or contaminants that migrate onto or
under or from the Site after the Effective Date.

i. “Institutional Controls” shall mean non-engineered instruments, such as
administrative and/or legal controls, that help to minimize the potential for human
exposure to contamination and/or to protect the integrity of the remedy by
restricting land and/or resource use. Examples of institutional controls include,
but are not limited to, easements and covenants, zoning restrictions, special
building permit requirements, and well drilling prohibitions.

j. “Interest” shall mean interest at the rate specified for interest on investments of

the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded annually on October 1 of each year, in accordance with 42 U.S.C.

§ 9607(a). The applicable rate of interest shall be the rate in effect at the time the
interest accrues. The rate of interest is subject to change on October 1 of each
year.

k. “National Contingency Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan, promulgated pursuant to



Section 105 of CERCLA, 42 U.S.C. § 9605, and codified at 40 C.F.R. Part 300,
and any amendments thereto.

“Oversight Costs” shall mean all direct and indirect costs incurred by EPA or the
United States after the Effective Date in monitoring and supervising the City’s
performance of the Work to determine whether such performance is consistent
with the requirements of this Agreement, including costs incurred in reviewing
plans, reports, and other documents submitted pursuant to this Agreement, as well
as costs incurred in overseeing implementation of the Work.

“Paragraph” shall mean a portion of this Agreement identified by an arabic
numeral or a lower case letter.

“Parties” shall mean EPA and the City.

“Performance Standards” shall mean the cleanup standards or other measures of
achievement of the goals of the Remedial Action, as set forth in Section 2.12.4.2
of the ROD and in the SOW, which are attached as Appendix D and Appendix C
respectively. ,

“Performance Work Statement” shall mean the April 2006 document developed
by EPA which established a framework and the general requirements for

_implementing the Remedial Action and included the results of three bench-scale

treatability studies conducted to collect site-specific design information.

“Property” shall mean that portion of the Site located at 601 Lake Highland Drive,
Orlando, Orange County, Florida, which is owned by the City. The Property is
approximately 25.88 acres, part of which was a former Orlando Utilities
Commission maintenance facility. The eastern half of the Property is currently
secured by a chain link fence and is used to park vehicles owned by Lake
Highland Preparatory School (“LHPS”) . In the summer of 2002, the western
portion of the Property was leased to the LHPS for development as a recreational
area. The buildings and other structures previously located on the Property have
been demolished and removed. The Property is generally deplcted on the map
attached as Appendix A.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.
§ 6901, et seq. (also known as the Resource Conservation and Recovery Act).

“Record of Decision” or “ROD” shall mean the Record of Decision selecting the
remedy for the cleanup work to be performed at the Site, issued by EPA in
September 2004. For the purposes of this Agreement, ROD also includes any and
all Explanations of Significant Differences and/or ROD Amendments issued or to
be issued by EPA for the Site.

“Remedial Action” shall mean those activities, except for Operation and
Maintenance, to be undertaken by the City to implement the ROD, in accordance:
with the SOW and other plans approved by EPA.
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u.  “Remedial Design” shall mean those activities to be undertaken by the City to
develop the final plans and specifications for the Remedial Action pursuant to the

SOW.
V. “RPM” shall mean the Remedial Project Manager, as defined in 40 C.F.R.
§ 300.5.

w. “Scope of Work™ or “SOW?” shall mean the remedial design basis document so
entitled and attached as Appendix C. :

X. “Section” shall mean a portion of this Agreement identified by a Roman numeral.

y. “Site” shall mean the Former Spellman Engineering Site. The Site consists of :
(1) the source property, the former Spellman Engineering Company property,
located at 722 Brookhaven Drive, which is currently owned by Judith F.
MylesTrust; (2) the 25.88 acres of Property near the source property, which are
owned by the City; and (3) the surrounding areas overlying the contaminated
groundwater plume, which includes residential and commercial properties. The
Site, approximately 40 acres in size, is located between Lake Highland, Lake
Ivanhoe, and Lake Formosa in Orlando, Florida. The Site is in an area of mixed
commercial, light industrial, and residential use. The Site is depicted generally on
the map attached as Appendix B.

z. “Supervising Contractor” shall mean ARCADIS US, Inc., which has been
retained by the City to supervise and direct the implementation of the Work under
this Agreement.

aa.  “United States” shall mean the United States of America, its departments,
agencies, and instrumentalities.

bb. “Waste Material” shall mean: (1) any “hazardous substance” under Section
101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant
under Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); and (3) any “solid
waste” under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27).

cc. “Work™ shall mean all activities the City is required to perform under this
Agreement, including under the SOW and under the City’s submissions approved
by EPA, except those required by Section XVIII (Record Retention,
Documentation, and Availability of Information).

V. FINDINGS OF FACT

12.  The former Spellman Engineering Company operated as an electronic components parts
cleaning business from 1963 until 1969. In 1996, a monitoring well located in the
company’s parking lot contained Trichloroethylene (“TCE”) at a concentration of
300,000 micrograms per liter (ug/l). The area of highest detected groundwater
contaminant concentrations is in the parking lot.
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A 1993 Contamination Assessment Report commissioned by the City concluded that a
dissolved TCE groundwater plume extended broadly along the northern edge of the
Property and that it was migrating in a southwesterly direction toward Lake Highland.
Based upon information gathered on the characteristics of the plume, the report
concluded that the TCE contamination originated from a source or sources upgradient
and that the plume might be migrating along the sewer line that runs east-west off of
Brookhaven Drive.

In 1996, an FDEDP site investigation was performed. Results confirmed that the highest
levels of chlorinated solvents in soil gas were present at the former Spellman Engineering
Company property. Groundwater samples collected showed highest concentrations in
two newly-installed shallow wells on the former Spellman Engineering Company
property. In addition, the former Spellman Engineering Company property had elevated
levels of chlorinated solvents in the soil gas samples.

FDEDP referred the Site to EPA to address the contamination and cleanup through the
Superfund process. The results of a Remedial Investigation, performed by the City
pursuant to an Memorandum of Agreement (“MOA”) with EPA, confirmed that the TCE
groundwater contaminant plume had migrated from the source area at the former
Spellman Engineering Company property in a predominantly western direction, along the
top of a clay to clayey sand unit. The TCE contaminant plume had penetrated this layer
and was migrating downward as it moved in the horizontal downgradient flow direction.
The groundwater contaminated with TCE and its related degradation products extended
from the source area to encompass approximately 40 acres from Lake Highland in the

.south, to near Lake Ivanhoe in the west, and toward Lake Formosa in the north.

Contamination also had migrated vertically through different lithologic units, reaching a
depth of approximately 115 feet below ground surface (BGS) near Lake Highland, but
contamination had not reached the upper Floridian aquifer. Surface water samples from
Lake Highland indicated that trace amounts of TCE were present in the lake and sediment
samples from the adjacent lake bottom confirmed that TCE had reached Lake Highland.

In April 2004, a Baseline Risk Assessment was prepared for EPA and the City under the
MOA to determine the current and future effects on human health of the Site
contaminants in all media. Based on screening of maximum detected concentrations, 19

- chemicals of potential concern were identified. These chemicals were further evaluated

for both current and future risk exposure associated with both residential and
occupational use. No potentially unacceptable risk was identified for soil, sediment, or
surface water impacted by Site contaminants. However, it was determined that five
chemicals in groundwater present potentially unacceptable current and future risk in
occupational scenarios and future risk in residential scenarios. Ecological risk was not

formally assessed since contaminants of concern were only found in groundwater and

complete exposure pathways to ecological receptors were not considered to be present.

In May 2004, a Feasibility Study Report was prepared for EPA and the City under the
MOA to develop cleanup alternatives for groundwater contamination at the Site, to
screen the different alternatives against established criteria, and to provide a comparative
analysis of the viable remedial alternatives. Those alternatives were presented in the
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Proposed Plan Fact Sheet and made available to the public on July 23, 2004.

In September 2004, EPA issued the ROD which presented the selected remedy for the
Site. The selected remedy will address groundwater contaminated with volatile organic
compounds, primarily TCE. A combination of technologies, outlined in the SOW, will
be applied to three segments of the TCE plume, the source groundwater, the highly-

- impacted groundwater, and the dilute groundwater. This action will reduce or eliminate

any potential risks to human and ecological receptors and will result in full restoration of
these resources for unrestricted use and unlimited exposure.

The Spellman Engineering Company is defunct. Jack and Judith Myles purchased the
Spellman Engineering Company property, the source of the contamination, in 1983. In
1998 they transferred the property into their living trusts. Mr. Myles is deceased. The
current owners of the Spellman Engineering Company property are Judith Myles and her
living trust.

V1. DETERMINATIONS

Based on the Findings of Fact set forth above, and the Administrative Record supporting
this remedial action, EPA has determined that:

a. The Site is a “facility,” as defined by Section 101(9) of CERCLA, 42 U.S.C.
§ 9601(9).

b. The contamination found at _the Site, as identified in the Findings of Féct above,
include(s) [a] “hazardous substance(s),” as defined by Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14).

c. The City is a “person,” as defined by Section 101(21) of CERCLA, 42 U.S.C.
§ 9601(21).

d. The conditions described in Paragraphs 12 through 16 of the Findings of Fact
above constitute an actual or threatened “release” of a hazardous substance from
the facility, as defined by Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

e. The Work is necessary to protect the public health, welfare, or the environment

and, if carried out in compliance with the terms of this Agreement, will be
considered consistent with the NCP, as provided in Section 300.700(c)(3)(ii) of
the NCP.

VII. AGREEMENT

In consideration of and in exchange for the United States> Covenant Not to Sue in
Section XXIII herein and the release and waiver of the potential Superfund Lien in
Section XXVII herein, the City agrees to comply with all provisions in this Agreement,
including financing and performing the Work in accordance with this Agreement, the
ROD, the SOW, and all work plans and other plans, standards, specifications, and
schedules set forth herein or developed by the City and approved by EPA pursuant to this
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VIII. WORK TO BE PERFORMED

The City shall perform, at a minimum, all actions necessary to implement the SOW and
ROD. As provided in Section 121(e) of CERCLA and Section 300.400(¢e) of the NCP, no
permit shall be required for any portion of the Work conducted entirely on-site (i.e.,
within the areal extent of contamination or in very close proximity to the contamination
and necessary for implementation of the Work). Where any portion of the Work that is
not on-site requires a federal or state permit or approval, the City shall submit timely and
complete applications and take all other actions necessary to obtain all such permits or
approvals. EPA and the State will cooperate with the City in the acquisition of permits.

The City may seek relief under the provisions of Section XX (Force Majeure) of this
Agreement for any delay in.the performance of the Work resulting from a failure to
obtain, or a delay in obtaining, any permit required for the Work and off-site access. This
Agreement is not, and shall not be construed to be, a permit issued pursuant to any
federal or state statute or regulation.

All aspects of the Work to be performed by the City pursuant to Sections VIII (Work to
be Performed), IX (Remedy Review), and X (Quality Assurance, Sampling, and Data
Analysis) shall be under the direction and supervision of ARCADIS US, Inc., the
Supervising Contractor. If at any time the City proposes to change the Supervising
Contractor, the City shall notify EPA and the State in writing of the name, title, and
qualifications of any contractor proposed to be the Supervising Contractor. The City
shall demonstrate that the proposed contractor has a quality system that complies with
ANSVASQC E4-1994, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs,” (American
National Standard, January 5, 1995), by submitting a copy of the proposed contractor’s
Quality Management Plan (QMP). The QMP should be prepared in accordance with
“EPA Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002,
March 2001) or equivalent documentation as determined by EPA. After the state has had
a reasonable opportunity to review and comment on the City’s proposed change of
Supervising Contractor, EPA will issue a notice of disapproval or an authorization to
proceed. The City must obtain an authorization to proceed from EPA before the new
Supervising Contractor performs, directs, or supervises any Work under this Agreement.

If EPA disapproves a proposed Supervising Contractor, EPA will notify the City in
writing. The City shall submit to EPA and the State a list of contractors, including the
qualifications of each contractor, that would be acceptable to them within 30 days of
receipt of EPA’s disapproval of the previously proposed contractor. EPA will provide
written notice of the names of any contractor(s) that it disapproves and an authorization
to proceed with respect to any of the other contractors. The City may select any
contractor from that list that is not disapproved and shall notify EPA and the State of the
name of the contractor selected within 21 days of receipt of EPA’s authorization to
proceed.




26.  If EPA fails to provide written notice of its authorization to proceed or disapproval, as
provided in Paragraph 25, and this failure prevents the City from meeting one or more
deadlines in a plan approved by the EPA pursuant to this Agreement, the City may seek
relief under the provisions of Section XX (Force Majeure).

27. Remedial Design.

a.

Based on the contents of the Performance Work Statement, including the results
of the three treatability studies, EPA approved the performance-based SOW,
which serves as the Remedial Design basis document for the Remedial Action
required for the Site in the ROD.

As a result of using this performanced-based SOW approach, EPA will require
the submittal of a Remedial Action Work Plan. EPA has identified to the City the
requirements for the Remedial Action Work Plan. It will include, but not be
limited to, the necessary detailed information for accomplishment of the work
contained in the SOW, as well as remedial system layout(s), equipment and
materials specifications, methods and procedures for sampling and system
monitoring, and other relevant parameters specific to the City’s proposed
technical approach. Presentation of this information to EPA will be made by the
City in the Remedial Action Work Plan and its acceptance will be part of the
review and approval process for the Remedial Action Work Plan.

28. Remedial Action.

a.

Within 45 days after the Effective Date, the City shall submit to EPA and the
State a work plan for the performance of the Remedial Action at the Site
(“Remedial Action Work Plan”). The Remedial Action Work Plan shall provide
for construction and implementation of the remedy set forth in the ROD and the
SOW, in accordance with this Agreement, the ROD, and the SOW, and
information received from EPA pursuant to the City’s proposed technical
approach to Site cleanup [see Paragraph 27(b) of this Agreement]. Upon its
approval by EPA, the Remedial Action Work Plan shall be incorporated into and
become enforceable under this Agreement. At the same time as the City submits
the Remedial Action Work Plan, the City shall submit to EPA and the State a
Health and Safety Plan for field activities required by the Remedial Action Work
Plan which conforms to the applicable Occupational Safety and Health
Administration and EPA requirements, including, but not limited to, 29 C.F.R.

§ 1910.120.

The Remedial Action Work Plan shall include the following: (1) schedule for
completion of the Remedial Action, including detailed timelines for the
mobilization, construction, testing, operation, and monitoring of each
phase/technology used in the cleanup; (2) method/criteria for selection of the
contractor(s); (3) schedule for developing planning and reporting submittals; (4)
design level information as required and as appropriate; (5) identification of and
methods for satisfying permitting requirements; (6) methodology for
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implementation of the Contingency Plan; (7) tentative formulation of the
Remedial Action team; (8) construction quality control plan; and (9) procedures
and plans for the decontamination of equipment and the disposal of contaminated
materials.

Upon approval of the Remedial Action Work Plan by EPA, after a reasonable
opportunity for review and comment by the State, the City shall implement the
activities required under the Remedial Action Work Plan. The City shall submit
to EPA and the State all plans, submittals, or other deliverables required under the
approved Remedial Action Work Plan in accordance with the approved schedule
for review and approval pursuant to Section XIII (EPA Approval of Plans and
Other Submissions). Unless otherwise directed by EPA, the City shall not
commence physical Remedial Action activities at the Site prior to approval of the
Remedial Action Work Plan. '

The City shall continue to implement the Remedial Action until the Performance
Standards in the ROD and SOW are achieved.

Modification of the SOW or Related Work Plans

a.

If EPA determines that modification to the work specified in the SOW and/or in
work plans developed pursuant to the SOW or this Agreement is necessary to
achieve and maintain the Performance Standards or to carry out and maintain the
effectiveness of the remedy set forth in the ROD, EPA may require that such
modification be incorporated in the SOW and/or such work plans, provided,
however, that a modification may only be required pursuant to this Paragraph to
the extent that it is consistent with the scope of the remedy selected in the ROD
and the SOW.

If the City objects to any modification determined by EPA to be necessary
pursuant to this Paragraph, the City may seek dispute resolution pursuant to
Section XIX (Dispute Resolution.) The SOW and/or related work plans shall be
modified in accordance with final resolution of the dispute.

The City shall implement any work required by any modifications incorporated in
the SOW and/or in work plans developed pursuant to the SOW in accordance
with this Paragraph 29.

Nothing in this Paragraph shall be construed to limit EPA’s authority to require
performance of further response actions as otherwise provided in this Agreement.

The City acknowledges and agrees that nothing in this Agreement, the SOW, or the
Remedial Action Work Plan constitutes a warranty or representation of any kind by EPA
or the United States that compliance with the work requirements set forth in the SOW"
and the Work Plans will achieve the Performance Standards.

- Off-Site Shipments.

10
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a. The City shall, prior to any off-Site shipment of Waste Material from the Site to
an out-of-State waste management facility, provide written notification of such
shipment of Waste Material to the appropriate state environmental official in the
receiving facility’s state and to the RPM. However, this notification requirement
shall not apply to any off-Site shipments when the total volume of all such
shipments will not exceed 10 cubic yards.

b. Before shipping any hazardous substances, pollutants, or contaminants from the
Site to an off-Site location, the' City shall obtain EPA’s certification that the
proposed receiving facility is operating in compliance with the requirements of
CERCLA Section 121 (d)(3), 42 U.S.C. § 9621(d)(3), and 40 C.F.R. § 300.440.
The City shall only send hazardous substances, pollutants, or contaminants from
the Site to an off-Site facility that complies with the requirements of the statutory
provision and regulation cited in the preceding sentence.

IX. REMEDY REVIEW

Periodic Review. Ifrequested by EPA, the City shall provide information and conduct
any studies and investigations necessary for EPA to conduct a review to determine
whether the Remedial Action is protective of human health and the environment, at least
every five years from the commencement of the remedial action, until such time as the
remedy performance objectives have been met, as required by Section 121(c) of
CERCLA and any applicable regulations.

Opportunity To Comment. The City and, if required by Sections 113(k)(2) or 117 of
CERCLA, the public will be provided with an opportunity to comment on any further
response actions proposed by EPA as a result of the review conducted pursuant to

11
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Section 121(c) of CERCLA and to submit written comments for the record during the
comment period.

The City’s Obligation To Perform Further Response Actions. If EPA selects further
response actions for the Site, consistent with the scope of the remedy selected in the ROD
the City shall undertake such further response actions. The City may invoke the
procedures set forth in Section XIX (Dispute Resolution) to dispute (1) EPA’s
determination that the Remedial Action is not protective of human health and the
environment or (2) EPA’s selection of the further response actions. Disputes pertaining
to whether the Remedial Action is protective or to EPA’s selection of further response
actions shall be reviewed by the deciding EPA management official based on the
administrative record.

Submissions of Plans. If the City is required to perform the further résponse actions

pursuant to Paragraph 34, the City shall submit a plan for such work to EPA for approval
in accordance with the procedures set forth in Section VIII (Work to be Performed) and
shall implement the plan approved by EPA in accordance with the provisions of this
Agreement.

X. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

The City shall use quality assurance, quality control, and chain of custody procedures for
all samples in accordance with “EPA Requirements for Quality Assurance Project Plans
(QA/RS5)” (EPA/240/B-01/003, March 2001), “Guidance for Quality Assurance Project
Plans (QA/G-5)” (EPA/600/R-98/018, February 1998), and subsequent amendments to
such guidelines upon notification by EPA to the City of such amendment. Amended
guidelines shall apply only to procedures conducted after such notification. Prior to the
commencement of any monitoring project under this Agreement, the City shall submit to
EPA for approval, after a reasonable opportunity for review and comment by the State, a
Quality Assurance Project Plan (“QAPP”) that is consistent with the SOW and the NCP.
If relevant to the proceeding, the Parties agree that validated sampling data generated in
accordance with the QAPP(s), and reviewed and approved by EPA, shall be admissible as
evidence, without objection, in any proceeding under this Agreement. The City shall
ensure that EPA and State personnel and their authorized representatives are allowed
access at reasonable times to all laboratories utilized by the City in implementing this
Agreement. In addition, the City shall ensure that such laboratories shall analyze all
samples submitted by EPA pursuant to the QAPP for quality assurance monitoring. The
City shall ensure that the laboratories it utilizes for the analysis of samples taken pursuant
to this Agreement perform all analyses according to accepted EPA methods. Accepted
EPA methods consist of those methods which are documented in the “Contract Lab
Program Statement of Work for Inorganic Analysis” and the “Contract Lab Program
Statement of Work for Organic Analysis,” dated February 1988, and any amendments
made thereto during the course of the implementation of this Agreement. However, upon
approval by EPA, after opportunity for review and comment by the State, the City may
use other analytical methods which are as stringent as or more stringent than the Contract
Lab Program- (“CLP”’)- approved methods. The City shall ensure that all laboratories it
uses for analysis of samples taken pursuant to this Agreement participate in an EPA or

12
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EPA-equivalent QA/QC program. The City shall only use laboratories that have a
documented Quality System which complies with ANSI/ASQC E4-1994, “Specifications
and Guidelines for Quality Systems for Environmental Data Collection and
Environmental Technology Programs,” (American National Standard, J anuary 3, 1995),
and “EPA Requirements for Quality Management Plans (QA/R-2),” (EPA/240/B-01/002,
March 2001) or equivalent documentation as determined by EPA. EPA may consider
laboratories accredited under the National Environmental Laboratory Accreditation
Program (NELAP) as meeting the Quality System requirements. The City shall ensure
that all field methodologies utilized in collecting samples for subsequent analysis
pursuant to this Agreement will be conducted in accordance with the procedures set forth
in the QAPP approved by EPA.

Upon request, the City shall allow split or duplicate samples to be taken by EPA and/or
the State or their authorized representatives. The City shall notify EPA and the State not
less than 14 days in advance of any sample collection activity, unless shorter notice is
agreed to by EPA. In addition, EPA and the State shall have the right to take any
additional samples that EPA or the State deem necessary. Upon request, EPA and the
State shall allow the City to take split or duplicate samples of any samples they take as
part of EPA’s oversight of the City’s implementation of the Work.

In accordance with the SOW, the City shall submit to EPA and the State copies of the
results of all sampling and/or tests or other data obtained or generated by or on behalf of
the City with respect to the Site and/or the implementation of this Agreement, unless
EPA agrees otherwise.

Notwithstanding any provision of this Agreement, the United States hereby retains all of
its information gathering and inspection authorities and rights, including enforcement
actions related thereto, under CERCLA, RCRA, and any other applicable statutes or
regulations.

XI. ACCESS/NOTICE TO SUCCESSORS/INSTITUTIONAL CONTROLS

~ The City agrees to provide EPA, its authorized officers, employees, representatives, and

all other persons performing response actions under EPA oversight, an irrevocable right
of access at all reasonable times to the Property and to any other property owned or
controlled by the City to which access is required for the implementation of response
actions at the Site. Absent unusual circumstances, EPA will provide a 48-hour notice of
arequest for access. Notwithstanding any provision of this Agreement, EPA retains all
of its access authorities and rights, including enforcement authorities related thereto,
under CERCLA, RCRA, and other authorities. The City shall use its best efforts to
obtain access to property outside its control to implement the SOW. The inabilityto
obtain access after employing its best efforts shall be a force majeure event. EPA retains
its authority to obtain access to implement this Agreement.

The City shall submit to EPA for review and approval a notice to be filed with the
Recorder’s Office, Orange County, State of Florida, which shall provide notice to all
successors-in-title that its Property is part of the Site, that EPA issued a ROD in
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42,

43.

44,

September 2004 selecting a remedial action for the Site that the City will be performing,
and that EPA has released and waived any potential Section 107(1) lien on the Property in
this Agreement in accordance with Section XXVII (Release and Waiver of Lien). The
City shall record the notice(s) within 14 days of receipt of EPA’s approval of the
notice(s). The City shall provide EPA with a certified copy of the recorded notice(s)
within 14 days of recording such notice(s). '

The City shall implement and comply with any land use restrictions and institutional
controls for the Site in connection with the Work that are within the City’s control where
necessary and appropriate, including the restriction of groundwater use. Within 30 days
of the Effective Date, the City shall implement selected institutional controls at the Site,
to the extent such institutional controls are not already in place, and refrain from using its
property or the Site in any manner that would interfere with or adversely affect the
implementation, integrity, or protectiveness of the remedial measures to be performed
pursuant to this Agreement. The City understands that implementation of the Remedial
Action may affect the timing, location, and/or scope of development on the Property.

For so long as the City is an owner or operator of the Property, the City shall require that
assignees, successors in interest, and any lessees, sublessees, and other parties with rights
to use the Property shall provide access and cooperation to EPA, its authorized officers,
employees, representatives, and all other persons performing response actions under EPA
oversight. The City shall require that assignees, successors in interest, and any lessees,
sublessees, and other parties with rights to use the Property implement and comply with
any land use restrictions and institutional controls on the Property in connection with a
response action and not contest EPA’s authority to enforce any land use restrictions and
institutional controls on the Property.

Upon sale or other conveyance of the Property or any part thereof, the City shall require
that each grantee, transferee, or other holder of an interest in the Property or any part
thereof shall provide access and cooperation to EPA, its authorized officers, employees,
representatives, and all other persons performing response actions under EPA oversight.
The City shall require that each grantee, transferee, or other holder of an interest in the
Property or any part thereof shall implement and comply with any land use restrictions
and institutional controls on the Property in connection with a response action and not
contest EPA’s authority to enforce any land use restrictions and institutional controls on
the Property. '
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45.

46.

47.

48.

49.

The City shall provide a copy of this Agreement to any current lessee, sublessee, and
other party with rights to use the Property as of the Effective Date.

XII. REPORTING REQUIREMENTS

In addition to any other requirement of this Agreement, and as provided in the SOW, the
City shall submit to EPA and the State copies of written monthly progress reports that:
(a) describe the actions which have been taken toward achieving compliance with this
Agreement during the previous month; (b) include a summary of all results of sampling
and tests and all other data received or generated by the City or its contractors or agents
in the previous month; (c) identify all work plans, plans, and other deliverables required
by this Agreement completed and submitted during the previous month; (d) describe all
actions, including, but not limited to, data collection and implementation of work plans
which are scheduled for the next six weeks and provide other information relating to the
progress of construction, including, but not limited to, critical path diagrams, Gantt
charts, and Pert charts; (e) include information regarding percentage of completion,
unresolved delays encountered or anticipated that may affect the future schedule for
implementation of the Work, and a description of efforts made to mitigate those delays or
anticipated delays; (f) include any modifications to the work plans or other schedules that
the City has proposed to EPA or that have been approved by EPA; and (g) describe all
activities undertaken in support of the Community Relations Plan during the previous
month and those to be undertaken in the next six weeks. The City shall submit these
progress reports to EPA and the State as provided in the SOW following the Effective
Date of this Agreement until EPA approves the City’s Certificate of Completion pursuant
to Paragraph 60 of Section XV. If requested by EPA or the State, the City shall also
provide briefings for EPA and the State to discuss the progress of the Work.

The City shall notify EPA of any change in the schedule described in the monthly
progress report for the performance of any activity, including, but not limited to, data
collection and implementation of work plans, no later than seven days prior to the
performance of the activity.

Upon the occurrence of any event during performance of the Work that the City is
required to report pursuant to Section 103 of CERCLA or Section 304 of the Emergency
Planning and Community Right-to-know Act (EPCRA), the City shall within 24 hours of
the onset of such event orally notify the EPA Project Coordinator or the Alternate EPA
Project Coordinator (in the event of the unavailability of the EPA Project Coordinator),
or, in the event that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, EPA’s Emergency Response Section, Region 4, United States
Environmental Protection Agency. These reporting requirements are in addition to the
reporting required by CERCLA Section 103 or EPCRA Section 304.

Within 20 days of the onset of such an event, the City shall furnish to EPA and the State a
written report, signed by the City’s Project Coordinator, setting forth the events which
occurred and the measures taken, and to be taken, in response thereto. Within 30 days of
the conclusion of such an event, the City shall submit a report setting forth all actions
taken in response thereto.
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50.

51.

52.

53.

The City shall simultaneously submit copies of all plans, reports, and data required by the
SOW, the Remedial Action Work Plan, or any other approved plans to EPA (five copies)
and the State (two copies), in accordance with the schedules set forth in such plans.

Upon request by EPA, the City shall submit in electronic form all portions of any report
or other deliverable the City is required to submit pursuant to the provisions of this
Agreement. '

All reports and other documents submitted by the City to EPA (other than the monthly
progress reports referred to above) which purport to document the City’s compliance with
the terms of this Agreement shall be signed by an authorized representative of the City.

XII. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

After review of any plan, report, or other item which is required to be submitted for
approval pursuant to this Agreement, EPA, after reasonable opportunity for review and
comment by the State, shall: (a) approve, in whole or in part, the submission; (b) approve
the submission upon specified conditions; (c) modify the submission to cure the
deficiencies; (d) disapprove, in whole or in part, the submission, directing that the City
modify the submission; or (€) any combination of the above. However, EPA shall not
modify a submission without first providing the City at least one notice of deficiency and
an opportunity to cure within 14 days, except where to do so would cause serious
disruption to the Work or where previous submission(s) have been disapproved due to
material defects and the deficiencies in the submission under consideration indicate a bad
faith lack of effort to submit an acceptable deliverable. This Agreement does not confer
rights of review or approval to any person or entity other than EPA.

In the event of approval, approval upon conditions, or modification by EPA, pursuant to
Paragraph 52 (a), (b), or (c), the City shall proceed to take any action required by the
plan, report, or other item, as approved or modified by EPA, subject only to its right to
invoke the Dispute Resolution procedures set forth in Section XIX (Dispute Resolution)
with respect to the modifications or conditions made by EPA. In the event that EPA
modifies the submission to cure the deficiencies pursuant to Paragraph 52 and the
submission has a material defect, EPA retains its right to seek stipulated penalties, as
provided in Section XXXI (Stipulated Penalties).
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54.

35,

56.

57.

58.

Resubmission of Plans.

a. Upon receipt of a notice of disapproval puréuant to Paragraph '52(d), the City
shall, within 14 days or such longer time as specified by EPA in such notice,
correct the deficiencies and resubmit the plan, report, or other item for approval. -

b. Notwithstanding the receipt of a notice of disapproval pursuant to Paragraph
52(d), the City shall proceed, at the direction of EPA, to take any action required
by any non-deficient portion of the submission. Implementation of any non-
deficient portion of a submission shall not relieve the City of any liability for
stipulated penalties under Section XXXI (Stipulated Penalties).

In the event that a resubmitted plan, report, or other item, or portion thereof, is
disapproved by EPA, EPA may again require the City to correct the deficiencies, in
accordance with the preceding Paragraphs. EPA also retains the right to modify or
develop the plan, report, or other item. The City shall implement any such plan, report,
or item as modified or developed by EPA, subject only to its right to invoke the
procedures set forth in Section XIX (Dispute Resolution).

If upon resubmission, a plan, report, or item is disapproved or modified by EPA due to a
material defect, the City shall be deemed to have failed to submit such plan, report, or
item timely and adequately unless the City invokes the dispute resolution procedures set
forth in Section XIX (Dispute Resolution) and EPA’s action is overturned by the
deciding EPA management official pursuant to that Section. The provisions of

Section XIX (Dispute Resolution) and Section XXXI (Stipulated Penalties) shall govern
the implementation of the Work and accrual and payment of any stipulated penalties
during Dispute Resolution. If EPA’s disapproval or modification is upheld, stipulated
penalties shall accrue for such violation from the date on which the resubmission was
originally required.

All plans, reports, and other items required to be submitted to EPA under this Agreement
shall, upon approval or modification by EPA, be enforceable under this Agreement. In
the event EPA approves or modifies a portion of a plan, report, or other item required to
be submitted to EPA under this Agreement, the approved or modified portion shall be
enforceable under this Agreement.

XIV. PROJECT COORDINATORS -

Within 20 days of each party’s respective signature of this Agreement, the City and EPA
will notify each other, in writing, of the name, address, and telephone number of their
respective designated Project Coordinators and Alternate Project Coordinators. EPA has
initially selected William C. Denman, P.E., RPM, as its Project Coordinator and W.
David Keefer as its Alternate Project Coordinator. The City has selected Robert B.
Cadle, P.E,, as its Project Manager. If a Project Coordinator or Alternate Project
Coordinator initially designated is changed, the identity of the successor will be given to
the other Party at least five working days before the changes occur, unless impracticable,
but in no event later than the actual day the change is made. The City’s Project
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59.

60.

Coordinator shall be subject to disapproval by EPA and shall have the technical expertise
sufficient to adequately oversee all aspects of the Work. The City’s Project Coordinator
shall not be an attorney for the City in this matter. He or she may assign other
representatives, including other contractors, to serve as a Site representative for oversight
of performance of daily operations during remedial activities.

EPA may designate other representatives, including, but not limited to, EPA, City, and,
State erhployees, and federal, municipal, and State contractors and consultants, to observe
and monitor the progress of any activity undertaken pursuant to this Agreement. EPA’s
Project Coordinator and Alternate Project Coordinator shall have the authority lawfully
vested in an RPM and an On-Scene Coordinator (OSC) by the NCP, 40 C.F.R. Part 300.
In addition, EPA’s Project Coordinator or Alternate Project Coordinator shall have
authority, consistent with the NCP, to halt any Work required by this Agreement and to
take any necessary response action when s/he determines that conditions at the Site
constitute an emergency situation or may present an immediate threat to public health or
welfare or the environment due to release or threatened release of Waste Material.

XV. CERTIFICATION OF COMPLETION
Completion of the Construction of the Remedial Action.

a. Within 90 days after the City concludes that all phases of the construction of the
Remedial Action have been fully performed pursuant to Section 2.5 of the SOW,
and that monitored-natural attenuation is progressing to the satisfaction of EPA
(the remedy is “Operational & Functional”), the City shall schedule and conduct a
pre-certification inspection to be attended by the City, EPA, and the State. If,
after the pre-certification inspection, the City still believes that construction of the
Remedial Action is complete and is Operational & Functional, the City shall
submit a written report, by a registered professional engineer, stating that the
Remedial Action has been constructed and is Operational & Functional, in full
satisfaction of the requirements of this Agreement. The written report shall
include as-built drawings signed and stamped by a professional engineer. The
report shall contain the following statement, signed by a respon51ble official of the
City or the City’s Project Coordinator:
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To the best of my knowledge, after thorough investigation,
I certify that the information contained in or accompanying
this submission is true, accurate, and complete. [ am aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations.

If, after review of the written report, EPA, after reasonable opportunity for review
and comment by the State, determines that any portion of the construction of the
Remedial Action has not been completed or that the Remedial Action is not
Operational & Functional in accordance with this Agreement, EPA will notify the
City in writing of the activities that must be undertaken by the City pursuant to
this Agreement to complete the construction of the Remedial Action or make it
Operational & Functional, provided, however, that EPA may only require the City
to perform such activities pursuant to this Paragraph to the extent that such
activities are consistent with the scope of the remedy selected in the ROD. EPA
will setforth in the notice a schedule for performance of such activities consistent
with the Agreement and the SOW or require the City to submit a schedule to EPA
for approval pursuant to Section XIII (EPA Approval of Plans and Other
Submissions). The City shall perform all activities described in the notice in
accordance with the specifications and schedules established therein, subject to its
right to invoke the dispute resolution procedures set forth in Section XVIII
(Dispute Resolution).

If EPA concludes, based on the initial or any subsequent report requesting
Certification of Construction Completion of the Remedial Action and after a
reasonable opportunity for review and comment by the State, that the Remedial
Action has been constructed in accordance with this Agreement and that the
Remedial Action is Operational & Functional, EPA will so certify in writing to
the City. This certification shall constitute the Certification of Construction
Completion of the Remedial Action for purposes of this Agreement, including, .
but not limited to, Section XXIII (Covenant Not to Sue by United States).
Certification of Construction Completion of the Remedial Action shall not affect
the City’s obligations under this Agreement.

61. Completion of the Remedial Action.

a.

Within 90 days after the City concludes that the Remedial Action and Work have
been fully performed and the Performance Standards have been attained, the City
shall schedule and conduct a pre-certification inspection to be attended by the
City, EPA, and the State. If, after the pre-certification inspection, the City still
believes that the Remedial Action and Work have been fully performed and the
Performance Standards have been attained, it shall submit a written report
requesting certification to EPA for approval, with a copy to the State, pursuant to
Section XIII (EPA Approval of Plans and Other Submissions) within 30 days of
the inspection. In the report, a registered professional engineer and the City’s
Project Coordinator shall state that the Remedial Action and Work have been
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completed in full satisfaction of the requirements of this Agreement. The report
shall contain the following statement, signed by a responsible official of the City
or the City’s Project Coordinator:

To the best of my knowledge, after thorough investigation,
I certify that the information contained in or accompanying
this submission is true, accurate, and complete. I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations. '

If, after completion of the pre-certification inspection and receipt and review of
the written report, EPA, after reasonable opportunity for review and comment by
the State, determines that the Remedial Action, Work, or any portion thereof has
not been completed in accordance with this Agreement or that the Performance
Standards have not been achieved, EPA will notify the City in writing of the
activities that must be undertaken by the City pursuant to this Agreement to
complete the Remedial Action and Work and achieve the Performance
Standards, provided, however, that EPA may only require the City to perform
such activities pursuant to this Paragraph to the extent that such activities are
consistent with the scope of the remedy selected in the ROD. EPA will set
forth in the notice a schedule for performance of such activities consistent with
the Agreement and the SOW or require the City to submit a schedule to EPA for
approval pursuant to Section XIII (EPA Approval of Plans and Other
Submissions). The City shall perform all activities described in the notice in
accordance with the specifications and schedules established pursuant to this
Paragraph, subject to its right to invoke the dispute resolution procedures set
forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion of the Remedial Action and Work and after a
reasonable opportunity for review and comment by the State, that the Remedial
Action and Work have been performed in accordance with this Agreement and
that the Performance Standards have been achieved, EPA will so certify in writing
to the City. This certification shall constitute the Certification of Complétion of
the Remedial Action and Work for purposes of this Agreement, including, but not
limited to, Section XXIII (Covenant Not to Sue by United States).

XVI. EMERGENCY RESPONSE

In the event of any action or occurrence during the performance of the Work which
causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, the City shall, subject to Paragraph 59, immediately take all appropriate
action to prevent, abate, or minimize such release or threat of release and shall
immediately notify the EPA’s Project Coordinator, or, if the Project Coordinator is
unavailable, EPA’s Alternate Project Coordinator. If neither of these persons is
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available, the City shall notify EPA’s Emergency Response Section, Region 4. The City
shall take such actions in consultation with EPA’s Project Coordinator or other available
authorized EPA officer and in accordance with all applicable provisions of the Health and
Safety Plans, the Contingency Plans, and any other applicable plans or documents
developed pursuant to the SOW.

63.  Nothing in the preceding Paragraph or in this Agreement shall be deemed to limit any
authority of the United States or the State to a) to take all appropriate action to protect
human health and the environment or to prevent, abate, respond to, or minimize an actual
or threatened release of Waste Material on, at, or from the Site or b) to direct or order
such action, or seek an order from the Court, to protect human health and the
environment or to prevent, abate, respond to, or minimize an actual or threatened release
of Waste Material on, at, or from the Site, subject to Section XXIII (Covenant Not to Sue
by United States).

XVII. PAYMENT OF OVERSIGHT COSTS

64.  Inrecognition of the response costs incurred by the City in performing the RI/FS under

- an MOA with EPA, as well as the response costs the City will incur in performing the
remedial action, the United States agrees not to seek reimbursement from the City for its
oversight costs associated with the Site.

XVIII. RECORD RETENTION, DOCUMENTATION, AND AVAILABILITY OF
INFORMATION

65. The City shall preserve all documents and information relating to the Work until
completion of the Work, and relating to the hazardous substances, pollutants, or
contaminants found on or released from the Site, and shall submit them to EPA upon
completion of the Work required by this Agreement, or earlier if requested by EPA.

66. The City may assert a business confidentiality claim pursuant to 40 C.F.R. § 2.203(b)
with respect to part or all of any information submitted to EPA pursuant to this
Agreement, provided such claim is allowed by Section 104(e)(7) of CERCLA, 42 U.S.C.
§ 9604(e)(7). Analytical and other data specified in Section 104(e)(7)(F) of CERCLA
shall not be claimed as confidential by the City. EPA shall disclose information covered
by a business confidentiality claim only to the extent permitted by, and by means of the
procedures set forth at, 40 C.F.R. Part 2 Subpart B. If no such claim accompanies the
information when it is received by EPA, EPA may make it available to the public without
further notice to the City.

XIX. DISPUTE RESOLUTION

67.  Unless otherwise expressly provided for in this Agreement, the dispute resolution
procedures of this Section shall be the exclusive mechanism for resolving disputes arising
under this Agreement. EPA and the City shall attempt to resolve any disagreements
concerning this Agreement expeditiously and informally. If EPA contends that the City
is in violation of this Agreement, EPA shall notify the City in writing, setting forth the
basis for its position. The City may dispute EPA’s position pursuant to Paragraph 68.
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68.

69.

70.

71.

However, nothing in this Agreement shall be construed to allow any dispute by the City
regarding the validity of the ROD’s provisions. '

If the City disputes EPA’s position with respect to the City’s compliance with this
Agreement or objects to any EPA action taken pursuant to this Agreement, the City shall
notify EPA in writing of its position, unless the dispute has been resolved informally.
EPA may reply, in writing, to City’s position within 30 days of receipt of the City’s
notice. EPA and the City shall have 30 days from EPA’s receipt of the City’s written
statement of position to resolve the dispute through formal negotiations (the “Negotiation

Period”). The Negotiation Period may be extended at the sole discretion of EPA. Such

extension may be granted orally but must be confirmed in writing.

Any agreement reached by the Parties pursuant to this Section shall be in writing and
shall, upon signature by both Parties, be incorporated into and become an enforceable.
part of this Agreement. If the Parties are unable to reach an agreement within the
Negotiation Period, an EPA management official at the Division Director level or higher
will review the dispute on the basis of the parties’ written statements of position and issue
a written decision on the dispute to the City. EPA’s decision shall be incorporated into
and become an enforceable part of this Agreement. The City’s obligations under this
Agreement shall not be tolled by submission of any objection for dispute resolution under
this Section. Following resolution of the dispute, as provided by this Section, the City
shall fulfill the requirement that was the subject of the dispute in accordance with the
agreement reached or with EPA’s decision or choose to defend its position as set forth
below. No EPA decision made pursuant to this Section shall constitute a final agency
action giving rise to judicial review prior to a judicial action brought by the United States
to enforce the decision. In any such judicial action, the City shall have the burden of
demonstrating that the decision of the EPA official is arbitrary and capricious or
otherwise not in accordance with law, as provided in Section 113 of CERCLA, 42 U.S.C.

- §9613. Judicial review of EPA’s decision shall be conducted pursuant to administrative

law principles applicable to the final agency action.
XX. FORCE MAJEURE

The City agrees to perform all requirements of this Agreement within the time limits
established under this Agreement, unless the performance is delayed by a force majeure.
For purposes of this Agreement, a force majeure is defined as any event arising from
causes beyond the control of the City or of any entity controlled by the City, including,
but not limited to, its contractors and subcontractors, which delays or prevents
performance of any obligation under this Agreement despite the City’s best efforts to
fulfill the obligation. Force majeure does not include financial inability to complete the
Work, increased cost of performance, or a failure to attain performance standards/action
levels set forth in the ROD and SOW.

If any event occurs or has occurred that may delay the performance of any obligation
under this Agreement, whether or not caused by a force majeure event, the City shall
notify EPA orally within three days of when the City first knew that the event might
cause a delay. Within seven days thereafter, the City shall provide to EPA in writing an
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72.

73.

explanation and description of the reasons for the delay; the anticipated duration of the
delay; all actions taken or to be taken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or mitigate the delay or the effect
of the delay; the City’s rationale for attributing such delay to a force majeure event if it
intends to assert such a claim; and a statement as to whether, in the opinion of the City,
such event may cause or contribute to an endangerment to public health, welfare, or the
environment. Failure to comply with the above requirements shall preclude the City from
asserting any claim of force majeure for that event for the period of time of such failure
to comply and for any additional delay caused by such failure.

If EPA agrees that the delay or anticipated delay is attributable to a force majeure event,
the time for performance of the obligations under this Agreement that are affected by the
force majeure event will be extended by EPA for such time as is necessary to complete
those obligations. An extension of the time for performance of the obligations affected
by the force majeure event shall not, of itself, extend the time for performance of any
other obligation. If EPA does not agree that the delay or anticipated delay has been or
will be caused by a force majeure event, EPA will notify the City in writing of its
decision. If EPA agrees that the delay is attributable to a force majeure event, EPA will
notify the City in writing of the length of the extension, if any, for performance of the
obligations affected by the force majeure event.

If the City elects to invoke the dispute resolution procedures set forth in Section XIX
(Dispute Resolution), the City shall do so no later than 15 days after receipt of EPA’s
notice. In any such proceeding, the City shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated delay has been or will be
caused by a force majeure event, that the duration of the delay or the extension sought
was or will be warranted under the circumstances, that its best efforts were exercised to
avoid and mitigate the effects of the delay, and that the City complied with the
requirements of Paragraphs 71 and 72 above. If the City carries this burden, the delay at
issue shall be deemed not to be a violation by the City of the affected obligation of this
Agreement.

XXI. FINANCIAL RESPONSIBILITY

The Parties agree and acknowledge that, in the event the City ceases implementation of
or otherwise fails to complete the Work in accordance with this Agreement, the City shall
ensure that EPA is held harmless from or reimbursed for all costs required for completion
of the Work. For these purposes, the City shall establish and maintain Financial
Responsibility for the benefit of EPA in the amount of $7,416,642 (hereinafter
“Estimated Cost of the Work”) in one or more of the following forms, each of wh1ch
must be satisfactory in form and substance to EPA:

a. A surety bond unconditionally guaranteeing payment and/or performance of the
Work;
b. One or more irrevocable letters of credit, payable to or at the direction of EPA;
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75.

76.

77.

78.

. C. A trust fund established for the benefit of EPA;

d. A policy of insurance that provides EPA with acceptable rights as a beneficiary;
e. A funding commitment in the form attached at Appendix E.

The City has selected, and EPA has approved, as the Financial Responsibility
mechanism, the City’s funding commitment, pursuant to Paragraph 74(e). The City shall
submit the finalized, fully-executed commitment letter, immediately upon 51gnmg this
Agreement, to the EPA Superfund Records Program Manager at:

Superfund Records Program Manager

United States Environmental Protection Agency
Region 4

Atlanta Federal Center

61 Forsyth Street, S.W.

Atlanta, GA 30303-8960

Such document shall contain notification or a cover letter identifying the Former
Spellman Engineering Site as the subject of the commitment letter. Copies of this letter
shall be provided to those persons identified in Section XXXV.

In addition, the City is entering into a third-party guaranteed remediation contract, in the
form of a Guaranteed Remediation Program (GRiP®), with ARCADIS US, Inc. This
agreement includes a contractual guarantee by ARCADIS US, Inc. to complete the
Guaranteed Work Scope, as well as a Cleanup Cost Cap insurance policy issued by
American Specialty Lines Insurance Company, with insured limits of at least the
Estimated Cost of Work. '

The commencement of any Work Takeover pursuant to Paragraph 84 of this Agreement
(Work Takeover) shall trigger EPA’s right to receive the benefit of any Financial
Responsibility mechanism(s) provided pursuant to Paragraph 74(a), (b), (c), (d), or (e),
and at such time EPA shall have prompt access to resources guaranteed under any such
Financial Responsibility mechanism(s), whether in cash or in kind, as needed to complete
the Work.

If the City desires to reduce the amount of any Financial Responsibility mechanism(s),
change the form or terms of any Financial Responsibility mechanism(s), or release,
cancel, or discontinue any Financial Responsibility mechanism(s) because the Work has
been fully and finally completed in accordance with this Agreement, the City shall make
this request to EPA in writing and EPA shall either approve or disapprove the request in
writing. In the event the City disputes EPA’s position, it may seek dispute resolution
pursuant to Section XIX (Dispute Resolution).

In the event that EPA determines at any time that a Performance Guarantee provided by
the City pursuant to this Section is inadequate or otherwise no longer satisfies the
requirements set forth in this Section, whether due to an increase in the estimated cost of
completing the Work or for any other reason, or in the event that the City becomes aware
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80.

81.

of information indicating that a Performance Guarantee provided pursuant to this Section
is inadequate or otherwise no longer satisfies the requirements set forth in this Section,
whether due to an increase in the estimated cost of completing the Work or for any other
reason, the City, within thirty days of receipt of notice of EPA's determination or, as the
case may be, within thirty days of the City becoming aware of such information, shall
obtain and present to EPA for approval a proposal for a revised or alternative form of
Performance Guarantee listed in Paragraph 74 of this Agreement that satisfies all
requirements set forth in this Section XXI. EPA shall either approve or disapprove the
request in writing. The City’s inability to post a Performance Guarantee for

completion of the Work shall in no way excuse performance of any other requirements
of this Agreement, including, without limitation, the obligation of the City to complete
the Work in strict accordance with the terms hereof.

XXII. CERTIFICATION

By entering into this agreement, the City certifies that to the best of its knowledge and
belief it has fully and accurately disclosed to EPA all information known to the City and
all information in the possession or control of its officers; directors, employees,
contractors, and agents which relates in any way to any Existing Contamination or any
past or potential future release of hazardous substances, pollutants, or contaminants at or
from the Site and to its qualification for this Agreement. The City also certifies that to -
the best of its knowledge and belief it has not caused or contributed to a release or threat
of release of hazardous substances or pollutants or contaminants at the Site. If the United
States determines that information provided by the City is not materially accurate and
complete, the Agreement, within the sole discretion of EPA, shall be null and void and
EPA reserves all rights it may have.

XXIII. COVENANT NOT TO SUE BY UNITED STATES

" In consideration of the actions that will be performed by the City under the terms of this

Agreement, and except as otherwise specifically provided in this Agreement, the United
States covenants not to sue or to take administrative action against the City pursuant to
Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), for Existing
Contamination. This covenant not to sue shall take effect upon the Effective Date and is
conditioned upon the complete and satisfactory performance by the City of all obligations
under this Agreement. This covenant not to sue extends only to the City and does not
extend to any other person.

XXIV. RESERVATION OF RIGHTS BY UNITED STATES

Except as specifically provided in this Agreement, nothing herein shall limit the power
and authority of EPA or the United States to take, direct, or order all actions necessary to
protect public health, welfare, or the environment or to prevent, abate, or minimize an
actual or threatened release of hazardous substances, pollutants, or contaminants, or
hazardous or solid waste on, at, or from the Site. Further, nothing herein shall prevent
EPA or the United States from seeking legal or equitable relief to enforce the terms of
this Agreement or from taking other legal or equitable action as it deems appropriate and

25




82.

83.

84.

necessary.

The covenant not to sue set forth in Section XXIII above does not pertain to any matters
other than those expressly identified therein. The United States reserves, and this
Agreement is without prejudice to, all rights against the City with respect to all other
matters, including, but not limited to:

a. claims based on a failure by the City to meet a requirement of this Agreement;
b. criminal liability;
c. liability for damages for injury to, destruction of, or loss of natural resources, and

for the costs of any natural resource damage assessments;

d. liability for violations of federal, state, or local law or regulations during or after
implementation of the Work, other than as provided in the SOW, ROD, Remedial
Action Workplan, or otherwise ordered by EPA;

€. liability resulting from the release or threat of release of hazardous substances,
pollutants, or contaminants at or in connection with the Site after the Effective
Date, not within the definition of Existing Contamination;

f. liability resulting from exacerbation of Existing Contamination by the City, its
successors, assigns, lessees, or sublessees; and

g. liability arising from the disposal, release, or threat of release of Waste Materials
outside of the Site.

With respect to any claim or