Rebecca Fox /R4/USEPA/US To "Pace.Wilber" <Pace.Wilber@noaa.gov>
05/05/2009 12:59 PM cc

bce

Subject Re: acreages 3

Pace,

Could you give me wetland acreages on the Bonnerton area and in the NCPC area between Jacks and
Jacobs. Don't worry about the southern NCPC area now. | Suppose we could multiply by 47% for a quick
and dirty estimate since that is how they have it listed. As you know, most of the Bonnerton area is wet
but would still be good to know what you come up with for wetland acreage. Thanks! b

Becky Fox

Wetland Regulatory Section

USEPA

Phone: 828-497-3531

Email:  fox.rebecca@epa.gov
"Pace.Wilber" <Pace.Wilber@noaa.gov>

"Pace.Wilber"”
<Pace.Wilber @noaa.gov> To Rebecca Fox/R4/USEPA/US@EPA
05/05/2009 12:40 PM cc

Subject Re: acreages

Hi Becky.

All acres are total acres. Wetlands acres for Bonnerton would be pretty
simple to calculate, but NCPC would be problematic. You probably know
the details better than I do, but there apparently are issues with the
wetland delineation at NCPC within the southern end--these areas are
shaded on your map. To deal with these issues, NCPC and COE estimated a
percent wetland then, to get acres, multiplied that percentage by the
acres shown as shaded. I think the actual process was a bit more
complicated than that. Anyway, I could fudge wetland acreage within
these parts of NCPC, but they would be labeled as "ball park" until
someone at PCS/CZR had an chance to refine them.

Pace

Fox.Rebecca@epamail.epa.gov wrote:

> Pace,

>

> Is that total acreages or wetland acreages? Thanks! b
>

> Becky Fox

> Wetland Regulatory Section

> USEPA

> Phone: 828-497-3531

> Email: fox.rebeccalepa.gov



"Pace.Wilbexr"
<Pace.Wilber@noa

a.gov> To
Rebecca Fox/R4/USEPA/USQEPA
05/05/2009 11:43 cc
AM
Subject

Re: acreages

Hi Becky.
Sorry for the delay.
The addition at Bonnerton 1is 166.88 acres. At NCPC, the larger (more

northern) addition is 407.05 acres and the smaller (more southern)
addition is 98.21 acres. Total of the three is 672.14 acres.

Fox.Rebecca@epamail .epa.gov wrote:

Thanks Pace! Know all about those brain lapses... Just let me
know

when you get the final #s. These help to give us a general idea.
b

Becky Fox

wetland Regulatory Section

USEPA

Phone: 828-497-3531

Email: fox.rebecca@epa.gov

"Pace.Wilber"
<Pace.Wilber@noa

a.gov>
To
Rebecca Fox/R4/USEPA/USEGEPA

05/04/2009 03:45
ce
PM



VVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVYVYVVYVVVVVVVVYVYYVVVVVYVVVVYYYVYVYY

Subject
Re: acreages

Hi Becky.

An exact number is proving more difficult than I expected--I'm
having a
brain lapse. But I can give answers that are within a few
percent

the Bonnerton area is 168 acres, the larger of the NCPC areas is
about

405 acres, and the smaller (southern) area for NCPC is about 99
acres.
I'm still working on a more exact answer.

Pace

Fox.Rebeccalepamail.epa.gov wrote:
Hey Pace,

Just checking to see if you will be able to get me those
acreage

amounts

soon. We are at the wire and need them as soon as
possible. ..

Thanks'!
b

Becky Fox

Wetland Regulatory Section
USEPA

Phone: 828-497-3531

Email: fox.rebeccalepa.gov

"Pace.Wilber"
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<Pace.Wilber@noa

a.gov>
To
Rebecca
Fox/R4/USEPA/USE@EPA

04/29/2009 08:49
cc

AM
Subject

Re: acreages

Hi Becky.

I hope to have this done by mid-afterncon. It's a busy day,
but the

calculations should only take a few minutes. Off to the
morning

meetings.

Pace

Fox.Rebecca@epamalil.epa.gov wrote:
Thanks mucho Pace! See attached maps. b

(See attached file: Acreage maps for NMFS.ppt)

Becky Fox

Wetland Regulatory Section
USEPA

Phone: 828-497-3531
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Email: fox.rebeccatepa.gov

"Pace.Wilber"

<Pace.Wilber@noa

a.gov>
To
Rebecca
Fox/R4/USEPA/USQEPA
04/28/2009 11:23
cc
AM
Subject
Re: acreages
Hi Becky.
I'd be happy to do the acreage calculations. 1Is there
anything
you

could draw on to show me the exact areas?

Pace

Fox.Rebecca@epamail.epa.gov wrote:

Hi Pace,
You missed a fun meeting vesterday... I was
wondering how
difficult
it
would be for you to get us some acreage #s,
specifically

we

would like
to know the following:

NCPC



in the southern area -- between the ditch right

below the

large

biocommunity 14 area in Jacobs DB to the avoided
area at

Jack's --

basically the area between Jacks and jacobs

also the area to be mined in the southern tip of
NCPC --

that area is

hatched as being 47% wetland

Bonnerton

NW area of SNHA that has WHF and the area to the
west of

there to the
scarp

this would be very useful for us if it is not

too much

trouble for
you.

if you have time to do it, we would need both

total and

wetland only
acreages. Thanks! b

Becky Fox

wetland Regulatory Section
USEPA

Phone: 828-497-3531

Fmail: fox.rebeccalepa.gov

Pace Wilber, Ph.D.

Atlantic Branch Chief, Charleston (F/SERA7)
Southeast Regional Office, NOAA FPisheries
PO Box 12559

Charleston, SC 29422-25595

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm

Pace Wilber, Ph.D.
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Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries

PO Box 12559
Charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm

Pace Wilber, Ph.D.

Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries
PO Box 12559

Charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm

Pace Wilber, Ph.D.

Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries
PO Box 12559

Charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm



Pace Wilber, Ph.D.

Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries
PO Box 12559

Charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm



Rebecca Fox/R4/USEPA/US To Mike~Wicker@fws.gov
05/06/2009 04:20 PM cc

bce
Subject Re: Fw: Question: 3

We're talking 84 to 86% cumulative drainage basin reduction with Jacks and Porter's Creeks
respectively... b

Becky Fox

Wetland Regulatory Section
USEPA

Phone: 828-497-3531

Email: fox.rebecca@epa.gov
Mike_Wicker@fws.gov

Mike_Wicker@fws.gov
05/06/2009 04:11 PM To PLeonard@entrix.com

CC Ron Sechler <ron.sechler@noaa.gov>, Rebecca
Fox/R4/USEPA/US@EPA, Pete_Benjamin@fws.gov
Subject Fw: Question

Your name was mentioned and the assertion was made that creeks are not dependent on flow and
are thereby independent of watershed impact. Are you comfortable with that representation?

Specifically do you believe that creek productivity is not dependent on flowing water contributed
- by its watershed?

[ copied Becky Fox (EPA) and Ron Sechler (NMFS) who were also at the meeting and Pete
Benjamin (FWS) with whom you talked with earlier today.

Thanks in advance for you response.

Mike Wicker



Pace.Wilber @noaa.gov To Rebecca Fox/R4/USEPA/US@EPA
05/06/2009 11:46 PM cc

bce

Subject Re: acreages

Hi Becky.
Attached table has the acres by habitat for the additional areas.

Pace

----- Message from "Pace.Wilber" <Pace.Wilber@noaa.gov> on Wed, 06 May 2009 11:29:23 -0400 --—--
To: Fox.Rebecca@epamail.epa. g0
‘v

Subject . Re: acreages
Hi Becky.
I'm about to go on travel. I should have this to you later this evening.

Pace

Fox.Rebecca@eDamail.eDa.gov wrote:
Pace,

Could you give me wetland acreages on the Bonnerton area and
in the NCPC

area between Jacks and Jacobs. Don't worry about the
southern NCPC area

now. I suppose we could multiply by 47% for a quick and
dlrty estimate

since that is how they have it listed. As you know, most
of the ~
Bonnerton area is wet but would still be good to know what
Yyou come up

with for wetland acreage. Thanks! Db

Becky Fox

Wetland Regulatory Section
USEPA

Phone: 828-497-3531

Email: fox.rebecca@epa.gov

"Pace.Wilber"
<Pace.Wilber@noa




a.gov>

‘To
Rebecca

Fox/R4/USEPA/USGEPA

05/05/2009 12:40
cc

PM
Subject

Re: acreages

Hi Becky.

All acres are total acres. Wetlands acres for Bonnerton
would be pretty

simple to calculate, but NCPC would be problematic. You
probably know

the details better than I do, but there apparently are
issues with the

wetland delineation at NCPC within the southern end--these
areas are ,

shaded on your map. To deal with these issues, NCPC and COE
estimated a

percent wetland then, to get acres, multiplied that
percentage by the

acres shown as shaded. I think the actual process was a bit
more

complicated than that. Anyway, I could fudge wetland
acreage within

these parts of NCPC, but they would be labeled as "ball
park" until

someone at PCS/CZR had an chance to refine them.

Pace

Fox.Rebecca@epamail .epa.gov wrote:




- Pace,

Is that total acreages or wetland acreages? Thanks!

Becky Fox
Wetland Regulatory Section
USEPA
Phone: 828-497-3531
Email: fox.rebecca@epa.gov
"Pace.Wilber"
<Pace.Wilber@noa
a.gov>
To
FOX/R4/USEPA/US@EPA
05/05/2009 11:43
cc
AM
Subject

Rebecca

Re: acreages

b



idea.

Hi Becky.
sorry for the delay.

The addition at Bonnerton is 166.88 acres. At NCPC,
the larger (more

northern) addition is 407 .05 acres and the smaller
(more southern)

addition 1is 98 .21 acres. Total of the three is 672.14
acres.

Pace

Fox.Rebecca@epamail.epa.gov wrote:

Thanks Pace! Know all about those brain
lapses... Just let me

know

when you get the final #s. These help to give us
a general

b

Becky FoxX

wetland Regulatory Section
USEPA

Phone: 828-497-3531

Email: fox.rebeccalepa.gov

“Pace.Wilber"

<Pace.Wilber@noa




a.gov>

To

Rebecca
Fox/R4/USEPA/USREPA

05/04/2009 03:45
cc

PM

Subject

Re:
acreages

Hi Becky.

An exact number is proving more difficult than 1
expected--I'm

having a

brain lapse.
within a few

percent

the Bonnerton area
the NCPC areas

But I can give answers that are

is 168 acres, the larger of
is
about

405 acres, and the smaller (southern)
NCPC is about 99

acres.
I'm still working on a more exact answer.

area for

Pace

Fox.Rebecca@epamail.epa.gov wrote:




Hey Pace,
Just checking to see 1f you will be able to
get me those
acreage

amounts

soon. We are at the wire and need them as

soon as
possible. ..
Thanks!
b
Becky Fox
Wwetland Regulatory Section
USEPA
Phone: 828-497-3531
Email: fox.rebeccalepa.gov
"pace.Wilber"
<Pace.Wilber@noa
a.gov>
To
Rebecca
Fox/R4/USEPA/USGEPA

04/29/2009 08:49

cC



Subject

Re:
acreages

Hi Becky.

I hope to have this done by mid-afternoon.
It's a busy

day,

but the

calculations should only take a few
minutes. Off to the

morning
meetings.

Pace

Fox.Rebecca@epamail.epa.gov wrote:
Thanks mucho Pace! See attached

maps. b

(See attached file: Acreage maps for
NMFS.ppt)

Becky Fox
Wetland Regulatory Section



USEPA
Phone: 828-497-3531
Email: fox.rebecca@epa.dgov

"Pace.Wilber"

<Pace.Wilber@noa

a.gov>
To
Rebecca
FOX/R4/USEPA/US@EPA
04/28/2009 11:23
cc
AM
Subject
Re: acreages
Hi Becky.

I'd be happy to do the acreage

calculations. 1Is
there
anything
you
could draw on to show me the exact
areas?

Pace



Fox.Rebecca@epamail.epa.gov wrote:

Hi Pace,

You missed a fun meeting

yesterday... I was
wondering how
difficult
it

would be for you to get us some
acreage #s,

specifically
we
would like
to know the following:
NCPpC
. “in the southern area -- between
the ditch
right
below the
large
biocommunity 14 area in Jacobs
DB to the
kavoided
area at

Jack's --

basically the area between
Jacks and jacobs

also the area to be mined in
the southern tip

of

NCPC --
that area isg
hatched as being 47% wetland

Bonnerton
NW area of SNHA that has wWHF
and the area to



the

west of

there to the

scarp

this would be very useful for

us if it is not
too much

trouble for

you.

if you have time to do it, we

would need both
total and

(F/SER47)

Fisheries

wetland only
acreages. Thanks! b

Becky Fox

wWetland Regulatory Section
USEPA

Phone: 828-497-3531

Email: fox.rebeccatepa.gov

Pace Wilber, Ph.D.
Atlantic Branch Chief, Charleston

southeast Regional Office, NOAA

PO Box 12559
charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm




Pace Wilber, Ph.D. ‘
Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries
PO Box 12559

Charleston, sc 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm

Pace Wilber, pPh.D.
Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries
PO Box 12559 ‘
Charleston, sC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm

Pace Wilber, Ph.D.
Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries
PO Box 12559



charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm

pace Wilber, Ph.D.

Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional Office, NOAA Fisheries
PO Box 12559 ;
Charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm

Pace Wilber, Ph.D.

Atlantic Branch Chief, Charleston (F/SER47)
Southeast Regional 0ffice, NOAA Fisheries
PO Box 12559

charleston, SC 29422-2559

843-953-7200
FAX 843-953-7205
pace.wilber@noaa.gov

http://sero.nmfs.noaa.gov/dhc/habitat.htm
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Land Cover _ —..BlelelD  NCPC NCPC 47% _Bonnerton:
Stream Perennial 1B 0.0 0.0 0.0
Stream Intermittent 1C 0.4 0.0 0.0
Wetland Bottomland Hardwood Forest 3 13 0.0 29
Wetland Herbaceous Assemblage 4 12.2 18.7 0.0
Wetland Shrub - Scrub Assemblage 5 70 49.0 0.0
Wetland Pine Plantation 6 09 0.0 48.9
Wetland Hardwood Forest 7 101.3 13.6 55.5
Wetland Mixed Pine - Hardwood Forest 8 48.1 43.3 38.6
Wetland Pine Forest 9 19.0 0.0 0.1
Wetland Pocosin - Bay Forest 10 0.0 0.0 0.0
Wetland Sand Ridge Forest 11 0.0 0.0 0.0
Pond 12 5.3 0.0 0.0
Upland Herbaceous Assemblage 14 59.1 0.0 1.8
Upand Scrub - Shrub Assembiage 15 541 0.0 0.4
Upland Pine Plantation 16 3.9 0.0 5.7
Upland Hardwood Forest 17 1.2 0.0 4.8
Upland Mixed Pine - Hardwood Forest 18 14.3 0.0 2.5
Upland Pine Forest 19 15.0 0.0 0.0
Upland Sand Ridge Forest 20 0.0 0.0 0.0
Upland Agricultural Land 21 0.0 0.0 2.7
Upland Non-Vegetated/Maintained Area 22 37.6 0.0 3.0

CERRE 2R T e e e __Total Acres - 380.7 124.6 166.9

Notes:

1. Acres for NCPC 47%
2. EPA provided two ad
The two NCPC columns
Refer to the CZR maps t

have NOT been adjusted. Tt
ditions for NCPC, and they tot:
listed here are similar to, but ¢
0 see how the NCPC 47% are



hese are shown as shaded in the maps from CZR.

-al 407.1 acres (northern) and 98.2 acres (southern).
exactly the same, as those two additions.

aa is divided among the northern and southern additions.



YTy YT | inda Rimer /RTP/USEPA/US To gdi2@cdc.gov, Jim Giattina/R4/USEPA/US@EPA, Tom
- 05/07/2009 11:06 AM Welborn/R4/USEPA/US@EPA, WilliamL

v Cox/R4/USEPA/US@EPA, Rebecca
cc

bce

Subject Corps gives PCS qualified permit victory

You guys must already know this but | just heard about it.




"Walker, William T SAW " To <Roy.Crabtree@noaa.gov>, <Sam_Hamilton@fws.gov>,
<William.T.Walker @usace .ar Stan Meiburg/R4/USEPA/US@EPA, Tom

my.mil> Welborn/R4/USEPA/US@EPA, Rebecca

. €C "Ryscavage, Jefferson COL SAW"
05/07/2009 01:33 PM <Jefferson.Ryscavage@us.army.mil>, "Jolly, Samuel K
SAW" <Samuel.K.Jolly@usace.army.mil>, “Lekson, David M

bce
Subject

All,

As most of you are probably aware, Mr. Sait (ASA-CW) rendered his decision on EPA's 404(q)
elevation request regarding PCS Phosphate, late yesterday evening. | have attached here, the final
documents for any of you that may not have received them as of yet. One of Mr. Salt's directives was that
the Corps work with EPA Region 4, USFWS, NMFS and PCS over the next 10 days to explore the
practicability of further minimization within the headwater areas of Jacks Creek, Jacobs Creek and Porter

Creek.

To that end, | believe Mr. Les Dixon (USACE South Atlantic Division) has been in contact with EPA,
NMFS and USFWS Regional Directors. Col Ryscavage has asked that | also contact each of you and
inquire as to your availability for a meeting next week. We currently propose to meet next Tuesday, 12
May, to discuss minimization opportunities. The meeting will likely take place in Raleigh since that seems
to be logistically central. Please let me know as soon as possible, whether you can be available.

Thanks
Tom Walker
(910) 251-4631

<<FINAL Reply to EPA.pdf>> <<FINAL Conditions.pdf>> <<FINAL Staff Assessment.pdf>>



DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

MAY 0 6 2009

Mr. Michael Shapiro

Acting Assistant Administrator

United States Environmental
Protection Agency

Washington, DC 20460-0002

Dear Mr. Shapiro:

This is in reply to your April 3, 2009, letter requesting that | review the decision of
the Army Corps of Engineers Wilmington District Commander to proffer a Department of
the Army permit to Potash Corporation of Saskatchewan Phosphate Division, Aurora
Operation (PCS Phosphate). Your request was made in accordance with our Clean
Water Act Section 404(q) Memorandum of Agreement (MOA) of August 11, 1992,

We have carefully reviewed the concems raised in your letter, the administrative
record, including the Corps draft Record of Decision (ROD) and permit and special
conditions, and information provided by the applicant. An important aspect of our
review was a visit to the project site where staff from our agencies were able to observe
existing mining operations, reclamation areas, completed advance compensatory
mitigation projects, existing landscape conditions, and the aquatic resource areas of
concern to environmental resource agencies. We found the briefings by the applicant
and your staff most informative. A detailed summary of my staff's review is provided at
enclosure 1. , . :

The Corps prepared an environmental impact statement (EIS) and a
supplemental EIS for public review and comment, disseminated public notices, held
public meetings, and established an interagency review team consisting of applicant,
State and Federal agency, and environmental advocacy group representatives. The
applicant’s expanded preferred alternative (EAP) would have affected 5,623 acres of
wetlands, 24 acres of open water, and 89,150 linear feet of intermittent and perennial
streams over a period of 50 years. As a result of the public involvement process, NEPA
work, and identification of considerable avoidance and minimization measures; the
project now being proposed for authorization will impact 3,961 acres of wetlands, 11
acres of open water, and 25,727 linear feet of intermittent and perennial streams over a
period of 37 years. The Corps successfully worked with the applicant, Federal, and
State resource agencies to significantly avoid and minimize impacts associated with the

applicant's expanded preferred alternative.

In order to replace the predominantly low quality aquatic functions that would be
lost as a result of mining activities, PCS Phosphate will be required to restore 44,043
linear feet of stream and 7,968 acres of wetlands, plus additionally preserve
approximately 40,000 linear fest of stream and 3,200 acres of wetlands. A unique

Printed on @ Recycted Papac




aspect of the PCS Phosphate compensatory mitigation plan is that bottomland
hardwood forest and other habitat types have already been constructed and functioning
for 10-12 years. Compensatory mitigation will be accomplished prior to or concurrent
with impacts for the life of the project. In addition, the mitigation sites selected for
restoration and enhancement are part of a targeted watershed plan, and will provide
water quality benefits to the watershed due to the reduction of agricultural runoff which
has been identified by state water quality agencies to be the greatest contributor of
nonpoint source pollution in the lower Tar-Pamlico River.

The Corps has added significant, project-specific, special conditions in response
to concerns expressed by the U.S. Fish and Wildlife Service and the National Marine
Fisheries Service (Enclosure 2). These special conditions to the proposed permit
address your agency’s concerms regarding adaptive management of the mining
operation and compensatory mitigation success; reclamation site timing, capping, and
re-vegetation; and indirect impacts to primary nursery areas (PNA). During my review, |
considered the overall disturbed condition of the aquatic resources in the permit area,
plans to avoid impacts to most of the higher quality areas, the extraordinary success of
advance compensatory mitigation activities, and the amount and extent of
compensatory mitigation in comparison to impacts. The Corps will require extensive
monitoring and independent scientific peer review on an annual basis. Utilization of the
monitoring information, which will also be made available to the public, will enable the
applicant and resource agencies to manage adaptively. Based on the above, | have
concluded that these impacts are neither substantial nor unacceptable.

Notwithstanding the above, | believe that additional measures to avoid impacts in
some headwater areas may be possible. Therefore, | am directing the Corps to
proceed with final action only after completing additional staff work and coordination.
Although the applicant has worked hard to avoid and minimize impacts to aquatic
resources, | have asked the Corps to continue to work with PCS Phosphate, your
Region 4 staff and regional staff from USFWS and NMFS (if interested and available)
over the next 10 days to look at specific opportunities to further reduce impacts to
aquatic resources within Modified Altemative L, as generally described in the District’s
draft Record of Decision. Based on my review and discussions with agency staff, |
would like the Corps to limit this effort to the headwater areas of Jacks, Jacobs, and -
Porter Creeks. These three locations appear to contain increments of headwater
stream which are of particular concern to your agency as PNAs. The objective of this
focused coordination effort is to quickly explore potential avoidance and minimization
opportunities. For those that are practicable or otherwise agreed to by the applicant,
the Corps will adopt them and revise their Record of Decision and other permit
documentation as appropriate. Corps Headquarters will participate in these discussions
as necessary and will keep me informed of the outcome of the focused coordination
efforts. Once coordination is complete, the District Commander will proceed in
accordance with Part IV, paragraph 3(h) of the 1992 MOA. | am confident | can rely on
your support for this approach in order for a permit decision to be finalized by May 29,

2009.




I also am adopting the two recommendations made by Corps headquarters in
their assessment (Enclosure 1). The first is a special condition developed to discourage
future impacts to jurisdictional wetlands and streams avoided as part of this permit
action. The second recommendation requires the Corps headquarters to work with the
Wilmington District staff, through the South Atlantic Division office, to ensure that the
Record of Decision clearly explains the aquatic resource functions being impacted at
each site and how these furictions are being replaced within the compensatory
mitigation package.

If you have any questions or comments concerning my decision, please do not
hesitate to contact me. Your staff may contact Mr. Chip Smith, my Assistant for
Environmental, Tribal and Regulatory Affairs at (703) 693-3655.

Singerely,

-~ Terrence C.'Salt
Acting Assistant Secretary of the Army
(Civil Works)




ATTACHMENT 2 TO RECORD OF DECISION
ACTION ID 200110096—PCS Phosphate
PROPOSED PERMIT SPECIAL CONDITIONS

This Permit éuthorizes impacts associated with the modified Alternative L mining Boundary
depicted on the attached figures titled PCS Phosphate Mine Continuation, for the Bonnerton,

This Permit also provisionally authorizes impacts to 4.98 acres of Waters of the US associated
with the relocation of NC Highway 306 as depicted on the attached figure titled PCS Phosphate
Mine Continuation, for NCPC dated J anuary 6, 2009. Authorization of this 4.98 acre impact is
provisional upon receipt of a 401 Water Quality Certification from the NC Division of Water
Quality and approval from the NC Division of Coastal Management in the form of either a

Coastal Zone Consistency Determination or a Coastal Area Management Act Permit.

MINING

A) This permit authorizes mining and mine related impacts as described fully in the FEIS within
the boundary depicted in the attached maps labeled “Modified Alt L - NCPC Proposed
Impact Boundary”, “Modified Alt L Bonnerton Proposed Impact Boundary” and “Modified
Alt L — South of 33 Proposed Impact Boundary”, as presented January 6, 2009. All work
authorized by this permit must be performed in strict compliance with these attached plans,
which are a part of this permit. Any modification to these plans must be approved by the US

- Army Corps of Engineers (U SACE) prior to implementation. '

B) Within 6-months of the issuance of this permit, the Permittee must demarcate with permanent
monuments and establish with GPS coordinates, the outer limits of disturbance on all ’ |
creeks/drainages, etc. This must be reviewed and approved by the U.S. Army Corps of - ‘
Engineers. This will facilitate compliance monitoring by establishing long-term reference
points. ‘

C) Except as authorized by this permit or any USACE approved modification to thig permit, no
excavation, fill or mechanized land-clearing activities shall take place at any time in the
construction or maintenance of this project, within waters or wetlands. This permit does not
authorize temporary placement or double handling of excavated or fill material within waters
or wetlands outside the permitted area. This prohibition applies to all borrow and filI
activities connected with this project. »

D) Except as specified in the plans attached to this permit, no excavation, fill or mechanized
land-clearing activities shall take place at any time in the construction or maintenance of this

project, in such a manner as to impair normal flows and circulation patterns within waters or
wetlands or to reduce the reach of waters or wetlands.



E) Figure 1 depicts apprdximate timing of the requirement for major pre- mining, land

manipulation and clearing impacts. These yearly figures are estimates. Actual timing and
area may be in part determined by several factors including but not limited to site and
equipment constraints, weather, and economics. However, to ensure that temporal losses are
minimized to the extent practicable, the applicant shall not undertake major land-clearing
and/or land manipulating activities within any area sooner than 1 year prior to the dates
indicated on this figure. For example, major landclearing and manipulation activities within
the block labeled 2012-2013 may not begin any sooner than January 1,2011.

RECLAMATION

| F) The applicant will undertake full reclamation of all areas mined under this authorization as

described in Section 4.3 of the EIS. This includes reestablishment of varied topography and
drainage systems. Figure 2 indicates the required completion date for the capping and
successful vegetation of mine reclamation areas. To demonstrate adherence to this schedule,
the applicant will submit to the Corps an annual report detailing all reclamation efforts
complete within the previous year and indicating the degree of completeness of each
reclamation area. ' ' ‘

G) The Permittee shall cap all mined areas that are reclaimed with the gypsum-clay blend

process. The goal of the cap will be a minimum 3-foot thick cap of overburden material
(similar to background soils from the region) over 100% of the blend areas. Minimal
acceptable performance standards in achieving this cap are as follows: 70% of the total
surface area with a minimum of 3-foot cap; 25% of the total surface area with a2 minimum of
2-foot cap; 5% of the total surface area unspecified. Upon completion of capping of any
area, the permittee will submit final cap depth and coverage information to the Corps.

H) Follbwing successfil completion of the capping requirements; the permittee will submit as-

)

built topographical surveys for the reclamation areas. This survey shall include an.
explanation of site development that will minimize erosion, eliminate contaminant
transportation from the clay/gypsum blend through the stream channel, and facilitate the
development of a mature vegetated riparian buffer. This survey shall also include
information on surface water flows within and from the reclamation area.

To minimize temporal impacts and accelerate the return of watershed functions within the
reclamation areas, the applicant will to the extent appropriate and practicable apply an
average of 1-foot (no less than 6 inches in any location) of topsoil cover to the reclaimed
areas utilizing, the topsoil removed prior to site mining. This topsoil addition should be

concentrated in areas closes to points where surface waters will eventually exit the reclaimed
area into the surrounding watershed.

To the extent appropriate and practicable, upland portions of the reclamation area shall be
replanted, in longleaf pine (Pinus palustris) and wetland areas shall be replanted-in bald
cypress (Taxodium distichum) and/or Atlantic white cedar (Chamaecyparis thyoides) if
Atlantic white cedar is shown to do well on the reclamation sites. It is suggested that the




applicant work with the Corps, the USFWS and any other interested parties to deterxi:jne
growth and survivability of these and other species utilizing areas currently being reclaimed
under the previous permit action :

K) To ensure satisfactory reclamation has occurred PCS shall submit to the Corps a final
as-built plan detailing topographic information and vegetation success within the
reclaimed areas. Any deviation from the reclamation schedule will be addressed in
these reports and the report shall include an explanation for the deviation and
proposed remedial action. ‘

MITIGATION

L) Compensatory mitigation identified in the document entitled “Compensatory Section
404/401 Mitigation Plan: Comprehensive Approach” as presented in Appendix I of
the FEIS shall be accomplished pursuant to that Plan and/or any subsequent Corps
approved modification or amendment. Construction and monitoring of each site shall
be conducted according to the schedule presented in Table 1 of the Record of -
Decision.

M) Within one year of the issuance of this permit, the permittee shall cause to be
recorded a conservation instrument acceptable to.the Corps for the permanent
preservation of the area identified for preservation in the “South Creek Corridor”
plan. ' ' ‘

N) Table 2 lists the impacts as they would occur during 2-year timeframes, By Nov. 1%
of year preceding the impact, PCS shall submit to the Corps a mitigation ledger
demonstrating that all mitigation work is complete as described in the miti gation plan
and pursuant to identified timetable. This report will be used to determine whether
sufficient, mitigation is available for impacts occurring over the next 2 year
timeframe. For Example, by November 1% 2009, PCS shall submit a ledger
demonstrating that sufficient mitigation for impacts occurring during the 2010 - 2011
timeframe (526.56 ac) is available.”

O) The Permittee shall submit yearly monitoring reports for each mitigation site.
Monitoring reports will be submitted by January 31 of the year following the
monitoring. Monitoring will continue until such time as the Corps deems the
mitigation site successful and agrees that monitoring may be discontinued. This will
generally occur after sufficient monitoring demonstrating 5 consecutive years of site
success.

* P) Once compensatory mitigation sites have been deemed successful and the Corps has
agreed in writing that monitoring may cease, the permittee shall, within one year of
the date of that correspondence, cause to be recorded an acceptable conservation
instrument ensuring the permanent preservation of all mitigation sites.




MONITORING

Q) As required by the State Water Quality Certification, the applicant will work with the

corps and the NC Division of Water Quality to establish a monitoring plan for
groundwater in and around mine and reclamation areas. Ata minimum, this plan
shall include sufficient monitoring within and surrounding the reclamation areas to
ensure that heavy metal/toxic pollutants including cadmium are not entering the
groundwater. It is suggested that this monitoring commence with weekly samples for a
period of 5 years to generate an acceptable baseline. After 5 years, monthly monitoring is
acceptable. Yearly results of this monitoring shall be reported to the Corps and
NCDWQ no later than January 31 of the year following data collection. The
applicant and/or the Corps will make these reports available in whole or in summary -
to any interested party. If increases in the levels of any sampled substance are
observed for more than 1 sampling occurrence in any given year, or for more than 1

 year, the applicant shall include in the yearly report, a plan for mitigating the effect or

satisfactory justification as to why no action is necessary. If the Corps, in
consultation with other agencies, including but not limited to NCDWQ and EPA,
determines that the current reclamation practices are causing an unacceptable adverse
impact to groundwater, the DE may modify, suspend or revoke the permit.

R) Within 1 year of the issuance of this permit the Permittee will submit to the Corps a

S)

remediation strategy in the event heavy metal contamination of groundwater or ‘
surface tributaries that drain or are adjacent to mined areas occurs. That strategy will
be made available for public review.

In concert with the monitoring requirements contained in the Water Quality
Certification, PCS shall develop and implement a plan of study to address the effects
of the reduction in headwater wetlands on the utilization of Porters Creek, Tooley
Creek, Jacobs Creek, Drinkwater Creek, and Jacks Creek as nursery areas by resident
fish and appropriate invertebrate species. The applicant shall coordinate with all
appropriate resource agencies including but not limited to NMFS, USFWS, NCWRC,
NCDMEF, and the appropriate permitting agencies including NCDWQ, NCDCM,
NCDLR and the Corps in the development of this plan. This plan should be
submitted to the Corps and NCDWQ for approval within 6 months of this issuance of
this permit. The plan shall identify reference creeks (at least four — the usefulness of
Muddy Creek as a reference creek should be reevaluated, not assumed); sampling
stations, schedules, and methods; laboratory methods; data management and analysis;
and quality control and quality assurance procedures. At a minimum, the plan shall

address the following issues:

1) Has mining altered the amount or timing of water flows within the creeks? Data
collection may include: :
i) Continuous water level recorders to measure flow
ii) Rain gauges to measure local water input
iii) Groundwater wells to measure input to the creeks
iv) Semi-continuous salinity monitoring




v) Periodic DO monitoring (continuously monitored for several days at strategic
times of year)

2) Has mining altered the geomorphic or vegetative character of the creeks? Data
collection may include: ,
i) Annual aerial photography to determine creek position, length, width,
sinuosity '
1i) Annual cross sectional surveys of each creek at established locations
iii) Annual sediment characterization
iv) Annual vegetation surveys along creeks
v) Spring and fall sediment chlorophylls or organic content in vegetation zone.
vi) Spring and fall location of flocculation zones with each creek. '

3) Has mining altered the forage base of the creeks? Data collection may include:
i) Spring and fall benthic cores to sample macroinfauna.
ii) Spring and fall benthic grabs focused upon bivalves, 'such as Rangia sp.
iii) Periodic sampling for pelagic species such as grass shrimp, blue crabs, and
- small forage fish. Sampling gears would be chosen to reflect ontogenetic
shifts in creek usage. _

4) Has mining altered the use of the creeks by managed fish? Data collection may
include periodic sampling for species managed under the Magnuson-Stevens
Fishery Conservation Management Act. Sampling would occur during
appropriate times of year and gears would be chosen to reflect ontogenetic shifts
in creek usage. o

5) Do creek sediments include contaminants at levels that could impact fish or .
invertebrates? Data collection may include annual sediment and water column
sampling for metals, including cadmium, mercury, silver, copper, and arsenic. If
elevated levels are detected, the availability and uptake by appropriate aquatic
species (e.g., Rangia sp., blue crabs) should measured using appropriate bioassay
techniques (annual)

T) Monitoring under the plan referenced in condition 18 above shall commence
immediately upon the plans approval by the Corps and NCDWQ. Monitoring shall
continue for 10 years following the completion of all reclamation work within the
headwaters of the subject creeks unless the Corps, in consultation with the
appropriate resource agencies agrees that monitoring can be discontinued. Yearly
results of this monitoring shall be reported to the Corps and NCDWQ no later than
January 31 of the year following data collection. The applicant and/or the Corps will
make these reports available in whole or in summary to any interested party. -

ADAPTIVE MANAGEMENT




U) PCS will work with the Corps to establish an independent panel of qualified persons
to annually evaluate whether direct and indirect impacts from mining and benefits
from the compensatory mitigation are in accordance with expectations at the time of
permitting. All monitoring reports mentioned in the above mining, reclamation,
mitigation and monitoring conditions will be supplied to the members of this panel at
the times specified in the respective conditions. The applicant shall set a date during
March of each year to convene this panel and notify the members of this panel no
later than January 31 of the meeting date. By March 31, the panel shall provide the
Wilmington District and PCS with any input on the collected data and analysis. At
five year intervals beginning from the date of permit issuance, the panel shall review
the monitoring methods, sampling locations, parameters analyzed, and other elements .
of monitoring protocol to determine if modifications to the plan are appropriate. ‘The
Wilmington District will consider this information and comments from resource
agencies to determine if corrective actions or permit modifications are needed. If the
panel concludes and the Wilmington District ¢ agrees that the mine expansion has
caused significant adverse environmental impacts that are not offset by mitigation,
then corrective action shall be taken. All data, reports, and presentations reviewed by
the panel shall be made available to the public.

MISCELLANEOUS ,

V) The permittee shall advise the Corps in writing prior to beginning the work
authorized by this permit and again-upon completion of the work authorized by this
permit. ' ; A

W) The permittee shall require its contractors and/or agents to comply with the terms and
conditions of this permit in the construction and maintenance of this project, and shall
provide each of its contractors and/or agents associated with the construction or
maintenance of this project with a copy of this permit. A copy of this permit,
including all conditions, shall be available at the project site during construction and

maintenance of this project.

X) The permittee shall employ all sedimentation and erosion control measures necessary
to prevent an increase in sedimentation or turbidity within waters and wetlands
outside the permit area. This shall include, but is not limited to, the immediate
installation of silt fencing or similar appropriate devices around all areas subject to
soil disturbance or the movement of earthen fill, and the immediate stabilization of all
disturbed areas. Additionally, the project must remain in full compliance with all
aspects of the Sedimentation Pollution Control Act of 1973 (North Carolina General
Statutes Chapter 113A Article 4). , '

Y) The permittee, upon receipt of a notice of revocation of this permit or upon its
expiration before completion of the work will, without expense to the United States
and in such time and manner as the Secretary of the Army or his authorized
representative may direct, restore the water or wetland to its pre-project condition.




Z) Violations of these conditions or violations of Section 404 of the Clean Water Act or

Section 10 of the Rivers and Harbors Act
District U.S. Army Corps of Engineers w
the violation.

must be reported in writing to the Wilmington
ithin 24 hours of the permittee’s discovery of



DEPARTMENT OF THE ARMY
U.8. ARMY CORPS OF ENGINEERS
441 Q STREET NW
WASHINGTON, D.C. 20314-1000

APR23 2003

MEMORANDUM FOR ASSISTANT SECRETARY OF THE ARMY (CIVIL WORKS)

SUBJECT: U.S. Environmental Protection Agency, Elevation Request for Section 404 Permit
Decision, Potash Corporation of Saskatchewan Phosphate Division, Aurora Operation (PCS
Phosphate), Beaufort County, North Carolina : ,

1. This is in response to your memorandum, dated April 9, 2009, concerning the U.S.
Environmental Protection Agency’s (EPA) request for elevation of the U.S. Army Corps of
Engineers Wilmington District proposal to issue a permit to PCS Phosphate. The permit would
authorize a project to enable the continuation of phosphate mining and mine-related activities to

- 2. The EPA request contends that the issuance of the proposed permit would cause substantial
and unacceptable impacts to an aquatic resource of national importance (ARNI). The EPA
alleges that the District did not (1) conduct an unbiased alternatives analysis including all
appropriate avoidance and minimization of direct and indirect impacts of the project, (2) require
adequate compensatory mitigation for the project’s unavoidable impacts including mandating
permanent protection of all avoided resources via binding real estate instruments, (3) decrease
the indirect effects of the project on avoided resources by improving the quality of the
reclamation areas, and (4) include measures to ensure effective monitoring and adaptive
management of the mining project and mitigation sites. The EPA offered an alternative to the
proposed project on March 24, 2009, and in light of the deficiencies they identified, they
recommend withdrawing the proposed permit authorization and initiating further analysis on
their proffered alternative to determine if it is practicable, ’

3. We have reviewed the Environmental Protection Agency’s request and relevant District
documentation. We do not agree that the aquatic resources on the project site themselves
individually or cumulatively qualify as ARNI. The wetlands and streams on site have been
impacted for at least the last six decades through extensive agriculture and silviculture practices.
While there are areas that are of higher quality, such as primary nursery areas, coastal marsh, and
some bottomland hardwood forest, those systems have been avoided. Furthermore, the
comprehensive mitigation plan that is proposed will return more than twice the impacted acreage
from degraded agricultural/silvicultural lands to wefland with more than 10 miles of associated
stream restoration included. In addition to the comprehensive mitigation package, all mined
property must be reclaimed to a stable, vegetated state with restored surface hydrology; acreage
that is not included in any impact offsets calculated by the District. Special conditions have been
included that require mined areas to be reclaimed on a specific schedule, require capping with
overburden and then topsoil, specify plant species for revegetation, and establishes an




CECW-CO v
SUBJECT: U.S. Environmental Protection Agency, Elevation Request for Section 404 Permit

Decision, Potash Corporation of Saskatchewan Phosphate Division, Aurora Operation (PCS

* Phosphate), Beaufort County, North Carolina

interagency panel for adaptive management of the success of the reclamation areas. Finally, a
special condition has been included to establish an independent panel of qualified experts to
annually evaluate the direct and indirect impacts of mining and the benefits of the compensatory
mitigation in accordance with the expectations at the time of permit issuance. - We do not agree
that the proposed permit will result in substantial and unacceptable impacts to the aquatic
envirorment or that other aiternatives need to be reviewed. The District performed a careful,
unbiased economic evaluation of all alternatives during their practicability determination, which
was performed through a comprehensive EIS process over gn 8 year period. The altemnative
proposed by the EPA on 24 March 2009, well into the 404(q) process, is less cost effective than
several alternatives that were dismissed as not practicable.

4. We support the District’s determinations on these issues, including their application of the
Section 404(b)(1) Guidelines that resulted in a determination that the applicant’s project was the

least environmentally damaging, practicable alternative. The District’s review and evaluation of

this permit application fully comports with all regulation and current policy guidance.
Moreover, the decision shows a careful consideration of the quality of the impacted aquatic
resources, their contributions to the watershed, and a sound and complete compensatory
mitigation package to offset unavoidable impacts to those resources. The overall project purpose
was adequately presented and resulted in a fully acceptable alternatives analysis.
5. 1 recommend that this case not be elevated and that the District Commander proceed with the
permit decision with two policy-specific recommendations, as follows: -

a The addition of a special condition regarding avoided aquatic resources to strengthen
what is already a firm protective stance on the remaining aquatic resources in the project area,
b. Revision of the Record of Decision to clearly reflect the aquatic resource functions
being impacted and how those functions are being offset by the comprehensive mitigation

package.

6. The resources within the Albemarle Pamlico Estuary play an important economic and
environmental role and regulatory decisions involving these resources are difficult. We applaud
the District for its diligence in com pleting an exhaustive EIS analysis of alternatives and
pursuing mitigation options that would compensate for the losses that would occur as a result of

permitting this project.




CECW-CO
SUBJECT: U.S. Environmental Protection Agency, Elevation Request for Section 404 Permit
Decision, Potash Corporation of Saskatchewan Phosphate Division, Aurora Operation (PCS

Phosphate), Beaufort County, North Carolina

7. Enclosed is a copy of the “HQUSACE Analysis and Options Paper” prepared for this
elevation case and, as requested, we are also enclosing a draft reply to the requesting official
from the Environmental Protection Agency. If you have any additional questions or disagree
with my recommendation, please call me or contact Ms. Jennifer Moyer, Program Manager,
Regulatory Community of Practice at (202) 761-7763. :

FOR THE COMMANDER: ; '

STEVEN L. STOCKTON, P.E.
Director of Civil Works .

- Enclosure .




CECW-CO 28 April 2009
HQ ANALYSIS AND OPTIONS PAPER

SUBJECT: U.S. Environmental Protection Agency, Elevation Request for Section 404 Permit
Decision, Potash Corporation of Saskatchewan Phosphate Division, Aurora Operation (PCS
Phosphate), Beaufort County, North Carolina.

1. PURPOSE: This paper provides the Headquarters, U.S. Army Corps of Engineers (Corps)
analysis of the elevation request from the U.S. Environmental Protection Agency (EPA) to the
ASA(CW) of a proposed decision by the Corps Wilmington District to issuc a Section 404
permit to PCS Phosphate.

2. BACKGROUND: The Corps proposes to issue a Department of Army permit to PCS
Phosphate to authorize a project to enable the continuation of phosphate mining and mine-related
activities to occur upon 11,454 acres of a 15,100 acre project site. The project area contains
6,380 acres of jurisdictional wetlands and open waters and 115,843 linear feet of jurisdictional
streams. The alternative the Corps proposes to authorize will directly impact via various forms
of discharge (mechanized land clearing, direct discharge of over burden, construction of ancillary
facilities, etc.) 3,961 acres of wetlands, 11 acres of open water, and 25,727 linear feet of streams
over a period of 37 years. PCS Phosphate proposes to restore, enhance, and/or preserve a total of
11,196 acres of wetland and 84,888 linear feet of stream to offset direct and indirect impacts to

jurisdictional aquatic resources. All compensatory mitigation will be constructed in advance of
impacts and will be subject to monitoring requirements to ensure success.

The Wilmington District published a draft Environmental Impact Statement (EIS) for the no-
build alternative and nine of the build alternatives considered in October 2006. A supplemental
draft EIS with two additional build alternatives was published in November 2007. The final EIS
containing the complete analysis for all alternatives was published in May 2008.

3. PROJECT SETTING: PCS Phosphate currently owns and operates an open pit mining
operation on the Hickory Point peninsula adjacent to the Pamlico River and South Creek, north
of Aurora, in Beaufort County, North Carolina, which has been in operation since 1965. In
1997, PCS Phosphate was issued a Department of Army permit to impact 1,268 acres of waters
of the United States to mine phosphate adjacent to its onsite manufacturing facilities which
produce sulfuric acid, phosphoric acid, purified acid, liquid fertilizer, superphosphoric acid,
diammonium phosphate, deflourinated phosphate, animal feed, and solid fertilizers.

The project area lies on the Atlantic Coastal Plain in the Tidewater Region and has elevations of
approximately 10 to 20 feet above sea level. The drainage systems of the area are modified
dendritic and empty into tributaries of the Pamlico River, which flows east into the Pamlico
Sound, west of Cape Hatteras. Drainage of soils in the project area has been poor, as
demonstrated by their hydric nature, and the natural hydrology of the area has been extensively
altered by agricultural and silvicultural ditches over at least the past six decades prior to any
mining activities commencing in the area (Figures 1 and 2). ’
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In total, the project area is comprised of 15,100 acres containing 6,380 acres of wetlands and
115,843 linear feet of streams. The project area consists of three basic tracts; a 3,608 acre area
east of the current operation, and adjacent to South Creek, identified as the NCPC Tract; a 2,806
acre area west of the current operation, and adjacent to <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>