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of all relevant facts, including public com-
ment, it has been determined -that the
schedule'hereinafter set forth requires com-
pliance as expeditiously as practicable, and'
that the terms of this ORDER comply with
113(d) of the Act.

Therefore, it is hereby ORDERED that:.
I. The Company, shall achieve compliance

with Ohio Regulations AP-3-07 and AP-3-
.11 in accordance with the following sched-
ule:,

Increment Date
Begin on-site construction................ Achieved
Begin tie-in outage for Unit #2 .......... Nov.'15. 1979
Start-ip of Unit #2 .............................. Jan. 1. 1980
Begin-tie-in outage for Unit #1......... Jan. 1, 1980
Start-up of Unit #1 .............................. Feb. 15. 1980
Complete testing of Unit #2 ............... Feb. 15, 1980
Complete testing'of Unit #1 ................ Apr. 1. 1980
Achieve compliance with Ohio Reg- Apr. 15, 1980

ulations AP-3-07 and AP-3-11.
II. Nothing herein shall affect the respon-

sibility of the Company to comply with
other Federal, State or local'regulations.

III. No later than 15 days after any datq
for achievement of an incremental step for
final compliance specified in this ORDER,
the Company shall notify U.S. EPA in writ-
ing of its compliance, or noncompliance and
reasons therefore, with the requirement.- If
delay is anticipated in meeting any require-
ment -of this ORDER, the Company shall
immediately notify U.S. EPA in writing of
the anticipated delay, reasons therefore,
and the estimated length of the delay.

The Company shall submit quarterly re-
ports to U.S. EPA detailing progress made
with respect to each requirement of this
ORDER. In addition, photographs shall be
submitted along with these reports, showiig
progress made since the previous quarter.
U.S. EPA personnel shall be admitted to the
facility at any reasonable time for the pur-
pose of viewing the construction progress.

IV. Nothing herein shall be construed to
be a waiver by the Administrator of any
rights or remedies under the Clean Air Act,
including, but not limited to; Section 303 of
the Act, 42 U.S.C. Section 7503.

V. Pursuant to Section 113(d)(7) of the
Act, during the period of this ORDER, until
completion ofrthe program set out in Para-
graph 1 herein, the Company shall use the
best practicable systems of emission reduc-
tion so as to maximize the reliability and ef-
ficiency of the exsting controls on Unit #1
and Unit #2, minimize paticulate matter
emissions, avoid any imminent and.substan-
tial endangerment to the public health, and
comply with the requirement of the applica-
ble implementation plan as it is able to.

Writtekn operating and maintenance proce-
dures for the existing controls shall, be sub-
mitted to -U.S. EPA for approval within one
month from the effective date of this
ORDER. These procedures shall provide for
maximizing reliability and efficiency; mal-
function reporting, record keeping, and cor-
porate reviewing. Failure, to submit or,
comply with the procedures will constitute a
violation of this ORDER.

VI. A continuous opacity monitoring
system for the stack which is being con-
structed to service Units #1 through #4
shall be installed, calibrated, maintained
and operated in accordance with the proce-
dures set forth in Appendix B-of 40 CFR
Part 60 no later than April 15, 1980. Pursu-
ant to Section 114, monitor data shall be re-
tained by the Company ,for at least two
years subsequent to recording. On a quar-
terly basis, the Company shall report'all 6-

minute data averages from the monitor Ere-
,duced as specified in 40 CFR Section
60.13(b)] in excess of 20 percent.

VII. The Company is hereby notified that
failure to achieve final compliance by July
1, 19,79, will result in a requirement to pay a
nioncompliance penalty unless exempted
under Section 120 of the Act. In the event
of such failure, the Company will be formal-
ly notifi6d pursuant to Section 120(b)(3)
and any regulations promulgated thereun-
der, of its noncompliance.

VIII. Nothing herein shall be construed to
be a waiver by the Company of its right to
challenge the reasonableness, legality or
constitutionality of the imposition ,of non-
compliance penalties on the Company.

IX. The Company hereby waives its right
to file a petition for review of this ORb)ER
pursuant to Section'307(b)(1) of the Act.
'X. All submissions and notifications to

U.S..EPA, pursuant to this ORDER, shall
be made to the Air Compliance Section, En-
forcement Division, U.S. EPA, Region V, 230
South Dearborn Street, Chicago, Illinois
60604, (312) 353-2090.-A copy of all submis-
sions and notifications shall be made to the
Toledo Pollution Control Agency, 26 Main
Street, Toledo, Ohio 43605.

Dated: January 2, 1979,

DOUGLAS M. CosTLE,
Administrator.

Toledo Edison Company has reviewed this
ORDER; consents to the requirements set
forth in this ORDER, and believes it to be a
reasonable means by which the Bay Shore
Station can achieve final compliance with
Ohio- Regulations- AP-3-07 and AP-3-11.
The- Company denies the existence of any
past or present violation of the Ohio Imple-
mentation Plan at its Bay Shore Station,
but for purposes of settlement; consents to'
the abatement program set forth herein.

Dated: November 15, 1978.

LoWELL E. RoE,
Vice President, Facilities Develop-, ment, Toledo Edision Company.

[FR Doe. 79-1060 Filed 1-11-79;'8:45 am]

[6560-01-M]
'SUBCHAPTER N-EFFLUENT GUIDELINES AND

STANDARDS

EFRL 1036-71

PART 434-COAL MINING POINT
SOURCE CATEGORY'

Standards of Performance for New
.Sources

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

_SUMMARY: On September 19, 1977,
the Environmental Protection Agency

-(EPA) proposed regulations setting
forth limitations on 'the discharge of
pollutants into navigable waters from
new source coal mines 'and coal prepa-

-ration plants, as required by the Fed-
eral Water Pollution Control Act. The
rules promulgated today establish
final standards of . performance' for

new sources in the coal mining point
source category. Changes and clarifi-
cations in response to comments re-
ceived on the proposed regulations are
included in the rules promulgated
today. These standards of perform-
ance will be incorporated in National
Pollutant Discharge Elimination
System permits issued by EPA or by'
States with approved programs.
EFFECTIVE DATE: February 12,"
1979.

FOR FURTHER INFORMATION
CONTACT:

William Telliard, Effluent Guide-
lines Division (WH-552), Environ-
mental Protection agency, 401 M
Street, S.W:, Washington, D.C.
20460.

SUPPLEMENTARY INFORMATION:
On October 17, 1975, EPA proposed
regulations adding Part 434 to Title 40
of, the Code of Federal Regulations (40
FR 48830). Those regulations, with
subsequent amendments, established
effluent limitations guidelines based
on use of the best practicable control
technology currently available (BPT)
for existing sources in the coal mining
point source category. These were fol-
lowed, on April 26, 1977, with final
BPT effluent limitations guidelines
for this category (42 FR 21380).

On September 19, 1977, the Agency
published proposed standards of per-
formance for new sources (NSPS)
within this category based on applica-
tion of the best available demonstrat-
ed control technology (42 FR 46932).
Many comments were received con.
cerning these proposed standards.
After consideration of these com.
ments, and incorporation of certain
adjustments, the Agency today pro-
mulgates final standards of perform-
ance for new sources in the coal
mining point source category.

The Agency is not at this time pro-
mulgating pretreatment standards for
new sources in this category, nor does
it intend to promulgate such standards
ih the future, because there are no
known situations in which such stand.
ards would be applicable. Nor Is the
Agency at this time promulgating
final regulations establishing effluent
limitations reflecting best available
technology economically achievable
(BAT) which were proposed on May
13, 1976 (41 FR 19841). The Agency in.
tends to promulgate BAT regulations
in 1980 after careful consideration of
the discharge of certain "priority pol-
lutants" from mines and preparation
plants in the coal mining point source
category. This review complies with
the settlement agreement approved by
the U.S. District Court for the District
of Columbia il Natural Resources D~e-
fense Council, et al v. Train, 8 ERC
2120 (D.C.D.C., 1976). During that
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review,- these new source. standards
will be reconsidered.

LEGAL AuimoRrrY
These standards of performance are

authorized by Section 306 of the Fed-
eral Water Pollution Control Act
("Act"), -as amended in 1977 by the
Clean Water Act, Pub. L.*95-217. This
section requires the. achievement by
new sources of a Federal standard of
performance determined by- the Ad-
ministrator to be achievable through
application.of the best available dem-
onstrated control technology, process-
es, operating methods, or other alter-
natives, -including, where practicable, a
standard permitting no., discharge of
pollutants.

Section 403(c) of the Act requires
the Administrator to issue to States
and appropriate water pollution con-
trol agencies information on the proc-
esses, procedures or operating meth-
ods which result in the elimination-or
reduction of the discharge of pollut-
ants in accordance with Section 306.
The "Developifient, Document" re-
ferred to below fulfills these require-
ments.

Finally, section 501(a) authorizes the
Agency to prescribe regulations as nec-
essary to carry out its functions under
the Act.

SUMMARY A BASIS OF EFFLUENT
LIMITATIONS GUIDELINES

The report entitled "Developmefit
Document for Performance Standards
for th6 Coal Mining Point Source Cat-
egory, May 1976," details the analyses
undertaken in support of.these regula-
tions and is available for inspection at
the EPA Public Information Refer-
ence Unit,-Room 2404, Waterside Mall,

-401 M Street; S.W., Washington, D.C.
20460, at all EPA regional offices, and
at State Water Pollution Control Of-
fices.-The report on the potential eco-
nomic effects of these' regulations is
also available for inspection at these
locations. Persons wishing to obtain
copies may write to the National Tech-
nical Information Service, Springfield,
Virginia 22151.

At the time of proposal -of perform-
ance standards on September "19, 1977
(42 FR 46932), interested persons were

* asked to submit written comment.'to
the Agency by November 18, 1977.
Copies of all public comments which
were received are available for inspec-
tion at the EPA Public Information
Reference Unit, -Room 2922 (EPA Li-
brary), Waterside Mall, 401 M Street,
S.W., Washington, D.C.

The regulations promulgated today
incorporate several adjustments to the
proposed standards of performance.'In
large part, these changes reflict-EPA's
consideration of the substantial num-
ber of comments-received from indus-
trial an. environmental groups. The
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comments are addressed In detail in
Appendix A to the preamble; major
issues and changes 'In the proposed
regulations are summarized below.

SUMMARY AND OuTnnE or IsSUEs AND
MAZoR CHANGES

The definition of "new source coal
- mine" used in these regulations is tied
closely to an identification number
system implemented by the Mining
Safety and Health Administration of
the Department of Labor ("MSRA"),
formerly the Mining Enforcement and
Safety Administration of the Depart-
ment of the Interior. MSHA requires
every coal mine operator to file a Noti-
fication of Legal Identity, which pro-
.vides information relating to mine
ownership and location (30 CFR Part
82). Upon reciept of these Notices, it
assigns Identification numbers to the
mines on a routine, first come-first
serve basis.

This Identification system offers
EPA a convenient vehicle for identify-
ing new source coal mines. If a mine
has received an MSHA number before
the promulgation date of these regula-
tions, it will be considered an existing
source and, therefore, will not be re-
quired to meet the standards of this
Part. -Conversely, if a mine receives a
number after the promulgation date
of these regulations, the mine consti-
tutes a new source and must satisfy
the requirements of this Part.

It-should be noted that in the pro-
posed NSPS (September 19, 1977), the
date for determining a "new source
coal mine" was the date the regulation
was proposed. However, in that pro-
mulgation of the regulation was de-
layed past one hundred and twenty
days after the date of proposal be-
cause the Agency needed additional
time to address the substantial
number of comments received on the
proposed regulation, the date for de-
termining a "new source coal mine" in
this final rule is the date this rule is
promulgated.

In some instanuces, however, the
MSHA identification system might not
yield a fair result. It is possible, for ex-
ample, that some delay in registration
could occur;, in that event, a mine
which was in existence when these
regulations were promulgated could be
classified as a new source. To avoid
this possibility, the regulations offer
an option. If a mine owner or operator
can demonstrate that contractual obli-
gations to purchase unique facilities or
equipment (as defined in 40 CFR Part
6, Appendix A) existed before the pro-
mulgation date of these regulations.

* his mine will be considered existing
rather' than new. To carry his burden
of proof, the owner or operator must
show that substantial contractual obli-
gations existed. A building contract
would qualify, for example, but not
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options to purchase or contracts termi-
nable at little or no loss. Similarly, the
"facilities" or "equipment" for Which
contracts are let must constitute items
of significant value, the purchase of
which represents a substantial com-
mitment to go forward with the com-
mercial endeavor. Such items include
structures, structural materials unique
to a particular site, and machinery,
process equipment or construction
equipment for use at a particular site.

Furthermore, a mine presently cate-
gorized as existing may subsequently-
be reclassified as new if it undergoes a -
"major alteration." Changes which are
substantial enough to create, In effect,
a new source would fall under the
term. However, normal eipansion of
mining operations would not be con-
sidered a major alteration and would,
therefore, not bring a site under these
regulations. Of course, determining
whether a particular change consti-
tutes a simple modification or a major
alteration ca4 be accomplished fairly
only on a case-by-case basis. This the
Agency will do, taking into account a
range of factors relating to mine oper-
ation and capital Investment (see Sec-
tion 434.110)(2) of the regulations). A
factor that will not be determinative
of whether a "major alteration" has
occurred is the acquisition of addition-
al land or mineral rights. The Agency
has deleted this criterion from the
proposed regulations becaue simple
legaL transactions do not necessarily
translate into creation of new point
sources. Nor do they indicate a present
Intention to increase mining activity.

COAL PREPARATION PLANrS ANI
Assoc AT AREsS

Although recycling is a common
practice, the Agency has deleted the
requirement that process water in
preparation plants be reused. There
are several reasons for this change.
First, reuse of process water Is essen-
tially a function of the economics of
operation of a preparation plant: sen-
sible operators will strive to achieve
recycle quite apart from the pollution
control aspect.

More importantly, most preparation
plants are surrounded by associated
areas. Common settling ponds service
the coal preparation plant and associ-
ated area. Discharges from the prepa-
ration plants often are channeled to
the common ponds rather than direct-
ly to navigable waterways. The dis-
charges from those ponds to navigable
waters, of course, are covered by these
effluent limitations" guidelines. But
since those limitations are expressed
in concentration terms, it is often im-
possible to apportion the pollution
coming from the preparation plant
discharges. Thus, there would be little
practical difference between regula-
tions containing a recycle provision
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and those that do not. And it Appears
that the recycle language would have
caused substantial confusion for those
involved in the permit drafting proc-"
ess.

LIMITATIONS'ON IRON
Among the effluent limitations im-

posed in these new source perform-
ance standards are maximum concen-
tration limits on iron. When these reg-
ulations were proposed, the daily
maximum limitation for total iron was
set at 3.5 mg/l. This figure provoked
several objections from'the industry to
the effect that a daily maximum of
only 1.17 times the 30 day average (set
at 3 mg/l in the proposed regulations)
was unrealistic. In response to these
objections, EPA reviewed its data and
has determined that it 'fails to sub-
stantiate the 3.5 limitation. Therefore,
in that other,effluent limitations foir
the coal mining point source category
have been based on long tWrm data in-
dicating that a daily -maximum of
twice the 30 day average can be main-
tained, final limitations promulgated
for total iron are 3.0 mg/i as a 30 day
average and 6.0 mg/l as a daily maxi-
mum.

WESTERN COAL MINES SUBCATEGORY

In the proposed new source perform-
ance standards for the .coal mining .
point'source category, the Agency es-
tablished a separate Subpartior West-
ern Coal Mines (Subpart F). Thaf ap-
proach was based on data indicating
that many Western-,coal mines are
able to discharge pollutants in lower
concentrations than Eastern coal
ihines. Factors offered to explain this
difference included the relatively more
even topography of Western mines,
the emphasis on conserving scarce
water supplies, and the lower concen-
tration of. pollutants in the geologic
formations being exploited. Proposed
standards of performance for this sub-
category were founded upon data
gathered from reports 6n NPDES per-
mits and' from sampling and analysis
at certain Western mines.

This proposed approach prompted
comments from the mining industry.
These comments pointed out 'that al-
though* many Western mines, defined
as those mines located west of the 100
meridian,- West Ldngitude, are located'
In more even -topography, still others
are situated in areas topographically
similar to Eastern coal fields.

EPA has reviewed this information
and believes that. insufficient data
presently exists to justify a regionally
based imposition of standards of per-
formance with respect to all pollutant
parameters covered by. these regula-
tions. However, 'such data. may be
forthcoming in the future. For exam-
ple, it is clear that many mines in cer-

- tain Western states are achieving total .
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suspended solids (TSS) limitations
more stringent than those applicable
to. Eastern mines. See 'the preamble'
-for proposed Standards of Perform-
ance for New Sources (42 FR 46933,
September 19, 1977) and for BPT Ef-
fluent Limitations and Guidelines (42
FR 21380, April 26, 1977).

If, in the future, available infdrma-
tion justifies separate consideration
for Western mines, this Subpart will,
be amended.
, Therefore, EPA today reserves Sub-
part F for that purpose. As an immedi-
ate me,asure, the Agency today excepts
from national regulations with respect
to TSS those States in Which mines
have demonstrated an ability to dis-
charge TSS in lower concentrations
than the effluent, limitations estab-
lished in these regulations. This ex-
ception means that persons initiating
mining activity in those States will re-
ceive TSS limitations based on the
best engineering judgment of the
State or Federal permitting authority
pursuant to Section 402(a)(1).

EXEMPTION FOR DISCHARGE RESULTING
FROM ExTAORDINARY VOLUMEs DUE
TO PRECIPITATION EVENTS

A number of coal ' mining companies'
and, environmental groups requested
clarification of the overflow exdmp-
tion contained in the proposed stand-
ards of performance.

While the language, in an attempt to
clarify, does differ, slightly from the
exemption in the BPT regulation, the
intent is the same. Simply put, each
discharger should design, construct
and properly- maintain his -contain-
ment or 'treatment facilities. The
treatment facilities should be con-,
structed to include the- volume which
would result from a "10-year/24-hour
precipit.;tiofi event" at the mine'or
preparation plant. A 10-year/24-hour
precipitation event is a measurement
of precipitation in inches of water
which can be found from the isoploVal
maps in "Rainfall Frequency. Atlas of
the U.S.," a publication'of the U.S. De-
Partment of Commerce. For example,
using the "10-year/24-hour precipita-
tion event" for Charleston, West Vir-
ginia, a treatment facility should be
constructed to include the volume of
water -that would result from 4 inches
of rain over the mine or preparation
plant area covered by the regulation.
-Should a 10-year/24-hour precipita-
tipn event of, a snow melt of equivalent
volume cause an overflow or discharge
of effluent that is not within the efflu-
ent limitations, that amount of over-
flow or discharge caused by the pre-
cipitation event will be allowed, pro-
vided that the treatment facility has
been- constructed, operated and main-
tained to meet the stated design: The
soundness and justification for the
specific design, construction, operation

and mnhintenance of the waste water
treatment facility is left to the opera-
tor or owner of the mine or prepara-
tion plant.

A change has been made In the pro-
vision to emphasize that the burden is
on the discharger to show that the ex-
emption 'is warranted. A technical cor-
rection will be made to the regulation'
based oh best practicable technology
currently available to clarify that that
meaning applies -to those regulations
also.

For a detailed discussion of this ex-
emption, see the preamble to the BPT
Effluent Limitations Guidelines (42
FR 21381-21382, April 26, 1977).

AREAS UNDER RECLAMATION

The proposed regulations added
Subpart E-Areas Under Reclamation,
but imposed no standards of perform-
ance due to on-going data collection
and analysis. The addition'of this Sub-
part occasioned numerous comments,
Environmental groups urged the
Agency, for example, to promulgate
standards of performance for Subpart
E because "areas under reclamation",
could use the same technology to,
comply with standards of performance
as are used for mine drainage originat-
ing from an "active mine area."
Others 'suggested that Subpart E
should address post-mining discharges
from closed, abandoned or orphaned
mines. Still others requested clear de
lineation of EPA FWPCA authority
and that of the Department of the In-
terior pursuant to the Surface Mining
Control and Reclamation Act of 1077
(Pub.. L. 95-87). It was further main-
tained that, specific effluent limita-
tions for discharges from areas under
reclamation would be inappropriate.

After close consideration of these
.comments, the Agency has chosen to
add Subpart E as originally proposed
because there is Insufficient informa-
tion to justify imposition of standards
of performance at, this tie for inac-
tive mines and areas under reclama-
tion.

EPA intends to propose BAT regula.
tions and revised new source per-
formance standards In 1979. As part of
this review, EPA will continue to
gather anA' 'analyze Information with
respect to water pollution originating
in surface'mines undergoing reclama-
tion and,, If warranted, may at the
time it proposes the revised 13AT llimi-
tations, propose standards of perform,
ance for Subpart E. r

ENVIRONMENTAL REVIEW OF NEW
SOURCE MINES PERMITS

General regulations governing the
application of NEPA to new source
permits were promulgated on January
11, 1977, (40 CFR Part 6 (42 FR 2450)).
EPA expanded these general regula-
tions by issuing a separate policy
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memorandum on the applicability of
NEPA to nev7source coal mines. -(A
summary of this guidance was includ-
ed in 42 FR 46932). :.The Agency re-
ceived-a number of comments on this
summary. Many comments requested
that NEPA review be extended to all
underground drift mines operating in
seams which have a potential for -pro-
ducing acid mine drainage. They fur-
ther maintained that the adverse po-
tential of post-mining "discharge was
sufficiently high to warrant automatic
NEPA review of all mines. Other com-
ments took a different view, arguing
that NEPA review be contingent upon
factors relating to down-stream water
use.

As the Agency explained in the
policy memorandum, environmental
assessments of new source coal mines
should be based upon mine size
(design annual tonnage) and mining

. method (surface or -underground). If
the assessment suggested that a site

ma'y pose a significant risk of major
environmdntal impact to the environ-
ment (in accordance with- 40 CFR 2450
et seq.), an EIS would be prepared.

'This review could be triggered by ap-
propriate evidence relating to any of
the following: archaeological sites, sen-
sitive ecosystems, habitats of endan-
gered species, historical sites, wild and
-scenic rivers, 'wetlands, prime agricul-
tural lands, significant surface water
or ground water pollution, recreation-
al land uses, air quality, noise level,
community integrity and quality of

-life, mining in a saturated zone, pres-
ence of overburden! with a potential
.for producing acid mine drainage,
steep slope mines (over 25 percent),
hining in an alluvial valley floor, and

other criteria based on characteristics
of particular regions.

The Agency believes that this ap-
proach is sound- and fully comports
with all legal requirements.

A number of comments were re-
ceived addressing the EPA draft docu-
ment "Best Practices for, New Source
Surface and Underground Coal
Mines." They requested that this draft
document be reappraised in light of
the regulations rdquired by the Sur-
face Mining Control and Reclamation
Act of 1977 (Pub. L. 95-87). , EPA"
agrees and will dontinue to work dlose-
ly- with the Department of Interior's
Office- of Surface Mining in those
areas where these. regulations affect
the same activities. When final regula-
tions are promulgated by the Depart-

a jnent of the Interior, EPA will review
the regulations and will issue, as ap-
propriate, further guidance to Region-
al Administrators regarding the con-
tinued applicability of "best practice
procedures."

EcoNouIc IMPAcr ANALYsIs

The report. "Economic Impacts of
Effluent Guidelines, Coal Mining"
which supports these regulations, con-
cludes that these new source perform-
ance standards should not significant-
ly affect prices, production, employ-
ment, or balance of trade. The stand-
ards are predicted to cause 1985 raw
coal prices to increase up to 32 cents
per ton; this represents an average
cost increase of no more than 1.6 per-
cent. The economic analysis Indicated
that the higher price is expected to
reduce 1985 demand from 897 to 894
million tons, a decrease of 0.3 percent.
Assuming 12000 BTU per pound of
coal, this annual reduction would ap-
proximate 72x10 12 BTU. These esti-
mates which were based upon an earli-
er analysis done for the Agency, differ
from current Administration estimates
of approximately 1.2 billion tons" of
coal demanded In 1985. However,. the
price and proportionate production
impacts are expected to be similar.

The' proposed preparation plant
standards of performance were pre-
dicted to Increase the cost of prepared
coal up to seven cents per ton. .This In-
crease was, approximately 3.5 percent
of the $2.00 per ton charge for coal
cleaning and proportionally less of the
cost of prepared qoal. No significant
change in the demand for cleaned coal
was expected to result from the regu-
lation.

These promulgated regulations
remain substantially unchanged, from
the proposed regulations. thus. the
economic analysis remains applicable.
However, these promulgated regula-
tions have removed the requirement
for preparation plants to recycle their
waste streams. This could to some
small extent ease economic impacts of
the regulations.

For both coal mines and preparation
plants, capital requirements through
1985 will total approximately $126 to
$161 million. This Is less than 2 per-
cent of the eight to eleven billion dol-
lars which the coal industry is expect-
ed to spend for capital expansion
during this period.

The requirement to prepare Regula-
tory Analyses is governed by Execu-
tive Order 12044. EPA adopted guide-
lines to implement this policy. Al-
though not necessary, the economic
analysis prepared in support of this
regulation fulfills the requirements of
the executive order.

MONITORING

Raw process waste water or raw
mine drainage at some mines and
preparation plants may contain a pol-
lutant controlled by this Part In unde-
tectable or Insubstantial quantities, or
at substantially lower concentrations
than allowed by the *standard of per-
formance. If that is the case, the
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Agency may allow by permit less fre-
quent monitoring of those parameters
than Is required for other pollutants
In the discharge (see 40 CFR Part
125.27). A less frequent schedule in
some circumstances may still be suffi-
cient to assure that no change in con-
centrations is occurring. Such modifi-
cations in monitoring requirements
will be considered on a case-by-case
basis.

SMALL Busrmmss ADnmis s TIoN
LOANS

Section 8 of the FWVPCA authorizes
the Small Business -Administration,
through its economic disaster loan
program, to make loans to assist cer-
tain small business concerns in effect-
ing additions or alterations to their
equipment, facilities, or methods of
operation so as to meet water pollu-
tion control requirements under the
FWPCA. These loans exist to aid con-
cerns likely to suffer substantial eco-
nomic injury without such assistance.

For further details on this Federal
loan program, write to EPA, Office of
Analysis and Evaluation (WH1-586),
401 M Street, S.W., Washington, D.C.
20460.

Dated: December 20, 1978.
DOUGLAS M. COSTLE

Administrator.
Part 434 is amended as follows-

Subpart A-General Definitions
1. In § 434.11, paragraph (i) is added

as follows: t

§434.11 General Definitions.

(1) The term "new source coal mine"
shall mean a coal minewhich: -

(1) was not assigned the applicable
Mining Safety and Health Administra-
tion (MSHA) identification number
under 30 CFR Part 82 prior to the plto-
mulgatlon date of these new source
performance standards and which, at
such date,% had no contractual obliga-
tion to purchase unique facilities or
equipment as defined in Appendix A
of 40 CFR Part 6, Guidance on Deter-
mining a New Source, or

(2) Is determined by the Regional
Administrator to congtitute a "major
alteration" in accordance with 40 CFR
Part 6 Appendix A (even if the appli-
cable MSHA Identification number is
assigiTed prior to the promulgation
date of new source performance stand-
ards). In making this determination,
the Regional Administrator shall take
into account the occurrence of one or
more of the following events, in con-

- nection with the mine for which the
NPDES permit is being considered,
after the date of promulgation of ap-
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plicable new source performace stand-
ards:

(i) A mine operation initiates extrac-
tion" of a coal seam not previously ex-
tracted by that mine;

0ii) a 'mine operation discharges into
a drainage area not previously affect-
ed by waste water discharges from the
mine;
. (iii) a mine operation causes exten-
sive new surface disrupion;

(iv) a mine operatioh initiates con:
struction of a new shaft, slope, or
drift;

. (v) a mine operation makes sgnifi-
cant capital investment'in additional
equipment or additional facilities;

(vi) such other factors, as the Re-
gional Administrator deems relevant.

Subpart B-Coal Preparation-
Plants and Associated Areas

2. Section 434.25 is added as follows:

§ 434.25 Standards of performance for
new sources

(a) The following limitations estab-
lish the concentrations of pollutants
which may be discharged by a point
source subject to'the provisions of this
subpart after application of the-best
available demonstrated control tech-
nology:

(1) Discharge of pollutants shall not.-
exceed the following limitations if dis-
charges from that point source nor-
mally are acidic prior to treatment:

Effluent limitations

Average of daily
Effluent Maximumlor values for 30'

characteristics any" I day consecutive days. shall not
exceed-

Milligramns per liter

,TSS . ......... 70.0 35.0.
Iron. total.... 6.0 3.0'
Manganese,

charge from a bypass system, resulting
from a 10-year/24-hour. or larger pre-
cipitation event or from a snow melt,
of equivalent volume, from facilities
designed, constructed; and maintained
to contain or treat the volume of
water whiich would result from a 10-
year/24-hour precipitation event, shall
not be subject to the limitations set
fortl. in paragraph (a) of this section.

(c) Where the application of neutral-
ization and sedimentation treatment
technology results in an inability to
comply with the manganese limitation
set forth in paragraph (a) of this sec-
tion, the permit issuer may allow the
pa level in the final effluent to be ex-
ceeded toa small extent in order that
the, manganese limitation in para-
graph (a) of this section will be
achieved.

Subpart C-Acid or Ferruginous Mine
Drainage Subcategory.

3. Section 434.35 is added as follows:

§434.35 'Standards of performance for
new sources.

(a) The following limitations estab-
lish the concentrations of pollutants
which may be discharged by a point
source subject to the provisions.of this
subpart after application of the best,
available demonstrated control tech-
nology:

Effluent limitations

Average of daily
Effluent Maximum for values for 30

characteristics any i day- consecutive days
shall not
exceed-

Milligrams per lter

0.0 ,io35.0
Iron. total ......... 6.0 3.0-
Manganese, - ,

total.__............ 4.0 2.0
pH._.-........ within the range of f to 9

tow ................ 4.0 t r 20 'Theso£9 TSS linitations shall not apply to dis-
PH .... ................. . within the range of to 9 , charges from coal mines located in the following

States Colorado. Montana, North Dakota, South
(2) Discharge of pollutants shall not Dakota, Utah, and Wyoming. In these States, T53limitations shall be-determined on a case-by-case

exceed the following limitations, if dis- basis.

charges from that point source nior- .

mally are alkaline prior to treatmentz, (b)- Upon satisfactorlr demonstration
ma__arealaieroroteatmnt_ by the discharger, any overflow, in-

Effluentlimitatlions crease in volume-of a discharge, or dis-
___ -__ charge from a bypass system, resulting

/ Average of da.U from a 10-year/24-hour or larger pre-
Effluent Maximum for values for 30 cipitation event or from a snow melt

characterstis, any I day consecutive days of equivalent volume, from facilities'
shall not designed, constructed, and maintained
exceed- to contain or treat the volume of

Mllllgra!s per liter - water which would result from a 10'
year/24-hour precipitation event,-shall

TSS ....... 70.0 - - 35.0 not- be 'subject to the limitations set
Iron, total .. .6.0 .3.0 foith in praragraph (a) of this section.
pH ............-........... within the range of i6to 9 (C) Drainage which, is not .from an

active mining area shall not be, re-
(b) Upon satisfactory'demonstration - quired to meet the limitations set

by the discharger, any' overflow, in- forth in paragraph -(a) of this section
crease in volume of a discharge, or dis- as long as such drainage is not com--

mingled with untreated mine drainage
which Is subject to the limitations In
paragraph (a) of this section.

(d) Where the, application of neu-
tralization and sedimentation treat
ment technology results in an inability
to comply with the manganese limita.
tion set fbrth in paragraph (a) of thig
section, the permit issuer may allo
the pH level in the final effluent to be
exceeded to a small extent in order
that the manganese limitation in parn.
graph (a) of tlis section will be
achieved.

Subpart D-Alkaline Mine Drainage
Subcategory

4. Section 434.45 is added as follows:

• 434A5 Standards of performance for
new sources. t

(a) The following limitations estab-
lish the concentrations of pollutants
which may be discharged by a point
source subject to the provision. of this
subpart after application of the best
available demonstrated control tech-
nology:

Effluent limitations

Average of daull
Effluent Maximum for valus for 30

characteristics any 1 day consecutivo days
shall not
exceed-

Milligrams per liter

SS 70.0 '35.0
Iron, totql ........... 1.01 3.0
pH. ............ within the range of a to 9

'These TSS limitations shallinot apply t6 dio-
charges from coal mines located In the following
States: Colorado, Montana, North.Dakota, South,
Dakota, Utah, and Wyoming. In these States, TSO
limitations shall be determined on a case-by.ca
basis.

(b) Upon satisfactory demonstration
by the discharger, any overflow, in-
crease in volume of a discharge, or dis-
charge from a bypass system, resulting
from a 10-year/24-hour or larger pre-
cipitation event or from a snow melt
of equivalent volume, from facilities
designed, constructed, and maintained
to contain or treatthe volume of
water which would result from a 10-
year/ 4-hour precipitation event, shall
not be subject to the limitations set
forth in paragraph (a) of this section.

(c) Drainage which is not from an
active mining area shall not be re-
quired to meet the limitations set
forth in paragraph Ca) of this section
as long as such drainage is not com-
mingled with untreated mine drahnage
which is subject to the limitations in
paragraph (a) of this section.

5. Subpart E is added as follows,
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Subpart E-Areas Under Reclamation
Subcategory

§ 434.50 Applicability; description of the
areas under reclamation subcategory.

§ 434.55 [Reserved]

§434.50 Applicability; description' of the
areas under reclamation subcategory.

The provisions of this subpart are
applicable to discharges from surface
mining areas where grading has been
completed and -the area of land is
bonded by an appropriate reclamation
bond.

§ 434.55 [Reserved]

6. Subpart F is.added as'follows:

Subpart F-Western Coal Mines Subcategory

§ 434.60 Applicability;, description of the
Western coal mines subcategory.

§ 434.65 [Reserved]

§ 434.60 Applicability; description of the
western coal mines subcategory.

The provisions of this subpart are
- applicable to mine drainage resulting
from the mining of coal of any rank
including but not limited to bitumi-
nous, lignite, and anthracite from
mines located west of the 100-degree
meridian.

'§ 434.65 [Reserved]

APPexNix A

SUMMARY OF RUBIC TARTICIPATION

Prior to this publication, the Environmen-
tal Protection Agency set forth in substan-
tial detail factual determinations supporting
the - promulgation ,of these regulations.
These appeared in the Notice of Final Rule-
making for existing sources (BPT) in the
Coal Mining Point Source Category, pub-
lished April 26, 1977 (42 FR 21380) and In
the notice of Public Review Procedures,
published October 6, 1973 (38 PR 21202).
Moreover,-the Development Document for

-Final Effluent Limitations Guidelines and
New Source Performance Standards for the
Coal Mining Point Source Category and the
document entitled Economic Impact of In-
terim Final Effluent Guidelines on the US.
Coal Mining Industry support these regula-
tions. The public had opportunity to review
these studies (42 FR 46932).

The following pakties submitted written
comments: West Virginia Citizen Action
Group Salt River Project; Dechert, Price
and -Rhoads (for Westmoreland Resources);
A.T. Massey Coal Company; Peter Kiewit
Sons' Company;, Island Creek Coal Compa-
ny; Consolidation Coal Company; United
States.Steel Corporation; AMAX Coal Com-
pany; State of West Virginia, Office of the
Attorney General; State of West Virginia,
Department of Natural Resources; Ken-
tucky Coal Association Incorporated; Penn-
sylvania Power and Light Company;, Jack
McCormack and Associates; National Coal
Asociation; State of Utah, Office of the
Governor; The North American Coal Corpo-
ration; The State of North Dakota: Com-
monwealth of Pennsylvania, Department of
Environmental Resources; Duquesne Light.
Trout Unlimited; The Pittsburgh and
Midway- Coal Mining Company; the United

States Environmental Protection Agency,
Region VIII; Utah Power and Ight Compa-
ny; Ashland Coal Company Incorporated;
Dow Chemical, U.S.A.: Texas Utilities Gen-
erating Company; CF & I Steel Corporation:
Peabody Coal Company;, Knife River Coal
Mining Company; Save Our Cumberland
Mountains; East Tennessee Research Corpo-
ration; Utah International Incorporated:
Bethlehem Steel Corporation; The Pittston
Company Coal Group; The West Virginia
Highlands Conservancy; National Mines
Corporation; United States Department-of
the Interior, and the Honorable Robert H.
Molihan, House of Representatives.

(1) The Agency received comments ques-
tioning exemptions for discharges of ex-
traordinary volume due to precipitation'
events. Some of these requested that EPA
employ the same language that It used in
the BPT regulations, EPA has decidedto
modify that language but only to clarify the
earlier statement. For a full discussion of
this provision, see the preamble to these
regulations.

(2) EPA received numerous comments con-
cerning Its definition of "new source coal
mine." The majority of comments agree
with the Agency decision to ground the de-
termination upon the identification number
system of the Mining Safety and Health Ad-
ministration of the Department of Labor
("MSHA"). One comment maintained, how-
ever, that, as the MSHA Identification
system deals with mine operation, Its use
here would violate Section 306(a)(2) of the
Clean Water Act, which ties' the definition
of "new source" to time of construction.
The Agency agrees that commencement of
construction Is critical In this regard. Conse-
quently, the regulations allow a mine owner
or operator to demonstrate that construc-
tion occurred prior to the promulgation
date of these regulations. A successful dem-
onstratiorn would rebut the presumption cre-
ated by the time of Issuance of the MSHA
number.

Other comments requested a definition
for "existing" sources. This definition Is not
necessary because any source which is not
"new" is, by implication, "existing."

EPA also received comments concerning
"major alterations" of coal mines. One
argued that the guidance criteria estab-
lished in the wigulations is too vague, but
failed to offer any specific alternative lan-
guage. EPA has decided to retain these cri-
teria because It believes them to be suffi.
clent. They provide specific guidance to Re-
gional Administrators who must make these
case-by-case decisions, and also put owners
and operators on notice In this regard.
These criteria allow needed discretion and
maintain a national uniformity in decision
making.

Another comment suggested that "major
alterations" be linked to degradation of
water quality. Although in a given case, deg-
radation alone could prompt a decision that
a major alteration has occurred. EPA dis-
agrees that this, or any other single crite-
rion, should exclusively govern the determi-
nation. There are too many factors which
indicate major operational change to exclu-
sively rely on one.

(3) Numerous comments were received
concerning Subpart E-Areas under Recla-
mation. Many of these comments asked
EPA to Include standards of performance
for discharges from deep mines after closure
and cessation of mining activity. The
Agency declines to do so becamuse It has In-

sufficlent-data at this time to impose limita-
tions on Inactive mine discharges. BAT limi-
tations, however, may Impose effluent limi-
tatins for discharges from areas under rec-
lamation.

Other commenters noted that these regu-
lations set forth no clear distinction be-
tween EPA control of coal mine discharges
and that of the Office of Surface Mining of
the Department of the Interior. EPA and.
the Department of the Interior are working
together to ensure that these new source
performance standards w-Mll neither Jeopar-
dize the efforts of the agencies nor unfairly
burden the industry.

Finally, some commenters prefer regula-
tion of discharges from areas under recla-
mation by other than effluent limitations.
Once again, the lack of sufflcient data pre-
eludes adoptlon of this suggestion. This pos-
sibility will receive attention during BAT
review.

(4) With respect to the proposed maxi-
mum daily limitations for total Iron. com-
menters complained that the 3.5 mg/i figure
was too stringent. In these regulations. EPA
has amended that standard to 6.0 mg/l. For
a discussion of its reasons, see the preamble
to these regulations.

(5) EPA received comments on Subpart
P-Western Coal Mines. They requested de-
letion of the category or, in the alternative.
the Imposition of total suspended solid limi-
tations Identical to those imposed in the
rest of the Nation. In response, EPA has re-
moved the TSS limitations set forth in the
proposed new source performance stand-
ards. The effect is that TSS limitations for
western mines will reflect best engineering
Judgment on a case-by-case basis. For a
fuller discussion, see the preamble to these
regulations.

(6) Industry commented that the TSS
limitations are too stringent. The Agency
carefully considered this objection: it be-
lieves that these standards reflect the best
available demonstrated control technology
in the industry.

Another comment suggested that EPA
base TSS limitations on ambient total solids
in the receiving stream. Because new source
performance standards are technology-
based, It would be inappropriate to key the
regulations to receiving water quality.

Finally, one comment asserted that EPA
should prepare a cost-benefit analysis focus-
lag solely on removal of total suspended
solids. EPA believes that Its more broad eco-
nomic analysis is both appropriate and ade-
quate.

(7) Certain comments questioned the pH
limitation with respect to manganese. In the
proposed new source performance stand-
ards, EPA authorized exceedance of the
upper pH limit to 9.5 when necessary to
meet the manganese limitation. Comments
asked EPA to abandon the 9.5 ceiling and to
adopt n its place the approach contained in
the EPT regulation. That regulation allows
exceedance "to a small extent:* Upon con-
solidation, EPA has reinstated the BPT lan-
guage, in order to maximize discretion in
the permit issuing authority.

(8) EPA received numerous comments
concerning Its recycling proposal. Specifical-
ly, these comments requested guidance on
the amount of process waste water that
must be returned to the process. Because
EPA has decided not to require recycling.
these inquiries require no response.

(9) State officials commented that EPA's
decision to forego regulation of post-mining
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discharges at this time will unfairly burden
their regulatory programs. They also main-
tained that the continuation of non-uniform
state standards would influence the location
of new industry.

Although these allegations may be true.
EPA cannot impose effluent limitations in
the absence of sufficient data. The Agency
will study the post-mining discharge prob-
lem and promulgate standards, as appropri-
ate, in conjunction with its BAT review of
this point source category.

(10) One comment asked EPA to conduct
specific economic impact analyses on indi-
vidual mining districts. EPA believes that its
nationwide analysis adequately considers re-
gional impacts of the regulations.
. (11) Several commenters contended that
discharges from preparation plant associat-
ed areas are not point source discharges and
that, therefore, these regulations should
not apply. EPA's study of the industry re-
veals the contrary: most discharges are from
point sources. Consequently, we decline to
remove coal preparation plant associated
areas from coverage. Of course, only point
sources as defined in the Act are covered.

(12) EPA received comments from numer-
ous private interests regarding the proce-
dures for environmental review of new
source coal mine permits. Although not a
part of these regulations, EPA had dis- -
cussed these procedures in the preamble to
the proposed new source performance
standards for this point source category (42
FR 46932). At that time, it outlined a
method which expands upon the general
NEPA regulations .by using screening proce-
dures to identify coal mines that are most
likely to have significant impact on the en-
vironment. Under that scheme. EPA would
use two criteria, the rate of production and
the mining method, as preliminary indica-
tors of environmental impact, and, thus, of
the need for an environmental impact state-
ment.

Some of, the comments preferred to this
approach a full NF9PA review of all under-
ground drift mines operated in pitching
seams, due to the risk of acid mine drainage.
Others wanted NEPA review if a mine could
significantly affect a watershed. After con-
sideration of these comments, EPA has de-
cided to retain *the procedures. First, the
Agency believes that the propriety of envi-
ronmental review should not be determined
on narrow grounds. This method carefully
avoids, that consequence. Second, this ad-
ministratively expedient procedure will help
to shorten the time required to determine
whether full 'NEPA review is warranted;
other suggested procedures would extend
this time unnecessarily.

Finally, commenters noted, that EPA's
draft document, "Best Practice for New
Source Surface and Underground Coal
Mines," overlapped regulations established
under the Surface Mining Control and Rec-
lamation Act of 1977 (Pub. L. 95-87). EPA is
aware of the Department of the Interior's
parallel role in regulating coal mines; conse-
quently, the Agency will continue to work
closely with the Office of Surface Mining of
that Department to ensure that mutual reg-
ulatory efforts are neither duplicative nor
conflicting.

[FR Doc. 79-1048Filed 1-11-79; 8:45 am]
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[41-10-35-M]

Title 42-Pulic Health

CHAPTER "IV-HEALTH CARE FI-
NANCING ADMINISTRATION, DE-
PARTMENT OF HEALTH, EDUCA-
TION, AND' WELFARE

SUBCHAPTER B-MEDICARE PROGRAM

PART 405-FEDERAL HEALTH INSUR-
ANCE FOR THE AGED AND-DIS-
ABLED

Payment Under Medicare for Items
and Services Furnished- by Indian
lealth " Service Hospitals and

Skilled Nursing Facilities /

AGENCY: Health Care Financing Ad-
ministration (HCFA), HEW.
ACTION: Final Rule.
SUMMARY: These amendments
1ermit payment for items and services
furnished Medicare beneficiaries by
hospitals and skilled nursing facilities
of the Indian Health Service (IHS).
The amendments implement Section
1880(a) of the Social Security Act,
which was added by Section 401 of the
Indian Health Care Improvement Act
(Pub. L. 94-437). With certain excep-
tions, Medicare payment, could not
previously be made for these services
because of the general statutory pro-
hibition against Medicare payment for
services furnished by Federal provid:
ers.

DATE: Effective January 12, 1979.
FOR -FURTHER INFORMATION,
CONTACT:

Mr. John B. Russell,- Medicare
Bureau, Health Care Financing Ad-
ministration, Room 1H-5 East Low
Rise Building, Baltimore, Maryland
21235 (301) 594-8260.

SUPPLEMENTARY INFORMATION:
Section 401 of the Indian Health Care
Improvement Act (Pub. L. 94-437), en-
acted on September 30, 1976, author-
ized Medicare payment -for services
furnished by IHS hospitals and skilled
nursing facilities to Medicare benefi-
ciaries. (See Section 1880 of the Social
Security. Act 42 U.S.C. 1395qq.)

The Medicare statute (title XVIII of
the Social Security Act ) generally pro-
hibits payment (other than for emer-
gency services) (1) to any Federal pro-
vider of services, except those provid-
ing services to the general public as
community institutions or agencies,
(2) to any provider for items or serv-
ices which the provider is obligated
under a law of the United States or
contract-with the United States to fur-
ni .h at public expense, and (3) for
items or'services which are paid for di-

rectly or indirectly by a governmental
entity, whether or not the Medicare
beneficiary was otherwise entitled to
free care. (See Sections 1814(c),
1835(d), and 1862(a)(3) of the Act.)
Therefore, prior to enactment of Pub.
L. 94-437, payment could not be made
under Medicare for services (other
than emergency services) furnished by
IHS hospitals and skilled nursing facil.
ities (SNFs), eccept in the case of cer.
tain hospitals in Alaska that had been
determined to be serving the general
public as community institutions, Now
Medicare payment can be made for
services furnished by an IHS hospital
or SNF, whether or not the Medicare
beneficiary who receives the services is
otherwise entitled to free care from
the IHS,

A Notice of Proposed Rulemaking
(NPRM) was published in the FEDERAL
REGISTER on August 8, 1971 (42 IFR
39995). The NPRM proposed to extend
Medicare coverage also to certain serv-
ices furnished in Veterans Administra-
tion (VA) hospitals under section
115(a) of the Veterans Omnibus
Health Care Act (Pub. L. 94-581).
However, these provisions cannot be
implemented until a number of admin
istrative issues are resolved by the VA
and the Department of Health, Educa-
tion, and Welfare, as provided by sec-
tion 115(a) of Pub. L. 94-581. We are
concerned that, under these circum-
stances, amending the regulationts
would be misleading or confusing. For
this reason, the proposed extension to
VA hospitals has been omitted from
these final regulations. When agree-
ment on these administrative ques-
tions is reached between the Depart-
ment and th& VA, implementing regu-
lations will be published in a new
NPRM.

COMMENTS RECEIVED AND RESPONSES

Nine comments were received'with
regard to the NPRM. A summary of
the comments and the Department's
responses follow:

1, One group of comments related to
the proposed amendments on VA fa
cility coverage. Since those amend-
ments have been deferred for publica-
tion in a future NPRM, these com-
ments will be considered in the redraft
of that NPAM.

2. Another group efidorsed the pro-
posed amendments related to IHS hos-
pital and extended care coverage, ex-
pressing the view that they would
result in improved utilization of medi-
cal services.

3. One commenter objected to one
Federal agency (HCFA) reimbursing
another Federal agency (IHS) for serv-
ices the latter is required to furnish
without charge.

Since the reimbursement for these
services is required by Section 1880 of
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