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Plaintiff United States of America, on behalf of the United States Environmental 

Protection Agency (“U.S. EPA”), jointly with Plaintiff the State of Ohio (the “State”), on behalf 

of the Ohio Environmental Protection Agency (“Ohio EPA”), have filed a complaint in this 

action concurrently with this Consent Decree, alleging that the Defendant, the City of Lima 

(“Lima”), violated Section 301(a) of the Clean Water Act (“CWA”), 33 U.S.C. § 1251 et seq., 

and regulations promulgated thereunder; Chapter 6111 of the Ohio Revised Code (“O.R.C.”) and 

rules promulgated thereunder; and certain terms and conditions of the National Pollutant 

Discharge Elimination System (“NPDES”) permit issued to Lima pursuant to the CWA relating 

to the municipal wastewater treatment plant (“WWTP”) and Sewer System owned and operated 

by Lima. 

WHEREAS, the Lima Sewer System serves approximately 18,000 households; 

WHEREAS, Lima represents and has presented documentation to the United States and 

Ohio that it has taken steps to date to study and improve the collection system and WWTP, 

reducing combined sewer overflow (“CSO”) discharges and associated environmental effects, 

including but not limited to:  installation of a storage interceptor system with real-time controls; 

expansion of the WWTP to provide additional primary treatment, secondary treatment, and 

nitrification; replacement of the Taflinger sewer; installation of five CSO screen treatment 

facilities; inspection of manholes; acquisition of property for possible CSO storage; and 

replacement and rehabilitation of river gates and in-line storage gates; 

WHEREAS, Lima previously developed a Combined Sewer Overflow Long Term 

Control Plan, which was accepted by Ohio EPA on December 9, 1999; 

WHEREAS, Lima represents and has presented documentation to the United States and 

Ohio that it has taken steps to date to address sanitary sewer overflow (“SSO”) discharges, 
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including but not limited to:  conducting SSO field investigations; hydraulic modeling; 

preparation of a general plan to abate SSOs; rehabilitation of various sources of inflow and 

infiltration; and design work for Lost Creek pump station improvements; 

WHEREAS, Lima developed an Integrated Plan using U.S. EPA’s guidance entitled 

“Integrated Municipal Stormwater and Wastewater Planning Approach Framework” dated May, 

2012 (the “EPA Framework.”) 

WHEREAS, Lima has continued to implement projects to maintain the existing WWTP, 

including the recent completion of a Rehabilitation Project, which included replacing critical 

equipment and adding redundancy to the WWTP’s electrical system, has pursued methods 

through pilot testing to provide biological treatment for peak wet weather flows, has bid the 

rehabilitation of one of the two major interceptors, and is completing design of a replacement 

project for other critical portions of the WWTP; 

WHEREAS, the United States, Ohio, and Lima (the “Parties”) recognize, and this Court 

by entering this Consent Decree finds, that this Consent Decree has been negotiated in good faith 

and will avoid prolonged and complicated litigation among the Parties, and that this Consent 

Decree is fair, reasonable, and in the public interest. 

NOW, THEREFORE, before the taking of any testimony, without the adjudication or 

admission of any issue of fact or law except as provided in Section I (Jurisdiction and Venue) 

below, and with the consent of the Parties, it is hereby ORDERED, ADJUDGED, and 

DECREED as follows: 

I. JURISDICTION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action pursuant to 

Section 309(b) of the CWA, 33 U.S.C. § 1319(b), and 28 U.S.C. §§ 1331, 1345, 1355.  This 
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Court also has personal jurisdiction over the Parties to this action.  Venue is proper in this 

District pursuant to Section 309(b) of the CWA, 33 U.S.C. § 1319(b), and 28 U.S.C. §§ 1391(b) 

and 1395(a). The Complaint states claims upon which relief may be granted.  Authority for the 

United States to bring its action is vested in the United States Department of Justice pursuant to 

Section 506 of the CWA, 33 U.S.C. § 1366, and 28 U.S.C. §§ 516 and 519; authority for Ohio to 

bring its action is vested in the Ohio attorney general pursuant to O.R.C. §§ 6111.07 and 

6111.09. This Court has supplemental jurisdiction over the state law claims asserted by Ohio 

pursuant to 28 U.S.C. § 1367. 

2. For the purposes of this Consent Decree, Lima waives any and all objections that 

it might have to the Court’s jurisdiction and to venue in this District.  Lima shall not challenge 

the terms of this Consent Decree or this Court’s jurisdiction to enter and enforce this Consent 

Decree. 

II. APPLICABILITY AND BINDING EFFECT 

3. This Consent Decree shall apply to and be binding upon the United States, on 

behalf of U.S. EPA; Ohio, on behalf of Ohio EPA; and upon Lima, its successors and assigns, its 

officers, directors, employees, and agents in their capacities as such, and all other persons and 

entities as provided for in FED. R. CIV. P. 65(d).  In any action to enforce this Consent Decree, 

Lima shall not raise as a defense the failure of its officers, directors, agents, servants, contractors, 

employees, or any other persons or entities provided for in FED. R. CIV. P. 65(d) to take any 

actions necessary to comply with the provisions of this Consent Decree. 

4. If Lima seeks to name a successor in interest to assume any or all of its interests 

in, or operating role with respect to, the Sewer System or WWTP, Lima may request 

modification of this Consent Decree from Plaintiffs to amend this Consent Decree in accordance 
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with the role to be assumed by the proposed successor in interest.  Upon such request, the Parties 

shall discuss the matter. If the Parties agree on a proposed modification to the Consent Decree, 

they shall prepare a joint motion to the Court requesting such modification and seeking leave to 

join the proposed successor in interest.  If the Parties do not agree, and Lima still believes 

modification of this Decree and joinder of a successor in interest is appropriate, it may file a 

motion seeking such modification in accordance with FED. R. CIV. P. 60(b); provided, however, 

that nothing in this Paragraph is intended to waive Plaintiffs’ right to oppose such motion and to 

argue that such modification is unwarranted.  If this Consent Decree is modified to allow a 

successor in interest to assume any or all of the obligations hereunder, Lima shall give written 

notice of and provide a copy of this Consent Decree to any such successor in interest prior to 

transfer of ownership or operation of any portion of its WWTP or Sewer System.  Lima shall 

provide Plaintiffs written notice of the prospective transfer, together with a copy of the proposed 

written agreement, at least 30 days prior to any such transfer.  Any attempt to transfer ownership 

or operation of the Facilities without complying with this Paragraph constitutes a violation of this 

Decree. 

5. Lima shall provide a copy of this Consent Decree to all supervisors employed by 

the City of Lima and contractors with responsibility for compliance with any provision of this 

Decree or for work performed under this Decree.  Lima shall condition any contract for work 

performed under this Decree upon performance of the work in conformity with the terms of this 

Consent Decree.  The requirement to provide a copy of this Consent Decree will be satisfied if 

Lima provides a link to the Lima website where the Consent Decree can be found. 

6. In any action to enforce this Consent Decree, Lima shall not raise as a defense the 

failure by any of its officers, directors, employees, agents, or contractors to take any actions 
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necessary to comply with the provisions of this Consent Decree. 

III. OBJECTIVES 

7. It is the express purpose of the Parties in entering into this Consent Decree to 

further the objectives of the CWA, as enunciated at Section 101 of the CWA, 33 U.S.C. § 1251, 

and the objectives of O.R.C. Chapter 6111, including but not limited to restoring and maintaining 

the chemical, physical, and biological integrity of the Receiving Waters.  All plans, reports, 

construction, and other obligations in this Consent Decree or resulting from the activities 

required by this Consent Decree will have the objective of ensuring Lima’s full compliance with 

the CWA and O.R.C. Chapter 6111. 

IV. DEFINITIONS 

8. Unless otherwise defined herein, terms used in this Decree shall have the meaning 

given to those terms in the CWA, 33 U.S.C. § 1251 et seq., the regulations promulgated 

thereunder at 40 C.F.R. Part 122, O.R.C. Chapter 6111, the regulations promulgated under that 

Chapter, and Lima’s NPDES Permit No. 2PE00000* MD and any successor permits.  The 

following definitions shall apply to the terms used in the Consent Decree: 

a. “Achievement of Full Operation” shall mean completion of construction 

and installation of equipment or infrastructure such that the equipment or infrastructure has been 

placed in full operation, and is expected to both function and perform as designed, plus 

completion of modified operations and maintenance manuals.  This specifically includes all 

control systems and instrumentation necessary for normal operations and all residual handling 

systems.  Certain specified CSO Control Measures and SSO Control Measures set forth in 

Lima’s CSO/SSO Control Measures Plan may consist of separate components.  For those 
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specified Control Measures, “Achievement of Full Operation” shall not be achieved until the last 

component is completed. 

b. “Appendix A” shall mean Appendix A:  CSO/SSO Control Measures 

Plan, attached to and incorporated into this Consent Decree. 

c. “Appendix B” shall mean Appendix B:  Post Construction 

Monitoring Program, attached to and incorporated into this Consent Decree. 

d. “Appendix C” shall mean Appendix C: Procedures Applicable to 

Wet Weather Operation of Nitrification Towers, attached to and incorporated into this Consent 

Decree. 

e. “Appendix D” shall mean Appendix D:  Supplemental Information to 

be Considered in Evaluating Lima’s Financial Circumstances or Other Financial or 

Budgetary Issues, attached to and incorporated into this Consent Decree. 

f. “Appendix E” shall mean Appendix E:  CMOM Table of Contents, 

attached to and incorporated into this Consent Decree. 

g. “Appendix F” shall mean Appendix F:  Supplemental Environmental 

Project, attached to and incorporated into this Consent Decree. 

h. “Building/Property Backup” means a Sanitary Sewer Overflow or CSS 

Release in the form of wastewater release or backup into a building or onto private property that 

is caused by blockages, flow conditions, or other malfunctions in the Sewer System. A 

wastewater backup or release that is caused by blockages, flow conditions, or other malfunctions 

of a Private Service Connection Lateral is not a Building/Property Backup for purposes of this 

Decree. 

i. “Bypass” shall have the meaning set forth in 40 C.F.R. § 122.41 (m). 
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j. “Combined Sewer System” (“CSS”) shall mean the portion of Lima’s 

Sewer System designed to convey municipal sewage (domestic, commercial, and industrial 

wastewaters) and stormwater to Lima’s WWTP or to a Combined Sewer Overflow (“CSO”) 

Outfall. 

k. “Complaint” shall mean the complaint filed by the United States and 

the State of Ohio in this action. 

l. “Consent Decree” or “Decree” shall mean this Consent Decree and all 

appendices attached hereto. 

m. “CSO Control Measures” shall mean the CSO-related control measures, 

construction projects, actions, and other activities set forth in the CSO/SSO Control Measures 

Plan and the LTCP, including the WWTP improvements and CSO control facilities described in 

Appendix A. 

n. “CSO/SSO Control Measures Plan” shall mean the plan attached as 

Appendix A and any U.S. EPA approved revisions to that plan. 

o. “CSO Discharge” or “Combined Sewer Overflow Discharge” shall mean 

any discharge from Lima’s CSO Outfalls. 

p. “CSO Outfall” shall mean an outfall in the Combined Sewer System.  

Certain listed CSO Outfalls are identified as “overflows” in Lima’s NPDES Permit. 

q. “CSO Policy” shall mean the Combined Sewer Overflow (CSO) Control 

Policy published at 59 Fed. Reg. 18688 (April 19, 1994). 

r. “Date of Lodging” shall mean the date that this Consent Decree is lodged 

with the Clerk of the Court for the United States District Court for the Northern District of Ohio. 

s. “Day” shall mean a calendar day unless expressly stated to be a working 
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day.  When the day a report or other deliverable is due under this Consent Decree falls on a 

Saturday, Sunday, federal holiday, or legal holiday for Lima, Lima shall have until the next 

calendar day that is not one of the aforementioned days for submission of such report or other 

deliverable. 

t. “Dry Weather Flow” means the combination of domestic sewage, 

groundwater infiltration, commercial and industrial wastewaters, and any other non-precipitation 

related flows. 

u. “Dry Weather Overflow” or “DWO” means any discharge or release from 

any portion of the Sewer Systems to waters of the United States or State that consists of Dry 

Weather Flow. 

v. “Effective Date” shall have the meaning provided in Section XXII 

(Effective Date). 

w. “Facilities” shall mean and include all of the following: 

(1) any wastewater and/or stormwater collection and conveyance 

system owned or operated by Lima that is designed to and does collect and convey 

stormwater and/or domestic, commercial, or industrial sewage to a wastewater treatment 

plant or to a sewer overflow structure (including, but not limited to, the Sewer System); 

(2) any wastewater treatment plant owned or operated by Lima; 

(3) any sewer overflow structure owned or operated by Lima; and 

(4) any sewer overflow structure to which Lima directs or conveys the 

flow of domestic, commercial, or industrial sewage or at which such sewage from Lima 

users comes to be found. 

x. “Integrated Plan” shall mean the Integrated Plan developed by Lima using 
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U.S. EPA’s guidance entitled “Integrated Municipal Stormwater and Wastewater Planning 

Approach Framework” dated May, 2012. The Integrated Plan includes the CSO/SSO Control 

Measures Plan, the LTCP, the SSOAP, and all duly-approved revisions to those plans. 

y. “Lima” shall mean the Defendant City of Lima, Ohio.  The terms “Lima” 

and “Defendant” are interchangeable for the purposes of this Consent Decree. 

z. “Long Term Control Plan” or “LTCP” shall mean the plan (dated April 

18, 2012, with an updated Chapter 9 dated August 22, 2014) that Lima has developed pursuant to 

Part I.C.B. of its NPDES Permit and that was accepted by U.S. EPA and approved by OEPA and 

any OEPA-approved revisions to the LTCP. 

aa. “NPDES Permit” shall mean Permit No. 2PE00000*MD issued to the 

City of Lima by Ohio EPA, effective on January 1, 2013, and all revisions, modifications, and 

successors to this NPDES Permit. 

bb. “Ohio EPA” or “OEPA” shall mean the Ohio Environmental Protection 

Agency and any successor departments or agencies of the State of Ohio. 

cc. “Paragraph” shall mean a provision of this Consent Decree identified by 

an Arabic number. 

dd. “Parties” shall mean the United States, the State of Ohio, and the City of 

Lima. 

ee. “Plaintiffs” shall mean the United States and the State of Ohio. 

ff. “Private Service Connection Lateral” means a portion of the Sewer 

System, not owned by Lima, used to convey wastewater from a building or buildings to that 

portion of the Sewer System owned by Lima. 

gg. “Receiving Water” or “Receiving Waters” shall mean the receiving 
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water(s) of the Sewer System, including the Ottawa River and Pike Run. 

hh. “Sanitary Sewer System” shall mean that portion of the Sewer System 

intended to carry liquid and water-carried waste to Lima’s WWTP together with minor quantities 

of ground, storm, and surface waters that are not admitted intentionally. 

ii. “Sanitary Sewer Overflow” or “SSO” shall mean an overflow, spill, 

diversion, or release of wastewater from or caused by Lima’s Sanitary Sewer System.  This term 

shall include: 1) discharges to waters of the State or United States from Lima’s Sanitary Sewer 

System; and 2) any release of wastewater from Lima’s Sanitary Sewer System to public or 

private property that does not reach waters of the State or the United States, including 

Building/Property Backups. 

jj. “Sanitary Sewer Overflow Abatement Plan” or “SSOAP” shall mean the 

plan developed by Lima entitled SSO Abatement Master Plan Addendum No. 2 2009 Update 

(dated September 22, 2009, with an updated Chapter 5 dated August 22, 2014) and any U.S. 

EPA-approved revisions to the SSOAP. 

kk. “Section” shall mean a portion of this Consent Decree identified by an 

uppercase Roman number. 

ll. “SEP” shall mean the Supplemental Environmental Project described in 

Appendix F of this Consent Decree. 

mm. “Sewer System” shall mean the wastewater collection and transmission 

system owned or operated by Lima designed to collect and convey municipal sewage (domestic, 

commercial, and industrial) to Lima’s WWTP or to a CSO Outfall.  “Sewer System” includes 

both the “Combined Sewer System” and the “Sanitary Sewer System.” 
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nn. “SSO Control Measures” shall mean the SSO-related control measures, 

construction projects, actions, and other activities set forth in the CSO/SSO Control Measures 

Plan and the SSOAP, including the SSO abatement measures described in Appendix A. 

oo. “State” or “Ohio” shall mean the State of Ohio.  State and Ohio are 

interchangeable for the purposes of this Consent Decree. 

pp. “Typical Year” shall mean the year 1949. 

qq. “U.S. EPA” shall mean the United States Environmental Protection 

Agency and any successor departments or agencies of the United States. 

rr. “United States” shall mean the United States of America. 

ss. “Wastewater Treatment Plant” or “WWTP” shall mean the wastewater 

treatment plant owned and operated by the City of Lima in Allen County, Ohio and located at 

1200 Fort Amanda Road, Lima, Ohio, and any future wastewater treatment facilities connected 

to the Sewer System. 

V. COMPLIANCE MEASURES 

9. Lima shall maintain full compliance with the terms and conditions of Part I.A. of 

its NPDES Permit, the provisions of the Clean Water Act, 33 U.S.C. 1281 et seq., and the rules 

promulgated thereunder, Ohio Revised Code Chapter 6111 and the rules promulgated 

thereunder, the LTCP, the SSOAP, and the compliance measures and the schedules set forth 

below. 

10. No Dry Weather Overflows.  Lima is prohibited from any and all Dry Weather 

Overflows. 

11. Nine Minimum Control Compliance. Lima shall comply with the nine minimum 

controls as required by Part II (E) of its NPDES Permit.  In 1999, Lima developed a CSO 
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Operational Plan designed to ensure Lima’s compliance with the nine minimum controls as 

required by Part II(E) of its NPDES Permit.  Lima shall review and update its CSO Operational 

Plan consistent with the Nine Minimum Controls described in the “Combined Sewer Overflow 

(CSO) Control Policy,” 59 Fed. Reg. 18688 (April 19, 1994), and U.S. EPA’s May 1995 

“Combined Sewer Overflows; Guidance for Nine Minimum Controls.”  Lima shall submit the 

Revised CSO Operational Plan to U.S. EPA for review and approval, in accordance with Section 

VII (Reporting, Review, And Approval) within 90 days of the Effective Date.  Lima shall 

comply with the CSO Operational Plan as revised immediately upon its submission to U.S. EPA, 

unless instructed otherwise by U.S. EPA or unless Lima invokes the dispute resolution 

procedures set forth in Section XIII (Dispute Resolution). 

12. CSO Control Measures Implementation. Lima shall perform the activities and 

construct the CSO Control Measures in accordance with the descriptions, Design Criteria, 

Performance Criteria, implementation schedule, and requirements for Achievement of Full 

Operation for each CSO Control Measure specified in the CSO/SSO Control Measures Plan and 

the LTCP. 

13. Lima shall ensure that all facilities are designed in accordance with good 

engineering practices to ensure that corresponding facility-specific and system-wide 

Performance Criteria specified in Table 1 of Appendix A will be achieved.  Lima shall achieve 

the Performance Criteria for each CSO Control Measure by the date for Achievement of Full 

Operation for the CSO Control Measure, as set forth in the CSO/SSO Control Measures Plan.  

The procedure set forth in Appendix A shall be used to determine whether Lima has achieved the 

Performance Criteria. By July 1, 2018, Lima shall submit to U.S. EPA and Ohio EPA, in 

accordance with Paragraph 38, a WWTP Flow Maximization Plan.  Upon approval by U.S. EPA, 
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Lima shall implement the WWTP Flow Maximization Plan in accordance with the terms and 

schedule specified in the approved Plan.  The Plan shall show how Lima plans to effectively 

operate and maintain the WWTP, including the nitrification towers, during dry and wet weather 

flow. The plan shall demonstrate that the WWTP upgrades have achieved full operation, 

including the use of the nitrification towers in peak flow conditions. Lima shall sample the 

effluent from the Nitrification Towers in accordance with Appendix C and operate the 

Nitrification Towers at the WWTP in accordance with Appendix C: Procedures Applicable to 

Operation of Nitrification Towers. 

14. After implementing the CSO Control Measures and SSO Control Measures, Lima 

shall demonstrate compliance with the technology-based and water quality-based requirements 

of the CWA, State law and regulation, and the applicable provisions of its NPDES Permit by 

implementing the Post Construction Monitoring Program attached to this Consent Decree in 

Appendix B, in accordance with the terms and schedule specified therein.  If the results of the 

Post Construction Monitoring Program do not demonstrate compliance, Lima shall, within 60 

days after submission of the Final Post Construction Monitoring Report, submit to U.S. EPA and 

Ohio EPA a Supplemental Compliance Plan that includes the actions that Lima shall take to 

achieve compliance, and a schedule for taking such actions.  The schedule for additional 

corrective measures necessary to achieve compliance may consider the ability to address all 

WWTP upgrades, LTCP, and SSOAP obligations in the Integrated Plan. Upon approval by U.S. 

EPA, Lima shall implement the Supplemental Compliance Plan in accordance with the terms and 

schedule specified in the approved Plan.  Upon completion of the supplemental actions, Lima 

shall demonstrate compliance with the technology-based and water quality-based requirements 

of the CWA, state law and regulation, and the applicable provisions of its NPDES Permit. 

13
 



  

  

  

  

  

 

 

   

 

Case: 3:14-cv-02551-JZ Doc #: 1-1 Filed: 11/19/14 17 of 64. PageID #: 30 

15. By August 30, 2024, which is the date specified for Achievement of Full 

Operation of all CSO Control Measures as set forth in Appendix A: 

a. Lima shall have no unlisted CSO Outfalls (either because Lima has 

eliminated discharges from unlisted CSO Outfalls and/or because Lima has turned its unlisted 

CSO Outfalls into newly-listed CSO Outfalls by having them included as permitted CSO 

Discharge points in Lima’s NPDES Permit); 

b. Lima’s remaining CSO Outfalls, if any, shall comply with the applicable 

NPDES Permit; and 

c. Lima shall have eliminated Bypasses at the WWTP or any remaining 

Bypasses shall comply with the applicable NPDES Permit. 

16. Lima may utilize the information contained in the approved LTCP, as well as any 

subsequently developed information, in attempting to establish compliance with the applicable 

NPDES Permit.  However, the preceding sentence shall not be construed to waive or preclude 

any objections by the United States or the State to the admissibility of information under the 

Federal Rules of Evidence in any judicial action in which Lima’s compliance with its applicable 

NPDES Permit is at issue. 

17. Sanitary Sewer Overflows. Sanitary Sewer Overflows are prohibited under the 

CWA and Lima’s NPDES Permit and shall constitute violations of this Consent Decree.  Lima 

shall perform the activities and construct the SSO Control Measures in accordance with the 

descriptions, Design Criteria, Performance Criteria, implementation schedule and dates for 

completion of the bidding process and requirements for Achievement of Full Operation for each 

SSO Control Measure specified in the CSO/SSO Control Measures Plan and the SSOAP 

18. Developing and Implementing a CMOM Program. Lima shall develop and 
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implement a Capacity, Management, Operation, and Maintenance Program (“CMOM Program”) 

for the SSS  with the goal to eliminate the occurrence of SSOs.  By no later than six (6) months 

after the Effective Date, Lima shall prepare a written CMOM Program Plan in accordance with 

EPA’s Guide for Evaluating Capacity, Operations, and Maintenance (CMOM) Programs at 

Sanitary Sewer Collection Systems, EPA Doc. 305-B-05-002, January 2005, and shall submit the 

CMOM Program Plan to U.S. EPA and OEPA for review and approval in accordance with 

Sections XXI (Notices) and XII.A (Review and Approval of Submissions) of this Decree.  The 

guide can be found online at 

http://www.epa.gov/npdes/pubs/cmom_guide_for_collection_systems.pdf. In preparing its 

CMOM Program Plan, Lima shall use the CMOM Table of Contents (attached at Appendix E to 

this Decree) to aid in documenting its program. Lima shall implement the CMOM Program 

within thirty (30) days of approval of its CMOM Program Plan. 

19. CMOM Program Reporting. After Lima’s CMOM Program is approved under 

Paragraph 18, each Progress Report that Lima is required to submit under Paragraph 33 shall 

include a separate CMOM section detailing activities conducted as part of its CMOM Program 

during the previous six month period.  The CMOM section of the Progress Report must 

summarize activities performed during the previous six month period to implement the approved 

CMOM Program including, but not limited to: 

a. describing Sewer System cleaning, including: 

(1) providing the total unique miles of sewer cleaned and percentage 

of system cleaned (with repeat cleaning of the same sewer segment not counted toward 

the total mileage); 
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(2) listing hotspot locations and the frequency that those sewer 

segments were cleaned; 

b. describing and quantifying the total mileage of internal sewer inspections, 

such as by CCTV; 

c. describing the rehabilitation and replacement work within the Sewer 

System started and completed or identified for future scheduling; 

d. describing operational changes or improvements implemented as part of 

the approved CMOM; 

e. identifying any cross-connections detected or eliminated and dye testing 

or clear water source elimination measures implemented; and 

f. identifying the cause and the corrective maintenance response taken to any 

SSOs that occurred. 

20. If Lima experiences significant adverse changes to its financial circumstances or 

other financial or budgetary issues, Lima may request a modification of a Control Measure 

and/or an extension of a Critical Milestone up to a maximum of five years.  The request for 

modification shall be made in writing to the United States and Ohio within eight years of the 

Date of Lodging of this Consent Decree, and shall: 

a. Provide a detailed discussion of the significant adverse changes to Lima’s 

financial circumstances or other financial or budgetary issues, as analyzed in accordance with 

Paragraph 22; 

b. Specify which Control Measure and/or Critical Milestone cannot be 

complied with; 

c. Propose a revised Control Measure and/or Critical Milestones that are 

16
 



  

 

  

   

 

 

  

Case: 3:14-cv-02551-JZ Doc #: 1-1 Filed: 11/19/14 20 of 64. PageID #: 33 

as expeditious as feasible and in no event longer than an additional five years; 

d. Demonstrate that the proposed Control Measure will meet the same 

Performance Criteria as the Control Measure it replaces, as well as comply with all federal and 

state laws and regulations; and 

e. Include all documents and information supporting the request. 

21. Lima shall provide such additional information requested by the United States or 

Ohio to assist in evaluating the modification request.  If the Parties agree on a proposed 

modification to the Consent Decree, the modification shall be incorporated into an amended 

consent decree that shall be subject to court approval after public notice and comment in 

accordance with Section XXIV (Modification) and Section XXVI (Lodging and Opportunity for 

Public Comment). If the Parties do not agree that a modification proposal under Paragraph 20 is 

warranted, and Lima believes modification is appropriate, Lima reserves its rights to seek 

resolution of the dispute pursuant to Paragraph 107.  Such action by Lima shall not relieve Lima 

of its obligations pursuant to Section V (Compliance Measures), unless the Court orders 

otherwise, and Lima shall continue with timely implementation of the Control Measures until the 

Court rules on any motion described in this Paragraph in a manner that modifies Lima’s 

obligations under this Decree. 

22. To make a threshold showing that there has been a significant adverse change to 

Lima’s financial circumstances or other financial or budgetary issues as required by 

Subparagraph 20.a, Lima shall submit the analyses and information specified by Subparagraphs 

22.a - 22.c.  Once that threshold showing has been made, the supplemental information 

referenced in Appendix D will be considered in evaluating Lima’s specific request for a 
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modification of a Control Measure and/or an extension of a Critical Milestone under 

Subparagraphs 20.b - 20.d. 

a. Lima shall submit an updated Financial Capability Analysis that 

demonstrates that the expected per household cost of the Control Measures and/or Critical 

Milestones will cause Lima’s cost per household to exceed 2.8% of the Median Household 

Income (“MHI”) for Lima’s entire service area, calculated using EPA’s “Combined Sewer 

Overflows Guidance for Financial Capability Assessment and Schedule Development,” EPA 

8320B-97-004, published February 1997. To calculate and determine Lima’s MHI as required 

by this Subparagraph, Defendant shall use MHI data for the most recent year from either the 

Federal Census or American Community Survey (“ACS”), whichever is the most current.  If the 

most current ACS data includes both a one-year estimate and a three-year estimate of MHI, Lima 

shall use the one-year estimate to determine its MHI, although the Lima may also submit an MHI 

figure based on the three-year estimate of MHI under the ACS. 

b. Lima shall demonstrate that the Residential Indicator exceeds 2.8% when 

calculated in accordance with EPA’s Financial Capability Assessment Guidance as modified by 

the requirements and inputs described and defined in this Subparagraph, and using a reasonable 

engineering estimate of the remaining costs of completing construction of the Control Measures 

expressed in the value of dollars during the year that Lima submits the modification request, but 

excluding the cost of the Post-Construction Monitoring Program. To calculate and determine 

Lima’s Residential Indicator at the time a modification request is submitted, Lima shall use the 

following methods and inputs: 

(1) Lima shall use current wastewater and sewer annual operation and 

maintenance expenses calculated as total expenses less depreciation in Lima’s 
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Comprehensive Annual Financial Report (“CAFR”) for the most recent year, but only if 

the CAFR accurately states Lima’s operation and maintenance expenses.  If Lima’s 

CAFR for the most recent year either does not exist or does not accurately state its 

operation and maintenance expenses, Lima shall calculate and determine this input with 

appropriate accounting records, including source documents, and submit to Plaintiffs 

copies of the accounting records and source documents. 

(2) Lima shall use current wastewater and sewer annual debt service 

calculated as the total principal and interest payments on bonds and notes from the 

financing activities section of the cash flow statement in Lima’s CAFR for the most 

recent year, but only if the CAFR accurately reflects the principal and interest payments.  

If Lima’s CAFR for the most recent year either does not exist or does not accurately state 

Lima’s principal and interest payments, Lima shall calculate and determine this input 

with appropriate accounting records, including source documents and submit to Plaintiffs 

copies of the accounting records and source documents. 

(3) Lima shall use reasonable documented engineering estimates 

projecting the increase in operation and maintenance expenses expected after completing 

construction of Lima’s Control Measures, expressed in value of dollars for the year 

during which Lima submits the modification request. 

(4) Lima shall use the annual capital costs based on the expected 

financing of a reasonable, documented engineering estimate of the costs of completing 

construction of the Control Measures expressed in the value of dollars during the year 

that Lima submits the modification request.  To support Lima’s calculation of this input, 

Lima shall submit to Plaintiffs an explanation of the basis for, and calculation of, the 
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annual cost estimate and the engineering estimates, accounting records, and source 

documents on which Lima relied to calculate this input. 

(5) When calculating Lima’s residential share of wastewater 

treatment costs in accordance with U.S. EPA’s CSO Financial Capability Assessment 

Guidance, Lima shall use the most recent year of Federal Census or ACS data and billing 

data regarding Lima’s customer base not reflected in such data.  Lima shall also use the 

same ratio between total wastewater flow and residential infiltration and inflow that Lima 

uses for rate setting purposes, if any, to calculate the residential share of wastewater 

treatment costs. 

(6) When calculating the total number of households in Lima’s 

service area, Lima shall count each single family house, and each unit in multi-family 

housing structures such as apartment buildings and duplexes as one household, but shall 

not count households that have onsite sewage disposal systems and are not paying 

wastewater sewer fees to Lima.  To the extent that customer billing data does not 

accurately reflect the number of units in multi-family housing structures, Lima shall use 

ACS and Federal Census data to more accurately estimate the total number of households 

in Lima’s service area. 

c. In addition to the calculation of the Residential Indicator as required in 

Subparagraph 22.b, Lima may submit an additional calculation of the Residential Indicator using 

alternative inputs that Lima contends produce a more accurate calculation of the Residential 

Indicator, provided such inputs are consistent with EPA’s “Combined Sewer Overflows 

Guidance for Financial Capability Assessment and Schedule Development,” EPA 8320B-97-

004, published February 1997. 
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23. Notwithstanding anything else in this Decree, Lima may propose, and the United 

States and the State may consider, any amendments to Appendix A to accommodate changed 

circumstances that may include but are not limited to: (i) financial and budgetary considerations 

identified Appendix D; (ii) adaptive management considerations yielding equal or better 

environmental outcomes than particular projects identified in Appendix A; and/or, (iii) green 

infrastructure projects.  If the parties agree on a modification, the agreed amendment shall be 

implemented in accordance with Paragraph 106. If the Parties cannot agree on an amendment, 

Lima may invoke the procedure included in Paragraph 107. 

VI.  SUPPLEMENTAL ENVIRONMENTAL PROJECT 

24. Lima shall implement a Supplemental Environmental Project (“SEP”), providing 

for the revitalization of the Ottawa River bank in Lima, Ohio. 

25. The SEP shall be completed in accordance with the schedule and requirements set 

forth in Appendix F. 

26. Lima is responsible for the satisfactory completion of the SEP in accordance with 

the requirements of this Decree.  Lima may use contractors or consultants in planning and 

implementing the SEP. 

27. With regard to the SEP, Lima certifies the truth and accuracy of each of the 

following: 

a. that all cost information provided to EPA in connection with EPA’s 

approval of the SEP is complete and accurate and that Lima in good faith estimates that the cost  

to implement the SEP is $218,400.00; 

b. that, as of the date of executing this Decree, Lima is not required to 

perform or develop the SEP by any federal, state, or local law or regulation and is not required to 
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perform or develop the SEP by agreement, grant, or as injunctive relief awarded in any other 

action in any forum; 

c. that the SEP is not a project that Lima was planning or intending to 

construct, perform, or implement other than in settlement of the claims resolved in this Decree; 

d. that Lima has not received and will not receive credit for the SEP in any 

other enforcement action; and 

e. that Lima will not receive any reimbursement for any portion of the SEP 

from any other person. 

28. SEP Completion Report 

a. Within 30 days after the date set for completion of the SEP as specified in 

Appendix F, Lima shall submit a SEP Completion Report to the United States and Ohio, in 

accordance with Section XXI of this Consent Decree (Notices and Submissions).  The SEP 

Completion Report shall contain the following information: 

(1) a detailed description of the SEP as implemented; 

(2) a description of any problems encountered in completing the SEP 

and the solutions thereto; 

(3) an itemized list of all eligible SEP costs expended; 

(4) certification that the SEP has been fully implemented pursuant to 

the provisions of this Decree; and 

(5) a description of the environmental and public health benefits 

resulting from implementation of the SEP. 
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29. The United States or Ohio may, in either entity’s sole discretion, require 

information in addition to that described in the preceding Paragraph, in order to evaluate Lima’s 

SEP Completion Report. 

30. After receiving the SEP Completion Report, U.S. EPA shall notify Lima whether 

or not Lima has satisfactorily completed the SEP.  If Lima fails to satisfactorily complete the 

SEP in accordance with this Consent Decree, including Appendix F, Lima shall pay a stipulated 

penalty of $150,000 under Section X (Stipulated Penalties) of this Consent Decree. 

31. Disputes concerning the satisfactory performance of the SEP shall be resolved 

under Section XIII (Dispute Resolution) of this Decree.  No other disputes arising under this 

Section shall be subject to Dispute Resolution. 

32. Each submission by Lima required under this Section shall be signed by an 

official with knowledge of the SEP and shall bear the certification language set forth in 

Paragraph 36. 

VII. REPORTING, REVIEW AND APPROVAL 

A. Reports 

33. On January 31 and July 31 after the Effective Date and continuing on January 31 

and July 31 of each year until termination of this Consent Decree, Lima shall submit to U.S. EPA 

and Ohio EPA a progress report regarding the implementation of the requirements of this Decree 

in the previous calendar half year (“Progress Report”).  The Progress Report shall include at a 

minimum: 

a. A statement setting forth the deadlines and other terms that Lima is or was 

required to meet by this Consent Decree since the date of the last Progress Report, whether and 

to what extent Lima has met these requirements, and the reasons for any noncompliance; 
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b. A general description of the projects and activities conducted during the 

reporting period to comply with the requirements of this Decree, and a projection of work to be 

performed pursuant to this Consent Decree during the next reporting period.  Notification to U.S. 

EPA and Ohio EPA of any anticipated delay shall not, by itself, excuse the delay; 

c. A summary of all material problems or potential problems encountered 

during the reporting period, and the actions taken to rectify the problems; 

d. A summary of all material contacts with U.S. EPA and Ohio EPA during 

the reporting period, including but not limited to the date deliverables under this Decree were 

sent to U.S. EPA and Ohio EPA; 

e. A statement of any exceedances of NPDES permit limitations; 

f. A summary of all CSO Discharges, SSOs, Bypasses, and 

other unpermitted discharges occurring within the reporting period including the actual or 

estimated frequency, duration and volume of each CSO Discharge, SSO, Bypass, and other 

unpermitted discharge; and 

g. A section containing a report on Lima’s CMOM Program, as required by 

Paragraph 19. 

34. In addition to the other reports required by this Consent Decree, if Lima violates 

any requirement of this Consent Decree or its NPDES Permit, Lima shall notify Plaintiffs of such 

violation and its likely duration in writing within 10 working days of the day Lima first becomes 

aware of the violation, with an explanation of the violation’s likely cause and of the remedial 

steps taken, and/or to be taken, to prevent or minimize such violation.  If the cause of a violation 

cannot be fully explained at the time the report is due, Lima shall include a statement to that 

effect in the report.  Lima shall immediately investigate to determine the cause of the violation 
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and then shall submit an amendment to the report described in this Paragraph, including a full 

explanation of the cause of the violation, within 30 days of the day Lima became aware of the 

cause of the violation. 

35. The reporting requirements of this Consent Decree do not relieve Lima of any 

reporting obligations required by its NPDES Permit, the CWA or implementing regulations, or 

by any other federal, state, or local law, regulation, permit, or requirement. 

B. Certification and Admissibility 

36. All reports required to be submitted by Lima pursuant to this Consent Decree will 

contain a certification signed by the Lima Utilities Director or other responsible official or 

authorized agent of Lima.  The certification will read as follows: 

“I certify under penalty of law that the information contained in or 
accompanying this (submission/document) is true, accurate and 
complete. As to (the/those) identified portion(s) of this 
(submission/document) for which I cannot personally verify 
(its/their) truth and accuracy, I certify as the official having 
supervisory responsibility for the person(s) who, acting under my 
direct instructions, made the verification, that this is true, accurate 
and complete.  I am aware that there are significant penalties for 
submitting false information, including the possibility of fines and 
imprisonment for knowing violations.” 

37. Lima shall not object to the admissibility into evidence of any information 

provided under the requirements of this Consent Decree or its NPDES Permit in any proceeding 

to enforce this Consent Decree. 

C. Plaintiffs’ Review and Approval of Submissions 

38. For any submissions for which Lima must obtain U.S. EPA approval, U.S. EPA 

shall consult with Ohio EPA before deciding whether to approve or disapprove the submission.  

For any submissions for which Lima must obtain U.S. EPA approval, U.S. EPA may (i) approve 
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the submission, in whole or in part; (ii) disapprove the submission, in whole or in part; (iii) 

approve the submission upon specified conditions, directing that Lima modify its submission; or 

(iv) any combination of the above.  Within 60 days following receipt of written notice of 

disapproval or direction to modify the submission from U.S. EPA (or within a longer time if set 

forth in the notice), Lima shall submit a modified document to U.S. EPA for approval. 

39. Lima shall provide Ohio EPA with a copy of each plan, report, schedule, or other 

document submitted by Lima for U.S. EPA approval. Notwithstanding the receipt of a notice of 

disapproval pursuant to the preceding Paragraph, Lima will proceed, if directed by U.S. EPA, to 

take any action required by any nondeficient portion of Lima’s submission, if such action can be 

undertaken independent of the deficient portion of Lima’s submission.  Implementation of any 

nondeficient portion of a submission will not relieve Lima of any liability for stipulated 

penalties. 

40. In the event that a resubmitted document or portion thereof is disapproved in 

whole or in part or approved with conditions by U.S. EPA, U.S. EPA may again require Lima to 

correct the deficiencies or conditions in accordance with the preceding Paragraphs.  U.S. EPA 

also retains the right to modify or develop any disapproved or conditioned portion of the 

resubmitted plan or report.  Lima will implement any such plan/report as modified, conditioned, 

or developed by U.S. EPA, subject only to Lima’s right to invoke the dispute resolution 

procedures set forth in Section XIII (Dispute Resolution). 

41. If, upon resubmission, a document is disapproved or modified in whole or in part 

by U.S. EPA due to a material defect previously identified and not corrected, Lima shall be 

deemed to have failed to submit its plan or report timely and adequately unless Lima invokes the 

dispute resolution procedures set forth in Section XIII (Dispute Resolution), and (i) U.S. EPA 
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agrees to modify its earlier position or (ii) the Court adopts Lima’s position.  If U.S. EPA’s 

disapproval or modification is upheld by the Court, stipulated penalties shall accrue for such 

violation from the date on which the initial submission was originally required.  Whether U.S. 

EPA disapproves of Lima’s submissions or approves the submissions with modifications will not 

affect the burden of proof or the standard of review set forth in Section XIII (Dispute Resolution) 

of this Consent Decree. 

D. Enforceability 

42. The United States and Ohio are specifically authorized to seek injunctive relief in 

this civil action to address any violation of this Consent Decree. 

VIII. FUNDING 

43. Compliance with the terms of this Consent Decree by Lima is not conditioned on 

the receipt of federal or state grant or loan funds.  In addition, Lima’s failure to comply is not 

excused by the lack of federal or state grant or loan funds, or by the processing of any 

applications for the same, or by Lima’s financial capabilities, except as expressly provided in 

Section XXIV (Modification). 

IX. CIVIL PENALTY 

Civil Penalties Payable to the United States. 

44. No later than 30 days after the Effective Date, Lima shall pay a civil penalty in 

the amount of $24,500 to the United States, plus interest at the rate established by the Secretary 

of the Treasury, pursuant to 28 U.S.C. § 1961, from the Effective Date to the date of payment of 

the penalty. Payment to the United States shall be made by FedWire Electronic Funds Transfer 

(“EFT”) to the U.S. Department of Justice in accordance with instructions to be provided to 

Lima upon entry of this Consent Decree by the Financial Litigation Unit of the U.S. Attorney’s 
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Office for the Northern District of Ohio.  Any EFTs received at the DOJ lockbox bank after 

11:00 a.m. Eastern Time will be credited on the next business day.  At the time of payment, Lima 

shall simultaneously send written notice of payment and a copy of the transmittal documentation 

to the United States Department of Justice and EPA in accordance with Section XXI of this 

Consent Decree (Notices and Submissions); by email to acctsreceivable.CINWD@epa.gov; and 

by mail to: 

EPA Cincinnati Finance Office 
26 Martin Luther King Drive 
Cincinnati, OH 45268 

Civil Penalties Payable to the State of Ohio. 

45. No later than 30 days after the Effective Date, Lima shall pay a civil penalty in 

the amount of $ 24,500 to the State of Ohio.  Payment to the State of Ohio shall be made by 

certified check or checks payable to “Treasurer, State of Ohio,” and shall be delivered to Scott 

Hainer, Paralegal, or his successor, at the Ohio Attorney General's Office, Environmental 

Enforcement Section, Public Protection Division, 30 East Broad Street, 25th Floor, Columbus, 

Ohio 43215-3400. Payment may also be made by electronic funds transfer to the designated 

accounts pursuant to instructions sent by Ohio upon request by Lima.  At the time of payment, 

Lima shall simultaneously send written notice of payment and a copy of any transmittal 

documentation (which should reference the above-captioned case name and civil action number, 

U.S. Attorney’s Office File No., and DOJ case number 90-5-1-1-08433) to Plaintiffs in 

accordance with Section XXI (Notices and Submissions) of this Consent Decree. 

Late Payments. 

46. In accordance with the Debt Collection Act of 1982, 31 U.S.C. § 3717, and 40 

C.F.R. § 13.11, Lima shall be subject to three forms of late charges in the event of late payment 
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of the civil penalties required to be paid under Paragraph 44 (Civil Penalties Payable to the 

United States) or Paragraph 45 (Civil Penalties Payable to the State of Ohio), or stipulated 

penalties required to be paid under Section X (Stipulated Penalties) of this Consent Decree. 

a. Lima shall pay interest on any unpaid balance of the civil penalty owed to 

the United States under this Section at the rate of the current value of funds to the U.S. Treasury 

(i.e., the Treasury tax and loan account rate), accruing on the date payment was due and payable 

beginning on the 31st day after payment was due. Lima shall pay interest on any unpaid balance 

of the civil penalty owed to the State of Ohio under this Section at the rate provided for in O.R.C. 

§ 1343.03, accruing on the date payment was due and payable beginning on the 31st day after 

payment was due. 

b. Lima shall pay an administrative costs (handling) charge of $15 for each 

month past the due date specified by this Consent Decree that it does not pay the penalty in full. 

c. In addition to the previous two charges, Lima shall pay late fees on any 

unpaid balance of the civil penalty amount still owed more than 90 days past the date due.  Late 

fees shall accrue at the rate of 6% per annum and shall be assessed monthly. Interest and 

handling charges as provided for in this Paragraph shall be tendered along with any late penalty 

payments in the manner specified above. 

47. Upon entry of this Decree, this Decree shall constitute an enforceable judgment 

for purposes of post-judgment collection in accordance with Rule 69 of the Federal Rules of 

Civil Procedure, the Federal Debt Collection Procedure Act, 28 U.S.C. §§ 3001-3308, and other 

applicable federal authority.  The Plaintiffs shall be deemed judgment creditors for purposes of 

collection of any unpaid amounts of the civil penalty, stipulated penalty, interest, or late payment 
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costs or fees. The Plaintiffs shall be entitled to collect the costs (including attorneys’ fees) 

incurred in any action necessary to collect any portion of the civil penalty, stipulated penalty, 

interest, or late payment costs or fees. 

X.  STIPULATED PENALTIES 

48. Lima shall pay to the United States and the State of Ohio stipulated penalties as 

set forth in this Section for failure to comply with the requirements of this Consent Decree, 

unless excused under Force Majeure (Sections XI and XII), and subject to Lima’s right to invoke 

Dispute Resolution (Section XIII). 

49. Failure to Comply with NPDES Permit. Stipulated penalties for any 

noncompliance with Section I.A of Lima’s NPDES Permit shall accrue as follows: 

Parameter Stipulated Penalty 

Daily concentration or mass limits $500 per day per violation 

Weekly average concentration or mass limits $750 per day per violation 

Monthly average concentration or mass limits $1,000 per month per violation 

Any other violation of the NPDES Permit $500 per violation 

50. SSO Discharges. The following stipulated penalty shall accrue for each SSO 

from: (1) Lost Creek, Cole St., Findlay Road, or Fifteenth St. when the precipitation is less than 

that expected for a storm with a 5-year recurrence interval, 24-hour duration; and (2) Allentown, 

West St., or Koop when the precipitation is less than that expected for a storm with a 25-year 

recurrence interval, 6-hour duration: $1,000 per day following the date of Achievement of Full 

Operation of the relevant SSO Control Measures in Appendix A. The expected precipitation at a 

given recurrence interval and duration will be taken from NOAA’s Point Precipitation Frequency 
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Estimates at the 90% confidence interval for the Lima area, currently reported at 

http://hdsc.nws.noaa.gov/hdsc/pfds/pfds_map_cont.html?bkmrk=oh as: (1) 3.11 inches of 

rainfall for a 5-year recurrence interval, 24-hour duration storm; and (2) 3.26 inches of rainfall 

for a 25-year recurrence interval, 6-hour duration storm. 

51. SSOs from any location other than specified in Paragraph 50. The following 

stipulated penalties shall accrue for each SSO from any location, other than specified in 

Paragraph 50. 

1. For SSOs occurring before the deadline for implementation of an 
approved CMOM Program under Paragraph 18 and Appendix E, if Lima is not in 
compliance with the schedule for submission of its CMOM Program Plan: $1,500. 

2. For SSOs occurring before the deadline for implementation of an 
approved CMOM Program under Paragraph 18 and Appendix E, provided Lima is 
in compliance with the schedule for submission of its CMOM Program Plan: 
$500. 

3. For SSOs occurring after the deadline for implementation of an approved 
CMOM Program under Paragraph 18 and Appendix E, if Lima is not in 
compliance with its approved CMOM Program: $2,000. 

4. For SSOs occurring after the deadline for implementation of an approved 
CMOM Program under Paragraph 18 and Appendix E, provided Lima is in 
compliance with its approved CMOM Program: $500. 

52. Dry Weather Overflows.  The following stipulated penalties shall accrue per day 

for any Dry Weather Overflow: 

Period of Noncompliance Stipulated Penalty 

1st to 3rd day of Dry Weather Overflow $500 per day per DWO 

4th to 10th day of Dry Weather Overflow $1,000 per day per DWO 

After 10 days of Dry Weather Overflow $2,000 per day per DWO 

53. Failure to Implement CSO Control Measures, SSO Control Measures, or 

Supplemental Compliance Plan Requirements. 
31
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a. CSO Control Measures. The following stipulated penalties shall accrue 

for the failure to timely implement any CSO Control Measure described in Appendix A or in the 

approved LTCP: 

Period of Noncompliance Stipulated Penalty 

1st to 30th day of violation $500 per day per violation 

31st to 60th day of violation $1,000 per day per violation 

After 60 days of violation $2,000 per day per violation 

b. SSO Control Measures. The following stipulated penalties shall accrue 

for the failure to timely implement any SSO Control Measure described in Appendix A or in the 

approved SSOAP: 

Period of Noncompliance Stipulated Penalty 

1st to 30th day of violation $500 per day per violation 

31st to 60th day of violation $1,000 per day per violation 

After 60 days of violation $2,000 per day per violation 

c. Supplemental Compliance Plan Requirements. The following stipulated 

penalties shall accrue for the failure to timely implement any requirement in a Supplemental 

Compliance Plan submitted and approved under Paragraph 14: 

Period of Noncompliance Stipulated Penalty 

1st to 30th day of violation $500 per day per violation 

31st to 60th day of violation $1,000 per day per violation 

After 60 days of violation $2,000 per day per violation 
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54. Failure to Revise CSO Operational Plan. The following stipulated penalties shall 

accrue for the failure to timely submit the revised CSO Operational Plan as required by 

Paragraph 11 of the Consent Decree: 

$100 per day, for each day the resubmission is late. 

55. Failure to Implement Provisions of the CSO Operational Plan. The following 

stipulated penalties shall accrue for the failure to timely implement each provision of the revised 

CSO Operational Plan, in any month, as required by Paragraph 11 of the Consent Decree: 

Stipulated Penalty per provision per month:  $500 

56. Failure to Comply with WWTP Operational Requirements. The following 

stipulated penalties shall accrue for any failure to operate the WWTP in accordance with the 

requirements of the WWTP Flow Maximization Plan or the Procedures Applicable to Operation 

of Nitrification Towers, as mandated by Paragraph 13: 

Period of Noncompliance Stipulated Penalty 

1st to 30th day of violation $500 per day per violation 

31st to 60th day of violation $1,000 per day per violation 

After 60 days of violation $2,000 per day per violation 

57. Noncompliance with Reporting and Submission Requirements. Except as 

otherwise provided by this Section, the following stipulated penalties shall accrue for each 

instance of noncompliance with any requirement that Lima submit to the Plaintiffs any work 

plan, report, or any other submission under this Consent Decree: 

Period of Noncompliance Stipulated Penalty 

1st to 30th day of violation $500 per day per violation 

31st to 60th day of violation $1,000 per day per violation 
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After 60 days of violation $1,250 per day per violation 

58. Either the United States, or the State, or both may elect to seek stipulated 

penalties under this Section.  Where both Plaintiffs elect to seek stipulated penalties, any 

penalties determined to be owing shall be paid 50 percent to the United States and 50 percent to 

the State. Where only one Plaintiff elects to seek stipulated penalties, the entire amount of 

stipulated penalties determined to be owing shall be payable to that Plaintiff. In no case shall the 

determination by one Plaintiff not to seek stipulated penalties preclude the other Plaintiff from 

seeking stipulated penalties, as otherwise provided for by, and consistent with, the terms of this 

Consent Decree.  A decision by the United States or the State to waive, in whole or in part, 

stipulated penalties otherwise due under this Section shall not be subject to judicial review. 

Payment of stipulated penalties as set forth above will be in addition to any other rights or 

remedies which may be available to the United States or its agencies or to the State of Ohio or its 

agencies by reason of Lima’s failure to comply with the requirements of this Consent Decree and 

all applicable federal, state, or local laws, regulations, wastewater discharge permit(s), and all 

other applicable permits.  However, in the event that the United States and/or the State of Ohio 

seek statutory penalties for a violation of any requirement of this Decree for which Lima 

previously has paid a stipulated penalty, the amount of the statutory penalty shall be reduced by 

the amount of the stipulated penalty previously paid. 

59. The payment of stipulated penalties will not be construed so as to relieve Lima 

from specific compliance with this Decree or federal or state law, or limit the authority of U.S. 

EPA or Ohio EPA to require compliance with such laws. 

60. Stipulated penalties shall accrue from the first day of noncompliance with any 

applicable provision of this Consent Decree, or any Report or Plan approved under this Consent 
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Decree, and will continue until compliance is achieved, but shall not be payable until demand.  

Payment of stipulated penalties shall be made within 30 days of the date of a written demand for 

payment.  Written demand by either U.S. EPA or Ohio EPA shall constitute written demand 

from both agencies, provided however, that the entire amount of stipulated penalties determined 

to be owing shall be payable to the Plaintiff making the written demand unless the demand notice 

states to the contrary.  Nothing herein shall prevent the simultaneous accrual of separate 

penalties for separate violations of this Consent Decree, except that when two or more violations 

are based upon the same noncompliance, only the higher stipulated penalty shall apply. 

61. Payment of Stipulated Penalties to the United States. 

a. Payment. Any interest owed or stipulated penalties incurred by Lima to 

the United States shall be paid by certified or cashier’s check payable to “Treasurer, United 

States of America,” and shall reference USAO File Number 2012V03801, DOJ Case Number 

90-5-1-1-08433, and the civil action case number and case name of this action assigned to this 

matter by the United States District Court for the Northern District of Ohio.  Checks shall be 

tendered to the United States Attorney’s Office, Financial Litigation Unit, United States 

Courthouse, 800 West Superior Avenue, Suite 400, Cleveland, Ohio 44113, and shall be 

accompanied by a letter specifying the specific stipulated penalty provision involved, and a 

description of the violation(s) of this Decree for which the stipulated penalties are being 

tendered. Simultaneously, a copy of the check and letter shall be sent to the United States, as 

provided in Section XXI (“Notices and Submissions”). 

b. Late Payment. Should Lima fail to pay stipulated penalties and accrued 

interest payable to the United States in accordance with the terms of this Consent Decree, the 

United States shall be entitled to collect interest and late payment costs and fees, as set forth in 
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Paragraph 46 (Late Payments) together with the costs (including attorneys’ fees) incurred in any 

action necessary to collect any such stipulated penalties, interest, or late payment costs or fees. 

62. Payment of Stipulated Penalties to the State. 

a. Payment. Any interest owed or stipulated penalties incurred by Lima to 

the State of Ohio shall be paid by certified or cashier’s check payable to “Treasurer, State of 

Ohio,” accompanied by a copy of the same letter submitted to the United States in the 

immediately preceding Paragraph, and shall be sent to: 

Scott Hainer, Paralegal
 
Attorney General’s Office
 
Environmental Enforcement Section
 
30 East Broad St., 25th Floor
 
Columbus, OH 43215-3400
 

b. Late Payment. Should Lima fail to pay stipulated penalties and accrued 

interest payable to the State of Ohio in accordance with the terms of this Consent Decree, the 

State of Ohio, shall be entitled to collect interest and late payment costs and fees, as set forth in 

Paragraph 46 (Late Payments) together with the costs (including attorneys’ fees) incurred in any 

action necessary to collect any such stipulated penalties, interest, or late payment costs or fees. 

63. Penalty Accrual During Dispute Resolution.  Stipulated penalties shall continue to 

accrue as provided in accordance with this Section during any dispute resolution, with interest on 

accrued penalties payable and calculated at the rate established by the Secretary of the Treasury, 

pursuant to 28 U.S.C. § 1961 (for penalties payable to the United States) and at the rate 

established pursuant to O.R.C. § 1343.03 (for penalties payable to the State), but need not be 

paid until the following: 

a. If the dispute is resolved by agreement or by a decision of U.S. EPA that 
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is not appealed to this Court, accrued penalties determined to be owing, together with accrued 

interest, shall be paid to the Plaintiffs, within 30 days of the effective date of the agreement or 

the receipt of U.S. EPA’s decision or order. 

b. If the dispute is appealed to this Court and the Plaintiffs prevail in whole 

or in part, Lima shall, within 60 days of receipt of the Court’s decision or order, pay all accrued 

penalties determined by the Court to be owing, together with accrued interest, except as provided 

in Subparagraph c below. 

c. If the District Court’s decision is appealed by any Party, Lima shall, 

within 15 days of receipt of the final appellate court decision, pay all accrued penalties 

determined to be owing to the Plaintiffs, together with accrued interest. 

XI. FORCE MAJEURE BETWEEN THE UNITED STATES AND LIMA 

64. “Force majeure” for the purposes of this Consent Decree is defined as an event 

arising from causes beyond the control of Lima or the control of any entity controlled by Lima, 

including its agents, consultants, and contractors, which delays or prevents the performance of 

any obligation under this Consent Decree despite Lima’s best efforts to comply with the Decree.  

“Best efforts” include using best efforts to anticipate any potential force majeure event and to 

address the effects of any such event (a) as it is occurring and (b) after it has occurred, such that 

the delay is minimized to the greatest extent possible.  Unanticipated or increased costs or 

expenses associated with implementation of this Consent Decree and changed financial 

circumstances will not be considered force majeure events, except as expressly provided in 

Section XXIV (Modification).  Failure to apply for a required permit or approval or to provide in 

a timely manner all information required to obtain a permit or approval that is necessary to meet 
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the requirements of this Consent Decree, or failure of Lima to approve contracts, will not, in any 

event, be considered force majeure events. 

65. If any event occurs or has occurred that may prevent or delay performance of any 

requirement of this Consent Decree, whether or not the event is a force majeure event, Lima shall 

notify U.S. EPA, in writing, within 14 days after Lima first knew – or, in the exercise of 

reasonable diligence under the circumstances, should have known – of such event.  The notice 

will indicate whether Lima claims that the performance or delay should be excused due to a force 

majeure event.  The notice will describe in detail the basis for Lima’s contention that it 

experienced a force majeure event, the anticipated length of any delay, the precise cause or 

causes of the force majeure event, the measures taken or to be taken to prevent or minimize any 

delay, and the timetable by which those measures will be implemented.  Failure to timely notify 

U.S. EPA may, at U.S. EPA’s option, render this Section void and of no effect as to the event in 

question, and may be a waiver of Lima’s right to obtain an excuse or extension of time for its 

obligations based on such event. 

66. If U.S. EPA finds that performance is or was prevented or delayed by a force 

majeure event, the United States and Lima shall stipulate to an excuse or extension of deadline(s) 

for performance of the affected compliance requirement(s) by a period equal to any delay 

actually caused by the event, and Lima shall be relieved of stipulated penalties or other remedies 

provided under the terms of this Consent Decree for that period.  Such agreement shall be 

reduced to writing, and signed by all agreeing Parties.  If the agreement results in a material 

change to the terms of this Consent Decree, an appropriate modification shall be made pursuant 

to Section XXIV (Modification).  If such change is not material, no modification of this Consent 

Decree shall be required. 
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67. In proceedings on any dispute regarding force majeure event that prevents or 

delays performance, the dispute resolution provisions of Section XIII (Dispute Resolution) will 

apply, and Lima will have the burden of proving, by a preponderance of the evidence, 

performance is or was prevented or delayed by a force majeure event, that Lima gave the notice 

required by the preceding Paragraph, that Lima took all reasonable steps to prevent or minimize 

any delay caused by the event, that any period of delay it claims was attributable to the force 

majeure event was caused by that event, and that the excuse or amount of time requested is 

necessary to compensate for that event. 

68. An excuse or extension of one compliance date based on a particular event will 

not excuse any other non-performance or extend any other compliance date.  Lima shall make an 

individual showing of proof regarding the cause of each delayed incremental step or other 

requirement for which an extension is sought. 

XII. POTENTIAL FORCE MAJEURE BETWEEN OHIO AND LIMA 

69. If any event occurs that causes or may cause Lima to violate any requirement of 

this Consent Decree, whether or not due to a force majeure event, Lima will so notify Ohio EPA, 

in writing, within 14 days after Lima knew, or in the exercise of due diligence should have 

known of the event.  The notice will describe in detail the bases for Lima’s contention that it 

experienced a force majeure event, the precise cause or causes of the event, the measures taken 

or to be taken to prevent or minimize the noncompliance or event, and the timetable by which 

those measures will be implemented.  Lima shall adopt all reasonable measures to avoid or 

minimize any such violation. 

70. In any action by Ohio to enforce any of the provisions of this Consent Decree, 

Lima may raise at that time the question of whether it is entitled to a defense that its conduct was 
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caused by circumstances beyond its control such as, by way of example and not limitation, acts 

of God, strikes, acts of war, or civil disturbances.  While Ohio does not agree that such a defense 

exists, it is, however, hereby agreed by Lima and the State that it is premature at this time to raise 

and adjudicate the existence of such a defense and that the appropriate point at which to 

adjudicate the existence of such a defense is at the time, if ever, that a proceeding to enforce this 

Consent Decree or collect stipulated penalties is commenced by the State. At that time, Lima 

will bear the burden of proving that any delay was or will be caused by circumstances beyond 

the control of Lima.  Failure by Lima to timely comply with the notice requirements of the 

preceding Paragraph may constitute, at Ohio EPA’s discretion, a waiver by Lima of any right it 

may have to raise such a defense.  Changed financial circumstances or increased costs associated 

with the implementation of any action required by this Consent Decree will not in any event 

constitute circumstances beyond the control of Lima or serve as a basis for an extension of time 

under this Decree, except as expressly provided in Section XXIV (Modification).  An extension 

of one date based on a particular incident does not mean that Lima qualifies for an extension of a 

subsequent date or dates. Lima must make an individual showing of proof regarding each 

incremental step or other requirement for which an extension is sought. 

XIII. DISPUTE RESOLUTION 

71. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree.  Lima’s failure to seek resolution of a dispute under 

this Section shall preclude Lima from raising any such issue as a defense to an action by the 

United States or Ohio to enforce any obligation of Lima arising under this Decree.  However, 
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these dispute resolution procedures shall not apply to actions by Plaintiffs to enforce obligations 

of Lima that have not been disputed in accordance with this Section. 

72. The issuance, renewal, modification, denial, or revocation of a permit, 

certification, or other authorization, and the issuance of orders or other action of the Director of 

Ohio EPA are not subject to dispute resolution under this Decree but, rather, shall be subject to 

challenge under Ohio Revised Code Chapter 3745.  The term “actions of the Director of 

Environmental Protection” shall consist of those actions by the Director or Ohio EPA over which 

the Environmental Review Appeals Commission has jurisdiction, pursuant to O.R.C. Chapter 

3745. 

73. Informal Dispute Resolution. Except as provided in the preceding Paragraph, any 

dispute which arises under or with respect to this Consent Decree shall first be the subject of 

informal negotiations.  The period of informal negotiations shall not exceed 30 days from 

Plaintiffs’ receipt of a written Notice of Dispute in accordance with Section XXI (Notices and 

Submissions), unless that period is modified by written agreement of the Parties.  Such Notice of 

Dispute shall state clearly the matter in dispute and the date the dispute is contended to have 

arisen. The failure to submit a Notice of Dispute within ten days from the date upon which the 

issue in dispute first arises waives Lima’s right to invoke dispute resolution under this Section. 

74. Formal Dispute Resolution. If the Parties cannot resolve a dispute by informal 

negotiations pursuant to the preceding Paragraph, then the position advanced by Plaintiffs in 

writing shall be considered binding unless, within 30 days after the conclusion of the informal 

negotiation period, Lima invokes formal dispute resolution procedures by serving on Plaintiffs, 

in accordance with Section XXI (Notices and Submissions), a written Statement of Position on 

the matter in dispute, including any supporting factual data, analysis, opinion, or documentation, 
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together with a statement indicating whether formal dispute resolution should proceed upon the 

administrative record. 

75. Within 60 days after receipt of Lima’s Statement of Position, Plaintiffs will serve 

on Lima their Statement of Position, including any supporting factual data, analysis, opinion, or 

documentation, together with a statement indicating whether formal dispute resolution should 

proceed upon the administrative record.  Within 20 days after receipt of Plaintiffs’ Statement of 

Position, Lima may submit a Reply. 

76. An administrative record of the dispute shall be maintained by U.S. EPA and shall 

contain all statements of position, including supporting documentation, submitted pursuant to 

this Section. That record, together with other appropriate records maintained by U.S. EPA or 

submitted by Lima, shall constitute the administrative record upon which the matter in dispute is 

to be resolved, when such resolution proceeds on the administrative record under this Section. 

77. Resolution of Disputes. 

a. The Director of the Water Division in U.S. EPA Region 5 will issue a final 

decision resolving the matter in dispute.  Where the dispute pertains to the performance of the 

Compliance Measures under Section V or Appendices A, B, C, D, E, or F of this Consent 

Decree, or is otherwise accorded review on the administrative record under applicable principles 

of administrative law, the decision shall be upon the administrative record maintained by U.S. 

EPA pursuant to Paragraph 76. The decision of the Water Division Director shall be binding 

upon Lima, subject only to the right to seek judicial review, in accordance with Subparagraph 

77.b. 

b. The decision issued by the Region 5 Water Division Director under 
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Subparagraph 77.a shall be reviewable by this Court upon a motion filed by Lima and served 

upon Plaintiffs within 20 days of Lima’s receipt of U.S. EPA’s decision.  In addition to 

containing the supporting factual data, analysis, opinion, and documentation upon which Lima 

relies, the motion shall describe the history of the matter in dispute, the relief requested, and any 

schedule within which the dispute must be resolved for orderly implementation of the Consent 

Decree, as well as Lima’s position on whether the dispute should be resolved on the 

administrative record. 

c. Plaintiffs shall respond to Lima’s motion within the time period allowed 

by the Local Rules of this Court.  Lima may file a reply memorandum, to the extent permitted by 

the Local Rules. 

d. In any judicial proceeding pursuant to Subparagraph 77.b that concerns 

the performance of the Compliance Measures under Section V or Appendices A, B, C, D, E, or F 

or that is otherwise accorded review on the administrative record under applicable principles of 

administrative law, Lima shall have the burden of demonstrating that its position complies with 

this Consent Decree and the Clean Water Act, and that Lima is entitled to relief under applicable 

law. Judicial review of such decision shall be on the administrative record compiled in 

accordance with Paragraph 76.  Judicial review for all other disputes shall be governed by 

applicable principles of law. 

78. The invocation of dispute resolution procedures under this Section shall not 

extend, postpone, or affect in any way any obligation under this Consent Decree that is not 

directly in dispute, unless the Parties agree or the Court decides otherwise. 
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XIV. EFFECT OF SETTLEMENT AND RESERVATION OF RIGHTS 

79. Complete performance by Lima of all its obligations under this Consent Decree 

shall fully satisfy all civil liability of Lima for the violations alleged in the Complaint in this 

action through the Date of Lodging. 

80. Plaintiffs reserve all legal and equitable remedies available to enforce the 

provisions of this Consent Decree, except as expressly stated in Paragraph 79.  This Consent 

Decree shall not be construed to limit the rights of Plaintiffs to obtain penalties or injunctive 

relief under the Act or implementing regulations, or under other federal or state laws, 

regulations, or permit conditions, except as expressly specified in Paragraph 79. 

81. In any subsequent administrative or judicial proceeding initiated by the United 

States or the State for injunctive relief, civil penalties, or other appropriate relief relating to 

Lima’s violations, Lima shall not assert, and may not maintain, any defense or claim based upon 

the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, 

claim-splitting, or other defenses based upon any contention that the claims raised by the United 

States or the State in the subsequent proceeding were or should have been brought in the instant 

case, except with respect to claims that have been specifically resolved pursuant to Paragraph 79. 

82. This Consent Decree in no way affects or relieves Lima of its responsibility to 

comply with any federal, state, or local law, regulation, or permit, or to obtain any applicable 

federal or state permits or approvals including, but not limited to, a permit to install.  Compliance 

with this Consent Decree will be no defense to any actions commenced by Plaintiffs pursuant to 

said laws, regulations, or permits. 

83. Nothing herein will be construed to limit the authority of the United States or the 

State of Ohio to undertake any action against any person, including Lima, to address conditions 
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that may present an imminent and substantial endangerment to the public health, welfare, or the 

environment, whether related to the violations addressed in the Decree or not. 

84. Nothing herein will be construed to limit the authority of the United States to act 

under Section 308 of the CWA, 33 U.S.C. § 1318. 

85. Plaintiffs expressly reserve all remedies available to them for all violations of the 

CWA not specifically addressed by Paragraph 79 of this Consent Decree. 

86. The United States and the State of Ohio reserve any and all legal and equitable 

remedies available to enforce the provisions of this Decree. 

87. This Consent Decree does not limit or affect the rights of Lima, the United States, 

or the State against any third parties not party to this Consent Decree, nor does it limit the rights 

of third parties not party to this Consent Decree against Lima, except as otherwise provided by 

law. 

88. This Consent Decree shall not be construed to create rights in, or grant any cause 

of action to, any third party not party to this Consent Decree. 

XV. COSTS 

89. The Parties shall bear their own costs of this action, including attorneys’ fees, 

except that Plaintiffs shall be entitled to collect the costs (including attorneys’ fees) incurred in 

any action necessary to collect any portion of the civil penalty or any stipulated penalties due but 

not paid by Lima. 

XVI. NOT A PERMIT 

90. This Consent Decree is not and shall not be construed as a permit issued pursuant 

to Section 402 of the CWA, 33 U.S.C. § 1342, or O.R.C. § 6111.03, nor as a modification of any 

existing permit so issued, nor will it in any way relieve Lima of its obligations to obtain a permit 
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for the WWTP, Sewer System, or any other part of its Sewer System and to comply with the 

requirements of any NPDES permit and any other applicable federal or state law or regulation. 

Any new permit or modification of existing permits must be complied with in accordance with 

applicable federal and state laws and regulations. Nothing in the Consent Decree, however, will 

preclude Lima from raising defenses available under its NPDES Permit, or any renewals or 

modifications thereof, in any such actions. 

91. Nothing herein will be construed as relieving Lima of the duty to comply with the 

CWA, the regulations promulgated under the CWA, and all applicable permits issued under the 

CWA and its regulations. 

92. This Consent Decree does not authorize or approve the construction of any 

physical structure or facilities, or the modification of any existing treatment works or sewer 

system. 

93. Notwithstanding any U.S. EPA review that may occur, Lima shall remain solely 

responsible for its compliance with the terms of this Consent Decree and all applicable laws, 

regulations, and permits.  This Consent Decree does not relieve Lima of any obligation to apply 

for, obtain, and comply with the requirements of any new or existing NPDES permit or to 

comply with any federal, state, or local laws or regulations, including permits to install and /or 

plan approvals from Ohio EPA. 

XVII. FAILURE OF COMPLIANCE 

94. The United States and Ohio do not, by their consent to the entry of this Consent 

Decree, warrant or aver in any manner that Lima’s complete compliance with this Consent 

Decree will result in compliance with the provisions of the CWA, 33 U.S.C. §§ 1251 et seq., or 

with Lima’s NPDES Permit or any future modifications or renewals thereof.  Notwithstanding 
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Plaintiffs’ review or approval of any plans, reports, policies, or procedures formulated pursuant 

to this Consent Decree, Lima shall remain solely responsible for any non-compliance with the 

terms of this Consent Decree, all applicable permits, the CWA, and regulations promulgated 

under the CWA.  Except as the Parties may agree otherwise, or this Court may order, the 

pendency or outcome of any proceeding concerning issuance, reissuance, or modification of any 

NPDES permit will neither affect nor postpone Lima’s duties and obligations as set forth in this 

Consent Decree. 

XVIII. CONTINGENT LIABILITY OF THE STATE OF OHIO 

95. Ohio is a party plaintiff hereto pursuant to Section 309(e) of the CWA, 33 U.S.C. 

§ 1319(e). Ohio will have no liability under this Consent Decree, except as required by Section 

309(e) of the CWA in the event that the laws of Ohio prevent Lima from raising revenues needed 

to comply with this Consent Decree.  The Attorney General of the State of Ohio hereby certifies 

that the present laws of Ohio do not prevent Lima from raising revenues needed to comply with 

this Consent Decree. 

XIX. RIGHT OF ENTRY 

96. U.S. EPA and Ohio EPA and their representatives – including contractors, 

consultants, and attorneys – will have the right of entry into and upon the Facilities, at all 

reasonable times, upon proper presentation of credentials, for the purposes of: 

a. Monitoring the progress of activities required by this Consent Decree; 

b. Verifying any data or information to be submitted pursuant to this Consent 

Decree; 

c. Obtaining samples and, upon request, splits of any samples taken by Lima 

or its consultants; 
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d. Inspecting and evaluating any portions of Lima’s WWTP and Sewer 

System; 

e. Obtaining documentary evidence, including photographs and similar data; 

f. Inspecting and reviewing any records required to be kept under the terms 

and conditions of the Consent Decree, the NPDES Permit, and the CWA; and 

g. Otherwise assessing Lima’s compliance with this Consent Decree. 

97. Lima may request splits of any samples taken by U.S. EPA or Ohio EPA pursuant 

to Subparagraph 96.c. Upon request and if practicable, U.S. EPA and Ohio EPA shall provide 

splits of any samples. 

98. This Section in no way limits any right of entry and inspection held by the United 

States, U.S. EPA, Ohio, or Ohio EPA pursuant to applicable federal or state laws, regulations, or 

permits. 

XX.  RECORD RETENTION 

99. Lima shall maintain copies of all data, documents, plans, records, studies, and 

reports, including any underlying research and data in its possession, custody, or control, 

submitted to U.S. EPA or Ohio EPA pursuant to this Consent Decree or Lima’s NPDES Permit 

for a period of five years after the termination of the Consent Decree, unless a longer period is 

required by Lima’s NPDES Permit.  Lima will require any independent contractor implementing 

any portion of this Consent Decree to also retain such materials for a period of five years from 

termination of the Decree.  This information-retention requirement shall apply regardless of any 

contrary corporate or institutional policies or procedures.  At any time during this information-

retention period, upon request by the United States or the State of Ohio, Lima shall provide 
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copies of any documents, records, or other information required to be maintained under this 

Paragraph. 

100. At the conclusion of the information-retention period provided in the preceding 

Paragraph, Lima shall notify Plaintiffs in writing at least 90 days prior to the destruction of any 

documents, records, or other information subject to the requirements of the preceding Paragraph 

and, upon request by the United States or the State of Ohio, Lima shall deliver any such 

documents, records, or other information to U.S. EPA or the State. Lima may assert that certain 

documents, records, or other information is privileged under the attorney-client privilege or any 

other privilege recognized by federal law.  If Lima asserts such a privilege, it shall provide the 

following:  (1) the title of the document, record, or information; (2) the date of the document, 

record, or information; (3) the name and title of each author of the document, record, or 

information; (4) the name and title of each addressee and recipient; (5) a description of the 

subject of the document, record, or information; and (6) the privilege asserted by Lima. 

However, no documents, records, or other information created or generated pursuant to the 

requirements of this Consent Decree shall be withheld on grounds of privilege. 

101. Lima may also assert that information required to be provided under this Section 

is protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2.  As to any 

information that Lima seeks to protect as CBI, Lima shall follow the procedures set forth in 40 

C.F.R. Part 2. However, no documents, records, or other information created or generated 

pursuant to the requirements of this Consent Decree shall be withheld on grounds that CBI 

protection is claimed. 

102. This Consent Decree in no way limits or affects any right of entry and inspection, 

or any right to obtain information, held by the United States or the State pursuant to applicable 
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federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligation of 

Lima to maintain documents, records, or other information imposed by applicable federal or state 

laws, regulations, or permits. 

XXI. NOTICES AND SUBMISSIONS 

103. Except as specified otherwise, when written notification (including all reports) or 

communication with the United States, U.S. EPA, the United States Department of Justice, the 

State of Ohio, Ohio EPA, or Lima is required by the terms of this Consent Decree, it will be 

addressed as follows: 

As to the United States or U.S. DOJ: 

By U.S. Mail: 

United States Department of Justice:
 
Chief, Environmental Enforcement Section
 
Environment and Natural Resources Division
 
U.S. Department of Justice
 
Post Office Box 7611
 
Washington, D.C.  20044-7611
 
Reference Case No. 90-5-1-1-08433
 

By Courier: 

United States Department of Justice:
 
Chief, Environmental Enforcement Section
 
Environment and Natural Resources Division
 
ENRD Mail Room, Room 2121
 
601 D Street NW
 
Washington, DC 20004
 

As to Region 5 of U.S. EPA: 

Chief 
Water Enforcement and Compliance Assurance Branch 
Water Division 
U.S. Environmental Protection Agency, Region 5
 
77 West Jackson Blvd
 
Chicago, Illinois, 60604
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Nicole Cantello 
Associate Regional Counsel 
U.S. Environmental Protection Agency, Region 5 
77 West Jackson, Blvd. 
Chicago, Illinois 60604 
Cantello.nicole@epa.gov 

As to the State of Ohio: 

Ohio Environmental Protection Agency 
Division of Surface Water 
Attn: Manager, Permits and Compliance 
P.O. Box 1049 
Columbus, Ohio 43216-1049 
Paul.Novak@epa.state.oh.us 

Ohio Environmental Protection Agency 
Northwest District Office 
Division of Surface Water 
Attn: Enforcement Group Leader 
347 Dunbridge Rd. 
Bowling Green, Ohio 43402-0466, 
Elizabeth.Wick@epa.state.oh.us 

Chief 
Environmental Enforcement Section 
State of Ohio Office of Attorney General 
30 East Broad Street, 25th Floor 
Columbus, Ohio 43215-3400 

Summer J. Koladin Plantz 
Assistant Attorney General 
Environmental Enforcement Section 
30 East Broad Street, 25th Floor 
Columbus, Ohio 43215-3400 
Summer.Plantz@OhioAttorneyGeneral.gov 

As to Lima: 

Mayor David J. Berger 
50 Town Square 
Lima, Ohio 45801 
david.berger@cityhall.lima.oh.us 
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Anthony L. Geiger
 
Law Director
 
209 N. Main, FL 6
 
Lima, Ohio 45801-4458
 
tony.geiger@cityhall.lima.oh.us
 

Fredric P. Andes
 
Barnes & Thornburg LLP
 
One N. Wacker Drive, Suite 4400
 
Chicago, Illinois 60606-2809
 
fredric.andes@btlaw.com
 

All notifications or communications will be deemed submitted on the date they are postmarked 

and sent by first class mail, or certified mail, or electronic mail. 

XXII.  EFFECTIVE DATE 

104. The Effective Date of this Consent Decree shall be the date upon which this 

Consent Decree is entered by the Court; provided, however, that Lima hereby agrees that it shall 

be bound to perform duties scheduled to occur prior to the Effective Date.  In the event the 

United States withdraws or withholds consent to this Consent Decree before entry, or the Court 

declines to enter the Consent Decree, then the preceding requirement to perform duties scheduled 

to occur before the Effective Date shall terminate. 

XXIII. RETENTION OF JURISDICTION 

105. This Court will retain jurisdiction of this matter until the termination of the 

Consent Decree for the purposes of construing, implementing, administering, and enforcing the 

terms and conditions of this Consent Decree and for the purpose of adjudicating all disputes 

among the parties that may arise under the provisions of this Consent Decree. 
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XXIV. MODIFICATION 

106. The terms of this Consent Decree, including any attached Appendices, may be 

modified only by a subsequent written agreement signed by all the Parties, or by order of the 

Court. Where the modification constitutes a material change to this Consent Decree, it shall be 

effective only upon approval by the Court. Any non-material modifications of this Consent 

Decree shall be in writing and signed by all Parties. 

107. Unless otherwise provided herein, any disputes concerning modification of this 

Consent Decree shall be resolved pursuant to Section XIII (Dispute Resolution) of this Consent 

Decree, provided, however, that, the Party seeking modification bears the burden of 

demonstrating that it is entitled to the requested modification in accordance with the grounds for 

relief specified in Fed. R. Civ. P. 60(b). 

108. Following the filing of a motion under Rule 60(b), stipulated penalties shall 

accrue due to Lima’s failure, if any, to continue performance of obligations under the Consent 

Decree that are necessarily the subject of the Rule 60(b) motion; provided, however, that such 

penalties need not be paid if the Court resolves the motion in Lima’s favor, and Lima shall 

comply with the Consent Decree as modified. 

XXV. TERMINATION 

109. At least one year after the Lima has completed all construction required by its 

approved Long Term Control Plan and SSOAP and after submission of the Final Post 

Construction Monitoring Report required by Paragraph 14, Lima may seek, in writing, approval 

from the United States and Ohio for termination of this Decree.  The Request for Termination 

shall include the following certifications: 1) that all required construction is complete; 2) that at 

least 12 months of post-construction monitoring shows the effectiveness of Lima’s CSO and 
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SSO controls; 3) that Lima is and has been in compliance with its NPDES Permit for at least 12 

months; 4) that all civil penalties due and all stipulated penalties demanded under this Decree 

(and any interest thereon) have been paid; and 5) that Lima has complied with all other 

requirements of this Decree.  Upon request by the United States or the State of Ohio, Lima shall 

provide any supporting documentation demonstrating that Lima has satisfied the requirements in 

this Paragraph. Unless, within 90 days of receipt of Lima’s certification under this Paragraph, 

either the United States or the State of Ohio objects in writing with specific reasons, the Court 

may, upon motion by Lima, order that this Consent Decree be terminated. If either the United 

States or the State of Ohio objects to the certification by Lima then the matter will be submitted 

for resolution under Section XIII (Dispute Resolution) of this Consent Decree.  In such case, 

Lima will bear the burden of proving that this Consent Decree should be terminated. 

XXVI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

110. This Consent Decree will be lodged with the Court for a period of not less than 30 

days for public notice and comment in accordance with 28 C.F.R. § 50.7.  The United States 

reserves the right to withdraw or withhold its consent if the public comments regarding this 

Decree disclose facts or considerations which indicate that this Decree is inappropriate, 

improper, or inadequate. Lima will not withdraw its consent to this Decree during the period of 

governmental and judicial review that occurs between lodging and entry of this Decree, and 

Lima hereby consents to the entry of this Decree without further notice. 

111. If, for any reason, the Court should decline to approve this Consent Decree in the 

form presented, this agreement is voidable at the sole discretion of any Party, and the terms of 

the agreement may not be used as evidence in any litigation between the Parties. 
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XXVII. SIGNATORIES 

112. The undersigned representative of each of the Parties certifies that he or she is 

authorized to enter into the terms and conditions of this Consent Decree and to execute and bind 

legally the Parties to this document. 

XXVIII. INTEGRATION/APPENDICES 

113. This Consent Decree and its Appendices constitute the final, complete, and 

exclusive agreement and understanding among the Parties with respect to the settlement 

embodied in the Consent Decree and supersede all prior agreements and understandings, whether 

oral or written. No other document, nor any representation, inducement, agreement, 

understanding, or promise, constitutes any part of this Consent Decree or the settlement it 

represents, nor shall it be used in construing the terms of this Consent Decree. 

The following appendices are attached to and incorporated into this Consent Decree:
 

“Appendix A” is the CSO/SSO Control Measures Plan.
 

“Appendix “B” is the Post Construction Monitoring Program requirements.
 

“Appendix “C” is the Procedures Applicable to Wet Weather Operation of Nitrification 


Towers. 

“Appendix “D” is the Supplemental Information to be Considered in Evaluating Lima’s 

Financial Circumstances or Other Financial or Budgetary Issues. 

“Appendix “E” is the CMOM Table of Contents. 

“Appendix “F” is the Supplemental Environmental Project requirements. 

XXIX. FINAL JUDGMENT 

114. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment between the United States, the State, and Lima.  The 
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Court finds that there is no just reason for delay and therefore enters this judgment as a final
 

judgment under Fed. R. Civ. P. 54 and 58.
 

Dated and entered this _____ day of ______________, 2014.
 

UNITED STATES DISTRICT JUDGE
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