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WHEREASthe City ofFort Smith,.Arkansas("City")owns and operates a Publicly
 

Owned Treatment Works("POTW")as defined at40 C.F.R.§4033thatincludes two
 

Wastewater TreatmentPlants{"WWTPs")and two Wastewater Collection and Transmission
 

Systems("WCTS")collectively serving the WWTPs;
 

~THEREAS the State ofArkansas is a party to this action pursuantto Section 309(e)of
 

the Clean Water Act("CWA"),33 U.S.C.§ 1319{e);
 

WHEREAS City discharges pollutants into navigable waters ofthe United States and
 

Waters ofthe State ofArkansasfrom the P Street W'WTP(located at I3 NorthP Streetin Fort
 

Smith),and the Mansard W~VTP(located in Fart Smith with a mailing address of1609 North 9~'
 

Terrace,Barling,Arkansas),pursuantto National Pollutant Discharge Elimination System
 

{"NPDES")PermitNo.AR0033278("theP Street Permit"),effective Maxch 1,2012,and
 

NPDESPermitNo.AR0021750("the Mansard Permit"},effective February 1,2009;
 

WHEREAS Plaintiff,United States ofAmerica,by the authority ofthe Attorney General
 

cifthe United Staxes and through its undersigned counsel,acting atthe requestand on behalfof
 

the Administrator ofthe United States Environmental Protection Agency("EPA")and pursuant
 

to Section 309{a)oftheCWA,33 U.S.C.§ 1319{a),and the Co-PlaintiffState ofArkansas,
 

acting atthe request and on behalfofthe Arkansas DepartnnentofEnvironmental Quality
 

("ADEQ"},by the authority ofthe Attorney General,pursuantto Ark.Cade Ann.§ 25-16-'702(e)
 

and in accordance with CWA Section 309(e},33 U.S.C.§ 1319(e),and through its undersigned
 

counsel,jointlyfiled a Complaint against City seeking injunctive reliefand a civil penalty;
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j7+IH!EREAS Plainriffs allege in their Complaintthat: {1)City has violated and continues
 

to violate Section 301 offine CWA,33 U.S.C.§ 1311,by discharging untreated sewage in the
 

form ofSanitary Sewer Overflows{"SSOs")fram its WCTSto waters ofthe United States and
 

Waters ofthe State;{2)City has violated and continues to violate CWA Sections 301 and 402,
 

33 U.S.C.§§ 1311 and 1342(hereinafter"CWA Sections Sal and 402"),and the condition in its
 

NPDES pezmits requiring that it properly operate and maintain its WCTS;(3}City has violated
 

and continues to violate the CV~A Sections 301 and 402,andfhe condition in its NPDES permits
 

("Duty to Mitigate")requiring that it take all reasonable stepsto minimize or prevent any
 

discharge;(4)City has violated CWA Sectzons 301 and 402and certain effluent limits setfor the
 

outfalls at its two WWTPs,contained in its NPDES permits;(5)City has violated the CWA
 

Sections 301 and 402,and the condition in its NPDES permits requiring that it reportto ADEQ
 

the occurrence ofall SSOs,and provide certain information regazding such SSOs;and(6}City
 

has violated and continuesto violate theCWA Sections 301 and 402and the condition in its
 

NPDES permits requiring that it maintain adequate back up power sources to preventthe
 

discharge ofuntreated or inadequately treated wastes during electrical power failures;
 

WHEREAS,although City wasthen engaged in implementing its Wastewater
 

ManagementPlan(September,1993)to address unpermitted dischargesfrom itsPOTW,on
 

January 21,1994,EPA issued to City Administrative Order DocketNo.C'WA-VI-99-1204and
 

No.CWA-VI-99-1205,which required City to take appropriate measures to comply with the
 

CVJA and its NPDESPermits to eliminate unpermitted dischargesfrom its WCTS;
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WHEREAS,as continued implementation ofits Wastewater ManagementPlan,the City
 

asserts that it has entered into contracts and expended over$203,463,410 onthe design and
 

construction ofPOTWimprovementsincluding upgrading ofboth WWTPs;developmentand
 

continued maintenance ofa WCTS hydraulic model;completion ofWCTSevaluation studies on
 

certain collector sewers;replacement or rehabilitation ofcertain collector sewers;construction of
 

certain interceptor sewers;construction ofthe Sunnymede wet weather pump station and
 

equalization{"EQ")storage facility;current construction oftheZero Street wetweatherpump
 

station andEQstorage faczIity; and completion ofconstruction ofthe Mill Creek wet weather
 

pump station andEQ facility,resulting in whatthe City believes is a significant reduc#ion of
 

SSOsin its WCTS;
 

WHEREAS,Fort Smith'sPOTW isa separate sanitary sewersystem and the Parties
 

nevertheless agree to utilize EPA's"Combined Sewer Ovezflovvs Guidancefar Financial
 

Capability Assessmentand Schedule Development,"EPA 8320B-97-004,published February,
 

1997 herein;
 

WHEREAS,notwithstanding City'sdevelopmentand continued implementation ofi#s
 

Wastewater ManagementPlan,EPA alleges that City has notmade sufficient progress and
 

remains in noncompliance with #s NPDESPernuts and theCWA,particularly in the area of
 

SSQs;
 

V~JHEREAS City does notadmitany liability arising outofthe transactions or
 

occurrences alleged in the Plaintiffs' Complaintand alleges that:(1)City's operation ofits
 

PQTWinfact wasconsistent with the then currentNPDESPermitsissued by the State;(2)City
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notified EPA and the State that its Was#ewater ManagementPlan and its impiementa~ion were
 

consistent with principles ofaffordability;and{3)EPA did not notify City notto implementthe
 

Wastewater ManagementPlan and submittals by the City pursuantto the Plan;and
 

V~JHEREAS the Parties recognize,and the Courtby entering this Consent Decree finds,
 

that this ConsentDecree has been negotiated by the Parties ire good faith and will avoid
 

prolonged and complicated litigation among the Parties,and that this ConsentDecree is fair,
 

reasonable,and in the public interest.
 

NOW,THEREFORE,before the taking ofany testimony,withoutthe adjudication or
 

admission ofany issue offactorlaw except as provided in Section I, below,and with the consent
 

ofthe Parties,IT IS HEREBYADJUDGED,ORDERED,AND DECREED asfollows:
 

I. JURISDICTION AND VENUE
 

1. This Court hasjurisdiction overfhe subject matter ofthis action,pursuantto 28 U.S.C.
 

§§I331,1345, 1367(a)and 1355,and Sections 309{b)ofthe CWA,33 U.S.C.§ 1319(b),and
 

over the Parties. Venue lies in this District pursuantto Section 309(b)ofthe CWA,33 U.S.C.§
 

1319{b),and 28 U.S.C.§§ 1391 {b)and 1395(a),because City is located in thisjudicial district,
 

and the violations alleged in the Complaintare alleged to have occurred in thisjudicial district.
 

For purposesofthis Decree,City does not contestthe Court'sjurisdiction over this action or
 

overthe City,and does not contest venue in thisjudicial district.
 

2. For purposes ofthis Consent Decree,City agrees that Plaintiffs' Complaintstates claims
 

upon which reliefmaybe granted pursuant~o Sections301 and 309oftheCWA,33 U,S.C.§§
 

1311 azid 1319.
 



Case 2:14-cv-02266-PKH Document3-1 Filed 01/02/15 Page9of147 PagelD #:36
 

IL OBJECTIVES
 

3. This ConsentDecree shall have the objective ofcausing Fort Smith to achieve and
 

maintain full compliance with the Decree,theCWA,the regulations promulgated underthe
 

CWA,and City's NPDES Pernuts,including the goal ofeliminating all SSOs.
 

III. APPLICABILITY
 

4. 	 The obligations ofthis ConsentDecree apply to and are binding upon the United States,
 

tie State of.Arkansas,and upon City,its agents,successors,assigns and other entities or
 

persons otherwise bound by law.
 

S. Atleast thirty(3a)days prior to transfemng ownership or operation ofeither the
 

P Street WWTPor the Mansard VJWTP,or any part of,or the whale V~CTS to any other person,
 

City shall provide acopy ofthis ConsentDecree to each prospective successor owner or operator
 

and shall simultaneously verify such by a written notice toEPA Region VI,the United States
 

Attorney for the Western DistrictofArkansas,the United States DepartmentofJustice and the
 

.ADEQ(on behalfofthe State ofArkansas in accordance with Section XXofthis Decree
 

("Notices")..Any such transfer mustbe conditioned upon the transferee's agreementto
 

undertake the obligations required by this Decree,and no such transfer shall relieve City ofits
 

obligation to ensure thatthe terms ofthe Decree are implemented.
 

6. Until this ConsentDecree is terminated pursuantto Section XXIV,City shall postacopy
 

ofthis Decree on City's website. City sha11 provide acopy ofthis Consent Decree,or otherwise
 

make it available by providing notice oflocation ofposting,to each City official and City
 

employee whose duties mayreasonably include compliance with any provision ofthis Decree
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and to each engineer,Consultant and Contractor already retained(and to be retained in the
 

future)to perform any activities requixed bythis ConsentDecree uponthe execution ofany
 

contract relating to such activities.
 

7. In any action to enforce this ConsentDecree,City shall not raise as a defense the failuxe
 

by any ofits officials,employees,agents,Consultants or Contractors to take any actions
 

necessa~.~yy to comply with the provisions ofthis ConsentDecree.
 

IV. DEFINITIONS
 

8. Unless otherwise defined herein,tezms used in this Consent Decree shall have the
 

meanings given to those termsin theCWA and the regulations promulgated thereunder. The
 

following terms used in this ConsentDecree shall be defined as follows:
 

a "ADEQ"shall mean the Arkansas DepartnnentofEnvironmental Quality,and any
 

successor departments or agencies ofthe State ofArkansas;
 

b. "Annual Report"shall mean the reportto be submitted annually pursuantto Section
 

X ofthe ConsentDecree;
 

c. "Appendix"shall mean an attachment to this Consent Decree which contains details
 

ofcompliance actionsto be undertaken pursuantto this Decree;
 

d. "Article"shall meana portion ofSection V("Comprehensive Remedial
 

Requirement"Section)ofthis ConsentDecree;
 

e. "Basin"shall meana section ofa Sewershed that is a distinct wastewater collection
 

area,and designated by Fort Smith as such;
 

f. "Building/Private Property Backup"sha11 meana wastewater backup into a building
 

6
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andlor a wastewater overflow onto private property that is caused by blockages,flaw
 

conditions or other malfunctions in the WCTS. "Building/Private Property Backup"
 

does natinclude a wastewater backup into a building and/or a wastewater overflow
 

onto priva#e property that is caused solely by ablockage or other malfunction ofa
 

Private Service Lateral or other piping or conveyance system that Fort Smith does not
 

own or operate;
 

g. "Calendar Year"shall meanthe 12-month period starting on January 1 and ending on
 

December31 ofa given year;
 

h. 	"Capacity Constraint"shall meanthose discrete components,or groupsof
 

componentsofthe WCTS that are determined by the City,.consistent with Section V,
 

Article Four("Capacity Assessmentand Hydraulic Modeling")ofthis Consent
 

Decxee to have capacity deficiency issues that havecaused or significantly
 

contributed to previous capacity-related SSOs;that are likelyto cause or significantly
 

contribute to future capacity-related SSOs;and/or that are identified as overflow
 

locations for any storm event presented in Section V,Article Four,Paragraph 30;
 

i, 	 "City"or"FortSmith"shall mean the City ofFort Smith.,Arkansas;
 

j. 	"Cleazx Water Act"or"CWA"shall meanthe federal Clean Water Actfound at33
 

U.S.C.§§ 1251- 1387;
 

k. "CM4M"or"Capacity,Management,Operations,and Maintenance"sha11 mean a
 

program ofaccepted industry practices to properly manage,operate and maintain
 

sanitarysewer collection,transmission and treatmentsystems,investigate capacity­

7
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constrained areas ofthese systems,and respond to SSO events,including as identified
 

by ~.he Guidefor Evaluating Capacity,Management,Operation,and Maintenance
 

(CMOM)Programs(EPA,Jan.2005);
 

1. 	 "Complaint"shall meanthe campiaintfiled by the United States and the State of
 

.Arkansas in this action;
 

m."ConsentDecree"ar"Decree"shall mean this Decree and all Appendices attached
 

hereto and listed in Section XXVIII,
 

n. "Consultant"sha11 mean a professional engineer licensed in the State ofArkansas or
 

other recognized professional within afield ofpractice,with appropriate
 

qualifications,experience and adequate staffand resources necessary to undertake
 

anyprogram plan,study,analysis,design or report required by the terms ofthis
 

ConsentDecree;
 

o, "Contractor"shall mean a person or entity who in pursuit ofits business undertakes to
 

perform ajob or piece ofwork,retaining in himselfcontrol ofmeans,method and
 

mannerofaccomplishing the desired result;
 

p. "Critical Response Time"shall meanthe time intervat between activation ofthe high
 

wetwell level alarm ataPump Station and the first SSOfrom the WCTStributary to
 

thatPump Sta#ion under peak dry-weatherflaw conditions or under peak wet-weather
 

flow conditions{generated by the analysis rainfalls presented in Section V,Article
 

Four{"Capacity Assessmentand Hydraulic Modeling")ofthis ConsentDecree),
 

whichever weather conditions prevail atthe time ofthe SSO;
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q. 	"Cross-Connection"shall mean any constructed.connection,whether by pipe or any
 

other means,between any partofthe WCTS and any part ofastorm water drainage
 

system that is capableofconveying flow between the two systems;
 

r, "Date ofEntry"shall meanthe actual date the federal district courtjudge signs and
 

approves this Consent Decree,after the publiccommentperiod expires,and after the
 

United States files a motionfor entry and a memorandum in supportthereof;
 

s. 	"Date ofLodging"sha11 meanthe date the United States files a copy ofthis Consent
 

Decree signed by all Parties with the District Court,along withthe Complaint,przor
 

to submitting the ConsentDecree for publication in the Federal Register to provide an
 

opportunity for public review and commentthereon;
 

t, "Day"or"Days"shall meanacalendar day or calendar days unless expressly stated
 

to be a business day or business days. In computing any period oftime under this
 

Consent Decree,where the last Day would fall on a Saturday,Sunday,orafederal ox
 

State holiday,the period shall run until the close ofthe next business day;
 

u. 	"Defendant"shall mean the City ofFort Smith,.Arkansas;
 

v. "Deliverable"shall mean any written documentrequired to be prepared and/or
 

submitted by oron behalfofFort Smith pursuantto this Consent Decree;
 

w. "DirectDischarge"shall mean asewer pipe installed to convey wastewaterfrom a
 

sanitary sewer for release into the environment;
 

x. ".EPA"shall mean the United States Environmental Protection Agency and any
 

successor departmentsor agenciesofithe United States;
 

0
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y. "Equalization Facilities"or"EQ Facilities" shall mean#hose components ofthe
 

WCTS designated,designed orintended for the temporary storage ofwet-weather
 

wastewater flows;
 

z, "FQG"shall mean fats, oil and grease, whether petroleum-based,mineral-oil-based,
 

animal-based or vegetable-based;
 

aa. "FOG Control Device"shall mean any grease interceptor,grease trap,ox other
 

mechanism,device,or proc,~ss that attaches to or is applied to wastewater plumbing
 

fixtures andlor Private Service Lines to collect,contain,or remove FOGfrom the
 

wastewater stream ofaFOG Generator prior to discharge into the WCTS;
 

bb, "FOG ControlProgram"ar"Fats,Oil and Grease ControlProgram"shall mean Fort
 

Smith's program to control discharge ofFOG into the WCTS as developed and
 

approved under Section V,Article Seven,Paragraph 37ofthis Consent Decree;
 

cc. "F(3G Generator"shall- mean anyfood service establishment orfood-processing
 

establishmentthat dischargesFOGinto the WCTS,provided,however,thatthose
 

establishments covered by the City's industrial user program shall not be considered a
 

FOG Generatorfor the purposesofthis ConsentDecree;
 

dd. "Force Main"sha11 mean any pipe that receives and conveys,under pressure,
 

wastewaterfrom the discharge side ofa pump. A Force Main is intended to convey
 

wastewater under pressure;
 

ee. "Gravity Sewer Line"shall meana pipethatreceives,contains and conveys
 

wastewater notnornnally under paressure, butintended to flow unassisted underthe
 

10
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influence ofgravity. "Small Diameter Gravity Sewer Lines"shall mean Gravity
 

Sewer Linesthat are lessthan twenty-four(24)inchesin diameter. "Large Diameter
 

Gravity Sewer Lines"shall mean GravitySewer Linesthat are twenty-four(24)
 

inches or greater in diameter;
 

ff. "Infiltration" as defined by40 C.F.R.§35.2005(bj(20)shall mean water otherthan
 

wastewater that enters a WCTS(including sewer sezvice connections and foundation
 

drains)from the ground through such means as defective pipes,pipejoints,
 

connections,or manholes;
 

gg. "Inflow"as defined by40C.F.R.§35.2005(b)(21)shall mean water otherthan
 

wastewater that enters a WCTS(including sewer service connections}from sources
 

such as,but notlimited to,roofleaders,cellar drains,yazd drains,area drains,drains
 

from springs and swampy areas,manhole covers,cross connections between storm
 

sewers and sanitary sewers,catch basins,cooling towers,storm water,surface runoff,
 

street wash waters,or drainage;
 

hh. "I&I"sha11 meanthe total quantity ofwaterfram Infiltration and Inflow without
 

distinguishing the source;
 

ii. 	 "Interest"shall mean interest accruing onasum calculated in the manner provided by
 

28 U.S.C.§ 196i;
 

jj. "MACP"sha11 mean the NA,SSCO Manhole Assessmentand Certification Program;
 

kk. "Mansard Pernut"sha11 mean NPDES pernutnumber AR0021750issued to City
 

pursuant to Section402ofthe Clean Water Act,33 U,S.§1342,and the Arkansas
 

11
 



Case 2:14-cv-02266-PKN Document3-1 Filed 01/02/15 Page 160#147 Page1D #:43
 

Water and Air Pollution Contras Act,Ark.Code Ann.§8-4-10,etseq.,for the
 

MansardP4TW and any future extended,modified or reissued permit;
 

11. 	 "Mansard WWTP"shall mean the publicly owned treatment works tha# is owned and
 

operated by City and that is located in Fort Smith with an address of1b09North 9~'
 

Terrace,Barling,Arkansas;
 

mm."MGD"or"mgd"sha11 mean million gallons per day;
 

nn. "Month"shall meanone calendar month running from a numbered day to the same
 

numbered dayofthe following calendar month,regardless ofwhetherthe particular
 

month has 28,29,30or 31 days. Ifatriggering event would occur on aday ofthe
 

mon#h that does not exist(for example,February 30),then the event shall be due on
 

the fastday ofthe following month(for example Mazch 1);
 

oo. "NASSCO"shall meanthe National Association ofSewer Service Companies;
 

pp. "P StreetPermit"shall mean NPDES permitnumber AR0033278 issued #o City
 

pursuantto Section 402ofthe Clean Water Act,33 U.S.C.§ 1342,and the Arkansas
 

Water and Air Pollution Control Act,Ark.Code Ann.§$-4-10,etseq.,for theP
 

StreetPOTW and any future,extended,modified or reissued permit;
 

qq. "P Street WWTP"shall meanthe publicly owned treatment worksthat is owned and
 

operated by City and that is located at 13 NorthP Street in Fort Smith,Arkansas;
 

rr, "PACP"sha11 mean the NASSCO Pipe Assessmentand Certification Program;
 

ss. "Paragraph"shall meanaportionofthis Decreeidentified by an Arabic numexaiora
 

letter;
 

12
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tt. "Parties"shall meanthe City,the United States,and the State ofArkansas;
 

uu. "Pipe Segment"shall meanthe portion ofa Gravity SewerLine extendingfrom
 

manhole to manhole;
 

°w. "Plaintiffs"shall meanthe United States and the State ofArkansas;
 

ww.	"Private Service Line"shall meanasewer line which is notowned or operated by
 

City,but which conveys wastewaterfrom a building to a main line ofthe WCTS;
 

~. "Private Service Line Release"shall mean any spill,release,or diversion ofsewage
 

from aPrivate Service Line to any location otherthan the WCTScaused solely by a
 

blockage or other malfunction in that Service Line,even ifthe release does notreach
 

Watersofthe State ar waters ofthe United States;
 

yy. "Pump Station°° or"Pumping Station"shall mean facilities owned or operated by Fort
 

Smith that contain pumps that lift wastewater from a Lower to a higher hydraulic
 

elevation,including all related electrical, mechanical,and structural systems
 

necessary to the operation ofthatPump Station within the WCTS;
 

zz. "Recurring Private Service Line Release"shall meanaPrivate Service Line Release
 

that has occurred within three(3)Years ofa prior Private Sezvice Line Release atthe
 

same location;
 

aaa."Recurring SSO,""R.ecurring Dry-WeatherSSO,"and"Recurring Wet-Weather
 

SSO."A"Recurring SSO"shall mean anySSO that has occurred within three(3)
 

~.'eazs ofa prior SSO thax occurred atthe same location underany weather conditions
 

(wetor dry). A"RecurringDry-WeatherSS4"shall mean an SS(J thathas occurred
 

13
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during dry weather within three(3)Years ofa prior SSO atthe same location that
 

also occurred during dry weather. A"Recurring Wet-WeatherSSO"shall meanan
 

SSO that has occurred during wet weather within three(3)Years ofa prior SSO atthe
 

same location that also occurred during wet weather;
 

bbb.	"Remedial Measures"shall mean spot repairs,trenchless sewer rehabilitation,sewer
 

replacement,repair or reconstruction,and any other appropriate WCTSimprovement
 

technique for resolving condition deficiencies and/or capacity deficiencies in a
 

partieuIar system assetor group ofassets wi#hin the WCTS,in accordance with
 

Appendix D("Remedial Determination Process"),that have caused or significantly
 

contributed to previousSSOs,and/or,that are likely to cause or significantly
 

contribute to future occurrence ofSSOs;
 

ccc."Sanitary Sewer Overflow"or"SSO"sha11 mean any spill,release,or diversion of
 

sewagefrom the WCTS,including:(1)an overflow thatresults in a discharge to
 

Watexs ofthe State or waters ofthe United States,and(2)an overflow ofwastewater,
 

including a wastewater backup into a building or wastewater overflow onto private
 

property,such as a Buiiding/Private Property Backup(otherthan a backup caused
 

solely by a blockage or other malfunction in a privately owned sewer or building
 

lateral(i.e. a"Private Service Line")),even ifthat overflow does notreach Watexs of
 

the State or waters ofthe United States;
 

ddd."Section"shall meana portion ofthhis Decree identified by aroman numeral;
 

eee,"Sewershed"shall meanasection ofCity's WCTSthat is a distinct drainage ar
 

14
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wastewater collection axea and designated assuch by City for theP Street WWTPand
 

the Mansard WWTP;
 

~f£ "State ofArkansas"or"State"shall mean the State ofArkansas acting on behalfof
 

.A.DEQ;
 

ggg.	"Sub-basin"shall meana section ofa Basin that is a distinct wastewater collection
 

area and designated by Fort Smith assuch;
 

~
4i~ubparagraph"shall meana portion ofthis Consent Decree identified by alower
 

case letter followed by a period;
 

iii, "Tabulation"shall mean adocumentin aformatcontaining text searchable cells or
 

fields that is also sortable by data category;
 

jjj. "United States"shall meanthe United States ofAmerica,acting on behalfofEPA;
 

kkk. "'V~astewater TreatmentPlant"or"WWTP"shall meanthe Mansard orP Street
 

wastewatertreatment plants and components thereof;
 

111. "Wastewater Collection and Transmission Sys#em"ar"WCTS"shall mean the
 

sanitary sewer collection,retention and transmission sys#emsfor both the Massard
 

WWTPSewershed and theP Street W'WTP Sewershed,including ail pipes,Force
 

Mains,Gravity Sewer Lines,Pump Stations,EQ Basins,manholes and appurtenances
 

thereto,that are owned or operated by City at any timefrom the Dafie ofbodging of
 

this ConsentDecree until its termination under Section XXIV;
 

mn:zm."Waters ofthe State"shall mean all streams,lakes,marshes,ponds,watercourses,
 

waterways,wells,springs,irrigation systems,drainage systems,and ail other bodies
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ofaccumulations ofwater,surface and underground,natural and artificial, public or
 

private,which are con#ained within,flow through,or border upon the State of
 

Arkansas,or any portion ofthe State ofArkansas,as defined in Ark.Code Ann.§8­

4-102(10);and
 

gum.. "Year"shall meanatwelve month period regardless ofthe beginning date. In the
 
eventatriggered eventshall be due on a year ending date that does nat exist(fox
 
example,February29in same years),then the eventshall be due an the first dayof
 
thefollowing month(for example,March 1).
 

V. COMPREHENSIVEREMEDIALRE4UIREMENTS
 

A. Introduction
 

9. Thefollowing nine Articles constitute the actions that City shall undertake or continue to
 

undertake to achieve the Objectives ofthis ConsentDecree,as stated in Section II. City sha11
 

implement all ongoing WCTS investigatians,analyses,and Remedial Measures consistent with
 

sound engineering practices,City's best professionaljudgment,industry standards,and the
 

guidance manuals identified in this Section ofthe ConsentDecree. Subject to the provisions of
 

this ConsentDecree,all actions required under Section V ofthis ConsentDecree shall be
 

completed no later than twelve(12)gears after the Date ofLodging,exceptthose ongoing
 

actions identified under Section V,Article Seven("Developmentofa Capacity,Management,
 

Operation and MaintenanceProgram")that shall continue after texmination ofthis Decree,under
 

Section XXIV ofthis ConsentI3ecree.
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B. Article One: SewerSystem Condition Assessments
 

10. City sha11 conduct Sewer System Assessments("SSAs")for the Gravity Sewer Lines and
 

manholes in the WCTS,as presented in the last column ofAppendixC("SSA Statzts"). The
 

SSA activities sha11 identify structural defects and any other non-structural defects in the'WCTS
 

that have caused ox significantly contribute to previous SSOs and/or that are likely to cause or
 

significantly contribute to the future occurrence ofSSOs. TheSSAson the Gravity Sewer Lines
 

and manholes setforth in AppendixCshall be completed no later than eight(8)yearsfrom the
 

date ofLodging.
 

a. By the following dates,City shall have completed SSA activities on thefollowing
 

minimum numberofunique miles ofGravity Sewer Lines:
 

Date
 Total Miles
 

Within three(3}Yearsfrom the Date ofLodging	 150
 

Within six{6)Yearsfrom the Date ofLodging	 300
 

Within eight(8)Yearsfrom t1~e Date ofLodging	 Ailremaining Gravity Sewer

Lines in accordance with

Appendiac C;
 

b, Further,in addition to meeting the dates in Subparagraph a.,above,City shall
 

perform SSA activities on no less than forty(40)unique milesofGravity Sewer Lines
 

in each Calendar Year,until completionofallSSA activities in accordance with
 

Appendix C;
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c, In counting the number ofmiles completed for purposes ofthis Paragraph 10,only
 

SSA activities commenced or completed a~Eter the Date ofLodging maybe included;
 

and
 

d. City shall conductSSA activities in accordance with Paragraphs 14 and 15 ofthis
 

Decree,and the process presented in Appendix A to this Decree.
 

11, SSA activities and specific WCTSinvestigations shall be performed in accordance with
 

applicable provisionsofTie Handbook:Sewer System Infrastructure Analysis and
 

Rehabilitation,EP.A/b25/6-911030;Existing Sewer Evaluation and Rehabilitation,WEFMOP
 

FD 6~ 3rd e{~1tI011,2009(hereinafter"The Handbook");A Guide to ShortTerm Flow Surveys of
 

SewerSystems,WRCEngineering(1987);the Code ofPractice for the Hydraulic Modeling of
 

Sewer Systems Version 3.001,December2002,prepared by The Chartered Institution ofWater
 

and Environmental Management(CIWEM—formerly WaPUG):the National Association of
 

Sewer Service Companies(NASSCO)"ManualofPractice,"and sound engineering practice.
 

12. SSA activities and specific WCTS investigations in individual Basins and Sub-basins
 

shall be prioritized taking into consideration:
 

a. The occurrence ofdry-weather and wet-weather SSOs;
 

b. The nature and extentofcustomer complaints;
 

c, Previous and currentflow monitoring studies;
 

d. Location ofSSOsin low-income census tract areas;
 

e, The causes and applicable methodsofeliminating SSOs;
 

f. Remedia.I Measures already undertaken arscheduled fox implementation;
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g. Field crew work orders;and
 

h. Other relevantinformation.
 

13. SSA activities in each Basin or Sub-basin sha11 begin with flow monitoring ofthe
 

.discharge{s)from that Basin car Sub-basin with concurrent rainfall measurement using a rain
 

gauge located within the Basin or Sub-basin area tributary to the flow meter. Suchflow and
 

raainfall data gathered withintwo(2)years prior to conducting SSA activities may be
 

utilized. All Gravity Sewer Lines in each Basin or Sub-basin shall be subjectto the
 

investigations specified under Subpazagraphs 14.a,through 14.g.and 15.a.through 15.c. Such
 

investigations sha11 be sufficient to determine the condition score ofthe Gravity Sewer Lines
 

applying the NASSCOPipe Assessment and Certification Program and the Manhole Assessment
 

and Certification Program rating systems as setforth an pages3 and4ofAppendix.A
 

thereinafter"NASSCO condition rating systems(as setforth in Appendix A}"),and to discover
 

other defects that have caused ox significantly contributed to previous SSOsor that are likely to
 

cause or significantly contribute to the future occurrence ofSSOs.
 

14. SSA activities in each Basin or Sub-basin for Small-Diameter Crravity Sewer Lines shall
 

include tkle fallowing:
 

a. Smoke-testing ofall Small-Diameter Gravity Sewer Lines and tributary Private
 

Service Lines,exceptthose already scheduled for manhole-to-manhole internal lining
 

ox replacement;
 

b. Closed circuit television("CCTV")inspec~ian ofall non-plastic Small-Diameter
 

Gravity Sewer Lines;
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c. Dyed-wa#er testing with concurrentCCTV ofalI parallel storm sewers proximate and
 

above each Pipe Segmentthattest positive from smoke-testing to attemptto identify
 

the specific locations where dyed-water is entering thePipe Segment;
 

d. External visual inspection from the public right-of-way during smoke-tes#ing of
 

buildings in the BasinlSub-basin under investigation to attemptto ascertain the
 

presence ofdownspouts and other private property storm water drains that are
 

connected to the WCTS;
 

e. 	~spection ofa1I manholes;
 

f. 	CCTV inspection ofall plastic Srnali-Diameter Gravity Sewer Lines constructed prior
 

to Calendar Year 1995 and all other plastic Small-Diameter Gravity Sewer Linesfor
 

which visual pipe inspections or other WCTS investigations reveal defects; and
 

g. All other Small-Diameter Gravity Sewer Line and Private Service Line investigations
 

that City deems necessary to locate the sources ofI&Ithat cause or contribute to
 

SSOsand/or condition defects in the WCTS. Use ofany alternative WCTS
 

investigation technique t.~iat City wishes to employ otherthanthose specifically listed
 

in Subparagraphs 14.a.through 14.f.,including new technologies or methods,mustbe
 

preapproved byEPA.
 

15. SSA activities in each Basin or Sub-basin for Large-Diameter Gravity Sewer Lines
 

(except pipes installed after 1995 and those that are Iisted in AppendixEl or Appendix E2,if
 

actually replaced)shall includethefollowing:
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a, Inspection ofall Large-Diameter Gravity Sewer Lines using CCTV,3b0-degree
 

video,Iaser imaging or physical entry at City's option;
 

b. 	Inspection ofail manholes;and
 

c. 	All other Gravity Sewer Line and Private Service Line investigations that City deems
 

necessary to locate the sourcesofI&Ithatcause or contribute to SSOsand/or
 

condition defects in the WCTS. Use ofany alternative WCTSinvestigation
 

#echnique that City wishes to employ otherthan those specifically listed in
 

Subparagraphs 15.a.and 15.b.,including new technologies or methods,must be
 

preapproved byEPA.
 

16. TheSSA activities performed in each Calendar Year pursuantto Paragraphs 10through
 

15 shall be described in a Condition AssessmentReportforthat Calendar Year. T'he Condition
 

AssessmentReportfor each Calendar Year sha11 b~ submitted in accordance with Section XX
 

("Notices")with the respective AnnualReportforthat Calendar Year as required and described
 

undex SectionX{"Reporting")ofthis ConsentDecree.
 

C. Article Two: Condition Remedial Measures
 

17. Condition Remedial Measuresfrom SSA Activities Conducted Prior to Date of
 

Lodging. The City shall remediate all defects in Basin 12ranked4or5(applying theNASSCO
 

condi#ion ratixig systems(as setforth in AppendizA))not later than twelve(12)yearsfrom the
 

Date ofLodging. City shall submita Remedial MeasuresPlanfor Basin 12 with or before the
 

first annual Report. City shall address the remediation ofdefects discovered in Private Service
 

Linesin the areas where SSAs were perfozmed prior to the DateofLodging through thoseSSA
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efforts or as otherwise become knownto the City in accordance with Paragraph 54. The Annual
 

Reportfor each Calendar Year shall enumerate ali Remedial Measures completed and the status
 

ofPrivate Service Line defect remediation efforts in that Calendar Year.
 

1$. Condition Remedial Measuresfrom SSA Activities Performed af#er Date of
 

Lodging. Commencing no Iater than the day afterthe Date ofLodging,City sha11 conductSSA
 

activities on Basins andlor Sub-basins identified in AppendsC,in accordance with Article One
 

ofSection V. After completing the SSA activi#ies and following the process presented in
 

Appendiu~Dfor the periodfrom the Date ofLodgingthrough December 31,2015,and for every
 

Calendar Year thereafter,City shall develop aRemedial MeasuresPlanfor all Pipe Segments
 

and manholes discovered through thatSSA to be rated4or5in accordance with theNASSCO
 

condition rating systems(as setforth in Appends A),and/or discovered to have other defects
 

thathave caused or significantly contributed to previous SSOsor that are likely to cause or
 

significantly contribute to the future occurrence ofSSOs. City shall submitthat Remedial
 

MeasuresPlan to EPA and ADEQin accordance with SectionXX{"Notices")for review and
 

approval on or before March 31 ofthe second Calendar Yearfollowing the Calendar Year in
 

which the SSA thatidentified the need for those Remedial Measures was performed. City may
 

commence design and construction ofCondition Remedial Projects identified prior to approval
 

ofthe Remedial Measures Plan. All Remedial Measures enumerated in each Remedial Measures
 

Plan shall be completed as soon as technically feasible,butno later than December31stofthe
 

fourth Calendar Yearfollowing the Calendaz Year in which the SSA that identified the need for
 

those Remedial Measures wasperformed {for example,all defects required to be remediated and
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identified in the SSA completed December 31,2015,and reported in the Remedial Measure Plan
 

submitted on March3I,2017,sha}1 be remediated no Iater than December 31,20i9). City shall
 

address the remediation ofdefects discovered in Private Service LinesthroughSSA efforts or as
 

otherwise become known to the Cityin each Calendar Year in accordance with Paragraph 54.
 

Tl~e Annual Reportfor each Calendar Year shall enumerate all Remedial Measures completed
 

and the status ofPrivate Service Line defectremediation efforts in that Calendar Year. In
 

determining the condition Remedial Measures,City shall:
 

a. Determine the condition score ofall Pipe Segrrients in the study areafor the SSA in
 

question,using the NASSCO condition rating systems{as setforth in AppendizA),
 

and shall provide this condition score information in tabularformattoEPA and
 

~ •
 

b. Determine the specific Remedial Measures required for each Pipe Segmentand
 

manhole identified under Subparagraph 18.a. abovethrough application ofthe
 

remediation decision process presented in AppendixD.
 

D. Article Three: Pump Station/Force Main Evaluation Report
 

19, City shall complete evaluationsofalIPump Stations in the WCTS as described in
 

AppendixBofthis ConsentDecree,and shall submitto EPA and ADEQareportofits findings
 

in accordance with Paragraph 22and in accordance with Section XI("Certification,Approval
 

and Seal byProfessional Engineer"). City shall docwment its progress toward completing these
 

evaluations in the Annual Reportsfox2015,2016,and 2017as required in SectionX
 

("Reporting")ofthis ConsentDecree. The purpose ofthese evaluationsshall be to determine the
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suitability,overall performance and condition ofeachPump Station,and to identify Remedial
 

Measures required at eachPump Station to achieve the Objectives ofthis Consent Decree as
 

stated in Section II.
 

20, City shall conductevaluarions ofall Force Mains in the WCTS as described in Appendiz
 

Bofthis ConsentDecree and submitareportofits findings in accordance with Paragraph 22.
 

City shall documentits progress each Calendar Year toward completing these evaluations in the
 

Annual Reportfox 2~I5,2016,and 2017as described under SectionX{"Reporting")ofthis
 

ConsentDecree. The purpose ofthese evaluations shall be to determine the suitability,overall
 

performance and condition ofeach Force Main,and to identify Remedial Measures required for
 

thatForce Main directed to achieve the Objectives ofthis Consent Decree as stated in Section TI.
 

21. City shall provide dedicated alternative power supplies at all Pump Stations within the
 

~VCTS in accordance with the schedule included in Appendix B,and no later than December 31,
 

2018. City sha11 provide documentation regarding the completion ofinstallation ofalternative
 

power supplies at allPump Sfiations toEPA and ADEQin accordance with Section XX
 

("Notices")with or before the Annual Reportdue on Mazch 31,2019.
 

22. City shall prepare and submitaPump Station and Force Main Evaluation Report
 

("PS/FM Report")to EPA and ADEQ in accordance with Section XX("Notices")with or before
 

the AnnualReportdue on March 3I,201$,presenting itsPump Station evaluation efforts
 

conducted under Paragraph 19ofthis Article and its Force Main evaluation efforts conducted
 

under Paragraph20ofthis Article. T'he Pump Station and Force Main evaluations presented in
 

the PS/FlYIReportsha11 be subjectto the review and commentrequirements presented in Section
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IX("Deliverables and Review Process")and the reporting requirements presented in SectionX
 

{"Reporting")ofthis Consent Decree. ThePump S#ation and Force Main Remedial Measures
 

presented in thePS/FM Reportsha11 be subjectto tl~.e review and approval requirements
 

presented in SectionIX("Deliverables and Review Process")and the reporting requirements
 

presented in SectionX("Reporting"}ofthis Consent Decree. ThePS/FM Reportshall provide
 

narratives,analyses,calculations,e~ibits,and other supporting information as required to
 

docunnentthe various Pump-Station/Force-1'vlain evaluations,maintenance activities,and
 

Remedial Measwres undertaken and/or planned by City to achieve the Objectives ofthis Consent
 

Decree asstated in Section II and sha11 inctude,but not be limited to:
 

a. 	A detailed description ofeachPump Station,including station structure,pumping
 

equipment,controls,Supervisory Control And Data Acquisition{"SCADA")system,
 

primary power supply,dry-weather Critical Response Time,wet-weather Critical
 

Response Time,and then present alternative power supply or emergency pumping
 

capability;
 

b. Thefirm pumping capacity ofeachPump Station with the iazgest pump outofservice
 

determined by field measurement,as compared to the peak wet-weatherflow rate{s}
 

in the Gravity SewerLines)tributary to thatPump Station generated bythe analysis
 

rainfalls presented in Section V,Article Four("Capacity Assessmentand Hydraulic
 

Modeling")and as compared to the hydraulic capacity ofthe Force Mainto which the
 

Pump Station discharges;
 

c. 	Theresults ofthe evaluation ofeachPump Station;
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d. 	T'he lightning strike protecrion equipment at eachPump Station;
 

e. 	All measures necessary to ensure compliance with the WaterEnvironment Federation
 

~"WEF")ManualofPractice FD-4(1993),"Design ofWastewater and Storm Water
 

Pumping Stations,"including,but notlimited to:increasing pumping capacity,
 

altering Station configuration,maintaining adequate supplies ofcritical equipment or
 

parts,improvementsin maintenance practices,ancUor providing additional alternative
 

power and lightning strike-protection measures to minimize SSOscaused by ~'ump
 

Station equipmentfailures and/orPump Station outages due to loss ofpower;
 

f. 	Detailed descriptions ofthe capacity Remedial Measures,condition Remedial
 

Measlu~es,andlox operational improvements required ateachPump Station to achieve
 

the Objectives ofthis Consent Decree as stated in Section II,and Ciiy's schedule for
 

completing these Remedial Measures and/or operationalimprovements ateachPump
 

Station;
 

g. Aninventory listing each Force Main,and its construction material,age(or
 

installation date),diameter,length,typical flow rates/velocities,and maintenance
 

history ofeach Force Main;
 

h. A detailed st~.tmary ofthe condi#ion ofeach Force Main,the method{s)used to
 

detern~ine that condition,and the relative risks and consequences ofafailure ofthat
 

Force Main;and
 

i, Detailed descriptions ofthe capacity Remedial Measures,condition Remedial
 

Measures,andlor operationalimprovementsrequired for each Force Mainto achieve
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the Objectives ofthis ConsentDecree as stated in Section II and City's schedule for
 

completing these Remedial Measures and/or operationalimprovementsfar each
 

Farce Main.
 

23. Pump Station and Force Mainimprovements and Remedial Measures identified in the
 

PS/FM Reportshall be completed in accordance with the schedule setforth in AppendizB. The
 

City shall complete Group 1 Pump Station and Force Mainimprovements and Remedial
 

Measures no later than December 31,2021. The City shall complete Group2Pump Station and
 

Force Mainimprovements and Remedial Measures no later than twelve(12)yearsfrom the Date
 

ofLodging.
 

E. Article Four: Capacity Assessmentand Hydraulic Modeling
 

24, City has designed and constructed some WCTSimprovementprojects to address wet-


weather SSOs. City has identified additional capacity Remedial Measures projects based upon
 

previously evaluated portions ofthe WCTSthat are listed in Appendix EI{"Previously
 

Identified Capacity-Related Remedial Measures Projects Already Budgeted")ar~d AppendixE2
 

~"Other Previously Identified Capacity-Related Remedia]Measures Projects"). In an effort to
 

fixrther reduce I&I,convey flowsto the WWTPs,and eliminate SSOs,City shall continueto
 

carzy outcapacity assessments and other engineering analysesofthe WCTS.
 

25. City shall updatethe hydraulic model ofits ~VCTS no later than one(1)yearfrom the
 

Date ofLodging,to reflect ongoing Capacity Assessments,SSA activities and Remedial
 

Measuresimplementation including,but not limited to,designed or completed capacity
 

improvements within the Sunxiymede Basizz,theZero StreetBasin,and the Mill Creek Basin.
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26. City shall continue to useXPSWMM2011 by XP Solutions as the software platform for
 

#.he computerized hydraulic model which City asserts that it has calibrated and verified as
 

producing accurate results. The use ofmore recently released versions ofthis software or the use
 

ofalternative software platformsfor the model will be atthe sole discretion ofCity.
 

27. City shall submita Hydraulic Model Update Reportto EPA and ADEQ with or before
 

the AnnualReportdue March 31,2017,in accordance with Section XX(Notices),in which it
 

describes how the hydraulic model was updated and confirms that ali the requirements relating to
 

the hydraulic model setforth in this Article Fow°have been met. City shall utilize this updated
 

hydraulic modelto identify Capacity Constraints in the WCTSthat mustbe eliminated to achieve
 

the Objectives ofthis Consent Decree.
 

2$. City shall configure the updated WCTS hydraulic modelto include allPump Stations,all
 

Force Mains,all EQ Facilities ar other hydraulic control facilities,all Gravity Sewer Lines i0­

inches and larger,and,all additional Gravity Sewer Lines as necessary to extend the hydraulic
 

model at least one Pipe Segmentupstream ofthe locations ofRecurring Wet-Weather SSOs,and
 

shall use best engineeringjudgmentin determining which branch or branches upstream ofsaid
 

SSOsto include in the expanded hydraulic model.
 

29. City shall update,calibrate and verify the hydraulic model to accurately representthe
 

WCTS utilizing currently accepted engineering procedures and,to the extent practical,the
 

general guidelines established in the Code ofPractice far the Hydraulic Modeling ofSewer
 

Systems Version 3.001,December 2Q02,prepazed by The Chartered Institution ofWater and
 

Environmental Management{CIWEM —formerly WaPUG). The calibration/verification process
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shall be based upon notless thanthree data sets,including rainfall data,metered hydrographs
 

and other WCTSflow data.
 

30. City shall utilize the updated hydraulic modelto identify Capacity Constraints in the
 

WCTSthat must be eliminated to achieve the Objectivesofthis ConsBntDecree. In assessing
 

the capacity ofthe WCTS,City shall run the hydraulic model using.the following analysis
 

rainfall amounts and intensity time-distributions in accordance with TechnicalPaperNo.40
 

dated 1V~ay 1961 prepared by U.S.DepartmentofCommerce Weather Bureau:
 

2-year/6-hour rainfall
 

5-year/6-hour rainfall
 

10-year/6-hour rainfall.
 

31. 
 City shall submitto EPA and ADEQ in accordance with Section XX("Notices")a
 

Capacity AssessmentReportofthe V+~CTS based uponthe results ofthe updated hydraulic model
 

required under this Article Four("Capacity Assessmentand Hydraulic Modeling")with or
 

before the Annual Report due on March31,2018. The Capacity Assessment Reportshall be
 

subjectto the review and commentrequirements in Section IX("Deliverables and Review
 

Process"},the reporting requirements in SectionX("Reporting"j,and the Professional Engineer
 

requirements in Section XI("Certificarion,Approval and Seal by Professional Engineer")ofthis
 

Consent Decree. This Report may incorporate City's update to its Wastewater ManagementPlan
 

at City's option. The Capacity AssessmentReportshah include,butis notlimited to,the
 

following:
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a. 	A description ofthe hydraulic model,including the brand ofmodel software and its
 

capabilities;
 

b. Digitized maps)andlor schematics thatzdentify and characterize the portions ofthe
 

VdCTS(including Recurring SSO locations)included in the model;
 

c. Identification ofinput parameters,constraints,assumed values and outputs;
 

d, Written sutnrnary ofactivities undertaken to configure,calibrate and verify the
 

hydraulic model;
 

e, Written discussions and legible mapidentifying the locations ofthe Capacity
 

Constraints in the WCTSthat are identified through the updated hydraulic model;
 

f. Maps depicting the locations where wet-weather SSUsare still expecfed to occur for
 

each analysis rainfall listed undex Paragraph 30 after all capacity improvemen#s listed
 

in AppendiacE1{"Previously Identified Capacity-Related Remedial Measures
 

Projects Already Budgeted")and thePump-Sta#ion/Force-Main improvements
 

developed undex Article Three have been constructed;and
 

g. The hydraulic design criteria utilized by City for sizing new and replacement Crravity
 

Sewer Lines,including butnotlimi#ed to:the pipe roughness coefficientand the
 

maximum percentage-foil allowed in each Pipe Segmentatthe peak wet-weather
 

flow rates generated by the analysis rainfalls presented in Paragraph 30. City's
 

hydraulic design criteria shall be directed toward achieving the Objectivesofthis
 

ConsentDecree as stated in Section II.
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F. Article Five: Capacity Remedial MeasuresPlan
 

32. After updating its hydraulic model and submitting the Capacity Assessment Reportas
 

required in Article Four{"Capacity Assessmentand Hydraulic Modeling"),City shall prepare a
 

Capacity Remedial MeasuresPlan and submitit to EPA and AI7EQ in accordance with Section
 

XX{"Notices")for review and approval before or with the AnnualReportdueon March 31,
 

2019. In the Capacity Remedial Measures Plan,City shall notifyEPA and ADEQ which ofthe
 

previously identified capacity-related projects listed in AppendixE2it shall constructand what
 

additional projects,ifany,beyond those listed in Appendix E2,it shall constructto achieve the
 

Objectives ofthis ConsentDecree as stated in Section II. The Capacity Remedial Measures Plan
 

shall be subjectto the review and approval requirementsin SectionIX("Deliverables and
 

Review Pxocess")ofthis ConsentDecree,and the reporting requirements in SectionX
 

{"Reporting")ofthis ConsentDecree.
 

33. 
 The Capacity Remedial MeasuresPlan shall provide narratives,analyses,calculations,
 

exhibits,and other supporting information as required to documentthe various capacity
 

Remedial Measwresthathave been or will be undertaken by City and shall include,but not be
 

limited ta:
 

a. Detailed descriptions and legible maps)presenting:
 

i. WCTS capacity Remedial Measures completed since Calendar Year2000;
 

ii, WCTScapacity Remedial Measures under construction asofthe date ofsubmittal
 

ofthe Capacity Remedial MeasuresPlan;and
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iii. WCTS capacity Remedial Measures currently planned as listed in Appendix El
 

and Appendix E2;
 

b. 	Hydraulic analyses ofthe capacity Remedial Measuresincluded under this Article
 

Five("Capacity Remedial MeasuresPIan")comparing the sizing ofeach Measure to
 

the hydraulic design criteria provided under Section V,Article Four("Capacity
 

Assessmentand Hydraulic Modeling"),and Subpazagraph 31.x.ofthis Consent
 

Decree. All capacity Remedial Measures cc~ns#ructed after the Date ofLodging ofthis
 

ConsentDecree shall conform #o the hydraulic design criteria provided under Section
 

V,.Article Four,Subparagraph 31.x.;
 

c. 	Detailed descriptions and legible map presenting all additional capacity Remedial
 

Measures beyond those presented in Appendix E2,ifany,determined to be required
 

wader Section V,Article Four("Capacity Assessmentand Hydraulic Modeling"}of
 

this ConsentDecree to achieve the Objectives ofthis Consent Decree as stated in
 

Section II;
 

d. Completion dates far the additional individual capacity Remedial Measwres projects
 

identified under Subparagraph 33.c.above,such that any additional Remedial
 

Measures are comple#ed na later than twelve(12)yearsfrom the Date ofLodging.
 

City shall explain how it prioritized these projects based uponthe risk and
 

consequences ofSSOslikely#o occur until these capacity Remedial Measures are
 

completed,and
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e, City shall documentits annual progresstoward completing the capacity Remedial
 

Measures identified in Appendix El,AppendiatE2,and Subparagraph 33.c.in each
 

Calendar Year in the Annual Reportfor that Calendar Year,as described under
 

SectionX("Reporting"}ofthis Consent Decree.
 

G. Article Six: Capacity-Related Remedial MeasuresProjects Identified in

AppendicesEl and E2.
 

34. Through the capacity assessments and SSA activities City has undertaken prior to the
 

Date ofLodging,City has identified a series ofcapacity-related Remedial Measuresthat have
 

not yet been completed. These Remedial Measures are presented in Appendix El{"Previously
 

identified Capacity-Related Remedial Measures Projects Already Budgeted")and Appendix E2
 

{"Other Previously Identified Capacity-Related Remedial MeasuresProjects"}. City sha11
 

complete each Remedial Measwre listed in Appendix El notlaterthan December 31S`ofthe
 

completion yearfor those Remedial Measwres presented in Appendix E1. As partofthe
 

Capacity Remedial Measures Plan required under Section V,Article Five,City shall notify EPA
 

and ADEQifit deternunes thatanyofthe capacity Remedial Measures projects listed in
 

AppendixE2are notnecessary and sha11 provide detailed explanations supporting elunination of
 

anysuch project. Also as partofthe Capacity Remedial Measures Plan required under SectionV
 

Article Five,City shall notify EPA and ADEQofany changesin the project completion dates
 

presented in Appendix E2;however,no project completion date may extend twelve(12)years
 

pastthe Date ofLodging. City shall documentits annual progresstoward completing tine
 

capacity Remedial Measurespresented in AppendixE1 and AppendizE2in each Calendar
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Year in the Annual Reportfor that Calendar Year as described under Section X("Reporting")of
 

this ConsentDecree,
 

H. 	 Article Seven: Developmentofa Capacity,ManagementOperation and

MaintenancePragram
 

3S. Introduction: City shall prepare an effective WCTS Capacity,Management,Operation,
 

and Maintenance Program("CMOM Program")consistent with EPA's2005 Guidance entitled
 

"Guide far Evaluating Capacity,ManagementOperation and Maintenance Programs at Sanitary
 

Sewer Collection Systems"and shall submiteach componentoftheCMOM Program to EPA for
 

review and approval no later thantwo(2)yearsfrom the Date ofLodging,except where a shorter
 

submission date for acomponentis setforth in Paragraphs 37-56. All componentsofthe
 

CMOMProgram shall be subjectto the review and approval requirements presented in Section
 

IX{"Deliverables and Review Process")ofthis Consent Decree and the reporting requirements
 

presented in SectionX("Reporting")ofthis ConsentDecree. City shall coordinate the
 

implementation ofthisCMOMProgram with the o#her requirements ofSection V.
 

36. WCTS Maintenance Activities untilFullCMOMImplementation: From the Dateof
 

Lodging until the dateEPA approvesacomponentofthe CMOIv1Program as required by
 

Pazagraph 35 abave,City shall,to the extenttechnically feasible utilizing its then current Utility
 

Department workforce and maintenance fleet, managethatcomponentofitsCMOMProgram
 

consistent with EPA's2005 Guidance entitled"Guidefor Evaluating Capacity,Management
 

C?peration and MaintenancePxograms at Sanitary Sewer Collection Systems:'
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37. FOG ControlProgram Component:TheCMOM Program shall include a
 

Fats/Oils/Grease("FOG")Control Program. 'The City's plan forFOG Control shall be submitted
 

within twentyfour(24)monthsfrom the Date ofLodging. UponEPA approval ofthe FOG
 

Control plan,the City shall implementthe approved plan. T'he FOG ControlProgram shall
 

incorporate,ata minimum,the following:
 

a. 	A demonstration that City possesses adequate legal authority,through ordinances or
 

otherwise,to control the discharge ofFOGinto the WCTSfrom ailFOG Generators,
 

including the authority to implementapermitand enforcementprogram for these
 

sources;
 

b. A list ofcurrentFOG Generators,including a description oftheir FOG-generaring
 

processes and estimated average daily discharge by weight/volume or allowable
 

discharge concentration atthe City's option;and annual updating cifthis list;
 

c. 	Standardsfor the sizing and installation ofFOG Co~atrol Devices;
 

d. FOG Control Device management,operations and maintenance standards{best
 

management practices}that addressFOG Control Device operation,onsite record-


keeping requirements,cleaning frequency,cleaning.s#andards,use ofadditives,and
 

ultimate disposal ofcaptured FOG materials in accordance with applicable State law,
 

ifany;
 

e. 	FOG Control Device installation inspecrion protocols,including scheduling,
 

inspection areportfarms,and inspection record keepingrequirements;
 

35
 



Case 2:14-cv-U2266-PKH Document3-1 Filed 01/02/15 Page 4-0 of 147 PagelD #:67
 

f. 	A program requiring periodic unannounced sampling and inspections ofall FOG
 

Control Devices in operation. In conducting unannounced inspections ofFOG
 

Control Devices located inside buildings,the City may schedule such inspections so
 

as to avoid unreasonable disruption to business operations. TheProgram shall
 

include tiered sampling/inspection frequencies based uponFOG generation rates,
 

FOG Control Device cleaning schedules,and history ofFOG violations;however,
 

sampling and inspection ofeachFOG Control Device shall be performed notless
 

often than once everytwo years. This program shall also include FOG compliance
 

inspection protocols,including scheduling,inspection reportforms,and inspection
 

record-keeping requirementsthatencourageFOG Generators to manage,operate and
 

.maintain FOG Control Devicesin accordance with nationally-recognized best
 

management practices for limiting the adverse impacts ofFOG discharges on
 

wastewater collection and treatment facilities;
 

g. Arequirementthatthe FOG Generators keep records regarding the transportation,
 

storage and ultimate disposalofcollected FOG materials;
 

h. Anenforcementprogram,including specific and tiered enforcement mechanisms,
 

directed at achieving FOG Generators'compliance with theFOG ControlProgram;
 

i. 	A compliance assistance program to facilitate training ofFOG Generators in the
 

proper operation ofFOG Control Devices,use oftheFOG disposal records system
 

required under Subparagraph 37.g.,and other activities required undex City'sFOG
 

ControlProgram;
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j. 	A public education program directed atreducing the amountofFOG entering the
 

WCTSfrom FOG Generators and residences,including single-family homes,multi­

family homes,and apartments,consisting ata minimum ofthefollowing elements:
 

i. 	 Distributing informationalFOG door hangers to residents living immediately
 

upstream ofeach grease SSO after such an event;
 

ii. 	.Annually preparing and distributing FOGinformation or inserts with sewer
 

bills so that it is visible to reader;
 

iii. Preparing and maintaining aFOG education information pages)on its
 

website,and
 

iv. Evaluating and implementing the mostappropriate methodsofeducating high
 

density residential dwelling(i.e. apartment buildings and condominium and
 

townhome complexes)occupants ofthe impactsofFOG on the sewer system.
 

k. City staffing(technical,legal and administrative)and equiprnen#for effective
 

implementation and ongoing operation ofthe FOG ControlProgram;
 

1. 	 A demonstration that industrial users that generate FOG are adequately monitored
 

and inspected to ensure thatthese industrial users comply with their pre-i~eatment
 

permits;
 

m,	Coordination by the City to ensure that a.11 FOG Generators and all establishments
 

covered by the industrial user program are monitored;and
 

n. Performance indicators that will be used by City to measure the effectiveness ofthe
 

FOG ControlProgram.
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38, FOGProgram Reporting. City shall reporttheFOG Control Program activities
 

performed in each Calendar Yearin the Annual Reportforthat Calendar Year as described under
 

SectionX("Reporting")ofthis Consent Decree.
 

39, RootControlProgram Component: The CMC}M Program sha11 include a Root Control
 

Program,which shall be submitted for review and approval no la#erthan twelve{12)mon#hs
 

from the Date ofLodging. UponEPA approval,the City sha11 implemen#the approved plan.
 

The RootControlProgram shall incorporate,at a minimum,the following:
 

a. Methodsfor identifying when roots are the primary or contributing cause ofan SSO;
 

b. A plan for the reactive removal ofroot intrusions when City determines that roots
 

were the cause or a contributing cause to aSSO;
 

c. A plan for proactively preventing rootintrusion from causing or contributing to
 

SSQs,whether by use ofchemicals or by physical means,particularly in those Pipe
 

Segments where rootintrusions have occurred in the past;
 

d. A planfor repairing or replacing Pipe Segmentsthathave been damaged by roots;
 

and
 

e. A planfor notifying private property owners whenever City obtains information that
 

roots in Private Service Lines have apparently caused or contributed to the occurrence
 

ofaPrivate Service Line Release and a procedurefor addressing defects in Private
 

Sezvice Lines in accordance with the Private Service Line DefectRemediation
 

Progxam inParagraph54.
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4Q. RootControlProgram Reporting: City shall reportthe Root ControlProgram
 

activities performed in each Calendar Yearin the Annual Reportfor that Calendar Year as
 

described under Section X("Reporting")ofthis Consent Decree.
 

4I. Gravity Sewer Line Cleaning Component: TheCMOMProgram shall izxclude a
 

Crravity Sewer Line Cleaning Program. The City's plan fox Gravity Sewer Line Cleaning shall
 

be submitted for review and approval no later than twelve(12)monthsfrarn the Date of
 

Lodging. UponEPA appxoval,the City shall implementthe approved plan. For the purposes of
 

thisParagraph 41,cleaning is defined as removalfrom the gravity sewer system ofFOG,debris,
 

roots and/or any other obstructions that have caused or signifcandy contributed to previous
 

SSOs;andJor,that are likely to cause or significantly contribute to the future occurrence of
 

SSOs. The Cleaning Pxogram shall incorporate,at a minimum,the following:
 

a, A Targeted CleaningProgram for Pipe Segments with FrequentBlockages. City
 

shall continue its targeted cleaning program in the areasofrecurring blockages andlor
 

Recurring Dry-Weather SSOsemploying cleaning frequencies required to prevent
 

SSOs based on historical SSO infozmation,CCTV investigations,customer
 

complaints,FOGProgram findings when available,and previous sewer cleaning
 

investigations. TheCMOMProgram shall provide the criteria City uses to place a
 

Pipe Segmentin this program,the rationale for the initial frequency ofcleaning
 

chosen,and the methodology used for changing cleaningfrequencies;and
 

b. ASmall-Diameter Gravfiy SewerLine CleaningProgram. The City shall
 

implementasystem-wsde proactive cleaning program whereby itcleans all Srnall­
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Diameter Gravity Sewer Lines in the WCTS at least once every eight(8}Calendar
 

Yeazs. City shall clean a minimum often(10}percentofthe length ofSmall-


Diameter Gravity Sewer Lines in the WCTS per Calendar Year. However,ifCity
 

cleans morethan ten(10}percentofthe length ofSmall-Diameter Crravity Sewer
 

Lines in one Calendar Year(such as 20lb)it may"bank"or countthe excess length
 

that was cleaned in that Calendar Year(201b)towards meeting the ten(10)percent
 

annual minimum cleaning requirement in thefollowing Calendar Year(20I7),and
 

only the following Calendaar Year. Multiple cleaningsofthe samePipe Segments
 

may not be counted more than once in any Calendar Year. In calculating its
 

conformance with the ten(10)percent minimum annual cleaning requirement,and
 

provided that there is no double-counting ofthesame pipe segment(as explained in
 

the preceding sentence),City mayinclude all Gravity Sewer Lines cleaned pursuant
 

to Section V Article One ofthis ConsentDecree and asfollows:
 

i. Thetargeted cleaning program;
 

ii. SSA activities;
 

iii. CCTV inspections;
 

iv, Rootremoval operations;
 

v. CM4M CSSA Program activities;
 

vi, All other WCTScleaning services for any purpose,whether performed by
 

City crews,Consultants or Contractors;and
 

40
 



Case 2:14-cv-+Q2266-PKH Document3-1 filed 01/02/15 Page45 of147 PagelD #:72
 

vii. 	Should City desire to use an emerging technology to evaluate whether Pipe
 

Segments need to be cleaned(such as SL-RAT),it may seek permissionfrom
 

EPA to use such technologies. IfEPA approves,then City maycommend
 

utilizing such technologies upon approval.
 

c. 	Large-Diameter Gravity SewerLine CleaningProgram. City shall clean all
 

Large-Diameter Gravity Sewer Lines on aten(10)-year cycle as warranted. City
 

shall clean each Large-Diameter Gravity Sewer Line Pipe Segmentthat City
 

determines,based upon inspection results and other analyses,to have bwildups of
 

FOG,grit,debris,roots or other materials in any partofthat Pipe Segmentthat
 

obs#ruct greater than twenty(20}percentofthe pipe diameter. By the following
 

dates,City shall have completed cleaning activities onthe following minimum
 

numberofunique miles ofLarge-Diameter Gravity Sewer Lines:
 

Date Total Miles
 

Three(3)Yearsfrom Date ofLodging
 

Six(6)Yearsfrom Date ofLodging
 

Ten{10)Yearsfrom Date ofLodging Ail remaining miles ofLarge-Diameter

Gravity Sewer Lines.
 

42. CleaningProgram Reporting: City shall reportthe WCTS Cleaning Program activities
 

performed in each Calendar Year in the Annual Reportfor that Calendar Year as described under
 

SectionX("Reporting")ofthis ConsentDecree.
 

43. ContinuingSewerSystem AssessmentProgram Component: TheCM4MProgram
 

shallinclude a Continuing Sewer System AssessmentProgram("CSSA"), The City's planfox
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theCSSA shall be submitted within twenty-four(24}monthsfrom the Date ofLodging. This
 

Program shall begin following the completion ofall SSA activities as described under Section V,
 

Article Oneofthis Consent Decree. Sub-basins 10-4,22-2,and 22-4 as identified in the SSA
 

reports listed by City under Section V,Article One("Sewer System Condition Assessments"),
 

Paragraph 10 shall be the first priority forCSSA activities. CSSA activities shall include
 

periodic CCTV,manhole inspection,and other investigations. Further,any Remedial Measures
 

identified as a result ofthis ongoingCMOM CSSA Program sha11 be developed in accordance
 

with AppendiatD("Remediation Determination Process"}. City shall address the remediation of
 

defects discovered in Private Service Linesthrough CSSA efforts or as otherwise become known
 

to the Ci#y in accordance with Paragraph 54. CSSA activities performed,the respective WCTS
 

Remedial Measure completed,and the status ofPrivate Service Line remediation efforts in each
 

Calendar Year shall be presented in the Annual Reportfor that Calendar Year as described in
 

SectionX("Reporting")ofthis Consent Decree.
 

44. The CSSA Program shall include,but not be limited to:
 

a. 	CCTV inspection ofnan-plastic Small-Diameter Gravity Sewer Lines notless
 

frequentlythan once every twelve(12)Years;
 

b. CCTV inspection ofplastic Small-Diameter Gravity Sewer Lines,fully CIPP-lined
 

nan-plastic Small-Diameter Gravity Sewer Lines and all Large-Diameter Gravity
 

Sewer Lines notless frequently than once every twenty(20)Years;
 

c, 	Visual manhole inspection notless frequently than once every eight(8)Years,and
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d. All other system investigations deemed necessary by City to assure continued
 

operation ofthe WCTS in accordance withthe Objectives ofthis Consent Decree.
 

45. ContinuingPump Station and Force Main Evalnatian and MaintenanceProgram:
 

TheCMOMProgram shall include a ContinuingPump Station and Force Main Evaluation and
 

Preventive Maintenance Program. The City's plaza for continuing pump station and force main
 

evaluation shall be submitted within twenty-four(24)monthsfrom the Date ofLodging. This
 

program shall be conducted at leastonce evezy five(5)Calendar Years,beginning in Calendar
 

Year 2023. Pump Station and Force Main evaluations and preventive maintenance activities
 

performed in each Calendar Year shall be described in the AnnualReportfor that Calendar Year
 

as described in SectionX("Reporting")ofthis Consent.Decree. TheProgram shall incorporate,
 

ataminimum,thefollowing:
 

a. Continuing evaluation ofPump Station performance and capacity considering future
 

growth ofCity;
 

b. A RoutinePump Station Operations Program to ensure properPump Station operation
 

to preventPump Station failures,which shoal include,ata minimum:
 

i, Procedures for reading and recording information appropriate to eachPump
 

Station including,as applicable,pump run-time meter readings,startcounters,
 

amperage readings,checking and resetting conditions,wet-well points,grease
 

accumulations and any other information thatis necessaryfar the proper
 

operation.ofaPump Station;
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ii. 	Standard inspection routes and schedules such thatPump Stations having firm
 

capacities Brea#er than five(5)MGD and thosePump Stations withau#
 

SCADA shall be inspected daily,and alI otherPump Stations shall be
 

inspected no less often than two(2)times per week;and
 

iii. Standard forms,records and performance measures to be incorporated into the
 

City'sIMS.
 

c. 	AnEmergencyPump Station OperationsProgram that shall establish written
 

emergency operating procedures in the eventofPump Station failure and shall
 

include,ata minimum,thefollowing:
 

i. 	 Applicable manufacturers'representative emergency contactinformation;
 

ii. 	Operational proceduresfor activating and deactivating auxiliary power
 

systems ateachPump Station;
 

iii. Locations)ofportable pumping and power generating equipment;
 

iv. Guidance for installing portable pumps during high flow periods;
 

v. Applicable contingency plans to preventthe occurrence ofSSOsfrom the
 

tributary WCTS;and
 

vi, Standard forms,records and performance measures to be incorporated into the
 

City'sIMS.
 

d. APump Station Preventive MaintenanceProgram that sha11 establish all standard
 

proceduresfor the monitoring ofPump Station performance and schedules for
 

preventive maintenance and equipmentreplacementrequired to achieve the
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Objectives ofthis ConsentDecree as staxed in Sectian II. Tn addition,thePump
 

Station Preventive Maintenance Program shall also include thefollowing evaluations:
 

i, Evaluation ofdry-weather and wet-weather Critical Response Timeofeach
 

Pump Sta#ion;
 

ii, Evaluation ofthe general condition ofeachPump Station based upon physical
 

inspection and recentoperating/mechanical failure history over notless than
 

the previous three(3)Calendar Years;
 

iii. Evaluation ofthe adequacy ofstation design and equipmentfor peak wet-


weather wastewaterflow conditions anticipated within the nextfive{5)Years,
 

including redundancy ofpumps,ofthe electrical power supply,and ofthe
 

other equipmentinstalled;and
 

iv. Evaluation ofstaffing and equipmentrequired to take corrective action within
 

the dry-weather and wet-weather Critical Response Times calculated for each
 

Pump Station to preventthe occurrence ofSSOsfrom tributary Gravity Sewer
 

Lines and manholes.
 

46. Continuing Capacity AssuranceProgram: TheCMOMProgram shall include a
 

Continuing Capacity Assurance("CCA"}Program. The City's plan forCCA shall be submitted
 

within twenty-four(24)monthsfrom the Date ofLodging. TheCCA Program shall be
 

conducted at leastonce every five(5)Calendar Yeazs,beginning ten(10)Yearsfrom the Date of
 

Lodging. TheCCA Program activities performed in each Calendar Year shall be described in
 

the AnnualReportfor thatcalendar Yearin accordance with SectionX("Reporting„)ofthis
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Cansent Decree. The capacity Remedial Measures idenrified in each Calendar Yearthrough
 

CCA Program activities required to achieve the Objectives ofthis ConsentDecree as stated in
 

Section II shall also be presented in the Annual Reportfor that Calendar Year.
 

a. TheCCA Program shall include ata minimum:
 

i. All CJravity Sewer Lines ten(1fl)inches and larger;
 

ii. AllPump Stations;
 

iii, All Force Mains;
 

iv, All Equalization Facilities and otherflow control facilities; and
 

v. All other WCTScomponents included in previous capacity assessment efforts
 

conducted by City.
 

b. TheCCA Program shall be coordinated with the Capacity Assessment activities
 

completed under Article Four("Capacity Assessment and Hydraulic Modeling")of
 

this ConsentDecree and capacity Remedial Measures activities conducted under
 

Section V,Article Five{"Capacity Remedial MeasuresPlan")ofthis Decree.
 

c. CCA activities shall be performed in accordance vviith Section V Article Four
 

"Capacity Assessmentand Hydraulic Modeling")ofthis ConsentDecree
 

considering:
 

All WCTSRemedial Measures identified through the condition and capacity
 

Remedial Measures projects that are required to achieve the Objectivesofthis
 

Consent Decree as stated in Section TI;
 

u, ContinuingPump Station and Force Main Evaluations;
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iii. Anticipated population growth in the WCTS service area notless than ten(10)
 

Calendar Years after the date when each CCA cycle is initiated;
 

iv. SSO reports and other WCTS operational complaints;
 

v. Citizen complaints;and
 

vi. WCTS maintenance records.
 

47. SSO Reporting Component: TheCMOM Program shall include SSO Documenta#ion
 

and SSO Reporting Requirements. City shall submit its plan forSSO Documentation and
 

Reporting within twelve(12)monthsfrom the Date ofLodging. Upon approval,City shall
 

implementthe approved plan. City shall report all SSOsin the WCTSregardless ofwhere the
 

SSO occurred or whether the SSO occurs during wet weather or dry weather. SSO Reporting
 

shallinclude ata minimum:
 

a. Immediate SSO Reporting. AllSSOs shall be reported to bothEPA and ADEQ
 

utilizing A.DEQ's Sanitary Sewer Overflow(SSO)Online Reportsystem,available
 

on ADEQ's website,within twenty-four(24)hours ofwhen City first became awaze
 

ofthe SSO. In instances where the ADEQ online reporting system is not available,
 

Czty shall meetthe immediate reporting.requirement by submission to ADEQ's
 

EnforcementBranch ofthe Water Division by facsimile using a printed version of
 

.ADEQ's online reportform,oraform which presents the ADEQrequired
 

information in essentially the sameformat. In instances where the ADEQ online
 

reporting and A.IaEQfacsimile reporting are notavailable,City sha11 reportto
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ADEQ's EnforcementBranch ofthe Water Division on or before the next business
 

day bytelephone;
 

~. Monthl~Reporting Requirements. With City's Monthly Discharge Monitoring
 

Reports("DMRs"),City sha11 continue to provide printed copies to EPA ofall
 

Immediate SSO Reports submitted to ADEQ during that reporting period,directed to
 

6EN-WC-WaterEnforcementand to ADEQ,directed to NPDES Enforcement
 

Section, Water Division;and
 

c. AnnualReporting Rec~,uirements. City sha11 submita Tabulation ofthe SSOs
 

occurring in each Calendar Year as part ofthe AnnualReportfor that Calendar Year
 

in accordance with SectionX("Reporting")ofthis Consent Decree.
 

48. SSO Emergency ResponseProgram Component: TheCMOMProgram shall include
 

a Sanitary Sewer Overflow Emergency Response Program("OER~'"). The City's plan for4ERP
 

shall be submitted within tvveive(12)monthsfrom the Date ofLodging. Upon approval,City
 

shallimplementthe approved plan.
 

a. T'he execution ofthe OERP shall,ata minimum,resultin:
 

i. 	 AllSSOs being responded to and halted as rapidly as technically feasible,
 

consistent with safety and other legal requirements;
 

ii. 	 SSO mitigation measures being employed whenever appropriate to minimize
 

human health and environmental risks;
 

ui. Appropriate steps being implemented to preventSSO recurrence;and
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iv, 	 Timely and complete reporting ofalI SSOsin accordance with the SStJ
 

reporting requirements presented in Paragraph 47ofthis Consent Decree.
 

b. Regarding the response proceduresfor SSOs,the OERP shall include ata minimum:
 

i. An adequate methodology for est ma#ing the volume ofSSOs,including but 

.notlimited to,using the earliest starttime when City learned oftheSSO and 

using the knownend time ofthe SSO; 

ii. A description ofthe methods City shall use,when required by a permit or 

applicable law,to notify the public(through the local news media or other 

means,including signs or barricades to restrict access)or any applicable 

governmental authorities ofthe occuz~rence ofan SSO; 

iii. A detailed description ofthe steps to betaken to minimize the volume andlor 

duration ofthe SSO; 

iv. A descriprion ofCity'sfollow-up processfar SSO cleanup; 

v, A description ofthe WCTS investigation efforts that City shall perform to 

determine the causes)ofeach SSO after its cessation. Investigations shall 

commence as soon as technically feasible,but notlater than seven(7)Days 

after cessation ofthe SSO. No WCTSinvestigations are required for 

Recurring Wet-V~eather SSOsifCity believes they are caused solely by 

previously-documented Capacity Constraints in the Pipe Segments 

downstream from the SSA locations,and ifno sewer system cleaning or other 

maintenance activities were required to stop the priorSS4sat that location; 
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vi. 	 A description ofresponse proceduresfor SSOsthat occur atPump Stations or
 

Force Mains. In the eventthatarepair ataPump Station or Force Main may
 

cause or lengthen the time ofan SSO,the OERP shall provide a procedure for
 

determining whena wastewater pump-around is required;
 

vii. 	 A provision tha#theIMS maintain records on SSOsfor a minimum often{10)
 

Years after their occurrence;and
 

viii. 	 A detailed plan describing the proceduresthat City shall follow in responding
 

to a Building/Private Property Backup,including:
 

1. 'Thee timeframe objectives for responding to calls reporting
 

potential backups;
 

2. The process used to determine whetherareported backup was
 

caused by conditions in the Private Service Line or in the WCTS
 

into which the Private Service Line connects;
 

3. The methodsfor communicating with customers abouthow and
 

where to report potential backups;
 

4. A description ofthe methodsfor communicating with customers
 

the results ofCity's investigation into whetherthe backup was
 

caused.by conditions in a Private Service Line or whetherthe
 

backup wasa BuildingiPrivate Property Backup;and
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5. A description ofthe methodsfor communicating with customers
 

about how to obtain clean up supportfrom City ifCity determines
 

thata backup wasa Building/Private Property Backup.
 

49. OERP Reporting:City sha11 submita Tabulation ofthe OERP activities performed in
 

each Calendar Year as part ofthe Annual Reportfor that Calendar Year in accordance with
 

SectionX("Reporting")ofthis Consent Deeree.
 

50. Information ManagementSystem: TheCMOM Program sha11 include City's plan for
 

modifying City's Information ManagementSystem("IMS")for tracking of
 

operation/rnaintenance efforts in response to SSOs,for reporting ofSSO occurrences to
 

regulatory agencies and the public,for stopping SSOs,and for implementing corrective actions
 

to preventfuture SSOs. The City's plan for modifying itsIMS shall be submitted within twenty-


four{24}monthsfrom the Date ofLodging. Upon approval,City shall implementthe approved
 

plan. Within five(5)yearsfrom the Date ofLodging, City shall have functionally completed the
 

integration ofits electronic work order system and its Graphical Information System{"GIS")
 

with theIMSforthe WCTS.
 

51, City'sIMS shall be capable ofproducing lists and descriptions ofservice requests and/or
 

complaintsfrom customers or others regarding SSOsthatoccur and the actions taken by City to
 

stop those SSOs during each Calendar Year until termination ofties ConsentDecree. City shall
 

maintain in its records{electronically or otherwise},and on the City'sIMS,information on all
 

CMOM-related WCTS investigations,assessments,construction ofRemedialMeasures,and
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other WCTS maintenance activities for a minimum often(10)Years after those activities are
 

completed.
 

52. City shall submita narrative oftheIMSimprovement activities performed in each
 

Calendar Year as part ofthe Annual Reportfor that Calendar Year in accordance with SectionX
 

("Reporting"jofthis Consent Decree.
 

53. Standard OperatingProcedures Component: TheCMOMProgram shall include a
 

plan and schedule for developing Standard Operating Procedures{"SOPs")for general operation
 

and maintenance ofall componentsofthe WCTS,including Gravity Sewers,manholes,Pump
 

Stations,Force Mains,and all othex major ancillary facilities. The City shall submit its plan for
 

SOPS within eighteen(18}monthsfrom the Date ofLodging. Upon approval,City shall
 

implementthe approved plan. SOPS shallinclude all major work tasks required for the
 

successful operation and maintenance ofWCTScomponentsincluding,but notlimited to:
 

a. Crravity Sewer Line and manhole cleaning and routine maintenance;
 

b. Gravity Sewer Line CCTV and other internal inspections,including application ofa
 

naxionally-recognized infrastructure condition scoring system that objectively rates
 

the relative severities ofthe defects discovered;
 

c. Manhole inspections,including application ofa nationally-recognized infrastructure
 

condition scoring system that objectively rates the relative severities ofthe defects
 

discovered;
 

d, Gravity Sewer Line and manhole construction,renewal,rehabilitation and repair
 

performed by City crews;
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e, Pump Station general inspection,specific componentinspection and tes#ing,routine
 

maintenance,and long-term maintenance to preventPump Station failures. Pump
 

Station components include,butare notlimited to: pumps,motors,engines,flow
 

control valves,check valves,operating controls,electrical systems,SCADA systems
 

and emergency power systems;
 

f. 	Pump Station operational procedures,including adjustmenticalibraton ofpump
 

controls and operation ofthe alternate power system;
 

g. 	Force Main and ancillary componentinspection,routine maintenance and long-#erm
 

preventive maintenance. Force Main ancillary componentsinclude,butare not
 

limited ta: check valves,flow control valves,air release valves,and vacuum
 

breakers;
 

h. WCTS ancillary componentinspection,routine maintenance,and long-term
 

preventive maintenance. WCTS ancillary componentsinclude,butaze notlimited #o:
 

flow splitting/combining structures and equipment,flow control devices,flow
 

measurement devices,andEQ Facilities; and
 

i. 	 All major work tasks required under the OERP far responding to and resolving SSOs
 

and blockages in Gravity Sewer Lines,SSOsasaresult ofPump Station malfunctions
 

and/or hydraulic overloading,and SSOsresulting from Force Main failures.
 

54. Private Service Line DefectRemediation Program Component. TheCMOM
 

Program shall include a Private Service Line DefectRemediatian Program to encourage Private
 

Service Lineownersto remediate Private Service Line defer#s thatare sourcesofI&I andlor
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otherwise contribute to SSOsthat have been discovered bythe City through its SSA activities,
 

CSSA activities,and other WCTS operation/rnaintenance efforts. T'he City's plan for the Private
 

Service Line DefectRemediation Program sha11 b~ submitted within twenty-four{24}months
 

from the Date QfLodging. Upon approval,the City shall implementthe approved plan. This
 

Program shall include,at a minimum:
 

a, 	 A demonstration that City already possesses adequate Iegal authority,through
 

ordinances or otherwise,to require owners)to repair,rehabilitate,replace,or take
 

ether appropriate action to preventPrivate Service Linesfrom contributing I&Ito the
 

WCTSthat could cause or contribute to SSOs;
 

b. 	 An escalating notification process in which City shall notify owner{s)ofdefective
 

Private Service Lines oftheir obligation to preventthe Private Service Line from
 

contributing I&Ito the WCTSthat could cause or contribute to SS~s;
 

c. 	 .An escalating penalty system to encourage owners)to expeditiously rernediate
 

defective Private Service Lines,including the rightto discontinue sewer/water service
 

for failure to comply with remediation orders within the time limits specified in those
 

orders subjectto the property owner's due process rights under local,State and
 

Federal law;and
 

d. 	 Azequirementthat remediation ofdefects identified after the Date ofLodging shall
 

be completed as rapidly as technically feasibte,butno later than thirty(30)months
 

afterthe discovery ofthe defective Private Service Lznes contributing I&Ito the
 

WCTSthat.could cause or contribute toSSOs,unlessthe ownex ofthe Private Service
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Line in question qualifies for the SEP program described in Appendix F,in which
 

case the defect shall be remedied within the first six(6)years ofimplementation of
 

the SEP.
 

S5. Comprehensive TrainingProgram Component: TheCMOMProgram shall include a
 

Comprehensive Training Program{"CTP")for technical and skills training fox appropriate
 

categories ofthe City's employees. The City's plan for CTP shall be submitted within.eighteen
 

(1$)monthsfrom the Date ofLodging. Upon approval,the City sha11 implementthe approved
 

plan. The training shall be directly related to operation.and maintenance ofthe sanitary sewer
 

collection system for the purpose ofresponding to and preventing SSOs. Technical and skills
 

training sha11 be devised to achieve the Objectives ofthis ConsentDecree as stated in Section II.
 

The CTP sha11 include ata minimum:
 

a. 	A list and description ofthe categories ofemployees who will be provided training in
 

specific topics related to SSO prevention and response measures that can be
 

addressed through operation and maintenance ofthe collection system,with specific
 

training commensurate with the specificjob responsibilities ofeach category of
 

employee;
 

b, A list and description ofthe topics to be covered in technical and skills training for
 

each relevant category ofemployee,including where appropriate:txaini~lg on sewer
 

cleaning,FOG inspection,collection system inspection,collection system repair,
 

replacement and rehabilitation techniques,data collection,informarion management,
 

reporti~cag and xecordkeeping necessary to implementtl~e City'sCMOMProgram.
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c. A lis# ofCityemployee gaining categories and description ofthe technical and skills
 

training to be covered for each relevantcategory ofemployee;
 

d. A description ofhow the training relates to any applicable employee certification
 

required by State or Federal law;and
 

e, A description ofthe record keeping system ofemployee technical training, skills
 

training and safety training(whether on-thejob,or otherwise).
 

S5. Inventory ManagementSysfem: TheCMOMProgram shall include an inventory
 

ManagementSystem for all spare parts and equipmentcomponents required forthe prevention of
 

SSOsand continued operational viability ofthe WCTS. The City shall submita written
 

demonstration ofits completed Inventory ManagementSystem within twenty-four(24)months
 

ofthe Date ofLodging. City shall prepare a written summary ofthe activities performed in each
 

Calendar Year directed toward improving its Inventory ManagementSystem in the Annual
 

Reportprepazed for that Calendar Year in accordance with SectionX("Reporting")ofthis
 

ConsentDecree. The Inventory ManagementSystem shall include ata minimum:
 

a. 	Aninventory confirol system for tracking spare parts usage,prioritizing spare parts
 

purchase and stockpiling,and generating reports on spare parts inventory control;
 

b. A system for vehicle fleet preventive maintenance and replacementthat m~imizes
 

the availability ofCity vehicles and equipmentfor WCTS operation and maintenance
 

activities;and
 

c, A listing ofsources ofrenal and loaner vehicles and equipmentavailable far City use
 

during times ofemergency or when City vehicles andlorequipment are outofservice.
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I. 	 Article Eight: Assessmentand Remedia#ion Plan for EffluentLimit
 
Exceedances atthe Massard WVVTPandP StreetWWTP
 

57. EPA reviews ofDMRdata.for Calendar Years2011-2413,and January-June 2014
 

indicate that City reported several effluent limit exceedances for both ofits NPDES pezmits. At
 

theP Street Plant{AR00332'7$),City reported exceedances ofeffluent limits forthe following
 

parameters:pH,ammonia nitrogen,fecal coliform,and total suspended solids. Atthe Massard
 

Plant(AR0021750),City reported exceedances ofeffluent limits far the following parameters:
 

pH,total suspended solids,ammonia nitrogen,and fecal coliform. City shall determine the root
 

causes ofthese exceedances,identify the appropriate remedial measures to correctthese root
 

causes,and implementthe remedial measuresfor each ofthe WWTPsin accordance with the
 

following:
 

a, Perform an assessmentofexceedances atthe WWTPsto determine the root causes of
 

such exceedances and identify appropriate remedial measures to correctthese root
 

causes;
 

b. Llevelop aremedial action plan for effluent limit exceedances ateach WWTP based
 

upon the findings ofthe assessmentofexceedances to implemen#the remedial
 

measures identified. The assessmentfindings and remedial action plan for each
 

WWTP sha11 be submitted toEPA and ADEQ forreview and commentno later than
 

eighteen(1$)monthsfrom the DateofLodging;
 

c. 
Upon receiptofeach remedial action plan far WWTP effluent limit violations,EPA
 

and ADEQ shall review the plans and may provide comments to City in accordance
 

with SectionIX("Deliverables and Review Process")ofthis ConsentDecree;
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d. Implement all operational changesrecommended in the plans as soon as technically
 

feasible, butno later than six(6)months after submission ofthe plans;
 

e. 	Complete the recommended remedial actions,ifany,attheP Street WWTP and
 

interim remedial actions atthe Mansard WWTP as soon as technicaiIy feasible, but
 

notlater two{2}years after submission ofthe remedial action plan(s);and
 

£ Complete any long-term remedial actions required atthe Mansard WWTP to meet
 

permit limits as soon as technically feasible,butnotlater than seven(7)Yearsfrom
 

the Date ofLodging.
 

J. Article Nine: Schedule Reconsiderahan Based on Financial Circums#antes.
 

S$. The schedule fox completion ofall Remedial Measures under Articles Two,Three,Five,
 

Six and EightofSection V ofthis ConsentDecree shall be as expeditious as practicable,butno
 

later than twelve(12)yearsfrom the Date ofLodging,unless the City demonstrates in an
 

updated Financial Capability Assessment(to be submitted on or before six(6)yearsfrom the
 

Date ofLodging},thatthe expected per household costofcomplying with Section V ofthis
 

Consent Decreefor the period ending twelve(12)Years after the Date ofLodging will cause
 

City's cost per household to exceed two and one-half(2.5)percentofthe Median Household
 

Income("MHI")for City's entire service area,calculated using EPA's"Combined Sewer
 

Overflows Guidance for Financial Capability Assessmentand Schedule Development,"EPA
 

8320B-97-004,published February 1997("EPA's Financial Capability Assessment Guidance").
 

The City shall have only one opportunity to submitan updated Financial Capability Analysis
 

under t~iis E~rticle Nine,
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S9, The deadlines far submission ofthe components oftheCMOMProgram as setforth in
 

Article Seven,and the deadlines for implementing those components,shah not be subjectto a
 

requestfar an e~ctension under this Article Nine.
 

b0, Therequestfor an extension ofthe schedule far completing Remedial Measures shall be
 

provided at the same time as the updated Financial Capability Assessment,and mustinclude a
 

demonstration,complete with supporting documentation,that:
 

a. 	The Residential Indicator exceedstwo and one-half(2.5)percent when calculated in
 

accordance with EPA's Financial Capability AssessmentGuidance as modified by
 

the requirements in Paragraphs61 and62below;
 

b. 	A description ofeach Remedial Measure requirementunder Articles Two,Three,
 

Five,Six ox EightofSection V,and its associated approved deadline,for which City
 

seeks an extension;
 

c. Each requested deadline extension is as shortas reasonably possible,butin no event
 

exceeds five yearsfrom the deadline approved byEPAfor the Remedial Measures)
 

in question;and
 

d. 	In no event maya requestfox an extension under this.Article N%ne xesultin any
 

deadline for completing any Remedial Measure,or any other obligation under this
 

Consent Decree,to extend beyond seventeen{17}yearsfrom Date ofLodging.
 

bl. To determine City's MHIas required byParagraph 60,City shall use the mostcurrent
 

MHidatafrom either the Federal Census ox the American Commwuty Survey("ACS"),
 

59
 



Case 2.14-cv-02266-PKH Document3-1 Filed 01/02/15 Page64 of 147 PagelD #:91
 

whichever is mostcurrent. Ifthe ACS data.is mostcurrent,the three-year estimate ofMHI
 

provided in the ACS data should be used.
 

62. To calculate and determine City's Residential Indicator atthe time a schedule extension
 

requestis submitted,Ciiy shall use thefollowing inputs:
 

a. Current wastewater and sewer annual operation and maintenance expenses calculated.
 

as total expenses less depreciation in City's Comprehensive Annual Financial Report
 

("CAFR")for the mastrecent year,butonly ifthe CAFR accurately states City's
 

operation and maintenance expenses. IfCity's CAFRfar the mostrecent year does
 

not accurately state its operation and maintenance expenses,City shall calculate and
 

determine this input with appropriate accounting records,including source
 

documents,and submitto the United States copies ofthe accounting records and
 

source docwments.
 

b. Current wastewater and sewer annual debt service calculated as the total principal and
 

interest paymentson bands and notesfrom the financing activities section ofthe cash
 

flow statementin City's CAFRfor the mostrecent year,but only ifthe CAFR
 

accwrately reflects the principal and interest payments: IfCity's CAFRfor the most
 

recent year does not accurately state its principal and interest payments,City shall
 

calculate and deternline this input with appropriate accounting records,including
 

source documents,and shall submitto the United States copies ofthe accounting
 

records and source documents;
 

c. Reasonable documented engineering estimates projecting t,~e increase in operation
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and maintenance expenses expected after completing ail Remedial Measures as
 

expressed in value ofdollars for the year during which City submits the schedule
 

extension request;
 

d, Theannual debt service casts based on the expected financing ofareasonable,
 

documented engineering es#imate ofthe costs ofconducting the work under Section
 

V,as expressed in the value ofdollars during the year thatthe City submits the
 

schedule extension request,provided thatthe City documents that it hasfinanced ar
 

willfinance the costs ofconducting the Section V ~avork included in the engineering
 

estimate,and thatsuch borrowed funds are available solely far the costs of
 

conducting the Section V work. To supportthe City's calculation ofthis input,City
 

shall submitto the United States an explanation ofthe basis for,and calculation of,
 

the anr7:ua1 costestimate and the engineering estimates,accounl:iz~g records,and
 

source documentson which City relied to calculate this input;
 

e. 	When calculating City's residential share ofwastewater treatment costs in accflrdance
 

with EPA's Financial Capability Assessment Guidance,City sha11 use the mostrecent
 

year ofFederal Census or ACS data.,and utility billing data,to deternline the portion
 

ofwastewaterflow attributable to householdsin the service area, T'he City also sha11
 

use the same ratio between total wastewaterflow and residential infiltration and
 

inflow that it usesfor rate setting purposes,ifany,to calculate the residential share of
 

wastewatertreatmentcosts;
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f When calculating the total number ofhouseholds in City's service area,City shall
 

countas one distinct household each occupied housing unit as defined by the US
 

census and ACS,but shall notcount occupied housing units that have onsite sewage
 

disposal systems and are not paying wastewater sewerfees to City. The City shall
 

use ACS and Federal Census data,and as necessary GIS mapped data,to accurately
 

estimatethe total number ofhouseholds in City's service area;and
 

g. Data.and analysis submitted with the City's demonstrations,zilustrations,and
 

supporting materials shall include functional and operational spreadsheets with all
 

formulas intact.
 

63, 
 In addition to the calculation ofthe Residential Indicator as required in Subparagraphs
 

62(a)through(g),the City may submitan additional calculation ofthe Residential Indicator
 

using al#emotive inputsthatthe City contends produce amore accurate calculation ofthe
 

Residential Indicator,provided such inputs are consistent with EPA's Financial Capability
 

Assessment Guidance;
 

54. Ifthe United States,after consultation with the State ofArkansas,denies in writing,in
 

whole orin part,City's requestfor an extension,City may pursue dispute resolution pursuantto
 

Section XIV ofthis ConsentDecree{"Dispute Resolution"). Additionally,ifmore than ninety
 

(90)Days elapsesfrom the date that City submitted arequestfar an ex#erasion,and(1)City has
 

notreceived a written responsefrom the United States;ox(2)the Parties have notreached an
 

agreementon the requestfar an extension,City may pursue dispute resolution pursuantto
 

Section XIV ofthis ConsentDecree{"Dispute Resolu#ion"), Ifthe Parties reach an agreement
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onan extension under this Article Nine,such agreementshall be subjectto the process setforth
 

in Section XXIII("Modification")ofthis Consen# Decree.
 

65. IfCity invokesthe dispute resolution procedures ofSection XIV ofthis Decree{"Dispute
 

Resolution")in connection with arequestfor aschedule extension under this Article,the
 

invocation ofdispute resolution procedures shall notextend,postpone,or affectin any way any
 

ofthe City's obligations pursuantto this Consent Decree unless and until final resolution ofthe
 

dispute so provides.
 

VI. MITIGATIONPROGRAMREQUIREMENT
 

66. Within one(1)Yearfrom the Date ofLodging City shall implementa program to identify
 

the introduction ofpollutants,including bu# natlimited to sewage,into the City's storm system
 

{the"Mitigation Requirement"). The Mitigation Requirementshall consistofbaseline and wet
 

weather monitoring,to include monitoring ofstorm water outfalis at"J"Street,Massard Creek,
 

Mill Creek,"P"Street,and Sunnymede.
 

57. The baseline monitoring will be performed on a quarterly basisfor one year. The
 

baseline monitoring will be conducted during dry weather and no lessthan ten(10)days after a
 

rain event. In the eventofnoflow during a quarter,a sample will not be collected. The
 

quarterly baseline samples will be agrab sample and will be analyzed fox the following
 

constituents: Turbidity; Conductivity;pH;To#al Suspended Solids(TSS);Total Phosphorous;
 

Nitrate+Nitrite Nitrogen;Chloride;Sulfate; Total. Dissolved Solids(TDS);Chemical Oxygen
 

Demand COD);Antimony,Arsenic;Barium;Bezyllium;Cadmium;Chromium;Copper;
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Nickel;Lead;Selenium; Silver;Zinc;Bisphenol-A;Estradiol; Ii~uprofen;Naproxen;Sucralose;
 

and Triclosan.
 

68, Rain events will be collected byiwo different methods. An automated sampler will be
 

utilized with a rain orflaw actuator to collect discrete samples. A minimum offive(5)discrete
 

samplesfrom each site fartwo separate rain events {i.e.,ten(10)samplesfor each site per
 

quarter)will be analyzed forthefollowing:Turbidity,Conductivity,Total Suspended Solids
 

{TSS),Total Phosphorous,Nitrate+Nitrite Nitrogen,Chloride,Sulfate,Total Dissolved Solids
 

(TDS),Chemzcal OxygenDemand{COD),Antimony,Arsenic,Barium,Beryllium,Cadmium,
 

Chromium,Copper,Nickel,Lead,Selenium,Silver,and Zinc. A quarterly rain event manual
 

grab sample will be collected and analyzed for the following:pH,Bisphenol-A,Estradiol,
 

Ibuprofen,Naproxen,Sucralose,and Triclosan, Ifthere is notasubstantial rain eventto cause
 

runoffor increaseflow,or there is nota rain eventduring the quarter,this program shall be
 

continued until the minimum samples required under this Paragraph have been taken.
 

69. Toensure the samples are collected during the rain events,automated samplers will be
 

purchased and instaiied at each location to collectthe rain event samples. Thefollowing
 

equipmentand actions will need to be purchased and installed at each ofthe sample site
 

locations:
 

a. Automated samplers pad and protective box,and
 

b. Automated samplers with actuator and rain gauge.
 

'70, The City will begin implementaxion ofthe MitigationProgram within one{1)Yearofthe
 

Date ofLodging ofthe ConsentDecree,asfollows:
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a. 	The City will submita Quality Assurance ProjectPlan("QAPP")toEPA far review
 

and comment within one(1}Year ofthe Date ofLodging;
 

b, The City will install the sampling equipmentatthe sampling locations within ninety
 

{90}Days ofthe submittal ofthe QAPPto EPA;
 

c. 	The City will begin sampling ofthe sites within sixty(60}Daysfollowing the
 

completion ofthe installation ofthe sampling locations;and
 

d. The City shall submitthe final report,including all data.from the analysis,to EPA for
 

review and comment within six{6)monthsfallowing the completion ofall sampling
 

activities under this Section VI.
 

VII. CIVILPENALTIES
 

'11. The City shall pay to the United States as a civil penalty thesum ofthree hundred
 

thousand dollars($300,000). The paymentshall be made within sixty(60)days after the Date of
 

Entry. Paymentshall be made by FedWire Electronic Funds Transfer("EFT")to the U.S.
 

DepartmentofJustice in accordance with instructions to be provided to Defendantfollowing the
 

Date ofLodging,and upon City's request,by the Financial Litigation Unitofthe U.S.Attorney.'s
 

Qffice for the Western DistrictofArkansas. Atthe time ofthe payment,the City shall
 

simultaneously send written notice ofpaymentidentifying the paymentas a civil penalty and a
 

copy ofanytransmittal documentation{which should reference DOJ case number 90-5-1-1­

0$677and the civil action number ofthis case)to the United Statesin accordance with Section
 

XXofthis Decree{"Notices"j.
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VIII. SUPPLEMENTALENVIRONMENTALPR03ECT
 

72. The City shall satisfactorily implementand complete a Supplemental Environmental
 

Project("SEP")involving a grant program for the repair or replacementofPrivate Service Lines
 

for those property ownersthat qualify as low-income residential property ownersin accordance
 

with AppendiacF("Private Service Line SEP"). The purpose ofthe Private Service Line SEP is
 

to reduce extraneousflows,including I&i,caused by defects in residential Private Service Lines
 

from entering the WCTS. The City shall complete construction ofthe replacement ofthe Private
 

Service Lines ofeligible property owners no later than eleven{11)yearsfrom the Date of
 

Cadging ofthe Consent Decree.
 

73, With regard to the SEP,the City certifies the truth and accuracy ofeach ofthe following:
 

a. 	That all costinformation provided toEPA in connection with EPA's approval ofthe
 

SEPin Paragraphs 72-78 is complete and accurate and thatthe City in good faith
 

estimates that the costto implementthe SEP is at leastfour hundred thousand dollars
 

($400,000);
 

b. 	That,as ofthe date ofexecuting this Consent Decree,the City is notrequired to
 

pez~orm or develop the SEP by anyfederal,state,or locallaw or regulation and is not
 

required to perform or develop the SEP by agreement,grant,or asinjunctive relief
 

awarded in any other action in any forum;
 

c. 
Thatthe City is nota party to any open federal financial assistance transaction thatis
 

funding or could be used to fund the same activity asthe SEP,and thatthere is no
 

such openfederal financial assistance transaction thatisfunding orcould be used to
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fund the same activity as the SEP,nor has the same activity been described in an
 

unsuccessful federal financial assistance transaction proposal submitted to EPA
 

within two{2)years ofthe date ofthe City's execution ofthis ConsentDecree{unless
 

the project wasbarred from funding as statutorily ineligible). For purposes ofthis
 

certification,the term"open federal financial assistance transaction"refers to a grant,
 

coapexative agreement,loan,federally-guaranteed loan guarantee,or other
 

mechanism far providing federal financial assistance whose performance period has
 

not yetexpired;
 

d. Thatthe SEP is nota projectthatthe City was planning orintending to construct,
 

perform,orimplement otherthan in settlementofthe claims resolved in this Consent
 

Decree;
 

e. 	Thatthe City has notreceived,and will notreceive,creditfor the SEP in any other
 

enforcementaction;and
 

f. 	Thatthe City will notreceive any reimbursementfor any portion ofthe SEPfrom any
 

other person.
 

74, SEP Completion Report. Within ninety(90)Days after the date setfor completion of
 

the SEP as setforth in AppendizFofthis ConsentDecree,the City shall submitaSEP
 

Completion Reportto theEPA for review and approval in accordance with Section IX
 

{"Deliverables and Review Process"). The SEP Completion Reportsha11 contain all ofthe
 

following information:
 

a. 	A detailed description ofthe SEP asimplemented;
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b, A description ofany problems encountered in completing the SEP and the solutions
 

thereto;
 

c. .An itemized list ofall eligible SEP costs expended;
 

~i. Certification thatthe SEP has been fully implemented pursuantto the provisions of
 

this Consent Decree;and
 

e. 	A description ofthe environmentaland public health benefits resultingfrom
 

implementation ofthe SEP{with a quantification ofthe benefits and pollutant
 

reductions,iffeasible).
 

7S. EPA may,in its sole discretion,require information in addition to that described in the
 

preceding Paragraph,in order to evaluate the City's SEP Comple#ion Report.
 

76. After receiving the SEP Completion Report,EPA sha11 notify the City whether or notthe
 

City has satisfactorily completed the SEP. Ifthe City has notcompleted the SEP in accordance
 

with this ConsentDecree,stipulated penalties may be assessed under Section XII ofthis Consent
 

Decree("Stipulated Penalties").
 

77. Dispute Resolution: Disputes concerning the satisfactory performanceofthe SEP and
 

the amountofeligible SEP costs may be resolved under Section XIV ofthis ConsentDecree
 

("Dispute Resolution"). No other disputes arising under this Section sha11 be subjectto Dispute
 

Resolution.
 

78. Public S#atements:.Any public statement,oral or written,in print,film,or other media,
 

made bythe City making reference to the SEP under this ConsentDecree shall include the
 

following language:"'This project was undertaken in connec~.on wit, the settlementofan
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enforcementaction, UnitedStates etal. v. City ofFt. Srraith,(C.A.No._,W.D..Ark.),taken on
 

behalfofthe U.S.Environmental Protection Agency underthe Clean Water Act."
 

IX. DELIVERABLESANDREVIEWPROCESS
 

~9, Asset forth in this Section,and as surnrnarized in the lasttwo columnsofAppendicG
 

("Table ofDeliverables and Due Dates"),certain Deliverables under this Consent Decree are
 

subjectto EPA review and approval,and other Deliverables are subjectto EPA review and
 

comment. EPA shall use its best efforts to expeditiously review and approve or revitew and
 

commenton Deliverablesfrom the Date ofLodging. In the eventofa conflict beh~veen the
 

provisions ofSection V and the provisions in Paragraphs 80-89 and Appendix G,the provisions
 

ofSection V shall control.
 

8fl. ListofDeliverables Subjectto Review and Approval:
 

a. 	The Plan for Additional Remedial Measures to be constructed in Basin 12(Article
 

Two);
 

i~. The Remedzal MeasuresPlans resultingfrom SSA activities conducted in each
 

Calendar Year,as contained in each AnnualReport(Article Two);
 

c, 	The Remedial MeasuresPlans)resulting from thePump Stations and Force Mains
 

Evaluation Reports)(Article Three);
 

d. 	Capacity Remedial MeasuresPlan(Article Five);
 

e. 	Each ofthe City's plans for theCMOM Program components(Article Seven);and
 

f. 	Final SEP Completion Report(Section VII and Appendix F}.
 

81. 	 ListofDeliverables Subjeetto Review and Comment:
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a. 	TheSSA reports,as contained in each Annual Report(Article One));
 

b. 	ThePS/FM Report(Article Three);
 

c. 	Pump Station Alternative Power Supply Completion Confirmation Documentation
 

{Article Three);
 

d, Capacity Assessment Report(Article Four);
 

e. 	Hydraulic Model Update Report(Article Four);
 

f. 	CMOM —SOPsfor the operation and maintenance ofall WCTScomponents{Article
 

Seven),
 

g. 	CMOM—FOGProgram Reporting in each.A.nnual Report{Article Seven);
 

h. 	CMOM —RootConi~olProgram Reporting in each Annual Report(Article Seven);
 

i. 	 CMOM —CleaningProgram Reporting in each Annual Report(Article Seven);
 

j. 	CMOM —Continuing Sewer System Assessment("CSSA"}Program in each Annual
 

Report(Article Seven);
 

k. CMOM —ContinuingPump Station and Force Main Evaluation and Maintenance
 

Program in each Annual Report{Article Seven);
 

1. 	 CMOM —Continuing Capacity Assurance("CCA")Program in each Annual Report
 

{Article Seven);
 

m. CMOM —SSO Reporting in each Annual Report(Article Seven);
 

n. 	CMOM-Overflow Emergency Response Plan("OERP")Reporting in each Annual
 

Report(Article Seven);
 

o, CMOM—Comprehensive Training Program in AnnualReport(Article Seven),
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p. 	Mitigation Program RequirementReport(Section VI);
 

q. 	SEP Escrow Agreement(Appendix~;and
 

r. 	The Assessmentand Remediation Plan for Effluent LimitExceedances atthe
 

Massard WWTPand theP Street WWTP(Article Eight).
 

82. Procedurefor Deliverables Subjectto Review and Approval: After review ofany
 

Deliverable thatis required to be approved under Paragraph 80,EPA,after consultation with the
 

State,sha11 in writing:(1)approve the submission;(2)approve the submission upon specified
 

conditions;{3)approve part ofthe submission and disapprove the remainder;or(4)disapprove
 

the submission.
 

83. Ifthe Deliverable is fully approved with no conditions,City sha11 take all actions required
 

by the Deliverable,in accordance with the schedules and requirements as approved. Ifthe
 

Deliverable is conditionally approved or approved only in part,City sha11,upan written direction
 

from EPA,after consultation with the State,take all actions required by the approved portions of
 

the Deliverable thatEPA determines are technically severablefrom any disapproved portions,
 

subjectto City's rightto dispute only the specified conditions orthe disapproved portions,under
 

Section XIV ofthis Decree("Dispute Resaiution").
 

84. Ifthe Deliverable is disapproved in whole or in part,City shall, within thirty(30)Days or
 

such other time asEPA agrees to in writing,correct all deficiencies and resubmitfor approval
 

the Deliverable,in accordance with this Section IX("Deliverables and Review Process").
 

8S. For any Deliverable that is disapproved in whole or in part,EPA shall provide a written
 

explanation ofhowthe Deliverable does notmeetthe requirements ofthe ConsentDecree. Ifthe
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resubmission is approved in whole orin part,City shall proceed in accordance with Paragraph $3
 

or84,as appropriate.
 

86. Ifaresubmitted Deliverable,or portion thereof,is disapproved in whole or in part,EPA,
 

after consultation with the State,may again require City to correctany deficiencies,in
 

accordance with this SectionIX("Deliverables and Review Process"),or mayitself, after
 

consultation with the State,correct any deficiencies,subjectto City's rightto invoke Dispute
 

Resolution and the right ofEPAto seek stipulated penalties under Section XIi("Stipulated
 

Penalties")ofthis ConsentDecree.
 

87. All Deliverables required to be submitted for review and approval shall, upon approval or
 

modification byEPA,6e enforceable under this Consent Decree. In the eventEPA,after
 

consultation with ADEQ,approves or modifies a portion ofsuch a Deliverable,the approved or
 

modified portion shall be enforceable under this Consent Decree subjectto the City's right to
 

invoke dispute resolution under Section XIV ofthis Decree("Dispute Resolution").
 

8$. Procedurefor Deliverables SubjecttoEPA Review and Comment. Far Deliverables
 

subjectto EPA review and comment,as listed in Paragraph 81,EPA,in its discretion,mayor
 

may notprovide comments. IfEPA provides comments that identify deficiencies in a
 

Deliverable,and EPA specifically requests a responsefrom City,then City shall provide a
 

written response to EPA within thirty(30jDaysofreceiptofsuch comments or within such time
 

asEPA and City agreeto in writing. IfCity fails to substantively addressEPA'scomments
 

whenEPA specifically requests aresponse,such failure is subjectto Stipulated Penalties under
 

72
 



  

Case 2:14-cv-02266-PKH Document3-1 Filed 01/02/15 Page 770#147 PagelD #:1Q4
 

Section XTI,Paragraph 103and the Dispute Resolution provisions under Section XIV ofthis
 

Decree.
 

89. Alt Deliverables shall be submitted to EPA and A.DEQ in electronic and searchable text
 

format,unless otherwise directed byEPA in wri#ing. Each Deliverable shall be certified in
 

accordance with Section XVIIofthis ConsentDecree. City shall maintain copiesofall
 

Deliverables in accordance with Section XV("Information Collection and Retention").
 

X. REPORTING
 

90. City sha11 prepare and submitto EPA and ADEQ in accoxdance with Section XX
 

("Notices"}an Annual Reportdocumenting its Consent Decree compliance activities for each
 

Calendar Year. The first Annual Reportshall be submitted no later than March 31,201b and
 

shall cover the time period'between the Date ofLodging and December 31,2015. Thereafter,
 

Annual Reports shall coverthe fu11 Calendar Yearfrom January 1Stthrough December 31St and
 

shall be submitted no later fihan Mareh 31S`ofthe following year. Asexplained in Section IX
 

("Deliverables and Review Process"),City shall submitcertain Deliverables as partofits Annual
 

Reports,and such Deliverables shall be subjectto EPA review and approval,after consultation
 

with ADEQ,orEPA review and commentas indicated in SectionIX("Deliverables and Review
 

Process"). In addition,certain Deliverables aze also subject to the requirements contained in
 

Section XI("Certification,Approval and Seal by Professional Engineer")ofthis Decree. Each
 

Annual Reportshall provide narratives,analyses,calculations,exhibits,legible maps,and other
 

supporting information necessary to documentthe various WCTS investigations,WCTS
 

analyses,maintenance activities,and remediation activities thatthe City undertook to achieve the
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Objectivesofthis Consent Decree as stated in Secfion II. In the eventofa conflict between the
 

provisions in Paragraphs 90-97and AppendicG,the provisions ofParagraphs 90-97shall
 

control.
 

91, Regarding City's progresstoward completing SSA activi#ies required under Section V,
 

Article Oneofthis Consent Deeree,each Annual Report shall:
 

a. Documentall Basins and Sub-basins in which SSA activities were completed in the
 

Annual Report Yeaz;
 

b. Provide the numberofmilesofGravity Sewer Lines in which SSA activities were
 

completed in the Annual Report Year,and the total numbex ofmanholesin which
 

SSA activities were comple#ed in the Annual Report Year. While reporting the
 

numberofassessed manholes,City shall also report number ofmanhole{s)within the 

area ofstudy thatcould not be located,ifany,which may need additional time and 

effortto assess. Additionally,City shall provide the rtiuming tt►tal ofgravity sewer 

lines and manholes assessed sincethe Date ofLodging; 

c, State whether City performed SSA activities in accordance with Appendix A{"SSA 

Process"jon at leastforty(40)miles ofGravity Sewer Line;in the WCTSin the 

AnnualReport Year. Tfthe answer is"no,"explain whythe40-mile target was not 

.achieved; 

d. Forthe AnnualReportfflr Calendar Year2017,state whether City performed SSA
 

activities in accordance with Appeudi~A{"SSAProcess")on atleastone hundred
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and fifty(150)miles ofGravity Sewer Line in the WCTSsince the Date ofLodging.
 

Ifthe answer is"no,"explain why the 150-mile target wasnotachzeved;
 

e. 	~'or the Annual Reportfar Calendar Year2020,state whether City performed SSA
 

activities in accordance with Appendix A on at leastthree hundred{300)miles of
 

Gravity Sewer Line in the WCTS since the Date ofLodging. Ifthe answer is"no,"
 

explain whythe 300-mile target was not achieved;
 

f. 	State whether,in the Annual Report Year,City added to its WCTS by acquiring
 

ownership or operational control ofany other Crravity Sewer Linesthat were not part
 

ofits WCTS in.the preceding Calendar Year. If"yes,"provide the footage ofGravity
 

Sewer Lines acquired,and a map depicting the service area wherethe new lines are
 

located;and
 

g. Documentthe SSA activities performed in the Annual Report Yearincluding,but not
 

limited to:
 

i. 	 A Tabulation offlow monitoring performed in each Basin and Sub-basin,and
 

the estimated pre-rernediation peak wet-weatherflow rate and measured dry-


weatherflow rate in each such Basin and Sub-basin. The City shall also
 

include alegible Basin/Sub-basin map displaying flow monitoring and rainfall
 

measurementlocations;
 

ii. A Tabulation ofthe total number offeetofSma11 Diameter and Large
 

Diameter Gravity Sewer Lines examined viaCCTV. Documentation shall
 

include CCTV performed in each Basin and Sub-basin, Documentation shall
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include the total numberoffeet ofGravity Sewer Lines examined via CCTV
 

in the Annual Report Year and the running total since Date ofLodging;
 

iii. 	 A Tabulation ofthe total number offeet ofsmoke-testing performed in each
 

Basin and Sub-basin. Documentation shall include the total number offeet of
 

Crravity Sewer Linessmoke-tested in the Annual Report Year and the running
 

total since Date ofLodging;
 

iv. 	 A Tabulation ofthe total numberoffeet and/or locations where dyed watex
 

flooding was performed in the Annual Report Year,
 

v. 	 A Tabulation ofother Gravity Sewer Line investigations performed in the
 

Annual Report Year;
 

vi. 	 A Tabulation ofthe Pipe Segments identified as receiving storm water
 

dischargesfrom Private Property including downspouts and area storm drains
 

during the Annual Report Year;
 

vii, 	 A Tabulation ofDirect Dischargesfrom the WCTS discovered,ifany,in the
 

dualReport Year,the specific locations ofthese Direct Discharges,and the
 

Remedial Measures implemented to eliminate these Direct Discharges;
 

viii. 	 A Tabulation ofthe Private Service Line defects identified in the Calendar
 

Year;and
 

ix. 	 A legible mapshowing the annual progress ofSSAs by Sub-basin. 'Phis map
 

sha11 depict,by different symbols,colors or other demarcations:(1)those Sub-


basins in which SSAs wexe completed in the AnnualReport Year;(2)those
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Sub-basins in which SSAs were in progress in the Annual ReportYeaz;and
 

(3)all ofthe Sub-basins in which SSAs were completed in all prior Years
 

from the Date ofLodging through December 31St ofYear preceding the
 

Annual Report Year.
 

92. Regarding the WCTS condition Remedial Measures required under Section V,Article
 

Twoofthis ConsentDecree,each Annual Report sha11 include:
 

a. 	The condition rating scores in accordance with NASSCO condition rating systems(as
 

set Earth in Appendiac A)for ail Pipe Segments and ali manholes assessed in the
 

.Annual Report Year;
 

b. 	The condition Remedial Measures projects identified under Section V,Article Two,
 

ofthis ConsentDecree for which construction wasinitiatedzn the Annual Report
 

Year,including the schedulesfor completing those projects;
 

c. 	The condition Remedial Measures projects identified through Section V,Article Two
 

ofthis ConsentDecree for which construction wascompleted in the Annual Report
 

Year,and
 

d. 	A legible map showing the annual progress ofcompletion ofcondition Remedial
 

Measures by Sub-basin. This map shall depict,by differentsymbols,colors or other
 

demarcations:(1)those Sub-basins in which Remedial Measures were completed in
 

the Annual Report Year;(2)those Sub-basins in which Remedial Measures were in
 

progress in the AnnualReport Year,and,(3)all ofthe Sub-basinsin whzch Remedial
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Measures were completed in all prior Yearsfrom the Date ofLodgingthrough
 

December3iStofYear preceding the Annual Report Year.
 

93. Forthe Remedial Measures projects presented in Appendix E1{"Previously Identified
 

Capacity—Related Remedial Measures Projects Already Budgeted")and AppendixE2("Other
 

Previously Identified Capacity-Related Remedial Measures Projects"},and any new capacity
 

Remedial Measures projects arisingfrom Article Four("Capacity Assessmentand Hydraulic
 

Modeling")and Article Five("Capacity Remedial Measures"),each Annual Reportshall
 

include:
 

a. 	The capacity Remedial Measures identified in Appendix E1,AppendixE2,or in the
 

Capacity Remedial MeasuresPlan developed under Article Five("Capacity Remedial
 

Measures Plan"),for which construction was initiated in the Annual Report Year,
 

including the anticipated schedulesfor completing those projects;
 

b. The Remedial Measures projects identified in Appendix El,Appendix E2,or in the
 

Capacity Remedial Measures Plan developed under Article Five("Capacity Remedial
 

Measures Plan"),far which construction was completed in the Annual Report Year,
 

and
 

c. A legible mapshowing the annual progress ofcompletion ofcapacity Remedial
 

Measures by Sub-basin. This map shall depict,by differentsymbols,colors or other
 

demarcations:(1)those Sub-basins in which Remedial Measures were completed in
 

the AnnualReportYear;and{2)ail ofthe Sub-basinsin which Remedial Measuxes
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were completed in all prior Yearsfram the DateofLodgingthxough December 31Stof
 

the Yeaz preceding the AnnualReport Year.
 

94. Forthe CMOM ac#ivities described under Section V,Article Seven("Developmentofa
 

Capacity,Management,Operation and Maintenance Program")ofthis Consent Decree,each
 

AnnualReport sha11 document:
 

a, 	TheFOG ControlProgram required undex Article Seven,Paragraph 37including,but
 

notlimited to:
 

i, Changes made in the Annual Report Yeaz,ifany,to City ordinances to
 

implementtheFOG ControlProgram in the approvedCMOMProgram;
 

ii. 	ListofFOG Generators operating in the Annual Report Year;
 

iii. Tabulation ofFOG Control Device inspections performed in the Annual
 

Report Year including the dates ofinspections;
 

iv. Tabulation ofFOG ControlProgram violations thatoccurred in the Annual
 

Report Year,enforcementactions taken to resolve those violations,and
 

correlations,ifany,between those violations and WCTS blockagesthat
 

occurred in the Annual Report Yeardue primarily toFOG btuld-ups;and
 

v. 	Status reportonthe performance indicators selected by City to track the
 

effectiveness oftheFOG Control Program.
 

b, 	T'he RootControlProgram activities required under Article Seven,Paragraph 39,
 

including,but notlimited to:
 

i. 	 Pipe Segmentsreceiving reactive rootremovalin the.A~uival Report Year,
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ii. 	Pipe Segments receiving proactive root control in the Ant~uai Report Year;
 

iii. A Tabulation ofnotifications sentto property ownersregarding potential root
 

intrusion into their Private Service Lines discovered in the Annual Report
 

Year',and
 

iv. A Tabulation offollow-ups,including enforcement actions,on notifications
 

sentto property owners regarding potential rootintrusion into their Private
 

Service Lines discovered in prior Calendar Years.
 

c. 	The Gravity Sewer Line Cleaning Program activities required under Article Seven,
 

Paragraph 41,including,but notlimited to:
 

i. 	 Totalfootage ofGravity Sewer Lines cleaned as partoftheCMOMtargeted
 

cleaning program in the Annual Report Year. Documentation shall include a
 

legible WCTS map displaying the Pipe Segments where taxgeted cleaning was
 

performed at~d the frequencies ofcleaning;
 

ii. 	Totalfootage ofSmall-Diameter Gravity Sewer Lines cleaned as partofthe
 

CMOM system-wide cleaning program in the Annual Report Year.
 

Documentation shall include alegible WCTS map displaying the Pipe
 

Segments cleaned as part oftheCMOM system-wide cleaning pxogram in
 

Calendar Years prior to the Annual Report Yearto a maximum ofseven(7)
 

prior Calendar Years;
 

iii. A calculation ofthe percentage ofSmall-Diameter Gravity Sewer Lines
 

cleaned in the Annual Reporting Year,to detexmiz3.e whether compliance with
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the ten(1fl)percent minimum per year requirementin Subparagraph 41.b. has
 

or has not been rnet also taking into consideration"banking";
 

iv. Totalfootage ofLarge-Diameter Gravity Sewer Lines cleaned as partofthe
 

CMOM system-wide cleaning program in the Annual Report Year;
 

v. For the Annual Reportfor the Year 2018,a calculation ofthe percentage of
 

Large Diameter Gravity Sewer Lines cleaned in the Annual Reporting Year,
 

to determine whether compliance with the eight(8)miles ofLarge-Diameter
 

Gravity Sewer Line cleaning requirementfrom Date ofLodging through
 

December 31,2018,in Subpazagraph 41.c.hasor has not been met;
 

vi. 	 For the Annual Reportfor the Year 2021,a calculation ofthe percentage of
 

Large-Diameter Gravity Sewer Lines cleaned in the Annual Reporting Year,
 

to determine whether compliance withthe sixteen(16)miles ofLarge-


Diameter Gravity Sewer Line cleaning requirementfrom Date ofLodging
 

through December31,2021,in Subparagraph 41.c.has or has not been met;
 

vii. 	Fox the AnnualReportfor the Year2024,acalculation ofthe percentage of
 

Large-Diameter Gravity Sewer Lines cleaned in the Annual Reporting Year,
 

to determine whether compliance with the requirementto complete cleaning
 

ofall remaining miles ofLarge-Diameter Gravity Sewer Linefrom Date of
 

Lodging through Decembex 31,2024,in Subparagraph 41,c.has or has not
 

been met.
 

si
 



Case 2:x.4-cv-02266-PKH Document3-1 Filed 01/02/15 Page 86 of147 PagelD #:113
 

d. The WCTSCSSA Program activities required under Article Seven,Paragraph 43
 

including,but not limited fa:
 

i. 	 A Tabulation ofthe total feetofCrravty Sewer Lines examined viaCCTV in
 

the Annual Report Year as partofthe CSSA Program. Documentatian shall
 

include the condition ratings ofthe Pipe Segments examined via CCTV,based
 

upontheNASSCO condition rating system(as setforth in Appendix A);the
 

Remedial Measures determined to be required to achieve the Objectives of
 

this Consent Decree as stated in Section II based upon those ratings;and the
 

schedulefor implernen#ing those Remedial Measures;
 

ii. 	A Tabulation ofthe manholesinspected in the Annual Report Year as part of
 

the CSSA Program. Documentation shall include the condition ratings ofthe
 

manholes inspected,based upon the NASSCO condition rating system(as set
 

forth in Appendix A);the Remedial Measures determined to be required to
 

achieve the Objectives ofthis ConsentDecree as stated in Section II based
 

uponthose ratings;and the schedule forimplementing those Remedial
 

Measures;and
 

iii. A Tabulation ofGravity Sewer Line and manhole Rernediai Measures
 

identified through the CSSAProgram effortthat were completed in the
 

AnnualReport Yeaz~.
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e. 	A narrative describing the ContinuingPump Station and Force Main Evaluation and
 

Preventive Maintenance activities required under Article Seven,Paragraph45
 

including,but notlimited ta:
 

i. 	 ThefindingsofPump Station and Force Main evaluations conducted in the
 

Annual Report Year,including condition,co~guration and capacity
 

deficiencies discovered;
 

ii, 	Pump Station and Force Main Remedial Measures required to achieve the
 

Objectives ofthis Consent Decree as stated in Section II,and the schedule for
 

completing those Remedial Measures;and
 

iii, A Tabulation ofPump Staxion and Force Main Remedial Measures identified
 

through the ContinuingPump Station and Force Main evaluation effortthat
 

were initiated or completed in the AnnualReport Year.
 

f. 	Continuing Capacity Assurance Program activities required under Article Seven,
 

Paragraph46including,but notlimited to:
 

i. 	 The findingsofContinuing Capacity Assurance activities conducted in the
 

Annual Report Year,ifany,including modifications to City's Hydraulic
 

Model;
 

ii, 	Thefuture WCTSservice area population used far modeling,and the average
 

and peak dry-weather flow rates associated with that population;
 

iii. Additional capacity Remedial Measures required to achieve the Objectives of
 

this ConsentDecree as stated in SectionII;and
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iv. A Tabulation ofcapacity Remedial Measures identified through the
 

Continuing Capacity Assurance Program efforts that were initiated or
 

completed in the Annual Report Year;
 

g. A Tabulation ofSSOs{including Bu ldinglPrivate Property Backups)occurring in the
 

Annual Report Year as required under Paragraph 47.including,butnot limited to:
 

i. 	 Thelocation ofeach SSO by street address,asset identification number or any
 

other appropriate method,such as latitude and longitude;
 

ii. 	Nameofthe receiving water,ifany;
 

iii. Date and startlstop time ofthe SSO. In providing the date and starttime,City
 

should use the date and time when City first learned thatthe SSO was or
 

might be occurring,and for stop time,City should use the known date and
 

dime{ifavailable)or estimated date and time{ifdate and time not available).
 

iv. Estimate ofthe volume(in gallons)ofwastewater released. City shall use the
 

start/stop dates and times provided for Subparagraph 94.g.iii. above in
 

calculating the estimate(s);
 

v. Identification ofthe WCTScomponentfrom which the SSO was released,
 

such as,but notlimited to,a manhole,a Gravity Sewer Line break,aPump
 

Station wet well,andJor a Force Main break;
 

vi. An explanation ofthe potentialimpactofthe SSOs,ifany,on public health
 

andJor water quality in the receiving water body;
 

vii, Causes)orsuspected causes)ofthe SSO;
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viii, Steps taken to respond to the SSO,
 

~x. Steps taken to reduce,eliminate,andlor preventrecurrence ofthe SSO,
 

including WCTS investigations;
 

x. Copies ofall SSO notifications sentto the public or other agencies or
 

departments,as warranted;and
 

xi. Ifan SSO or Private Service Line Release{"PSLR")is a Recurring SSO or
 

RecurringPSLR,the following additional information shall be reported:
 

1. 	The dates within the previousthree{3)Ca3endar Yearsthat
 

otherSSOsorPSLRsoccurred atthis location;
 

2. The previous steps taken,ifany,to reduce,eliminate,andlor
 

preventa recurrence ofSSOsorPSLRs at this location;and
 

3. 	The additional steps that City shalltake to eliminate future
 

SSOsorPSLRsfrom this location.
 

h. IMS developmentcompleted in the Annual Report Year as required under Article
 

Seven,Paragraph 50;
 

i. 	 A description ofall OERP activities required under Article Seven,Paragraph48 made
 

in the Annual Report Year,ifany;
 

j. 	Copies ofSOPsfor operation and maintenance ofthe WCTSrequired under Article
 

Seven,Paragraph 53;
 

k. A Tabulation ofPrivate Service Line Defect Remedia#ion Program activities required
 

under Article Seven,Paragraph 54,including:{1)a Tabulation,including the property
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address,ofthe locations where Private Service Line defects were identified through
 

CSSA activities or otherwise become known to City in the Annual Report Year;(2)a
 

Tabulation ofthe locations,including the property address,where Private Service
 

Line defect remediation wascompleted in the Calendar Year;and(3)a Tabulation,by
 

property address,ofthe locations where Private Service Line defects were identified
 

in prior Years,but where defectremediation has not yet been completed;
 

1. 	 A Tabulation ofemployeetraining activities required under Article Seven,Pazagraph
 

SS conducted in the Annual Report Year including,but not limited to:
 

i. 	 category ofUtility Departmentemployees directly or indirectly involved in
 

the operation and maintenance ofthe WCTS;and
 

ii. 	Specific training received by each category ofUtility Departmentemployee in
 

prior Calendar Years and received in the Annual Report Year;and
 

m. A narrative ofCMOM activities xequired under Article Seven,Paxagraph 56
 

regarding the WCTSspare parts Inventory ManagementSystem performed in the
 

AnnualReport Year.
 

95. Forthe Supplemental Environmental Project{"SEP")described under Section VIII and
 

AppendixFofthis ConsentDecree,each Annual Reportshall include the required information
 

regarding the SEP implementation,as setforth in Section D,Subparagraph 3ofAppendixF
 

("Reporting Schedule")
 

96. FartSmith may revise theform and formatofreportingforms required to be submitted
 

forCMOMProgram activities withoutEPA's approval,provided thatthere is no deletion ofan.y
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information required to be submitted under Section V,Article Seven(°`Developmentofa
 

Capacity,Operation,Managementand Maintenance Progxam"). Fort Smith sha11 provide sample
 

copies ofany revised.reportingforms to EPA and ADEQ notless than sixty(60)Days prior to
 

the date that.Fort Smith intends to place these revised fozms into general use.
 

97, City shall not objectto the authenticity and admissibility into evidence ofany Deliverable
 

prepared by the City in accordance with this Consent Decree orthe information contained in said
 

Deliverables in any proceeding to enforce this ConsentDecree.
 

XI. CERTIFICATION,APPROVAL,ANDSEALBYAPROFESSIONALENGINEER
 

98. City shall provide aswmmary report and certification,approval,and seal,by alead
 

Professional Engineer licensed by the Arkansas State Board ofLicensure for Professional
 

Engineers and Professional Surveyors fox the following Consent Decree Deliverables:
 

a. 	Section V,Article Two —Remedial MeasuresPlan resultingfrom SSA activiries
 

conducted in the first Calendar Yearfollowing Date ofLodging;
 

b, Section V,Article Three —Pump Station and Foxce Main Evaluation Reportand
 

Remedial Measures Pian;
 

c. 	Section V,Article Four —Capacity Assessment Report;and
 

d, SectionIX —the first year AnnualReport(required to documentcompliance activities
 

in the first Annual Report Year).
 

99. Each summary report prepared by aProfessional Engineer shall document City's
 

activities for the relevant Deliverable listed under Paragraph98 and shall certify whether City
 

hascomplied with the provisionsofthis ConsentDecreefor thatDeliverable. In the summaryof
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City's activities,the Professional Engineer shall identify Chase activities which were in
 

compliance with provisions ofthis ConsentDecree and those activities that were notin
 

compliance,ifany.
 

100. The certification language for such Deliverables shall read.as follows:"I certify,approve,
 

and seal the fallowing documents and ail attachments thereto,in accordance with,and under
 

penalty of,Arkansas State Iaw and federallaw as alicensed engineer in the State ofArkansas."
 

101. City sha11 bear all costs associated with the retaining ofa Professional Engineer,if
 

needed. Ifan ou~,side Professional Engineer is retained,City shall provide the Professional
 

Engineer with access to atl records,employees,Consultants and Contractors,and facilities that
 

the Professional Engineer deems reasonably necessary to effectively perform its duties.
 

XII. STIPULATEDPENALTIES
 

102. City shall be liable for s#ipulated penalties to the United States for violations ofthis
 

ConsentDecree,upon demand. Stipulated penalties due and owing under this Section shall be
 

paid zn the manner specified in Paragraphs 118-119. Stipulated penalties for which ademand
 

has been made shall be paid unless excused under Section XIII(Farce Majeure),or by the terms
 

ofthis Section. .
 

103. Failure to SubmitTimely andlor Complete Deliverables. City shall pay to the United
 

States stipulated penalties,as setforth below,for each day City fails to submit and/or complete
 

any Deliverables required under this Consent Decree by the specified due dates or to make any
 

required changes to those documents to addressEPA comments within the required time frames.
 

Ifadue date falls anaholiday or weekend,the due date shall be the following business day.
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With the exception ofthe Aiuivai Reports required under Section X(Reporting),the stipulated
 

penalties for failure to meeteach Deliverable submission date shall be asfollows:
 

Period ofNoncompliance Penalty per Violation per Dav
 

lst to 30~'day $500
 

31St to 60`"day $1,250
 

61S~ day and beyond $2,Ofl0
 

104. Regarding Annual Reports,due on March 31~`ofthe Yearfollowing the Calendar Year in
 

question,thefollowing shall be the stipulated penalty for failing timely to submitan Annual
 

Report;
 

Period ofNoncompliance Penaltyper Dadfor Delinquent Report
 

ls`to 30~'day
 W~yOVO
 

3151 to 60~'day $6,000
 

61St day and beyond $12,000
 

105. IfCity fails timely to submitany Annual Report,the stipulated penalties for late Annual
 

Reports setforth in Paragraph 104 sha11 apply. IfCity timely submitsan Annual Report,butthat
 

.Annual Reportis missing any one or more ofthe Deliverables required by this Consent Decree to
 

appear in Annual Reports,then a stipulated penalty sha11 be due,on demand,for each
 

Deliverable missingfrom that Annual Report,in accordance with the stipulated penalties first set
 

forth in Paragraph 104.
 

106. Failure to MeetDeadlinefor Completion ofRemedial Requirements. Exceptas
 

provided in Paragraph 107 belov,~,City shall payto the United States stipulated penalties as set
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forth below for each day City fails to meeta deadline for completing any ofthe remedial
 

requirements ofSection V or Appendix El orE2ofthis ConsentDecree,subjectto the
 

opportunity to revise the Appendix E2dates in the Capacity Remedial Measures Plan,provided
 

that none ofthe dates are later than twelve(12)Yearsfrom the Date ofLodging. (See Section V,
 

,Article Six). IfCity modifiesthe completion datesfor any AppendixE2projects,the revised
 

dates shall be enforceable and subjectto the stipulated penalties in this Paragraph lOb. T'he
 

stipulated penalties for failure to meeteach such requirement shall be as follows:
 

Period ofNoncompliance Penalty per Violation per Day
 

lstto 30th day $750
 

31stto both day $1,500
 

More than60days $3,000
 

107, Failing to Meetthe Mileage Targetsfor Comple#ingSSA Activities on Gravity
 

Sewer Lines(and incorporated manholes)in accordance with Section V,Article One,
 

Paragraph 10. City sha11 payto the United States stipulated penalties as setforth below for
 

each day:(1)beyond three{3)Yearsfrom the Date ofLodging that it takes for City to complete
 

SSAson one hundred and fifty(150)unique milesofGravity Sewer Lines;(2)beyond six(b)
 

''Years from the Date ofLodging that it takes for City to complete SSAson three hundred(300)
 

unique milesofGravity Sewer Lines;and(3)beyond eight{8)Yearsfrom the Date ofLodging
 

that it takes for City to complete SSAson all Gravity Sewer Lines listed in the lastcolumn of
 

AppeudiacC,all in accordance with Section V,Article One,Paragraphs 10-16,and theSSA
 

Pxocess setoutinAppendix A.
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Period ofNoncompliance Penaltxper Violation per DaX
 

1stto 30th day $1,000
 

31stto 60th day $2,000
 

More than60days $3,500
 

1Q8. SSOsthatReach Waters ofthe United States or Waters ofthe State ofArkansas.
 

Fox each SSO that xeaches Waters ofthe United States or Waters ofthe State,Fort Smith shall be
 

liable to pay a stipulated penalty asfollows:
 

IfSSO occurs in Penalty Per Violation,Per Day
 

Calendar Years2415-2020 $500
 

Calendar Years 2021-2025 $1,500
 

Calendar Years2026 and Beyond $3,000
 

Note: Ifthe United Staxes has concluded that an SSO did not reach Waters ofthe United States,
 

the United States shall consult wi#hthe State ofArkansas to determine whether such SSO
 

reached Waters ofthe Staxe before issuing ademand for stipulated penalties for such SSO. Ifthe
 

State determinesthat such SSO reached Waters ofthe State,Fort Smith sha11 be liablefor
 

stipulated penalties pursuantto this Paragraph 108 ofthis Consent Decree. SSOsthat do not
 

reach Waters ofthe United States or Waters ofthe State shall be subjectto Paragraph i09ofthis
 

ConsentDecree.
 

109. SSOsthatDo NotReach Waters ofthe United States or Waters ofthe State of
 

Arkansas. For each SSO thatdoes no#reach either waters ofthe United States or 
Waters ofthe
 

State ofArkansas,FortSmith shall be liable to pay astipulated penalty asfollows:
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IfSSO occurs in Penalt~er Violation,Per Day
 

Calendar Years 2015-202fl $350
 

Calendar Years 2021-2025 $750
 

Calendar Years202b and Beyond $1,500
 

110. Failure to Timely and/or Completely ReportSSOs. City sha11 pay the following
 

stipulated penalty for failing to timely andlor completely reportan SSO in accordance with
 

Paragraph 47.
 

Penalty PerSSO $2,000
 

111. Exceeding EffluentLimitations Setin Cify's NPDESPermitsfor theP Street
 

'WWTP and/or the Massard WWTP. City shall pay the following stipulated penalty for
 

exceeding an effluent limitin its NPDESPermitfar theP Street WWTP and/or the Mansard
 

WWTP,as setforth in the permits in effect atthe Date ofLodging:
 

Weekly Effluent Limits Penalty per Violation per Week $1,000
 

Monthly Effluent Limits Penalty per Violation per Month $1,000
 

Note: Each effluentlimitfor each parameter is counted as aseparate violation,such thatthe
 

monthly effluentfor milligrams per liter ofsuspended solids,and monthly effluentfor pounds
 

per day ofsuspended solids are counted astwo effluent limits. Likewise,the weekly effluent
 

limitin pounds per day ofCBODS,and the monthly effluentlimitin pounds per day ofCBODS
 

are counted astwo separate effluent limits,and so Earth.
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112. Failure to Timely MeetSEP Requirements. City shall paythe fallowing stipulated
 

penalty for failure to timely meetSEP requirementsas setforth in Section VIII and Appendix F;
 

Period ofNoncompliance Penal#v Per Violation,PerDay
 

lst to 30th day $500
 

31stto60th day $1,000
 

More than6~ days $2,000
 

113. Delay in PaymentofCivil Penalty. Fort Smith shall payto the United States$1,000
 

per dayfor each Daythat it is late in paying the civil penalty required by Section VIIofthis
 

Decree.
 

114. For any other violations ofthis ConsentDecree notsetforth in the preceding paragraphs
 

ofthis Section XII,the stipulated penalty shall be$300 per day,per violation.
 

115. Stipulated penalties under this Section shall begin to accrue on the day after performance
 

is due or anthe day a violation occurs,whichever is applicable,and shall continueto accrue until
 

performance is satisfactorily completed or rxntil the violation ceases. Stipulated penalties shall
 

accrue simultaneously for separate violations ofthis Consent Decree. Subjectto Paragraph i17,
 

City shall pay any stipulated penalty within.thirty(30)Daysofreceiving a written demandfrom
 

the United States.
 

116, The United States may,in the unreviewable exercise ofits discretion,reduce or waive
 

stipulated penalties otherwise due it under this ConsentDecree.
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117. Stipulated penalties shall continue to accrue during any Dispute Resolution,with Interest
 

on accrued penalties payable and calculated atthe rate established by the Secretary ofthe
 

Treasury,pursuantto 2& U.S.C.§ 1961,but need not be paid until the fallowing:
 

a, Ifthe dispute is resolved by agreement or by a decision ofEPA thatis notappealed to
 

the Court,City shall pay accrued penalties determined to be owing,together with
 

In#erest,to the United States within thirty(30)Days ofthe effective date ofthe
 

agreementorthe receipt ofEPA's/State's written decision or order;
 

b. Ifthe dispute is appealed to the Courtand the United States prevails in whole or in
 

part,City shall pay all accrued penalties determined by the Courtto be owing,
 

together with interest, within sixty(60)Days ofreceiving the Court's decision or
 

order,except as pxovided in Subparagraph 117.c.;and
 

c. 	Ifany Party appeals the District Court's decision,City shall pay all accrued penalties
 

determined to be owing,together with Interest, within fifteen(15)Daysofreceiving
 

the final non-appealable appellate court decision.
 

11$, Stipulated penalties owing to the United States shall,as directed bythe United States,be
 

paid byEFTin the amountdue payable to the"U.S.DepartmentofJustice,"referencing DOJ
 

No.90-5-1-1-08677 and United Staxes Attorney's Office file number~~,and delivered to
 

the office ofthe United States Attorney,Western DistrictofArkansas.
 

119. IfCity fails to pay stipulated penalties according to the terms ofthis ConsentDecree,
 

City shall be liable for Interest on such penalties,as provided forin2$ U.S.C.§ 1961,accruing
 

as ofthe date paymentbecame due.
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i20. Subjectto the provisions ofSection XVIIIofthis ConsentDecree("Effect of
 

SettlementJReservation ofRights"),the stipulated penalties provided for in this Consent Decree
 

shall be in addition to any other rights,remedies,or sanctions available to the United States for
 

City's violation ofthis ConsentDecree or applicable law. Wherea violation ofthis Consent
 

Decree is also a violation ofthe Act,.regulations promulgated underthe Actorthe Permits,City
 

shall be allowed a credit,for any stipulated penalties paid,agaixnst any statutory penalties
 

imposed for such violation.
 

XIIT. FORCE MAJI~URE
 

12i. "Force Majeure,"for purposes ofthis ConsentDecree,is defined as any event arising
 

from causes beyond the control ofCity,its Contractors,Consultants or any entity controlled.by
 

City that delays or prevents the performance ofany obligation under this Consent Decree despite
 

City's best efforts to fulfill the obligation. "Best efforts"include using best efforts to anticipate
 

any potential force majeure event and to address the effects ofany such event(a)as it is
 

occurring and(b)after it has occurred,such thatthe delay is minimized to the greatest extent
 

possible. "Force Majeure"does notinclude City's financial inability to perform any obligation
 

under this Consent Decree.
 

i22. 
 City shall provide notice to the United States and to the State orally or by electronic ar
 

facsimile transmission as soon as possible,but not later than five(5)business days after the time
 

City first knew of,or by the exercise ofbest efforts,should have known of,a claimed force
 

majeure event. City shall also provide written notice,as provided in Section XXofthis Consent
 

Decree("Notices"j,within fourteen(14)daysofthe time City firstknew of,or bythe exercise of
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bes# efforts,should have known of,the event. The notice shall state the reason{s)forthe delay,
 

its anticipated duration,City's past and proposed actionsto preventor minimize any delay,a
 

schedule for carrying outthose actions,and City's rationale for attributing any delay to aforce
 

majeure event. Failure to give such notice shall preclude City from asserting any claim offorce
 

majeure. City shall be deemed to know ofany circumstance ofwhich City,its Consultants,
 

Contractors,or any entity controlled by City knew or,through best efforts,should have knoum.
 

123. Ifthe United States after consultation with the State,agrees that aforce majeure event has
 

occurred,then it may agree to extend the time for City to perform the affected requirements for
 

the time necessary to complete those obligations. An ex#ension oftime to perform the
 

obligations affected by aforce majeure eventshall not,by itself, extend the time to perform any
 

other obligation.
 

124. Ifthe United States, after consultation with the State,does notagree that afarce majeure
 

event has occurred or will occur,or does not agree to the extension oftime soughtby City,the
 

United States' position shall be binding,unless City invokes Dispute Resolution under Section
 

~~TV ofthis ConsentDecree. Tn any such dispute,City bears the burden ofproving,by a
 

preponderance ofthe evidence,thateach claimed force majeure event is aforce majeure event;
 

that City gave the notice required by Paragraph 122;thatthe force majeure eventcaused any
 

delay City claims was attributable to that event;and that City exercised best efforts to prevent or
 

minimize any delay caused by the event.
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XIV. DISPUTERESOLUTION
 

i2S. Unless otherwise expressly provided for in this ConsentDecree,the dispute resolution
 

procedures ofthis Section shall be the exclusive mechanism to resolve disputes arising under or
 

u~~th respectto this Consent Decree. However,such procedures sha11 not apply to actions bythe
 

United States or the State to enforce obligations ofCity that have not been disputed in
 

accordance with this Section.
 

126. Informal Dispute Resolution. Any dispute which arises under or with respectto this
 

ConsentDecree sha11 first be the subjectofgood-faith informal negotiations between the parties
 

to the dispute. The goal ofthe informal negotiations shall be to resolve the dispute without
 

further proceedings. The period for informal negotiations shall notexceed thirty(30)daysfrom
 

thetime the dispute arises, unless:(1)the United Sates,after consultation with the State,in its
 

sole discretion,determines thatashorter period shall he allowed due to an immediate threat to
 

the environment,or{2)all parties to the dispute agree in writing to an extension. The dispute
 

shall be considered to have arisen when City sends the United States and the State a written
 

"Notice ofDispute." The Notice ofDispute shall contain a concise statementofthe issue or
 

issues in dispute. Ifinformal negotiations result in an agreement between the parties to the
 

dispute,then those parties shall state the agreementin a single documentin writing. Ifinformal
 

negatiatians do notresultin an agreement between the parties to the dispute,then the United
 

States,after consultation with the State,shall provide to City.in writing an opinionon the
 

disputed issue or issues.
 

97
 



Case 2:14-cv-02266-PKH Document3-1 Fled 01/02/1.5 Page 102of147 PageiD #:129
 

127. FormalDispute Resolu#ion. City shall invoke formal dispute resolution procedures
 

within thirty(30)Days after issuance and receiptofthe United States written opinion onthe
 

dispute by serving on the United States and the State a written"StatementofPosition"regarding
 

the matter in dispute. City's StatementofPosition shall include,but need not be limited to,any
 

factual data,analysis,or opinion supporting its position and any supporting documentation on
 

which it relies.
 

128, The United States,after consultation with the State,shaiI serve its StatementofPosition
 

within thirty(30)Days after receipt ofCity's Staxernent ofPosition. The United States'
 

StatementofPosition shall include,but need not be limited to,any factual data,analysis,or
 

opinion supporting that position and any supporting documentation relied upon bythe United
 

States. The United States' StatementofPosition shall be binding on City unless City files a
 

motion forjudicial review ofthe dispute in accordance with Paragraph 129.
 

129, 3udicial Dispute Resolution. City may seekjudicial review ofthe dispute by filing with
 

the Courtand serving on the United States and the Staxe,in accordance with Section XX
 

{"Notices"}ofthis ConsentDecree,a motion requestingjudicial resolution ofthe dispute
 

{"Judicial Dispute Resolution"). The motifln mustbe filed within twenty(20)Business Daysof
 

receipt ofdie United States'StatementofPasi#ion pursuantto Paragraph 128. The motion shall
 

contain a written statementofCity's position on the matter in dispute,including any supporting
 

factual data,analysis,opinion,ar documentation,and shall setforth the reliefrequested and any
 

schedule within which the dispute must be resolved for orderlyimplementationofthe Consent
 

Decree,
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13~. The United States,after consultation withthe State,shall respond to City's motion within
 

the #ime period allowed by the Local Rules ofthis Court. City may fife a reply rnemarand~un,to
 

the extent permitted by the Local Rules.
 

131. Standard ofReview
 

a. 	Exceptas otherwise provided in this ConsentDecree,in any dispute bxought under
 

Paragraph 127("Formal Dispute Resolution")City shall have the burden of
 

demonstrating,based on the adrninis~rative record,that its position complies with this
 

ConsentDecree and better furthers the Objectives ofthe ConsentDecree;and
 

b. 	With regard to Judicial Dispute Resolution,the Parties reserve their rights to argue
 

regarding the applicable standard ofreview to be followed by the court.
 

132, Theinvocation ofdispute resolution procedures under this Section shall not,by itself,
 

extend,postpone,or affect in any way any obligation ofCity under this ConsentDecree,unless
 

and until final resolution ofthe dispute so provides. Stipulated penalties with respectto the
 

disputed matter shall continue to accruefrom the firstday ofnoncompliance,but payment shall
 

bestayed pending resolution ofthe dispute as provided in Section XII,Paragraph 117. IfCity
 

does not prevail on the disputed issue,stipulated penalties shall be assessed and paid as provided
 

in Section XII("Stipulated Penalties")
 

XV. INFORMATION COLLECTION ANDRETENTION
 

133. The United States,the State,and their representatives,including attorneys,Contractors,
 

and Consultants,sha11 have the right ofentry to thePOTWsand any part ofthe WCTS covered
 

bythis ConsentDecree,at aJ.l reasonable times,upon presentation ofcredentials to;
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a. 	1Vlonitor the progress ofactivities required under this ConsentDecree;
 

~. 	Verify any data.or information submitted to the United States or the State in
 

accordance with the terms ofthis Consent Decree;
 

c. 	Qbtain samples and,upon request,splits ofany samples taken by City or its
 

representative,Contractors,or Consultants;-and
 

d. 	Assess City's compliance with ~iiis ConsentDecree.
 

134. Upon request,the City shall allow split or duplicate samplesto be taken by EPA and the
 

State or their authorized representatives. Upon request,EPA and the State shall allow City to
 

take split or duplicate samples ofany samplesthey take.
 

135. Until five(5)years after the #ermination ofthis Consent Decree,City shall retain,and
 

shall instruct its Consultants,Contractors and agents to preserve,all non-identical copies ofall
 

records and documents(including records or documents in electronicform)now in its or its
 

Consultants',Contractors' or agents' possession or control,orthatcome into its or its
 

Consultants,Contractors' or agents' possession or control,and that relate in any manner to City's
 

performance ofits obligations under this Consent Decree. This record retention requirement
 

shall apply regardless ofany document-retention policy to the contrary.
 

136, Atthe conclusion ofthe document-retention period provided in Paragraph 135,City shall
 

notify the United States and the State atleast ninety(9d)days prior to the destruction ofany
 

records ar documents subjectto the requirements Faragraph 135,and,upon request by the United
 

States or the State,City shall deliver any such records or documentsto EPA or the State. City
 

may assertthat certain documents,records,or other information is privileged underthe attorney­
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client privilege or any other privilege recognized byfederal law. IfCity asserts such a privilege,
 

it shall provide the following:(1)the title ofthe document,record,or information;(2)the date of
 

the document,record,or irt£ormation;(3)the name and title ofthe author ofthe document,
 

record,or information;(4)the name and title ofeach addressee and recipient,(S)a description of
 

the subjectofthe document,record,orinfozmation;and{6)the privilege asserted by City.
 

However,no documents,reports,or o#her information created or generated pursuantto the
 

requirements ofthis ConsentDecree shall be withheld onthe grounds thatthey are privileged.
 

137. This ConsentDecree in no way limits or affects any rightofentry and inspection,or any
 

rightto obtain information,held by the United States orthe State,pursuantto applicable federal
 

or state laws,regulations,or permits.
 

XVI. FAILUREOFCOMPLIANCE
 

138. The United States and the State do not,by consentto the entry ofthis Consent Decree,
 

warrant or aver in any manner that Gity's compliance with any aspectofthis Consent Decree
 

will resultin compliance with provisionsofthe Act,regulations enacted pursuantto the Act,or
 

applicable state laws and regulations. Notwithstanding the United States'orthe State's review
 

and approval ofany documents submitted to it by City pursuantto this ConsentDecree,City
 

shall remain solely responsible far compliance with the termsofthe Actand this Consent
 

Decree. Application for construction grants,State Revolving Loan Funds,or any other grants or
 

loans,or other delays caused by inadequate facility planning or plans and specifications on the
 

part ofCity shall not be causefor extension ofany required compliance date in this Consent
 

Decree.
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XVII. CERTIFICATION
 

139, Exceptfor the Deliverables listed in Section XI{"Certification,Approval and Seal by
 

Professional Engineer")which are subjectto that Section XI,in all other Deliverables,notzces,
 

documents or reports submitted to the United States andlor the State pursuantto this Consent
 

Decree,Fort Smith sha11,by a Fort Smith senior management official,sign and certify such
 

Deliverables,notices,documents or reports asfollows:
 

"Icertify under penalty oflaw that this documentand all attachments were prepared
 

under my direction or supervision in accordance with asystem designed to assure that
 

qualified personnel properly gather and evaluate the information submitted. Based an my
 

inquiry ofthe person or persons who manage the system,orthose persons directly
 

responsible for gathering the information,the information is,to the bestofmyknowledge
 

and belief,true,accurate,and complete. I am aware thatthere are significant penalties
 

far submitting false information,including the possibility offine and imprisonmentfor
 

knowing violations."
 

This certification requirementdoes notapply to emergency or similar notifications where
 

compliance would be impractical.
 

140. City shall notobjectto the authenticity and admissibility into evidence ofany Deliverable
 

prepared by City in accordance with this ConsentDecree,orthe information contained in said
 

L7eliverables,in any proceeding to enforce this ConsentDecree.
 

XYIII. EFFECTOFSETTLEMENT/RESERVATIONOFRIGHTS
 

141, This Consent Decree resolves the civil claims ofthe United States and the State of
 

Arkansas,against Cityfor violations oftheP StreetPermit,Massaxd Permit,and Section 301 of
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the Act,33 U.S.C.§ 1311,as alleged in the Complaintfiled in this action,through the Date of
 

Cadging.
 

142. This ConsentDecree supersedes alI previously issued C~JVA administrative orders issued
 

byEPAto City.
 

l43, City does notadmit Iiability arising outofthe transactions or occurrences alleged in the
 

Complaintand reserves all rights regarding factual and legal contentions therein exceptin an
 

action to enforce this ConsentDecree by aParty.
 

144. This Consent Decree is nota permit,or a modification ofany permit,under any feriexal,
 

state,or local laws or regulations. City is responsible for achieving and maintaining complete
 

compliance with all applicable federal,state,and local laws,regulations,and permits;and City's
 

compliance with this Consent Decree shall be no defense to any action commenced pursuantto
 

said laws,regulations,or permits. Plaintiffs do not,by their consentto the entry ofthis Consent
 

Decree,warrant or aver in any mannerthat City's compliance with any aspectofthis Consent
 

Decree will result in compliance with provisions ofthe Act,regulations,the NPDES Permits,or
 

state law.
 

145. This ConsentDecree does natlimit or affectthe rights ofCity ox ofthe United States or
 

State againstany third parties,not party to this ConsentDecree,nor does it limitthe rights of
 

third parties,not party to this Consent Decree,against City,except as otherwise provided by law.
 

146. This ConsentDecree sha11 not be construed to create rights in,ar grantany causeof
 

action to,any third-party not party to this ConsentDecree.
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147. Nothing in tY~is Consent Decree limitsthe rights or defenses available under Section
 

309(e)ofthe CWA,33 U.S.C.§ 1319(e),in the eventthatthe laws ofthe State prevent Fort
 

Smithfrom raising the revenue needed to comply with this Decree.
 

XIX. COSTS
 

14$, The Parties shall each bear their own costs oflitigation ofthis action,including attorneys'
 

fees,exceptthat Plaintiffs shall be entitled to collectthe costs(including attorney's fees)
 

incurred in any action necessary to collectany portion ofthe civil penalties or stipulated
 

penalties due but not paid by City.
 

XX. NOTICES
 

149. Unless otherwise specified herein,whenever no#ifications,submissions,or
 

communications are required bythis ConsentDecree,they shall be made in writing and
 

addressed asfollows:
 

To the United States:
 

Chief,EnvironmentalEnforcement Section
 
Environmentand Natural Resowrces Division
 
U.S.DepartmentofJustice
 
Box 761I Ben Franklin Station
 
'UVashington,D.C. 20044-'7611
 
Re:DOJNo.9fl-5-1-1-08b77
 

and
 

Director,Compliance Assurance and Enforcement Division
 
U.S.Environmental Protection Agency
 
Region VI
 
1445 Ross Avenue
 
MailCode(6EI~
 
Dallas,Texas75202
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Deputy Regional Counsel,Enforcement
 
U.S.Environmental Protection Agency
 
Region VI
 
1445 Ross Avenue
 
Dallas,Texas75202
 

'~o the State ofArkansas:
 

Arkansas Attorney General's Office
 
323 Center Street, Suite 200
 
Little Rock,AR722Q1
 

To the ADEQ:
 

Director
 
Arkansas DepartmentofEnvironmental Quality
 
5301 Northshore Drive
 
North Little Rack,AR 72118-5317
 

To the City:
 

City Administrator
 
City ofFort Smith
 
P.O.Bax 1908
 
Fort Smith,AR 72902-1908
 

Daily &Woods,P.L.L.C.
 
5$ South 6th Street
 
P.O.Box 1446
 
Fort Smith,AR 72902-1446
 

Director ofUtilities
 
City ofFortSmith
 
39x0 Kelley Highway
 
Fort Smith,AR 72904
 

150. Any party may,by providing written notice pwrsuantto this Section to the other Pazties,
 

change its designated notice recipientor address listed herein.
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151. Notices submitted pursuantto this Section shall be deemed effective upon mailing,unless
 

otherwise provided in this ConsentDecree or by mutual agreementofthe Parties in writing.
 

XXI. EFFECTIVEDATE
 

152. The Effective Date ofthis ConsentDecree shall be the date upon which this Consent
 

Decree is entered by the Court.
 

XXII. RETENTION OFJURISDICTION
 

153. The Courtshall retainjurisdiction ofthis case until termination ofthis ConsentDecree,
 

forthe purpose ofenabling any ofthe Parties to apply to the Courtfor such fizrther order,
 

direction,or reliefas may be necessary or appropriate for the construction or modification ofthis
 

Consent Decree,or to effectuate or enforce compliance with its terms,or to resolve disputes in
 

accordance with Section XIV ofthis Decree("Dispute Resolution"}.
 

XXIII. MODIFICATION
 

154. This Consent Decree,including Appendices,constitutes the entire agreementofthe
 

Parties and shall not be modifed by any prior oral or written agreement,representation or
 

understanding. This ConsentDecree may notbe materially amended or modified except by
 

written agreementofthe United States,the State ofArkansas and the City ofFort Smith,and
 

approval ofthis Court,after notice and motion to all Parties. Any material modification ofthis
 

Consent Decree shall be effective upon approval ofthe Court. Non-material modifications
 

which do notsignificantly alter the requirementsofthis ConsentDecree may be made in writing
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by mutual agreementofthe United States,the State ofArkansas,and City,and sha11 be effective
 

upon service.
 

l55. Any disputes,with the exception ofdisputes regarding the materiality ofa modification,
 

among the United States,the State and FortSmith concerning modificationsofthis Consent
 

Decxee shall be resolved under Section XIV("Dispute Resolution")ofthis ConsentDecree,and
 

the Party seeking modification bears the burden ofdemonstrating that it is entitled to the
 

requested modification in accordance with Federal Rule ofCivil Procedure 60(b).
 

156, Following the filing ofany motion under Rule60(b)seeking a material change to this
 

ConsentDecree,Stipulated Penalties shall accrue due to FortSmith's failure,ifany,to continue
 

performance ofobligations under this ConsentDecree that are necessarily the subjectofthe Rule
 

6Q(b)motion;provided,however,thatsuch penalties need not be paid ifthe Courtresolves the
 

motion in Fort Smith'sfavor. FortSmi~ishall comply with the ConsentDecree as modified.
 

XXIV. TERMINATION
 

157, This ConsentDecree may be terminated when the United States,after consultation with
 

the State,determines that City hascompleted performance ofits compliance requirements under
 

Section V ofthis Consent Decree,hasthereafter maintained satisfactory compliance with this
 

ConsentDecree and its NPDES permits,and has paid the civil penalty under Section VII,and
 

any accrued s#ipulated penalties as required under Section XIIofthis ConsentDecree not waived
 

arreduced by the United States. City may serve on the United States a requestfor Termination,
 

certifying that City has satisfied those requirements,together with all necessary supporting
 

documentation("Requestfor Ternunation").
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1S$, Following receipt bythe United States and the State ofCity's Requestfor Termination,
 

the Parties shall confer informally concerning the request and any disagreementthatthey may
 

have asto whether City has complied with the requirementsfor termination ofthis Consent
 

Decree. Ifthe United States,after consultation with the State,agrees thatthe Decree may be
 

terminated,the United Staxes and Fort Smith shall submit,for the Court's approval,ajoint
 

stipulation tezminating the Decree.
 

159. Ifthe United States, a#~er consultaxion with the State,does not agree thatthe Decree may
 

beterminated,Fort Smith mayinvoke Dispute Resolution under Section XIV ofthis Decree.
 

However,Fart Smith sha11 notseek Dispute Resolution ofany dispute regarding termination
 

under ofthe Dispute Resolution Section,until one hundred and twenty(120)Days after service
 

ofits Requestfor Termination.
 

~XV. CONTINGENTLIABILITYOFTHESTATEOFARKANSAS
 

160. Pursuantto Section 309{e)ofthe Act,33 U.S.C.§ 1319(e),the United States specifically
 

reserves its claims againstthe State ofArkansas,and the State ofArkansas reserves any and all
 

defenses.
 

XXVI. PUBLICPARTICIPATION
 

161. This Consent Decree shall be lodged with the Courtfor a period ofnotless than t~iiriy
 

(30)daysfor public notice and commentin accordance with 28 C.F.R.§50.7. The United States
 

reserves the right to withdraw or withhold its consentifthe commentsregarding the Consent
 

Decree disclose facts ar considerations indicating thatthe ConsentDecree is inappropriate,
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improper,or inadequate. City consents to entry ofthis ConsentDecree,as lodged,without
 

further notice.
 

~s;XVII. SIGNATORIES/SERVICE
 

162, Each undersigned representative ofthe City,the State ofArkansas,acting ex relation
 

#l~rough the ADEQ,and the Assistant Attorney General for the Environmentand Natural
 

Resources Division ofthe DepartmentofJustice,certifies that he or she is fully authorized to
 

enter into the terms and conditions ofthis ConsentDecree and to execute and legally bind the
 

Party he or she represents to this document.
 

163. This ConsentDecree may besigned in counterparts,and such counterpart signature pages
 

sha11 be given fizll farce and effect.
 

154. City hereby agrees notto withdrawfrom or oppose entry ofthis ConsentDecree by the
 

Courtor to challenge any provision ofthe Decree,unless one or more Plaintiffs has notified City
 

in writing that it no longer supports entry ofthe Decree.
 

i6S. City hereby agrees to acceptservice ofprocess by mail with respectto ali matters arising
 

under or relating to this ConsentDecree and to waive theformal service requirements setforth in
 

Rule4ofthe Federal Rules ofCivil Procedure and any applicable Local Rules ofthis Court
 

including,but notlimited ta,service ofasummons.
 

XXVIII. INTEGRATIONlAPPENDICES
 

1b6, This Consent Decree constitutes the final,complete,and exclusive agreementand
 

understanding among the Parties with respectto the settlementembodied in the Decree and
 

supersedes all prior agreements and understandings,whether oral or written. No other document,
 

X09
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nor any representation,inducement,agreement,understanding,or promise,constitutes any part
 

ofthis Decree orthe settlement it represents,nar shall it be used in construing the terms ofthis
 

Decree.
 

167. 	 Thefoliovving Appendices are attached to and incorporated into this ConsentDecree:
 

Appendix A-The Sanitary Sewer Assessment("SSA")Process
 

AppendixB- Pump Station/Force Main Evaluations
 

AppendixC-Sewer System Assessment("SSA")Status
 

AppendizD - Remediation Determination Process
 

Appendix E1-Previously Identified Capacity-Related Remedial Measures
 

Projects Already Budgeted
 

AppendizE2-Other Previously Identified Capacity-Related Remedial
 

Measures Projects
 

Appendix.F- SupplementalEnvironmental Project —Private Service Line
 

`•!•
 

Appendix G —FortSmith Consent Decree Deliverables and Associated
 

Work Requirements
 

16$. Any conflict between the language in the body ofthe Consent Decreeand the language in
 

an appendix should be resolved in favorofthe language in the bodyofthe Decree.
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XXIX. FINALJUDGMENT
 

169. Upon approval and entzy ofthis Consent Decree by the Court,this Consent Decree shall
 

constitute afinaljudgmentbetween the United States,the State ofArkansas,acting ex relation
 

through the ADEQ,and the City. The Courtfinds thatthere is najustreason for delay and
 

therefore enters thisjudgmentasafinaljudgment under Fed.R.Civ.P.54and 58.
 

United States District CourtJudge
 
for the Vdestern District ofArkansas
 

111
 



Case 2:14-cv-02266-PKH Document 3-Z Filed 01/02/15 Page 116 of 147 PagelD #: 143

SUE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and
comment provisions of 2$ C.F.R. § 54.7:

~(JR THE UNITED STATES OF AMERICA:

a~~~ ~
z~at~

~~1~~~~
Date

SAM HIRSCH
Acting Assistant Attorney General
Environment and Natural Resources Division
United States Department of Justice

LISA A. CHERUP
Trial Attorney
Environmental Enforcement Section
Environment and Natural Resources Di 's'
United States Department of Justice
P.O. Box 7611 Ben Franklin Station
~Nashington, D.C. 20Q44-7b11
Telephone (202) 514-2802
Lisa.Cherup@usdoj.gov

i12



Case 2:14-cv-02266-Pt~H Document 3-1 Filed 01/02/15 Page 117 of 147 PagelD #: 144

WE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and
comment provisions of 28 C.F.R. § 50.7:

FOR PLAINTIFF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

j Z /2 ~~ ~ ~ ~~ 
Date BLEVINS

ivision Director
Compliance Assurance and Enforcement Division
U.S. Environmental Protection Agency, Region VI
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

~ ~ ~ ~~

Dat ~~ SUZANNE M Y
REGIONAL COUNSEL
U.S. Environmental Protection Agency, Region VI
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

~ ~~ ~ /~
Date DAVID GILLESPIE

Assistant Regional Counsel
U.S. Environmental Protection Agency, Region VI
1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

lI3
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VdE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and
comment provisions of 28 C.F.R. § 50.7:

~ Z' l
Date ~ USAN SHiN AN

Office Director
Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

Date MARK POLLIN~S
Division Directo
Water Enforceme ivision
Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

~'

Date OANNA CITRO DAY
Water Enforcement Division
Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
LJ.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW {2243A)
Washington, DC 24460
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WE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and
comment provisions of 28 C.F.R. § 50.7:

FOR THE STATE OF ARKANSAS:

~2 ~.~/

DATE: TIN McDANI
Attorney General of Arkansas

DATE. llRA AKIN J E
Senior Assistant Attorney General
323 Center Street, Suite 200
Little Rock, Arkansas 72201
Telephone (501) 6$2-73$3
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FOR DEFENDANT CITY OF FORT SMITH, ARKANSAS

~e~~er ~~, ~4(~
Date

~t~~ I~, COI ~ 
Date JERR L. C NFIEL

City ttorne
Daily &Woods, P.L.L.C.
58 South b~' Street
P.O. Box 1446
Fort Smith, AR. 72902

116

RAY GOS CK
City Administrator
City of Fort Smith
b23 Garrison Avenue, Suite
P.O. Box 1908
Fort Smith, AR 72902
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5
RESOLUTIONN0. G,9l~ 


ARESOLUTION APPROVINGAND AUTHORIZINGEXECUTION ANDDELIVERYF4R
 
F~I,ING OFAPRECEDENTFORACONSENTDECREEIN LITIGATIONBROUGHT
 
AGAINSTTHE Ci'I'YBYTHEUNITED STATESOFAMERICA ANDTHESTATEOF
 

ARKANSAS
 

BEYTRESOLVEDBYTHEBOARDOFDIRECTORSOFTHECITYOFFORT
 
SMITH,ARKANSAS,that:
 

WHEREAS,it is anticipated that the United States ofAmericaand the State ofArkansas
 
will initiate Iitigati+~n againstthe City ofFortSmith("City")in the United States District Court
 
for the Wes#ern DistrictofArkansas,FortSmith Division("Court")asserting Clean Water Act
 
and other violations bythe City;and
 

V~JHEREAS,through extensive ne~o~ia~ions,a precedentfora proposed ConsentDecree
 
has been prepared for execution by the parties to the litigation and subsequent presentation for
 
appxovalto the Court;
 

NOW,THEREFORE:
 

SECTION 1: The precedentfor Consent Decree presented during this meeting and
 
attached hereto is hereby approved by the CityofFortSmith.
 

SECTION 2: TheCity Administrator and the City Attorney are hereby authorized,on
 
behalfofthe Cifiy ofFartSmith,to execute the precedentforthe ConsentDecree in substantially
 
the samefarm presented to this meeting and to deliver the executed precedentforfiling with the
 
Courtwith a requestfor entry ofthe ConsentDecree,subjectto the public notice and comment
 
pmvisiansof28 C.F.R.§50.7.
 

This Resolution adop#ed this lla""_dayofDecember,2014.
 

s + o q ~
 

'~L.1Lt./~'
 

r 1 

ATTEST: 
,~ 

City Clexk
 
Approved astoform:
 

NPR
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APPENDIXA
 
Sani#arySewerAssessmen#t"SSA")Process
 

Page 1 of4
 

Flaw Monitoring
 

Basins with excessive infiltration
 
ratesexceeding5,000g~dm
 

NightFlow Isolation
 

Manhole Inspections 
(All manholes in study area) 

Visua!Pipe Inspection 

Smoke Testing 
{Ali Pipe Segments in study area less 

than 24"in diameter) 

Plastic Pipe 
(1995 orsewerinstallation) 

No Public Defects Public Defects No Public Defec#s 
Observed Observed +Observed 

Testing 
CMOM 

SeePage2
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APPENDIXA
 
SanitarySewerAssessment("SSA")Process
 

Page2of4
 

Review All Pipe Segmentand Manhole
 
Inspection Data
 

Perform PipeSegmentand Manhole
 
Condition Assessment
 

Prepare Condition AssessmentReport
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APPENDIXA

SanitarySewerAssessment.("SSA)Process


Page3of4
 

Pian,Schedule,and ConductSanitary System Assessments
 
Smaii 	Diameter Gravity Sewer Mains Large Diameter Gravity Sev++er Mains Manholes


Lessthan 24"diameter 
 E ual to or reaterthan 24"diameter

Selectlnspecfion Methatis 	 inspection Methods 
 lnspecEion Methods
— 	 CCN {aii non-plastic pipe, plastic pipe older — CCN,sonar,360degree video,laser 
 — 	Fuil descentinspection
than 1995, and newer plas#ie pipe having imaging,physicalentry 
 with visual pipe
defec#s revealed byo#herinvestigations) — Othertechniques(such as new 
 inspection performed at
— 	 ~sua!inspection methods mayinclude: technoipgiesor methodsthatbecome 
 sametime.
■ 	 usualPipe Segmentinspection from fuN available as preapproved byEPA) — 	Othertechniques(such
descententry bytrained field pa~sonnel — All otherinvestigationsthe Citydeems

— Smoketesting 	 asnew tecfinolagies or
necessaryto locate sourcesofUI that


■ Including concurrentvisual inspection of 	 methodsthatbecomecould cause orcontributeSSOsandlor

buildingsfrom the publicROWto attempt cond~ian defects in WCTS 	

available as
 
to ascertain the presence ofdownspouts preapproved byEPA)
 
and other private propertystorm drains Selectand prioritize pipesforinspection


— 	 Dyefes6ng usingthesecriteria: Scheduleand conduct

— 	 Other techniques(such as new technologies or inspectionactivit3~
— Theoccurrence ofdry-weatherand


methods that become available as preapproved wet-weatherSSOs; — Generally manhole

by EPA) — The nature and extentofcustomer inspectionsare


— Ali otherinvestigationsthe Citydeems complaints; 	 performedthroughout

necessary#o locate sources of UI thatcould 
 — 	 Previousand currentflow monitoring the timeframe to study a

cause orcontribute toSSOsand/or condition studies; 	 selected basin.

defects in WCTS 
 — Location ofSSOs in low-income


Priori#ize pipesforinspection usingthese criteria: censustractareas;

— 	 The causesand applicable methods of


— 	 Theoccurrence ofdry-weatherand wet- eliminatingSSOs;

weatherSSOs; — Remedial Measures already

The nature and extent ofcustomercomplaints; under#aken orscheduled for


— 	 Previousand currentflow monitoring studies; implementation;

— 	 Location ofSSOsin low-incomecensustract — Field crew work orders;and,


areas; 
 — Other relevantinformation

— 	 Thecausesand applicable methods of


eliminatingSSOs; Scheduleand conductinspection activities

Remedial Measuresalready undertaken ar

scheduledforimplementation;


— 	 Feld crew work orders;and,

— 	 Other relevantinformation
 

Scheduleand conductinspection activities
 
— 	 Generally,scheduleCC'N after visual Pipe


Segmentand smoketesting inspection activities

arecom fete.
 

GravitySewer Line Condition Assessmen#

Perform condition assessmentbased on ttrese guidelines:

— 	 Prioritizethe review ofinspection data based on the severity offindings.

— 	 Record defects utilizing PACPcoding.

— Cate orize assets bawd on thefoliowin table:
 

Category ExampleStructural ConditionsforEach Category 
 LikelyOutcome

P+pesegmenthasfailed or will likely fail within tfie needfive years. Pipesegmentrequires RemediaFDesign
Grade 5 immediateattention.
 

Pipesegmenthassevere defects with the risk offailure within the neactfive to ten years. f2emedialDesign
 
Grade4
 

Pipesegmenthas moderate defects. Deterioration maycontinue, but notfor10to 20 Add into CMOM program
 
Grade3 y~a~'
 

Pipesegmenthas minor defects. Pipe is unlikelyto fail for at least20 years Add intoCMOM program
 
Grade2
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APPENDIXA
 
Sani#arySewer-Assessmen#("SSAMI Process
 

Page4of4
 

Pipesegmenthas minordeflects. Failure is unlikely in theforeseeablefuture. Add into CMOM program
 
Grade 1
 

Perform condition assessmenton inspection data and consider appropriate criteria wfiich shall includefactors such asthefollowing:
 
— 	 Type and severity ofistructural defects
 
— 	 Historicalaperation and maintenance data: Overflows,inspections,cleaningfindings,leaningfrequency,previous rernediation,
 

customercompiain~s,and other unique circumstancesforeach individual arse#
 
Site conditions: Accessfor maintenance and construction,depth,soil type,environmental sensitivity,surtace restoration
 
requirements,and other uniquecircumstancesforeach individual asset
 

Manhole Condition Assessment
 
Perform condition assessmentbased on these guidelines:
 
— 	 Prioritize the review ofinspection data based on the severity offindings.
 
— 	 Record inflow/infiltration defects,such as pick. hole covers,frame seal leaks, infiftratian runners,etc and assign estimated values of
 

I/1 foreach Manhole.Each Manhole which is observed to have I/I defects are added toa remedial design project.
 
— 
 Record MACPs#ructurai condition ratingsforeach compuner~tofthe Manhole(coverandframe,frameadjustment,corbel,wall,
 

bench,and trough)based on scoring conditions of1 thru 5. Each Manhole componentscare is added and averaged. Any Manhole
 
which hasanycomponen#of4or5,or whose average is above4is added to remedial list.
 

— Cate orize assets based on thefoUowin table:
 
Category ExampleStructuralConditionsforEach Category LikelyOutcome
 

G~~e~ Failure has aireatly occurred or is likely to occur. 
 RemedialDesign
 

Cracks,deterioration,visible deformitiesobserved. 	 RemedialOesign
Grade4
 

Moderatecorcoson observed and/or moderatesurface damageto material. Add into CMOM program

Grade3
 

~0~erate material degradation noticed, however no visiblestrudural defects. 
 Add into CN1pM program
Grade2 


New manhole with no defectobserved. 	 Add intoCMOM program
Grade 7 


Perforrn condition assessmentan inspection data and considerappropriate criteria which shall includefactorssuch asthefollowing:

Typeand severity ofstructuraldefects
 
Historical operation and maintenance data: Overflows, inspections, cleaning findings, Leaning frequency, previous remediafion,
 
customercomplaints,and other unique circums#ancesforeach individual asstt
 

— 
 8ite condi#ions: Access for maintenance and construction, depth, soil #ype, environmental sensitivity, surface restoration
 
requirements,and other uniquecircumstancesforeach individual asset
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APPENDIX B
 

Pump Station/Force Main Evaluations
 

Pum Stations
 

The City has designed and constructed improvements to replace five(5)ofthe seven{7)major
 
Pump Stations servingthe WCTS. Ofthese majorPump Stations,the Ciry has completed construction of
 
Pump Station 1(P Street),Pump Station 3(Massard),and Pump Station 4(Sunnymede),and is currently
 
constructingPump Station2{Mill Creek)and Pump Station 13(2ero Street). The City has scheduled
 
design and construction ofimprovementstoPump Station 5(Walnut)and Pump Station6(Riverfront)as
 
listed in Appendi~tE2ofthis Consent Decree.
 

In addition,the City replaced Pump Station 19(Candlestick]in 2001 and completed replacement
 
ofthe Force Main servingPump Station 19in 2014. The City eliminated Pump Station 7andPump
 
Station 14 with the construction ofPump Station 10{Plum)in 2012. The City is currently designing new
 
Pump Stationsto replace Fump Station 15(Hunter's Point),Pump Station 17{Edgewater}and Pump
 
Station 23(104th Street),providing for the elimination ofPump Station 16(Dallas)by constructing a
 
Gravity Sewer Line to divertthe flow toPump Station 16to Pump Station 23(104th Street). The City is
 
currently evaluating the condition ofPurnp Station 8(Riverlyn)and has scheduled the design ofthe
 
replacementforPump Station 8 in 2015. Pump Station 26(South Field)and the Gravity Sewer Lines
 
which it serves were constructed in 20Q4. Pump Station 27(North Pointe)and the Gravity Sewer Lines it
 
serves were constructed in 2007.
 

Forthese fifteen(15)Pump Stations within the WCTS("Group One"),thathave been
 

reconstructed,undergoing major reconstruction,scheduled for construction,or constructed since 2001,
 
the City shall complete an evaluation report and may use information and documentation from
 
engineering reports,contract documents,contract specifications,contract submittals and operations and
 
maintenance manuals and othersuch existing information for a basis for the Pump Station evaluation and
 
analysis.
 

For the remaining seven(7)Pump Stations within the WCTS{"Group Two"),the City shall
 
complete an evaluation reportto determine whatrepairs or rehabilitation,ifany,or ifoperational and
 
maintenance changes,ifany,may be warranted. The evaluation process will develop information and
 
considera variety offactors to determine condition,capacity,and/or operating performance. Notall
 
considerations are applicable to each pump station,nor does each consideration applyto eachPump
 

Station in the same manner,since each Pump Station is unique. Thus,the improvements selected for
 

each Pump Station will vary, The evaluation ofall twenty-two(22)Pump Stations shallinclude
 
the following:
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a. Determination ofthe actual firm capacities ofeachPump Station by field 

measurement; 

b. The adequacy ofeachPump Station's firm capacity using the criteria of 

Paragraph45 d.,i, ii and iii ofthis Consent Decree;and 

c. The ability ofmaintenance personnel to take corrective actions within the critical 

response time calculated foreach Pump Station. 

Force Mains
 

The City conducted an evaluation ofthe Force MainfromPump Station2(Mill Creek)as
 

documented in a Technical Memorandum dated August2012. The City sha11 conductan
 

evaluation ofthe remaining Force Mains within its WCTS based upon direct inspection ofthe
 

Force Main where possible,or ifdirect inspection is not practical,with such assessment deduced
 

from the condition and performance ofForce Mains or wa#er mains constructed ofsimilar pipe
 

materials within theimmediate proximity ofthe route ofthe Force Main. The Force Main
 

evaluation shall,to the extent practicable,include an assessmentofthe Force Main's normal
 

operating pressure,maximum anticipated pressures which could occur due to pump shut-doom or
 

failure, valve failure,together with past maintenance records and visually inspecting the ground
 

surface over the entire length ofthe Force Main.
 

The City sha11 prepare an inventory listing each Force Main in the WCTSindicating the
 

pipe material(s),age or installation date,dzameter,length,special corrosion protection measures,
 

ifany,and typicalflaw rates and operating pressures. The inventory shallinclude any redundant
 

or stand-by Force Main{s)and indicate the capacity ofthe redundantForce Main as a percentage
 

ofthePump Station's discharge and the typical operating mode(i.e.,emergency standby,wet
 

weather standby,or other mode).
 

WCTSPump Station Listing
 

Project order and completion dates listed in thefollowing WCTSPump Station Listing,
 

Crroup One,are estimates only and maychange following the time intervals provided by
 

Paragraphs 19,20,22and24ofthe ConsentDecxee,
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APPENDIXD
 

REMEDiATION DETERMINATION PROCESS

Page1of 2
 

5S0Verification
 

• Check list of historical SSOsthat have occurred during wet-weatherevents
 

• Check list ofdry weatherSSOs
 

• Check hydraulic madeifor predicted wet-weatherSSOs
 

• Review historical cleaning,CCN,flow monitoring data,and other data if applicable
 

CategorizeSSOs
 

Mostlikely A Capacity CapacityJMaintenance Clearly FUotA Capacity

Related SSO Related SSO Related SSO


Existing data indicates #hat there does 
 {Mostlikely maintenance-related Existing data indicatestheSSO was

not appearto be maintenanceor 
 butthere mayalso bea capacity not capacity related.

structural condition related issue. 
 constraintcontributing totheSSb.
 

HasCapacityIssue Been
 

PreviouslyIdentified!n Verify CapacityRequirements
 

Appendix Eior E2and And Obtain New Size if Required
 

Scheduled For Correction?
 

Yes No
 

ImprovementsSytndusion Wi#hin
 
Condition Remedia(MeasuresProject Utilize Hydraulic ModelTo
 

DetermineimprovementsNeeded
 

SeePage2
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Review Condition AssessmentReport
 

No Known Or Model
 
Verified SSOs


Predicted SSOs
 

WII Defect LikelyCauseOr Contribu#eTo
 
Yes
 

m
 

Remedial Measure Alternative Analysis

CMOM
 

City shall determine which solution is most likely to resolve the structural{or capa
 

related) defect with the most practical solution and timeframe for eliminating
 

considering both long-term performance of gravity sewer mains/manholes and
 

fife-cycle cost for the gravity sewer mains/manholes. Such Solutions and technic
 

may include, but are notlimited to:
 

GravitySewer Mains:
 

- Point Repairs:grouting sleevesystem,CIPP sleeve and lining,
 

roboticsewer repair,open trench.
 

Pipe Rehabilitation:slip lining,CIPP,injection grouting,flood grouting.
 

-Pipe Replacement: open trench,pipe bursting,jack and bore,
 

directional drilling, micro-tunneling
 

=Other remedialtechniques:new technologiesor methods which become
 

available.
 

-Monitoring or Maintenance Analysis: performed asa partofCMOM.
 

Manholes:
 

Manhole Repairor Rehabilitation: poured in place liners,cured in place
 

liners,cementitiouscoating,polymercoating, mechanicalseals and insert
 

replacement,bolt replacement,coverreplacement,manholeframe
 

adjustmentand resealing.
 

-Manhole Replacement: other remedialtechniquessuch as new
 

technologies or methodsthatbecomeavailable.
 

- Monitoring or Maintenance Analysis:performed asa partofCMONl.
 

Prepare Remedial MeasuresPlan
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APPENDIX E1
 
PREVIOUSLY IDENTIFIED CAPACITY-RELATED
 

REMEDIAL MEASURESPROJECTSALREADY BUDGETED
 

Linear Feet 
Project Name ofPipe 

PumpStation 19 Force Main Replacement 7,770 

Zero Street EQ Basin and Pump Station N/A 

Mil!Creek EQ Basin and Pump Station N/A 

.Mill Creek Capacity Improvements Phase 1 8,300 

Mill Creek Capacity improvemen#s Phase2 8,055 

Project
 
Completion
 

Date
 

2014
 

2015
 

2016
 

2016
 

2015
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APPENDIXE2
 
OTHER PREVIOUSLY IDENTIFIED CAPACITY-RELATEb
 

REMEDIAL MEASURESPROJECTS
 

City anticipatesthatconstruction ofthe projects listed below will be required to achieve the objectives
 
ofthis Consent Decree,including the goa!o#eliminating wet weather related SSOs. However,City
 
reservesthe ability to re-evaluate the need forthese projects based upon completion of hydraulic
 
modeling and capacity assessment requirementsofSec#ion V,Article Faurofthis Consent Decree.
 
Linearfeefi of pipe listed for each project below representsthe currentestimate based upon past
 
modeling ofthe wastewater collection system and may likely change. Project order and completion
 
dates listed are estimates and project priority may changefoliawing completion ofSection V,Article
 
Four requirements. A fins!listing will be included within the Capacity Remedial Measures Report as
 
required underSection V,Article5ofthis Consent Decree.
 

Project Name 


Sub-Basin P007Capacity Improvements 


Sub-Basin P002&POQ3 Capacity improvements 


Basin 10and 14Capacity Improvements Phase I 


Basin W001Capacity Improvements 


Pump Station 5 Rehabilitation/Replacement 


Basin F~01 Capacity Improvements 


Basin FL02 Capacifiy Improvements 


Pump Station6Rehabilitation/Replacement 


Massard WWTPImprovements 


Basin 10and 14Capacity ImprovementsPhase I! 


Phoenix Ave Capacity Improvements 


Skyline Estates Capacity Improvements 


Basin 12 Capacity ImprovementsPhase I 


Basin 12Capacity Improvements Phase !1 


Sub-Basin P004Capacity Improvements 


Basin 13Capacity Improvements 


4"'Street Capacity Improvements 


Sub-Basin M001Capacity Improvements 


Sub-Basin M004Capacity Improvements 


Sub-Basin M007Capacity Improvements 


Sub-Basin M002and M003Capacity Improvements 


Project
 
Linear Feet Completion
 
ofPipe Date
 

1,247 2017
 

7,102 2018
 

8,281 2019
 

7,$79 2020
 

N/A 2020
 

7,369 2021
 

5,71Q 2021
 

N/A 2021
 

N/A 2021
 

5,262 2022
 

3,622 2022
 

6,115 2022
 

6,282 2022
 

4,277 2423
 

4,5b1 2Q24
 

5,060 2024
 

2,778 2025
 

2,393 2U25
 

5,243 2025
 

2,686 2026
 

8,181 2026
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i'' t ►._ 

SUPPLEMENTALENVIRONMENTALPROJECT

PRIVATESERVICELINEREPLACEMENTPROGRAM
 

A. 	 BACKGROUND
 

The City's Wastewater Collection and TreatmentSystem("WCTS")becomesa conduit
 

for storm water when defective Private Service Lines a11ow rain or groundwater to enter the
 

WCTS. The purpose ofthe Supplemental Envirozimental Project{"SEP")is to reduce
 

extraneousflows,including inflow and infiltration("I&I")caused by defects in private laterals
 

sez~ving residencesfrom entering the WCTSthrough Private Service Lines. For purposesofthis
 

SEP,a defective private lateral is any Private Service Line that connects to the WCTSthat
 

discharges any substance thatis notintended to be transferred viathe WCTS,such as stornn
 

water,surface water runoff,ana roofrunoff. Asaresultofthe Sewer System Assessments
 

("SSAs")and other work completed pursuantto Section V ofthe Consent Decree,the City may
 

identify defective Private Service Lines in need ofrepair or replacement.
 

B. 	 DESCRIPTION OFTHESEP
 

The City may perform the repair orreplacementofdefective Private Service Lines of
 

eligible residential property owners itselfox may use contractors or consultants in implementing
 

this SEP,or mayreimburse eligible residential property owners for work performed on defective
 

Private Service Lines in accordance with the SEP program described herein. In implementing
 

this SEP,the City sha11 do the following,in accordance with the schedule setforth below:
 

• 	 Draftand submitto EPA a proposed Escrow AgreementforEPA Review and

Comment;
 

• 	 Establish the Escrow and provide a copy ofthe Escrow Agreementto EPA;
 

• 	 Fund the Escrow;
 

• 	 Develop eligibility qualifications to identify residential property owners eligible

for this SEP,using 2010census information to identify moderate,low,and very

low income level eligibility. In the eventthat more eligible residents apply for the

SEPthan there arefunds available,preference shall be given to eligible verylow
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income residents,then eligiblelow income residents,and then eligible moderate

income residents. Ifafter four(4)yearsfrom the Date ofLodging,the City has

spentless than twenty-five percent{25%)ofthe Escrow Funds,it may submitto

EPA for Review and Approvala proposal to establish additional criteria for

eligibility for the SEP;
 

• 	Provide information to residential property owners advising them ofthe potential

availability ofthe SEP,the eligibility requirements,and contactinformation if

fey are interested in participa#ing;
 

• 	 Review and process applicationsfrom residents;
 

• 	 Establish standardsfor directing the employees or contractors/plumbers

performing the repair or replacementofaPrivate Service Lines under this SEP,

including standardsto enswre appropriate permitsforthe work are secured;
 

~ 	 Establish standards for reimbursing an eligible residential property owner wha has

paid a qualified plumber/contractor and for paying directly a quaiifed

plumber/contractor for work performed in accordance with flits SEP;
 

* 	 Maintain records of: deposits into the SEP Escrow,work performed on Private

Service Lines by City employees and qualified contractors/plumbers,and

payments madefrom the Escrow;
 

• 	 Complete and submitreports to EPA as required bythe Consent Decree;and,
 

• 	 Ensure thatthe SEP is completed in accordance with the schedule setforth below.
 

C. 	 SEPCOSTS
 

The City shall spend at least$400,000 ofeligible SEP costs for the repair andJor
 

replacement ofPrivate Service Linesfar eligible residential property ownexs. Eligible SEP costs
 
are only the costs ofperforming repair or replacement work,by either City employees or private
 
contractors/plumbers on Private Sezvice Lines owned by private residential customers. Ifthe
 
City utilizes its awn employees and equipmentto perform the repair ancUor replacementof
 
Private Service Lines,the City shall only be given credit againstthe total funding obligation if
 
the activity is notsomething that otherwise would have been performed by the City's employees,
 
and ifany such work is supported bytime and expense records,which are subjectto review by
 
EPA. Theamountincurred by the City in using its ownemployees and equipment,including
 
associated administrative and incidental costs,to perform theSEF may be disbursed to the City
 
from the Escrow per the terms ofthe Escrow agreement.
 

2
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The average costofthe services on each private residential property is estimated to range
 

from $1,500 to $2,500for repair or replacementofa defective Priva#e Service Lines. Actual
 

casts will depend on lengrth ofPrivate Service Lines,surface and sub-surface interferences to the
 
Private Service Line,and other relevant factors.
 

D, SEPIMPLEMENTATION
 

1. Payments into the SEP Escrow
 

Within one(1)Yearofthe Date ofLodging ofthe Consent Decree,the City shall deposit
 
two hundred thousand dollars($200,000),which is fifty(50)percentofthe total SEP value,to an
 

interest-bearing escrow account("Escrow")to he used for performance ofthe SEP,in
 

accordance with the schedule below,and subjectto any creditfar eligible SEP costs ofCity
 

employees or equipment underParagraph Cabove.
 

The City shall allow the United States to review the proposed Escrow Agreement prior to
 

depositing anyfunds in the SEP Escrow. The City shall provide a copy ofthe executed Escrow
 
Agreement wzthin thirty(3Q)Daysofthe City's initial depositto the Escrow. The City sha11
 

provideEPA with documentation ofthe deposits to the Escrow within thirty(30)Daysofeach
 

such deposit. Any interestearned on the Escrow funds may be used by the City to offset the
 

amountofthe additional deposits specified herein. The City shall make deposits to the Escrow
 

according to the following schedule:
 

Year Amount
 

Withinone(1}year ofthe $200,000

Date ofLodging
 

Within six(6)years ofthe $100,000

Date ofLodging
 

Within eight(8)yearsofthe $100,000

Date ofLodging
 

2. ProjectImplementation
 

Within one(1)Year after the Date ofLodging,the City sha11:
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• 	 Develop a list ofqualified plumbers/contractors who can perform the services at
 
agreed-upon costs far standard scopes ofwork and in accordance with current
 
plumbing code requirements. Eligible private property owners who wantto hire
 
a plumber/contractor to repair or replace their defective Private Service Lines
 
mustselectfrom the list ofqualified plumbersin orderfor the work to be paid for
 
from the SEP Escrow account;
 

• 	 Develop scopes ofwoxk,fee schedule,forms,and contracts to be used in
 
implementation ofthe SEP;
 

• 	 Develop a process to notify residential property ownersofthe program. In
 
addition to general notifications,the City mayinclude in its process direct
 
notification to individual residential property owners when the City discovers a
 
Private Service Line in need ofrepair orreplacementthroughoutthe term ofthe
 
ConsentDecree;
 

• 	 Develop financial hardship qualifications for eligibility for the SEP;
 

• 	 Determine which residential property owner applicants are eligible to participate
 
in the SEP and notify those residents;and,
 

+ 	 Develop asystem to maintain recordsofdisbursementoffundsfrom the Escrow
 
and records oflocation data ofresidential property oumersthat have had services
 
performed on their property as part ofthe SEP program.
 

Between one(1)Yearfrom the Date ofLodging and the completion ofthe SEP,the City
 

shall:
 

• 	 Begin implementing the SEP;
 

• 	 Track work performed pursuantto the SEP and maintain recordsofall work
 
perFormed whether bythe City itself, or by qualified plumbers/contractors hired
 
by eligible property owners,including,at a minimum,the namesand addressesof
 
ail residential property owners receiving services;and,
 

• 	 Track all depositsto the SEP Escrow,and all amounts disbursed from the SEP
 
Escro~c~v: 1)to the City itself, when the City has performed the repair or
 
replacement work,atthe requestofthe eligible private property owner;2)to
 
qualified plumbers/contractors who directly seek paymentfrom the Escrow for
 
repaix or replacement work performed for eligible private property owners;and
 
(3)to reimburse eligible private property owners who have paid qualified
 
plumbers/contractorsfor repair or replacement work on their defective Private
 
Service Lines;
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The City shall use best efforts to ensure thatthe SEP is performed expeditiously and that
 

atleast50%{$200,000)ofthe SEP funds are issued to or expended on behalfofeligible
 

participants within six(6)Yearsofthe Effective Date ofthe ConsentDecree.
 

3, 	 Reporting Schedule
 

In its Annual Report required pursuantto Section TX{Reporting)ofthe Consent Decree,
 

the City shall include the following information regarding the SEP implementation:
 

• 	Depositoffunds to the Escrow bythe City;
 

• 	 Disbursementoffundsfrom the Escrow by the Escrow Agentand to whom
 
disbursements are made to pay plumbers/contractors,or eligible property owners
 
orto ~thhe City for services completed;
 

+ 	 The current balance offunds held in the Escrow;
 

• 	 Listoflocations(addresses)ofresidential property owners where services have
 
been performed under the SEP program;and,
 

• 	 Description ofother tasks required performed to implementthe SEP during the
 
year.
 

4. 	 Final Completion Report
 

Within ninety(90)ofthe completion ofthe SEP,which shall be no later than eleven(11)
 

'Years after the Date ofLodging ofthe ConsentDecree,the City shall submitaFinal Completion
 

ReporttoEPAas provided in Paragraph 74ofthe ConsentDecree.
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