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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

s WASHINGTON, D.C. 20460 
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Honorable Nancy P. Dorn 
Assistant Secretary (Civil Works) 
Department of the Army 
Washington, DC 20310-0130 

f f F l C E f f  
WATER 

Dear Ms. Dorn: 

In accordance with the provisions of the 1992 Memorandum of Agreement 
(MOA) between the U.S. Environmental Protection Agency (EPA) and the Department 
of the Army under Section 404(q) of the Clean Water Act (CWA), I am requesting your 
review of the decision by Colonel Laurence R. Sadoff, District Engineer, U.S. Army 
Corps of Engineers (Corps), Sacramento District, to issue a Section 404 permit to Elliott 
Homes (applicant) for a proposed residential/commercial project (Churchill Downs) 
located approximately eight miles south of Sacramento, California. The draft permit and 
decision document were received by EPA on November 5, 1992. The proposed permit 
would authorize discharges of dredged or fill material into approximately 17 acres of 
waters of the United States consisting of vernal pools and seasonal wetlands. The 
proposed permit would provide, in part, after-the-fact permit authorization for 
unpermined fill activities conducted during 1987-90 by Ellion Homes which resulted in 
the filling of 8.7 acres of wetlands, including vernal pools. After a thorough review of 
available information, EPA has determined that this case warrants elevation in 
accordance with the criteria in the MOA for elevation under Part IV, Elevation of 
Individual Permit Decisions. 

This referral meets the criteria in Part IV based upon EPA's finding that the 
completed and proposed discharges of dredged or fill material into vernal pools and 
seasonal wetlands associated with the project would result in substantial and 
unacceptable adverse effects to aquatic resources of national importance at the Churchill 
Downs site. Vernal pools and seasonal wetlands are widely recognized as high quality 
habitat providing unique aquatic functions and values including wildlife habitat for 
numerous species such as migrating waterfowl and shorebirds in the Pacific flyway, and 
endangered species habitat The 1989 Federal Manual for Identifying and Delineating 
Jurisdictional Wetlands and proposed 1991 revisions recognize the importance of these 
vita1 wetland systems as supporting a unique assemblage of plant and animal species that 
are specifically adapted to the seasonal nature of these ecosystems. In recognition of 
these characteristics, both the 1989 Manual and 1991 proposed revisions provide special 
procedures for delineating these ecosystems to ensure their protection as waters of the 
United States. Nevertheless, vernal pools in the Central Valley of California have 
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suffered historical losses of ninety to ninety-five percent, with corresponding impacts to . 
associated aquatic values and functions. Based upon the best available data from the 
California Department of Fish and Game, a minimum of approximately 3,150 acres of 
vernal pools remain in the Central Valley of California out of 63,000 acres estimated to 
have originally existed in the area. As a basis for comparison, a relative loss of prairie 
potholes wetlands equivalent to the loss of 17 acres of vernal pool complex would equate 
to 54,000 acres of prairie pothole (based on current estimates of 10 million acres of 
prairie potholes). 

The unique functions and values of the Churchill Downs site are illustrated by the 
variety of wildlife that are known to inhabit the site, including reptiles and amphibians, 
birds including waterfowl in the Pacific flyway, mammals, and invertebrates. With regard 
to invertebrates, two species (the vernal pool tadpole shrimp and the California 
lindenella) now proposed for listing as endangered under the Endangered Species Act 
(ESA), are known to occur at the project site. Further, one candidate plant species 
(Boggs Lake hedge-hyssop) has been found on the project site. Churchill Downs is also 
within the geographic range of eight candidate plant species currently being considered 
for possible inclusion in an ESA listing package. Moreover, it is highly likely that the 
vernal pool fairy shrimp, a species proposed for listing under the ESA, also uses 
the project site [December 17, 1990 U.S. Fish and Wildlife Service letter and Personal 
Communication]. Finally, a wetlands functiondvalues assessment (Wetlands Evaluation 
Technique), performed by the applicant's consultant at the project site, found the vernal 
pools on-site rated high for aquatic diversitylabundance and high for uniquenederitage. 

Substantial and Unacce~table Im~acts of the Pro~osed Discharge 

a. Alternatives Analysis 

Based on information developed in support of Ellion Homes' application for a 
CWA Section 404 permit to discharge fill material in waters of the United States at the 
Churchill Downs site, EPA has concluded that the loss of vernal pool wetlands is 
unacceptable based, in part, on our concern that compliance with the requirements of 
Section 230.10(a) of the Guidelines has not been demonstrated. Section 230.10(a) 
requires that no permit may be issued if "there is a practicable alternative to the 
proposed discharge that would have less adverse effect on the aquatic ecosystem, so long 
as such alternative does not have other significant adverse environmental consequences." 
The record for this proposed permit decision indicates that the District's decision has 
almost exclusively relied on an alternatives analysis conducted for another project 
(Elliott Ranch). EPA believes that the Churchill Downs alternatives analysis is based 
upon inappropriate criteria which has unduly restricted the scope of analysis of potential 
practicable alternatives. For example, in their analysis of practicable alternatives, the 
District eliminated off-site alternatives if they were not currently zoned for residential 
development. Rezoning is a common practice and is often sought in circumstances 
where developers are seeking to facilitate commercial or residential projects. In fact, 



Elliott Homes has stated in their alternatives analysis that rezoning is possible in a 
substantial portion of the northern and eastern parcels of the Churchill Downs property. 
Therefore, EPA believes that eliminating potential off-site alternatives based on current 
zoning is inconsistent with the way EPA and the Corps have considered zoning 
restrictions in past cases and does not reflect what appear to be valid opportunities to 
obtain zoning variances in the project area. 

The District also eliminated consideration of off-site alternatives if the sites were 
fragmented or smaller than the proposed site. Yet, there is no information provided by 
the applicant as to whether the proposed project could be downsized or housing density 
increased (as may occur in the northendeastern parcels of the Churchill Downs site) to 
render an othenvise smaller site practicable. Further, sites were not considered if they 
contained existing wetlands. However, a comparison of the extent or quality of wetlands 

* on these sites to the preferred site was not conducted and it is not reasonable to assume 
that all wetlands on these sites would be lost, or that such losses would be more 
significant than those at the Churchill Downs site. Finally, sites were also eliminated by 
the District if they were located beyond the "eight mile commute shed" purportedly 
required by the provisions of the Sacramento County General Plan. The General Plan 
establishes a policy of reducing air pollution in the Sacramento area by striving to reduce 
commuting distances and encouraging higher density land uses, among other broad 
policy objectives. The General Plan does not establish restrictions for locating 
residential developments, but rather, it proposes goals for reducing commuting distances 
by encouraging the location of housing near employment centers. The District has not 
provided any reasons to support why residential development outside the "eight mile 
commute shed" defined in the Elliott Homes alternatives analysis, would, in fact, not be 
fully consistent with the clean air objectives of the General Plan. 

Available information also indicates that infrastructure costs (i.e., "sunk costs") 
associated with construction at  the site previously filled without CWA authorization have 
been inappropriately factored into the alternatives analysis. From the documentation 
provided by the applicant, consideration of these "sunk costs" further limited the review 
of alternative locations potentially practicable to the applicant. Although the District has 
stated an adjustment for "sunk costs" was made in the Corps analysis, no supporting 
documentation is provided in the decision document or other documents provided by tbe 
applicant. The "sunk cost" issue is similar to that raised by EPA in its elevation of the 
Tennessee Department of Transportation (TDOT) pennit case on December 13, 1991, 
and we believe the Sacramento District's decision is inconsistent with the guidance issued 
by the Department of the Army in the TDOT case. 

b. Impacts to Wildlife 

EPA also believes that contrary to the requirements of Section W).lO(c) of the 
Guidelines, the proposed permit decision has not adequately considered adverse impacts 
to wildlife, including species which are candidates for listing or proposed for listing as 



threatened or endangered under ESA. The Sacramento District's decision does not 
effectively reflect the need to avoid impacts to wetlands on the site used by these species 
or, where impacts are unavoidable, to identify sufficient mitigation to offset these 
impacts. The U.S. Fish and Wildlife Senice (USFWS) has independently concluded that 
the District has failed to require the applicant to submit sufficient information regarding 
impacts to candidate plant species and proposed invertebrate species at the project site 
[Personal Communication and September 23, 1992, USFWS letter]. 

Conclusion and Reauest for Action 

EPA is concerned by conclusions reached by the Sacramento District and by the 
inappropriate analysis used in support of their decision to permit the destruction of over 
17 acres of vernal pools and seasonal wetlands at the Churchill Downs site. Our 
concerns are heightened by the fact that 8.7 acres of wetland losses to be authorized by 
the proposed permit would be as a result of unauthorized discharges conducted by 
Elliott Homes during 1987-90. The District's decisionmaking does not appear to 
consider this illegal activity and provides little or no deterrence for potential future 
violations. 

In the review of this project, EPA's principle concern is compliance with the 
Section 404(b)(l) Guidelines. EPA is seeking guidance from your office that responds 
to our concerns regarding the manner in which the Sacramento District has conducted 
its analysis of alternatives in this case. In addition, in response to our concerns 
regarding project compliance with Section 230.10(a) of the Guidelines, EPA believes that 
the District sbould require additional avoidance of the most valuable remaining vernal 
pool complex wetlands at the site and require additional compensatory mitigation where 
practicable. In light of the extensive infrastructure development at the site and the 
impracticability of restoring the functions and values of the filled areas, EPA is not 
asking that the Corps deny authorization for any of the discharge that has already 
occurred. We do request that the Corps consider additional avoidance of approximately 
five acres of vernal pool complex (as part of an additional 60 acre preserve in the 
northwestern parcel of the property) to reduce project impacts to a level sufficient to 
protect aquatic resources of national importance. If discharges into these five acres of 
wetlands are avoided, EPA would not object to issuance of a Deoartment of Armv 
permit to fill approximately 12 acres of wetlands at the site, inclJding approximately 9.6 
acres previously filled plus an additional 2.5 acres. EPA also requests compensatory 
mitigation for the loss bf these wetlands by creating new vernal dools and seasonal . 
wetlands at a mitigation ratio of 2.4:l. This ratio has been proposed by the USFWS 
based on values of the wetlands proposed for filling and in response to the experimental 
nature of vernal pool creation techniques and unreliable attempts to create vernal pools. 
In addition, EPA believes that the mitigation is necessary as an appropriate enforcement 
response to the circumstances involLed in this case. 



We recognize that the Corps has stated in its decision document that "additional 
avoidance or mitigation would result in a negative rate of return on investment 
associated with the project." However, no data or information is provided to support 
this statement. In the absence of relevant supporting data, there is no reason to believe 
that additional avoidance and mitigation for the loss of vernal pool wetlands, including 
wetlands filled without authorization, would not be practicable. 

In closing, I want to stress our concern about the nature of aquatic resources that 
would be impacted by discharges authorized by the proposed permit and the Corps 
decisionmaking process followed in this case. In this regard, I am confident your review 
of the record in this case will support our concerns regarding additional avoidance of 
approximately five acres of vernal pool complex and additional compensatory mitigation 
and the need to provide guidance to the Sacramento District to address policy concerns. 
I have enclosed a more detailed analysis of the issues in this matter for your review. 

If my staff can be of further assistance during your evaluation of this request, 
please have your staff direct their questions to Sandy Sieg-Ross in the Wetlands Division 
at  260-9914. You should also, of course, feel free to contact me or Robert Wayland, 
Director of the Office of Wetlands, Oceans and Watersheds at 260-7166. 

Sincerely yours, 

Martha G. Prothro 
Acting Assistant Administrator 

Enclosures (4) 



ENCLOSURE 1 

ASSISTANT ADMINISTRATOR'S 
EVALUATION AND REQUEST FOR REVIEW -- CHURCHILL DOWNS 

Project Descri~tion 

The proposed project is a 590-acre residential/commercial complex (Churchill 
Downs) located approximately 8 miles south of Sacramento, California. The applicant, 
Elliott Homes, has developed 39% of the total land at the project site and 70% of the 
lots have been built or sold. Some of this work, conducted in 1987-1990, entailed 
unauthorized discharges into vernal pools and seasonal wetlands. Activities associated 
with the unauthorized fill were part of the applicant's effort to install the infrastructure 
necessary to develop the entire property. 

The proposed project would result in the combined loss of 17.14 acres of vernal 
pools and seasonal wetlands. Of that total, 9.6 acres were previously filled and graded 
(approximately 8.7 acres unauthorized filling and .89 acres filled under a Nationwide 
#26 for the Butler School site1). The proposed permit would authorize an additional 
7.5 acres of fill into vernal pools and seasonal wetlands. As compensation for project 
impacts, the applicant would create 22.6 acres of vernal pools and seasonal wetlands at 
an off-site location 12 miles from the proposed project site. 

Aquatic Resources of National Importancq 

In accordance with the requirements of Part IV, EPA believes the net loss (after 
considering mitigation) from the proposed project will result in substantial and 
unacceptable impacts to aquatic resources of national importance. Of the 39.2 acres of 
wetlands on the project site, 17.14 acres of vernal pools and seasonal wetlands will be 
impacted from the proposed project. The wetlands on the project site are relatively 
intact and still retain their rare and unique physical and biological characteristics. These 
vernal pools support a wide range of functions and values typically attributed to these 
ecosystems, including wildlife habitat and habitat for rare plants and invertebrates. 

Vernal pools are rare, depressional wetlands found in the Mediterranean climate 
region of the Pacific coast. Characterized by alternating seasonal dry and wet phases, 
vernal pools are filled by rain for extended periods during the winter season but are 
completely dry in the summer. Vernal pools form in areas with seasonally perched water 
tables and are most commonly found in the coastal terraces of California and in the 
Central Valley. The 1989 and proposed 1991 "Federal Manual for Identifying and 
Delineating Jurisdictional Wetlands" explicitly recognizes vernal pools as unique wetlands 

The District decided to review wetlands impacts from the school project in association 
with impacts from the proposed action. However, the District maintains that the Butler 
School is a separate project from Churchill Downs. 



supporting many important functions and values, including habitat for wildlife, migratory 
birds, and endangered species. 

Vernal pools are used by a unique assemblage of plant and animal species which 
are specifically adapted to the seasonal nature of these habitats. Dominant plant life 
associated with vernal pools includes vascular plants, mosses, liverworts, lichens, and 
algae. Animal species found within vernal pools include insects, invertebrates, and 
cloaca1 frogs, toads, and salamanders. Many species found in vernal pools are endemic 
to California, and may be found only in a few pools or have a limited geographic 
distribution. At least 15 plant species and seven vertebrate and invertebrate species 
which use vernal pools have been identified for protection under the Endangered 
Species Act (ESA). 

Other wildlife including birds, small mammals, and reptiles, also use vernal pools 
as important feeding areas. Animals visit vernal pools while water is present to forage in 
the water and along pool margins, feeding on insects, tadpoles, and aquatic plants 
occurring in the pools. Other wildlife which tend to dominate surrounding grassland 
communities are also found using vernal pools and include opossums, raccoons, 
California ground squirrels, coyotes, and mule deer. Migratory waterfowl also use vernal 
pools as feeding, resting, and brooding areas. 

The last remaining pools are disappearing at an alarming rate. About 90-95% of 
vernal pools in the Central Valley of California have been lost to urban expansion and 
agricultural development. Many of the 5-10% remaining have been disturbed (i.e., have 
altered drainage patterns). Based upon the best available data from the California 
Department of Fish and Game, a minimum of approximately 3,150 acres of vernal pools 
remain in the Central Valley of California out of 63,000 acres estimated to have 
originally existed in the area. As a basis for comparison, a relative loss of prairie 
pothole wetlands equivalent to the loss of 17 acres of vernal pool complex would equate 
to 54,000 acres of prairie potholes (based on current estimates of 10 million acres of 
prairie potholes). 

Many vernal pools that remain are located in or near heavily urbanized areas. 
Due to increasing urban encroachment, remaining vernal pools continue to be vulnerable 
to development pressures. Recent significant losses in the Central Valley have 
contributed to the already high level of cumulative impact. Given the scarcity of these 
wetlands, the current, persistent loss of remnant pools could ultimately lead to the loss 
of valuable wildIife habitat and the imperiled plants and animals which depend upon 
vernal pools for their continued existence. 

The unique habitat characteristics of the vernal pools and seasonal wetlands in 
the project area are supported by field inspections conducted for plants, invertebrates, 
and other wildlife by the applicant's contractor, Sugnet and Associates. Botanical 
surveys revealed the presence of the Boggs Lake hedge-hyssop (Gratiola heterosepala) 



which is a federal candidate species for listing under the Endangered Species Act. 
Surveys also indicated the presence of other plant species adapted to vernal pool 
habitats including wooly marbles, Vasey's coyote thistle, popcorn flower, meadowfoam, 
goldfields, white-headed navarettia, downingia, Carter's buttercup, and flowering 
quillwort. The project site is also in the geographical range of at least eight other 
candidate plant species currently being considered for possible inclusion in an ESA 
listing package. However, the applicant's contractor did not conduct adequate surveys 
on the project site to determine their presence. A plant list for the site is attached 
(Enclosure 2). 

Invertebrate surveys of the Churchill Downs site have confirmed the presence of a 
wide range of aquatic invertebrates in the vernal pools at the project site including 
numerous crustaceans and insects. Of these, two crustaceans are currently proposed for 
listing as endangered under the Endangered Species Act, including the vernal pool 
tadpole shrimp (Leuidurus packardi) and the California lindenella (Linderiella 
occidentalis). It is also highly likely that the vernal pool fairy shrimp (Brancbinecta 
w), another crustacean species proposed for listing, occurs on the project site 
[December 17, 1990 U.S. Fish and Wildlife Service letter and Personal Communication]. 
A list of species found thus far on the project site is provided in Enclosure 3. We 
understand that these findings are based upon a limited survey performed by the 
applicant's contractor and that a comprehensive invertebrate survey has not been 
performed. 

Wildlife resource lists compiled by the applicant's contractor suggest that a wide 
range of wildlife use the vernal pools at the Churchill Downs project site including 
reptiles, amphibians, birds, and mammals. The project site is in the Pacific flyway and is 
used by a number of migratory birds. Direct observations by the USFWS and EPA also 
support the findings that wading birds, waterfowl, amphibians, and invertebrates use the 
project site. A wildlife resource list for the site is provided in Enclosure 4. Of the birds 
listed, all but three (California quail, starling, and house sparrow) are migratory birds. 

Using field survey data as well as site-specific literature, the applicant's consultant 
conducted a study on site values, using the Wetlands Evaluation Technique (WET). 
Under the WET analysis, the vernal pool wetlands were rated "high" in their predicted 
ability to support wildlife diversity and abundance in terms of breeding, migration, and 
wintering. The study supports the conclusion that the project site has unique and 
exceptional wildlife habitat attributes. 

Given the tremendous cumulative loss of vernal pools and the high resource 
values of the pools at the project site, we believe the loss of 17.14 acres of vernal pools 
and seasonal wetlands on the project site would result in substantial and unacceptable 
impacts to aquatic resources of national importance. Furthermore, EPA does not 
believe compensatory mitigation currently proposed by the District would adequately 
offset impacts to the aquatic resource of national importance. (See discussion: Section 
230.10(d) -- Mitigation). 



Comvliance with the Section 404(b\(l\ Guidelines 

EpA believes the criteria for elevation under Part IV are met based upon our 
findings that the proposed project will result in substantial and unacceptable impacts to 
aquatic resources of national importance. To protect the aquatic resource of national 
importance, we believe the draft permit for the Churchill Downs complex, as proposed, 
should be modified, conditioned or denied based upon identified concerns regarding 
compliance with the Section 404(b)(l) Guidelines, 40 CFR Part 230. Specifically, EPA 
believes (1) less environmentally damaging practicable alternatives may be available [40 
CFR 230.10(a)]; (2) the project may result in significant degradation of the aquatic 
environmenf including possible impacts to candidate species and species proposed for 
listing as endangered under the Endangered Species Act [40 CFR 230.10(c)]; and (3) the 
proposed mitigation fails to compensate for project impacts [40 CFR 230.10(d)]. 

Alternatives Analvsis - Section 230.101a) 

As noted in our cover letter, we are extremely concerned that the on-site 
alternatives analysis conducted by the applicant was inappropriately skewed in favor of 
the current location because of consideration given to the costs incurred by the applicant 
to pursue its illegal fill activities. Because of extensive infrastructure development and 
the impracticality of restoring the functions and values of the site, we are not requesting 
a reanalysis of off-site alternatives and restoration of the illegally filled area. Rather, 
our primary concern is that the Corps District take steps to ensure that on-site loss of 
high value wetlands is minimized. To accomplish this objective, we think it is important 
that analysis of future projects by the Corps District not perpetuate the types of flaws 
that plagued its off-site alternatives analysis in the current case discussed below. 

Off-site alternatives analysis 

EPA believes that application of the Guidelines by the Sacramento District is 
inconsistent with Section 404 national program policies and goals concerning the analysis 
of practicable alternatives. The Draft Decision Document provides no information on 
off-site alternatives considered by the applicant nor does it describe the results of any 
such study in detail. We understand that in reviewing practicable alternatives to the 
Churchill Downs project, the Sacramento District relied on results from an offsite 
alternatives analysis for a separate project in the same area (Army permit 198900090 - 
Elliott Ranch). While, in general, EPA supports the transfer of common information 
elements from one study to another, the use of the Elliott Ranch analysis to demonstrate 
compliance of the Churchill Downs project with the Guidelines is inappropriate. The 
District has not shown that they have considered factual information specific to the 
Churchill Downs project in the evaluation of practicable alternatives (i.e., project design, 
wetland impacts). 



Furthermore, in its assessment of the off-site alternatives analysis, EPA maintains 
the District restricted the scope of analysis of potential practicable alternatives by use of 
several inappropriate criteria. For instance, on page 3 of the Draft Decision Document, 
the Corps eliminated an alternative as not practicable where the site was not currently 
zoned as residential. While local policies and restrictions may increase the difficulty in 
obtaining or otherwise using a site, zoning does not automatically render a site 
unavailable to meet a specific project purpose. Rezoning is a common practice and is 
often sought by project proponents to facilitate their projects. An applicant must 
demonstrate the inability to obtain variances to zoning and other land use restrictions 
before using these measures to restrict the scope of the alternatives analysis. For 
example, there is no information in this case to indicate that Elliott Homes sought a 
variance or that previous variances were sought by others to support a conclusion that 
current zoning makes a site unavailable. 

The District has also restricted the scope of the alternatives analysis by: (1) 
automatically eliminating sites with wetlands without comparing the extent and quality of 
those wetlands with wetlands at the Churchill Downs site; (2) eliminating sites smaller 
than the proposed project site without considering the feasibility of splitting the 
proposed project into two or more components at different sites, downsizing the project, 
or increasing housing densities; and (3) eliminating sites if they were located beyond the 
Ellion Homes alternatives analysis "eight mile commute shed" purportedly required by 
the provisions of the Sacramento County General Plan without providing any 
explanation as to why residential development outside of the commute shed would, in 
fact, not be fully consistent with the clean air objectives of the General Plan. 

In light of these factors, we believe the alternatives analysis does not fulfill the 
requirements of Section 230.10(a). Under Section 230.10(a)(3), alternatives to non- 
water dependent proposals are presumed to exist unless demonstrated otherwise. We 
believe the applicant, by using inappropriate factors to restrict the alternatives analysis, 
has failed to rebut this presumption. Unless these restrictive factors are removed from 
the alternatives analysis, we do not believe the applicant can clearly demonstrate that the 
preferred Churchill Downs project site is the least environmentally damaging practicable 
alternative for the proposed project. 

On-site alternatives analysis 

During review of the Section 404 pennit for the Churchill Downs proposal, the 
District maintained that further on-site avoidance was not practicable because it would 
result in the applicant incuning a net monetary loss. This position was based on Ellion 
Homes' assertion that selection of a down-s~zed project design would result in additional, 
unacceptable project costs, including costs ~ncurred in project redesign and foregone 
development opportunities. 

EPA is concerned that the Sacramento District has inappropriately allowed the 
applicant to manipulate the cost analysis of alternatives under Section UO.lO(a) of the 



Guidelines. Conclusions concerning costs associated with the Churchill Downs proposal 
included costs expended by Elliott Homes prior to permit approval. These costs were 
incurred for (1) unauthorized activities associated with infrastructure placement for the 
proposed project and (2) activities already authorized under a previous Nationwide 
permit 26 for the Butler school site. Although the District has stated an adjustment for 
sunk costs was made during review of the alternatives analysis, no evidence in support of 
this statement is provided in the Decision Document. 

EPA believes that costs associated with unauthorized activities should not limit 
the exploration of alternatives to the proposed Churchill Dawns project It is our 
understanding that in February 1986, the Corps submitted comments to the County as 
part of the Elliott Homes draft environmental impact review (EIR) process and 
proposed general plan amendment. The comments stated that the Corps would have to 
be notified if the project impacts more than one acre of wetlands or waters of the U.S. 
The Corps also stated that impacts to 10 acres or more would require an application for 
a Department of Army permit. However, the record does not indicate that Elliott 
Homes attempted to contact the District before discharging fill. During this time, Elliott 
Homes proceeded to commit resources to its currently proposed project with no 
indication from the permitting authority regarding the likelihood that a permit would or 
would not be required or issued. EPA believes that a lack of coordination with the 
permitting authority prior to making a discretionary commitment of resources should not 
restrict the scope and analysis of on-site alternatives. 

Furthermore, by considering costs incurred for unauthorized actions, the District 
has provided the applicant no future incentive to seek Section 404 permit approval 
before discharging into waters of the United States. We believe the District's apparent 
acceptance of these costs is inconsistent with the policies and goals of the Section 404 
enforcement program. We believe this factor is particularly relevant in the case of 
Churchill Downs where the unauthorized discharge is associated with development 
activities, which are the very activities which have contributed significantly to the 
cumulative loss of the vernal pool resource. 

Finally, in its assessment of the cost analysis for the Churchill Downs projecf the 
District has further allowed the applicant to factor in costs incurred for activities 
previously authorized in 1990 under a Nationwide #26 for the Butler School site. Even 
while the District has chosen to review the school as a separate project under 
Nationwide 26, the applicant has proceeded to factor costs incurred for the school into 
the cost analysis for the proposed Churchill Downs project By doing so, the Corps has 
allowed the applicant to use this expenditure to restrict the analysis of practicable 
alternatives under Section 230.10(a). We believe that before the District can make an 
appropriate determination under Section 230.10(a), it must require the applicant to 
remove costs for activities authorized under the Nationwide #26 from the costs analysls 
for the Churchill Downs project. 



EPA also believes that by factoring school costs into the cost analysis for the 
proposed project, Elliott Homes has in fact acknowledged that the school is part of the 
basic project purpose for the Churchill Downs project. Additionally, we understand that 
the District authorized fill under Nationwide pennit 26 for the school only five days 
before it circulated the Public Notice for the Churchill Downs individual permit 
application to resource agencies. When considered together, the recognition of the 
school as an integral aspect of the overall development of Churchill Dowos and the close 
timing of the Nationwide permit and public notice strongly suggest that fill associated 
with the school should have been part of the overall pennit for activities at Churchill 
Downs. 

By issuing a Nationwide 26 for the school site the District has allowed part of the 
Churchill Downs project to proceed before a Section 404 permit decision was rendered 
for the entire project. The overall effect of this action has been to restrict the on-site 
alternatives analysis for the entire project by limiting project design options to those 
including the school at its existing location. Such fixed project designs ultimately limit 
opportunities to avoid and minimize on-site impacts to vernal pools. Therefore, we 
believe the piecemealed authorization of the proposed project by the District is 
inconsistent with Section 404 policies and goals requiring the selection of the least 
environmentally damaging practicable alternative. 

Significant Degradation -- Section 230.10(c) 

Based upon information available in the record, EPA believes that impacts to 
17.14 acres of vernal pools may result in significant degradation of the vernal pool and 
seasonal wetland ecosystem at the project site. This finding is based upon our 
conclusion that the District has not adequately considered impacts to wildlife at the 
Churchill Downs site, particularly to species identified as candidate and proposed for 
listing as endangered under the Endangered Species Act. While the invertebrate and 
plant species at the Churchill Downs site are not yet formally listed as endangered, the 
mere fact the species have been identified for evaluation under the Act should provide 
sufficient incentive to take precautions necessary to ensure that their habitat is not 
further degraded or lost. 

EPA believes that before making a permit decision, the District failed to take 
necessaiy precautions to protect the continued existence of proposed and candidate 
species at the Churchill Downs site. In the Draft Decision Document, the Corps failed 
to address impacts to proposed and candidate species and has provided no in-depth 
discussion of measures to offset such impacts. The District has stated that due to 
increased avoidance of vernal pools and seasonal wetlands required as part of the Corps 
preferred alternative to the project, the proposed and candidate species will not be 
jeopardized by the Churchill Downs project. However, we believe that without sufficient 
information and analysis to determine project impacts to these species, the District 
cannot fully ascertain whether the project meets the requirements of Section W].lO(c). 



In i ts September 23, 1992, letter to the District, the USFWS requested that the 
Corps initiate a conference on Churchill Downs pursuant to the requirements of the 
Endangered Species Act. The Service maintained that sufficient information concerning 
the proposed animal species [vernal pool tadpole shrimp, California linderiella, and 
vernal pool fairy shrimp] had not been provided by the applicant to assess project 
impacts to these species. To conduct a comprehensive analysis of impacts, the Senice 
recommended that additional baseline information be collected on the project site 
including the "results of adequate surveys of the species at all vernal pools and swales at 
the site; direct, indirect, and cumulative impacts to any populations of these species 
found to occur at Churchill Downs; and the proposed mitigation to avoidloffset project 
impacts." The Senice concluded that "if the Corps elects not to require the acquisition 
of necessary information, we will evaluate the project on the assumption that all the 
vernal pools and swales at this location[s] provide suitable habitat for these proposed 
endangered species." 

In addition to these species of concern, available site-specific information in the 
record also indicates that the project site supports a variety of other wildlife including 
invertebrates, birds (including migratory birds), reptiles, amphibians, and mammals. 
Given the likely existence of imperiled species at the project site and its overall high 
wildlife resource value, EPA believes that the proposed 17-acre impact to vernal pools 
and seasonal wetlands may result in significant degradation to waters of the United 
States. 

The current inadequacies of the Draft Decision Document and the lack of 
sufficient baseline information on the project site indicate that the District has failed to 
meet the requirements of Section 230.10(c): to avoid potential adverse impacts to waters 
of the United States to protect valuable wildlife habitat. We believe that the scarcity of 
this resource and the wildlife values which exist at the Churchill Downs site should 
prompt the Corps to fully review impacts to wildlife as required under Section 230.10(c). 

Mitieation - Section 230.10(d) 

We believe the mitigation currently required by the District in its draft permit for 
Churchill Downs does not adequately compensate for impacts to vernal pools and 
seasonal wetlands resulting from the proposed fill. In reaching conclusions regarding 
total mitigation requirements, the District used a 1.3:l compensation to impacts ratio, 
which under the proposed permit would require the applicant to create 22.6 acres of 
vernal pools and seasonal wetlands. 

EPA (and USFWS) maintains that this ratio is flawed because it is based upon a 
HEP analysis which: 1) failed to fully address existing habitat values at the project site 
and 2) overestimated the potential for recreating these values at the proposed mitigation 
site. Ln response to these inaccuracies, the USFWS conducted a second HEP analysis 
for the site. The results of the HEP analysis showed that the applicant must mitigate at 



a 2.4:l ratio at the mitigation site to adequately replace the functions and values of the 
vernal pools at the Churchill Downs site. 

EPA supports the 2.4:1 compensation ratio. In particular, we are concerned that 
the 1.3:l ratio relied upon by the District does not reflect the fact that vernal pool 
mitigation remains experimental and has not been empirically proven to fully restore lost 
habitat functions and values. We believe that given the high value of the vernal pool 
resource at the project site and the uncertainities and risks associated with vernal pool 
mitigation, the District must require additional mitigation in an attempt to adequately 
restore the functions and values of the vernal pools and seasonal wetlands that would be 
lost under the proposed permit. 

Insufficient Information -- Section 230.12 

Section 230.12(a)(3)(iv) states that a discharge fails to comply with the 
requirements of the Section 404(b)(l) Guidelines where there does not exist suEcient 
information to make a reasonable judgment as to whether the proposed discharge will 
comply with the Guidelines. Without the additional information we have identified 
above, EPA remains concerned that conclusions reached by the Sacramento District in 
support of its decision to issue a permit to Elliott Homes do not comply with the 
requirements of the Section 404(b)(l) Guidelines at Sections UO.lO(a),(c), and (d). 

In accordance with Part IV of the Section 404(q) MOA, EPA believes that the 
proposed permit should be revised to reduce project impacts to a level sufficient to 
protect aquatic resources of national importance. EPA remains convinced that the 
District: (1) allowed the applicant to rely on conclusions of a flawed, off-site alternatives 
analysis for a separate project; (2) accepted the inclusion of sunk costs in the cost 
analysis for the proposed project; (3) violated the national policies and goals of the 
Section 404 enforcement program; (4) piecemealed authorization of the proposed project 
through issuance of a Nationwide Permit 26 for the Butler School site; (5) failed to 
adequately determine impacts to wildlife and incorrectly concluded that the 17.14 acre 
discharge would not result in significant degradation to waters of the U.S.; and (6) failed 
to require mitigation sufficient to replace the lost functions and values of vernal pools 
and seasonal wetlands at the project site. 

To reduce impacts to a level sufficient to protect the aquatic resource of national 
importance, EPA believes the District must amend the draft permit to avoid impacts to 
approximately 5 acres of high-value vernal pools and seasonal wetlands in the northwest 
parcel of the applicant's proposed project site. Given the likely existence of proposed 
and candidate species throughout the project site and its overall high wildlife value, we 
believe that avoidance of vernal pools and seasonal wetlands is the preferred approach 
to protect their rare physical and biological features. Furthermore, to fully compensate 
for the lost functions and values from fill at the project site, EPA believes the Corps 
should require mitigation at a 2.4:l compensation ratio. 



The District maintains that additional avoidance and mitigation is not practicable 
for the applicant because it would result in the applicant incurring a net monetary loss. 
However, the District has provided no substantive information or analysis in the 
Decision Document that reflects this point. Unless this information is provided, we 
believe the District cannot fully ascertain whether the applicant is able to incur the costs 
for the additional avoidance and mitigation currently proposed by EPA. 



' ENCLOSURE 2 
p l a n t  Survey. Sugnet and A s s o c i a t e s ,  1991 





*Based on National List of Plant Species that Occur in Wetlandc California (Region 0). US. Fish and 
Wildlife Service, 1988. 

Bogg's Lake hedge-hyssop was found on the project site during earlier field 
surveys (1986). 



ENCLOSURE 3 

CIIURCHILL DOWNS 

INVERTEBRATE LIST 

Nematodes 

Snails 

Flatworms 

Cmstaceans - vernal pool tadpole shrimp - California linderiella - clam shrimp - seed shrimp - water flea - Copepods 
Insects - mayflys - predacious diving beetle - water scavenger beetle - midges 

Source: Sugnet and Associates, Invertebrate Survey 1991-1992, 
Vicinity of Vintage Road 

Pools surveyed: 5 in March 1991, 3 in March 1992 



ESCLOSURE 4 

W i l d l i f e  Rmaourca L i s t  for Churchill' Ooms 
Source: S u g n e t  and A s s o c i a t e s  

Be~tiles andAm~hibian~ . 
California Tiger Salamander CSC,t 
California Slender Salamander 
Wutem Spadefoot 
Western Toad 
Pacific Treefrog 
Western Fence Lizard 
Gilbert's Skink 
Western Skink 
Southern Alligator Lizard 
Ringneck Snake 
Sharptailed Snake 
Racer 
Gopher Snake 
Common Kingsnake 
Carnmon Garter Snake 
Western Terrestrial Garter Snake 
Night Snake 
Wutem Rattlesnake 

.- . 
BirPl 

Great Blue Heron 
Green Heron 
Great Egret* 
Snowy Egret* 
Mallard 
Cinnamon Teal 
Turkey Vulture 
Black-thouldered Kite 
Red-tailed Hawk 
Swainsonea Hawk ST 
Golden Eagle CSC 
Prairie Falcon CSC 
American Kestrel 
California Quail 
Killdeer 
Long-billed Curlew 2 
Ring-billed Gull 



California Gull a c  
Common SN'pc 
Mourning Dove 
Barn M 
Screech Owl 
Great Homed Owl 
bun ow in^ Owl CSC 
Whitt.throated Sdfi  
Bladt-cbinncd Hummingbird 
Anna's Hummingbird 
Allen'& Hwnmingbird 
Rufour Hummingbird 
Western Kingbird 
Black Phoebe 
Say'r Phoebe 
Horned Lark 
Violet Green Swallow 
Tree Swallow 
Rough-winged Swallow 
Barn Swallow 
Qiff Swalluw 
Scrub Jay 
Yellow-billed Magpie 
Amerian Ctow 
Plaln n t m o u w  
Bushtit 
House Wrca 
BewicVr wren 
Modbngbird 
Amerlan Robin 
Western Bluebird 
Loggerhead Shrike 
Starling 
House S p m  
Western Meadowlark 
Brewer1$ Blackbird 
Brown-headed Courbird 
House Finch 
Pine Sisfda 
American Goldfinch 
Lesser Goldfinch 
Ca1iform.a Towhee 
Savannah Spanow 
Lark Sparrow 

hn~ ~ P f i f ~ k l U  
Gallinogo golihqo . Zenaida macrow 
Q ~ l o  olba 
Om kfiniconii 
Bubo v w i a n u s  
Athens cunicularia 
R#mnaurar ~eraralu 
AlchUochvr a l ~ n d r i  
Cn&pte arvro 
Selaphonu rarin 
Selasphonu nrfuJ 
Qmnnuc vem'calit 
Sayom& nigric4ns 
Sapmir soya 
Ercmopkila alpest& 
Tochyctuta thaIPutro 
T u c w r r a  bicolor 
Slelgldopirryx sem$cnnb 
H W o  d o a  
H M O  pynbwta 
Aphclocomn d u c e n s  
Piccr w a l l l i  
Owru bmchyrhynchot 
Panu inornatur 
PsnltrlpPnu m M m u  
nv&+tu addan 
l7wprnnnu brwZckii 
MtnuJpoiygIonar 
-mtgm& 
Siah e o n a  
LclnZuJ t u d 6 u n u ~  
savnul *rir 
Passer domaaicus 
Stuntella ncgImo 
Euphom cyclnocuphalw 
Molothw en@ 
Carpodocur m u i c o ~  
Carduclir pinru 
Curduelit nimtr 
Carduelb pa% . Pipilo furcw 
Pas~crciclus s o ~ h e n s i s  
C h o n d c d ~ ~  pmmacus 



Darkycd lunco . Ollpptllg spanow 
Whireuowned Spurow 
Goldenuown~d Spanow 
Song Spnow 

Junco h y w f k  
Spire& pcrrrenhu 
Zorwnlchlo leucophtys 
Zononichla amkapilkr 
Melotpita melo& 

ltmmlau 

Virginia Opouum 
Ornate Shrew 

! , Broad-fwtcd Mole 
I Yuma Myotir 

California Myotir 
Smell-footed Myotis 
Western Pipistrtlle 
Big Brown Bat 
Red Bat 
Hoary Bat 
Brazilfan Free-tailed Bat 
Brurh Rabbit 
Black-tsiled Jackrsbbtt 
California Qroundaquirrel 
Botra'r Pocket Gopher 
Wutem Hvvcst Mouse 
Deer Mouse 
California Vole 
Cdyote 
Gray Fa 
Raccoon 
S w d  Skuck 
Bobcat 

falls into oae or more of thr follov4ng categories: 
Taxa considered endangered or rare under Section 15380(d) of CEQA 
guideliner. 
Taxa that are bioloplul1y rare, very rcatrkcted in distribution, or 
declining throughout their range. 
Populetjoa(8) in California that may be pripheral to the major portion 
of a taxon'r range, but which are threatened with extirpation within 
CaliforrJa 



Taxa clorely assocfated with a habitat that I8 declining in Califomla 
at an alarming rate (e.g., wetlands, riparian, old growth foruu, desert 
aquatic Byatems, native gnsslands). 

ST - Listed sr Threatened by the State of California 
CSC - California Depanment of Fish and Game "Species of Special Concern" 
2 . Category 2 Candidate for Federal Ihting (Taxa for which &sting 

information indicates may warrant listing, but for which ~brtantial 
biological information to support r proposed rule is lacking 

EZ'd 
m : Z T  a. 91 AON 


