Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:32 AM

To: Thornton, Marisa

Subject: Fw: Suoplement 1 to Uranium Watch et al. Subpart W Rulemaking Comments

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:07 AM

To: Collections.SubW

Subject: FW: Suoplement 1 to Uranium Watch et al. Subpart W Rulemaking Comments

From: sarah@uraniumwatch.org [mailto:sarah@uraniumwatch.org]

Sent: Tuesday, January 20, 2015 1:40 PM

To: A-AND-R-DOCKET

Cc: Rosnick, Reid; Phil Goble; rlundberg@utah.gov; Diaz, Angelique; Stahle, Susan; Peake, Tom; Flynn, Mike; Muellerleile,
Caryn; Edwards, Jonathan; Zenick, Elliott; Blake, Wendy; Cherepy, Andrea; Benner, Tim; Ferris, Lena; Garlow, Charlie;
Walker, Stuart; Hoffman, Stephen; Ginsberg, Marilyn; Brozowski, George; Hooper, Charles A.; McCabe, Janet; Garbow,
Avi; Giles-AA, Cynthia; Michael Goo; Stanislaus, Mathy; Bob Dye

Subject: Suoplement 1 to Uranium Watch et al. Subpart W Rulemaking Comments

Dear Sir or Madame,

Attached is an amended version of Supplement 1 to Uranium Watch et. al Comments on
the EPA Subpart W Rulemaking. There was an error in the Table on page 4. A period has
been replaced by a comma for the radon emissions for Cell 4B in 2014. Itis 1,036
pCi/m2-sec, not 1.026. Sorry for the inconvenience.

Sarah Fields
Program Director
Uranium Watch
PO Box 344

Moab, Utah 84532
435-260-8384



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:32 AM

To: Thornton, Marisa

Subject: Fw: Supplement 4 to Comments on EPA Subpart W Rulemaking

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:07 AM

To: Collections.SubW

Subject: FW: Supplement 4 to Comments on EPA Subpart W Rulemaking

From: sarah@uraniumwatch.org [mailto:sarah@uraniumwatch.org]

Sent: Tuesday, January 20, 2015 2:07 PM

To: A-AND-R-DOCKET

Cc: Rosnick, Reid; Phil Goble; rlundberg@utah.gov; Diaz, Angelique; Stahle, Susan; Peake, Tom; Flynn, Mike; Muellerleile,
Caryn; Edwards, Jonathan; Zenick, Elliott; Blake, Wendy; Cherepy, Andrea; Benner, Tim; Ferris, Lena; Garlow, Charlie;
Walker, Stuart; Hoffman, Stephen; Ginsberg, Marilyn; Brozowski, George; Hooper, Charles A.; McCabe, Janet; Garbow,
Avi; Giles-AA, Cynthia; Michael Goo; Stanislaus, Mathy; Bob Dye

Subject: Supplement 4 to Comments on EPA Subpart W Rulemaking

Dear Sir or Madame,

The message | sent on January 16 entitled Supplement 3 to Comments on EPA
Subpart W Rulemaking was actually Supplement 4. Supplement 3 was sent on
January 15. Sorry for the inconvenience.

Sarah Fields
Program Director
Uranium Watch



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:31 AM

To: Thornton, Marisa

Subject: Fw: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:07 AM
To: Collections.SubW

Subject: FW: Status Update

From: Walker, Stuart

Sent: Wednesday, January 28, 2015 8:47 AM
To: Rosnick, Reid

Subject: Automatic reply: Status Update

I am out of the office on travel from Monday January 25 and will return on Thursday January 29. I will be periodically checking messages.



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:31 AM

To: Thornton, Marisa

Subject: Fw: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:07 AM
To: Collections.SubW

Subject: FW: Status Update

From: Jackson, Scott

Sent: Wednesday, January 28, 2015 8:47 AM
To: Rosnick, Reid

Subject: Automatic reply: Status Update

| am out of the office Monday 1/26 and Tuesday 1/27. For urgent matters, please contact Gail Tonnesen
at tonnesen.gail@epa.gov or 303-312-6113

Thanks,
Scott



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:30 AM

To: Thornton, Marisa

Subject: Fw: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:06 AM
To: Collections.SubW

Subject: FW: Status Update

From: Dye, Robert

Sent: Wednesday, January 28, 2015 8:49 AM

To: Rosnick, Reid

Subject: Accepted: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:29 AM

To: Thornton, Marisa

Subject: Fw: Accepted: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:06 AM
To: Collections.SubW

Subject: FW: Accepted: Status Update

From: Brozowski, George

Sent: Wednesday, January 28, 2015 8:53 AM

To: Rosnick, Reid

Subject: Accepted: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:29 AM

To: Thornton, Marisa

Subject: Fw: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:06 AM
To: Collections.SubW

Subject: FW: Status Update

From: Johnson, Ann

Sent: Wednesday, January 28, 2015 8:55 AM

To: Rosnick, Reid

Subject: Accepted: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:28 AM

To: Thornton, Marisa

Subject: Fw: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:06 AM
To: Collections.SubW

Subject: FW: Status Update

From: Garlow, Charlie

Sent: Wednesday, January 28, 2015 9:19 AM

To: Rosnick, Reid

Subject: Accepted: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:28 AM

To: Thornton, Marisa

Subject: Fw: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:06 AM
To: Collections.SubW

Subject: FW: Status Update

From: Benner, Tim

Sent: Wednesday, January 28, 2015 10:04 AM

To: Rosnick, Reid

Subject: Accepted: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:27 AM

To: Thornton, Marisa

Subject: Fw: FW: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:05 AM
To: Collections.SubW

Subject: FW: FW: Status Update

From: Rosencrantz, Ingrid

Sent: Wednesday, January 28, 2015 12:37 PM

To: Rosnick, Reid

Subject: Accepted: FW: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:27 AM

To: Thornton, Marisa

Subject: Fw: Discussion on Consultation

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:05 AM
To: Collections.SubW

Subject: FW: Discussion on Consultation

From: Schultheisz, Daniel

Sent: Wednesday, January 28, 2015 1:01 PM

To: Rosnick, Reid

Subject: Accepted: Discussion on Consultation

When: Friday, January 30, 2015 10:30 AM-11:00 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:26 AM

To: Thornton, Marisa

Subject: Fw: Discussion on Consultation

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:05 AM
To: Collections.SubW

Subject: FW: Discussion on Consultation

From: Peake, Tom

Sent: Thursday, January 29, 2015 8:11 AM

To: Rosnick, Reid

Subject: Accepted: Discussion on Consultation

When: Friday, January 30, 2015 10:30 AM-11:00 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:26 AM

To: Thornton, Marisa

Subject: Fw: Discussion on Consultation

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:05 AM
To: Collections.SubW

Subject: FW: Discussion on Consultation

From: Peake, Tom

Sent: Thursday, January 29, 2015 8:11 AM

To: Rosnick, Reid

Subject: Accepted: Discussion on Consultation

When: Friday, January 30, 2015 10:30 AM-11:00 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:25 AM

To: Thornton, Marisa

Subject: Fw: FW: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:05 AM
To: Collections.SubW

Subject: FW: FW: Status Update

From: Diaz, Angelique

Sent: Thursday, January 29, 2015 9:45 AM

To: Rosnick, Reid

Subject: Declined: FW: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#

| have training all day and won’t be able to make it.
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:25 AM

To: Thornton, Marisa

Subject: Fw: Accepted: Discussion on Consultation

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:05 AM

To: Collections.SubW

Subject: FW: Accepted: Discussion on Consultation

From: Rosencrantz, Ingrid

Sent: Thursday, January 29, 2015 10:51 AM

To: Rosnick, Reid

Subject: Accepted: Discussion on Consultation

When: Friday, January 30, 2015 10:30 AM-11:00 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:25 AM

To: Thornton, Marisa

Subject: Fw: Discussion on Consultation

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:04 AM
To: Collections.SubW

Subject: FW: Discussion on Consultation

From: Scott Clow [mailto:sclow@utemountain.org]

Sent: Thursday, January 29, 2015 12:12 PM

To: Rosnick, Reid

Subject: Accepted: Discussion on Consultation

When: Friday, January 30, 2015 8:30 AM-9:00 AM (UTC-07:00) Mountain Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:22 AM

To: Thornton, Marisa

Subject: Fw: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:04 AM

To: Collections.SubW

Subject: FW: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Childers, Pat

Sent: Thursday, January 29, 2015 3:19 PM

To: Rosnick, Reid

Subject: Accepted: Pre-Meeting Regarding Ute Mountain Ute Conference Call

When: Friday, January 30, 2015 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:20 AM

To: Thornton, Marisa

Subject: Fw: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:04 AM

To: Collections.SubW

Subject: FW: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Peake, Tom

Sent: Thursday, January 29, 2015 3:24 PM

To: Rosnick, Reid

Subject: Accepted: Pre-Meeting Regarding Ute Mountain Ute Conference Call

When: Friday, January 30, 2015 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:20 AM

To: Thornton, Marisa

Subject: Fw: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:04 AM

To: Collections.SubW

Subject: FW: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Rodman, Sonja

Sent: Thursday, January 29, 2015 3:33 PM

To: Rosnick, Reid

Subject: Accepted: Pre-Meeting Regarding Ute Mountain Ute Conference Call

When: Friday, January 30, 2015 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:20 AM

To: Thornton, Marisa

Subject: Fw: FW: Discussion on Consultation

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:03 AM
To: Collections.SubW

Subject: FW: FW: Discussion on Consultation

From: Rodman, Sonja

Sent: Thursday, January 29, 2015 3:33 PM

To: Rosnick, Reid

Subject: Accepted: FW: Discussion on Consultation

When: Friday, January 30, 2015 10:30 AM-11:00 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:19 AM

To: Thornton, Marisa

Subject: Fw: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:03 AM

To: Collections.SubW

Subject: FW: Pre-Meeting Regarding Ute Mountain Ute Conference Call

From: Schultheisz, Daniel

Sent: Thursday, January 29, 2015 3:38 PM

To: Rosnick, Reid

Subject: Accepted: Pre-Meeting Regarding Ute Mountain Ute Conference Call

When: Friday, January 30, 2015 9:00 AM-9:30 AM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#
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Uranium Watch

76 South Main Street, # 7 | P.0. Box 344
Moab, Utah 84532
435-260-8384

January 15, 2015
via electronic mail

Air and Radiation Docket
Environmental Protection Agency
Mailcode: 2822T

1200 Pennsylvania Ave., NW
Washington, D.C. 20460
a-and-r-docket@epa.gov

Re: Docket ID No. EPA-HQ- OAR-2008-0218. Supplement No. 3 to Comments on
Proposed Rule: Revisions to National Emission Standards for Radon Emissions From
Operating Mill Tailings (40 C.ER. Part 61 Subpart W). 79 Fed. Reg. 25388, May 2,
2014.

Dear Sir or Madam:

Below please find Supplement 3 to the October 29, 2014, comments on
Environmental Protection Agency (EPA) Proposed Revisions to National Emission
Standards for Radon Emissions From Operating Mill Tailings, 49 C.ER. Part 61 Subpart
W, Docket ID No. EPA-HQ- OAR-2008-0218; 79 Fed. Reg. 25388, May 2, 2014.
These comments are submitted by Uranium Watch and on behalf of Living Rivers and
Information Network on Responsible Mining.

These comments, though submitted after the October 29, 2014, close of the
Subpart W Revision comment period, are based on additional information regarding the
relationship between the Clean Air Act and 40 C.ER. Part 61, Subpart W. and
consideration of an important legal issue that the EPA failed to address in the EPA
Proposed Revisions to National Emission Standards for Radon Emissions From
Operating Mill Tailings (Proposed Rules). Considering the long time for the EPA to
develop the Proposed Rules and the numerous May 2, 2014, Federal Register Notice
inadequacies, the expectation of over a year to develop the Final Rule, Uranium Watch
requests that the EPA give full consideration to the following comments.


mailto:a-and-r-docket@epa.gov
mailto:a-and-r-docket@epa.gov
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THE CLEAN AIR ACT AND 40 C.E.R. PART 61 SUBPART W

1. Commenters provided comments in the applicability of Section 112(h) of the Clean
Air Act (CAA), as amended in 1990, in the October 29, 2014, Comments on Proposed
Rule: Revisions to National Emission Standards for Radon Emissions From Operating
Mill Tailing. Section II.1. of the comments asserted that under the provisions of Section
112(h) of the CAA, the EPA cannot establish a design, equipment, work practice, or
operational standard, or combination thereof (whether through the application of
maximum available technologies or generally available technologies) in lieu of an
emission standard unless the Administrator makes certain findings. If the EPA proposes
to establish a design, equipment, work practice, or operational standard, or combination
thereof, the Administrator must find that it is not feasible to prescribe or enforce an
emission standard, meaning that the the application of a measurement methodology is not
technologically and economically practicable. The Proposed Rules made no mention of
such a provision and did not make such findings.

2. The Clean Air Act of 1977. Public Law 95-95 - August 7, 1977. 91 STAT. 703.
Emission Standards for Hazardous Air Pollutants (Design or equipment standards, 42
U.S.C. 7412.). The Clean Air Act (CAA)of 1977 has language similar to the provisions
in Section 112(h) of the CAA as amended in 1990. Section 110 of the CAA of 1977
states:

Section 112 of the Clean Air Act is amended by adding the following new
subsection at the end thereof:

(e)(1) For purposes of this section, if in the judgment of the
Administrator, it is not feasible to prescribe or enforce an emission
standard for control of a hazardous air pollutant or pollutants, he
may instead promulgate a design, equipment, work practice, or
operational standard, or combination thereof, which in his judgment
is adequate to protect the public health from such pollutant or
pollutants with an ample margin of safety. In the event the
Administrator promulgates a design or equipment standard under this
subsection, he shall include as part of such standard such requirements as
will assure the proper operation and maintenance of any such element of
design or equipment.

(2) For the purpose of this subsection, the phrase ‘not feasible
to prescribe or enforce an emission standard’ means any situation in
which the Administrator determines that (A) a hazardous pollutant or
pollutants cannot be emitted through a conveyance designed and
constructed to emit or capture such pollutant, or that any requirement for,
or use of, such a conveyance would be inconsistent with any Federal,
State, or local law, or (B) the application of measurement methodology
to a particular class of sources in not practicable due to technological
or economic limitations.

(3) If after notice and opportunity for public hearing, and person
establishes to the satisfaction of the Administrator that an alternative
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means of emission limitation will achieve a reduction in emissions of any
air pollutant at least equivalent to the reduction in emissions of such air
pollutant achieved under the requirements of paragraph (1), the
Administrator shall permit the use of such alternative by the source for
purposes of compliance with this section with respect to such pollutant.

(4) Any standard promulgated under paragraph (1) shall be
promulgated in terms of an emission standard whenever it becomes
feasible to promulgate and enforce such a standard in such terms.
[Emphasis added.]

These provisions of the CAA of 1977 were applicable to the promulgation, or lack
of promulgation, of National Emission Standards for Radon Emissions From Operating
Mill Tailings in the 1980s. What is clear is that the EPA invoked Section 112(e) when
making a determination that the promulgation of an emission standard was not “feasible.”
However, in 1989, when the EPA promulgated a radon-222 emission standard for
“existing” impoundments and did not promulgate an radon-222 emission standard for
similar “new” impoundments, there was no mention of a finding that it was “not feasible
to prescribe or enforce an emission standard” for “new” impoundments (i.e., constructed
after December 1989).

3. There are statements made by the EPA in previous Federal Register Notices that
support the assertion above. Below are those statements:

3.1. Part 192: Environmental Standards for Uranium and Thorium Mill Tailings
at Licensed Commercial Processing Sites, 40 C.F.R. Part 192, 48 Fed. Reg. 45926;
October 14, 1983.1 Part 192 in 1983 contains statements the show that the EPA was
aware of the provisions in the CAA with respect the promulgation of Standard for
Radon-222 Emissions From Licensed Uranium Mills.

The October 1983 Part 192 Federal Register Notice contains a discussion of the
Relationship to the Clean Air Act Emission Standard Requirements. This section, page
45938, col. 3, at 3., to page 35939, states:

The Clean Air Act also requires that EPA provide public health protection
from air emissions from tailings piles. Further, EPA is publishing an
ANPR to consider additional control of radon emissions during the
operational phase of mills. This discussion relates to the disposal phase.

The Clean Air Act requires that the Administrator establish a standard at
the level which in his judgment provides an ample margin of safety to
protect the public health from hazardous air pollutants. The Agency
published proposed rules for radionuclides as National Emission Standards
for Hazardous Air Pollutants [NESHAPS] on April 6, 1983 (48 FR

15076). The proposed rule addressed all of the sources of emissions of

I https://blog.epa.gov/milltailingblog/wp-content/uploads/2009/12/48{r45926.pdf
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radionuclides that EPA had identified. The proposed rule either provided
standards for various source categories or proposed not to regulate them
and provided reasons for that decision.

In the proposed NESHAPS for radionuclides EPA did not propose
additional standards for uranium mill tailings, because the Agency
believed the EPA standards to be established under UMTRCA would
provide the same degree of protection as required by Section 112 of the
Clean Air Act.
skksk

The Clean Air Act specifies that the Administrator promulgate
emissions standards to protect the public health. The Administrator is
also authorized to promulgate design, equipment, work practice, or
operational standards, or a combination, if it is not feasible to
prescribe or enforce emission standards. The Administrator can
conclude that it is not feasible” if a hazardous pollutant cannot be
emitted through a conveyance or the use of the conveyance would be
contrary to laws, or if measurement methodologies are not practicable
due to technological or economic limitations. As noted above, we will
consider the need for such standards for the operational phase of
mills. [Emphasis added.] [Page 35939, col. 2 to col. 3.]

3.2. Environmental Protection Agency, 40 C.F.R. Part 61. National Emission
Standards for Hazardous Air Pollutants (NESHAPS): Regulations of Radionuclides;
Withdrawal of Proposed Standards. Standard for Radon-222 Emissions From Licensed
Uranium Mills; Proposed Rule and Announcement of Public Hearing; 51 Fed. Reg. 6382,
February 21, 1986. This Proposed Rule states, in part:

V. Summary of Proposed Standard.

Based on currently available information, EPA has determined that
is 1s not feasible to prescribe an emission standard for radon-222
emissions from uranium mills. Therefore, the Agency is proposing a work
practice standard to limit radon-222 emissions from license uranium mills.

Therefore, the EPA recognized that, if they did not prescribe an emission standard
for radon-222 emissions from uranium mills, it was necessary to determine that it was not
feasible to promulgate such a standard, as required under Section 1123(e) of the CAA.

3.3. Environmental Protection Agency, 40 C.F.R. Part 61. National Emission
Standards for Hazardous Air Pollutants (NESHAPS): Regulations of Radionuclides;
Withdrawal of Proposed Standards. Standard for Radon-222 Emissions From Licensed
Uranium Mills; Final Rule; 51 Fed. Reg. 34056 September 24, 1986. This Final Rule
states, in part:

IV. Summary of Proposed Standards. As noted earlier, EPA
published a proposed rulemaking regarding control of radon-222
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emissions from tailings piles at licensed sites on February 21 1986 (51 FR
6382). That notice announced that EPA was considering various work
practice standards for limiting such emissions based on its
preliminary conclusions that it is not feasible to set an emissions
standard, and that the nature of the risk involved warrants a regulatory
response. [Emphasis added.] [Page 34058, col. 2.]

kskok

The NRC questioned why EPA did not issue an emission
standard, such as already exists in NRC and State regulations, instead
of proposing a work practice standard. The Agency judges that it is
not feasible to prescribe an emission standard since most of the radon
emitted by a uranium mill comes from the surface of mill tailings
piles. A typical pile may be from a few to hundreds of acres in area, and
emissions from its surface cannot be controlled through conveyance
designed and constructed to emit or capture radon. It is also not practical
to accurately and consistently measure emissions because of the large size
of the tailings pile and the continued modifications of the pile that take
place during operations. For these and others reasons, a work practice
standard is being promulgated. [Emphasis added.] [Page 34059, col. 2.]
skskok

VI. Summary and Rationale of Final Rule. A. Summary
Based on currently available information, EPA has determined that is
not feasible to prescribe an emission standard for radon emissions
from uranium mills. [Emphasis added.] [Page 34060, col. 3.]

Therefore, with the 1986 Final Rule, the EPA did not issue an emission standard
and made a determination that is was not “feasible” to do so. Clearly, this determination
was responsive to the 1977 CAA Section 112(e) requirements.

3.4. Environmental Protection Agency, 40 C.F.R. Part 61. National Emission
Standards for Hazardous Air Pollutants: Regulations of Radionuclides; Proposed Rule
and Announcement of Public Hearing; 54 Fed. Reg. 9612, March 7, 1989.

This Proposed Rule proposed National Emission Standards for Radon Emissions
From Operating Mill Tailings at Subpart W. The EPA proposed 4 approaches to work
practice and design standards for operating mills. However, these approaches were not
accompanied by a finding that it was not feasible to prescribe an emission standard for
radon emissions from uranium mills. Somehow, the EPA forgot about the requirements
in Section 112(e) of the CAA.

3.5. Environmental Protection Agency, 40 C.F.R. Part 61. National Emission
Standards for Hazardous Air Pollutants: Regulations of Radionuclides; Proposed Rule
and Announcement of Public Hearing; 54 Fed. Reg. 9612, March 7, 1989.

This Proposed Rule proposed National Emission Standards for Radon Emissions
From Operating Mill Tailings at Subpart W. The EPA proposed 4 approaches to work
practice and design standards for operating mills. However, these approaches were not
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accompanied by a finding that it was not feasible to prescribe an emission standard for
radon emissions from uranium mills. Somehow the EPA forgot about the requirement in
Section 112(e) of the CAA.

3.6. Environmental Protection Agency, 40 C.F.R. Part 61. National Emission
Standards for Hazardous Air Pollutants: Regulations of Radionuclides; Final Rule and
Notice of Reconsideration; 54 Fed. Reg. 51654, December 15, 1989.

This Final Rule established National Emission Standards for Radon Emissions
From Operating Mill Tailings at Subpart W, along with standards for other Radionuclide
emission sources. The final rule established an emission standard for “existing” tailings
impoundments (constructed prior to December 1989). And, the EPA established work
practice and design standards for “new” tailings impoundments (constructed after
December 1989). The EPA did not make a finding that it was not feasible to prescribe an
emission standard for radon emissions from “new” impoundments. Somehow the EPA
forgot about the requirement in Section 112(e) of the CAA for such a finding. And, the
reality was that the EPA could not make such a finding after establishing an emission
standard for “existing” impoundments.

4. In sum:

4.1. The EPA made it clear in the October 1983 Part 192 Rulemaking and the
1986 Proposed and Final Rules that Section 112(e) of the 1977 CAA required that any
EPA decision not to promulgate a radon-222 emission standard for uranium mills needed
to be accompanied by a determination that such an emission standard was not feasible.
(However erroneous that determination may have been.)

4.2. With the 1989 Subpart W Rulemaking, the EPA failed to, and, in fact, could
not, make the determination required by Section 112(e) of the CAA of 1977 that is was
not feasible to promulgate an emission standard when they promulgated a design and
work practice standard for “new” tailings impoundments.

4.3. With the 2014 Subpart W Rulemaking, when the EPA proposed design and
work practice standards in lieu of emission standards for all tailings impoundments, in-
situ leach operations, and heap leach operations, the EPA failed to make the
determination required by Section 112(h) of the CAA of 1990 that is was not feasible to
promulgate an emission standard.

4.4. Therefore, it appears that the 1989 design and work practice standards for
“new” impoundments were promulgated contrary to the requirements of Section 112(e)
1977 CAA. It also appears that the 2014 Subpart W Proposed Rules are contrary to the
requirements of the Section 112(h) CAA of 1990, because ther EPA proposed design and
work practice standards without making a determination that emission standards were not
feasible.
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Thank you for your consideration of these comments.

Respectfully submitted,

Sarah Fields
Program Director
And on behalf of:
Jennifer Thurston
Director
Information Network for Responsible Mining
P.O. Box 27

Norwood, Colorado 81423

John Weisheit
Conservation Director
Living Rivers

P.O. Box 466

Moab, Utah 84532

cc: Rusty Lundberg, Utah DRC
Bryce Bird, Utah DAQ
Angilique Diaz, EPA Region 8
Reid Rosnick, EPA
Caryn Mullerieile,EPA
Andera Cherepy, EPA
Tom Peake, EPA
Daniel Schultheisz, EPA
Susan Stahle, EPA
Jonathan Edwards, EPA
Mike Flynn, EPA
Elliott Zenick, EPA
Wendy Blake, EPA
Davis Zhen, EPA
Lena Ferris, EPA
Tim Brenner, EPA
Charlie Garlow, EPA
Stuart Walker, EPA
Steve Hoffman, EPA
Marilyn Ginsburg, EPA
Bob Dye, EPA
Gina McCarthy, EPA
Janet McCabe, EPA
Avi Garbow, EPA
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Cynthis Giles, EPA
Michael Goo, EPA
Mathy Stanislaus



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:32 AM

To: Thornton, Marisa

Subject: Fw: Supplement 3 to Comments on EPA Subpart W Rulemaking
Attachments: UW_EPA_SubpartWComments_Supplement3.150115.pdf

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:08 AM

To: Collections.SubW

Subject: FW: Supplement 3 to Comments on EPA Subpart W Rulemaking

From: sarah@uraniumwatch.org [mailto:sarah@uraniumwatch.org]

Sent: Thursday, January 15, 2015 2:52 PM

To: A-AND-R-DOCKET

Cc: Rosnick, Reid; Phil Goble; rlundberg@utah.gov; Diaz, Angelique; Stahle, Susan; Peake, Tom; Flynn, Mike; Muellerleile,
Caryn; Edwards, Jonathan; Zenick, Elliott; Blake, Wendy; Cherepy, Andrea; Benner, Tim; Ferris, Lena; Garlow, Charlie;
Walker, Stuart; Hoffman, Stephen; Ginsberg, Marilyn; Brozowski, George; Hooper, Charles A.; McCabe, Janet; Garbow,
Avi; Giles-AA, Cynthia; Michael Goo; Stanislaus, Mathy; Bob Dye

Subject: Supplement 3 to Comments on EPA Subpart W Rulemaking

Dear Sir or Madam,

Attached please find Supplement No. 3 to the Uranium Watch et al. October 29, 2014, comments on the
Environmental Protection Agency Proposed Revisions to National Emission Standards for Radon Emissions
From Operating Mill Tailings, 49 C.F.R. Part 61 Subpart W, Docket ID No. EPA—HQ— OAR—-2008-0218 (79
Fed. Reg. 25388, May 2, 2014).

Sincerely,

Sarah Fields
Program Director
Uranium Watch
P.O. Box 344
Moab, Utah 84532



Uranium Watch

76 South Main Street, # 7 | P.0. Box 344
Moab, Utah 84532
435-260-8384

January 13, 2015
via electronic mail

Air and Radiation Docket
Environmental Protection Agency
Mailcode: 2822T

1200 Pennsylvania Ave., NW
Washington, D.C. 20460
a-and-r-docket@epa.gov

Re: Docket ID No. EPA-HQ- OAR-2008-0218. Supplement No. 2 to Comments on
Proposed Rule: Revisions to National Emission Standards for Radon Emissions From
Operating Mill Tailings (40 C.ER. Part 61 Subpart W). 79 Fed. Reg. 25388, May 2,
2014.

Dear Sir or Madam:

Below please find Supplement 2 to the Uranium Watch et al. October 29, 2014,
comments on Environmental Protection Agency (EPA) Proposed Revisions to National
Emission Standards for Radon Emissions From Operating Mill Tailings, 49 C.F.R. Part
61 Subpart W, Docket ID No. EPA-HQ- OAR-2008-0218. 79 Fed. Reg. 25388, May 2,
2014. These comments are submitted by Uranium Watch and on behalf of Living Rivers
and Information Network on Responsible Mining.

These comments, though submitted after the October 29, 2014, close of the
Subpart W Revision comment period, are based on new information provided by Energy
Fuels Resources (USA) Inc. and consideration of important issues that were not
adequately addressed in the EPA Proposed Revisions to National Emission Standards for
Radon Emissions From Operating Mill Tailings (Proposed Rules). Considering the long
time for the EPA to develop the Proposed Rules and the numerous May 2, 2014, Federal
Register Notice inadequacies, the expectation of over a year to develop the Final Rule,
Uranium Watch requests that the EPA give full consideration to the following comments.
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COMMENT ON ENERGY FUELS RESOURCES INC. SUBPART W COMMENTS.

Considering the importance of the proposed Subpart W regulations as they apply
to the White Mesa Uranium Mill, which is owned and operated by Energy Fuels
Resources (USA) Inc. (Energy Fuels), it is reasonable for an interested party to submit
comments on Energy Fuels’ “Comments on Proposed Revisions to 40 CFR Part 61 -
Subpart W, National Emission Standards for Radon Emissions from Operating Uranium
Mill Tailings,” submitted to the EPA on October 29, 2014, as part of the Subpart W
Rulemaking. Energy Fuels brought forward important information about the operation of
the White Mesa Mill and heap leach operations that were not part of the Proposed Rules
or supporting background documents. Energy Fuels has also made some statements and
proposed changes to Subpart W that must be addressed.

1. Water Cover Over Evaporation Ponds (Sec. 1.1, page 1). Energy Fuels provides a
number of arguments against the proposed use of 1-meter of liquid to limit the radon
emissions from liquid impoundments.

Most of their arguments are sound. However, they maintain that the radon
emissions from the liquid impoundments are minimal. There is no mention of the EPA
Risk Assessment! that found that there are 7 pCi/m2-sec for every 1,000 pCi/L of radium
in the liquid impoundments at White Mesa. Energy Fuels failed to use the 20132 and
2014 3 data on the radium content of the liquids in Cell 1, Cell 3, Cell 4A, and Cell 4B
that was submitted to the Utah Division of Radiation Control, along with the EPA Risk
Assessment formula, to determine the radon flux from the fluids in these impoundments.
Therefore, Energy Fuels did not provide a accurate assessment of the radon emissions
from water covers and effluent impoundments at the White Mesa Mill. See Uranium
Watch et al. Supplement No. 1 to Comments on Proposed Rule: Revisions to National
Emission Standards for Radon Emissions From Operating Mill Tailings, January 6, 2015.

2. Definition of 11e.(2) Byproduct Material (Sec. 1.2, page 2).
Commenters agree that Subpart W should have the same definition of byproduct

I Risk Assessment Revision for 40 CFR Part 61 Subpart W — Radon Emissions from Operating
Mill Tailings Task 5 — Radon Emission from Evaporation Ponds; S. Cohen and Associates,

November 9, 2010; Table 6, page 17. http://www.epa.gov/radiation/docs/neshaps/subpart-w/
riskassessmentrevision.pdf

22013 Annual Wastewater Monitoring Report; Groundwater Quality Discharge Permit
UGW370004, White Mesa Uranium Mill, November 1, 2013.

http://www.deq.utah.gov/businesses/E/energyfuels/docs/2013/12Dec/
2013 AnnualTailingsReportFinal.pdf

32014 Annual Wastewater Monitoring Report; Groundwater Quality Discharge Permit
UGW370004, White Mesa Uranium Mill, November 24, 2014.
http://www.deq.utah.gov/businesses/E/energyfuels/docs/2014/12Dec/
TailingsReport2014 Annual.pdf



http://www.epa.gov/radiation/docs/neshaps/subpart-w/
http://www.epa.gov/radiation/docs/neshaps/subpart-w/
http://www.deq.utah.gov/businesses/E/energyfuels/docs/2013/12Dec/
http://www.deq.utah.gov/businesses/E/energyfuels/docs/2013/12Dec/
http://www.deq.utah.gov/businesses/E/energyfuels/docs/2014/12Dec/
http://www.deq.utah.gov/businesses/E/energyfuels/docs/2014/12Dec/
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material as in the Atomic Energy Act of 1954, as amended, and EPA and Nuclear
Regulatory Commission (NRC) regulation.

3. Definitions of “Operation” and “Closure Period” (Sec. 1.3, page 2).

3.1. Subpart W defines “operation” at Section 61.251(e): “Operation means that
an impoundment is being used for the continued placement of new tailings or is in
standby status for such placement. An impoundment is in operation from the day that
tailings are first placed in the impoundment until the day that final closure begins.” Part
192, § 192.31(p) has a slightly different definition of “operation(al)”: “Operational
means that a uranium mill tailings pile or impoundment is being used for the continued
placement of uranium byproduct material or is in standby status for such placement. A
tailings pile or impoundment is operational from the day that uranium byproduct material
is first placed in the pile or impoundment until the day final closure begins.” These 2
related EPA regulations should have the same definition of “operation” (or “operational’).
The EPA should use the definition in Part 192, which clearly states that it is uranium
byproduct material that is placed in the impoundment.

3.2. The EPA must also provide a definition of “operation” of a heap leach pile.
All aspects of a heap leach operation, including the placement of the ore on the leach pad,
should be regulated under Subpart W. The definition of “operation” for heap leach piles
commences when ore is moved onto the heap leach operation site, so it includes
emissions from the ore during storage and transportation on site and emissions from the
ore from the time it is first placed on the heap leach pad. The operation of a conventional
uranium mill or heap leach operation should commence when radon producing materials
are brought onto the site for processing.

3.3. Energy Fuels proposes revisions to the definition of “closure period” and
proposes that “the closure period from a conventional and non-conventional would begin
when the licensee provides written notice to EPA and the Unites States Nuclear
Regulatory Commission (NRC) or NRC Agreement State that the impoundment is no
longer being used for the continued placement of tailings sands from process operations
and is no longer on standby for such placement.” Similarly, Energy Fuels proposes that
“a non-conventional impoundment would be considered to be in operation so long as it is
being used for evaporative or holding purposes or is on standby for such purposes, and
the closure period for a non-conventional impoundment would start upon written notice
from the licensee that the impoundment is no longer being used for evaporative or
holding purposes and is no longer on standby for such purposes.”

Commenters agree with Energy Fuels that there should be written notice to
initiate closure. However, more actions must be taken before “closure” can commence:
1) Agency approval of the closure plan and reclamation plan; 2) incorporation of the
appropriate reclamation milestones associated with the closure of an impoundment
(including dewatering of the impoundment, placement of an interim cover, and placement
of the final radon barrier), pursuant to 10 C.F.R. Part 40 Appendix A, Criterion 6A(1);
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and 3) a license amendment initiating the closure period. A conventional impoundment
cannot enter closure unless the required milestones are incorporated into the license.

4. Other Definitions: The EPA should incorporate the Part 192 definitions of “Closure
plan,” “Tailings Closure Plan (Radon),” and “Milestone” in Subpart W.

5. Proposed Application of Subpart W to Heap Leach Facilities (Sec. 1.5, page 3).
Energy Fuels claims that 1) Subpart W does not apply to process operations, but only to
tailings that have been finally disposed of after processing, and hence cannot impact
processing; 2) Subpart W should apply only to tailings impoundments and 11.e.(2)
byproduct material and [do] not extend to regulating process operations; 3) once process
operations have ceased at a conventional heap leach facility, the fully leached ore would
become 11e.(2) byproduct material, but the facility would then go into closure in place
and be subject to the requirements of 10 CFR Part 40 Appendix A; and 4) hence, there is
no place for regulation under Subpart W at conventional heap leach facilities, other than
any non- conventional impoundments that may exist at those facilities.

However, there is nothing in the Clean Air Act that would limit the regulation of
radon from licensed uranium mills only to 11e.(2) byproduct material. The EPA has the
authority to establish an emission standard for any aspect of a uranium recovery
operation that emits radon, not just impoundments that contain 11e.(2) byproduct
material. This would include all phases of a heap leach operation, from the time ore is
received at the site through the closure period. The EPA should re-title Subpart W to
read: “National Emission Standards from Licensed Uranium Mills,” or a similar title that
indicates that Subpart W applies not just to radon emissions from “tailings,” which are
not defined in Subpart W.

6. ISR Facilities (Sec. 1.6, page 4). Energy Fuels believes that water in reservoirs used
to store treated process water prior to discharge under 40 C.F.R. § 440.32(b) should not
be subject to Subpart W requirements, even though the treated water in these reservoirs
could be considered to contain 11e.(2) byproduct material and, hence, could be
considered to be subject to the requirements of Subpart W.

Commenters believe that the EPA should not exempt these ponds and should
require these ponds to meet the construction standards in 40 CFR 61.252(c), because the
radium content could increase during evaporation and leakage of fluids should be
prevented by requiring the same construction and radon emission standards as for other
fluid impoundments at ISLs. Currently the EPA is looking at groundwater standards for
ISLs under the provisions of 40 C.F.R. Part 192 and has proposed new rules. High
standards for the construction of all ponds at ISLs means a reduced potential for leaks
and ground and surface water contamination.

7. WATER COVER OVER EVAPORATION PONDS, Sec. 2, page 5. Energy Fuels
agrees with EPAs position “that there be no maximum area requirement for the size of
evaporation or holding ponds since the chance of radon emissions is small, and that there
be no limit on the number of such ponds” or the size.
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Recent Energy Fuels’ data on the radium content of liquid effluents at the White
Mesa Mill and EPA’s’ determination that for the Mill there are 7 pico curies per meter per
second (7 pCi/m2-sec) for very 1,000 piCi of radium per liter* shows that the radon
emissions from evaporation ponds (non-conventional impoundments) and liquid covers
and ponds on conventional impoundments at the Mill are far from “small.” Therefore,
there should be a maximum limit on the total number of acres of evaporative/holding
capacity at a uranium recovery facility, since those ponds have the potential to emit high
levels of radon. This limit should include impoundments designed to be used as liquid
effluent retention ponds, impoundments designed for the permanent disposal of solid
tailings that are being used initially to hold liquid effluents, and solid tailings that are
fully or partially covered by liquid raffinates.

The EPA must also apply a radon emission standard and compliance requirements
for such liquid impoundments. The EPA must no longer allow the unmonitored and
unregulated emission of radon from these radium-laden fluids. In sum, the EPA must
totally rethink and reevaluate all of its assumptions related to the radon emissions from
liquid impoundments at conventional uranium mills.

Also, large evaporation ponds at ISLs increase the potential for ground and
surface water contamination when there is leakage of the ponds.

8. DEFINITIONS OF “OPERATION” AND “CLOSURE PERIOD,” (Sec. 4, page 12 -
19).

8.1. Energy Fuels brings forth some important issues regarding the definition of
“operation” and “closure period.” Energy Fuels also describes mill operation practices as
they relate to conventional tailings impoundments and evaporation/holding ponds.
Energy Fuels states that it is “important to distinguish between site closure and the
closure of a particular tailings impoundment, and to distinguish between a tailings
impoundment ceasing to be in operation, as distinct from the entire Mill facility ceasing
to be in operation.”

Commenters agree. One of the problems with the Proposed Rulemaking is that
the EPA failed to describe, examine, clarify, and consider the various operational realities
at licensed uranium mills throughout all phases of a mill’s life.

8.2. Energy Fuels sates (Sec. 4.1(a), page 12): “During operations, the primary
function of the tailings impoundment will be to receive or be on standby to receive mill
tailings sands for disposal.”

This statement and, if EPA agrees, brings up the question of whether a tailings
impoundment can be considered to be on “standby” if it can no longer “receive mill
tailings sands for disposal.” For example, the Shootaring Canyon Mill has been on
“standby” since 1982. Most of the 11e.(2) byproduct material in the single tailings
impoundment comes from the disposal of waste, equipment, and materials from the

4 Risk Assessment Revision for 40 CFR Part 61 Subpart W — Radon Emissions from Operating
Mill Tailings Task 5 — Radon Emission from Evaporation Ponds; S. Cohen and Associates,
November 9, 2010; Table 6, page 17.
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cleanup of the Hydro Jet heap-leach operation. Because the impoundment does not meet
the current standards for a conventional impoundment, the licensee would have to
construct a new impoundment for the disposal of “mill tailings sands.” So, the
impoundment is not on standby to receive future tailings from the processing of ore, it is
on standby to receive over 100,000 tons of material from the cleanup and reclamation of
the old mill and mill site. So, the definition of what, exactly, constitutes standby and how
long can a mill reasonably be on standby must be examined in the context of the
rulemaking. Also, the EPA must limit the time that a mill can remain on standby. Is over
30 years a reasonable time frame for a mill to remain on standby without final
reclamation?

8.3. Energy Fuels discusses the fact that uranium mills can be licensed to directly
dispose of 11e.(2) byproduct material generated at third-party in situ leach (ISL) or other
facilities after closure. This is allowed under 10 C.E.R. Part 40 Appendix A, Criterion 6A
(3) by a specific license amendment.

This possibility must be discussed in the Proposed Rulemaking. Commenters
assert that the EPA must also regulate the emission of radon from areas left open to
receive additional materials during the closure period. This is one of many reasons why
the EPA must require compliance with a radon emission standard of 20 piCi/m?2-sec
throughout the closure period.

8.4. Energy Fuels (Sec. 4.1(b), page 13) describes the closure process for a single
impoundment and states: “Once processing operations have ceased and no further tailings
will be disposed of in the impoundment, interim cover will be placed over the portions of
the impoundment that are filled up, to the extent such cover has not already been placed
on the impoundment. This will allow the radon flux from the impoundment to be 20 pCi/
m2-s or less averaged over the entire impoundment during the closure process, and will
prepare the impoundment for the dewatering process.”

This statement is somewhat confusing because there is currently no EPA
requirement to assure that the radon flux from the impoundment will be 20 pCi/m2-s or
less averaged over the entire impoundment during the closure process. for “existing and
“new” impoundments. This statement demonstrates that Energy Fuels believes that such
a requirement is acceptable.

8.5. Energy Fuels (Sec. 4.1(c), pages 14 to 15) discusses Phased Closure of One
Cell at a Time. Energy Fuels discussion appears to assume that any interim cover is
placed on an impoundment after operation ceases and during closure.

This is not so; for example, clean materials have been placed on both Cells 2 and
3 at the Energy Fuels’ White Mesa Mill during the operational period. By the time the
Utah Division of Radiation Control issued a July 23, 2014, Order stating that Cell 2 was
in closure, there were no remaining liquids on the impoundment and the whole
impoundment was covered with interim cover materials. Energy Fuels also states that
Cell 3 has an interim cover over most of the impoundment. That means that placement of
some of the interim cover occurs prior to closure.
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8.6. Energy Fuels (Sec. 4.1(c), page 15) describes activities that would or might
take place when an impoundment is in closure: interim cover; dewatering; disposal of
11e.(2) byproduct material from other sites; “disposal of on-site generated trash,
discarded piping and equipment, containers, drums, laboratory waste, used personal
protection equipment, construction debris, any potential groundwater restoration liquids
and residues”; and disposal of other liquid and solid materials.

However, without an approved closure plan for the impoundment and without
reclamation milestones, there is no way to know what “closure” for a specific
impoundment will entail. That is why the EPA must require that there be an approved
closure plan and reclamation milestones for an impoundment before the closure period
commences.

8.7. Energy Fuels assumes that only tailings from the processing of ore are
disposed of in a tailings impoundment during operation. That is not the case, other
11e.(2) byproduct materials from ISL operations have been disposed of in operational
tailings impoundments, as has waste from the processing of materials other than “ore.”
So, it would be incorrect to state the operation is the time when only tailings sands are
being disposed of in the impoundment or the impoundment is in standby for such
placement.

8.8. Energy Fuels (Sec. 4.2, page 16) states that the definitions of “operation” and
“closure period” definitions “have been established by EPA and are intended to delineate
when the schedule begins for key radon closure milestone activities, such as wind-blown
tailings retrieval and placement on the impoundment, interim stabilization (including
dewatering or the removal of freestanding liquids and re-contouring) and emplacement of
a permanent radon barrier.”

This may be Energy Fuels’ position, but the reality is that when closure for Cell 2
at the Energy Fuels White Mesa Mill commenced on July 23, 2014, there were no
schedules “for key radon closure milestone activities, such as wind-blown tailings
retrieval and placement on the impoundment, interim stabilization (including dewatering
or the removal of freestanding liquids and re-contouring) and emplacement of a
permanent radon barrier.” Further there is no definition of “closure period” in Subpart W.
Therefore, Subpart W must define “closure period” and must require that closure period
cannot commence until there is a closure plan for the mill and individual impoundment
that is closing and applicable reclamation milestones have been incorporated into the
license.

9. Recommended Definitions of “Operation” and “Closure Period” (Sec. 4.3, pages 16 to
19): Energy Fuels proposes several amendments to the EPA Subpart W definitions.

Commenters agree that accurate and precise definitions are important to the
Subpart W regulatory program and should reflect reality. Current Subpart W regulations
are inadequate. Over the years the definitions have left way too much to the imagination.
Commenter will not propose replacement definitions, but will discuss problems with the
proposed definitions.
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9.1. “Operation.” An operational conventional impoundment (at a conventional
mill) has and will receive both tailings solids (sands and slimes), processing fluids, and
ISL waste. Therefore it would not be accurate to define operation as the period for
placement of only “tailings.” Also, this does not account for the fact that conventional
impoundments are sometimes initially used for the containment and evaporation of
processing effluents and other liquids.

9.2. The EPA must develop specific definition for “operation” at a heap leach
operations so that all phases of a heap leach operation, from the receipt of ore at the site
to commencement of closure, are included in the definition.

9.2. “Standby.” A tailings impoundment should not be considered to be on
standby if the licensee can no longer use it to dispose of tailings during mill operation; for
example, the Shootaring Canyon Mill impoundment. There must be a time limit on the
“standby” period. A mill or impoundment must not be allowed to remain on “standby”
for over 30 years.

9.3. “Closure Period.” Energy Fuels proposes a new definition of “closure
period.”

First of all, if the EPA includes a definition of “closure period” in Subpart W, Part
192 should be amended so that the definitions are the same. Energy Fuels proposes that
the closure period begin with the date that the owner or operator provides a written notice
to the Administrator and to the Nuclear Regulatory Commission or applicable NRC
Agreement State.

Commenters agree that there should be a written notice to the Administrator and
NRC or applicable Agreement State. However, that notice should accompany a license
amendment request. This should trigger a notice and comment period and eventual
amendment to the license. Closure should commence when the license and, if applicable,
Groundwater Discharge Permit, are amended to reflect the closure status of the mill or
specific impoundment. Further, the closure period cannot commence until the license has
been amended to include the approved closure plan and the applicable reclamation
milestones. Until the license has been amended to change the status of the mill or
impoundment to closure and the closure plan and applicable reclamation milestones have
been incorporated into the license (as required by 10 C.E.R. Part 40 Appendix A,
Criterion 6A), closure should not commence. An example of how closure should not
commence, is the recent “closure” of White Mesa Cell 2. The White Mesa Mill license
and Ground Water Discharge Permit have not been amended to 1) reflect the closure of
Cell 2, 2) approve the closure plan, and 3) incorporate reclamation milestones.

10. Cell 3 at the White Mesa Mill (Sec. 4.4, page 19).
10.1. Energy Fuels discusses the status of Cell 3 and the EPA’s justification for

eliminating the distinction between “existing” and “new” conventional impoundments.
Commenters believe that Cell 3 cannot “close” until the Mill license is amended
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to change the status of Cell 3 and the closure plan and reclamation milestones are
incorporated into the license, pursuant to Criterion 6A. Further, if Energy Fuels wishes to
continue to dispose of ISL waste during closure, the Mill license be amended to authorize
that disposal. Additionally, Cell 3 should enter closure as long as Cell 3 does not meet
the current Subpart W emission standard and there are high levels of radon emissions
from the solutions pond on top of the impoundment, estimated to be 573.3 pCi/m2-sec in
20135 and 137.9 pCi/m?2-sec in 201469.

10.2. Whether or not Cell 3 is in closure in the near future, the tailings
impoundments at the Shootaring Canyon and Sweetwater Mill do not meet the design
standards for “new” impoundments in 40 C.E.R. §61.252(b)(1). Therefore, the EPA
cannot claim that all “existing” operational tailings impoundments meet the standards for
“new” impoundments.

11. HEAP LEACH FACILITIES (Sec. 6, page 22 to 37).

Commenters appreciate the more detailed description of heap leach operations
provided by Energy Fuels. Such a complete description was missing in the EPA
Proposed Rules and background documents.

11.1. EPA Jurisdiction Under Clean Air Act Limited to 11e.(2) Byproduct
Material (Sec. 6.2 a), page 23). Energy Fuels asserts that “EPA’s jurisdiction under the
Clean Air Act is therefore limited to 11e.(2) byproduct material as defined in the AEA.”
Their basis for this assertion is a section of the Atomic Energy Act (AEA) (Section 275
(e)), which states: “Nothing in this Act applicable to byproduct material, as defined in
section 11e.(2) of this Act, shall affect the authority of the Administrator under the Clean
Air Act of 1970, as amended, or the Federal Water Pollution Control Act, as amended.”

Energy Fuels misinterprets the AEA and its impact on the provisions of the CAA.
Energy Fuels errs when claiming that regulation of heap-leach process operations under
the CAA would be in violation of Section 275 of the AEA.

The AEA states that the AEA provisions applicable to 11e.(2) byproduct material
do not limit the authority of the Administrator under the CAA of 1970 (as subsequently
amended). However, the AEA does not limit the authority of the CAA over other
radionuclide sources (including radon emission sources) that may or may not fall under
the authority of the AEA. Just because the AEA does not limit the CAA jurisdiction over
11e.(2) byproduct material, it does not follow that the AEA limits the CAA jurisdiction to
just 11e.(2) byproduct material.

5 Uranium Watch et al., Comments on Proposed Rule: Revisions to National Emission Standards
for Radon Emissions From Operating Mill Tailings (40 C.F.R. Part 61 Subpart W). 79 Fed. Reg.
25388, May 2, 2014; Sec. 45.11, Table 1, page 58. October 29, 2014. Docket ID No. EPA-HQ-
OAR-2008-0218.

6 Uranium Watch et al., Supplement No. 1 to Comments on Proposed Rule: Revisions to National
Emission Standards for Radon Emissions From Operating Mill Tailings (40 C.F.R. Part 61
Subpart W), 79 Fed. Reg. 25388, May 2, 2014. January 6, 2014.
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Further, the NRC and authorized Agreement States regulate more than just 11e.(2)
byproduct material at licensed uranium recovery operations. The whole uranium
recovery operation is regulated, and has been regulated since the AEA of 1946, except
that the 11e.(2) byproduct material was not regulated to provide for perpetual storage and
maintenance of that material until the AEA was amended by the Uranium Mill Tailings
Radiation Control Act of 1978.

NRC and Agreement States regulation of a uranium recovery operation includes
construction and maintenance, radiological and non-radiological exposure to workers and
the public, ore handling and storage after it arrives at the site, well fields, processing,
impacts to the onsite and offsite environment, ore processing, yellowcake handling,
reclamation, and many other operational and site aspects. Therefore, the AEA does not
limit the NRC or Agreement State regulatory authority to just 11e.(2) byproduct material,
nor does the CAA limit the EPA’s authority to just 11e.(2) byproduct material at licensed
uranium recovery operations.

11.2. Conventional Heap Leach Facilities, On-Off Heap Leach Facilities, and Vat
Leach Facilities (Sec. 6.2 b), ¢), and d), pages 24 to 26).

Contrary to assertions by Energy Fuels, EPA’s jurisdiction under the Clean Air Act
is NOT limited to 11e.(2) byproduct material as defined in the AEA. Nor is the NRC or
Agreement State’s jurisdiction limited to 11e.(2) byproduct material at a licensed uranium
recovery facility. Therefore, the whole discussion of what is or is not 11e.(2)
byproduct material at a heap-leach facility is irrelevant for the discussion of applying
Subpart W radon emission standards to a heap-leach operation.

The EPA has the authority and the obligation under the CAA to establish radon
(and other radionuclide) emission standards for all sources of such emissions at a licensed
uranium recovery heap-leach operation. This would include emissions from all aspects of
the heap-leach operation, including 1) ore transportation and storage on site; 2) ore
loading; 3) ore leaching and resting; 4) cells for curing, rinsing, and draining of the ore;
5) vats; 6) loading and transportation of pregnant solution; 7) onsite solvent extraction or
ion exchange; 8) and excavation of fully leached ore from the final operations stage to the
permanent waste repository.

Additionally, the EPA has the authority and obligation to establish standards,
including a radon emission limit, for the various ponds associated with a heap leach
operation. These are described in Sec. 6.10 (pages 34 to 35) in Energy Fuels Comments.
These ponds include: 1) collection pond for containment of uranium-rich (and radium-
rich) aqueous solution, 2) raffinate pond joined to the collection pond for storage of
uranium-depleted (but radium-rich) aqueous solution, and 3) holding pond for temporary
storage of uranium-depleted (but radium-rich) aqueous process waste streams,
evaporation of waste streams, and containment of runoff from the entire HLF footprint
area under the design storm event. The estimated total acreage for these ponds is 7.5
acres and estimated volume is 43.3 million gallons of radium-laden solutions.
Unfortunately, there is no mention of these liquid effluent ponds in the Proposed Rules.

There must be a limit on the radon emissions from these solutions, which can be
demonstrated on a site specific basis using a formula and data on the radium content of
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the solutions. If necessary to demonstrate compliance, the EPA must require the removal
of radium from these effluents.

The EPA must characterize and regulate the radionuclide emissions, including
radon, from all aspects of a heap-leach operation. Additionally, Section 112(h) of the
CAA does not authorize the establishment of a work-practice or design standard in lieu of
an emission standard unless the Administrator determines that establishing and enforcing
an emission standard is not feasible. The Administrator has not made such a finding with
respect heap-leach facilities.

11.4. Recommendations (Sec. 6.2 €), page 26).
The EPA must broadly a heap-leach facility, so that all operational aspects of the
facility potentially fall Subpart W radon and other radionuclide emission standards.

12. HEAP LEACH FACILITIES (Sec. 6.2 to 6.12., pages 27 to 37). Just in case the
EPA determines that they do have jurisdiction over the heap-leach operations under the
CAA, Energy Fuels provided additional comments and proposals.

12.1. 30% Moisture Content Requirement (Sec. 6.4 to 6.7, pages 27 to 32).

It is apparent from Energy Fuels comments that the proposed 30% moisture
content requirement is not feasible. However, the EPA has not found that establishing a
radon emission standard and means to comply with that standard is not feasible. As
stated above, Section 112(h) of the CAA does not authorize the establishment of a work-
practice or design standard in lieu of an emission standard unless the Administrator
determines that establishing and enforcing an emission standard is not feasible.

12.2. Alternatives to 30% Moisture Content Requirement (Sec. 6.8, page 32 to
33). Energy Fuels proposes design and operational methodologies for conventional and
on-off heap-leach facilities. Energy Fuels proposes placement of a gravel layer over
stacked ore within a few weeks of ore placement. They believe that “any such process
operations requirements should properly be imposed by NRC or the applicable
Agreement State as conditions in the facility’s license, and not by EPA under Subpart W.”

These methodologies, if required by under Subpart W, would require the EPA to
acknowledge that they had regulatory authority over various phases of heap leach
operations, starting with the placement of the ore on the heap leach pad. Commenters
believe that the EPA has that authority. Also, there is no guarantee that the EPA and NRC
will promulgate new regulations on the operation of heap leach operations. Neither
agency has announced their intention of developing such rules.

12.3. As discussed above, Section 112(h) of the CAA requires the establishment
of an actual emission standard for a specific emission source unless the Administrator
finds that the establishment of such an emission standard is not feasible.

12.4. Based on Energy Fuels proposal, it appears that it would be feasible to
monitor the radon emissions on top of the ore after the placement of the last gravel cover
and during operation and closure.



EPA Air and Radiation Docket No. EPA-HQ- OAR-2008-0218 13
January 11, 2015

12.5. Energy Fuels discusses the issue of placement of heap leach operations at
the same site as a conventional mill. They believe that “a mill facility should be allowed
to have two active tailings impoundments and two active conventional [heap leach
facilities] at or near the same location.”

The EPA did not address this situation in the Proposed Rules, nor did the EPA
address the situation of 2 operational heap leach operations and another impoundment(s)
for the disposal of the spent ore. Also, the EPA has not addressed the situation with
multiple heap leach piles, some in operation and some in closure —all emitting
unmonitored and unregulated amounts of radon. If the EPA agrees that a facility could
have 2 operational heap leach piles and 2 operational conventional impoundments, the
EPA must remember that under the Proposed Rules, the radon emissions from these piles
and impoundment will not be monitored and subject to any radon emission standard and
compliance requirements. In addition to operational piles and conventional
impoundments, there will be non-conventional impoundments for storage and
evaporation of solutions (with no limit on size or number), pond(s) for storage of
pregnant heap leach solutions, and heap leach piles and conventional impoundments
undergoing closure. Under the EPA Proposed Rules, none of these impoundments and
piles will be subject to a radon emission standard under the CAA. All of these
possibilities should have been examined by the EPA in the Proposed Rules.

It is clear that the EPA must establish a radon emission standard for all piles and
impoundments at conventional mills and heap leach operations during operation and
closure. There must be limits on the number of piles and impoundment in operation and
closure. The EPA should not permit the establishment of a heap leach operation at a
conventional mill. The EPA must establish a radon emission standard for an
impoundment that receives spent ore at a licensed heap leach facility. These limits and
standards must be part of Subpart W. It would take years for the EPA and NRC to amend
40 C.ER. Part 192 and 10 C.ER. Part 40, as proposed by Energy Fuels.

12.6. Operational Life of a Heap Leach Facility (Sec. 6.9, pages 32 to 33).
Energy Fuels supports EPA’s position that the processing life of heap leach operation
commences when the lixiviant is first placed on the heap leach pile and ends the time of
the final rinse, when the closure period would commence.

Commenters assert that the operational life should commence when the ore is first
brought to the site of the heap leach operation. Closure cannot commence until the
license is amended to change the status of the pile and unless there is an approved closure
(reclamation) plan and reclamation milestones in place. Additionally, the EPA must
establish radon emission standards for heap leach piles during closure. Energy Fuels
states that the closure period may last many years and mentions the placement of an
interim cover, but there is no requirement to do so before closure commences. The EPA
has the authority and the obligation under the CAA to require compliance with a radon
emission standard for heap leach piles during closure.
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13. ISR FACILITIES (Sec. 7, pages 37 to 39).

13.1. Treated Waste Water Should Not be Subject to Subpart W (Sec. 7.1, page 38
to 39).

Energy Fuels request that the EPA not regulate reservoirs that contain treated
water at ISL operations as non-conventional impoundments, even though they contain
11e.(2) byproduct material. Commenters do not agree with Energy Fuels position.

13.2. Radon Attenuation and Control at ISR Facilities (Sec. 7.2, page 39).

Energy Fuels claims that the radon emissions from non-conventional
impoundments at ISL facilities are minimal and are a small fraction of the total radon
emissions at an ISL facility. However, that is not a basis for not establishing an emission
standard and requiring compliance with that standard. The fact that there are other radon
emission sources at ISL operations is the reason that the EPA must also establish its
authority over those emissions under Subpart W.

14. Application of Subpart W to Evaporation or Holding Ponds (Sec. 9.1, page 41).

Energy Fuels asserts that the EPA should not establish regulatory authority over
holding and evaporations ponds because they emit little radon and do not pose a health
and safety risk. Commenters disagree. As recently documented, the holding and
evaporation ponds at the White Mesa Mill emit high levels of radon and pose a health and
safety risk.

Energy Fuels also states that they disagree with the Proposed Rules “statement
that EPA has consistently maintained that evaporation and holding ponds meet
applicability criteria for Subpart W.” Commenters would agree with Energy Fuels in that
respect. The EPA never regulated evaporation and holding ponds in accordance with the
Subpart W requirements and mislead the public regarding the high levels of radon
emissions from those solution ponds and impoundments at the White Mesa Mill.

Thank you for your consideration of these comments.

Respectfully submitted,

Sarah Fields
Program Director
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And on behalf of:

Jennifer Thurston

Director

Information Network for Responsible Mining
P.O. Box 27

Norwood, Colorado 81423

John Weisheit
Conservation Director
Living Rivers

P.O. Box 466

Moab, Utah 84532

cc: Rusty Lundberg, Utah DRC
Bryce Bird, Utah DAQ
Angilique Diaz, EPA Region 8
Reid Rosnick, EPA
Caryn Mullerieile,EPA
Andera Cherepy, EPA
Tom Peake, EPA
Daniel Schultheisz, EPA
Susan Stahle, EPA
Jonathan Edwards, EPA
Mike Flynn, EPA
Elliott Zenick, EPA
Wendy Blake, EPA
Davis Zhen, EPA
Lena Ferris, EPA
Tim Brenner, EPA
Charlie Garlow, EPA
Stuart Walker, EPA
Steve Hoffman, EPA
Marilyn Ginsburg, EPA
Bob Dye, EPA
Gina McCarthy, EPA
Janet McCabe, EPA
Avi Garbow, EPA
Cynthis Giles, EPA
Michael Goo, EPA
Mathy Stanislaus
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Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:32 AM

To: Thornton, Marisa

Subject: Fw: Supplementary 2 to Comments EPA Subpart W Rulemaking
Attachments: UW_EPA_SubpartWComments_Supplement2.150113.pdf

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:08 AM

To: Collections.SubW

Subject: FW: Supplementary 2 to Comments EPA Subpart W Rulemaking

From: sarah@uraniumwatch.org [mailto:sarah@uraniumwatch.org]

Sent: Tuesday, January 13, 2015 3:54 PM

To: Rosnick, Reid; Phil Goble; rlundberg@utah.gov; Diaz, Angelique; Stahle, Susan; Peake, Tom; Flynn, Mike;
Muellerleile, Caryn; Edwards, Jonathan; Zenick, Elliott; Blake, Wendy; Cherepy, Andrea; Benner, Tim; Ferris, Lena;
Garlow, Charlie; Walker, Stuart; Hoffman, Stephen; Ginsberg, Marilyn; Brozowski, George; Hooper, Charles A.; McCabe,
Janet; Garbow, Avi; Giles-AA, Cynthia; Michael Goo; Stanislaus, Mathy; Bob Dye

Subject: Supplementary 2 to Comments EPA Subpart W Rulemaking

Dear Sir or Madam,

Attached please find Supplement No. 2 to the Uranium Watch et al. October 29, 2014, comments on the
Environmental Protection Agency Proposed Revisions to National Emission Standards for Radon Emissions
From Operating Mill Tailings, 49 C.F.R. Part 61 Subpart W, Docket ID No. EPA—HQ— OAR—-2008-0218 (79
Fed. Reg. 25388, May 2, 2014).

Sincerely,

Sarah Fields
Program Director
Uranium Watch
P.O. Box 344
Moab, Utah 84532



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW
Sent: Monday, February 23, 2015 9:34 AM

To: Thornton, Marisa

Subject: Fw: Status Update

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:05 AM
To: Collections.SubW

Subject: FW: Status Update

From: Jackson, Scott

Sent: Thursday, January 29, 2015 8:51 AM

To: Rosnick, Reid

Subject: Accepted: Status Update

When: Wednesday, February 04, 2015 11:30 AM-12:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where: 866-299-3188, code 2023439563#



Thornton, Marisa

From: Thornton, Marisa on behalf of Collections.SubW

Sent: Monday, February 23, 2015 9:34 AM

To: Thornton, Marisa

Subject: Fw: Request for Documents on Part 192 and Subpart W Webpages

From: Rosnick, Reid

Sent: Tuesday, February 3, 2015 7:09 AM

To: Collections.SubW

Subject: FW: Request for Documents on Part 192 and Subpart W Webpages

From: Rosnick, Reid

Sent: Thursday, January 08, 2015 7:43 AM

To: Peake, Tom; sarah@uraniumwatch.org

Cc: Nesky, Anthony; Lee, Raymond; Wieder, Jessica

Subject: RE: Request for Documents on Part 192 and Subpart W Webpages

Tom,

| sent the FR to Marisa to be posted on the website. As for the transcripts, they are both in the docket, and they have
been in for some time (11/6/14), Sarah missed them...EPA-HQ-OAR-2008-0218-173 and 174.

Reid

From: Peake, Tom

Sent: Tuesday, January 06, 2015 12:31 PM

To: sarah@uraniumwatch.org

Cc: Rosnick, Reid; Nesky, Anthony; Lee, Raymond; Wieder, Jessica

Subject: RE: Request for Documents on Part 192 and Subpart W Webpages

Hello,
Thank you for bringing these items to our attention. | will look into this.

Tom Peake

US EPA Radiation Protection Division

Director, Center for Waste Management and Regulations
phone: 202-343-9765

From: sarah@uraniumwatch.org [mailto:sarah@uraniumwatch.org]
Sent: Tuesday, January 06, 2015 4:09 AM
To: Peake, Tom




Cc: Rosnick, Reid
Subject: Request for Documents on Part 192 and Subpart W Webpages

Dear Mr. Peake,
A FEW THINGS:

1. A significant document is missing from the Subpart W Rulemaking Activity
in the list of Historical Rulemakings documents. | do not understand why this
document is clearly missing.

The Missing Federal Register Notice is:
NESHAPS: Radionuclides. Standards for Radon-222 Proposed Rule.
40 CFR Part 61. 51 Fed. Reg. 6382, February 21, 1986.

I would greatly appreciate it if you would have this Federal Register Notice
placed on the Subpart W site as soon as possible.

It would really be great if the EPA showed an int