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Clean Water Rule Comment Compendium
Topic 10: Legal Analysis

The Response to Comments Document, together with the preamble to the final Clean Water
Rule, presents the responses of the Environmental Protection Agency (EPA) and the Department
of the Army (collectively “the agencies”) to the more than one million public comments received
on the proposed rule (79 FR 22188 (Apr. 21, 2014)). The agencies have addressed all significant
issues raised in the public comments.

As a result of changes made to the preamble and final rule prior to signature, and due to the volume
of comments received, some responses in the Response to Comments Document may not reflect the
language in the preamble and final rule in every respect. Where the response is in conflict with the
preamble or the final rule, the language in the final preamble and rule controls and should be used for
purposes of understanding the scope, requirements, and basis of the final rule. In addition, due to the
large number of comments that addressed similar issues, as well as the volume of the comments
received, the Response to Comments Document does not always cross-reference each response
to the commenter(s) who raised the particular issue involved. The responses presented in this
document are intended to augment the responses to comments that appear in the preamble to the
final rule or to address comments not discussed in that preamble. Although portions of the
preamble to the final rule are paraphrased in this document where useful to add clarity to
responses, the preamble itself remains the definitive statement of the rationale for the revisions
adopted in the final rule. In many instances, particular responses presented in the Response to
Comments Document include cross references to responses on related issues that are located
either in the preamble to the Clean Water Rule, the Technical Support Document, or elsewhere
in the Response to Comments Document. All issues on which the agencies are taking final action
in the Clean Water Rule are addressed in the Clean Water Rule rulemaking record.

Accordingly, the Response to Comments Document, together with the preamble to the Clean
Water Rule and the information contained in the Technical Support Document, the Science
Report, and the rest of the administrative record should be considered collectively as the
agencies’ response to all of the significant comments submitted on the proposed rule. The
Response to Comments Document incorporates directly or by reference the significant public
comments addressed in the preamble to the Clean Water Rule as well as other significant public
comments that were submitted on the proposed rule.

This compendium, as part of the Response to Comments Document, provides a compendium of
the technical comments about the Agencies’ legal analysis submitted by commenters.
Comments have been copied into this document “as is” with no editing or summarizing.
Footnotes in regular font are taken directly from the comments.

Note: While the contractor established a placeholder in this document for the “Agency
Response,” the rule is promulgated by the Environmental Protection Agency and the Department
of the Army and the responses are those of the agencies.
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Topic 10. COMMENTS ON LEGAL ANALYSIS

Agency Summary Response

For the reasons articulated in the Preamble to the rule, the Technical Support Document, the
Science Report, and the administrative record for the rule, the agencies conclude that the rule is
consistent with the Clean Water Act, the Supreme Court decisions, and the Constitution.

Specific Comments

Offices of the Attorney Generals of Oklahoma, West Virginia, Nebraska (Doc. #7988)

10.1 The Agencies should reverse course immediately. As explained below, numerous features in
the Proposed Rule are illegal. Under the Supreme Court’s CWA cases, these aspects of the
Proposed Rule exceed the statutory requirements of the CWA, the federalism policies
embodied in the CWA, and the outer boundaries of Congress’ constitutional authority. The
Agencies should thus withdraw the Proposed Rule and replace it with a narrow, common-
sense alternative that gives farmers, developers, and homeowners clear guidance as to the
narrow and clearly-defined circumstances where their actions require them to obtain a federal
permit under the CWA. In order to help develop that common-sense alternative, we urge the
Agencies to meet with State officials, who can help the Agencies understand the careful
measures the States are already taking to protect the lands and waters within their borders. (p.
2)

Agency Response:  The rule is consistent with the Clean Water Act, the Supreme
Court decisions, and the Constitution. Technical Support Document, I.A and I.C.
The rule provides increased clarity and certainty. Preamble, Il and IV. The
agencies met extensively with State officials to discuss the proposed rule. Preamble
VI.E and federalism report in the docket.

Florida Department of Agriculture and Consumer Services (Doc. #10260)

10.2  The Environmental Protection Agency (EPA) and the United States Army Corps of
Engineers (Corps) have alleged that the proposed rule changes do not expand the
jurisdiction of the Clean Water Act (CWA or Act). However, an initial analysis of the
proposed regulations, performed by the Florida Department of Agriculture and Consumer
Services (Department), indicates otherwise. The Department’s analysis suggests that the
Corps’s jurisdictional wetland determinations will differ before and after the proposed
rule is promulgated. The following comments on the legal jurisdiction of the CWA
cannot reach the subject of how the EPA and the Corps (the agencies) currently interpret
and enforce the CWA relative to what waters are included and, consequently, whether the
current application will functionally change in response to the change in the rule. This
commentary is therefore limited to (1) what the plain language states in the current rule,
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(2) what the Supreme Court has held regarding the permissible interpretation of that
language, taking into account Congress’s authority and legislative intent, (3) how the
proposed rule does not comply with the Supreme Court’s holdings relative to the plain
language and permissible interpretations of the statute, and (4) how the proposed rule
fails to conform to general tenets of constitutional limits on Congressional power and the
Supreme Court dicta in the CWA cases regarding such power. It is based upon an
analysis of these subjects that the permissibility and functional consistency of the
proposed rule is called into serious doubt. (p. 62)

Agency Response:  The rule is narrower in scope than the existing regulations.
Technical Support Document, 1.B. The rule is consistent with the Clean Water Act,
the Supreme Court decisions, and the Constitution. Technical Support Document,
I.LAand I.C.

Over the course of CWA history, the Supreme Court has ruled multiple times on the
agencies’ interpretations of the extent of CWA jurisdiction and the definition of “waters
of the United States.” See U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985);
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S.
159 (2001); Rapanos v. U.S., 547 U.S. 715 (2006). It appears this rule change expands
the definition of “waters of the U.S.” beyond the position taken by the EPA and Corps
before 2006, a stance that already led to a plurality decision by the U.S. Supreme Court in
Rapanos regarding proper federal jurisdiction under the CWA. The regulations in effect
at the time of Rapanos, which are currently in effect, define “waters of the United States”
as:

1. All waters which are currently used, or were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters which
are subject to the ebb and flow of the tide;

2. All interstate waters including interstate wetlands;

3. All other waters such as interstate lakes, rivers, streams (including intermittent
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet
meadows, playa lakes, or natural ponds, the use, degradation or destruction of
which could affect interstate or foreign commerce. . . . ;

4. All impoundments of waters otherwise defined as waters of the United States
under the definition;

5. Tributaries of waters indentified in paragraphs (a)(1) through (4) of this
section;

6. The territorial seas;

7. Wetlands adjacent to waters (other than waters that are themselves wetlands)
identified in paragraphs (1) through (6) of this section. 33 C.F.R. 8 328.3(a)
(2013). (p. 63)

Agency Response:  The rule is narrower in scope than the existing regulations.
Technical Support Document, I.B. The rule is consistent with the Clean Water Act,
the Supreme Court decisions, and the Constitution. Technical Support Document,
I.LAand I.C.
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10.5

10.6

In Rapanos, a divided Court resulted in a plurality decision, with multiple concurring and
dissenting opinions. The resulting ambiguity poses serious problems in anticipating how
the Court will decide an issue in the future and parsing what the current status of the law
is. A “plurality” occurs when a majority of the Court agrees upon an outcome (or
judgment), but not upon a single rationale. Typically, “the holding of the Court may be
viewed as that position taken by those Members who concurred in the judgments on the
narrowest grounds....” Marks v. United States, 430 U.S. 188, 193 (1977). The
applicability of this general rule is questionable in Rapanos because the opinions are not
capable of being fit concentrically within one another. The Rapanos case garnered five
written opinions, with four justices agreeing to the plurality rationale as written by Justice
Scalia, four justices joining the dissenting opinion and rationale written by Justice
Stevens, and Justice Kennedy writing a concurring opinion that uses a different rationale
to reach the majority decision. 547 U.S. 715. As a consequence, some lower courts have
followed Justice Stevens’ approach by applying either the Scalia test or the Kennedy test.
Id. Other courts have concluded that Justice Kennedy’s concurring opinion is the
“controlling” opinion as they view Justice Kennedy as having concurred on the narrowest
grounds.

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

In the Rapanos opinion written by Justice Scalia, the plurality holds that the term
“navigable waters” includes something more than traditional navigable waters, but the
qualifier “navigable” is not devoid of significance. 1d. at 731. “[I]t is one thing to give a
word limited effect and quite another to give it no effect whatever.” SWANCC, 531 U.S.
at 172. The limited effect of “navigable” includes, at a bare minimum, the ordinary
presence of water. Rapanos, 547 U.S. at 734. In both Riverside Bayview and SWANCC,
as well as in Rapanos, the Court repeatedly described navigable waters as “open waters,”
and no rational interpretation would allow typically dry channels to be described as “open
waters.” Id. at 735 (quoting SWANCC, 531 U.S. at 167-68, 172; Riverside Bayview, 474
U.S. at 132-34). The CWA itself includes these channels and conduits that typically carry
intermittent flows of water in its definition of “point source.” Additionally, the CWA
only authorized jurisdiction over “waters” not “water,” the former of which is defined
narrowly as water as found in bodies forming geographical features such as streams,
oceans, rivers, and lakes or the flowing or moving masses, as of waves or floods, making
up such streams or bodies. 1d. at 732. The only plausible interpretation of “waters”
includes only those waters that are continuously present and fixed, “relatively permanent,
standing or flowing bodies of water,” rather than “transitory puddles or ephemeral flows
of water,” through which water only occasionally or intermittently flows, or channels that
periodically provide drainage for rainfall. Id. at 732-33. (p. 64-65)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, I.C.

Another aspect of the proposed rule that causes concern involves the fact that
jurisdictional determinations of the waters and wetlands on one individual’s property may
affect jurisdictional determinations on another’s property. If the Corps, in performing the
case-by-case analysis reserved for “other waters,” finds that a property owner’s waters
have a significant nexus due to the rationale of being “similarly situated” with other
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waters in the region that have already been determined jurisdictional, this predicates one
individual’s determination on another’s. There is certainly a risk that such situations
would be rife with inconsistency as well as potentially violative of due process by not
providing adequate notice. And as the Supreme Court has held regarding notice, “clarity
in regulation is essential to the protections provided by the Due Process Clause of the
Fifth Amendment.” FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307, 2317 (2012).

The agencies have announced in the Federal Register that the definition of “waters of the
United States” under the CWA will be changed in the following locations: 33 C.F.R. Part
328 and 40 C.F.R. Parts 110, 112, 116, 117, 122, 230, 232, 300, 302, and 401. While the
notice of proposed rule cites to multiple locations where the definition will be amended,
the current language in several of those locations does not necessarily include all “parts”
of the current, much less the proposed, definition of “waters of the U.S.” If the full
definition proposed by the agencies is substituted in all of the above-cited locations, the
status quo will certainly not be preserved, if not functionally at least legally. It is very
ambiguous what the end result of these changes would be. This uncertainty further
deprives the public of adequate notice, infringing upon due process rights. (p. 74)

Agency Response:  The proposed rule provided notice of the provisions to be
amended consistent with the requirements of the Office of Federal Register. As the
agencies stated in the preamble to the proposed rule, the term “navigable waters” is
used in a number of provisions of the CWA, including the section 402 National
Pollutant Discharge Elimination System (NPDES) permit program, the section 404
permit program, the section 311 oil spill prevention and response program, the
water quality standards and total maximum daily load programs under section 303,
and the section 401 state water quality certification process. While there is only one
CWA definition of “waters of the United States,” there may be other statutory
factors that define the reach of a particular CWA program or provision. The rule is
consistent with the Constitution. Technical Support Document, 1.C.

Chief Justice Roberts’ concurring opinion in Rapanos suggests that had the EPA and the
Corps completed the rulemaking contemplated in 2003, the Court would have afforded
the agencies deference when considering the limits of the agencies’ power under the
CWA. “Agencies delegated rulemaking authority under a statute such as the Clean Water
Act are afforded generous leeway by the courts in interpreting the statute they are
entrusted to administer.” Rapanos, 547 U.S. at 758 (discussing Chevron U.S.A. Inc. v.
Natural Resources Defense Counsel, Inc., 467 U.S. 837, 842-845 (1984)). The Court has
also held that “[w]here an administrative interpretation of a statute invokes the outer
limits of Congress’ power, we expect a clear indication that Congress intended that
result.” SWANCC, 531 U.S. at 172 (citing Edward J. DeBartolo Corp. v. Florida Gulf
Coast Building & Constr. Trades Council, 485 U.S. 568, 575 (1988)). For this reason and
because they found the language in the Act to be clear, the Court in SWANCC determined
that it would not extend Chevron deference to the “Migratory Bird Rule.” Id.

Given the deferential standard of review, and the suggestion made by Chief Justice
Roberts, it is not surprising that the agencies are attempting the current rulemaking.
However, it still appears that, rulemaking or not, the agencies are not attempting to
constrain “an outer bound to the reach of their authority.” Rapanos, 547 U.S. at 758. The
inclusion of a case-by-case jurisdictional analysis of “other waters, including wetlands,
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10.8

10.9

10.10

provided that those waters alone, or in combination with other similarly situated waters,
including wetlands, located in the same region, have a significant nexus to a traditional
navigable water, interstate water or the territorial seas” expands the scope well beyond
anything contemplated by Congress in passing the CWA, and does not clearly demarcate
the boundary of CWA jurisdiction. (p. 75)

Agency Response:  The rule demarcates the boundaries of CWA jurisdiction.
Preamble, IV. The rule is consistent with the Clean Water Act and Supreme Court
decisions. Technical Support Document, I.A. and IC.

It is abundantly clear, based on the foregoing, where the agencies have divined
inspiration for the scope and terminology of the proposed rule. However, a scientific
basis for the rule only goes so far in providing a justification for the scope of jurisdiction
under the CWA. The science seems to indicate that all water will be inevitably connected
and physically mixed through subsurface connection, groundwater connection, and even
through the processes of evaporation, condensation, and precipitation. The agencies have
extrapolated that, by virtue of that inevitable connection, the CWA authorizes regulation
of all water so that every molecule of water is prevented from coming in contact with
pollutants that may degrade its biological, chemical, and physical integrity, and that will
then ultimately degrade other waters. However, there are legal and constitutional bounds
to the federal government’s reach under the CWA. (p. 77)

Agency Response:  Consistent with Justice Kennedy’s opinion, the rule is not
based on the “any connection theory” but is instead based on the agencies’ careful
examination of the science and the law to make a determination of significant nexus
for specified waters, including covered tributaries and adjacent waters, and to
provide that other certain waters may be jurisdictional where a case-specific
determination has found a significant nexus. Preamble, 111, and Technical Support
Document, 1.B, I.C. and I1.

Congress cannot regulate outside of its constitutionally enumerated powers, which in this
context is its power to regulate interstate commerce, and executive agencies like the
Corps and the EPA cannot promulgate rules which extend beyond those powers or which
establish jurisdiction beyond the reach of the enacted language of the CWA. The
Supreme Court has held that “[e]ven [our] modern-era precedents which have expanded
congressional power under the Commerce Clause confirm that this power is subject to
outer limits.” U.S. v. Morrison, 529 U.S. 598, 608 (2000) (quoting United States v. Lopez,
514 U.S. 549, 556-557 (1995)). The Court has warned that the scope of the interstate
commerce power “must be considered in the light of our dual system of government and
may not be extended so as to embrace effects upon interstate commerce so indirect and
remote that to embrace them, in view of our complex society, would effectually obliterate
the distinction between what is national and what is local and create a completely
centralized government.” Id. (p. 78)

Adgency Response:  The rule is consistent with the Constitution. Technical
Support Document, I.C.

While the Supreme Court has thus far avoided addressing the subject of the extent of
federal authority under the CWA, which it has generally attributed to the Commerce
Clause, the Court has noted the general principle that “unless Congress conveys its
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purpose clearly, it will not be deemed to have significantly changed the federal-state
balance.” United States v. Bass, 404 U.S. 336, 349 (1971). In SWANCC, the Court
explained its avoidance of the constitutional issue by noting its assumption that
“Congress does not casually authorize administrative agencies to interpret a statute to
push the limit of congressional authority,” especially when the interpretation has the
effect of altering the “federal-state framework by permitting federal encroachment upon a
traditional state power.” SWANCC, 531 U.S. at 172-173. The federalization of all waters
by an expansion of federal power through an “increasingly generous...interpretation of
the commerce power of Congress,” creates “a real risk that Congress will gradually erase
the diffusion of power between State and Nation on which the Framers based their faith
in the efficiency and vitality of our Republic.” Garcia v. San Antonio Metropolitan
Transit Authority, 469 U.S. 528, 583-584 (1985) (O’Connor, J., dissenting). The
proposed rule serves to essentially federalize all waters throughout the states,
contradicting the CWA’s stated purpose of preserving the states’ rights to plan the
development and use of land and water resources and directly infringing on the
Constitution’s clear limitations on federal powers. (p. 80)

Agency Response:  The rule is consistent with the Constitution. Technical
Support Document, I.C

State of New York, Office of Attorney General (Doc. #10940)

10.11 Third, by clarifying the scope of "waters of the United States," the proposed rule would
promote predictability and consistency in the application of the law, and in turn help clear
up a confusing body of case law that has emerged. Since the Supreme Court's plurality
decision in Rapanos v. United States, 547 U.S. 715 (2006), a complex and confusing split
has developed among the federal courts regarding which waters are "waters of the United
States” and therefore within the Act's jurisdiction. The federal circuits have embraced at
least three distinct approaches in instances of uncertain CWA jurisdiction, with some
courts adopting Justice Kennedy's significant nexus test, some adopting the plurality's
test, and some tending to defer to the agencies' fact-based determinations. Many courts
have actively avoided ruling on the controlling law, highlighting the need for Agency
clarification. The confusion and disagreement in the courts have produced inconsistent
outcomes and contribute to the ongoing uncertainty regarding the Act's application. The
proposed rule's clear categories of waters subject to the Act would alleviate much of the
jurisdictional uncertainty and allow for more efficient administration of the Act. The
rule's clarity would be of benefit to the states because it would ease some of the
administrative burden of having to make many fact-based determinations employing
uncertain tests. In this regard, in the rulemaking the agencies have requested comments as
to how a final rule could ease that burden further. For these reasons we express our
support for EPA's and the Corps' proposed rules defining the scope of waters protected
under the CWA, and urge its promulgation by the agencies.(p. 2-3)

Agency Response:  The agencies agree.
Texas Comptroller of Public Accounts (Doc. #10952)

10.12 While I appreciate the Agencies' attempts to provide more regulatory certainty and to
reduce delays, this proposal does not appear to achieve these goals, and the methodology
used to accomplish them is legally problematic. The Agencies are implementing a two-
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10.13

pronged approach to determining Federal jurisdiction: 1) using Justice Kennedy's
significant nexus standard set forth in Rapanos, the Agencies deem certain categories of
waters, specifically tributaries to navigable waters, interstate waters, or the territorial
seas, and their adjacent waters and wetlands, jurisdictional by rule because, according to
the Agencies, these types of water bodies always have a significant nexus to those waters
traditionally regulated by the Agencies; and 2) determining whether "other waters" are
WOTUS using the same significant nexus analysis on a case-by-case basis. The proposal
exceeds the scope of the law as presented in the Kennedy, dissenting, and plurality
opinions in Rapanos.

The threshold question is whether it is reasonable to apply Justice Kennedy's significant
nexus standard (which he applied only to "adjacent wetlands") to other specific categories
of water bodies, such as all waters adjacent to tributaries of traditional navigable waters,
interstate waters, or wetlands, and whether it is appropriate to use that test to
automatically deem all adjacent waters (including wetlands) jurisdictional by rule? The
answer requires a brief review of three of the pertinent opinions in Rapanos case.

First, Kennedy did not conclude in Rapanos that all adjacent waters should or could be
automatically deemed jurisdictional. While Kennedy points out the importance of
wetlands to WOTUS throughout his opinion (e.g., they "can perform critical functions
related to the integrity of other waters—functions such as pollutant trapping, flood
control, and runoff storage™), he does not conclude that all adjacent wetlands, therefore,
should be considered per se jurisdictional. Indeed, Kennedy mentions several fact-based
scenarios where jurisdiction might not attach. For example, the "mere adjacency to a
tributary is insufficient as a similar ditch could just as well be located many miles from
any navigable-in-fact water and carry only insubstantial flow toward it." He also states
that the "quantity and regularity of flow in the adjacent tributaries may be important in
assessing nexus." Finally, he notes that "mere hydrologic connection should not suffice in
all cases." Kennedy simply remanded the case to the Court of Appeals for "consideration
whether the specific wetlands at issue possess a significant nexus with navigable waters."
The Kennedy opinion does not stand for and would not appear to support blanket
jurisdiction as proposed in the Agencies' rule. (p. 3-4)

Agency Response:  Consistent with Justice Kennedy’s opinion, the rule is based on
the agencies’ determination of significant nexus. Preamble, II1, and Technical
Support Document, I.C. and II.

In support of their methodology, the Agencies point to the dissenting opinion in Rapanos,
saying "the four dissenting Justices in Rapanos would have affirmed the court of appeals’
application of the pertinent regulatory provisions, concluding that the term 'waters of the
United States' encompasses....all tributaries and wetlands that satisfy either the plurality's
standard or that of Justice Kennedy." However, the dissent does not support blanket or per
se jurisdiction of all adjacent waters under all circumstances; it merely concludes that either
standard is an appropriate mechanism for determining jurisdiction under the facts
provided. Because neither the plurality nor the Kennedy opinion support blanket
jurisdiction, the Agencies should not rely on this dissenting opinion as rationale for such
a significant rule change. (p. 4)
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10.14

Agency Response: EPA determined that covered adjacent waters are “waters of
the United States” based on its review of the scientific literature and consistent with
Supreme Court decisions and the caselaw. Preamble, 111 and VII1I, Technical
Support Document, I.C.

Finally, this method is also unacceptable under the Plurality standard, which generally
concluded that the CWA confers jurisdiction only over waters containing a relatively
permanent flow and those adjacent wetlands possessing a continuous surface connection. (p.
4)

Agency Response:  The rule is consistent with Supreme Court decisions and the
caselaw. Technical Support Document, 1.C.

Georgia Department of Agriculture (Doc. #12351)

10.15

The goal of this revision is to clarify confusion relating to the scope of the CWA.
However, GDA has serious concerns about the consequences that accompany the rule as
proposed. Under the new rule, EPA jurisdiction will be expanded to include all waters
defined as “other waters” with a “significant nexus” to navigable waters, and to the
tributaries of these waters. The term “significant nexus” is not defined in the ruling by
Justice Kennedy in Rapanos v. United States. As such, the agencies have taken it upon
themselves to decide how the term is applied. GDA believes it the responsibility of
regulatory agencies to enforce the law through rules and regulations, not to create the law
through rules and regulations. (p. 2)

Agency Response:  This rule is promulgated pursuant to Section 501 of the CWA
and is consistent with the statute and .and Supreme Court decisions. Technical
Support Document, I.A. and C.

Department of Justice, State of Montana (Doc. #13625)

10.16

We are a headwaters state blessed with waters of exceptional quality, and the people of
Montana have taken steps to fully protect that priceless resource for ourselves, our
downstream neighbors, and all of our progeny. Those steps begin with our state
constitution, which declares "[A]ll surface, underground, flood, and atmospheric waters
within the boundaries of the state™ to be the property of the state for the use of its people,
(Mont. Const. art. IX, 83(3)), and requires the legislature to "provide adequate remedies
for the protection of the environmental life support system from degradation™ and to
"provide adequate remedies to prevent unreasonable depletion and degradation of natural
resources.” Mont. Cont. art. 81(3). These constitutional safeguards are implemented by
means of the Montana Water Quality Act, Mont. Code Ann.75-5-101, et seq., a
comprehensive water quality protection law enacted in 1971. The Montana Board of
Environmental Review has promulgated regulations to implement the legislation, and the
statutes and the regulations are implemented by the Montana Department of
Environmental Quality.

Your proposal states at least twice (Federal Register, VVol. 79, No. 76, at 22189,22192)
that, pursuant to the U.S. Supreme Court decisions in SWANCC and Rapanos, the scope
of regulatory jurisdiction of the CWA in the proposed rule is narrower than that under the
existing regulations. It appears this remarkable assertion is based on the observation, at
page 22192, that the proposal would delete the "all other waters" subsection in the rule.
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However, the rules which would replace the deleted subsection, including the provisions
containing new definitions for "neighboring,” "riparian area,"” "floodplain,” "tributary,"
and "significant nexus", as well as providing for inclusion of “other waters" on a case-by-
case basis, appear clearly to extend jurisdiction of your agencies far more broadly, As I
read the proposed rules, CWA jurisdiction would extend upgradient from traditional
navigable waters into the lands of our State, no matter how remote from traditional
navigable waters, which host occurrences of water that, due to gravity, could conceivably
end up in a traditional navigable water. (p. 1-2)

Agency Response:  The rule is narrower in scope than the existing regulations.
Technical Support Document, 1.B.

Commonwealth of Pennsylvania Department of Agriculture (Doc. #14465)

10.17 Pennsylvania is concerned that under the proposed rule, the agencies' authority to assert

jurisdiction is limitless. The proposed rule confuses Federal control with environmental
protection. Where in the past, jurisdiction was based on a sitespecific analysis, the
proposed rule creates broad categories of waters that would now be considered
jurisdictional by rule. For example, under the proposed rule, remote features on the
landscape that carry only minor water volumes (e.g. ephemeral drainages, storm sewers
and culverts, directional sheet flow during storm events, drain tiles, and man-made
drainage ditches), would now automatically be subject to federal CWA jurisdiction.

In addition, under the proposed rule, waters and wetlands are regulated if they are
"located within the riparian area or floodplain® of a traditional navigable water, interstate
water, territorial sea, impoundment, or tributary, or if they have "a shallow subsurface
hydrologic connection or confined surface hydrologic connection to such a jurisdictional
water."? The proposed rule does not provide a limit for the extent of riparian areas or
floodplains, but leaves it to the agencies' "best professional judgment” to determine the
appropriate area or flood interval.> The proposal also fails to provide the limits
of"'shallow subsurface hydrological connections™ that can render a feature jurisdictional
but instead leaves that analysis to the best professional judgment of the agencies.?

Inconsistent with the limits established by Congress and recognized by the Supreme
Court, the proposed rule creates sweeping jurisdiction based on connections under newly
devised theories such as "any hydrological connection,” "significant nexus,"
"aggregation,” and new definitions and key regulatory terms such as "tributary,"
"adjacent waters," and "other waters.” Through use of the broad definition of"tributary"
the agencies will extend jurisdiction to any channelized feature, (e.g., ditches, ephemeral
drainages, stormwater conveyances), wetland, lake or pond that directly or indirectly
contributes flow to navigable waters, without any consideration of the duration or
frequency of flow or proximity to navigable waters.*

The rule also proposes to expand "adjacent waters," to include any wetland, water, or
feature located in an undefined floodplain or riparian area, or that has a sub-surface

179 Fed. Reg. at 22,262-63.
2 d. at 22,208.

®1d.

%79 Fed. Reg. at 22, 201.
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hydrologic connection to navigable waters.> A new catch-all "other waters" category
would include isolated waters and wetlands that, when aggregated with all other wetlands
and waters in the entire watershed, have a "more than speculative or insubstantial” effect
on traditional navigable waters.® Under the proposed rule, ditches, groundwater and
erosional features (i.e., gullies, rills, and swales) can serve as a subsurface hydrological
connection that would render a feature a jurisdictional "adjacent water" or demonstrate
that a feature has a "significant nexus" and is therefore a jurisdictional "other water."”
Such far-reaching jurisdiction over features far from navigable waters and carrying only
minor volumes of flow was not what Congress intended and goes far beyond even the
broadest interpretation of recent Supreme Court decisions in Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Eng'rs, 531 U.S. 159, 172 (200 1)
(SWANCC), and Rapanos v. United States, 547 U.S. 715 (2006). (p. 5-6)

Agency Response:  The rule demarcates the boundaries of CWA jurisdiction.
Preamble, IV. The rule is consistent with the Supreme Court decisions. Technical
Support Document, I.C.

U.S. House of Representative Committee on Small Business (Doc. #14751)

10.18 Judicial interpretations of the RFA do not support the conclusion that the Rule only
indirectly affects small entities. The agencies also appear to have concluded that small
entities are affected only indirectly by the Proposed Rule because they cite a series of
cases where the United States Court of Appeals for the District of Columbia ("D.C.
Circuit™) has concluded, for the purposes of RFA compliance, that an agency need not
assess the effects of a regulation on small entities or on a particular group of small
entities if they are not subject to the regulation.® However, the agencies are incorrect and
the regulations that were challenged in those cases can be distinguished from the
Proposed Rule.

In Mid-Tex Elec. Coop., Inc. v. FERC, the D.C. Circuit determined that the Federal
Energy Regulatory Commission (FERC), which had promulgated a rule that regulated the
wholesale rates of electric utilities, was not required to assess the rule's effects on retail
customers of the utilities since FERC was only regulating wholesale sales.® Similarly, in
Cement Kiln Recycling Coalition v. EPA, the D.C. Circuit concluded that the EPA was
not required to assess the effects of a rule that regulated the emissions of hazardous waste
combustors on hazardous waste generators because only hazardous waste combustion
was being regulated.’® This precept, that the RFA applies only to situations in which an
agency directly imposes regulatory burdens on entities, was followed in a number of
cases concluding that the development of national ambient air quality standards
(NAAQS) under the Clean Air Act did not impose any regulatory burdens on small
entities since activities of those entities were not circumscribed by EPA's development of

®Id. at 22,206.

®1d. at 22,211.

"Id. at 22,219.

879 Fed. Reg. at 22,220.

% 773 F.2d 327, 340-43 (D.C. Cir. 1985).
10255 F.3d 855, 868-69 (D.C. Cir. 2001).
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NAAQs but rather in rules imposed by states to achieve the NAAQS.™ The situation of
the Proposed Rule is quite distinguishable from the inapplicability of the RFA to retail
electric customers, hazardous waste generators or the adoption of NAAQS by EPA.

The Proposed Rule will change the scope of waters subject to the jurisdiction of the
CWA. That means small entities will have to obtain permits under88 402 and 404 of the
CWA in situations in which they previously would not have needed to seek permits for
their activities. Thus, the scope of a small entity's activities is circumscribed by the rule
which is quite distinct from the indirect effects cases cited by the agencies in which the
rules imposed no potential limitations on the actions of small entities.

Nor is the agencies' argument that the Proposed Rule only indirectly regulates small
entities any more availing because small entities would have to subsequently obtain a
permit in a later proceeding. In Nalional Ass 'n of Home Builders v. Army Corps of Eng
'rs'? ("Home Builders"), the Corps' issuance of certain nationwide permits (NWPs)
under§ 404 of the CWA were challenged.*® The Corps reduced the number of acres for
which it would issue a NWP without providing public notice and an opportunity to
comment. ** The Corps argued that modification in scope of the NWP did not require
compliance with the RF A because the modification was not a rule since the only time an
entity would be affected was when it had to apply for an individual permit.®> The D.C.
Circuit roundly rejected that argument. The court first held that the modification of the
standards for obtaining the NWP was a rule since entities would have to modify their
behavior (which permit to seek) based on the change.™® The court then determined that
small entities were directly affected because they would need to modify their projects to
meet the new NWP or obtain an individual permit.'’

The logic of the court in Home Builders could not be more clear in the Proposed Rule.
By changing the fulcrum on which the CWA rests, the agencies are either permitting or
delimiting activity that prior to the change would not have fallen within the scope of the
CWA. As a result, small entities may be required to obtain permits, that prior to the
change, they would not have. And the Home Builders court forecloses the argument that
obtaining permits saves the agencies from the rule-like nature of imposing obligations

1 Michigan v. EPA, 213 F.Jd 663, 688-89 (D.C. Cir. 2000); American Trucking Ass'n v. EPA, 175 F.3d 1027, 1043-
45

(D.C. Cir. 1999), afl'd in part and rev 'din part on other grounds sub nom., Whitman v. American Trucking Ass 'ns,
531 U.S. 457 (2001).

12417 F.3d 1272 (D.C. Cir. 2005).

31d. at 1277-78. The Corps may issue general (state, regional or nationwide) permits for similar activities that when
performed separately will cause only minimal environmental effects. 33 U.S.C. § 1344(e). General permits may not
be issued for a period of more than five years. Id. The Corps may also issue "individual permits" on a case-by-case
basis. Id. at § 1344(a).

4417 F.3d at 1276-77, 1284-86. This meant that entities would have to seek and comply with more detailed rules on
individual permits rather than relying on their actions falling under the general categorical nature of a NWP.

' Id. at 1282, 1285.

181d. at 1284. "[Entities} must either modify their projects to conform to the NWP thresholds and conditions (as the
Corps contemplates they will do) or refrain from building until they can secure individual permits. The NWPs
therefore affect the [entities'] activities in a 'direct and immediate' way." Id.

" 1d. at 1284-85.
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directly on small entities.’® As a result, the definitions changing the scope of the CWA
by regulation requires compliance with the RFA-either preparation of an IRFA or the
provision of an adequately based certification. The agencies have done neither. (p. 13-14)

Agency Response:  The agencies have complied with the requirements of the RFA.
Preamble, VI.C. and Response to Comments, Compendium 11.1.

State of Oklahoma (Doc. #14773)

10.19 [T]he proposed WOTUS rule basis continues to be Justice Kennedy's concurring opinion
in Rapanos, using the "significant nexus" test to determine if a stream meets the WOTUS
definition. This presents a unique standard that will continue to require an individual
determination of whether or not a stream is a WOTUS. By implementing this option, the
Agencies will continue to allow discrepancies from one part of the country to the other.
Jn order to promote better use of resources and bring more consistency to the permitting
process, | recommend you base the final rule off the plurality opinion in the Rapanos
case. Quoting Justice Scalia, WOTUS should " ... include only those relatively
permanent, standing or continuously flowing bodies of water ‘forming geographic
features' ... . This definition based on "relative permanence” would afford much more
delineation of jurisdictional waters, which would help reduce the scope of federal
jurisdiction in favor of traditionally delegated state regulation. It would also better allow
the Agencies to develop clear maps identifying the separation between the WOTUS and
Waters of the State. (p. 2-3)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C. The rule demarcates the boundaries of CWA
jurisdiction and provides for increased clarity and certainty by, for example,
including new definitions, providing explicit exclusions, and only authorizing the
agencies to make case-specific determinations in certain circumstances. Preamble,
Il and 1V, and Technical Support Document, 1.B. Consistent with the more than 40-
year practice under the Clean Water Act, the agencies make determinations
regarding the jurisdictional status of particular waters almost exclusively in
response to a request from a potential permit applicant or landowner asking the
agencies to make such a determination. Determination and mapping of all 'waters
of the United States' would be prohibitively expensive and intrusive.

Arctic Slope Regional Corporation (Doc. #15038)

10.20 Congress intended the land grant in ANCSA to provide for economic development for
the benefit of all Alaska Natives. The House Report made this intention clear: When
determining the amount of land to be granted to the Natives, the Committee took into
consideration . . . the land needed by the Natives as a form of capital for economic
development.lg Moreover, Congress’ “economic development” intent expressly included
mineral development. The Committee Report stated that the Regional Corporations will:
each share equally in the mineral developments. The mineral deposits . . . [are] included

'8 The analysis of the agencies is particularly galling since the Home Builders involved one of the agencies that
issued the Proposed Rule.
¥ H.R. Rep. 92-523 at 5 (September 28, 1971); 1971 U.S.C.C.A.N. 2192, 2195 (emphasis added).
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as part of the total economic settlement. We feel it is very important for these mineral
deposits to be available to all of the natives to further their economic future.? In City of
Angoon v. Marsh,* the Ninth Circuit addressed the conflict between resource
development on ANCSA and ANILCA? lands and land use restrictions that would
prohibit such resource development (in that case, federal designation of a national
monument including the lands at issue and a federal statutory prohibition on the sale or
harvest of timber “within the monument”). Noting that the land conveyance to the Alaska
Native Village Corporation of Shee Atikd, Incorporated was for the “economic and social
needs of the Natives,”® the court stated that “it is inconceivable that Congress would
have extinguished their aboriginal claims and insured their economic well being by
forbidding the only real economic use of the lands so conveyed.”?* The Ninth Circuit
Court of Appeals further concluded that the District Court’s contrary interpretation of
legislation “would defeat the very purpose of the conveyance to Shee Atiké . . . .”?> In
Koniag, Inc. v. Koncor Forest Resource Management Co.,?®the Ninth Circuit reaffirmed
congressional intent for to resource development by Native Corporations. Quoting the
House Report cited above, the Ninth Circuit stated: ANCSA’s legislative history makes
clear that Congress contemplated that land granted under ANCSA would be put primarily
to three uses — village expansion, subsistence, and capital for economic development. See
H.R. Rep. 92-523 at 5, 1971 U.S.C.C.A.N. at 2195. Of these potential uses, Congress
clearly expected economic development would be the most significant: The 40,000,000
acres is a generous grant by almost any standard. . . . The acreage occupied by the
Villages and needed for normal village expansion is less than 1,000,000 acres. While
some of the remaining 39,000,000 acres may be selected by the Natives because of its
subsistence use, most of it will be selected for its economic potential. 1d. (emphasis
added). See also Chugach Natives, Inc. v. Doyon, Ltd., 588 F.2d 723, 731 (9th Cir. 1978).
While the Act itself does not speak directly to this congressional expectation, it is
reflected in ANCSA’s requirement that Natives form corporations to receive and
administer the land they receive. There would be little purpose in this requirement if
Congress did not expect Natives to benefit from the economic development of their
land.*” In short, Congress’s stated purpose of granting lands to Alaska Natives (to
develop their own economic well-being on their own lands) will be substantially and

2d.

21749 F.2d 1413 (9th Cir. 1984), later proceedings at Angoon v. Hodel, 803 F.2d 1016 (9th Cir. 1986), cert. denied,
Angoon v. Hodel, 484 U.S. 870 (1987).

22 The Alaska National Interest Lands Conservation Act (“ANILCA™), 16 U.S.C. §§ 410hh - 410hh-5, 460mm -
460mm-4, 539-539¢ and 3101-3233, also 43 U.S.C. 8§ 1631-1642; December 2, 1980, as amended.

% The Congressional findings included in ANCSA, 43 USC § 1601(b) state:

[T]he settlement should be accomplished rapidly, with certainty, in conformity with the real economic and social
needs of Natives, without litigation, with maximum participation by Natives in decisions affecting their rights and
property .

“|d. Page 8

% |d. at 1418. These issues appeared again in City of Angoon v. Hodel. The Ninth Circuit affirmed its decision in
City of Angoon v. Marsh that Congress would not intend to take away the economic use of property conveyed under
ANCSA and ANILCA.

%639 F.3d 991 (9th Cir. 1994).

2 |d. at 996-97 (emphasis added).
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unfairly eroded if the Proposed Rule is allowed to go into effect in its present form. (p. 8-
9)

Adgency Response:  The scope of ANCSA and ANILCA is not affected by this
rulemaking.

San Carlos Apache Tribe (Doc. #15067)

10.21 The U.S. Supreme Court has rejected the expansion of administrative authority into areas
which are traditionally matters of state, tribal or local concern, despite a possible
connection to interstate commerce. In SWANNC, Chief Justice Rehnquist “reaffirmed the
proposition that the grant of authority to Congress under the Commerce Clause, though
broad, is not unlimited.” SWAANC, 531 U.S. at 172-173 (2001). Where an administrative
interpretation of a statute invokes the outer limits of Congress’ power, we expect a clear
indication that Congress intended that result. This requirement stems from our prudential
desire not to needlessly reach constitutional issues and our assumption that Congress does
not casually authorize administrative agencies to interpret a statute to push the limit of
congressional authority. This concern is heightened where the administrative
interpretation alters the federal-state framework by permitting federal encroachment upon
a traditional state power. Id. (Citations omitted.) Congress declared its intent in the CWA
to “recognize, preserve, and protect the primary responsibilities of States . . . to plan the
development and use . . . of land and water resources.” 33 U.S.C. §1251(b). The proposed
rule violates the clear intent of Congress as set forth in 33 U.S.C. §1251. (p. 5)

Agency Response:  The rule is consistent with the Clean Water Act and the
decisions of the Supreme Court. Technical Support Document, 1.A and .C.

Samuel T. Biscoe, County Judge (Doc. #4876)

10.22 The definition of "waters of the United States" appropriately conforms to recent Supreme
Court decisions. The rule neither narrows nor expands the scope of federal Clean Water
Act programs. (p. 1)

Agency Response:  The final rule is consistent with the decisions of the Supreme
Court and is narrower in scope than existing regulations. Technical Support
Document, 1.B. and C.

Bonner County Board of Commissioners (Doc. #4879)

10.23 The U.S. federal court system has made it clear that the EPA and USACOE had acted
beyond fair or reasonable boundaries of jurisdiction while defining "Waters of the U.S".
It is extremely unreasonable for local communities, state land managers, or federal
agencies to expand these jurisdictions the courts determined were excessive or unclear. (p.
2)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, I.C.

Monroe County, New York (Doc. #5555.1)

10.24 These additional regulations, beyond significant costs and delays to taxpayers of Monroe
County, have little, if any, substantive environmental benefit while diverting limited
resources from other programs that do provide environmental protection. For this reason,
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Monroe County believes that any alterations to the CW A should originate in Congress
and not in the overreach of the Administration. (p.1)

Agency Response:  The agencies have concluded the benefits of the rule exceed the
costs. Preamble, V and Economic Assessment in the docket. This rule is
promulgated pursuant to Section 501 of the CWA.

Karnes County Soil and Water Conservation District (Doc. #6793)

10.25 First, the definition as proposed is illegal based on the Commerce Clause of the U.S.

Constitution, the framework and goals of the CWA, Congressional intent and Supreme
Court rulings. Each places a limit on federal jurisdiction over the nation’s waters.
Currently, your proposed rule has practically no limit whatsoever. (p. 1)

Agency Response:  The rule demarcates the boundaries of CWA jurisdiction.
Preamble, IV. The rule is consistent with the statute, Supreme Court decisions, and
the Constitution. Technical Support Document, I.A., B., and C.

County of Butler, Board of Commissioners (Doc. #6918.1)

10.26 Federal jurisdiction should not regulate state and local government jurisdiction land use

10.27

for farmers and individuals. Federal jurisdictional oversight has no place restricting
activities around small creeks and streams, including pathways and ditches carrying water
during rainfall. This is a massive joint regulatory agency undertaking without support
from a comprehensive direct impact investigation and input from state and local
governments in violation of Constitutional federalism mandates. Upon reading the
proposed rule and Supreme Court cases relied on by the EPA and the Corps, the proposed
rule is based on a misreading, misinterpretation and misapplication of tile Supreme
Court's decision in Rapanos v. United States, consolidated with Carabell v. United States
Army Corps of Engineers (547 U.S. 715, 2006). The proposed rule severely broadens
and extends agency regulatory jurisdiction where the Supreme Court determined both
Agencies exceeded regulatory authority. The Rapanos Court interpreted "waters of the
U.S." under the Clean Water Act (CWA) and set forth clarifications regarding the
erroneous applications and misunderstandings in both the concurring and dissenting
opinions cited by the EPA and Corps in their proposed rule. (p. 2)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Regulation, regulation and more regulation-- will it ever stop? Not only is permitting
regulation extremely costly, the proposed rule and its regulatory expansion violates
Constitutional law, exceeds statutory authority, negates Congressional intent and ignores
Supreme Court directives. The Rapanos case involved 8404 of the CWA and 8301 (a)
requiring persons wishing to discharge dredged or fill material into "navigable waters" to
obtain a permit from the Corps regarding two (2) "adjacent wetlands.” Rapanos involved
whether the CWA's jurisdictional reach extended to non-navigable wetlands that do not
abut navigable water. Carabell involved whether 8404 permitting extended to "wetlands
hydrologically isolated from any of the "waters of the U.S." And if so, would such
jurisdiction exceed Congress' power under the Commerce Clause? The Rapanos Court's
remand directives to the Sixth Circuit were clear:
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"because the Sixth Circuit applied the wrong standard to determine if these
wetlands are covered 'waters of the U.S.," and because of the paucity of the record
in both of these cases, the lower courts should determine . . . whether the ditches
or drains near each wetland are ‘water" in the ordinary sense of containing a
relatively permanent flow; and (if they are) whether the wetlands in question are
‘adjacent’ to these 'waters' in the sense of possessing a continuous surface
connection that created tile boundary drawing problem we addressed in United
States v. Riverside Bayview." (474 U.S 121, 1985).

Despite the Rapanos Court wanting the lower Court to decide the issues, the Sixth Circuit
Court remanded the case to the "District Court with instructions to remand to the Corps
for further proceedings consistent with the Supreme Court's decision in Rapanos.” Even
the Sixth's Circuit's remand order is in direct opposition to tile Supreme Court's directive.
Wily was tile remand given to a party-opponent to decide tile issues instead of the
District Court? Now, the EPA and Corps' proposed rule modifies existing regulations by
expanding the scope of CWA's regulatory implementation in place for the last twenty-
five (25) years through a misdirected and dissected incorporation of Supreme Court
decisions. In Rapanos, the Supreme Court set forth the historical interpretation of the
definition of "waters of the U.S." and indicated the Corps had expansively over
broadened its interpretation and exceeded regulatory authority. (p. 2-3)

Agency Response:  The remand order of the Sixth Circuit is outside the scope of
this rulemaking. The rule is narrower in scope than existing regulations. Technical
Support Document, I.B. The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

Given the Rapanos Court's clear opinion interpreting "waters of the U.S.," the expansive
scope of the EPA and Corps' self-regulatory authority under the proposed rule is quite
disconcerting especially when you review the rule's "discussion of major conclusions”
which sets the tone for its expansive implementation rationale. Throughout the proposed
rule, the EPA and Corps rely on issues raised by the dissenting opinion in Rapanos which
the Court showed to be "short on analysis of the statutory text and structure.” The
Supreme Court clarified "it was not willing to broaden tile definition of "waters of tile
U.S." The dissenting opinion and self-regulating proposed rule would hold that “the
waters of the U.S. include any wetlands "adjacent™ (no matter how broadly defined" to
"tributaries™ (again, no matter how broadly defined) of traditional navigable waters.” The
dissent relied on the Riverside Bayview opinion and Congress' deliberate acquiescence in
the Corps 1977 regulations. However, the Rapanos Court stated "each of these is
demonstrably inadequate to support the apparently limitless scope that the dissent would
permit tile Corps to give the Act.” The Supreme Court determined Agency jurisdiction
was broader in scope and expanded jurisdictional federal control beyond tile CWA 8404
permitting process. By this proposed rule, the EPA and the Corps exceed jurisdictional
authority by attempting regulatory implementation expansion beyond the Supreme
Court's limitations in Rapanos which will significantly increase the number of public
infrastructure ditches under federal jurisdiction applicable to all CW A programs, not just
permitting. If a project is determined to be jurisdictional, the rule will impact other
regulatory programs, including 8402--storm water management program and 8401--water
quality certification. For example, federal laws and environmental impact statements
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would be triggered such as the National Environmental Policy Act and impacts under the
Endangered Species Act. Other impacts pertaining to CWA programs under 8303 Water
Quality Standards, the National Pollutant Discharge Elimination System, total maximum
daily load and other water quality standards programs will be realized. (State water
quality certification or Spill Prevention, Control and Countermeasure programs have not
been analyzed.) Such expansive regulatory implementation was not Congress' intent
under statutory language or established Supreme Court precedent. Citing Riverside
Bayview, the Rapanos Court clearly noted the dissent's acceptance of the Corps' inclusion
of dry beds as tributaries was implausible as was acceptance of the Corps' definition of
"adjacent” which extended beyond reason to include the 100 year flood plain of covered
waters. The Rapanos Court further noted the dissenting opinion with its "exclusive focus
on ecological factors, combined with its total deference to the Corps' ecological
judgments, would permit the Corps to regulate the entire country as 'waters' of the U.S."
Ultimately, the Rapanos Court was clear tile Corps exceeded their authority and from its
opinion was not going to broaden the definition of "waters of tile U.S. Specifically, the
Court quoting SWANCC, stated "we are loath to replace the plain text and original
understanding of a statute with an amended agency interpretation.” The Rapanos Court
admonished the dissenting opinion and limited the Corps' authority (the same authority
the Corps is attempting to broaden by this proposed rule) by clearly stating:

"'[W]aters of the U.S." is in some respects ambiguous. The scope of that
ambiguity, however, does not conceivably extend to whether storm drains and dry
ditches are ‘waters," and hence does not support the Corps' interpretation. And as
or advancing 'the purpose of the Act": we have often criticized that last resort of
extravagant interpretation, noting that no law pursues its purpose at all costs, and
that the textural limitations upon a law's scope are no less a part of its ‘purpose’
than its substantive authorizations."

The dissent noted "whether the benefits of particular conservation measures outweigh
their costs is a classic question of public policy that should not be answered by appointed
judges.” In the only point of agreement with the dissent, the Rapanos Court went on to
state "neither...should it be answered by appointed officers of the Corps of Engineers in
contradiction of congressional direction.” The Court's opinion is quite clear about
regulatory agencies exceeding statutory authority. The EPA and Corps missed the entire
point of the Rapanos Court's interpretation given the proposed rule's extensive reliance
on the dissenting and concurring opinions. Specifically, the Court found the dissenting
opinion "failed to provide overwhelming evidence that Congress considered and failed to
act upon the 'precise issue' -- what constitutes an ‘adjacent' wetland covered by the Act."”

The proposed rule also attempts to expand regulatory implementation by citing Justice
Kennedy's concurring opinion which the Rapanos Court considered a misreading of
SWANCC's "significant nexus™ and in "utter isolation of the Act." The EPA and the
Corps' case by case determination of "significant nexus" was clarified by the Rapanos
Court, quoting the Riverside Bayview Court, who "explicitly rejected such case by case
determinations of ecological significance for the jurisdictional question whether a
wetland is covered, holding instead that all physically connected wetlands are
covered...Likewise, that test cannot be derived from SWANCC's characterization of
Riverside Bayview, which emphasized the wetlands which possessed a 'significant nexus'
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in the earlier case 'actually abutted on a navigable waterway and specifically rejected the
argument that physically unconnected ponds could be included based on their ecological
connection to covered waters .... "Wetlands are waters of the U.S if they bear the
‘'significant nexus' of physical connection, which makes them as a practical matter
indistinguishable from waters of the U.S."

Our government consists of three (3) separate and distinct branches-Executive,
Legislative and Judicial. The purpose of this governmental process creates a checks and
balance system of oversight protection. In this particular case, regulatory agencies are
performing both legislative and judicial interpretation functions. Unilaterally extending
an agency's regulatory powers to legislative and judicial authority is quite disturbing.
This is especially troubling given the fact the Supreme Court in two (2) cases raised
questions about which waters fall under federal jurisdiction. In SWANCC, the Corps used
the "Migratory Bird Rule™ (wherever a migratory bird could land) to claim federal
jurisdiction over an isolated wetland. The Court ruled the Corps exceeded their authority
and infringed on states' water and land rights. In Rapanos the Corps was challenged over
their intent to regulate isolated wetlands under the CWA 8404 permit program. The Court
ruled tile Corps exceeded their authority to regulate these isolated wetlands. The plurality
opinion stated that only waters with a relatively permanent flow should be federally
regulated. Until the Legislature or the Supreme Court clearly defines waters under federal
jurisdiction, the matter is not within regulatory agency expansion. In both cases, the
Court determined the regulatory agency exceeded its authority. (p. 7-8)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

Based on the Supreme Court's interpretation and reasons set forth in its analysis, the EPA
and Corps should withdraw their draft guidance and proposed definitional expansion of
regulatory implementation. Furthermore, given the recent passing of proposed legislation
HR 5078-Waters of the United States Regulatory Overreach Protection Act of 2014 by
the House of Representatives on September 9, 2014, which mandates the withdrawal of
the proposed rule, the EPA and Corps, should voluntarily withdraw their joint proposed
rule and proceed with the directives of the legislation. (p. 9)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C. The agencies comply with enacted laws.

White Pine County Board of County Commissioners, White Pine County, Nevada et al. (Doc.

#6936.1)
10.30 Highlighted portions of National Association of Counties Policy Brief should be

included. (p. 3)

Agency Response:  The commenter did not include a highlighted version of the
National Association of Counties Policy Brief and therefore did not provide specific
issues for the agency to consider in the rulemaking. Comments submitted by the
National Association of Counties are responded to in the Response to Comments
Document.
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Murray County Board of Commissioners (Doc. #7528.1)

10.31

10.32

The newly proposed rule offers new language and terms that depart from the
nomenclature used in the Clean Water Act, historical regulations, and existing case-law
precedence. The proposed rule therefore is challenging to synthesize with existing case
law. (p. 2)

Agency Response:  The rule does include new terms and definitions; they are
consistent with the statute and the caselaw. Technical Support Document, I.A and
C.

We oppose the replacement of "adjacent wetlands" with "adjacent waters" and believe
that this proposal is not legally supported by the Clean Water Act and its case law. As
proposed, this section of the rule represents the largest expansion of jurisdiction by the
agencies over regulated waters.

In Riverside Bayview Homes, the Supreme Court explained that Congress's concerns over
restoring the integrity of navigable waters could reasonably conclude that "regulation of
at least some discharges into wetlands™ adjacent to navigable waters is permitted by the
Clean Water Act. See US v. Riverside Bayview Homes, Inc., 474 U.S. 121, 137 (1985).
In SWANCC, the Court rejected extension of jurisdiction to wetlands not adjacent to
navigable waters, stating, "It was the significant nexus between wetlands and 'navigable
waters' that informed our reading of the [Act] in Riverside Bayview Homes." Solid Waste
Agency of N. Cook Cnty. v. US Army Corps of Eng'rs, 531 U.S. 159, 167 (2001). In
Rapanos, Justice Kennedy recognized that the limit of the agencies' powers over adjacent
wetlands is set by a determination of the wetlands significant nexus to navigable water.
Rapanos v. U.S, 547 U.S. 715, 759 (2006). (p. 6)

Agency Response:  The rule is narrower in scope than the existing regulation, and
the rule is consistent with the statute and Supreme Court decisions. Technical
Support Document, ILA., B., and C

Southeast Texas Groundwater Conservation District (Doc. #8142)

10.33 It is the belief of the Board that the United States Congress, not individual federal

agencies, should make substantive changes in the laws of our nation. Any such changes
in jurisdiction of the federal government should only result from Congressional action.

(p-1)
Agency Response:  This rule is promulgated pursuant to Section 501 of the CWA. .

La Plata Water Conservancy District (Doc. #8318)

10.34 Accordingly, the LPWCD respectfully requests that the Agencies withdraw the proposed

Rule and draft a new rule that (1) lawfully adheres to the plurality opinion of the Supreme
Court in Rapanos and asserts jurisdiction on much narrower, more predictable grounds.

(p. 2)

Agency Response:  The rule is consistent with the caselaw. Technical Support
Document, 1.C. The rule demarcates the boundaries of CWA jurisdiction and
provides for increased clarity and certainty. Preamble, Il and IV,
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Southeast Texas Groundwater Conservation District (Doc. #8419.1)

10.35 Additionally, it is the belief of the Board that the United States Congress, not individual
federal agencies, should make substantive changes in the laws of our nation. Any such
changes in jurisdiction of the federal government should only result from Congressional
action. (p. 1)

Agency Response:  Agency Response: This rule is promulgated pursuant to
Section 501 of the CWA.

Beaver County Commission (Doc. #9667)

10.36 ...the CWA directs the Environmental Protection Agency, the Army Corps of Engineers
and other federal agencies to restore and maintain the chemical, physical, and biological
integrity of the Nation's waters, other federal laws require federal agencies to disclose
information related to the effects of their actions on the American public. We feel that the
Agencies do not meet this requirement with the proposed rule and further, that the
Agencies have engaged themselves in an effort to sway the public into supporting a new
definition of the WOUS that the Agencies have determined is necessary but is
independent of what is intended or presented in the CWA. This effort to gain support for
an unnecessary new definition of the WOUS is carried out despite a recent Supreme
Court decision that clearly defines the WOUS. (p. 2)

Agency Response:  The agencies promulgated the rule consistent with all
requirements. Preamble, VI. The rule is consistent with the statute and the
caselaw. Technical Support Document, I.A and C.

10.37 The title of the proposed rule clearly states that the subject matter is the definition of a
term, "Waters of the United States”. The purpose of such a definition is declared to be to
define the scope of waters that are protected under the CWA. However, the most
significant and the most looming gorilla in the room associated with the Agencies'
proposed regulatory definition is that there is no valid or justifiable need or purpose in
redefining "waters of the United States", and that the actual purpose of the proposed rule
is not to create a definition but to mask a tremendous expansion of the scope of CWA
protected waters.

The task of establishing the parameters of the scope of responsibility for the Agencies
that will enable them to carry out their missions?® cannot be accomplished by proposing
to redefine a term that already has a well-understood meaning in the English language.
The Agencies, in couching the proposed rule as a request for unnecessary and
inappropriate redefinitions of that and multiple additional terms, beg the question of
actual intent for doing so.

% The EPA mission is to protect human health and the environment. http://www2.epa.gov/aboutepa. The mission of
ACE is to "Deliver vital public and military engineering services; partnering in peace and war to strengthen our
Nation's security, energize the economy and reduce risks from disasters."
http://www.usace.army.mil/About/MissionandVision.aspx Summary of the Clean Water Act 33 U.S.C. 81251 et seq.
(1972)

The Clean Water Act (CWA) establishes the basic structure for regulating discharges of pollutants into the waters of
the United States and regulating quality standards for surface waters. http://www2.epa.gov/laws-
regulations/summary-clean-water-act.
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The Agencies have stated in the Federal Registry that there is a need for adopting a
formal statement of the meaning or significance of the phrase "waters of the United
States". The Agencies stated that the need for this proposed rule was because the scope of
CWA protection for streams and wetlands became confusing and complex following
Supreme Court decisions in 2001 and 2006.

A regulatory definition, ideally, would be consistently and systematically used by the
Agencies when interpreting and implementing the Clean Water Act (CWA). The
Agencies' proposal that the definition of "waters of the United States” be defined masks
the fact that no such new definition is needed or even wanted by the Agencies. In fact, the
Agencies would be delighted for the public to accept "waters of the United States™ at face
value.

This approach is a "bait and switch™ process based on confusion caused by self-referential
internal definitions within the proposed rule, making any real definition of any term
nearly impossible. The proposed rule is presented with an ultimate objective of
substantially increasing the scope of waters protected by the CWA (the switch) as a
consequence of getting the public to agree to using the term "waters of the United States"
at face value meaning.

The bait is the pretense that a real rule change is being proposed to meet legal
requirements for public notice and mandated public hearings (the bait), while bypassing
not only the objective of public notice and public discussion on the actual rules, but
avoiding the scrutiny of the legislative and judicial eyes (enabling the switch).

Any ordinary speaker of the English language understands "waters of the United States"
to mean, in plain writing and common use, "all waters located within the territorial
boundaries of the United States". None of the words are hard to comprehend, and the use
of this type of phraseology is common to native speakers of the English language (e.g.,
"riders of the purple sage", "ranchers of the western states”, "farmers of the Midwest",
"speakers of the English language™). It is a non-specific term that does not exclude any
specific kinds of water to be found within the United States (or, e.g., riders to be found
riding the purple sage, etc).

No matter what definition could come about from the proposed rule, "waters of the
United States" means all waters, including waters over which the Agencies have not
previously had jurisdictional authority, e.g. waters of the States and private lands. This is
not the intent of the CWA, although it apparently is the intent of the Agencies.

In the English language when a word or term must be qualified with a modifier it is an
indicator that the word or term is too general for the intended meaning. Thus the reason
for the many modifiers for "waters of the United States" in the CWA, is because the
CWA was not intended to apply to every drop of water located within the territorial
boundaries of the United States. Modifying words have been used to provide parameters
for implementation of protection of water quality since the Water Pollution Control Act
of 1948. (p. 4-5)

Agency Response:  The Supreme Court has stated that the term “waters of the
United States” is ambiguous in some respects. The agencies have promulgated a
rule consistent with the notice and comment requirements of the Administrative
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10.38

10.39

Procedure Act. The rule is also consistent with the statute and caselaw. Technical
Support Document, I. A and C.

There is no doubt that with the plurality decision in the SWANCC and Rapanos cases the
Supreme Court has already provided a clear definition of "waters of the United States".
(See summary of the Supreme Court's decision in the attached "Syllabus of Rapanos et ux
et al. v. United States"? )

Interpreting the law and providing a clear meaning to the intent of laws when there is
doubt or a dispute is the primary role of the Supreme Court. The Supreme Court has done
its job concerning the definition of "waters of the United States" and "jurisdictional
waters" under the CWA. We find that the Agencies have been and are continuing to
struggle with "mission creep”, i.e. self-determined expansion of their mission beyond
their statutory authority, as demonstrated by their unwillingness to accept the (Rapanos)
Supreme Court decision and instead formulating this proposed rule. Unwilling to accept
the Supreme Court definitions, the Agencies are attempting to implement their own
definition of the "waters of the United States", which has led to much confusion and
uncertainty for the American public. (p. 6)

Agency Response:  The Supreme Court has stated that the term “waters of the
United States” is ambiguous in some respects. The agencies have promulgated a
rule consistent with the notice and comment requirements of the Administrative
Procedure Act. The rule is also consistent with the statute and caselaw. Technical
Support Document, I. A and C.

We finds it is very disheartening to have to deal with a proposed rule that is counter to the
latest Supreme Court decision (Rapanos et ux et al. v. United States), which has clearly
addressed this matter. By issuing the current proposed rule the Agencies appear to be
attempting to override the Rapanos Supreme Court decision, which for the most part
dismissed the notion that intertwined "water connectivity" and the presence of some kind
of nebulous "significant nexus" to navigable waters give the Agencies jurisdiction for
permitting a much expanded jurisdictional authority, including authority over a broader
suite of land use activities.

In the Rapanos et ux et al. v. United States decision, Justice Scalia's plurality opinion,
section VI, clearly addresses and shows the errors with the Agencies notion that "water
connectivity" and the presence of a "significant nexus" somehow come from and are part
of the CWA. In this opinion, it is stated in the first paragraph of page 37:

"One would think, after reading Justice Kennedy 's exegesis, that the crucial
provision of the text of the CWA was a jurisdictional requirement of "significant
nexus" between wetlands and navigable waters. In fact, however, that phrase
appears nowhere in the Act, but is taken from SWANCC's cryptic characterization
of the holding of Riverside Bayview."

This statement alone should have been a red flag to the Agencies that the occurrence of
"water connectivity" and the presence of a "significant nexus" was somehow a mandate

2 hitp://ww.law.cornell.edu/supct/htm1/04-1034.ZS.html. Accessed 06/24/14.
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for them to take it upon themselves to redefine what constitutes "waters of the United
States” for CWA purposes.

We find it alarming that the Agencies feel free to ignore the intent of Congress through
bypassing the CWA and ignoring the findings of the Supreme Court. It is even more
troubling that the Agencies would attempt to convince the public that they are somehow
empowered to greatly expand their jurisdictional authorities, which would open the door
for them to substantially increase their influence in land use activities across the entire
nation.

Withdraw the current proposed rule. If the Agencies feel the need to expand their
jurisdictional authority and the scope of waters protected by the CWA, they must work
within the bounds of already established federal and case law, specifically incorporating
the "waters of the United States™ definition presented by the plurality Supreme Court
opinion in the Rapanos et ux et al. v. United States decision. Furthermore, the Agencies
must work within established constitutional process, as well as with state and local
elected officials and a broad cross section of the American public in developing changes
to their mission and scope of authority. (p. 8)

Agency Response:  The Supreme Court has stated that the term “waters of the
United States” is ambiguous in some respects. The agencies have promulgated a
rule consistent with the notice and comment requirements of the Administrative
Procedure Act. The rule is also consistent with the statute and caselaw. Technical
Support Document, I. A and C.

The extraordinary expansion of the Agencies' jurisdictional authority that would come
about through this proposed rule, and the resulting vastly increased restrictions imposed
on private waters through permitting would result in regulatory taking, a violation of the
Fifth Amendment. The increased permitting available to the Agencies would result in
citizens being required to obtain permits and pay the government for ordinary activities
on private property. This amounts to a seizure of that property without compensation, i.e.
a regulatory taking. Although the Supreme Court does not require government
compensation where regulations substantially advance legitimate governmental interests,
this is not true when the regulations prevent a property owner from making
"economically viable use of his land." Agins v. City of Tiburon, 447 U.S. 255 (1980).

In other words, the government should pay the market value of seized property rather
than the property owner paying the government via a permit for the privilege of
improving that property.

This type of violation of the Fifth Amendment would not come about except that the
Agencies propose to include non-navigable waters in their definition of the scope of their
jurisdictional authority. The mission of the Agencies, in particular the EPA, is to protect
and sustain water quality, not own the water or manage its use. (p. 12)

Agency Response:  This rule does not constitute a taking of private property in
violation of the Fifth Amendment. Technical Support Document, 1.C.

Imperial County Board of Supervisors (Doc. #10259)

10.41

Ultimately, county governments are liable for maintaining the integrity of their ditches,
even if federal permits are not approved by the federal Agencies in a timely manner. For
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example, in Arreola v. Monterey (99 Cal. App. 4th 722), the court held that Monterey
County (CA) was liable for not maintaining a levee that failed due to overgrowth of
vegetation, even though the county argued that the Army Corps' permit process did not
allow for timely approvals. (p. 2)

Agency Response:  This state court case is outside the scope of this rulemaking.

Richland County, Montana Office of County Commissioners (Doc. #10551)

10.42

Constitution of the United States of America: Amendment X

The powers not delegated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the people.

The Constitution of the State of Montana: Article IX Section 3. Water rights.

1. All existing rights to the use of any waters for any useful or beneficial purpose are
hereby recognized and confirmed.

2. All surface, underground, flood and atmospheric waters within the boundaries of the
state are the property of the state for the use of its people and are subject to
appropriation for beneficial uses provided by law.

We are asking the Administration to remand the rules until answers to the questions; as to
under what authority are these rule being administered and what economic impact these
rules will have on Richland County and the state of Montana. We are respectfully
requesting the agencies (EPA) and (Corps) reopen the comment period after the questions
have been answered. (p. 1-2)

Agency Response:  This rule is promulgated pursuant to Section 501 of the CWA.
The agencies have provided an economic assessment of the rule. Preamble, V, and
economic assessment in the docket.

Sanpete County Commissioners (Doc. #11978)

10.43

10.44

Interpreting the law as providing a clear meaning to the intent of laws when there is doubt
or a dispute is the primary role of the Supreme Court. The Supreme Court has done its
job concerning the definition of "waters of the United States™" and 'jurisdictional waters"
under the CWA. An unwillingness to accept the (Rapanos) Supreme Court decision and
formulating this proposed rule is demonstrated "mission creep." There can only be one
reason for the EPA and Corp concerns with having to evaluate jurisdiction of waters on a
case-specific basis which is to expand their scope of jurisdiction over the Nation's waters.
Unfortunately for the EPA and the Corp, the Constitution does not grant power to any
federal agency to establish their own authority or jurisdictional boundaries independent
of Congress and the Supreme Court. (p. 1-2)

Agency Response:  The rule is consistent with the statute and caselaw and is
narrower in scope than the existing regulations. Technical Support Document, I.A,
B, and C.

We believe that statements in the proposed rule are just additional examples of "mission
creep.” FR page 22189, column 1 state: The agencies emphasize that the categorical
finding of jurisdiction for tributaries and adjacent waters was not based on the mere
connection of a water body to downstream waters, but rather a determination that the
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10.45

nexus, alone or waters in the region, is significant based on data, science, the CWA, and
case law. In addition, the proposed rule suggests that “other waters" (those not fitting in
any of the above categories) could be determined to be "waters of the United States"
through a case-specific showing that, either alone or in combination with similarly
situated "' other waters" in the region, they have a " significant nexus" to a traditional
navigable water, interstate water, or the territorial seas. The rule would also offer a
definition of significant nexus and explain how similarly situated "other waters" in the
region should be identified. By virtue of the Acts of 1866, 1870, and 1877 the federal
government divested itself of its authority over all non-navigable water in the West,
ceding that authority to the states. This action of Congress has only been changed in the
past by the exemption of water from appropriation under state law. The Tenth
Amendment to the United States Constitution prohibits the federal government from
exercising any power not delegated to it by the states in the US Constitution. Thus, non-
navigable waters of the West are still outside of the jurisdictional authority of the EPA
and the Corp. The proposed expansion of authority and jurisdiction over lands that may
be or are covered with water for short periods of time cannot be justified. These are non-
navigable waters. The idea that because intertwined "water connectivity" and nebulous
"significant nexus" to navigable waters might exist should not give the EPA and the Corp
jurisdictional authority. The issuance of the proposed rule appears to override the
Rapanos Supreme Court decision, which for the most part dismissed a notion of
intertwined "water connectivity" and the presence of some kind of nebulous "significant
nexus" to navigable waters gives the EPA and Corp jurisdiction for permitting a much
expanded jurisdictional authority, including authority over a broader suite of land use
activities. (p. 2)

Agency Response:  The rule is consistent with the statute and caselaw and is
narrower in scope than the existing regulations. Technical Support Document, I.A,
B, and C.

Of greater concern is the possible violation of the Fifth Amendment "regulatory taking."
The extraordinary expansion of the Agencies' jurisdictional authority that would come
about through this proposed rule, and the resulting vastly increased restrictions imposed
on private waters through permitting would result in regulatory taking, a violation of the
Fifth Amendment. The increased permitting available to the Agencies would result in
citizens being required to obtain permits and pay the government for ordinary activities
on private property. This amounts to a seizure of that property without compensation, i.e.
a regulatory taking. Although the Supreme Court does not require government
compensation where regulations substantially advance legitimate governmental interests,
this is not true when the regulations prevent a property owner from making economically
viable use of his land." Agins v. City of Tiburon, 447 U.S. 255 (1980). In other words, the
government should pay the market value of seized property rather than the property
owner paying the government via a permit for the privilege of improving that property.
This type of violation of the Fifth Amendment would not come about except that the
Agencies propose to include non-navigable waters in their definition of the scope of their
jurisdictional authority. The mission of the Agencies, in particular the EPA, is to protect
and sustain water quality, not own the water or manage its use. (p. 3)
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Agency Response:  This rule does not constitute a taking of private property in
violation of the Fifth Amendment. Technical Support Document, I.C.

Washington County Board of County Commissioners (Doc. #12340)

10.46 Consequences of the proposed rules would allow the EPA and the Corps to utilize
definitions with the CWA to regulate activities on dry land farm ground and county
easements when those activities are not connected to interstate commerce. We believe
this is an over reach of the intent of the 1972 law. (p. 1)

Agency Response:  The definition of “waters of the United States” in the rule only
includes waters. The rule is consistent with the statute. Technical Support
Document, |.A.

Weld County, Colorado (Doc. #12343)

10.47 The Rapanos and Solid Waste decisions both dealt with the federal governments
increasing assertion of jurisdiction under the Clean Water Act. In both cases, the majority
of the Supreme Court held that the government was extending the scope of the Clean
Water Act beyond the original intent. The Rapanos decision, written by Justice Scalia,
and the Solid Waste decision written by Chief Justice Rehnquist, both sought to limit the
reach of the Clean Water Act. With the proposed rule change, the agencies are attempting
to clarify the supposed confusion created by these cases. However, it appears that the
rulings from these two cases make clear that jurisdiction under the Clean Water Act is
limited. (p. 4)

Agency Response:  The rule is consistent with the caselaw. Technical Support
Document, I.C.

City of Palo Alto, California (Doc. #12714)

10.48 The proposed rule fails to provide the necessary clarity that gave impetus to this rule. We
support a rulemaking process that interprets court decisions and ensures future progress
in meeting the requirements of the Act. Unfortunately, the aggressive reach of this rule
and its ambiguous provisions and terminology introduces uncertainty, requires more
agency analysis and intervention, and creates increased potential for litigation. (p. 4)

Agency Response:  The rule provides increased certainty and is consistent with
caselaw. Preamble, IV, and Technical Support Document, I.C.

Board of Commissioners, Carbon County, Utah (Doc. #12738)

10.49 We find that any determination without first seeking Congressional language for
guidance would be an agency fiat. But Congressional intervention in fact that is the last
thing this process seeks to do. (p. 3)

Agency Response:  Agency Response: This rule is promulgated pursuant to
Section 501 of the CWA.

Mille Lacs County Board of Commissioners (Doc. #13198)

10.50 By using the phrase "Waters of the United States," Congress carefully balanced the
interests of the federal government with state and private interests to protect and improve
water quality. This phrase imposes a limit on federal jurisdiction that was established in
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venerable federalism cases of the nineteenth century. Congress did not intend or
empower the Environmental Protection Agency, or any other federal agency, to challenge
the public trust responsibilities of the States as defined in Illinois Central Railroad v.
[llinois, 146 U.S. 387 (1892) through administrative rules altering the definition of
"waters of the United States." The public trust doctrine was developed to protect the
rights of all people to the navigable in fact waterways. Congress was, as a matter of
federalism, made responsible for maintaining the navigability of waterways under its
Commerce Clause authority while the States were given the water management
responsibilities. See Pollard's Lessee v. Hagan, 44 U.S. 212; 3 How. 212 (1845). In
passing the Clean Water Act, Congress expanded the federalism balance to add the
federal interest of ensuring clean water in interstate waterways while protecting the local
and state authority over water management.

The proposed rule is an expansion to the Congressional definition of "waters of the
United States." It sets the term as to how the federal agencies will determine what other
water bodies will be subject to the regulations of traditional "waters of the United States."

The rule makes no mention as to the effect the expanded definition of"traditionally
navigable waters" will have on the interpretation of Indian tribal authority over water
under the Clean Water Act. Congress amended the Clean Water Act to allow qualified
Indian tribes to be treated as states under specific circumstances. Indian reservations are
considered territory of the United States not subject to state jurisdiction. See Village of
Hobart v. Oneida Tribe of Wisconsin, 732 F.3d 837 (7th Cir. 2013).

The rule is disturbingly similar to a recommendation made by Albert Bacon Fall in a
report in 1922 that precipitated major federal litigation over the Colorado River. The
States reacted to the Fall-Davis Report (S. Doc. 142, 67th Congo 2nd Sess.) by entering
into the Colorado River Compact and agreeing to the legislation that became the Boulder
Canyon Projects Act. However, the States contractual water rights were challenged
twenty years later by the United States, on behalf of the Indian tribes, claiming huge
preexisting reserved tribal rights and Mexican treaty rights. See Arizona v. California,
373 U.S. 546 (1963). (p. 1-2)

Agency Response:  The rule is consistent with the statute and Supreme Court
CWA caselaw. Technical Support Document, 1.A and C. This rule has no effect on
the ability of tribes to seek TAS eligibility under the CWA. Currently, no tribes
have been approved to administer the CWA Section 404 permitting program.
Further, this is a definitional rule that clarifies the scope of the “waters of the
United States”, consistent with the statue and Supreme Court case law.

Lafourche- Terrebonne Soil and Water Conservation District (Doc. #13582)

10.51 Legal scholars will argue that Congress is the only body that has and can set the scope of
the Clean Water Act. Only Congress can expand the scope and intended purpose of the
Clean Water Act, and it has chosen not to do so in both the 110th and 111th Congresses.
The attempts of the EPA and COE through this proposed rule can only be interpreted as
an attempt to circumvent the people of the United States and exert their agencies
authority and control over their 'subjects’. (p. 2)
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Agency Response:  This rule is promulgated pursuant to Section 501 of the CWA
and is consistent with the statute. Technical Support Document, I.A.

Parish of Jefferson (Doc. #14574.1)

10.52

The limits of federal regulation that burden states must first take place in the political
process. Garcia v. San Antonio Metropolitan Transit Auth., 468 U.S. 521 (1985). That is
the purpose of these comments, to persuade EPA and the Corps to place reasonable limits
and constraints, including clarity and obtaining more input from state and local
governments, in its proposed rules. Regulation of "waters of the U.S." too broadly and
unfairly impedes local police powers. (p. 3)

Agency Response:  The rule establishes reasonable limits and is consistent with the
statute. Preamble, IV and Technical Support Document, I.A. The agencies sought
input from States. Preamble, VI.E. and Federalism report in the administrative
record.

Waters of the United States Coalition (Doc. #14589)

10.53

10.54

The Ninth Circuit Court of Appeals’ decision in Pronsolino v. Nastri, 291 F.3d 1123
(2002) illustrates the issue. In that case, the EPA imposed TMDLSs on a river that was
polluted only by non-NPDES sources of pollution. Some property owners who owned
land in the river’s watershed applied for an agricultural permit which was granted along
with certain restrictions to comply with the EPA’s TMDL. The property owners sued the
EPA, contending that EPA did not have the authority to impose TMDLSs on rivers that
were polluted only by non-NPDES sources of pollution. The both the trial court and the
Ninth Circuit Court of Appeals sided with the EPA, holding that the CWA’s 303(d)
listing and TMDLs requirements apply to all waters of the United States regardless of the
source of impairment.

Thus the idea that it doesn’t matter whether a water is designated waters of the United
States if an activity does not require a Clean Water Act permit is incorrect. Other
requirements apply and impose restrictions that are outside the scope of the Clean Water
Act’s permitting process. For some water bodies that is entirely appropriate. For man-
made ditches, aqueducts, treatment wetlands, Low Impact Development BMPs, terminal
reservoirs, and flood control systems, the designation can be extremely problematic and
will have a negative impact on public agency operations across the United States. (p. 18-
19)

Agency Response:  The agencies considered impacts on implementing programs.
Preamble, V and economic analysis in the administrative record.

The various iterations of NRDC v. County of LA are instructive. In that case, the Natural
Resources Defense Council (“NRDC”) sued the County of Los Angeles Flood Control
District alleging that the County’s NPDES permit required strict compliance with Water
Quiality Standards. The Los Angeles Regional Water Quality Control Board, the agency
issued the permit, had previously issued the County a letter stating that a violation of
Water Quality Standards would not be considered a violation of the County’s NPDES
permit. The District Court and the Ninth Circuit Court of Appeals disregarded the
Regional Board’s assurance to the County and held that the permit’s language should be
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10.55

10.56

read as if it were a contract. As a result, the County was held liable for the fact that the
Los Angeles River routinely violates the designated Water Quality Standards.

The case demonstrates that although EPA may have the best intentions in the application
of its Proposed Rule, unless the language is appropriately tailored to EPA’s stated goals it
can be misconstrued. The current language is simply too broad and as described in
greater detail below, must be revised (p. 19-20)

Agency Response:  The rule makes no changes to the municipal separate storm
sewer system program and regulations at issue in NRDC. See Preamble VI for
discussion of exclusions and municipal separate storm sewer systems.

[IIn South Florida Water Management District v. Miccosukee Tribe of Indians, 541 U.S.
95 (2004), the Supreme Court held that movements of water within “the waters of the
United States” were not discharges from a point source. The Court declined, however, on
the basis of the record to determine whether the waters at issue were a single water body
or separate waters of the United States, although there was some evidence indicating that
the drainage canal and wetland at issue were in essence the same body of water. The
Court remanded the case for further review of whether the two waters were distinct water
bodies.

The Supreme Court subsequently reached the same conclusion in Los Angeles County
Flood Control District v. NRDC, __U.S. _, 133 S.Ct. 710 (2013). There, the Court
considered whether water movement within the channelized portions of the Los Angeles
River could be considered a discharge from a point source. Citing Miccosukee, the Court
unanimously held that water movement within the Los Angeles River would not
constitute a discharge from a point source under the Clean Water Act. Specifically, the
Court held that the channelized portions of the river were not point sources discharging
into the non-channelized portions of the river.

The Court’s decisions in both Miccosukee and Los Angeles County Flood Control
District recognized the fundamental difference between waters of the United States and a
point source that discharges into waters of the United States. A feature cannot be both. If
a manmade conveyance meets the definition of point source under the Act, the EPA and
the Army Corps lack the discretion to classify it as waters of the United States based on
an expansive definition of the term not found in the text of the Act itself. (p. 28-29)

Agency Response:  Water transfers were at issue in those cases; the scope of water
transfers is beyond the scope of this rule. The agencies disagree that the Supreme
Court has held that a “water of the United States” cannot also be a “point source.”
Technical Support Document at I.C.

Congress adopted this limitation because the states have traditionally regulated all waters
within their jurisdiction, subject only to the federal government’s power to regulate
navigable waters under its commerce powers. (United States v. Appalachian Elec. Power
Co., 311 U.S. 377, 406 (1940) (describing federal power to regulate navigable waters);
The Daniel Ball, 77 U.S. 557, 563 (1870) (same); California v. United States, 438 U.S.
645, 662 (1978) (describing states’ traditional authority to regulate water); California
Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 158, 163-164 (1935)
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(same).) Many states, particularly in the arid west, are dependent on aquaducts, irrigation
canals and other conduits to provide water to a thirsty populace:

e The federal Central Valley Project (CVP) in California, the nation’s largest
federal reclamation project, consists of dams, canals and other facilities that
transfer water from the rivers of northern California to the central and southern
parts of the State, in order to serve agricultural, municipal, industrial and other
uses. Ivanhoe Irrig. Dist. v. McCracken, 357 U.S. 275, 280-283 (1958); United
States v. Gerlach Live Stock Co., 339 U.S. 725, 728-736 (1950).

e (alifornia’s State Water Project (SWP), the analogue of the federal CVP,
similarly transfers water from northern California rivers for agricultural,
municipal and other uses in other parts of the State. United States v. State Water
Resources Control Board, 182 Cal.App.3d 82, 98-100 (1982).

e The Metropolitan Water District of southern California, which provides water
supplies for the people of southern California, operates a dam on the Colorado
River that transfers water through the district’s aqueduct to the district’s service
area, where it is distributed to cities, towns and water districts for urban and other
uses. Metropolitan Water District v. Marquardt, 59 Cal.2d 159, 171-173 (1963).

e The Newlands Reclamation Project in Nevada—the first federal reclamation
project built pursuant to authority of the Reclamation Act of 1902—transfers
water from the Truckee River for irrigation uses in the project area located in
central Nevada. Nevada v. United States, 463 U.S. 110, 115-116 (1983).

e The Central Arizona Project, which was built by the State of Arizona in order to
provide Colorado River water for the benefit of the people of Arizona, transfers
water from the Colorado River to the cities of Phoenix and Tucson, among others,
to meet their domestic and other needs. Maricopa-Stanfield Irrig. & Drainage
Dist. v. United States, 158 F.3d 428, 430-431 (9th Cir. 1998); United States v.
0.59 Acres of Land, 109 F.3d 1493, 1495 (9th Cir. 1997).

e The Colorado-Big Thompson Project, a federal reclamation project in Colorado,
transfers water from the western slope of the Continental Divide through a tunnel
to the eastern slope of the Rocky Mountains, in order to provide water supplies
for people in Denver and other areas on the eastern slope. City of Colorado
Springs v. Climax Molybdenum Co., 587 F.3d 1071, 1074 (10th Cir. 2009).

These federal and state water projects have obtained their right to appropriate water
pursuant to the water laws of the states where they are located. If the manmade conduits
that they rely on to transport water are reclassified as waters of the United States, the
projects may be forced to reduce or in some cases cease operations. This is because they
may be required to meet Water Quality Standards and TMDLs internally, and because
normal maintenance operations could require permits under section 404 of the Clean
Water Act which would in turn trigger a review under the Endangered Species Act.

There is no question that certain portions of the above listed projects are already waters
of the United States. However, extending that designation to all conduits and canals in the
system would substantially increase the regulatory burden on these projects and upset the
careful balance struck by Congress on this issue. (p. 31-33)
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10.57

10.58

10.59

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A., B., and C. Questions about the jurisdictional status of specific
waters, and any related permitting requirements, should be addressed to permitting
authorities.

The Clean Water Act limits its intrusion into the states’ traditional authority to regulate
water by providing that the NPDES program applies only to discharges from a “point
source.” (Id. at §§ 1362(12) [defining “discharge of a pollutant”].) The states are
responsible for regulating discharges from nonpoint sources, such as return flows from
agricultural runoff. (1d. at §81362(14); Pronsolino v. Nastri, 291 F.3d 1123, 1126-1127
(9th Cir. 2002); Oregon Natural Desert Ass’n v. Dombeck, 172 F.3d 1092, 1096-1097
(9th Cir. 1998).) (p. 33)

Agency Response:  The statute speaks for itself. The definition of “point source” is
outside the scope of the rule.

The states’ traditional authority to regulate water is rooted in both constitutional and
statutory principles. Under the equal footing doctrine—which is based on principles of
federalism written into the Constitution, each state upon its admission to statehood,
acquires sovereign rights and interests in navigable waters and underlying lands within its
borders, subject to the federal government’s paramount authority to regulate and control
navigation. (PPL Montana, LCC v. Montana, 132 S.Ct. 1215, 1226-1228 (2012); Oregon
v. Corvallis Sand & Gravel Co., 429 U.S. 363, 372-374 (1977); Shively v. Bowlby, 152
U.S. 1, 49-50 (1894); Pollard’s Lessee v. Hagan, 44 U.S. 212, 224-229 (1845); Martin v.
Waddell, 41 U.S. 367, 410 (1842).) (p. 35)

Agency Response:  The rule is consistent with the statute and the Constitution.
Technical Support Document, I.A. and C.

[B]oth the Constitution and the Clean Water Act make clear that the states have primary
authority to regulate water in our federal system. This basic principle of federalism
informs the meaning of sections 101(g) and 510, and indicates that the Act cannot be
construed to limit or hinder water rights and the movement of water for purposes of
supply within the states. This basic premise is supported by both the Clean Water Act and
the doctrine of constitutional avoidance. This doctrine holds that congressional statutes
should be construed to avoid constitutional difficulties, unless such construction is plainly
contrary to the congressional intent. (Edward J. DeBartolo Corp. v. Florida Gulf Coast
Building & Const. Trades Council, 485 U.S. 568, 575 (1988); NLRB v. Catholic Bishop
of Chicago, 440 U.S. 490, 500 (1979); Machinists v. Street, 367 U.S. 740, 749-750
(1961); Crowell v. Benson, 285 U.S. 22, 62 (1932).)

In Solid Waste Agency of N. Cook County v. U.S. Army Corps of Engineers
(SWANCC), 531 U.S. 159, 172 (2001), the Supreme Court applied the constitutional
avoidance doctrine in holding that the Corps does not have authority under the Act to
regulate “isolated” waters, i.e., waters not connected to navigable waters, because such
waters are traditionally regulated by the states. SWANCC, 531 U.S. at 172-173. The
Court stated:
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Where an administrative interpretation of a statue invokes the outer limits of
Congress’ power, we expect a clear indication that Congress intended that result.
This requirement stems from our prudential desire not to needlessly reach
constitutional issues and our assumption that Congress does not casually authorize
administrative agencies to interpret a statute to push the limit of congressional
authority. This concern is heightened where the administrative interpretation
alters the federal-state framework by permitting federal encroachment upon a
traditional state power.*

The Court stated that the Corps’ interpretation of its authority “would result in a
significant impingement of the States’ traditional and primary power over land and water
use.” (SWANCC at 174.)

The Proposed Rule presents the same problem. Many water supply conduits are
susceptible to being reclassified as waters of the United States under the Proposed Rule.
Application of the Proposed Rule to these structures will infringe on the states’ ability to
manage water supplies within their jurisdictions, and will thereby violate the Clean Water
Act. (p. 35-37)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., B., and C.

Republican River Water Conservation District (Doc. #15621)

10.60 When read together, Riverside, SWANCC and Rapanos require a much narrower
interpretation of federal jurisdiction under the CWA than the one EPA and Corps now
advance. This is especially true given that the agencies appear to give nearly unlimited
breadth to “waters of the U.S.” in the proposed rule. “Where an administrative
interpretation of a statute invokes the outer limits of Congress’ power, we expect a clear
indication that Congress intended that result.” SWANCC, 531 U.S. 159, 172. The only
clear indication that exists is that Congress did not intend such a result. (p. 6)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., B., and C.

10.61 Inits current form, the all-encompassing definition of “waters of the U.S.” would
establish a framework under which the EPA and Corps could wrest “primary
responsibility” to regulate water pollution away from the States. This would disregard
both the intent of Congress in enacting the CWA and the well-settled right of Colorado to
spearhead efforts to protect and preserve waters within its borders. SWANCC, 531 U.S.
159, 174 (allowing the Corps to “claim federal jurisdiction over ponds and mudflats
falling within the ‘Migratory Bird Rule’ would result in a significant impingement of the
States’ traditional and primary power over land and water use.”) (p. 6-7)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A. and C.

% 12 Solid Waste Agency of N. Cook County v. U.S. Army Corps of Engineers (SWANCC), 531 U.S. 159, 172-73
(2001) [internal citations omitted].
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Meeteetse Conservation District (Doc. #16383)

10.62 In two separate cases the Supreme Court has ruled that there are in fact limits to the
Clean Water Act (SWANCC v. U.S. Army Corps of Engineers, 2001 and Rapanos v.
United States, 2006). With this proposed rule, the EPA and Army Corps are clearly trying
to expand their jurisdictional boundaries in order to further regulate American citizens.
We believe the EPA is overstepping the legal authority granted to them under the Clean
Water Act and that they are blatantly ignoring these two U.S. Supreme Court decisions.

(p.3)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A. and C.

Hot Springs County Commission (Doc. #16676)

10.63 The Hot Springs County Commission requests that any final rule refrain from a blanket
presumption of federal jurisdiction and instead move toward a broad presumption of state
jurisdiction. A "waters of the state” presumption will serve the dual purpose of avoiding
the unintended consequences of perverse incentives for state and locally led water quality
efforts, and shift the burden of proof back onto the EPA in cases when jurisdiction may
not be clear, such as Hot Springs County's dual use diversions. Given that the EPA has
twice failed to prove that expanded jurisdiction is warranted under the CWA, it is clear
that the burden of proof should rest at the EPA whenever it seeks to expand its authority
beyond that explicitly granted in the CWA, and constrained by the Supreme Court.*!
This is particularly important to Wyoming's counties that with limited budgets must
comply with all state and federal permitting requirements and cannot afford to seek
judicial redress for every disputed case of state vs. federal jurisdiction. (p. 4)

Agency Response:  The federal government must demonstrate that a water is a
"water of the United States™ under the CWA and its implementing regulations. The
rule, promulgated under authority of Section 501 of the CWA, is consistent with the
statute, the caselaw, and the Constitution. Technical Support Document, I.A., B.,
and C.

Colusa County Board of Supervisors (Doc. #17002)

10.64 Ultimately, a county is liable for maintaining the integrity of their ephemeral flow
ditches, even if federal permits and the attendant state water quality certifications are not
approved by the federal and state agencies in a timely manner. For example, in 2002, in
Arreola v. Monterey (99 Cal. App. 4th 722), the court held Monterey County (CA),
among other local entities, liable for not maintaining a levee that failed due to overgrowth
of vegetation, even though the county argued that the regulatory permit process did not
allow for timely approvals. In addition, based on recent federal court rulings regarding
Corps' actions and decisions, the expansion of the WOUS definition and the attendant
potential for delays related to permit processing could increase the Corps' liability
exposure as well. (p. 4)

%1 See SWANCC v. the U.S. Army Corps ofEngineers, 531 U.S. 159, regarding the limitations on EPA's jurisdiction
over isolated waters, and Rapanos v. the United States, 547 U.S. 715, regarding the limitations on EPA's jurisdiction
over intermittent and ephemeral streams.
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Agency Response:  This state court decision is outside the scope of this
rulemaking.

Sienna Plantation Levee Improvement District (Doc. #17455)

10.65 The proposed rule ignores Congressional intent and Supreme Court rulings, and
impermissibly expands Federal jurisdiction. Congress enacted the CWA as a means to
exercise its traditional commerce power over navigation, and it is clear Congress
intended to create a partnership between the Federal agencies and states to jointly protect
the nation's water resources. The proposed rule reaches well beyond what Congress
intended and expands the scope of the CWA to isolated, nonnavigable waters.
Additionally, it is contrary to the Supreme Court ruling in Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers (SWANCC). The SWANCC
Court noted that the word "navigable"” in the CWA had been given limited effect, in the
sense that the CWA could apply to wetlands and other waters that were not themselves
navigable. But the Court went on to make clear that "limited effect” is not the same as
"no effect whatever." The proposed rule seeks to strip the term navigable of having any
meaningful effect. In Rapanos v. United States the Supreme Court identified limits to
Federal authority under the CWA. Although the meaning and intent of Rapanos have
been the subject of extensive debate, one aspect of the case is certain: it limits Federal
jurisdiction. The Agencies are now ignoring those limits as well as Supreme Court
precedent. The multiple opinions in the Rapanos case and the tests put forth by the
Justices provide a rather complex framework for determining the scope of CWA
jurisdiction. Even so, the decision-making process arising from that framework is
defensible. Over time and through continued application the determinations made
thereunder are becoming increasingly consistent and repeatable. Having already strayed
far from the initial intent of Congress, the Agencies are now disregarding the clear
outcome of Rapanos by having put forth a proposed rule that would essentially remove
the remaining limits to establishing Federal jurisdiction under the authority of the CWA.
The claim by the Agencies that the proposed rule will only slightly (approximately 3%)
expand jurisdiction is not based on an actual field application, but rather an internal
review of existing records and the information contained therein. It is to be expected that
data in existing records would be what was relevant under the exiting rule, rather than
that required for a determination under the proposed rule. Efforts to analyze application
of the proposed rule have found that it will significantly expand jurisdiction, and in some
areas the amount of jurisdictional waters (river miles and number of ponds) may more
than double. This Federal overreach by the Agencies will usurp any meaningful
authoritative role for the states and put in place an approach that can be used to exercise
Federal control over any and all waters, including those that have been traditionally
identified and regulated as "Waters of the State." (p. 3-4)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution and is narrower in scope than the existing regulations. Technical
Support Document, I.A., B., and C. The scope and conclusions of the Economic
Analysis are discussed at Section V of the Preamble, in the Economic Analysis, and
the Economic Compendium response to comments.
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Fountain Green City Council (Doc. #18899)

10.66 Of greater concern is the possible violation of the Fifth Amendment "“regulatory taking."
The extraordinary expansion of the Agencies' jurisdictional authority that would come
about through this proposed rule, and the resulting vastly increased restrictions imposed
on private waters through permitting would result in regulatory taking, a violation of the
Fifth Amendment. The increased permitting available to the Agencies would result in
citizens being required to obtain permits and pay the government of ordinary activities on
private property. This amounts to a seizure of that property without compensation, i.e. a
regulatory taking. Although the Supreme Court does not require government
compensation where regulations substantially advance legitimate governmental interests,
this is not true when the regulations prevent a property owner from making
"economically viable use of his land.” Agins v. City of Tiburon, 447 U.S. 255 (1980). In
other words, the government should pay the market value of seized property rather than
the property owner paying the government via a permit for the privilege of improving
that property. This type of violation of the Fifth Amendment would not come about
except that the Agencies propose to include non-navigable waters in their definition of
the scope of their jurisdictional authority. The mission of the Agencies, in particular the
EPA, is to protect and sustain water quality, not own the water or manage its use. (p. 2)

Agency Response:  This rule does not constitute a taking of private property in
violation of the Fifth Amendment. Technical Support Document, I.C.

Hidalgo Soil and Water Conservation District, Lordsburg, New Mexico (Doc. #19450)

10.67 Concerns from Congress: The fact that several Federal Legislative Bills (including S.
2496: “Protecting Water and Property Rights Act of 2014,” S. 2613: “Secret Science
Reform Act of 2014,” H.R. 5071: “Agricultural Conservation Flexibility Act of 2014,”
and H.R. 5078: “Waters of the U.S. Regulatory Overreach Protection Act of 2014”) have
been filed that requests the withdrawal or revision of the proposed rule indicates there are
major problems with this proposed rulemaking as presented. (p. 2)

Agency Response:  The agencies disagree that there are major problems with the
proposed rule. The final rule reflects the agencies’ consideration of public
comment. The agencies have complied with enacted laws.

California State Association of Counties (Doc. #9692)

10.68 Ultimately, a county is liable for maintaining the integrity of their ephemeral flow
ditches, even if federal permits and the attendant state water quality certifications are not
approved by the federal and state agencies in a timely manner. For example, in 2002, in
Arreola v Monterey, the court held Monterey County (CA), among other local entities,
liable for not maintaining a levee that failed due to overgrowth of vegetation, even
though the county argued that the regulatory permit process did not allow for timely
approvals. In addition, based on recent federal court rulings regarding Corps’ actions and
decisions, the expansion of the WOUS definition and the attendant potential for delays
related to permit processing could increase the Corps’ liability exposure as well. (p. 2)

Agency Response:  This state court decision is outside the scope of this
rulemaking. The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I1.A., B., and C.
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10.69 It is unclear if the current rule accurately reflects the narrower of the two holdings in
Rapanos v United States, 547 U.S 715 (2006). A four-vote plurality of the court held that
“Navigable waters” regulated under the CWA are limited to “only those relatively
permanent, standing or continuously flowing bodies of water ‘forming geographic
features,”” such as streams, oceans, river, and lakes. Wetlands with a “continuous surface
connection” to such bodies of water, so that “there is no clear demarcation between,” are
“adjacent to” such water bodies and also are covered. Justice Kennedy concurred in the
judgment of the plurality, but on different grounds, relying on the “significant nexus” test
and the significant ecological functions wetlands adjacent to tributaries can serve.

The origins of this legal term of art suggests a common sense plain meaning of
“significant” that may not be consistent with the science-driven nexus approach adopted
by the agencies. Further, the agencies’ proposed rule’s definition of what is significant is
anything that is not speculative or insubstantial. CSAC believes this is too low a bar and
does not accurately reflect the meaning of significant.

The agencies seem to draw significant support from the Kennedy concurrence as opposed
to the four vote plurality. Despite adopting the significant nexus test from the
concurrence, the proposed rule does not accurately mirror the language. Justice Kennedy
cited the significant nexus as “significantly affects the chemical, physical, and biological
integrity...” whereas the proposed rule uses “or” in place of “and.” The rule should
accurately reflect the language of Rapanos. (p. 4)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., B., and C.

Florida Association of Counties (Doc. #10193)

10.70 The objective of the Clean Water Act is to "restore and maintain the chemical, physical
and biological integrity of the Nations' waters. It is clear that -water quality was the focus
upon its passage in 1972, but exactly what the drafters intended by the term “Nations'
waters" has been subject to judicial interpretation ever since. What is also clear is that the
scope of the Nations' waters must be informed by the stated policy of Congress to
recognize, preserve, and protect the primary responsibilities and rights of States to
prevent, reduce, and eliminate pollution, to plan the development and use ... of land and
water resources.’ Although this important policy has been recognized and referenced by
the Supreme Court. there is another congressional policy that should not be overlooked,
that "'to the maximum extent possible, the procedures utilized for implementing this Act
shall encourage the drastic minimization of paperwork and interagency decision
procedures, and the best use of available manpower and funds, so as to prevent needless
duplication and unnecessary delays at all levels of government. We believe that with
myopic focus on the Act's goals, the Agencies have disregarded these equally important
policies.

The Agencies have interpreted the law and their jurisdiction broadly over the years, and
courts have often been called upon to resolve resulting disputes. Three specific disputes
decided by the Supreme Court have been referenced by the Agencies in support of the
proposed rule: United States v. Riverside Bayview Homes. Inc. (Riverside Bayview);
Solid Waste Agency of Northern Cook County v. United Stale Army Corps of Engineers
(SWANCC); and Rapanos v. United States (Rapanos). A careful reading of these cases,
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however, reveals that the proposed rule and its interpretations do not comport with their
findings or with the CWA. (p. 5-6)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I1.A., B., and C.

Notwithstanding this overwhelming condemnation, the Agencies find support for their
broad interpretation in one concurring opinion, written by one justice. Justice Kennedy,
in his concurrence, would allow federal regulators to “establish™ a significant nexus if
waters affect the chemical, physical or biological integrity of other covered waters. But as
the plurality points out, a significant nexus (the term itself, a “cryptic characterization of
the holding of Riverside Bayview") was simply one reason for holding physically
connected wetlands jurisdictional. A case-by-case determination of ecological effect was
not the test. To use this “gimmick" to substitute the purpose of the CW A for its text
simply rewrites the statute. This “whatever affects waters ... is waters" result is not what
Congress intended. (p. 8)

Agency Response:  The rule is consistent with the statute and caselaw. Technical
Support Document, I. A and C.

Nebraska Association of Resource Districts (Doc. #11855)

10.72 By relying on shallow subsurface groundwater connections to justify categorical

jurisdiction over otherwise isolated intrastate bodies or conveyances of water, the
Agencies are indirectly regulating groundwater, over which the States alone have
jurisdiction. The Court has established limits on the scope of the Agencies’ authority
under the Clean Water Act, holding in Rapanos:

[C]lean water is not the only purpose of the [CWA]. So is the preservation of
primary state responsibility for ordinary land-use decisions. ... It would have been
an easy matter for Congress to give the Corps jurisdiction over all wetlands (or,
for that matter, all dry lands) that ‘significantly affect the chemical, physical, and
biological integrity of ‘waters of the United States.’ It did not do that[.]”

Rapanos v. United States, 547 U.S. 715, 755-56, 126 S. Ct. 2208, 2234 (2006). The
structure of the CWA indicates that Congress did not intend groundwater and navigable
waters to be synonymous. As explained by the District Court in Washington Wilderness
Coal. v. Hecla Min. Co.:

If the terms were synonymous, it would not be necessary for Congress to make
distinct references to groundwater and navigable water. ... The legislative history
of the [CWA] also demonstrates that Congress did not intend that discharges to
isolated ground water be subject to permit requirements. ... ‘Because the
jurisdiction regarding groundwater is so complex and varied from State to State,
the committee did not adopt this recommendation.” 870 F. Supp. 983, 990 (E.D.
Wash. 1994), citing S. Rep. No. 414, 92nd Cong., 1st Sess. 73 (1971), U.S. Code
Cong. & Admin. News 1972, pp. 3668, 3739. (p. 7)

Agency Response:  The rule explicitly excludes groundwater from the definition of
“waters of the United States” and the agencies disagree that the rule indirectly
regulates groundwater. The rule does not include a provision defining neighboring
based on shallow subsurface flow. Preamble V. While the agencies acknowledge
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that shallow subsurface flow may be an important factor in evaluating a water on a
case-specific significant nexus determination this does not mean that shallow
subsurface connections are themselves “waters of the United States.” Preamble IV.
The rule is consistent with the statute and caselaw. Technical Support Document, I.
A and C.

Florida Rural Water Association (Doc. #14897)

10.73

10.74

The Supreme Court of the United States (SCOTUS) has recently and clearly interpreted
the limits of federal authority in regulating water resources under the U.S. Constitution
and the CWA. In the 2001 Supreme Court case, Solid Waste Agency of Northern Cook
County (SWANCC) v. U.S. Army Corps of Engineers, the court ruled that the agencies
have no jurisdiction over non-navigable, isolated, and intrastate waters. (p. 3)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

The EPA proposed rule on WOTUS must be withdrawn immediately as evidenced by the
passing of U.S. House Bill H.R. 5078. The intent of this bill is to prohibit the EPA and
ACOE from moving forward with its proposed WOTUS rule. Congress is responsible for
making laws and EPA cannot side-step these laws. (p. 3)

Agency Response:  This rule is promulgated pursuant to Section 501 of the CWA
and is consistent with the statute. Technical Support Document, I.A.

Fort Bend Flood Management Association (Doc. #15248)

10.75

The proposed rule ignores Congressional intent and Supreme Court rulings, and
impermissibly expands federal jurisdiction. Congress enacted the CWA as a means to exercise its
traditional commerce power over navigation, and it is clear congress intended to create a
partnership between the federal agencies and states to jointly protect the nation’s water resources.
the proposed rule reaches well beyond what congress intended and expands the scope of the
CWA to isolated, non-navigable waters. Additionally, it is contrary to the Supreme Court
ruling in Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCC). The SWANNC court noted that the word “navigable” in the CWA had been
given limited effect, in the sense that the CWA could apply to wetlands and other waters
that were not themselves navigable but the court went on to make clear that “limited
effect” is not the same as “no effect whatever.” The proposed rule seeks to strip the term
navigable of having any meaningful effect. in Rapanos v. United States the supreme court
identified limits to federal authority under the CWA. Although the meaning and intent of
Rapanos have been the subject of extensive debate, one aspect of the case is certain: it
limits federal jurisdiction. The agencies are now ignoring those limits as well as Supreme
Court precedent. The multiple opinions in the Rapanos case and the tests put forth by the
justices provide a rather complex framework for determining the scope of CWA
jurisdiction. Even so, the decision-making process arising from that framework is
defensible. Over time and through continued application the determinations. Over time
and through continued application the determinations made thereunder are becoming
increasingly consistent and repeatable. Having already strayed far from the initial intent
of Congress, the Agencies are now disregarding the clear outcome of Rapanos by having
put forth a proposed rule that would essentially remove the remaining limits to
establishing Federal jurisdiction under the authority of the CWA. The claim by the
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Agencies that the proposed rule will only slightly (approximately 3%) expand jurisdiction
is not based on an actual field application, but rather an internal review of existing
records and the information contained therein. It is to be expected that data in existing
records would be what was relevant under the existing rule, rather than that required for a
determination under the proposed rule. Efforts to analyze application of the proposed rule
have found that it will significantly expand jurisdiction, and in some areas the amount of
jurisdictional waters (river miles and number of ponds) may more than double. This
Federal overreach by the Agencies will usurp any meaningful authoritative role for the
states and put in place an approach that can be used to exercise Federal control over any
and all waters, including those that have been traditionally identified and regulated as
“Waters of the State.”(p. 5)

Agency Response:  The rule is narrower in scope than the existing regulations.
Technical Support Document, 1.B. The rule is consistent with the Clean Water Act,
the Supreme Court decisions, and the Constitution. Technical Support Document,
I.LAand I.C.

Oklahoma Municipal League (Doc. #16526)

10.76 This rule invites a legal challenge. In the Rapanos case, 5 of 9 Justices disapproved the
Corps' assertion that authority under the Clean Water Act was "essentially limitless"
[characterized in J. Roberts' concurring opinion]. Despite that clear ruling, the proposed
rule is written in such broad terms that it can be interpreted to subject nearly all waters to
CWA jurisdiction. It retains the same "boundless view" of the scope of the Agencies'
power that was explicitly rejected by a majority of the justices. Although there was not a
majority opinion settling where the Agencies' jurisdiction begins, a rule that extends
federal jurisdiction potentially to any water feature runs afoul of the majority view. The
U.S. Supreme Court has twice curtailed the Agencies' attempts to expand their control
under the Clean Water Act. (p. 2-3)

Agency Response:  The rule is narrower in scope than the existing regulations.
Technical Support Document, 1.B. The rule is consistent with the Clean Water Act
and the Supreme Court decisions. Technical Support Document, I.A and I.C.

Minnesota Chamber of Commerce (Doc. #16473)

10.77 In Rapanos v. United States, 547 U.S. 715 (2006), Justice Scalia emphasized t hat ditches
are expressly included in the CWA definition of "point source," which is a separate and
distinct category from "navigable waters" (i.e. "waters of the United States"). The CWA
prohibits unpermitted "discharges"-defined as the addition of pollutants from a "point
source" into "navigable waters." Justice Scalia concluded that "[t]he definition of
'discharge’ would make little sense if the two categories were significantly overlapping .
The text of the CWA thus demonstrates t hat ditches “are, by and large, not waters of the
United States.” Id. at 735-36. (p. 4)

Agency Response:  The agencies disagree that the Supreme Court has held that a
“water of the United States” cannot also be a “point source.” Technical Support
Document at I.C. The rule is consistent with Supreme Court decisions and other
case law. Technical Support Document, I.C.
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Louisiana Landowners Association (Doc. #16490)

10.78 The United States Constitution makes no express grant of power to regulate the nation's
waters. While the Constitution vests Congress with the power to regulate interstate
commerce, no such grant of authority has been given to the EPA or Corps. See U.S.
Constitution, Article I, Section 8. The regulatory authority of the EPA and Corps to
enforce the Act is derived entirely from the scope and intended purpose of that law as
originally enacted by Congress. Only Congress has the constitutional authority to expand
the application of the Act and it has chosen not to do so. See e.g., Hearing on Potential
Impacts of Proposed Changes to the Clean Water Act Jurisdictional Rule Before
Committee on Transportation and Infrastructure (Jun. 11, 2014) (statement by
Chairman, Rep. Bill Shuster) (citing 110th and 111th Congresses' consideration, and
rejection, similarly proposed jurisdictional expansions to the application of the Clean
Water Act).

The idea that the changes the EPA and Corps have proposed merely “clarify" the United
States Supreme Court's decisions in Solid Waste Agency of Northern Cook County v. US.
Army Corps. of Engineers, 531 U.S. 159 (2001) ("SWANCC") and Rapanos v. United
States, 547 U.S. 715 (2006) is meritless. In SWANCC, the Court rejected the EPA's use of
the "migratory bird rule" to assert jurisdiction over isolated bodies of water. 531 U.S. 159
(2001). In Rapanos, the Court rejected federal regulatory efforts to prohibit a private
landowner from filling sand in "isolated wetlands.” 547 U.S. 715 (2006). Both decisions
patently reject federal regulatory efforts to expand the reach of the Act and emphasize the
requirement that regulatory federal agencies show that the body of water at issue meets
the Act's definition of "navigable waterway." Thus, in its current form, the proposed
Definition is directly contrary to United States Supreme Court precedent. (p. 2)

Agency Response:  The rule is consistent with the Clean Water Act, the Supreme
Court decisions, and the Constitution. Technical Support Document, I.A and I.C.

Mountain States Leqgal Foundation (Doc. #15113)

10.79 The Proposed Rule drastically expands the scope of the Kennedy wetland test. The test is
limited to wetlands with a significant nexus to waters "navigable in fact or that could
reasonably be so made,"” Rapanos, 547 U.S. at 759 (Kennedy, J., concurring). Yet, the
Proposed Rule extends the Kennedy wetland test to cover all waters (not just wetlands)
and all waters adjacent to non-navigable interstate waters. 79 Fed. Reg. at 22,254. This
expansion of the Kennedy wetland test is significant. It means that any tributary,
intrastate lake, river, stream (including intermittent streams), mudflat, sandflat, wetland,
slough, prairie pothole, wet meadow, playa lake, or natural pond that is connected to any
water that is either navigable or interstate, is subject to federal regulation.® See id at
22,193. For example, a wet meadow or prairie pothole that crosses state lines, but in no
way impacts interstate commerce, would be considered a jurisdictional "water" and any
water feature with a significant nexus to that interstate wet meadow or prairie pothole
would be subject to federal regulation. Id. This expansion of the Kennedy wetland test is

%2 The agencies state that this list of waters will be deleted from the existing regulatory provision, 79 Fed. Reg. at
22,192; 33 C.F.R. § 328.3(a)(3), but these waters will still be subject to federal regulation under the "other waters"
definition of "waters of the United States."
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unwarranted by the facts of Rapanos and, as discussed in more detail below, stretches the
constitutional limits of CWA jurisdiction past the breaking point.

The Proposed Rule modifies Justice Kennedy's opinion to arrive at a definition of
"similarly situated waters" that could lead to grossly over-exaggerated "significance”
determinations. As stated above, according to Justice Kennedy, the "requisite nexus" for
CW A jurisdiction over wetlands not adjacent to navigable waters exists "if the wetlands,
either alone or in combination with similarly situated lands in the region, significantly
affect the chemical, physical, and biological integrity of other covered waters more
readily understood as 'navigable.™ Id. at 780.

The Proposed Rule makes a subtle but significant change to this formulation by
substituting "wetlands" for "lands.” 79 Fed. Reg. at 22,192 (""if the wetlands, either alone
or in combination with similarly situated [wet]lands in the region, significantly affect the
chemical, physical, and biological integrity of other covered waters more readily
understood as 'navigable."" (substitution in Proposed Rule) (quoting Rapanos, 547 U.S.
at 780 (Kennedy, J., concurring))). This alteration allows the agencies to look at
categories of waters in isolation, e.g., analyzing the combined impact of all the wetlands
in a watershed, but not considering how the tributaries, land features, other waters, etc.
contribute to the integrity of the covered waters.

The impact of this shift is illustrated by the 2011 Draft Guidance, which made the same
alteration to Justice Kennedy's formulation: "For affirmative determinations especially,
consideration of a subset of adjacent wetlands may be sufficient, since including
additional adjacent wetlands in the analysis would only establish a more significant nexus
to the traditional navigable water or interstate water.” 2011 Draft Guidance at 18. Thus,

in any given jurisdictional determination, the Corps can take a myopic view of the
significance of the type of waters under review, ignoring other “lands in the region™ that
may mitigate the significance of the waters under review. Instead, jurisdictional
determinations should view the entire watershed as an interrelated system as Justice
Kennedy commands by his reference to other "lands in the region.”

The Proposed Rule assumes that if CWA jurisdiction exists for one intermittent tributary
in a watershed, it will exist for all tributaries, because of "a tributary's ability to transport
pollutants to downstream™ categorically jurisdictional waters. 79 Fed. Reg. at 22,201-02.
That this standard ignores the significance of the transported pollutants, flood waters, and
other materials is bad enough, but to then bootstrap from one intermittent tributary a
blanket jurisdictional determination for every other tributary in the watershed is a bridge
too far. This is in stark contrast to Justice Kennedy's warning that, "[absent more specific
regulations, however, the Corps must establish a significant nexus on a case-by-case basis
when it seeks to regulate wetlands based on adjacency to nonnavigable tributaries."
Rapanos, 547 U.S. at 782 (Kennedy, J., concurring).

As demonstrated above, the Proposed Rule pushes the Kennedy wetland test beyond the
facts and holding of Rapanos. The expansion of federal authority over land use rights
could be significant. The agencies should abandon their unlawful effort to drastically
increase CWA jurisdiction. (p. 9-10)

Agency Response:  The commenter’s statement that the agencies take a myopic
view of the type of waters to assess in combination and should consider "lands™ in
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the region is unclear. The agencies explain their "'similarly situated™ conclusions in
the Preamble at Section 111 and 1V, and the Technical Support Document at Il and
V1. The rule is consistent with the Supreme Court decisions. Technical Support
Document, I.C.

The Constitution delegates to Congress the power "[t]o regulate Commerce with foreign
Nations and among the several States, and with the Indian Tribes.” U.S. Const. art. I, § 8,
cl. 3. The Commerce Clause is the wellspring of Congressional authority that gives life to
the CW A. SWANCC, 531 U.S. at 162. This is reflected in the fact that the predecessor
statutes to the CW A were firmly grounded in the language of interstate, water-borne
commerce. Rapanos, 547 U.S. at 723-24. The CWA did not abandon this statutory
heritage, nor could it, because without a connection to interstate or foreign commerce, the
CW A would be unconstitutional. See SWANCC, 531 U.S. at 173; see also Marbury v.
Madison, 5 U.S. (1Cranch) 137, 176 (1803) ("The powers of the legislature are defined
and limited; and that those limits may not be mistaken, or forgotten, the constitution is
written.").

In United States v. Lopez, the Supreme Court established "three broad categories of
activity that Congress may regulate under its Commerce power." 514 U.S. 549, 558
(1995); see United States v. Morrison, 529 U.S. 598, 609 (2000) (applying Lopez).
Congress may regulate: (1) "the use of the channels of interstate commerce™; (2) "the
instrumentalities of interstate commerce"; and (3) "those activities having a substantial
relation to interstate commerce.” Lopez, 514 U.S. at 558. Accordingly, in addition to the
statutory limitations contained in the CW A, the agencies may not assert CWA
jurisdiction over any waters that do not also meet at least one of the factors identified in
Lopez.

The Proposed Rule takes the view that the agencies have jurisdiction over non-navigable
interstate waters, their tributaries, and any other waters with a significant nexus to non-
navigable interstate waters. 79 Fed. Reg. at 22, 188-89, 22,200. In particular, the
Proposed Rule asserts jurisdiction over non-navigable interstate waters directly, not by
way of any Rapanos-style connection to navigable waters. Id. at 22,198 (defining "waters
of the United States" to include "all interstate waters," regardless of navigability).
Accordingly, the agencies' jurisdiction over these waters must be premised on one of the
Lopez categories.

"The first two categories of authority may be quickly disposed of.” Lopez, 514 U.S. at
559. Non-navigable waters are, by definition, non-commercial. 33 C.F.R. § 329.4
("Navigable waters of the United States are those waters that are subject to the ebb and
flow of the tide and/or are presently used, or have been used in the past, or may be
susceptible for use to transport interstate or foreign commerce."). Accordingly, non-
navigable interstate waters are neither channels nor instrumentalities of interstate
commerce. Thus, if the agencies can assert direct jurisdiction over non-navigable
interstate waters, it must be under the third category as a regulation of an activity that
substantially affects interstate commerce.” Lopez, 514 U.S. at 559.

The Proposed Rule fails utterly to justify its assertion of CWA jurisdiction over
nonnavigable waters pursuant to the Lopez framework. Rather, the agencies deduce that
"the language of the CWA indicates that Congress intended the term 'navigable waters' to
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include interstate waters without imposing a requirement that they be traditional
navigable waters themselves or be connected to traditional navigable waters."** 79 Fed.
Reg. at 22,200; see id. At 22,254 ("Congress clearly intended to subject interstate waters
to CWA jurisdiction without imposing a requirement that they be water that is navigable
for purposes of Federal regulation under the Commerce Clause themselves or be
connected to water that is navigable for purposes of Federal regulation under the
Commerce Clause."). However, the agencies fail to recognize "that limitations on the
commerce power are inherent in the very language of the Commerce Clause.” Lopez, 514
U.S. at 553. Congress may enact legislation under the provinces of the Commerce
Clause, but that does not ipso facto mean Congress did not exceed its power. See Lopez,
514 U.S. at 557 n.2 (quoting Hodel v. Virginia Surface Mining & Reclamation Assn.,
Inc., 452 U.S. 264, 311 (1981)) ("[S]imply because Congress may conclude that a
particular activity substantially affects interstate commerce does not necessarily make it
so[.]") (Rehnquist, J., concurring in judgment). It may be that a non-navigable interstate
water has a surface hydrological connection or a significant chemical, physical, or
biological nexus with "other covered waters more readily understood as 'navigable.
Rapanos, 547 U.S. at 780. Absent such a demonstrated connection, the agencies may not
constitutionally assert jurisdiction over non-navigable interstate waters.>

In violation of the Kennedy wetland test, the Proposed Rule asserts jurisdiction on a case-
specific basis over "other waters," including "wetlands, provided that those waters alone,
or in combination with similarly situated waters, including wetlands, located in the same
region, have a significant nexus to a traditional navigable water, interstate water or the
territorial seas."* 79 Fed. Reg. at 22, 198. The agencies further rely on the concept of
aggregation to expand jurisdiction to other waters. Id. at 22, 2 11. For instance, the

* The agencies indicate in Appendix B that "[i]nterstate waters are waters of the several States and, thus, the United
States." 79 Fed. Reg. at 22,254. However, this does not affect analysis under the Commerce Clause, as to whether
Congress has the power to regulate such interstate waters. The agencies also rely on Illinois v. City of Milwaukee,
Wis., 406 U.S. 91 (1972) and City of Milwaukee v. Illinois and Michigan, 451 U.S. 304 (1981) in their position that
"nothing in the Court's language or logic limits the reach of this conclusion to only navigable interstate waters." 79
Fed. Reg. at 22,256; see id. at 22,259 ("Authority over interstate waters is squarely within the bounds of
Congress['s] Commerce Clause powers."). But the Supreme Court did not discuss the Commerce Clause in Illinois
and merely mentions the Commerce Clause in dicta in City of Milwaukee. See City of Milwaukee, 451 U.S. at 315
n.8 ("Whether interstate in nature or not, if a dispute implicates "Commerce . . . among the several States” Congress
is authorized to enact the substantive federal law governing the dispute.™). Rather, the main concern was whether the
Federal Water Pollution Act pre-empted the field of federal common law of nuisance. See Illinois, 406 U.S. at 107
(stating that new federal law may in time pre-empt federal common law, but that time has not yet come); City of
Milwaukee, 451 U.S. at 317 (finding that the Federal Water Pollution Act, after being amended in 1972, now
occupies the field of federal common law of nuisance). There was absolutely no analysis or decision rendered on
whether Congress could regulate non-navigable interstate waters under the Commerce Clause.

% The fact that non-navigable interstate waters cross state lines is not enough. As demonstrated herein, the exercise
of Commerce Clause authority requires some connection between commerce and the exercise of federal authority.
See United States v. Clark, 435 F.3d 1100, 1115 (9th Cir. 2006) ("Like the statute regulating illicit drugs at issue in
[Gonzales v. Raich, 125 S. Ct. 2195 (2005)], the activity regulated by the commercial sex prong of§ 2423(c) is
‘quintessentially economic,’ 125 S.Ct. at 2211 , and thus falls within foreign trade and commerce.").

% The agencies propose to define "significant nexus" to mean “a water, including wetlands, either alone or in
combination with other similarly situated waters in the region ... , significantly affects the chemical, physical, or
biological integrity of a water[.] For an effect to be significant, it must be more than speculative or insubstantial.” 79
Fed. Reg. at 22,269.
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agencies propose to use aggregation to reach other waters "where they are similarly
situated in the region” of an interstate water and "significantly [affect] the chemical,
physical, or biological integrity of' an interstate water. Id. This approach attempts to
mirror the Supreme Court's decision in Wickard v. Filburn, 317 U.S. 111 (1942).

In Wickard, the Supreme Court aggregated Filburn's production of wheat for home
consumption with the production by others to determine that Congress had the power to
regulate the wheat market under the Commerce Clause. Id. at 127-28 ("That [Filburn's]
own contribution to the demand for wheat may be trivial by itself is not enough to
remove him from the scope of federal regulation where, as here, his contribution, taken
together with that of many others similarly situated, is far from trivial”. Yet, the Supreme
Court in Lopez indicated there must be some economic activity: "Even Wickard . ..
involved economic activity in a way that the possession of a gun in a school zone does
not." Lopez, 514 U.S. at 560. Even more importantly, the economic activity, even when
aggregated with other activities, must have a substantial effect. Wickard, 317 U.S. at 125.
However, the agencies proposition is attenuated at best, especially since the agencies
case-specific "other waters" jurisdictional test fails to factor in the economic nature of an
"other water" that might, in combination with similarly situated waters (lands),
substantially affect non-navigable interstate waters, which by definition are not
commercial.*® As demonstrated above, non-navigable interstate waters cannot form the
basis for CWA jurisdiction as part of a category. Thus, the agencies cannot
constitutionally rely on proximity to non-navigable interstate waters to establish
jurisdiction over "other waters."

This bootstrap approach also runs afoul of Justice Kennedy's concurring opinion. Justice
Kennedy concluded that a significant nexus could give rise to CWA jurisdiction, "if the
wetlands, either alone or in combination with similarly situated lands in the region,
significantly affect the chemical, physical, and biological integrity of other covered
waters more readily understood as ‘navigable.™ Id. at 780. First, the Kennedy wetland test
is limited to wetlands, as demonstrated above; it does not contemplate "other waters."
Second, the Kennedy wetland test requires a nexus between wetlands and "waters more
readily understood as 'navigable.™ Id. at 780. Justice Kennedy explicitly excluded non-
navigable waters from those "covered waters" that could give rise to significant nexus
jurisdiction. Accordingly, there is no basis for the agencies to assert jurisdiction over
"other waters" based on the connection between "other waters™ and non-navigable
interstate waters. (p. 10-13)

Agency Response:  The Supreme Court’s analysis in Illinois v. Milwaukee and City
of Milwaukee makes clear that Congress has broad authority to create federal law to
resolve interstate water pollution disputes. The rule is consistent with the Supreme
Court decisions, and the Constitution. Technical Support Document, I.C and IV.

Western Urban Water Coalition (Doc. #15178)

10.81 The Proposed Rule fails to adopt a narrow interpretation of Rapanos as is warranted
where no opinion garners a majority of the Supreme Court, see Marks v. United States,

% At the very least, the agencies should replace "significantly affects" with "substantially affects," in the definition
of "significant nexus" especially since "significant effect”" means "more than...insubstantial." 1d.
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430 U.S 188 (1977), and instead heads in the opposite direction, expanding the scope of
federal oversight. Under Marks, when no opinion of the Court garners a majority, “the
holding of the Court may be viewed as that position taken by those Members who
concurred in the judgments on the narrowest grounds.” 430 U.S. at 193. The Proposed
Rule allows the agencies to assert jurisdiction over more water bodies than are covered
by the Rapanos plurality, more than are covered by the Kennedy concurrence in
Rapanos, and more than are covered by the existing regulations defining waters of the
United States. This can hardly be said to be a “narrow” interpretation. (p.7)

Agency Response:  The rule is narrower in scope than the existing regulations.
Technical Support Document, 1.B. The rule is consistent with Supreme Court
decisions. Technical Support Document, I.C.

Western Urban Water Coalition (Doc. #15178.1)

10.82 The proposed rule states that “[A]s a result of the Supreme Court decisions in SWANCC
and Rapanos, the scope of regulatory jurisdiction of the CWA in this proposed rule is
narrower than that under existing regulations.” However, the proposed rule does not
appear to preserve the findings of SWANCC that addressed the nonjurisdictional status of
isolated waters and narrowed the scope of CWA jurisdiction. The proposed rule does not
define isolation and does not provide criteria and guidance for a nonjurisdictional
determination based on isolation. The proposed rule relies instead on the significant
nexus analysis, and only in the case of “other waters,” not tributaries. Therefore, under
the proposed rule, there would no longer be an opportunity for a project proponent to
provide information to the Corps to consider when determining the jurisdictional status of
an ephemeral or intermittent drainage. Rapanos did not overturn or replace SWANCC.
Rapanos and SWANCC address different jurisdictional issues and facts relative to the
jurisdictional status of waters and wetlands. Guidance from the opinions works in
tandem, as demonstrated by the Corps’ process for approved JDs (discussed above).
Based on the opinions, a water can be determined nonjurisdictional because it is isolated,
lacks a significant nexus, or both. The proposed rule needs to recognize the SWANCC and
Rapanos opinions and preserve the ability to determine that a water or wetland is
nonjurisdictional because it is isolated. (p. 9)

Agency Response:  Consistent with Supreme Court decisions, the rule is based on
the agencies’ determination of significant nexus. Preamble, III, and Technical
Support Document, I.C. and I1I.

Automotive Recyclers Association (Doc. #15343)

10.83 Under the proposed rule much more permitting, monitoring and reporting of stormwater
discharge data would be required. ARA is concerned that the agencies' previous attempts
(under a separate rule) to require electronic reporting of permit information will be
finalized and provide a pandora's box of easily accessible data to be mined for CWA
citizen lawsuits - data that often is misinterpreted to justify the lawsuit filing. Although
ARA supports public awareness of the NPDES program and of the information collected
and reported, Association members do not believe that specific data should be shared
unless it is subject to some type of review on how the information will be used. The
increased volume of data resulting from this rule could clog the courts even more. (p. 7-
8)
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Agency Response:  The impacts of NPDES E-Reporting rule are beyond the scope
of this rulemaking.

U.S. Chamber of Commerce, et al. (Doc. #14115)

10.84

10.85

10.86

The Agencies’ rationale for their proposal rests upon a selective and biased reading of the
principal Supreme Court precedents addressing jurisdiction under the CWA. It also
ignores the clearly articulated Congressional design of the CWA and more than 40 years
of its successful federal/State implementation. The proposal abandons key jurisdictional
elements established in the Riverside Bayview Homes decision; ignores the clear
restrictions imposed by the Court in SWANCC, including those articulated by Justice
Kennedy; and distorts Rapanos by giving no weight to the plurality opinion while
attributing to Justice Kennedy certain broad principles that are neither supported by his
concurring opinion nor allowed within the jurisdictional bounds he helped clarify in
SWANCC. (p. 41)

Adgency Response:  The rule is consistent with the Clean Water Act and the
Supreme Court decisions. Technical Support Document, 1.A and I.C.

From enactment of the landmark 1972 Clean Water Act, through its major amendments
in 1977 and 1987, Congress clearly designed the Act to regulate the discharge of
pollutants into waterways, not to regulate land uses. The CWA contains clear limitations
on federal authority—and a corresponding preservation of traditional State and local
authority—in the national effort to control water pollution while allowing beneficial land
and water uses. CWA Section 101(b) provides that “[i]t is the policy of the Congress to
recognize, preserve, and protect the primary responsibilities and rights of States to
prevent, reduce, and eliminate pollution, [and to] plan the development and use . . . of
land and water resources...”’ As a direct means of enforcing that policy, Congress also
provided, in CWA Section 510, a rule for interpreting the Act when there is an issue as to
the extent of federal authority within this sphere of State “rights and responsibilities”:
“Except as expressly provided in this chapter, nothing in this chapter shall... (2) be
construed as impairing or in any manner affecting any right or jurisdiction of the States
with respect to the waters...of such States.”*®

Because the Agencies’ proposal to define the extent of federal authority under the CWA
presents a question of federal regulatory jurisdiction versus traditional State authority,
CWA Section 510 requires an inquiry as to whether the statute “expressly provide[s]” the
authority that the Agencies claim. The U.S. Supreme Court has held repeatedly that this
analytical approach is central to the task of interpreting the CWA when the limits of
federal jurisdiction are at issue. (p. 41)

Agency Response:  The rule is consistent with the Clean Water Act. Technical
Support Document, I.A.

In U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985), the Court held that the
CWA could be interpreted to cover some waters beyond traditionally navigable waters —

%33 U.S.C. §1251(h).
%33 U.S.C. §1370.
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specifically, wetlands that actually abut on navigable waterways.** While some of the
Court’s language may suggest that it was considering a broader question of CWA
jurisdiction over wetlands adjacent to “streams” and “other hydrographic features,” the
Court was limited to the facts in the case, which pertained only to a wetland that
“extended beyond the boundary of respondent’s property to Black Creek, a navigable
waterway.”4

Writing for a unanimous Court, Justice White explained that, “[i]n determining the limits
of its power to regulate ... under the Act” where the wetlands in question physically abut
on a navigable waterwa%/, “the Corps must necessarily choose some point at which water
ends and land begins.”* Recognizing the difficulty of that task, the Court found the
Corps’ determination that “wetlands adjacent to navigable waters do as a general matter
play a key role in protecting and enhancing water quality ...” sufficient to support its
decision to include such wetlands within the Act’s jurisdiction.** The Court concluded
that “[w]e cannot say that the Corps’ conclusion that adjacent wetlands are inseparably
bound up with ‘waters’ of the United States ... is unreasonable.” (p. 42)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

Fifteen years later, the Court decided Solid Waste Agency of Northern Cook County v.
Army Corps of Engineers, 531 U.S. 159 (2001) (SWANCC). At issue in SWANCC were
several ponds in a former gravel pit that had developed a “natural character” and were
used as habitat by migratory birds. The ponds were physically isolated in the sense that
they were not adjacent to open water, but they shared a biological connection with other
waters given their well-established use by migratory water birds such as heron, geese,
ducks and kingfishers. The Corps had concluded that the water areas were WOTUS
because the migratory birds cross state lines, bird hunting is a significant economic
activity, and the wetland, although isolated, functioned in interstate commerce and made
it a water of the U.S., not a water of Illinois.

After the case reached the U.S. Supreme Court, the SWANCC majority held that the
CWA embodied Congress’ explicit purpose of recognizing and preserving the “primary
responsibilities and rights” of States to deal with water pollution and land uses.** The
Court noted that Congress does not “casually authorize” agencies to interpret their
statutory jurisdiction in a manner that would “push the limit of congressional authority,”
especially where doing so “alters the federal-state framework by permitting federal
encroachment upon a traditional state power.”* In such circumstances, the Court
“expect[s] a clear indication that Congress intended that result.”*°

¥1d. at 135

“01d. at 131

“d. at 132

“21d. at 133.

“1d. at 134.

#1531 U.S. 159, 166-67 (quoting 33 U.S.C. § 1251(b)).
*1d. at 172-73.

®1d. at 172.
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The Court then reiterated its holding in Riverside that federal jurisdiction extends to
wetlands that are actually abutting navigable waters because protection of these adjacent
(actually abutting) wetlands was consistent with Congressional intent to regulate
wetlands “inseparably bound up with ‘waters of the United States.”*’ The Court found
that this “inseparability” is what produces a “significant nexus” between the wetlands and
navigable waters.*® Thus, nothing in Riverside or SWANCC suggests that the concept of a
“significant nexus” justifies CWA jurisdiction over anything beyond wetlands that
actually abut waters that qualify as traditional navigable waters in their own right. Justice
Kennedy was a part of the majority making this key conclusion.

SWANCC held that the Corps’ assertion of federal jurisdiction over “ponds that are not
adjacent to open water” is not permitted under the plain language of the CWA.* Nothing
in the legislative history of the Act persuaded the Court that Congress intended to cover
more than navigable waters and their adjacent wetlands.”® And the Court declined to give
Chevron®! deference to the Corps’ interpretation of its own jurisdiction over isolated
waters used by migratory birds because it found that the statute was unambiguous. In
addition, deference was not justified because the Court found that the Corps’
interpretation would infringe on States’ authority to regulate land and water use without
any clear indication that Congress intended that result.>® (p. 42-44)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

The Court’s SWANCC and Riverside decisions continue to constrain the Agencies’
discretion in interpreting the Act:

e The CWA cannot be read to confer jurisdiction over physically isolated, wholly
intrastate waters. In SWANCC the Court said: “[i]n order to rule for respondents
here, we would have to hold that the jurisdiction of the Corps extends to ponds
that are not adjacent to open water. But we conclude that the text of the statute
will not allow this.”® The Court did not merely disagree with the Corps’
argument that use by migratory birds could justify extending CWA jurisdiction to
isolated waters. It concluded that the statutory text cannot justify regulation of
intrastate ponds that are not adjacent to open water under any rationale;

e A water such as a pond is isolated (and therefore not jurisdictional) if it is not
adjacent to open water. The Court understood adjacency as a limited concept,
encompassing only those waters that actually abut on a navigable waterway.>* The

“7Id. (quoting Riverside Bayview Homes, 474 U.S. at 134).

48 Id
® 4.

% |d. at 170-71. While the Court noted it is possible to argue that the 1977 amendments adding Section 404(g) to the
statute demonstrate a Congressional intent to cover “non-navigable tributaries and streams,” the Court did not
address that question. Id. at 171.

*! Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984). 531 U.S. at 172.

*21d. at 172-74.

> SWANCC at 168.

* SWANCC at 167. Note that in neither Riverside nor SWANCC was the Court called upon to decide whether
Corps’ regulatory definition of “adjacent” (i.e., “bordering, contiguous or neighboring”) was a reasonable
interpretation of the Act.
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concept of adjacency must be so limited in order to give some import to
Congress’ use of the term “navigable” while at the same time recognizing that
Congress intended to regulate “at least some waters” that are not navigable;>>and,

e The Riverside decision must be understood to mean that wetlands adjacent to (i.e.,
actually abutting) navigable waters, which are thus “inseparably bound up with”
navigable waters, provide the “significant nexus” on which the decision in
Riverside rested.”®

These were the jurisdictional boundaries drawn by the Court, including Justice Kennedy,
prior to Rapanos. Neither the plurality opinion nor Justice Kennedy’s opinion in Rapanos
repudiates any aspect of the SWANCC decision, including the SWANCC majority’s
characterization of the rationale on which the outcome in Riverside rested. >’ (p. 44)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

The [Rapanos] case involved four wetlands areas lying near ditches and man-made drains
that eventually drained into traditional navigable waters. Developers had filled these
wetlands without obtaining section 404 permits, assuming that the areas were not
jurisdictional because they were many miles from navigable waters. Both the federal
District Court and the Sixth Circuit Court of Appeals found the wetlands areas to be
jurisdictional waters of the U.S. The Supreme Court reversed. Five Justices found that
federal jurisdiction did not exist or was not proven. Justice Kennedy concurred in the
judgment but did not join the majority.

Instead, Justice Kennedy concluded that WOTUS jurisdiction could be established if
there was a “significant nexus” between the four wetlands in question and the navigable
water many miles away. In the case at hand, however, the elements necessary for the
nexus had not been shown. The four wetlands did not “significantly affect the chemical,
physical, or biological integrity” of the navigable water miles away. The effect of the four
wetlands on the navigable water was only “speculative and insubstantial.” The test
suggested by Justice Kennedy, is whether a water has a “significant nexus” to a navigable
water that is substantial and not speculative (i.e., can be proven).

The Agencies’ proposed WOTUS rule relies extensively on language from the Rapanos
opinions, particularly Justice Kennedy’s. Unfortunately, the Agencies ignore limitations
on principles expressed by the Justices. In particular, the Agencies’ reliance on Justice
Kennedy’s concept of “significant nexus” in Rapanos seems to completely ignore the
limits on the concept that he himself articulated. Rather than staying within the contours
of Justice Kennedy’s “significant nexus” concept that they rely so heavily upon, the
Agencies’ proposal expands the concept to a virtually infinite, zen-like construct where
every drop of water is intimately connected to every other drop. (p. 44-45)

®d.
% 4.

> |d. Thus, conceptually there is little daylight between adjacency (meaning actually abutting) and the “significant
nexus” that justifies extending CWA jurisdiction beyond navigable waters.
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Adgency Response:  Consistent with Justice Kennedy’s opinion, the rule is not
based on the “any connection theory” but is instead based on the agencies’ careful
examination of the science and the law to make a determination of significant nexus
for specified waters and to provide that certain other waters may be jurisdictional
where a case-specific determination has found a significant nexus. Preamble, 111,
and Technical Support Document, 1.B, 1.C. and I1.

10.90 Justice Kennedy noted that both the plurality and the dissent would expand CWA
jurisdiction beyond permissible limits. He wrote that the plurality’s coverage of “remote”
wetlands with a surface connection to small streams would “permit application of the
statute as far from traditional federal authority as are the waters it deems beyond the
statute’s reach” (i.e., wetlands near to, but lacking a continuous surface connection with,
navigable-in-fact waters).>® This, he said, was “inconsistent with the Act’s text, structure,
and purpose.”® As for the dissent, Justice Kennedy said the Act “does not extend so far”
as to “permit federal regulation whenever wetlands lie alongside a ditch or drain,
however remote and insubstantial,that eventually may flow into traditional navigable
waters.”® Justice Kennedy’s outright rejection of these jurisdictional theories—mere
hydrologic connections to, and mere proximity to, navigable waters or features that drain
into them—were not accounted for by the Agencies in their proposal. (p. 45-46)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

California Building Industry Association, et al. (Doc. #14523)

10.91 Neither the federal Circuit Courts of Appeal nor the District Courts can agree on the
appropriate test for deciding the scope of the Agencies’ CWA jurisdiction under
Rapanos. Several tests have been articulated. The seminal case directing the means of
interpreting the controlling precedents from a fractured Supreme Court in which no single
opinion garners the support of a majority of justices is Marks v. United States, 330 U.S.
188 (1977) which holds:

When a fragmented Court decides a case and no single rationale explaining the
result enjoys the assent of five Justices, “the holding of the Court may be viewed
as that position taken by those Members who concurred in the judgments on the
narrowest grounds.” Id. at 193.

However, given that the respective rationales in Rapanos are not linear or logical subsets
leading to a readily apparent “narrowest grounds,” application of Marks by lower courts
trying to interpret Rapanos has been of little or no assistance, some courts expressly
refusing to apply it.

%8 Rapanos at 776-77
%% Rapanos at 776.
% Rapanos at 778-79
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The Agencies have made their position plain, however. “The government position since
Rapanos has been that a water is jurisdictional under the CWA when it meets either the
plurality or Kennedy standard.”®

Although Rapanos has spawned multiple and diverse theories of establishing and limiting
the Agenices’ jurisdiction under the CWA, one thing is unmistakable: that jurisdiction is
not boundless. Five Justices of the Rapanos court insisted that exertion of jurisdiction
beyond navigable waters as traditionally understood must be premised upon significant
and demonstrable effects on navigable waters. Speculative or insubstantial effects are
well outside the outer bound of jurisdiction. And any mere hydrologic connection is not
enough to uphold a claim of jurisdiction. (p. 11)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

New Mexico Association of Commerce and Industry (Doc. #14638)

10.92

Not surprisingly, this flawed proposal exceeds EPA and the Corps' authority under the
United States. This statutory term has been interpreted by the Supreme Court to Clean
Water Act, which only authorizes EPA and the Corps to regulate the "waters of mean
either "traditional navigable waters™ or other bodies of water that have a "significant
nexus" to such waters. To have a significant nexus, the-water body at issue must
'significantly affect” the chemical, physical and biological integrity of -navigable waters
in a manner that is more than speculative and insubstantial. (p. 1)

Agency Response:  The rule is consistent with the Clean Water Act and the
Supreme Court decisions. Technical Support Document, 1.A and I.C.

Federal Stormwater Association (Doc. #15161)

10.93

10.94

First, while the statute and the regulations have not changed, the agencies in the past have
attempted to expand their jurisdiction through guidance and permit decisions. Twice, the
Supreme Court has ruled that these attempts to expand jurisdiction exceed the agencies’
authority under the CWA. Broad assertions of jurisdiction based on factors such as use of
water by migratory birds were never lawful and do not establish a baseline from which to
compare the proposed rule. A fair reading of Supreme Court precedent does not support
the proposed rule. FSWA believes the proposed rule as another attempt to circumvent
Supreme Court decisions to expand federal authority. (p. 2)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

There is no question whether the Constitution or the CWA authorizes federal jurisdiction
over “navigable waters and territorial seas.”® However, the proposed rule has created
uncertainty regarding what is considered “navigable.” The preamble suggests that

% potential Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Scope of Clean Water
Act Jurisdiction), (April 27, 2011) . U.S. Envtl. Prot. Agency
http://water.epa.gov/lawsregs/guidance/wetlands/upload/cwa_guidance_impacts_benefits.pdf

%2 Territorial seas are navigable. 33 CFR § 328.4(a) (“The limit of jurisdiction in the territorial seas is measured from
the baseline in a seaward direction a distance of three nautical miles.”).
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10.95

10.96

commercial navigation can be demonstrated by an experimental canoe trip taken solely to
demonstrate navigability. 79 Fed. Reg. at 22,253. While the agencies cite FPL Energy
Marine Hydro L.L.C. v. FERC, 287 F.3d 1151 (D.C. Cir. 1992), to support this position,
such insignificant and speculative evidence does not meet the test set forth by the
Supreme Court, which requires a traditional navigable water to be a “highway of
commerce.” The Daniel Ball, 77 U.S. 557 (1870). According to the Supreme Court, use
as a highway is the “gist of the federal test.” Utah v. United States, 403 U.S. 9 (1971). An
experimental canoe trip fails that test. Under the Commerce Clause, Congress also can
regulate those activities that substantially affect interstate commerce. United States v.
Lopez, 514 U.S. 549, 558-59 (1995). Again, a canoe trip fails that test. (p. 3)

Agency Response:  The rule is consistent with caselaw and the Constitution.
Technical Support Document, 1.B and C and I11.

In contrast to the proposed rule, in a series of decisions starting with Riverside Bayview,
474 U.S. 121 (1985), the Supreme Court interpretations of the Clean Water Act have
analyzed the scope of federal jurisdiction based on impacts to the quality of navigable
waters. In Riverside Bayview, the Court found that a wetland that directly abuts a water of
the U.S. is a continuation of such water. See 474 U.S. at 134 (“the landward limit of
Federal jurisdiction under Section 404 must include any adjacent wetlands that form the
border of or are in reasonable proximity to other waters of the United States, as these
wetlands are part of this aquatic system,” quoting 42 Fed. Reg. 37128 (1977). Thus, in
situations where a wetland abuts a water of the U.S., Riverside Bayview stands for the
proposition that the landward extent of that particular water of the U.S. includes the
wetland. The Court simply held that: “We cannot say that the Corps' conclusion that
adjacent wetlands are inseparably bound up with the ‘waters’ of the United States - based
as it is on the Corps' and EPA's technical expertise - is unreasonable.” Id. at 134. So, in
accordance with Riverside Bayview, adjacency determines the landward extent of open
water (“where water ends and land begins”), and adjacent wetlands are included in the
definition of jurisdictional waters to protect and maintain the quality of navigable waters.

(p. 7-8)
Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

In the Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCC), 531 U.S. 159 (2001), the Court declined to go beyond Riverside Bayview
and assert jurisdiction over waters or wetlands that were not “inseparably bound up with
the ‘waters’ of the United States.” 531 U.S. at 167 (quoting Riverside Bayview). In its
decision, the Supreme Court informed us that the term “navigable” cannot be read out of
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the Act.®® The Court recognized that the gravel quarry in Cook County, Illinois, was a
“far cry, indeed, from the ‘navigable waters’ and ‘waters of the United States’ to which
the statute by its terms extends.” Id. at 173. The Court also overturned EPA’s “Migratory
Bird Rule” that it had crafted to expand its CWA jurisdiction, finding that use of a water
body by migratory birds alone is not a basis for jurisdiction under the Act.** The rationale
used to reach this conclusion severely called into question to legitimacy of federal
jurisdiction over any isolated water, and since 2001 the Corps and EPA have not
attempted to assert jurisdiction over isolated waters.®® (p. 8)

Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

10.97 In Rapanos v. United States, the Court addressed a third category of jurisdictional waters:
tributaries (and their adjacent wetlands). 547 U.S. 715 (2006). The plurality held that to
be subject to the CWA, water must be relatively permanent surface water.?® The
concurring opinion by Justice Kennedy held that to be subject to CWA jurisdiction, water
must have a “significant nexus” to traditional navigable water.®” The dissenting justices
would apply jurisdiction more broadly, based on “entwined” ecosystems. 547 U.S. at
797. But all of the opinions recognized that the CWA’s focus is protecting water quality,
not drainage features.

Despite the Court’s recognition that the CWA is a water quality protection statute, the
proposed rule relies entirely on the opinion of Justice Kennedy, thus ignoring constraints
imposed by the plurality opinion, and misapplies Justice Kennedy’s opinion to assert the
very broad federal jurisdiction described above, without staying focused on water quality
connections. Accordingly, the proposed rule is not consistent with Supreme Court case
law. (p. 7)

83 «“We thus decline respondents' invitation to take what they see as the next ineluctable step after Riverside Bayview
Homes: holding that isolated ponds, some only seasonal, wholly located within two Illinois counties, fall under §
404(a)'s definition of "navigable waters" because they serve as habitat for migratory birds. As counsel for
respondents conceded at oral argument, such a ruling would assume that "the use of the word navigable in the statute
... does not have any independent significance.” Tr. of Oral Arg. 28. We cannot agree that Congress' separate
definitional use of the phrase "waters of the United States™ constitutes a basis for reading the term "navigable
waters" out of the statute. We said in Riverside Bayview Homes that the word "navigable" in the statute was of
"limited import,” 474 U. S., at 133, and went on to hold that § 404(a) extended to nonnavigable wetlands adjacent to
open waters. But it is one thing to give a word limited effect and quite another to give it no effect whatever. The
term "navigable" has at least the import of showing us what Congress had in mind as its authority for enacting the
CWA: its traditional jurisdiction over waters that were or had been navigable in fact or which could reasonably be so
made. See e.g., United States v. Appalachian Elec. Power Co., 311 U. S. 377, 407-408 (1940).” SWANCC, at171-
172

% See SWANCC, 531 U.S. at 173 (denying jurisdiction over water based on use by migratory birds based on the fact
that the Clean Water Act regulates only navigable waters and declining to invoke the “outer limits of Congress’
power”); see also Tabb Lakes, Ltd. v. United States, 715 F. Supp. 726, 729 (E.D. Va. 1988), aff’d, 885 F.2d 866 (4th
Cir. 1989) (denying jurisdiction over water based on use by migratory birds because connection to interstate
commerce is too speculative).

% EPA, Potential Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Scope of Clean
Water Act Jurisdiction) (April 27, 2011).

%547 U.S. at 733

%7547 U.S. at 780.
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Agency Response:  The rule is consistent with the Supreme Court decisions.
Technical Support Document, 1.C.

Steel Manufacturers Association, et al. (Doc. #15416)

10.98 Not only is the proposed definition unnecessarily burdensome, it is an impermissible
construction of the CWA. This attempt to stretch the bounds of CWA jurisdiction to
include even discrete, purely intrastate waters has already been unquestionably rejected in
two previous Supreme Court decisions. This latest attempt by EPA and the Army Corps
merely repackages the same twice-rejected statutory construction arguments and in no
way reflects the Supreme Court's admonition that EPA and the Army Corps constrain
their jurisdiction to the recognized boundaries of the CWA.

The definition fails to provide any additional clarity with respect to which waters are
regulated as "waters of the United States,” and complicates this analysis by proposing
case-by-case "significant nexus" determinations. The "significant nexus" test itself has
been interpreted in a number of ways, and in the proposed rule, EPA and the Army Corps
have impermissibly elected to follow Justice Kennedy's interpretation in his Rapanos
dissent because it allows for broader regulation of waters, despite the fact that the
plurality in Rapanos rejected his interpretation.

The Supreme Court, in its two decisions, Rapanos and SWANCC, has previously
addressed the proper scope of the CWA. EPA's effort to revise the definition of "waters
of the United States™ in a manner inconsistent with the holdings of these two cases
introduces expansive new jurisdiction, is misguided, and constitutes an overreach of
federal power.

The proposed definition fails to address the issues raised by the Supreme Court, and, in
fact, strides well past the jurisdictional boundaries EPA and the Army Corps were twice
admonished to recognize. Stretching the definitions of terms like “tributary™ and
"adjacent waters" to include, for instance, "floodplains" and "riparian areas" potentially
allows EPA and the Army Corps to connect nearly any waterbody to the traditional
navigable interstate waters over which they have jurisdiction. In doing so, EPA and the
Army Corps are plainly attempting to claw back jurisdiction over waters for which the
Supreme Court in SWANCC already denied jurisdiction. So too would EPA and the Army
Corps' characterization of "tributaries” as having a bed, bank, and high water mark
integrate a number of non-permanent, seasonal, or rarely-wet land features.

The Supreme Court has already rejected the sort of expansive definition of tributary and
other contributory waters that EPA attempts in this proposed rule. Bodies of water that
are intrastate and isolated are not considered "waters of the United States™ per the Court's
decision in SWANCC. Waters that are not relatively permanent, standing, or continuously
flowing are excluded from CWA jurisdiction following the Court's decision in Rapanos.
The Court has confirmed that "navigable waters™ and "waters of the United States" are
terms that should encompass a limited class of waters, and that the federal government
should be restricted to waters of interstate interest so as to preserve the traditional right of
states and localities over land and water use. EPA's and the Army Corps' proposed
definition of "waters of the United States" fails to meet either of those elements.
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Our associations are very concerned about these repeated attempts at CWA overreach
because a number of waterbodies and land features are frequently present on EAF steel
mill properties, such as stormwater and cooling water retention ponds and wetlands.
Often these water features have no surface connection to interstate and navigable
waterbodies, and so they should properly be regulated by local and state authorities.
EPA's and the Army Corps' proposed rule seeks to assert CWA jurisdiction for these
waters, and would saddle landowners with additional, and potentially costly, permitting
requirements—often with no additional environmental benefit as many of these types of
waters are regulated by state and local entities. Further, because EPA and the Army
Corps seek to link these waters to traditionally navigable waters through subsurface or
intermittent hydrologic connections, landowners would be forced to spend vast amounts
of time, money, and resources in determining the jurisdictional status of their property
and defending against any improper efforts at federal enforcement.

The Supreme Court was clear—the scope of CWA jurisdiction should properly be limited
to those waterbodies that most directly affect the water quality of traditional navigable
and interstate waters. This new definition of "waters of the United States™ would lead to
expansive federal power over land and bodies of water far removed from navigable and
interstate waters. Consequently, it would also impinge upon the states' traditional power
over land and water use. A great number of nonnavigable, isolated, intrastate waters that
do not physically and proximately abut a navigable or interstate waterway would be
brought under the jurisdiction of the CWA—an outcome which is completely misaligned
with the intent of the statute and the holding in SWANCC.

EPA's and the Army Corps' overreach is most conspicuously represented by their
decision to use Justice Kennedy's minority concurring test for "substantial nexus" in the
Rapanos opinion, instead of the more widely supported plurality opinion. EPA and the
Army Corps sidestepped the plurality in order to avail themselves of a single Justice's
view that "wetlands possess the requisite nexus, and thus come within the statutory
phrase 'navigable waters,' if the wetlands, either alone or in combination with similarly
situated lands in the region, significantly affect the chemical, physical, and biological
integrity of other covered waters more readily understood as 'navigable."™ Rapanos, 547
U.S. at 780 (J. Kennedy, concurring).

In its notice, EPA and the Army Corps explain that "the agencies determined that it is
reasonable and appropriate to apply the 'significant nexus' standard for CWA jurisdiction
that Justice Kennedy's opinion applied to adjacent wetlands to other categories of
waterbodies as well." 79 Fed. Reg. 22,192. The agencies, however, largely ignore that
Justice Kennedy's singular view directly conflicts with the plurality.

The plurality noted that Justice Kennedy's interpretation was not grounded in prior CWA
decisions such as SWANCC. Rapanos, 547 U.S. at 753-54. In fact, in SWANCC the Court
rejected the sort of case-by-case determinations proposed in this rule and required by
Justice Kennedy in his interpretation of significant nexus, instead determining that all
physically connected wetlands are covered as waters of the United States. See Rapanos,
547 U.S. at 754 (citing Riverside Bayview, 474 U.S. at 135 n9).

The "significant nexus" test in SWANCC required a physical connection for wetlands to
be considered "waters of the United States." EPA's and the Army Corps' choice to use a
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significant nexus test that favors the expansive outcome it desires, despite the fact that it
was supported by only one Justice and rejected by the plurality of Justices authoring the
Court's opinion, is indefensible. Further, by electing to use Justice Kennedy's test, EPA
and the Army Corps have introduced even more ambiguity and confusion over the
"significant nexus" test and the determination of CWA jurisdiction over "waters of the
United States.” (p. 4-7)

The CWA allows any citizen to bring suit against alleged violators. 33 U.S.C. § 1365.
The proposed definition of "waters of the United States” would create a large amount of
confusion regarding regulated waters for both landowners and for concerned citizens, and
creates a gaping opportunity for citizens to bring suit in what would be a poorly-clarified
area of the law. Citizen suits are costly and time-intensive for all parties involved. In
addition, should citizens bring suits, numerous courts will be required to interpret the
provisions of the CWA, including the meaning of "waters of the United States," and a
wide variety of interpretations will result that will likely develop a broader meaning to
the rule than was intended by EPA. Citizen suits will further serve to encourage the
ambiguous and unclear nature of the proposed rule. (p. 9)

Agency Response:  The rule is consistent with the Clean Water Act and the
Supreme Court decisions. Technical Support Document, 1.A and 1.C. The agencies
have concluded the benefits of the rule exceed the costs. Preamble, V and Economic
Assessment in the docket. The rule demarcates the boundaries of CWA jurisdiction
and provides for increased clarity and certainty. Preamble, Il and IV.

Landmark Legal Foundation (Doc. #15364)

10.99 Application of the "significant-nexus" test establishes only the barest connection between
the Act and the constitutional power reserved to Congress to regulate interstate
commerce. As noted in Rapanos, a regulation that "pushes the envelope of constitutional
validity" should be subject to increased scrutiny. The attenuated link between the
"waterways" defined in the proposed rule and the Agencies' authority to regulate pursuant
to the Constitution's Commerce Clause does not survive constitutional muster. Regulating
"riparian areas" and "ephemeral™ tributaries falls outside the scope of the Commerce
Clause. Filling these areas, which are not actual wetlands without a permit is not
economic activity and bears no relation to actual channels of economic activity The
proposed regulation does not regulate commerce. "Commerce" involves transactions or
activity directly related to those transactions. The Agencies will regulate parcels of land
that have only the barest connection to traditional waterways -filing these parcels without
a permit is not inherently economic.

As stated before, EPA and the Corps have eschewed the requirement that the water be
"navigable." Such broad authority is not authorized under the "channels of commerce”
principle. Nor is the proposed regulation authorized under congressional authority to
regulate those activities that “substantially affect” interstate commerce.

Regulation of "channels of commerce" assumes an actual regulation of a "channel."”
While the Supreme Court has ruled that “the authority of Congress to keep channels of
interstatecommerce free from immoral and injurious uses has frequently been sustained
..."" Caminetti v. United States, 242 U.S. 470, 491 (1917), those instances have been
limited to regulation of actual "channels." Under the proposed regulation, the Agencies
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would have authority to regulate wetlands and ephemeral tributaries that cannot be
characterized as channels.

In SWANCC, the Supreme Court noted that the legislative history of the Act shows
congressional intent to limit commerce power over navigation. Congress used its
authority to regulate channels, not activities that substantially affect commerce. It stated,
"The term 'navigable has at least the import of showing us what Congress had in mind as
its authority for enacting the CWA.:: its traditional jurisdiction over waters that were or
had been navigable in fact or which could reasonably be so made,” SWANCC, 531 U.S. at
172.

This authority arises from the congressional authority to regulate the actual channels of
interstate commerce, not activities that may substantially affect commerce. Nonetheless,
the connection between the activity subject to regulation and its effect on interstate
commerce is too attenuated to withstand scrutiny. To uphold this regulation, a court
"would have to pile inference upon inference in a manner that would bid fair to convert
congressional authority under the Commerce Clause to a general police power of the sort
retained by the States..." Further, the court would have to undertake "a view of causation
that would obliterate the distinction between what is national and what is local in the
activities of commerce." United States v. Lopez; 514 U.S. 549, 567 (1995). Approving
this proposed regulation runs counter to the Supreme Court's admonition "that Congress
may regulate noneconomic activity based solely on the effect that it may have on
interstate commerce through a remote chain of inferences" Gonzales v. Raich, 125 S.Ct.
2195, 2217 (Scalia, 1., concurring) The authority EPA and the Corps seek in the proposed
rule is analogous to the undefined and unlimited authority it sought in the recent
"Tailpipe Tailoring Rule.” The Agencies should not ignore the Supreme Court's
admonition in that case, which is equally applicable to the proposed "Waters of the
United States" proposal: We are not willing to stand on the dock and wave goodbye as
EPA embarks on this multiyear voyage of discovery [referring to the three step phase-in
set forth in the Tailoring Rule]. We reaffirm the core administrative-law principle that an
agency may not rewrite clear statutory terms to suit its own sense of how the statute
should operate. Utility Air Regulatory Group v. Environmental Protection Agency, et al.,
No. 12-1146, slip op. at 23 (June 23, 2014). (p. 11-13)

Agency Response: The Supreme Court has stated that the term “waters of the
United States” is ambiguous in some respects. The agencies have promulgated a
rule consistent with the notice and comment requirements of the Administrative
Procedure Act. The rule is also consistent with the statute, caselaw and the
Constitution. Technical Support Document, I. A and C.

Atlantic Legal Foundation (Doc. #15253)

10.100 The proposed rule represents an expansion of federal regulatory authority beyond the
language and intent of Congress in the Clean Water Act. Although your agencies assert
that the rule is narrow and clarifies CWA jurisdiction, it in fact expands federal authority
under the CWA significantly and aggressively and creates unnecessary ambiguity. The
proposed rule is unconstitutionally vague because the regulated community cannot
readily determine whether a given property is, or is not, a “jurisdictional wetland.” (p. 2)
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Agency Response:  The rule demarcates the boundaries of CWA jurisdiction and
provides for increased clarity and certainty. Preamble, Il and IV. The rule is
narrower in scope than the existing regulations. Technical Support Document, 1.B.
The rule is consistent with the Clean Water Act, the Supreme Court decisions, and
the Constitution. Technical Support Document, I.A and I.C.

10.101 Rather than providing clarity and making identifying jurisdictional waters “less
complicated and more efficient,” the proposed rule increases ambiguity and regulatory
discretion. For example, the rule heavily relies on undefined or vague concepts such as
“riparian areas,” “landscape unit,” “ordinary high water mark” (— terms that are not found
in traditional land use or property rights jurisprudence, but is jargon of recent vintage
used by regulators) as determined by the agencies’ “best professional judgment.” The
proposed regulation is unconstitutionally vague because the regulated community cannot
readily determine whether a given property is, or is not, a “jurisdictional wetland.” The
proposed rule creates more confusion and will lead to more litigation. (p. 4)

Agency Response:  The rule demarcates the boundaries of CWA jurisdiction and
provides for increased clarity and certainty. Preamble, 11 and IV. The agencies
disagree that the rule is vague. Technical Support Document, I.C. In fact, the rule
includes longstanding definitions for “Ordinary High Water Mark” and “High Tide
Line” to provide greater clarity and certainty. The terms “riparian areas” and
“landscape unit” are not terms used in the rule. Preamble, IV.

Texas Chemical Council (Doc. #15433)

10.102 But it is imperative that the federal government be restrained within constitutional limits
to preserve states’ rights and autonomy under the Commerce Clause. The U.S. Supreme
Court has on multiple occasions cautioned the federal government against such attempts
at overreaching. While the Court in Rapanos v. United States®® provided its directive to
the EPA and Corps to clarify the extent of their jurisdiction by initiating — again — a
rulemaking to define waters of the U.S., it is clear that under the most recent attempt, the
agencies are misguided in their interpretation of the case law and the constitutional limits
imposed upon them. (p. 1-2)

Agency Response:  The rule is also consistent with the statute, caselaw and the
Constitution. Technical Support Document, I. A and C.

10.103 The EPA & Corps lack legal authority to adopt the Proposed Rule and inappropriately
shift the burden of proof to the regulated community. Although the EPA and Corps claim
that the newly proposed rule will not expand regulatory jurisdiction and that it reflects
current law, for which they reference the U.S. Supreme Court decisions in SWANCC®
and Rapanos’® in the preamble, the agencies clearly dismiss the limitations and cautions
against expansion of federal jurisdiction the Court provides. The proposal would

%8 Rapanos v. United States, 547 U.S. 715 (2006).
% 531 U.S. 159 (2001).
0 547 U.S. 715.
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incorporate water and land features that in no way meet the definition of “relatively
permanent, standing, or flowing bodies of water.” "t

The agencies instead focus solely on the plurality’s mentioning of “seasonal rivers,”
which, while not completely excluded from regulatory jurisdiction, are taken out of
context in the proposal.” The agencies’ reference to the Rapanos opinion suggests that
certain waters would be jurisdictional even when they remain dry most of the year. This
does not comport with the idea that waters must be relatively permanent to justify the
regulatory reach of the federal government. More specifically, the Court in Rapanos
indicated that “ephemeral” or “intermittent” streams are specifically excluded from
jurisdiction of the agencies.”

The Court’s opinions — and namely the plurality opinion — are somewhat tenuous and do
not provide specific direction to the agencies in defining federal jurisdiction under the
CWA. But by writing a broad rule with limited exclusions and asking the regulated
community to suggest additional exclusions, the agencies unreasonably shift the burden
of proof to the regulated community to claim and prove which waters are not
jurisdictional. The agencies have a duty to provide direction and clarification as to what
they intend to exert jurisdiction over, especially considering the regulatory implications
of the CWA. The public deserves sufficient notice, and this proposal only provides
additional uncertainty. The agencies even recognize this in portions of the proposed rule.
"“The EPA and Corps should instead provide narrowly-tailored definitions of key terms
that are consistent with their intent to clarify jurisdiction, meaning that no new waters
would be considered jurisdictional under the proposed rule. They have clearly not met
this standard. (p. 3-4)

Agency Response:  The rule does not shift the burden of proof to the regulated
community; the federal government must demonstrate that a water is a "'water of
the United States' under the CWA and its implementing regulations. The rule,
promulgated under authority of Section 501 of the CWA, does establish a binding
definition of ""waters of the United States.” The rule is narrower in scope than the
existing regulations. Technical Support Document, 1.B. The rule is consistent with
the Clean Water Act and the Supreme Court decisions. Technical Support
Document, I.A and 1.C. The rule demarcates the boundaries of CWA jurisdiction
and provides for increased clarity and certainty. Preamble, Il and IV.

10.104 Notably, Justice Kennedy states in the Rapanos plurality opinion that “In applying the
definition [of waters of the U.S.] to ‘ephemeral streams,’ ... man-made drainage ditches,

™ 1d. at 733.

2 1d. (“By describing “waters” as “relatively permanent,” we do not necessarily exclude streams, rivers, or lakes
that might dry up in extraordinary circumstances, such as drought. We also do not necessarily exclude seasonal
rivers, which contain continuous flow during some months of the year but no flow during dry months--such as the
290-day, continuously flowing stream postulated by Justice Stevens’ dissent...It suffices for present purposes that
channels containing permanent flow are plainly within the definition, and that the dissent’s “intermittent” and
“ephemeral” streams --that is, streams whose flow is “[c]Joming and going at intervals...[b]roken, fitful,”... or
“existing only, or no longer than, a day...— are not.).

" Seeid.

™ 79 Fed. Reg. 22203 (“[TThe agencies recognize that it may add an element of uncertainty to the definition of
tributary to include features of tributaries which do not have a bed and bank and an [ordinary high water mark].”)
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and dry arroyos in the middle of the desert, the Corps has stretched the term ‘waters of
the United States’ beyond parody. The plain language of the statute simply does not
authorize this “Land Is Water” approach to federal jurisdiction.”” Clearly, the EPA and
Corps have gone too far in their attempt to define regulatory jurisdiction and it is
imperative that the definition of waters of the U.S. be limited to that which is explicitly
authorized under standing federal law. (p. 7)

Agency Response:  The rule is consistent with the Clean Water Act and the
Supreme Court decisions. Technical Support Document, 1.A and I.C.

United States Steel Corporation (Doc. #15450)

10.105 The proposed rule unlawfully expands CWA jurisdiction beyond the limits intended by
Congress and recognized by the U.S. Supreme Court. The proposed rule ignores the
Rapanos plurality opinion and misinterprets Justice Kennedy's significant nexus standard.

(p. 1)

Agency Response:  The rule is also consistent with the statute, caselaw and the
Constitution. Technical Support Document, I. A and C.

Idaho Association of Commerce & Industry (Doc. #15461)

10.106 The proposed rule, as currently drafted, would effectively eliminate any constraints the
term navigable™ imposes on the EPA or the Corps. The CWA, which was enacted in
1972, limits jurisdiction in the Act to "navigable" waters of the United States. This
definition has been challenged over the years, but two U.S. Supreme Court decisions over
the past decade (2001 and 2007) have confirmed that the term "navigable waters™ under
the CWA does not include all waters. In those two cases, Solid Waste Agency of Northern
Cook County v. U.S. Army Corps of Engineers ("SWANCC") and Rapanos v. United
States ("Rapanos"), the Court rejected the notion that the jurisdiction of t he CWA
extends to waters with "any" connection to navigable waters, regardless of how tenuous
that connection, and rejected the agencies' "land is waters" approach. The current
proposed rule on Waters of t he United States would override these two very consistent
decisions by the Court and expand the jurisdiction of t he CWA to include all waters. In
addition to t he two U.S. Supreme Court decisions, we would also point to the fact that,
during this time, Congress has failed to pass language that would expand the authority of
the CWA. Therefore, we are very concerned that this proposed rule would grant
regulatory control of virtually all waters, and assumes a breadth of authority for the CWA
that Congress has not authorized and likely exceeds the constitutional limitation on
federal jurisdiction. (p.1-2)

Agency Response:  The rule is also consistent with the statute, caselaw and the
Constitution. Technical Support Document, I. A and C.

10.107 As discussed in these comments, the reality is that the proposed rule would increase
jurisdictional waters by substantially more than the 3 percent proffered by the Agencies
and, therefore, the administrative and economic impacts of the proposed rule are far
greater than the Agencies claim . Since the U.S. Supreme Court decisions in SWANCC

> Rapanos, 547 at 734.
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and Rapanos have consistently limited the jurisdictional scope of t he CWA and t he
Agencies now wish to regulate an additional "60 percent of streams and millions of acres
of wetlands across the country,"” there will be a significant expansion in jurisdiction and
corresponding cost of oversight and compliance. Such an expansion would essentially
override Supreme Court precedent and expand the jurisdiction of the CWA to include
virtually all waters, thereby assuming a breathtaking scope of authority under the CWA
that Congress did not intend. (p. 2)

Agency Response:  The rule is narrower in scope than the existing regulations.
Technical Support Document, 1.B. The rule is also consistent with the statute and
Supreme Court decisions. Technical Support Document, 1. A and C. The agencies
have provided an economic assessment of the rule. Preamble, V, and economic
assessment in the docket.

10.108 Rather than automatically regulating most or all water bodies with a bed and a bank, the
Agencies must adopt the approach described in Justice Scalia's plurality opinion in
Rapanos. Consistent with SWANCC's limited view of CWA jurisdiction over non-
wetland water bodies, the plurality opinion in Rapanos limited jurisdiction to "those
relatively permanent, standing or continuously flowing bodies of water 'forming
geographic features' that are described in ordinary parlance as 'streams' ‘'oceans, rivers,
[and] lakes." The Rapanos plurality further held that CWA jurisdiction does not include
channels through which water flows intermittently or ephemerally, or channels that
periodically provide drainage for rainfall. The plurality opinion indicated that the
Agencies' attempt to regulate manmade water bodies as tributaries is not supported by the
CWA: In applying the definition to "ephemeral streams”, "wet meadows”, *“ storm sewers
and culverts”, "directional sheet flow during storm events”, drain tiles, man-made
drainage ditches, and dry arroyos in the middle of the desert, the Corps has stretched the
term "waters of the United States" beyond parody. The plain language of the statute
simply does not authorize this "Land Is Waters" approach to federal jurisdiction.
Rapanos, 547 U.S. at 734. (p. 3)

Agency Response:  The rule is also consistent with the statute and Supreme Court
decisions. Technical Support Document, I. A and C.

Coalition of Local Governments (Doc. #15516)

10.109 What the EPA and Corps ultimately propose goes outside the authority granted under the
CWA and Supreme Court precedent, and unlawfully gives the EPA and Corps the
discretion to assert CWA jurisdiction over virtually all waters in the Country. The
agencies do not have the legislative authority to rewrite the rules and extend their
authority past what was granted in the CWA by amending their regulations. The EPA and
Corps are held to the laws as written and cannot rewrite the law. Cf. Burwell v. Hobby
Lobby Stores, Inc., 134 S.Ct. 2751, 2768-69 (2014) Holding that HHS could not change
the definition of a person by rulemaking. The Court emphasized that giving a word a
different meaning for each section of a statute is the same as inventing the law, not
interpreting it. (p. 5)

Agency Response:  The Supreme Court has stated that the term “waters of the
United States” is ambiguous in some respects. There is only one CWA definition of
“waters of the United States,” although there may be other statutory factors that
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define the reach of a particular CWA program or provision. The agencies have
promulgated a rule consistent with the notice and comment requirements of the
Administrative Procedure Act. The rule is also consistent with the statute and
Supreme Court decisions. Technical Support Document, I. A and C.

10.110 Therefore, the EPA and Corps’ current attempt to increase their jurisdiction over “waters
of the United States” exceeds the authority granted to it by the CWA and current
Supreme Court precedent. Such attempt to change the law through its regulations is
invalid absent the legislative authority to do so. (p. 5)

Agency Response:  The rule is also consistent with the statute and Supreme Court
decisions. Technical Support Document, I. A and C.

Dow Chemical Company (Doc. #15408)

10.111 First, as discussed in detail in the comments of the FWQC, while the statute and the
regulations have not changed, the agencies in the past have attempted to expand their
jurisdiction through guidance and permit decisions. Twice, the Supreme Court has ruled
that these attempts to expand jurisdiction exceed the agencies’ authority under the CWA.
Broad assertions of jurisdiction based on factors such as use of water by migratory birds
were never lawful and do not establish a baseline from which to compare the proposed
rule. As such, the attempt to circumvent those Supreme Court decisions cannot be
described as anything but an expansion of federal authority.

Finally, the proposed expansion of federal jurisdiction will significantly increase
litigation and the burden on the regulated community, state and local governments, and
regulators...We urge the agencies to withdraw the proposed rule and develop a new
proposal that articulates legal and technical rationales for regulating water under the
Clean Water Act that are consistent with the text, structure, and purpose of the Clean
Water Act and Supreme Court precedent, and that reflect reasonable, constrained
exercises of federal jurisdiction with deference to state control over land and water
resources. The agencies must then make those rationales available for public comment.

(p. 4-5)

Agency Response:  The rule does not shift the burden of proof to the regulated
community; the federal government must demonstrate that a water is a ""water of
the United States' under the CWA and its implementing regulations. The rule
demarcates the boundaries of CWA jurisdiction and provides for increased clarity
and certainty. Preamble, 11 and IV. The rule is consistent with the Clean Water Act
and the Supreme Court decisions. Technical Support Document, I.A and I.C.

National Association of Manufacturers (Doc. #15410)

10.112 Additionally, the proposed rule is completely inconsistent with Supreme Court
precedents interpreting the scope of the Clean Water Act. The agencies have at best
misunderstood, and at worst ignored or mischaracterized, the authoritative interpretations
that the Supreme Court has given the agencies regarding the proper scope of the Clean
Water Act. The proposed rule purports to propose rules that “narrow” the “scope of
regulatory jurisdiction of the [Clean Water Act]” in order to bring the agencies’
regulations into compliance with the Supreme Court’s decisions in Solid Waste Agency of
Northern Cook County v. United States Army Corps of Engineers, 531 U.S. 159 (2001)
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(“SWANCC”) and Rapanos v. United States, 547 U.S. 715 (2005). See 79 Fed. Reg. at
22192; see also id. at 22189, 22212. However, the proposed rule would extend federal
jurisdiction to nonnavigable, intrastate waters that cannot be considered “navigable
waters” under SWANCC and Rapanos...Indeed, the agencies’ expansive reading of their
jurisdiction is ultimately premised on the notion that land features can be regulated
because they influence the flow of water, but the “plain language of the statute simply
does not authorize this ‘Land is Water’ approach to federal jurisdiction.” Rapanos, 547
U.S. at 734 (plurality).

The proposed rule is not only unlawful for the reasons mentioned above and described
throughout these comments, it also fails to provide parties with “fair warning of the
conduct [a regulation] prohibits or requires.” Christopher v. SmithKline Beecham Corp.,
132 S. Ct. 2156, 2167 (2012) (quoting Gates & Fox Co. v. Occupational Safety & Health
Review Comm’n, 709 F.2d 154, 156 (D.C. Cir. 1986). The agencies fail to adequately
define key terms in the proposed rule and assert the right to determine a Clean Water Act
violation on the basis of an ad hoc, multi-factor balancing test that ultimately rests on the
agencies’ “best professional judgment.” 79 Fed. Reg. at 22208. Such a “we know it when
we see it” standard comports neither with the Due Process Clause of the Constitution nor
the rulemaking requirements of the Administrative Procedure Act. (p. 2-3)

The proposed rule exceeds Congress’s intent, is unconstitutional, and does not comport
with the Supreme Court’s authoritative guidance regarding the scope of the Clean Water
Act. The proposed rule would regulate as “waters” subject to federal jurisdiction nearly
every type of “water” imaginable: navigable waters, tributaries, adjacent waters, ditches,
and even isolated intrastate waters with tenuous connections to waters that in turn have a
tenuous connection to interstate commerce. A list of all of the specific “water” types
included in this rulemaking would likely exceed the length of the proposed rule itself—it
is that broad. The Constitution, the Clean Water Act, and Supreme Court jurisprudence
do not comport with this expansion of federal authority.

The limits of Congressional authority are outlined in Article | of the Constitution, and
Congress does not have power to legislate beyond the bounds of that authority. The
Commerce Clause provides Congress the authority to “regulate commerce with foreign
nations, among the several states, and with the . . . tribes.” Article I, Section 8, Clause 3.
While the Supreme Court has interpreted the Commerce Clause to grant broad authority
to Congress to regulate interstate commerce, that grant is “not unlimited.” SWANCC, 531
U.S. at 173. This authority has been interpreted in the context of the Clean Water Act
already, and the Supreme Court has recognized there are bounds to waters that can be
regulated under the Clean Water Act as intrastate waters that “substantially affect”
interstate commerce such that their regulation under the Act is warranted. Id. Likewise,
Congress does not have blanket authority to regulate all “waters” in the United States,
and in turn, the agencies may not take their regulations beyond what has been authorized
by Congress. The proposed rule plainly goes beyond not just what Congress intended, but
also beyond Congress’s actual authority, by regulating intrastate waters that cannot
possibly have a substantial effect on interstate commerce, regulation that has been left to
the states as recognized by Congress in the Clean Water Act. 33 U.S.C. § 1251(b); see
also U.S. Constitution, Amendment X (“The powers not delegated to the United States by
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the Constitution, nor prohibited by it to the states, are reserved to the states respectively,
or to the people.”).

The Supreme Court in SWANCC emphasized that the agencies cannot regulate under the
Clean Water Act in a way that goes beyond the bounds of the Constitution or that
overrides this primary state authority. In SWANCC, the Court stated that were an
administrative interpretation, such as this proposed rule, allowed to “invoke the outer
limits of Congress’ power, we [the Court] expect a clear indication that Congress
intended that result.” SWANCC, 531 U.S. at 172. “This concern is heightened where the
administrative interpretation alters the federal-state framework by permitting federal
encroachment upon a traditional state power.” Id. at 173. Here, as was the case in
SWANCC, there is no clear indication from Congress that it intended for the agencies to
regulate—as the proposed rule would here—at the bounds of Congress’s power or to
upend the federal-state framework. To the contrary, as noted, Congress has emphasized
the primacy of State authority. The agencies must revise their proposed rule and re-
propose a rule that stays within those powers Congress intended the agencies to wield
when it enacted the Clean Water Act, remembering that the states retain the primary
responsibility for regulating water resources.

In addition to protecting states’ rights, Congress enacted the Clean Water Act “to restore
and maintain the chemical, physical and biological integrity of the Nation’s waters.” 33
U.S.C. § 1251(a). Among other things, the Act prohibits the discharge of dredged or
filled materials into “navigable waters”—defined as “the waters of the United States,
including the territorial seas,” id. § 1362(7)—unless authorized by a permit issued by the
agencies or a State applying federally-approved standards, id. 88 1311, 1344. The key
term here—*“waters of the United States”—is also a limitation on the reach of the
agencies’ regulatory authority with regard to numerous other programs under the Clean
Water Act, including the NPDES permit program, the section 311 oil spill program, the
section 303 water quality standards program, and the section 401 state water quality
program. 79 Fed. Reg. at 22191.7° Over the last thirty years, the Supreme Court
specifically has addressed the meaning of that phrase in three cases whose holdings are
controlling and whose analysis must inform the limits of any regulations promulgated
under the Clean Water Act. (p. 5-6)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution and is narrower in scope than the existing regulations. The rule is not
vague. Technical Support Document, I.A., B., and C. The Supreme Court’s analysis
in Illinois v. Milwaukee and City of Milwaukee makes clear that Congress has broad
authority to create federal law to resolve interstate water pollution disputes.
Technical Support Document, 1V.

10.113 In United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985), the Court held
that the Corps reasonably construed the Clean Water Act to apply to wetlands that were

"® Because the term “navigable waters” is used in multiple instances in the Clean Water Act, the new definitions that
the agencies propose would be implemented in multiple provisions of the Code of Federal Register. See 79 Fed.
Reg. at 22262-74 (setting forth text of proposed changes to Title 33 and Title 40 of Code of Federal Register). For
the sake of simplicity, these comments cite as exemplary the proposed rules to be implemented in Part 328 of Title
33 of the Code of Federal Register. This is also the section of the Code of Federal Register discussed in Rapanos.
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contiguous to a navigable water (a creek in that case) and had “wetland vegetation” that
“extended beyond the boundary of [the] property to [the] navigable waterway.” Id. at
131. The Court reasoned that the statutory text, which defined “navigable waters” as “the
waters of the United States” indicated that “Congress intended to allow regulation of
waters that might not satisfy traditional tests of navigability.” Id. at 133.

The Court also deferred to the Corps’ judgment that wetlands “adjacent to” navigable
waters should be regulated as “navigable waters” under the Act because those wetlands
are “inseparably bound up with” the navigable waters they abut. 1d. at 131-32, 134.
Finally, the Court found that Congress had acquiesced in the Corps’ interpretation of the
Clean Water Act in this context when it considered, but did not enact, legislation that
would have limited the Corps’ authority over wetlands adjacent to navigable waters. Id.
at 135-39. (p. 6-7)

Agency Response:  The rule is consistent with Supreme Court decisions. Technical
Support Document, I.C.

10.114 In Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers, 531 U.S. 159
(2001) (“SWANCC?), the Court held that there are clear limits to the agencies’ discretion
to extend the Clean Water Act to nonnavigable waters. SWANCC raised the question
whether the Corps properly asserted jurisdiction over nonnavigable, intrastate ponds that
were ecologically connected to traditional navigable waters because they provided a
habitat for migratory birds that “depend upon aquatic environments for a significant
portion of their life requirements.” 1d. at 164-65, 171. This has been called the
“Migratory Bird Rule.” The Court held that the “text of the statute will not allow this.”
Id. at 168.

Although Riverside Bayview Homes allows regulation of some waters that may not meet
the traditional definition of navigability, it does not permit the agencies to ignore the
words “navigable waters” or read them out of the statute. Id. at 171-72. Instead, the
concept of “navigable waters” must inform the agencies’ construction of the phrase
“waters of the United States,” because it shows that “what Congress had in mind” in
enacting the statute was its “traditional jurisdiction over waters that were or had been
navigable in fact or which could reasonably be so made.” Id. at 172. The Court
emphasized that under “the Corps’ original interpretation” in the 1974 regulations,
promulgated just two years after the statute was enacted,” it was ““‘the water body’s
capability of use by the public for purposes of transportation or commerce which is the
determinative factor.”” Id. at 168 (quoting 33 C.F.R. § 209.120(d)(1) (1974)) (emphasis
in original). Finding “no persuasive evidence that the Corps mistook Congress’ intent in
1974,” the Court held that the statute is “clear” and refused to defer to the agencies’
attempt to extend the statute to isolated nonnavigable intrastate waters. Id. at 168, 172.

As discussed above, the Court also went on to explain that even if the statute were not
clear, it would not accept “an administrative interpretation” that “invokes the outer limits
of Congress’ power” in the absence of a “clear indication that Congress intended that
result.” 1d. at 172. That concern “is heightened” where, as here, “the administrative
interpretation alters the federal-state framework by permitting federal encroachment upon
a traditional state power.” Id. at 173. But “[r]ather than expressing a desire to readjust the
federal-state balance” over land and water use, the Court found that Congress chose in
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the Clean Water Act “to ‘recognize, preserve, and protect the primary responsibilities and
rights of States . . . to plan the development and use . . . of land and water resources . . .
7 1d. at 174 (quoting 33 U.S.C. § 1251(b)). (p. 7-8)

Agency Response: The Supreme Court has stated that the term “waters of the
United States” is ambiguous in some respects. The agencies have promulgated a
rule consistent with the notice and comment requirements of the Administrative
Procedure Act. The rule is also consistent with the statute and Supreme Court
decisions. Technical Support Document, I. A and C.

10.115 In Rapanos v. United States, 547 U.S. 715 (2006), the Court again emphasized that the
traditional concept of “navigable waters” must inform and limit the construction of the
phrase “waters of the United States.” Rapanos raised the question of whether wetlands
that “lie near ditches or man-made drains that eventually empty into traditional navigable
waters” are “waters of the United States.” Id. at 729. The court of appeals held they were,
but the Supreme Court vacated and remanded that judgment.

Citing the ordinary meaning of “the waters of the United States,” the four-justice plurality
held that “the waters of the United States” includes “only relatively permanent, standing
or flowing bodies of water,” such as “streams, oceans, rivers, lakes, and bodies of water
forming geographical features.” Id. at 732-33 (internal quotation marks omitted). In going
beyond this “commonsense understanding” and classifying waters like “ephemeral
streams,” “wet meadows,” “man-made drainage ditches” and “dry arroyos in the middle
of the desert” as “waters of the United States,” the Corps has stretched the statutory text
“beyond parody.” Id. at 734 (internal quotation marks omitted).

99 ¢¢

The plurality also rejected the view that wetlands adjacent to ditches, when those ditches
do not meet the definition of “waters of the United States,” may nevertheless be subjected
to federal regulation on the theory that they are “adjacent to” the remote “navigable
waters” into which the ditches ultimately drain. Id. at 739-40. In the plurality’s view, a
wetland is only subject to the Clean Water Act if it is adjacent to a channel that “contains
a ‘wate[r] of the United States,’ (i.e., a relatively permanent body of water connected to
traditional interstate navigable waters);” and “the wetland has a continuous surface
connection with that water, making it difficult to determine where the ‘water’ ends and
the ‘wetland’ begins.” Id. at 742 .

Justice Kennedy concurred in the judgment, but employed a different test. In his view,
the Corps may deem a water or a wetland “a ‘navigable water’ under the Act” if it has a
“significant nexus” to a traditional navigable water. Id. at 767. For “wetlands adjacent to
navigable-in-fact waters,” Justice Kennedy thought there is a “reasonable inference of
ecologic interconnection” that is sufficient to sustain the Corps’ “assertion of jurisdiction
for those wetlands . . . by showing adjacency alone.” Id. at 780. Justice Kennedy also said
the Corps “may choose to identify categories of tributaries that, due to their volume of
flow (either annually or on average), their proximity to navigable waters, or other
relevant considerations, are significant enough that wetlands adjacent to them are likely .
.. to perform important functions for an aquatic system incorporating navigable waters.”
Id. at 781. But the agencies’ regulations, which allow “regulation of drains, ditches, and
streams remote from any navigable-in-fact water and carrying only minor water volumes
toward it,” were so broad that they could not be “the determinative measure of whether
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adjacent wetlands are likely to play an important role in the integrity” of traditional
navigable waters. Id. “Indeed, in many cases wetlands adjacent to tributaries covered by
this standard might appear little more related to navigable-in-fact waters than were the
isolated ponds held to fall beyond the Act’s scope in SWANCC.” Id. at 781-82. Given the
over-breadth of the regulations, Justice Kennedy concluded that the Corps “must
establish a significant nexus on a case-by-case basis when it seeks to regulate wetlands
based on adjacency to nonnavigable tributaries.” Id. at 782. (p. 8-9)

Agency Response:  The rule is consistent with Supreme Court decisions.
Technical Support Document, I. C.

10.116 Below, these comments describe how the proposed rule’s definitions of “tributary,”
“adjacent,” and “other waters,” would extend federal jurisdiction beyond that permitted
by the Clean Water Act, as interpreted by the Supreme Court in the three cases discussed
above. There is, however, a more fundamental flaw with the agencies’ approach that
transcends the defects in those definitions—the proposed rule is based on the erroneous
legal premise that because water is essential to life and flows over land and into a wide
variety of natural and man-made features, there is an “ecological” connection between
most land and nonnavigable water that can in some manner influence traditional
navigable waters. Based on this ecological connection, the agencies again seek to
interpret “waters of the United States” so broadly as to be the “essentially limitless grant
of authority” that the Supreme Court “rejected” in Rapanos and SWANCC. Sackett v.
EPA, 132 S. Ct. 1367, 1375 (2012) (Alito, J., concurring).

For example, the proposed rule observes that certain land features can influence whether
run-off might ultimately flow to a traditionally navigable water. 79 Fed. Reg. at 22214. It
also emphasizes that wetlands can help prevent flooding. Id. at 22213. To justify the
proposed rule, the agencies must be interpreting the Clean Water Act to cover land, even
though the “plain language of the statute simply does not authorize this ‘Land is Waters’
approach to federal jurisdiction.” Rapanos, 547 U.S. at 734 (plurality).

These ecological connections also form the proposed rule’s justification for the expansive
definition of tributaries,”” and for extending federal jurisdiction to countless isolated
nonnavigable waters. For example, the proposed rule classifies some isolated waters as
“adjacent” to navigable waters, and therefore subject to Clean Water Act jurisdiction, on
the grounds that “uplands separating two waters may not act as a barrier to species that
rely on and that regularly move between the two waters.” 79 Fed. Reg. at 22210. Other
isolated waters will be considered “adjacent” to navigable waters if they are within the
“riparian area” of the navigable water, which is any “area bordering a water where
surface or subsurface hydrology directly influence the ecological processes and plant and
animal community structure in that area.” 1d. at 22207. Finally, the proposed rule asserts
that EPA and the Corps may assert jurisdiction over any “water” based on “biological

7 See 79 Fed. Reg. at 22201 (justifying jurisdiction over all “tributaries” based on the “ecological functions” they
serve); see also id. at 22197 (tributary streams are “biologically connected to downstream traditional navigable
waters” because of, inter alia, importance of the water for the “life cycl[e]” of plant and animal species); id. at 22205
(tributaries provide “refuge from predators” for certain species and thus have a “biological” connection to navigable
waters).
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connections” including the “effects of the water” in question on the “life cycle” of “non-
aquatic species” and “non-resident migratory birds.” Id. at 22214.

These extenuated ecological connections do not satisfy even Justice Kennedy’s
“significant nexus” test from Rapanos. That test is derived from SWANCC—an opinion
in which Justice Kennedy joined the Court majority in striking down the Migratory Bird
Rule and held that the Clean Water Act does not apply to isolated, nonnavigable ponds,
notwithstanding the dissent’s assertion that the ponds provide habitat for birds that “serve
important functions in the ecosystems” of navigable waters. 531 U.S. at 176 n.2 (Stevens,
J., dissenting).

SWANCC's holding, in turn, was premised on the fact that a broad reading of “navigable
waters” would raise constitutional questions and disregard the states’ primary power over
land and water use. Justice Kennedy reiterated these concerns in his concurring opinion
in Rapanos, but said the “significant-nexus test” prevents such “problematic applications
of the statute.” 547 U.S. at 783 (Kennedy, J., concurring in judgment). That can only be
true if the “significant nexus test is a demanding test that meaningfully restricts the
assertion of federal jurisdiction” over nonnavigable intrastate waters and wetlands.

By using “ecological connections” to justify jurisdiction over waters that have no
hydrological connection to a navigable water, the proposed rule asserts jurisdiction that
Justice Kennedy made clear that the EPA and the Corps do not have. Cf. id. at 781-82
(the Clean Water Act cannot be read to cover “waters” that are “little more related to
navigable-in-fact waters than were the isolated ponds held to fall beyond the Act’s scope
in SWANCC”); San Francisco Baykeeper v. Cargill Salt Division, 481 F.3d 700 (9th Cir.
2007) (Clean Water Act does not cover pond nearby but not connected to navigable water
because there is no “significant nexus”). Rather, as Justice Kennedy stressed, the
“significant nexus” test must focus exclusively on the extent to which the upstream non-
navigable water impacts “downstream water quality.” SWANCC, 531 U.S. at 769.
“When, in contrast, wetlands’ effects on water quality are speculative or insubstantial,
they fall outside the zone fairly encompassed by the statutory term ‘navigable waters.’”
Id. at 780. The proposed rule would impermissibly bring these “waters” within the term
“waters of the United States,” and thus, within the term “navigable waters.” (p. 9-11)

Agency Response:  Consistent with Justice Kennedy’s opinion, the rule is not
based on the “any connection theory” but is instead based on the agencies’ careful
examination of the science and the law to make a determination of significant nexus
for specified waters and to provide that other certain waters may be jurisdictional
where a case-specific determination has found a significant nexus. Preamble, 111,
and Technical Support Document, 1.B, 1.C. and I1.

10.117 The Proposed Rule would extend federal jurisdiction to nonnavigable intrastate waters
and wetlands that Congress did not intend to regulate under the Clean Water Act. Given
the constitutional concerns raised by agencies’ approach, the agencies should thus
withdraw the proposed rule and promulgate one that adequately takes account of both the
traditional meaning of “navigable waters” and the ordinary commonsense meaning of the
phrase “the waters of the United States.” Such a rule would give effect to both the
congressional objective of protecting the chemical, physical and biological integrity of
the nation’s waters and the policy of preserving the primary responsibility of states to
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plan the development and use of land and water resources. It would be consistent with the
holdings of Riverside Bayview Homes and SWANCC and would raise no due process or
Tenth Amendment questions. And it would provide a bright-line standard that reduces
administrative costs and uncertainty about the scope of the federal permitting
requirements of the Clean Water Act.

2 (13

Even if the agencies persist in basing the final rule on Justice Kennedy’s “significant
nexus” test from Rapanos, which due to the Court’s fragmentation in that case is not the
appropriate holding of the case, see Marks v. United States, 430 U.S. 188, 193 (1977)
(“When a fragmented Court decides a case and no single rationale explaining the result
enjoys the assent of five Justices, ‘the holding of the Court may be viewed as that
position taken by those Members who concurred in the judgments on the narrowest
grounds . . . .””), the rule still must be withdrawn and rewritten as key definitions in the
proposed rule violate not only the Rapanos plurality opinion, but also Justice Kennedy’s
“significant nexus” test by extending federal jurisdiction to waters that are clearly not
“waters of the United States” under the holding of Rapanos, and to waters that the
agencies have not regulated in the past. (p. 11-12)

Agency Response:  The rule demarcates the boundaries of CWA jurisdiction and
provides for increased clarity and certainty. Preamble, Il and IV. The rule is
consistent with the Clean Water Act and the Supreme Court decisions. Technical
Support Document, LA and I.C.

10.118 The agencies cannot solve the vagueness of these definitions by promising to provide
more specific standards in guidance documents promulgated after the proposed rule is
finalized. The courts have become increasingly skeptical of attempts by federal agencies
to promulgate “regulations containing broad language, open-ended phrases, ambiguous
standards and the like” and then purport to “interpret” those regulations in “guidance
documents” that purport to be authoritative but have not been subject to notice and
comment. Appalachian Power Co. v. EPA, 208 F.3d 1015, 1020 (D.C. Cir. 2000).
Deferring to the agency’s subsequent “interpretation” of its regulations in such
circumstances “would seriously undermine the principle that agencies should provide
regulated parties ‘fair warning of the conduct [a regulation] prohibits or requires.”
Christopher, 132 S. Ct. at 2167 (quoting Gates & Fox Co., 709 F.2d at 156; see also Talk
America, Inc. v. Mich. Bell Tel. Co., 131 S. Ct. 2254, 2266 (2011) (Scalia, J., concurring)
(“[D]eferring to an agency’s interpretation of its own rule encourages the agency to enact
vague rules which give it the power, in future adjudications, to do what it pleases. This
frustrates the notice and predictability purposes of rulemaking, and promotes arbitrary
government.”); Paralyzed Veterans of Am. v. D.C. Arena L.P., 117 F.3d 579, 584 (D.C.
Cir. 1997) (“A substantive regulation must have sufficient content and definitiveness as
to be a meaningful exercise in agency lawmaking. It is certainly not open to an agency to
promulgate mush and then give it concrete form only through subsequent less formal
‘interpretations.” That technique would circumvent section 553, the notice and comment
procedures of the APA.”) (citation omitted). (p. 13)

Agency Response:  The rule is not vague and meets Constitutional due process
requirements. Technical Support Document, I.C.
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Federal Water Quality Coalition (Doc. #15822.1)

10.119 First, as discussed below, while the statute and the regulations have not changed, the
agencies in the past have attempted to expand their jurisdiction through guidance and
permit decisions, relying on theories such as use of water by migratory birds to argue that
water has an impact on interstate commerce, or so-called connections created by ditches
or even tire ruts to argue that water is part of or adjacent to a tributary system. Twice, the
Supreme Court ruled that these attempts to expand jurisdiction because they exceed the
agencies’ authority under the CWA. Broad assertions of jurisdiction based on factors
such as use of water by migratory birds were never lawful and do not establish a baseline
against which the proposed rule can be compared. As such, the attempt to circumvent
those Supreme Court decisions cannot be described as anything but an expansion of
federal authority. (p. 6)

Agency Response:  The rule is consistent with the Clean Water Act and the
decisions of the Supreme Court. Technical Support Document, 1.A and .C.

10.120 Second, the agencies fail to recognize that the CWA addresses only water quality. In
doing so, they attempt to expand their authority to include jurisdiction based on
movement of animals and protection of habitat or based on the storage or flow of water.
These are invalid foundations for the proposed rule. (p. 7)

Agency Response:  The rule is consistent with Supreme Court decisions that
rejected arguments that the Clean Water Act does not allow regulation of water
guantity. Technical Support Document, I.A.

10.121 Third, the agencies attempt to expand their jurisdiction by citing an opinion joined by a
single Supreme Court justice in the Rapanos case, Justice Kennedy’s concurring opinion.
In doing so they fail to respect the rule established by the Supreme Court that the
judgment of the court is the narrowest grounds on which a majority of the judges who
concurred in the decision agree. Fourth, the proposed rule does not recognize the limits
established in Justice Kennedy’s opinion, taking language of his opinion out of context to
justify a determination that, in the aggregate, virtually all water can be federally
regulated. In fact, the agencies have issued a proposal that, by abandoning the protection
of the quality of navigable waters as the basis for federal jurisdiction, goes beyond even
the broad scope supported by the justices who dissented in the Rapanos case. (p. 7)

Agency Response:  The rule is consistent decisions of the Supreme Court.
Technical Support Document, 1.C. The dissent would have deferred to the existing
regulations and the rule is narrower in scope than the existing regulations.
Technical Support Document, 1.B. and C.

10.122 The Proposed Rule is not supported by the text, structure, or purpose of the Clean Water
Act or Supreme Court precedent. The agencies justify their assertion of jurisdiction over
tributaries, adjacent waters, and other waters based solely on a “significant nexus” to
navigable or interstate water or a territorial sea. “Significant nexus” is defined as an
effect that is more than speculative or insubstantial on the chemical, physical, or
biological integrity of a navigable or interstate water or territorial sea.’”® To support their

® See supra n. 28.
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determination that all “tributaries,” all “adjacent waters,” and certain “other waters” have
a so-called “‘significant nexus,” the agencies evaluated scientific studies, many of which
examined biological connections between bodies of water, or water retention, without
examining impacts on the quality of navigable water. Jurisdiction based on these studies
is not supported by the text, structure, or purpose of the CWA, or by Supreme Court
precedent.

A. The Clean Water Act, which authorizes the protection of the quality of navigable
waters, does not support jurisdiction based on the flow of water or on biota. The
CWA establishes the objective of restoring and maintaining the chemical,
physical, and biological integrity of the Nation’s waters, defined as the navigable
waters of the United States. CWA § 101(a). To achieve this objective, the Act
focuses on setting and achieving water quality goals for each jurisdictional water
body. The Act does not more broadly seek to control human activities, land and
water resource use, or the management of species and their habitat.

The text of the CWA declares that, “consistent with the provisions of the Act, it is the
national goal that the discharge of pollutants into the navigable waters be eliminated by
1985 and it is the national goal that by July 1, 1983, wherever attainable, water quality be
achieved which provides for the protection and propagation of fish, shellfish, and wildlife
and provides for recreation in and on the water.” CWA § 101(a)(1)-(2) (emphasis added).

EPA or states with delegated authority under the Act are required to set water quality
goals based on attainable uses of each water body. CWA § 303. To meet these water
quality goals, the Act prohibits the discharge of pollutants except where authorized.
CWA 8§ 301(a). The discharge of pollutants is regulated under section 402, and the
discharge of dredge and fill material is regulated under section 404. CWA 88 402, 404.

All of these authorities are related to the protection of water quality. In contrast, Congress
did not, in the CWA, give the agencies any authority to control water supply’® or to
protect species and their habitat.®® In fact, Congress added section 101(g) to the Act in the
1977 amendments for the express purpose of preventing federal agencies from using the
CWA to expand their authority into areas beyond water quality. According to its sponsor:

“This amendment came immediately after the release of the Issue and Option
Papers for the Water Resource Policy Study now being conducted by the Water
Resources Council. Several of the options contained in that paper called for the
use of Federal water quality legislation to effect Federal purposes that were not
strictly related to water quality. Those other purposes might include, but were not
limited to Federal land use planning, plant siting and production planning

" CWA § 101(g). “It is the policy of Congress that the authority of each State to allocate quantities of water within
its jurisdiction shall not be superseded, abrogated or otherwise impaired by this Act. It is the further policy of
Congress that nothing in this Act shall be construed to supersede or abrogate rights to quantities of water which have
been established by any State.”

8 Even the Endangered Species Act, which does protect species and their habitat, applies only to certain species.
See 16 U.S.C. § 1531(b) (“The purposes of this chapter are to provide a means whereby the ecosystems upon which
endangered species and threatened species depend may be conserved, to provide a program for the conservation of
such endangered species and threatened species, and to take such steps as may be appropriate to achieve the
purposes of the treaties and conventions set forth in subsection (a) of this section.”).
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purposes. This "State's jurisdiction™ amendment reaffirms that it is the policy of
Congress that this act is to be used for water quality purposes only.” &

Despite this limitation on their authority, the agencies purport to assert jurisdiction over
water features that restrict flow or hold water. For example, EPA cites irrigation, flood
control, and farm ponds as examples of features that can be “connected” to downstream
water due to the fact that they can hold water.

“Nearly all river networks in prairie regions have been altered by impoundments
for irrigation storage and flood control, from small farm ponds in headwaters to
large reservoirs on river mainstems (Smith et al., 2002; Galat et al., 2005;
Matthews et al., 2005). Decline in flood magnitude, altered flow timing, and
reduced flow variability and turbidity are evident in many prairie rivers compared
to historically documented conditions (e.g., Cross and Moss, 1987; Hadley et al.,
1987; Galat and Lipkin, 2000).”%

Based on this rationale, the agencies could, through permitting, control the maintenance
and use of any structure that is used to hold water, thereby controlling the supply of
water. This would be a radical expansion in CWA authority.

Despite the limits of their authority, the agencies also purport to assert jurisdiction over
water based on so-called “biological connectivity.” According to the agencies:

“Evidence of biological connectivity and the effect on waters can be found by
identifying: resident aquatic or semi-aquatic species present in the ‘other water’’
and the tributary system (e.g., amphibians, aquatic and semi-aquatic reptiles,
aquatic birds); whether those species show life-cycle dependency on the identified
aquatic resources (foraging, feeding, nesting, breeding, spawning, use as a nursery
area, etc.); and whether there is reason to expect presence or dispersal around the
‘‘other water,”” and if so whether such dispersal extends to the tributary system or
beyond or from the tributary system to the “‘other water.”®

The Draft Connectivity Report states it this way:

“These movements can result from passive transport by water, wind, or other
organisms (e.g., birds, terrestrial mammals), from active movement with or
against water flow (e.g., upstream fish migration), or from active movement over
land (for biota capable of terrestrial dispersal) or through the air (for birds or
insects capable of flight). Thus, biological connectivity can occur within aquatic
ecosystems or across ecosystem or watershed boundaries, and it can be
multidirectional. For example, biota can move downstream from perennial,
intermittent, and ephemeral headwaters to rivers, upstream from estuaries to rivers
to headwaters, or laterally between floodplain wetlands, geographically isolated
wetlands, rivers, lakes, or other water bodies.”®*

123 Cong. Rec. &. S19677-78, (daily ed., Dec. 15, 1977) (emphasis added) (floor statement of Senator Wallop).
Draft Connectivity Report, at 4-45.

79 Fed. Reg. at 22214,

Draft Connectivity Report, at 3-39.
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Based on this rationale, the agencies could assert jurisdiction over almost any water
located anywhere based on its use by biota. As discussed below, none of the Supreme
Court cases reviewing CWA jurisdiction have ever suggested that the CWA addresses
anything other than water quality.®® Regulating water based on use by biota would be a
radical expansion of CWA authority.

In a brief filed on September 11, 2014, EPA recognized the importance of avoiding an
interpretation of the CWA that would assert expansive federal control over water use and
allocation. According to EPA:

The Act is a complex statute with a “welter of consistent and inconsistent goals.”
Catskill I, 273 F.3d at 494. To be sure, the Clean Water Act’s stated objective is
“to restore and maintain the chemical, physical, and biological integrity of the
Nation’s waters.” 33 U.S.C. § 1251(a). However, “it frustrates rather than
effectuates legislative intent simplistically to assume that whatever furthers the
statute’s primary objective must be the law.” Rodriguez v. United States, 480 U.S.
522,526 (1987). As this Court has acknowledged, the CWA also reflects
Congress’s desire to limit interference with traditional state control of water use
and allocation. Catskill II, 451 F.3d at 79. Thus, the statute states “the policy of
Congress that the authority of each State to allocate quantities of water within its
jurisdiction shall not be superseded, abrogated or otherwise impaired” by the Act.
33 U.S.C. § 1251(g). More broadly, Congress emphasized its policy “to
recognize, preserve, and protect the primary responsibilities and rights of States . .
. to plan the development and use (including restoration, preservation, and
enhancement) of . . . water resources . . ..” 1d. § 1251(b). Elsewhere in the statute,
Congress prohibits construction of the Act “as impairing or in any manner
affecting any right or jurisdiction of the States with respect to the waters
(including boundary waters) of such States.” Id. § 1370(2). These provisions do
not, of their own force, “limit the scope of water pollution controls that may be
imposed on users who have obtained, pursuant to state law, a water allocation.”
PUD No. 1 of Jefferson County v. Washington Dep 't of Ecology, 511 U.S. 700,
720-21 (1994). They do, however, show that one of Congress’s purposes was to
avoid interference with state water allocation decisions.®

We agree. Unfortunately, the proposed rule does not respect these limits.

B. Jurisdiction based on a “significant nexus” is not supported by Supreme Court
precedent. In contrast to the proposed rule, in a series of decisions starting with
Riverside Bayview, 474 U.S. 121 (1985), the Supreme Court interpretations of the
Clean Water Act have analyzed the scope of federal jurisdiction based on impacts
to the quality of navigable waters.

1. Riverside Bayview.

% See infra pp. 23-28.
8 Catskill Mountains Chapter of Trout Unlimited, Inc., et al. v. EPA, Docket No. 14-1823 (2d Cir), Brief for
Defendant EPA, et al. (Sept. 11, 2014), at 29-30 (attached).
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In Riverside Bayview, the Court found that a wetland that directly abuts a water of the
U.S. is a continuation of such water. In doing so, the Court approved the rationale
provided by the Corps when it included adjacent wetlands in the 1977 definition of
waters of the U.S. See 474 U.S. at 134 (“the landward limit of Federal jurisdiction under
Section 404 must include any adjacent wetlands that form the border of or are in
reasonable proximity to other waters of the United States, as these wetlands are part of
this aquatic system,” quoting 42 Fed. Reg. 37128 (1977) (emphasis added)). As the Court
noted:

In determining the limits of its power to regulate discharges under the Act, the
Corps must necessarily choose some point at which water ends and land begins.
Our common experience tells us that this is often no easy task: the transition from
water to solid ground is not necessarily or even typically an abrupt one. Rather,
between open waters and dry land may lie shallows, marshes, mudflats, swamps,
bogs--in short, a huge array of areas that are not wholly aquatic but nevertheless
fall far short of being dry land. Where on this continuum to find the limit of
“waters” is far from obvious.®’

Thus, in situations where a wetland abuts a water of the U.S., Riverside Bayview stands
for the proposition that the landward extent of that particular water of the U.S. includes
the wetland. It does not address a wetland that is not physically connected to a water of
the U.S. as part of a continuum. The Court did not express any opinion regarding “the
authority of the Corps to regulate discharges of fill material that are not adjacent to
bodies of open water” citing 33 CFR 323.2(a)(2) and (3). 474 U.S. at 131 n.8. The Court
simply held that: “We cannot say that the Corps' conclusion that adjacent wetlands are
inseparably bound up with the ‘waters’ of the United States - based as it is on the Corps'
and EPA's technical expertise - is unreasonable.” Id. at 134.

Importantly, nothing in Riverside Bayview suggests that the CWA addresses anything
other than water quality. Even if the purpose of maintaining and improving the quality of
the water is to provide clean water for fish, birds, mammals, and insects, the focus is on
the condition of the water itself, not on the biota that may live for part of its life in the
water. As the Court noted:

Section 404 originated as part of the Federal Water Pollution Control Act
Amendments of 1972, which constituted a comprehensive legislative attempt “to
restore and maintain the chemical, physical, and biological integrity of the
Nation's waters.” CWA § 101, 33 U.S.C. § 1251. This objective incorporated a
broad, systemic view of the goal of maintaining and improving water quality: as
the House Report on the legislation put it, “the word ‘integrity’ ... refers to a
condition in which the natural structure and function of ecosystems is [are]
maintained.” H.R. Rep. No. 92-911, p. 76 (1972). Protection of aquatic
ecosystems, Congress recognized, demanded broad federal authority to control
pollution, for “[w]ater moves in hydrologic cycles and it is essential that

8 1d. at 132..
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discharge of pollutants be controlled at the source.” S. Rep. No. 92-414, p. 77
(1972), U.S. Code Cong. & Admin. News 1972, pp. 3668, 3742.57%

So, in accordance with Riverside Bayview, adjacency determines the landward extent of
open water (“where water ends and land begins”), and adjacent wetlands are included in
the definition of jurisdictional waters to protect and maintain the quality of navigable
waters.

2. Inthe Solid Waste Agency of Northern Cook County v. U.S. Army Corps of
Engineers (SWANCC), 531 U.S. 159 (2001), the Court declined to go beyond
Riverside Bayview and assert jurisdiction over waters or wetlands that were not
“inseparably bound up with the ‘waters’ of the United States.” 531 U.S. at 167
(quoting Riverside Bayview). SWANCC addressed the part of the current
definition of waters of the U.S. that asserts jurisdiction over “other waters” “the
use, degradation or destruction of which could affect interstate or foreign
commerce.” 33 C.F.R. § 328.3(a)(3). In its decision, the Supreme Court informed
us that the term “navigable” cannot be read out of the Act.®® The Court also noted
that the gravel quarry in Cook County, Illinois, was a “far cry, indeed, from the
‘navigable waters’ and ‘waters of the United States’ to which the statute by its
terms extends.” Id. at 173. The Court distinguished Riverside Bayview by noting
that:

It was the significant nexus between the wetlands and “navigable waters”
that informed our reading of the CWA in Riverside Bayview Homes.
Indeed, we did not “express any opinion” on the “question of the authority
of the Corps to regulate discharges of fill material into wetlands that are
not adjacent to bodies of open water . .. .” Id. at 131-132, n. 8. In order to
rule for respondents here, we would have to hold that the jurisdiction of
the Corps extends to ponds that are not adjacent to open water. But we
conclude that the text of the statute will not allow this.*

Based on this analysis, the SWANCC Court determined that use of a water body by
migratory birds alone is not a basis for jurisdiction under the Act.”* The rationale used to

% 1d. at 132-33 (emphasis added).

8 «We thus decline respondents' invitation to take what they see as the next ineluctable step after Riverside Bayview
Homes: holding that isolated ponds, some only seasonal, wholly located within two Illinois counties, fall under 8§
404(a)'s definition of "navigable waters" because they serve as habitat for migratory birds. As counsel for
respondents conceded at oral argument, such a ruling would assume that "the use of the word navigable in the statute
... does not have any independent significance." Tr. of Oral Arg. 28. We cannot agree that Congress' separate
definitional use of the phrase "waters of the United States" constitutes a basis for reading the term "navigable
waters" out of the statute. We said in Riverside Bayview Homes that the word "navigable" in the statute was of
"limited import," 474 U. S., at 133, and went on to hold that § 404(a) extended to nonnavigable wetlands adjacent to
open waters. But it is one thing to give a word limited effect and quite another to give it no effect whatever. The
term "navigable" has at least the import of showing us what Congress had in mind as its authority for enacting the
CWA: its traditional jurisdiction over waters that were or had been navigable in fact or which could reasonably be so
made. See, e. g., United States v. Appalachian Elec. Power Co., 311 U. S. 377, 407-408 (1940).” SWANCC, at 171-
172.

% 531 U.S. at 167-68 (emphasis added).

%1 See SWANCC, 531 U.S. at 173 (denying jurisdiction over water based on use by migratory birds based on the fact
that the Clean Water Act regulates only navigable waters and declining to invoke the “outer limits of Congress’
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reach this conclusion severely called into question to legitimacy of federal jurisdiction
over any isolated water, and since 2001 the Corps and EPA have not attempted to assert
jurisdiction over isolated waters.

3. In Rapanos v. United States, the Court addressed a third category of jurisdictional
waters: tributaries and their adjacent wetlands. 547 U.S. 715 (2006). The plurality
held that to be subject to the CWA, water must be relatively permanent surface
water.*® The concurring opinion by Justice Kennedy held that to be subject to
CWA gurisdiction, water must have a “significant nexus” to traditional navigable
water.”* The dissenting justices would apply jurisdiction more broadly, based on
“entwined” ecosystems. 547 U.S. at 797.

However, all of the opinions in Rapanos recognized that the CWA protects water quality.
The plurality notes that the CWA is a “statute regulating water quality, rather than (for
example) the shape of stream beds.” 547 U.S. at 736 n.7. In his Rapanos concurrence,
Justice Kennedy describes the CWA as “a statute concerned with downstream water
quality.” 547 U.S. at 769. Even the dissent focused on water quality. Id. at 796-97, 810
(arguing that “it is enough that wetlands adjacent to tributaries generally have a
significant nexus to the watershed’s water quality,” and accusing the plurality of
“needlessly jeopardize[ing] the quality of our waters.”) (emphasis added).

Despite the Court’s recognition that the CWA is a water quality protection statute, the
proposed rule relies entirely on the opinion of Justice Kennedy, thus ignoring constraints
imposed by the plurality opinion, and misapplies Justice Kennedy’s opinion to assert the
very broad federal jurisdiction described above, without staying focused on water quality
protection. Accordingly, the proposed rule is not consistent with Supreme Court case law.
(p. 22-29)

Agency Response:  The rule is consistent with the Clean Water Act and the
decisions of the Supreme Court. Technical Support Document, 1.A and .C.
Consistent with Justice Kennedy’s opinion, the rule is not based on the “any
connection theory” but is instead based on the agencies’ careful examination of the
science and the law to make a determination of significant nexus for specified waters
and to provide that certain other waters may be jurisdictional where a case-specific
determination has found a significant nexus. Preamble, 111, and Technical Support
Document, 1.B., I.C., and Il. Under the significant nexus standard it is necessary
and appropriate to assess whether waters significantly affect the biological integrity
of traditional navigable waters, interstate waters, or the territorial seas and the
agencies’ assessment of biological data and information was based on any effects on
biological integrity. Preamble, 111 and IV and Technical Support Document, 1.C.
and VII. To the extent the commenter is asserting that there is no biological or

power”); see also Tabb Lakes, Ltd. v. United States, 715 F. Supp. 726, 729 (E.D. Va. 1988), aff’d, 885 F.2d 866 4"
Cir. 1989) (denying jurisdiction over water based on use by migratory birds because connection to interstate
commerce is too speculative).

% EPA, Potential Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Scope of Clean
Water Act Jurisdiction) (April 27, 2011).

% 547 U.S. at 733.

547 U.S. at 780.
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physical component of water quality, the agencies' disagree. See e.g. CWA Sections
101(a), 303.

10.123 The brief cited by commenters is entirely consistent with the rule. As the brief
states:"These provisions do not, of their own force, “limit the scope of water pollution
controls that may be imposed on users who have obtained, pursuant to state law, a water
allocation.” PUD No. 1 of Jefferson County v. Washington Dep 't of Ecology, 511 U.S.
700, 720-21 (1994)." Interpreting the statute does at times requiring balancing the goals
of the statute but, again, as the brief states: "To be sure, the Clean Water Act’s stated
objective is “to restore and maintain the chemical, physical, and biological integrity of
the Nation’s waters.” 33 U.S.C. § 1251(a)." Moreover, the rule does not interfere with
state water allocation decisions. The Agencies cannot rely on the Kenney opinion alone to
establish jurisdiction. Under the Supreme Court’s ruling in Marks v. United States, 430
U.S. 188, 193 (1977), when no opinion of the Court garners a majority, “the holding of
the Court may be viewed as that position taken by those Members who concurred in the
judgments on the narrowest grounds.” Marks, 430 U.S. at 193 (emphasis added). Several
post-Rapanos courts have determined that the Kennedy opinion is the narrower of the
opinions and therefore, following Marks, controlling, without looking for the narrower
grounds that underlie both opinions jointly.*® Other courts have gone even further and
refused to apply Marks and have agreed with the United States that federal jurisdiction
may be established under either the plurality opinion or the Kennedy opinion.®

To reach these conclusions, these courts have deviated from the guidance provided by the
Supreme Court in Marks. To justify using either the plurality or the Kennedy opinion to
establish jurisdiction, the First Circuit argues that if Justice Kennedy’s test is satisfied,
then at least Justice Kennedy plus the four dissenters would support jurisdiction and if the
plurality’s test is satisfied, then at least the four plurality members plus the four dissenters
would support jurisdiction. Johnson, 467 F.3d at 64 (quoting the dissenting opinion in
Rapanos suggesting that courts could uphold jurisdiction where the plurality test is met
but the Kennedy test is not). The Seventh Circuit uses a similar argument to support its
conclusion that the Kennedy test is controlling stating that: “any conclusion that Justice
Kennedy reaches in favor of federal authority over wetlands in a future case will
command the support of five Justices (himself plus the four dissenters).” Gerke, 464 F.3d
at 725. These holdings ignore the fact that in Rapanos Justice Kennedy concurred with
the plurality, not the dissent, and have the effect of turning the dissenting opinions into
majority opinions. This result is not permissible under Supreme Court precedent.

A proper reading of Supreme Court precedent would apply the Marks test to require a
water body to meet both the plurality and the Kennedy standards before jurisdiction is
invoked. That would result in the application of the “narrowest grounds™ as required by
Marks. See, e.g., King v. Palmer, 950 F.2d 771, 781 (D.C. Cir. 1991) (requiring the test
used to be one in which the plurality and the concurrence would reach the same
conclusion to avoid the result where a single opinion that lacks majority support is turned

% See, e.g., United States v. Gerke Excavating, Inc., 464 F.3d 723, 724-25 (7th Cir. 2006), cert. denied, 552 U.S.
810 (2007).

% See, e.g., United States v. Johnson, 467 F.3d 56 (1st Cir. 2006); U. S. v. Gonzalez-Lauran, 437 F.3d 1128, 1134-
1139 (11th Cir. 2006).

88



Clean Water Rule Response to Comments — Topic 10: Legal Analysis

into national law). Thus, a water body should meet the relative permanence, continuous
surface connection, and other requirements of the plurality opinion, and the significant
nexus and other requirements of Justice Kennedy’s opinion, to qualify as jurisdictional.
Only thus would the water body meet the requirements set by the five Justice majority
that issued the controlling decision to remand in Rapanos.

Under the analysis of the D.C. Circuit in Marks, it is invalid for the agencies to base their
regulations on the opinion written by Justice Kennedy without regard to the plurality
opinion. “When eight of nine Justices do not subscribe to a given approach to a legal
question, it surely cannot be proper to endow that approach with controlling force, no
matter how persuasive it may be.” Id. Yet, that is exactly the approach adopted by the
proposed rule. According to one very frustrated district court judge trying to apply
Rapanos, relying on Justice Kennedy’s opinion would mean that the slogan that we are a
“government of laws, and not of men” perhaps “should be amended to add that:
‘Sometimes we are a government of one (man) (woman) and not of law.”%" That result is
not legally defensible. (p. 29-31)

Agency Response:  The Courts of Appeals that have considered this issue have not
adopted the position that jurisdiction exists only where both the plurality’s and
Justice Kennedy’s standards are satisfied. Technical Support Document, 1C.

10.124 The Proposed Rule goes beyond the jurisdiction supported by either the Rapanos plurality
or the Kennedy opinion. Even if jurisdiction under the CWA could be based on just one
of the concurring Supreme Court majority opinions in Rapanos, the proposed rule would
not be valid because it exceeds the scope of jurisdiction supported by either the plurality
or Justice Kennedy. And, as just noted, jurisdiction needs to be based on the two opinions
taken together.

In his opinion, Justice Kennedy opines that a wetland “either alone or in combination
with similarly situated lands in the region” could “significantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood as
navigable.” 547 U.S. at 780. The agencies have taken that statement and based their
entire rule on it. That is, the agencies justify jurisdiction over all “tributaries,” all
“adjacent waters,” and, on a case-by-case basis, “other waters,” by arguing that the
cumulative or aggregate effects of all such waters located in the same watershed are
demonstrated to have (or in the case of other waters can be demonstrated to have) a
significant effect on navigable waters.%® Further, they have argued, expanding Justice
Kennedy’s words, that a physical, or chemical or biological connection each is sufficient
by itself to create a nexus that establishes jurisdiction, allowing the agencies to assert
federal jurisdiction based on impacts to the life cycle of biota, not to the quality of
navigable water.*

This expanded application of Justice Kennedy’s words fails to acknowledge that Justice
Kennedy himself recognized limits on federal jurisdiction. As a result, under the

°7 United States v. Robinson, (CV 04-PT-199-S) (U.S. Dist. Ct. No. Dist. Ala.) (mem. opinion Nov. 11, 2007), at
30.

% 79 Fed. Reg. at 22197.

% 79 Fed. Reg. at 22214.
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proposed rule there is no water with an insignificant nexus because, in the aggregate or
cumulatively, all effects would be significant. Thus, even if Justice Kennedy’s
“significant nexus” standard were the law of the land, the proposed rule is overly broad.
As discussed above, the Kennedy opinion is not the law of the land so the agencies must
incorporate the requirements of the plurality opinion into the rule as well. Indeed, the
plurality opinion’s requirements for waters to be relatively permanent, to have continuous
surface connections to navigable waters, and so forth can be understood as indicia of
significant nexus, thus reconciling the two opinions. (p. 31-32)

Agency Response:  The rule is consistent with caselaw and the decisions of the
Supreme Court. Technical Support Document, 1C. Consistent with Justice
Kennedy’s opinion, the rule is based on the agencies’ careful examination of the
science and the law to make a determination of significant nexus for specified waters
and to provide that certain other waters may be jurisdictional where a case-specific
determination has found a significant nexus. Preamble, I11, and Technical Support
Document, 1.B, 1.C. and I1.

10.125 The Proposed Regulation of tributaries is overbroad. Before Rapanos, the agencies had
attempted to expand the jurisdiction of the CWA to anything that had a bed, a bank, and
an ordinary high water mark through guidance and agency practices. Both the plurality
and the Kennedy opinions disapproved this interpretation of the law and require more
than that to establish federal jurisdiction. Under both opinions, there must be a surface
water connection to navigable water. However, a surface hydrologic connection alone is
not sufficient to establish jurisdiction. “[R]elatively continuous flow is a necessary
condition for qualification as a ‘water,” not an adequate condition.” 547 U.S. at 736 n.7
(emphasis in original) (plurality opinion). “[M]ere hydrologic connection should not
suffice in all cases; the connection may be too insubstantial for the hydrologic linkage to
establish the required nexus with navigable waters as traditionally understood.” Id. at
784-85 (Justice Kennedy concurring). In fact, Justice Kennedy criticizes the plurality
opinion for allowing jurisdiction to be based on a hydrologic connection involving
relatively continuous flow, without requiring a significant nexus. Id. at 776-77 (“by
saying the Act covers wetlands (however remote) possessing a surface-water connection
with a continuously flowing stream (however small), the plurality's reading would permit
applications of the statute as far from traditional federal authority as are the waters it
deems beyond the statute's reach™).

The proposed rule would reinstate the Corps’ practice of asserting jurisdiction over every
so called tributary based on the presence of a bed, a bank, and an OHWM. While the rule
also requires a tributary to contribute flow, that flow can be absent for any period of time
and also can be supplied through groundwater. Not even Justice Kennedy would support
this as a basis for jurisdiction. According to Justice Kennedy, the Corps’ existing
standard for tributaries provided no assurance that they (or adjacent wetlands) would
significantly affect downstream navigable water. 547 U.S. at 781.

[T]he breadth of this standard-which seems to leave wide room for
regulation of drains, ditches, and streams remote from any navigable-in-
fact water and carrying only minor water volumes toward it-precludes its
adoption as the determinative measure of whether adjacent wetlands are
likely to play an important role in the integrity of an aquatic system
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comprising navigable waters as traditionally understood. Indeed, in many
cases wetlands adjacent to tributaries covered by this standard might
appear little more related to navigable-in-fact waters than were the isolated
ponds held to fall beyond the Act's scope in SWANCC.1%®

The proposed rule for the first time also expressly includes manmade conveyances, such
as ditches, in the regulatory definition of waters of the U.S.*** and for the first time in a
rule defining waters of the U.S., asserts jurisdiction over ephemeral waters.**

In Rapanos, the plurality cited Corps claims of jurisdiction over remote roadside ditches,
irrigation ditches and drains with intermittent flows, dry land features such as “arroyos,
coulees, and washes,” occasionally flowing “drain tiles, storm drain systems, and
culverts,” and, “most implausibly of all,” an arid development site “located in the middle
of the desert, through which ‘water courses . . . during periods of heavy rain’” as
examples of agency overreaching. 547 U.S. at 727 (plurality opinion).

According to the plurality opinion:

In applying the definition to “ephemeral streams,” “wet meadows,” storm
sewers and culverts, “directional sheet flow during storm events,” drain
tiles, man-made drainage ditches, and dry arroyos in the middle of the
desert, the Corps has stretched the term “waters of the United States”
beyond parody. The plain language of the statute simply does not
authorize this “Land Is Waters” approach to federal jurisdiction.103

Yet under the proposed rule, the features identified by the plurality and Justice Kennedy
as examples of waters that are not subject to CWA jurisdiction all could meet the
proposed definition of “tributary” (even a wet meadow with no ordinary high water
mark) that is presumed to have a significant nexus to a navigable or interstate water or
territorial sea.’® Further, in contrast to Justice Kennedy’s opinion (quoted above) that
remote drains, ditches, and streams, or their adjacent wetlands, would not be
jurisdictional because they lack a significant nexus to downstream navigable water, the
proposed rule presumes that all such drains, ditches, and streams are tributaries that have
a significant nexus to downstream waters based on the aggregate or cumulative
effects.'® This expansion of jurisdiction is not supported by either the plurality or the
Kennedy opinion. (p. 32 — 34)

100 1d. at 781-82 (Justice Kennedy, concurring).

101 The 1977 Corps regulations expressly excluded manmade conveyances. 33 C.F.R. 323.2(a)(3)(1977).

102 As noted above, the Corps policy shift to include ephemeral streams in the definition of tributary came in the
preamble to its 2000 § 404 permit regulations. See supra n. 15.

9 547 U.S. at 734.

10479 Fed. Reg. at 22263 (proposed 33 C.F.R. 323.2(c)(5)).

105 See 79 Fed. Reg. at 22227 (“The scientific literature clearly demonstrates that cumulatively, streams exert strong
influence on the character and functioning of rivers. In light of these well documented connections and functions,
the agencies concluded that tributaries, as defined, alone or in combination with other tributaries in a watershed,
significantly affect the chemical, physical, or biological integrity of a traditional navigable water, interstate water, or
the territorial seas.”) (emphasis added).
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Agency Response:  The rule narrows the waters that meet the definition of
tributary by requiring both a bed and banks and another indicatory of ordinary
high water mark. Preamble 1V, and, Technical Support Document I.C. Consistent
with Justice Kennedy’s opinion, the rule is based on the agencies’ careful
examination of the science and the law to make a determination of significant nexus
for covered tributaries. Only ditches and drains that meet the definition of
tributary in the final rule are jurisdictional. Preamble, 111 and IV and Technical
Support Document, I.C. and VII.

10.126 The Proposed regulation of adjacent water is overbroad. In Rapanos, the plurality
expressed incredulity at the breadth of the assertion of jurisdiction under the existing,
narrower, concept of adjacency, noting that: “One court has held since SWANCC that
wetlands separated from flood control channels by 70-foot-wide berms, atop which ran
maintenance roads, had a "significant nexus" to covered waters because, inter alia, they
lay "within the 100 year floodplain of tidal waters." 547 U.S. at 728 (plurality opinion).
Justice Kennedy also expressed skepticism over the Corps’ expansion of the concept of
“adjacency.” “The Corps’ theory of jurisdiction in these consolidated cases—adjacency
to tributaries, however remote and insubstantial—raises concerns that go beyond the
holding of Riverside Bayview; and so the Corps’ assertion of jurisdiction cannot rest on
that case.” Id. at 780 (emphasis added). Instead, Justice Kennedy suggested that the
Corps assert jurisdiction over adjacent wetlands by identifying “categories of tributaries
that, due to their volume of flow (either annually or on average), their proximity to
navigable waters, or other relevant considerations, are significant enough that wetlands
adjacent to them are likely, in the majority of cases, to perform important functions for an
aquatic system incorporating navigable waters.”” Id. at 780-81. This language recognizes
that some tributaries in fact are not jurisdictional and wetlands adjacent to such tributaries
do not have a significant nexus. Under the proposed rule, however, there is no such thing
as an insignificant tributary, waters not just wetlands can be jurisdictional based on
adjacency, and adjacency encompasses entire floodplains and riparian areas. The
approach taken in the proposed rule thus fails the tests established under both the
plurality and the Kennedy opinions. Instead, it embraces the rationale of the dissent,
which would allow jurisdiction to be established based exclusively on biological
connections.'® According to the plurality: “The dissent’s exclusive focus on ecological
factors, combined with its total deference to the Corps’ ecological judgments, would
permit the Corps to regulate the entire country as ‘waters of the United States.”” 547 U.S.
at 749 (plurality opinion). Combining the use of biological connections with aggregate

106 79 Fed. Reg. at 22229 (“Waters and wetlands located in both riparian areas and floodplains support the
biological integrity of downstream (a)(1) through (a)(3) waters in a variety of ways. They provide habitat for aquatic
and water tolerant plants, invertebrates, and vertebrates, and provide feeding, refuge, and breeding areas for
invertebrates and fish. Seeds, plants, and animals move between waters in the riparian zone and floodplains and the
adjacent streams, and from there colonize or utilize downstream waters, including traditional navigable waters.”).
Relying in part on the connections endorsed by the Rapanos dissent, the agencies conclude that: “Adjacent waters,
including adjacent wetlands, alone or in combination with other adjacent waters in the watershed, have a substantial
impact on the chemical, physical, or biological integrity of traditional navigable waters, interstate waters, and the
territorial seas.” 79 Fed. Reg. at 22236.
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effects, the agencies conclude that all “adjacent waters” are jurisdictional.’®’ This
expansion in jurisdiction related to adjacent waters also is not supported under either the
plurality or the Kennedy opinion. (p. 34-35)

Agency Response:  Consistent with Justice Kennedy’s opinion, the rule is based on
the agencies’ careful examination of the science and the law to make a
determination of significant nexus for covered adjacent water. Preamble, 111 and 1V
and Technical Support Document, 1.C. and VIII.

10.127 The Proposed regulation of other waters is overbroad. In SWANCC, the Supreme Court
invalidated the assertion of federal jurisdiction based on use of water by migratory birds
and endangered species. None of the opinions in Rapanos purported to overturn
SWANCC. However, the proposed rule goes far beyond the invalid Migratory Bird Rule.
As discussed below, studies of both aquatic and terrestrial species as well as resident and
migratory birds were used to make support the agencies’ determination that all tributaries
and all adjacent waters are subject to federal jurisdiction. The only deference the agencies
have given to SWANCC is preamble language saying that, to establish jurisdiction over
“other waters” on a case-by-case basis, the agencies will not rely on use of water by non-
aquatic species or migratory birds.”**® However, this leaves the agencies free to use
migration of aquatic species including insects as a foundation for jurisdiction over other
waters, no matter how remote. This is another example of the very significant expansion
of federal authority without support from the statute or any opinion in Rapanos and
directly contrary to prior direction from the Supreme Court in SWANCC.'* (p. 35-36)

Agency Response:  The rule provides that for a limited categories of waters the
agencies may make a case-specific significant nexus determination when such a
water performs a function, including provision of life cycle dependent aquatic
habitat for species located in specified waters. EPA’s inclusion of such a function in
the case-specific significant nexus determination is based on the agencies’ careful
examination of the science and the law. Preamble, I11 and IV and Technical
Support Document, I.C. and I1l. For those limited waters for which the agencies will
perform a case-specific significant nexus analysis, there is no authorization for
considering migratory birds in the rule and the preamble is explicit that non-aquatic
migratory species are not relevant considerations. Under the significant nexus
standard it is necessary and appropriate to assess whether waters significantly affect
the biological integrity of traditional navigable waters, interstate waters, or the

107 79 Fed. Reg. at 22236 (“Adjacent waters, including adjacent wetlands, alone or in combination with other

adjacent waters in the watershed, have a substantial impact on the chemical, physical, or biological integrity of
traditional navigable waters, interstate waters, and the territorial seas.”).

108 79 Fed. Reg. at 22214 (“Evidence of biological connectivity and the effect on waters can be found by
identifying: resident aquatic or semiaquatic species present in the ‘‘other water’” and the tributary system (e.g.,
amphibians, aquatic and semi-aquatic reptiles, aquatic birds).... Non-aquatic species or species such as non-resident
migratory birds that are not demonstrating a life cycle dependency on the identified aquatic resources are not
evidence of biological connectivity for purposes of this rule.”).

109 see 547 U.S. at 741 (noting that “SWANCC rejected the notion that the ecological considerations upon which
the Corps relied in Riverside Bayview- and upon which the dissent repeatedly relies today, see post, at 10-11, 12, 13-
14, 15, 18-19, 21-22, 24-25- provided an independent basis for including entities like wetlands (or ephemeral
streams) within the phrase the waters of the United States.”) (plurality opinion) (emphasis in original).
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territorial seas and the agencies' assessment of biological data and information was
based on any effects on biological integrity. Preamble, 111 and 1V and Technical
Support Document, I.C. and VII.

10.128 The Proposed Rule is not supported by the record is not the result of reasoned decision-
making. Under the CWA, EPA and the Corps can regulate only waters where a discharge
will both have an impact on interstate commerce and pollute navigable waters. As
interpreted by the Supreme Court in Rapanos, EPA and the Corps can only regulate
waters that are both relatively permanent waters and have a significant nexus to navigable
waters. However, the record created by the agencies does not demonstrate that the non-
navigable waters covered by the proposed rule meets either Rapanos test or must be
regulated to protect the quality of navigable water. Instead, the agencies rely on a Draft
Connectivity Report summarizing studies of connections that are not relevant to CWA
jurisdiction.''® The record thus created by the agencies would not only read “navigable”
out of the statute, it also in contravention of the SWANCC decision would turn the CWA
from a specific grant of authority to protect the quality of navigable waters to an omnibus
grant of authority to regulate land and water resources for the benefit of flora and fauna.
No reading of the Act or Supreme Court case law supports this interpretation. (p. 36)

Agency Response:  The rule and its supporting documentation demonstrate that
agencies are asserting jurisdiction over traditional navigable waters, interstate
waters and the territorial seas, and those waters that have a significant nexus after
careful examination of the science and the law and consistent with decisions of the
Supreme Court. Technical Support Document, I-1X and Preamble, 111 and V.

10.129 If the officials charged with establishing the position of the agencies regarding the scope
of federal jurisdiction under the CWA do not fully understand important provisions of the
proposed rule, the rule cannot be said to be the result of reasoned decision-making and
therefore is invalid. See Motor Vehicle Manufacturers Ass’n v. State Farm Ins., 463 U.S.
29, 42 (1983) (an agency must provide adequate basis and explanation for its decision or
it will be set aside as arbitrary and capricious). This concern further supports the
recommendation below that the agencies withdraw the rule and develop a new proposal.

(p. 56)

Agency Response:  The Supreme Court has stated that the term “waters of the
United States” is ambiguous in some respects. The agencies have promulgated a
rule consistent with the notice and comment requirements of the Administrative
Procedure Act. The rule and its supporting documentation demonstrate that
agencies are asserting jurisdiction over traditional navigable waters, interstate
waters and the territorial seas, and those waters that have a significant nexus after
careful examination of the science and the law and consistent with decisions of the
Supreme Court. Technical Support Document, 1-1X and Preamble, 111 and V.

10.130 The failure to define or limit essential terms render the Proposed Rule
impermissibly vague. Under the proposed rule, the extent of federal control has been

110 See Draft Connectivity Report. Although this report is still a draft, it forms the basis for the agencies’ claim that
all the waters covered by the proposed rule are subject to federal regulation. See 79 Fed Reg. at 22222-52.
(Appendix A of the preamble to the proposed rule).
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and would be decided by the regulators themselves, using their “best professional
judgment.” EPA and the Corps get to decide what part of the landscape is considered
“land” and what is considered “water.” They get to decide what part of the landscape is in
the flood plain. They get to decide whether run off from rainfall is a “tributary” or “other
waters” or simply rain. They get to decide if insects, birds or animals move around,
establishing a “significant nexus” between waters.

This extreme degree of discretion invalidates the proposed rule. A rule that is so vague
that it fails to constrain regulatory decision-making, is arbitrary and capricious, an abuse
of agency discretion, and otherwise a violation of law. Atlas Copco, Inc. v.
Environmental Protection Agency, 642 F.2d 458, 465 (D.C. Cir. 1979) (“We are well
aware of the judicial disdain traditionally accorded standardless regulations.”); South
Terminal Corp. v. EPA, 504 F.2d 646, 670 (1st Cir. 1974) (“The prospective applicant for
a permit is utterly without guidance as to what he must prove, and how. And the standard
is so vague that it invites arbitrary and unequal application.”). (p. 56)

Agency Response:  The rule is not vague and meets Constitutional due process
requirements. Technical Support Document, 1.C. The final rule and the preamble
provide definitions and clarifications of the key terms that demarcate the
boundaries of CWA jurisdiction and provide for increased clarity, certainty and
consistent implementation. Preamble, 1V, Technical Support Document, 1.C., and
General Compendium.

10.131 VI.  The Expansion and Ambiguity in the Proposed Rule Will Significantly
Increase Litigation and the Burden on the Regulated Community and the
Regulators.

A. Increased Litigation.

The lack of clarity discussed above places EPA and the Corps of Engineers, and activists
who file citizen suits, in the position of deciding what economic activity is regulated and
what is not. The proposed rule has already engendered citizen suits alleging connections to
navigable water of the type proposed in the rule.**! If the proposed rule is finalized, even
more litigation can be expected. For example, currently only adjacent wetlands are regulated.
So, standing water in a field is not jurisdictional if it is not a wetland. In a recent letter, a
citizen group is asking EPA to regulate such standing water, alleging that the soil exhibits
wetland characteristics, despite a contrary determination by the Corps of Engineers. If the

1 Galveston Baykeeper, Inc., v. Trendmaker Homes, Inc., (Case No. 4:14-cv-01500 (S.D. Tex, May 30, 2014)
(alleging that a prairie pothole is jurisdictional based on an allegation that the wetlands have unidirectional, and
possibly bidirectional, hydrologic and biologic exchanges with waters of the United States, provide water storage
function, and have biological connectivity with waters of the United States (a) through the movement of amphibians,
aquatic seeds, macroinvertebrates, reptiles and mammals); Wildearth Guardians v. The Western Sugar Cooperative,,
(Case 1:14-cv-01503-BNB) (D. Colo., May 29, 2014) (alleging on-site wastewater ponds are point sources that
discharge to waters of the U.S. through groundwater that has a significant biological, chemical and physical nexus to
the South Platte River).
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proposed rule is finalized, the soil characteristics will no longer be relevant and the citizen
group can try to force regulation of a field with standing water based on adjacency.**? (p. 57)

Agency Response:  The rule provides increased certainty and is consistent with
caselaw. Preamble, IV, and Technical Support Document, 1.C. Questions about the
jurisdictional status of specific waters, and any related permitting requirements,
should be addressed to permitting authorities.

Landmark Legal Foundation (Doc. #15364)

10.132 Usurping congressional authority by rewriting existing statutory authority, the proposal is
an affront to the Constitution's Separation of Powers Doctrine and conflicts with the US
Supreme Court's recent ruling in Utility Air Regulatory Group v. EPA. (p. 1)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

10.133 Article 1 of the Constitution's delegation of congressional power to regulate "interstate
commerce™ does not permit the type of regulation proposed. (p.1)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Western States Land Commissioners Association (Doc. #19453)

10.134 Whereas, the proposed rule seeks to expand federal jurisdiction over wholly intrastate
water bodies, wetlands, intermittently wet features, and all tributaries, regardless of their
size, function, amount, and regularity of flow and relationship to traditional navigable
waters, in contravention of Supreme Court precedent and the current scope of federal
authority under the Clean Water Act (p. 3)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

10.135 WSLCA calls upon the EPA to respect the limits of Supreme Court precedent and the
scope of federal authority under the Clean Water Act, and to refrain from any efforts to
extend regulatory jurisdiction to reach tributaries, waterways, wetlands, and other water
bodies and systems that lack a significant nexus to navigable waters as traditionally
understood. (p. 4)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Southpace Properties, Inc. (Doc. #6989.1)

10.136 The proposed regulation broadens the scope of CWA jurisdiction beyond statutory and
constitutional limits established by Congress and affirmed by the Supreme Court.
Southpace is concerned that the proposed rule’s categories of “waters of the U.S.” and

12 5ee public Employees for Environmental Responsibility letter dated August 20, 2014, to EPA Region 3,
“Petition for Review of “Camp Property” Wetlands Delineated by the Corps of Engineers, Norfolk District
Regulatory Office (attached).
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associated definitions are overbroad and ambiguous, suffer from a variety of legal
infirmities, and are not supported by the science. (p. 1)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C. The
rule and its supporting documentation demonstrate that agencies are asserting
jurisdiction over traditional navigable waters, interstate waters and the territorial
seas, and those waters that have a significant nexus after careful examination of the
science and the law. Technical Support Document, I-1X and Preamble, 111 and 1V,

Kolter Land Partners and Manatee-Sarasota Building Industry Association (Doc. #7938.1)

10.137 The Clean Water Act was enacted as a means for Congress to exercise its traditional
commerce power over navigation. The proposal's attempt to expand the CW A's reach to
isolated, non-navigable waters, among others, is a far cry from the navigable waters the
statute intended to cover.

In both Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCC), and Rapanos v. United States & Carabell v. United States (Rapanos), the
Supreme Court made it clear that there are limits to federal authority under the CW A. By
proposing to expand coverage to include areas that are rarely wet or exhibit
characteristics of regular flooding or flow, the Agencies are plainly ignoring these limits
and Supreme Court precedent. (p. 1-2)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Homebuilders Association of Michigan (Doc. #7994)

10.138 The Clean Water Act was enacted as a means for Congress to exercise its traditional
commerce power over navigation. The proposal's attempt to expand the CWA's reach to
isolated, non-navigable waters, among others, is a far cry from the navigable waters the
statute intended to cover.

The Agencies have erroneously stated, "This proposed rule is narrower than that
under the existing regulations...fewer waters will be subject to the CW A under
the proposed rule than are subject to regulation under the existing regulations.”
On this flawed basis the agencies concluded, "This action will not affect small
entities to a greater degree than the existing regulations."

The "existing regulations" that the agencies refer to in this reasoning is the 1986 rule
defining the scope of waters of the United States. Compared to the 1986 definition, the
proposed changes represent a narrowing of coverage. However, in the economic analysis
accompanying the rule, the agencies assess the regulation vis-a-vis current practice and
determine that the rule increases the CWA's jurisdiction by approximately 3 percent.
Thus, the agencies' certification and economic analysis contradict each other.

Additionally, the proper baseline from which to assess the rule's impact is current
practice. The 1986 regulation has been abrogated by several Supreme Court cases and is
no longer in use. The Corps and EPA also issued a guidance document in 2008 which
sought to bring jurisdictional determinations in line with these Supreme Court cases. The
1986 regulation does not represent the current method for determining jurisdiction and
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has not served that purpose for more than thirteen years. Using an obsolete baseline
improperly diminishes the effects of this rule. (p. 2)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A., B., and C.

10.139 At a 2011 meeting with Margaret "Meg" Gaffney-Smith, Chief Regulatory Program, U.S.
Army Corps of Engineers, and David Evans, Director, Wetland Programs, U.S.
Environmental Protection Agency on the new rules, Lee Schwartz, the Executive Vice
President for Government Relations of the Home Builders Association of Michigan asked
the two federal representatives if "Under these proposed rules the EPA and Corps could
regulate any property they wanted?" The response to his question was "Technically, yes
but we wouldn't do that." Such an admission by representatives of the Agencies indicates
the unprecedented and unlimited scope of regulatory authority granted under this
proposed rule.

In both Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCC), and Rapanos v. United States & Carabell v. United States, the Supreme
Court made it clear that there are limits to federal authority under the CWA. In this
proposed rule, the Agencies are plainly ignoring these limits and Supreme Court
precedent. The proposal's ambiguous terms, ill-defined limits, and assertion of federal
jurisdiction over waters that exhibit little or no connection to traditional navigable waters
will only create more, not fewer questions. The Agencies' claim that the proposed rule
creates clarity and certainty is a fallacy because it only does so by illegally asserting
jurisdiction over every possible wet feature. (p. 3)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A,, B., and C.

Construction Industry Round Table (Doc. #8378)

10.140 Rule-Making Beyond Court Mandate™*: The agencies above captioned contend that their
rule-making is justified if not mandated by U.S. Supreme Court rulings. Interestingly,
many have interpreted those same cases as being an outgrowth of EPA and the Corps
“over reaching” under the CWA — thereby requiring the Court to step-in and attempt to
put some constraints or parameters around the federal agencies activities. Critics have
contended that the federal agencies have slowly increased the scope of their jurisdiction,

'3 The rule-making claims to be proposed “in light of” the U.S. Supreme Court cases in U.S. v. Riverside Bayview;
Rapanos v. United States; and Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCQC). [79 Fed. Reg. at 22,188 (April 21, 2014)]
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pushing the limit through guidance documents and/or regulatory enforcement actions
based on ever-broader interpretations of “waters of the U.S.”***

To that end, many would contend that the 2006 Rapanos ruling went against EPA’s
assertion of jurisdiction, albeit the decision was not clear-cut.™™ The justice casting the
“swing vote” wrote that jurisdiction might exist where there is a “significant nexus”
between non-navigable water (such as a wetland or small stream) and traditional
navigable water. BUT Justice Kennedy did not define significant nexus in detail,
although he did say that “remote and insubstantial” waters that “eventually may flow”
into navigable waters would not qualify.™° So, it is a stretch at best and an over statement
at minimum for the EPA and Corps to point to the U.S. Supreme Court cases as they do
for this rule-making to contend that the decisions mandate/require the extensive all-
inclusive, wide ranging reinterpretation or definition of “navigable waters” that can ecasily
be “exploited” by this proposal. If anything, it would be fairer to contend the Supreme
Court was seeking a clear, concise, well defined and defensible definition that respected
the state-federal balance as well as the rights of ordinary citizens. This proposal FAILS in
all respects to meet such an objective. (p. 3)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A., B., and C.

DreamTech Homes, Inc. (Doc. #11012)

10.141 The Clean Water Act was enacted as a means for Congress to exercise its traditional
commerce power over navigation. The proposal's attempt to expand the CW A's reach to
isolated, non-navigable waters, among others, is a far cry from the navigable waters the
statute intended to cover.

In both Solid Waste Agency of Northern Cook County v. US. Army Corps of Engineers
(SWANCC), and Rapanos v. United States & Carabell v. United States (Rapanos), the
Supreme Court made it clear that there are limits to federal authority under the CWA. By

4 For example, in 1986 EPA and the Corps used the “migratory bird rule” to assert authority over isolated waters
by saying those waters that are or could be used by migratory birds, which cross state lines, are “waters of the U.S.”
The regulated community, including agriculture, has pushed back, resulting in Supreme Court decisions clarifying
and limiting the scope of the agencies’ jurisdiction. In two cases—Solid Waste Agency of Northern Cook County
(SWANCC) v. U.S. Army Corps of Engineers, in 2001, and Rapanos v. United States, in 2006—the Supreme Court
rendered decisions that reaffirmed the CWA’s limit on federal jurisdiction, reminding the agencies that Congress
used the word “navigable” for a reason.

15 Ejght justices divided evenly between supporting broad federal jurisdiction over any waters with any connection
to navigable waters, or a much narrower jurisdiction over waters with relatively permanent flow into navigable
waters. [Id. at footnote 2]

118 Congress passed the Clean Water Act (CWA\) in 1972, with the goal of improving water quality across the nation.
CWA established a system of federalism that preserves primary state authority over land and water uses, but
prohibits certain “discharges” into “navigable waters” from a “point source” (i.e., a pipe or other conveyance) unless
authorized by federal permit. The law says that “navigable waters” are “waters of the U.S.” Over the years, the U.S.
Supreme Court has established that this includes interstate waters, plus waters that are navigable, wetlands adjacent
to navigable waters and other waters with a substantial connection to navigable waters. State and local governments
have jurisdiction over smaller, more-remote waters, such as many ponds and isolated wetlands. [See, Waters of the
U.S. Proposed Rule; paper at www.gfb.org/ditchtherule/WOTUS _information_toolkit.pdf]
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proposing to expand coverage to include areas that are rarely wet or exhibit
characteristics of regular flooding or flow, the Agencies are plainly ignoring these limits
and Supreme Court precedent. (p. 1-2)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A.,, B., and C.

Building Industry Association of Washington (Doc. #13622)

10.142 The Supreme Court in its latest rulings has made clear that there are limits to federal
authority under the CWA. By expanding the CWA to include areas that are rarely wet or
exhibit characteristics of regular flooding or flow, the EPA is plainly ignoring these limits
and Supreme Court precedent. The proposal’s ambiguous terms, ill-defined limits, and
assertion of federal jurisdiction over waters that exhibit little or no connection to
traditional navigable waters will only create more, not fewer, questions for Courts to
litigate. Stated another way, the EPA’s definition of navigable waters attempts, through
inadequate non-peer reviewed science, to conclude that all water is subject to federal
jurisdiction—and the EPA does so without Congress’ approval in violation of both the
CWA and the United States Constitution. Because the significant nexus test has become
“labyrinthine process in which competing scientific opinions opinion are interpreted by
regulators without clear congressional guidance,” new rules should not “cement this fact-
specific test into law,” (Bloomberg BNA Daily Environmental Report,Waters of the US,
Lowell Rothschild, October 16, 2014). New rules in regards to jurisdiction should
simplify the analysis with the dual goals of creating transparency in the law and reducing
potential litigation; new rules should not be hastily drafted to ensure more conflicting
decisions. (p. 3-4)

Agency Response:  The rule demarcates the boundaries of CWA jurisdiction and
provides for increased clarity and certainty. Preamble, Il and IV. The consistent
with the statute, caselaw and the Constitution. Technical Support Document, I.A.,
B., and C. The Science Report is a peer-reviewed review and synthesis of more than
1,200 publications from the peer-reviewed scientific literature. Science Report,
Executive Summary.

Pennsy Supply, Inc. (Doc. #15255)

10.143 EPA has indicated this proposed rulemaking is for clarification. However, there is no
regulatory failure that justifies this proposed rulemaking. In fact, on two separate
occasions, (SWANCC and Rapanos), the Supreme Court has ruled against this type of
agency efforts. (p. 1)

Agency Response:  The rule is consistent with decisions of the Supreme Court.
Technical Support Document, 1.C.

Associated General Contractors of America (Doc. #14602)

10.144 At the most fundamental level, the proposal is inconsistent with congressional intent, the
language of the CWA, and U.S. Supreme Court precedent. Twice the Supreme Court has
affirmed a limit to federal jurisdiction and rejected, first, the agencies’ broad assertion of
jurisdiction based on the potential use of isolated waters by migratory birds and, second,
the agencies’ assertion of jurisdiction based on “any hydrological connection.” Yet, the
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proposed rule defines jurisdiction as broadly as these theories rejected by the Supreme
Court, and does so to such an extent that the agencies have to specifically exempt
swimming pools and ornamental ponds from being regulated as a WOTUS. (p. 2-3)

Agency Response:  The rule is consistent with the statute and decisions of the
Supreme Court. Technical Support Document, I.C.

10.145 The proposed regulation broadens the scope of CWA jurisdiction beyond constitutional
and statutory limits established by Congress and recognized by the Supreme Court. In
addition to raising serious legal issues, the proposed rule fails to provide clarity or
predictability, and raises practical concerns with regard to how the rule will be
implemented. (p. 19)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Home Builders Association of Mississippi (Doc. #19504)

10.146 Fails to Adhere to Supreme Court Holdings: In both Solid Waste Agency of Northern
Cook County v. U.S. Army Corps of Engineers (SWANCC,**" and Rapanos v. United
States & Carabell v. United States (Rapanos),**® the Supreme Court made it clear that
there are limits to federal authority under the CWA. By proposing to expand coverage to
include areas that are rarely wet or exhibit characteristics of regular flooding or flow, the
Agencies are plainly ignoring these limits and Supreme Court precedent. (p. 5)

Agency Response:  The rule is consistent with Supreme Court decisions.
Technical Support Document, 1.C.

10.147 Impermissibly and Unnecessarily Expands Federal Jurisdiction. Despite the Agencies’
claims that this rule is narrower in scope than existing regulations, the proposed rule
contains changes that will expand federal jurisdiction, triggering substantial and
additional expensive and time-consuming permitting and regulatory requirements while
delivering minimal environmental benefit, (p. 2)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A., B., and C. The agencies have concluded the benefits of the rule
exceed the costs. Preamble, V and Economic Assessment in the docket.

Kansas Independent Oil & Gas Association (Doc. #12249)

10.148 In 1985, the Supreme Court of the United States first considered whether the CWA, and
the regulations promulgated under its authority by USACE, authorizes USACE to require
landowners to obtain permits from USACE before discharging fill materials into
wetlands adjacent to navigable bodies of waters and their tributaries. United States v.
Riverside Bayview Homes, Inc., 474 U.S. 121, 123 (1985). In Riverside Bayview,
respondent Riverside owned eighty acres of low-lying marshy land in Michigan, and in
1976, began to place fill material on its property in preparation for the construction of a

17 5olid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001),
118 Rapanos v. United States, 547 U.S. 715 (2006).
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housing development. USACE believed that this was an "adjacent wetland™ under its
jurisdiction as a "water of the United States.” USACE filed suit seeking to enjoin
Riverside from filling the property without USACE's permission.

The Court held that USACE's jurisdiction extended to all wetlands adjacent to navigable
or interstate waters and their tributaries. Wetlands are lands that "are inundated or
saturated by surface or ground water at a frequency and duration sufficient to support,
and that under normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. The Court opined that USACE has
jurisdiction over adjacent wetlands, including those lands on respondent's property. In
short, the Court has concluded that wetlands adjacent to lakes, rivers, streams, and other
bodies of water may function as integral parts of the aquatic environment even when the
moisture creating the wetlands does not find its source in the adjacent bodies of water.
Again, we cannot say that the Corps' judgment on these matters is unreasonable, and we
therefore conclude that a definition of "waters of the United States" encompassing all
wetlands adjacent to other bodies of water over which the Corps has jurisdiction is a
permissible interpretation of the Act. Because respondent's property is part of a wetland
that actually abuts on a navigable waterway, respondent was required to have a permit in
this case. Riverside Bayview established for the first time that wetlands that abut
navigable waters could themselves be considered navigable waters under the CWA. (p. 6)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C.

10.149 Following its decision in Riverside Bayview, the Supreme Court was asked to again
determine USACE's jurisdiction under the CWA. In Solid Waste Agency of N. Cook
Cnty.("SWANCC"), twenty-three suburban Chicago cities and villages engaged in an
effort to locate and develop a disposal site for nonhazardous solid waste. Solid Waste
Agency of N. Cook Cnty. v. U.S. Army Corps of Eng'rs, 531 U.S. 159, 163 (2001).The
cities and villages decided that a 533- acre parcel of land that was formerly a sand and
gravel mining operation would be appropriate for the disposal of honhazardous solid
waste. Because operation of the disposal site required the filling of permanent and
seasonal ponds, SWANCC contacted USACE to determine if a permit was required under
the CWA. USACE initially concluded that it had no jurisdiction over SWANCC because
the site contained no wetlands or areas that "support vegetation typically adapted for life in
saturated soil conditions.” USACE later changed its decision, asserting jurisdiction tinder
the "Migratory Bird Rule:"

“[T]he Corps formally "determined that the seasonally ponded, abandoned gravel
mining depressions located on the project site, while not wetlands, did qualify as
'waters of the United States' . . . based upon the following criteria: (1) the
proposed site had been abandoned as a gravel mining operation; (2) the water
areas and spoil piles had developed natural character; and (3) the waters areas are
used as habitat by migratory bird [sic] which cross state lines."

The Court held that the "Migratory Bird Rule" was not sufficient to establish USACE
jurisdiction under the CWA. The Court opined:

“We thus decline respondents' invitation to take what they see as the next
ineluctable step after Riverside Bayview. Homes: holding that isolated ponds,
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some only seasonal, wholly located within two Illinois counties, fall under 8
404(a)'s definition of "navigable waters™ because they serve as habitat for
migratory birds. As counsel for respondents conceded at oral argument, such a
ruling would assume that “the use of the word navigable in the statute . . . does
not have any independent significance.” Tr. of Oral Arg. 28. We cannot agree that
Congress' separate definitional use of the phrase "waters of the United States"
constitutes a basis for reading the term "navigable waters" out of the statute. We
said in Riverside Bayview Homes that the word "navigable" in the statute was of
"limited import,” 474 U.S. at 133, and went on to hold that 8 404(a) extended to
nonnavigable wetlands adjacent to open waters. But it is one thing to give a word
limited effect and quite another to give it no effect whatever. The term
"navigable" has at least the import of showing us what Congress had in mind as
its authority for enacting the CWA.: its traditional jurisdiction over waters that
were or had been navigable in fact or which could reasonably be so made.”

The use of the phrase "significant nexus" appeared in SWANCC for the first time. The
Court held:

“It was the "significant nexus" between the wetlands and "navigable waters" that
informed our reading of the CWA in Riverside Bayview Homes; indeed, we did
not "express any opinion™ on the "question of the authority of the Corps to
regulate discharges of fill material into wetlands that are not adjacent to bodies of
open water . . . ." Although the Court in SWANCC did not elaborate as to what
constitutes a "significant nexus," the phrase becomes an important component in a
later decision, Rapanos v. U.S., and in the agencies' proposed rule for the
definition of "waters of the United States." (p. 6-7)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C.

10.150 In 2006, the Supreme Court issued, Rapanos v. U.S., the most recent decision interpreting
USACE's jurisdiction under the CWA. This decision, however, only muddied the waters,
as it was a plurality decision, with the Court splitting 4-1-4. Justice Anthony Kennedy
joined the Court only in its decision to remand the cases to the Sixth Circuit for further
proceedings. The result from Rapanos is the emergence of two different standards that
could be controlling: Justice Scalia's, The Chief Justice's, Justice Thomas's, and Justice
Alito's plurality standard (“plurality™), and Justice Kennedy's "significant nexus"
standard.”

In Rapanos, petitioner backfilled land that contained sometimes-saturated soil conditions.
Rapanos v.U.S., 547 U.S. 715, 720 (2006). "The nearest body of navigable water was
eleven to twenty miles away" from the saturated lands, yet petitioner was informed by
USACE that his saturated lands were "waters of the United States," and he would need a
permit to fill said lands. The Supreme Court granted certiorari in order to determine if
USACE had jurisdiction over the petitioner's saturated lands.

The plurality standard- The plurality in Rapanos held that channels through which water
flows intermittently or ephemerally, or those channels that periodically allow drainage of
rainfall, are not "waters of the United States:
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“In sum, on its only plausible interpretation, the phrase, "waters of the United
States" includes only those relatively permanent, standing or continuously
flowing bodies of water "forming geographic features" that are described in
ordinary parlance as "streams . . . oceans, rivers, and lakes." See Webster's
Second 2882. The phrase does not include channels through which water flows
intermittently or ephemerally, or channels that periodically provide drainage for
rainfall. The Corps' expansive interpretation of the "waters of the United States" is
thus not "based on a permissible construction of the statute.”

The plurality next considered whether a wetland may be considered "adjacent to" remote
"waters of the United States," because of mere hydrologic connection to them:

“[O]nly those wetlands with a continuous surface connection to bodies that are
"waters of the United States" in their own right, so that there is no clear
demarcation between "waters" and wetlands, are "adjacent to" such waters and
covered by the Act. Wetlands with only an intermittent, physically remote
hydrologic connection to "waters of the United States™ do not implicate the
boundary-drawing problem of Riverside Bayview, and thus lack the necessary
connection to covered waters that we described as a "significant nexus" in
SWANCC.

The "significant nexus" that the plurality alludes to from SWANCC is the standard
advanced by Justice Kennedy in his concurring opinion, and which appears to be the
standard the EPA and USACE attempt to adopt in the "other waters" category proposed
in the new definition of "waters of the United States."” (p. 8-9)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C.

The Mosaic Company (Doc. #14640)

10.151 A federal agency may not enact a regulation with a retroactive effect unless Congress
conveys that authority in express terms. Bowen v. Georgetown Univ. Hosp., 488 U.S.
204, 208 (1988). Some courts have held that an administrative rule is retroactive if it
"takes away or impairs vested rights acquired under existing law, or creates a new
obligation, imposes a new duty, or attaches a new disability in respect to transactions or
considerations already past.” National Mining Ass'n v. U.S. Dep't of Interior, 177 F.3d 1
(D.C. Cir. 1999); Assoc. of Accredited Cosmetology Schs. v. Alexander, 979 F.2d 859,864
(D.C. Cir. 1992). The proposed rule would change the standards for defining the reach of
CWA jurisdiction. To avoid unlawful retroactive application and to foreclose a point of
entry in the event of project opponents, the agencies should clarify that previously issued
JDs and CWA permits will not be reopened to reconsider jurisdiction under the new
standards. (p. 4)

Agency Response:  This rule is effective on 60 days after publication in Federal
Register. Under existing Corps’ regulations and guidance, Corps’ approved
jurisdictional determinations generally are valid for five years. The preamble
makes clear that the agencies will not reopen existing approved jurisdictional
determinations unless requested to do so by the applicant. All jurisdictional
determinations made after the effective date will be made consistent with this rule.
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10.152 The Court's Marks decision requires identifying a single holding from Rapanos that
reconciles the two opinions to find their common ground. Under Marks v. United States,
"When a fragmented Court decides a case and no single rationale explaining the result
enjoys the assent of five Justices, the holding of the Court may be viewed as that position
taken by those Members who concurred in the judgment on the narrowest grounds." 430
U.S. 188, 193 (1977) (internal quotations omitted). The Marks Court's reference to "the
holding™ and "that position™ taken by the concurring Justices reinforces the principle that
a plurality decision, like all other Supreme Court decisions, must be read to produce a
single holding on the point of law at issue in the case.

Supreme Court precedent and basic common law principles require that the agencies
identify a "single" common holding from Rapanos. That holding is the readily
identifiable common logic of the plurality and Justice Kennedy that was "necessary™ and
“pivotal" to the decision in the case.'™® The judgment of the Rapanos Court, announced
by Justice Scalia and with which Justice Kennedy concurred, was to "vacate the
judgments™ against Rapanos and Carabell, and remand for further proceedings. The
plurality opinion and Justice Kennedy's opinion rejected the Corps's assertion that the
CWA regulates any non-navigable water that has "any hydrological connection™ to
navigable waters. Rapanos, which was decided by a plurality of four Justices and a
separate concurring Justice, provided a common framework and several limiting
principles that determine the agencies' jurisdiction under the CWA. This is the holding
the agencies should follow in any rulemaking to define CWA jurisdiction.

The agencies cannot rely solely on Justice Kennedy's significant nexus standard as the
governing holding of Rapanos. Throughout the proposed rule, the agencies rely only on
their interpretation of Justice Kennedy's "significant nexus" standard. This approach
ignores the limits on CWA jurisdiction that Justice Kennedy and the plurality agreed
upon, and disregards the plurality's "relatively permanent waters" or "continuous surface
connection” standards. Additionally, the proposed rule completely reverses the agencies'
previous interpretations. In both the 2008 Guidance and the Draft 2011 Guidance, the
agencies found jurisdiction if either the plurality's or Justice Kennedy's standards were
satisfied. But even this "either/or" approach is not true to Marks.*?® Now, the without
explanation why the significant nexus test should be treated as controlling.*?

The agencies cannot selectively choose which Supreme Court opinion to rely on. Marks
precludes reading Rapanos in a manner that produces multiple and potentially

119 See Black's Law Dictionary 749 (8th ed. 2004) (defining "holding" as "a court's determination of a matter of law
pivotal to its decision"); see also United States v. Garcia, 413 F.3d 201, 232 n. 2 (2d Cir. 2005) (Calabresi, J.,
concurring) (defining a holding as "what is necessary to a decision").

120 Interpreting Rapanos as supporting jurisdiction if either the plurality or Justice Kennedy's test is satisfied results
in the Supreme Court's decision being interpreted as having two inconsistent holdings. Marks cannot be interpreted
as allowing cases such as Rapanos to have multiple holdings, as evidenced by its use of the phrases "the holding"
and "that position."”

121 The preamble does not explain why the agencies are relying solely on Justice Kennedy's standard. They do not
claim that the significant nexus standard is the "narrowest" ground from Rapanos or that they are following the
reasoning of any particular circuit court decisions. Rather, without explanation, the agencies create a new
jurisdictional standard without relying on or abiding by the Rapanos plurality opinion. This is hardly reasoned
decision making.
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inconsistent holdings and instead seeks a single holding reconciling the views of the
Members of the Court who concurred in the judgment. See Marks, 430 U.S. at 193. The
four-Justice Rapanos plurality rejected the "significant nexus" test. Rapanos, 547 U.S. at
755. It is contrary to judicial law to select one concurring opinion as the single "winner"
when a majority of the Court has explicitly or implicitly rejected that opinion's approach.
Under Marks and common law practices, the agencies cannot ignore the plurality and
treat Justice Kennedy's opinion as the sole controlling holding of Rapanos.

Nor can the agencies rely on dissenting Justices to support the proposed rule's adoption of
only Justice Kennedy's significant nexus standard. The preamble notes that the four
dissenting Justices in Rapanos would have upheld CWA jurisdiction for "all tributaries
and wetlands that satisfy either the plurality's standard or that of Justice Kennedy." 79
Fed. Reg. at 22,192. The opinions of the dissenting Justices, however, are irrelevant.
Only those opinions that "concur in the judgments™ count toward determining the
"holding of the Court."*?* The dissenting Justices did not concur in the judgment and,
therefore, the agencies cannot head-count across all of the opinions to come up with a
majority.

Rather, as directed by Marks, the agencies must find a single holding based on the
common elements of the plurality's and Justice Kennedy's opinions. Although finding the
common ground between the plurality and concurring opinions is more complicated than
adopting wholesale one opinion or the other, this is what Marks requires.** Chief Justice
Roberts recognized that it would be complicated to apply the holding of Rapanos, noting
that "[I]Jower courts and regulated entities will now have to feel their way on a case-by-
case basis." Rapanos, 547 U.S. at 758 (Roberts, C.J., concurring). (p. 6-8)

122 See United States v. Robison, 505 F.3d 1208, 1221 (11th Cir. 2007) ("Dissenters, by definition, have not joined
the Court's decision ... Marks does not direct lower courts interpreting fractured Supreme Court decisions to
consider the positions of those who dissented . . . It would be inconsistent with Marks to allow the dissenting
Rapanos Justices to carry the day."); King v. Palmer, 950 F.2d 771, 783 (D.C. Cir. 1991) (*[W]e do not think we are
free to combine a dissent with a concurrence to form a Marks majority.").

123 Indeed, this is likely why the Circuit Courts of Appeals are not uniform as to the controlling standard for "waters
of the United States" under Rapanos. The crux of the circuit split is how one defines "narrower.” In Memoirs v.
Massachusetts, 383 U.S. 413 (1966), the case interpreted by the Marks Court, the narrowest judgment is clear
because it is a subset of the other two positions. In Memoirs, a plurality found that a particular book was not
obscene. Id. at 424. Two concurring Justices also found the book was not obscene, but would have gone further
regarding absolute First Amendment protections. Id. Thus, Marks held that the plurality opinion was based on the
narrowest grounds and therefore constituted the holding of the Court and provided the governing standard. Marks,
430 U.S. at 194. Identifying the narrowest reasoning is not as straightforward with Rapanos because the two
opinions do not create a nice, clear subset of jurisdictional waters-the concurring rationales do not fit within each
other like Russian dolls. See United States v. Johnson, 467 F.3d 56, 64 (1st Cir. 2006); Joseph M. Cacace, Plurality
Decisions in the Supreme Court of the United States: A Reexamination of the Marks Doctrine After Rapanos v.
United States, 41 Suffolk U. L. Rev. 97, 98 (2007). Instead the plurality's and Justice Kennedy's opinions overlap in
some cases and would lead to opposite results in other cases. Some courts argue that Justice Kennedy's is the
narrower decision because it reins in federal authority less (e.g., United States v. Gerke Excavating, Inc., 464 F.3d
723 (7th Cir. 2006)) while others suggest that the plurality could be the narrower decision because it is most
restrictive of government authority and avoids the expansion of the Commerce Clause (e.g., Johnson, 467 F.3d at
63). These circuit courts miss the mark, however. Marks does not require that we determine which opinion is
narrowest. It requires determining the narrowest "position"” taken by those members who concurred in the
judgments. Marks, 430 U.S. at 193. Because the legal standards set by the two opinions create overlapping universes
of jurisdictional waters, there is a clear narrow judgment that received the "assent of five Justices" in Rapanos.
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Agency Response:  The foundation of the rule is the significant nexus standards
established by the Supreme Court in SWANCC and refined in Justice Kennedy’s
opinion in Rapanos. All nine of the United States Courts of Appeals to have
considered the issue have stated that Justice Kennedy’s significant standard may be
used to establish applicability of the CWA. The rule is consistent with caselaw.
Technical Support Document, 1.C.

10.153 The single holding of Rapanos is the restriction of CWA jurisdiction based on limiting
principles articulated by both the plurality and Justice Kennedy. The single holding from
Rapanos is the plurality's and the concurrence's common reasoning on the boundaries of
CWA jurisdiction. Although the plurality and Justice Kennedy did not agree on the
specific tests for CWA jurisdiction, both found that the Corps had gone too far in its "any
connection” theory, and both articulated principles that were intended to limit CWA
jurisdiction.

Both the plurality and Justice Kennedy opinions start from a common understanding of
traditional navigable waters (TNWSs)-i.e., the waters that were subject to regulation under
the Rivers and Harbors Act (RHA) prior to the passage of the CW A. See Rapanos, 547
U.S. at 731 (plurality), 767 (Kennedy, J., concurring). Both further agreed that "Congress
intended to regulate at least some waters that are not navigable in the traditional sense,"
id. at 767 (Kennedy, J., concurring), 731 (plurality), but that "the qualifier 'navigable' is
not devoid of significance," id. at 731 (plurality), and must be given "some meaning," id.
at 779 (Kennedy, J., concurring).

With respect to tributaries, both opinions would allow jurisdiction over certain tributaries
that are not navigable-in-fact, but both the plurality and Justice Kennedy were concerned
about far-reaching jurisdiction over features distant from navigable waters and carrying
only minor volumes of flow. Justice Kennedy criticized the “existing standard™ which
"deems a water a tributary if it feeds into a traditional navigable water (or a tributary
thereof) and possesses an ordinary high water mark™ because it "leave[s] wide room for
regulation of drains, ditches, and streams remote from any navigable-in-fact water and
carrying only minor volumes toward it." See id. at 781 (Kennedy, J., concurring).
Similarly, the plurality criticized extension of jurisdiction to "ephemeral streams, wet
meadows, storm sewers and culverts, directional sheet flow during storm events, drain
tiles, man-made drainage ditches, and dry arroyos in the middle of the desert." Id. at 734
(plurality). Although Justice Kennedy did not agree with the plurality's relatively
permanent waters standard for tributaries, both opinions agreed that the Corps had gone
too far in its assertion of jurisdiction over tributaries and that "mere adjacency to a
tributary” is insufficient. Id. at 786 (Kennedy, J., concurring).

With respect to wetlands, both opinions require the agencies to demonstrate a meaningful
relationship between non-abutting wetlands and TNW s for those nonabutting wetlands to
be jurisdictional. Both the plurality and Justice Kennedy agreed that a mere hydrological
connection between a wetland and a TNW is not sufficient to establish jurisdiction. See
id. at 732 (plurality), 784 (Kennedy, J., concurring). Beyond this starting point, the
plurality found that only wetlands with "a continuous surface connection” to waters of the
United States, which make it "difficult to determine where the ‘water’ ends and the
‘wetland' begins," are covered by the Act. Id. at 742. Justice Kennedy would require that
there be a "significant nexus" such that wetlands “significantly affect the chemical,
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physical and biological integrity of other covered waters more readily understood as
'navigable.™ Id. at 780. Wetlands with "speculative or insubstantial™ effects on water
quality do not satisfy this standard. Id. The plurality found Justice Kennedy's standard
also would require a continuous surface connection. Again, although the opinions did not
agree on a list of detailed standards for tributaries and wetlands, the combined impact of
these limiting principles is that the agencies must demonstrate that wetlands have a
significant relationship with TNWs to be jurisdictional.

Under Marks and basic common law principles, the agencies are obligated to develop a
"single holding™ from Rapanos that the agencies would then be legally bound to follow.

The proposed rule should deem waters jurisdictional only where they satisfy both the
Rapanos plurality's and Justice Kennedy's tests. In light of Marks, only those waters that
would be jurisdictional under elements common to both the plurality and Kennedy
opinions are jurisdictional under Rapanos. To implement the holding of the Rapanos
Court, only those waters that would meet both the plurality and Kennedy tests are
jurisdictional; waters that meet only one test are not jurisdictional "waters of the United
States.” The proposed rule does not properly implement Rapanos because it ignores the
plurality decision and does not require that waters meet both tests to be subject to
jurisdiction. (p. 8-9)

Agency Response:  Consistent with Justice Kennedy’s opinion, the rule is not
based on the “any connection theory” but is instead based on the agencies’ careful
examination of the science and the law to make a determination of significant nexus
for specified waters and to provide that certain other waters may be jurisdictional
where a case-specific determination has found a significant nexus. Preamble, 111,
and Technical Support Document, 1.B, I.C. and I1. All nine of the United States
Courts of Appeals to have considered “the narrowest grounds” under Marks have
stated that Justice Kennedy’s significant standard may be used to establish
applicability of the CWA. The rule is consistent with caselaw. Technical Support
Document, I.C.

10.154 The Proposed Rule is predicated on the broad theories of jurisdiction rejected by the
Supreme Court in SWANNC and Rapanos. The agencies have explained that the proposed
rule is not intended to broaden the historical coverage of the CWA.*?* But, the agencies'
interpretation of "historical coverage" has twice been determined by the Supreme Court
to be incorrect and overbroad. In SWANCC, the Supreme Court rejected the agencies'
attempts to assert jurisdiction over an abandoned sand and gravel pit based on the theory
that the isolated pond was used by migratory birds, i.e., jurisdiction on the basis of the
Migratory Bird Rule. SWANCC, 531 U.S. at 174. And in Rapanos, five Justices rejected
the agencies' attempts to assert jurisdiction over wetlands not adjacent to navigable
waters based on the theory that CWA jurisdiction extends to any nonnavigable water that
has "any hydrological connection™ to navigable waters. Rapanos, 547 U.S. at 729. The
proposed rule allows for sweeping jurisdiction based on connections as tenuous as the
Migratory Bird Rule that was rejected in SWANCC, and essentially amounts to the "any

124 See, e.g., EPA, Questions and Answers About Waters of the U.S. (July 2014),
http://www?2.epa.qov/si tes/prod ucti on/files/2014-07 /documents/questi o ns_and_answers_about wotus_0.pdf.
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hydrological connection™ theory that was rejected in Rapanos. Thus, the assertions that
the rule is not “"changing" anything or "expanding” jurisdiction are without support.

Further, the preamble to the proposed regulations does not explain the reversal in
interpreting the Rapanos opinion, or why the 2008 Guidance that has applied the
Rapanos opinion for years is no longer appropriate. The confusion amongst the regulated
public is not created by the Supreme Court rulings, but rather by the reversal and
rejection of the six+ year precedent without scientific explanation.

With the proposed rule's broadened concept of "tributary,” the agencies seek to extend
CWA jurisdiction to any feature (e.g., ditches, ephemeral drainages, stormwater
conveyances), wetland, lake, or pond that directly or indirectly contributes flow to
navigable waters, with no consideration of the volume, duration or frequency of flow or
proximity to navigable waters. See 79 Fed. Reg. at 22,201. The proposed rule also
extends jurisdiction to "adjacent waters," which can include any wet feature located in an
undefined floodplain or riparian area, or that has a subsurface hydrologic connection to
navigable waters. Id. at 22,206. If jurisdiction cannot be asserted under these broad
"tributary" or "adjacent waters" categories, there is a catch-all "other waters" category
that would cover isolated waters and wetland.................ooooiiiiiiiiii S
that, when aggregated with all other waters in the entire watershed, have a "more than
speculative or insubstantial” effect on traditional navigable waters. Id. at 22,211. This
jurisdiction can be found whether or not any impacts are proposed to these "aggregated"
waters. Further, under the proposed rule, ditches, groundwater and erosional features (i.e.,
gullies, rills, and swales) can serve as a surface or subsurface hydrological connection
that would render a feature jurisdictional "adjacent water" or demonstrate that a feature
has a "significant nexus™ and is therefore a jurisdictional "other water." 1d. at 22,219. The
agencies have gone as far to assert that even wetlands or waters with no connection can
be claimed as jurisdictional, see discussion in Section 4 below.

Essentially, under this proposed rule, the authority to assert jurisdiction is without limit. It
will reach features that are "little more related to navigable-in-fact waters than were the
isolated ponds held to fall beyond the Act's scope in SWANCC." Rapanos, 547 U.S. at
781-82 (Kennedy, J., concurring). The proposed rule would apply the "waters of the
United States” definition to a whole host of features that are remote from traditional
navigable waters and carry minor water volumes, including ephemeral drainages, storm
sewers and culverts, directional sheet flow during storm events, drain tiles, man-made
drainage ditches, and arroyos, all of which the Rapanos Court made clear are beyond the
scope of federal jurisdiction. Id. at 734 (plurality); id. at 781 (Kennedy, J., concurring).
See also discussion of playa lakes in Section 3.E., below. Once again, the term "waters of
the United States™ "cannot bear this expansive meaning. Id. at 731 (plurality). (p. 10-11)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.
The rule is consistent with caselaw. Technical Support Document, I.C. Consistent
with Justice Kennedy’s opinion, the rule is not based on the “any connection
theory” but is instead based on the agencies’ careful examination of the science and
the law to make a determination of significant nexus for specified waters and to
provide that certain other waters may be jurisdictional where a case-specific
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determination has found a significant nexus. Preamble, 111, and Technical Support
Document, 1.B, I.C. and I1.

American Petroleum Institute Energy (Doc. #15115)

10.155 In interpreting fragmented decisions like Rapanos, the Supreme Court has explained how
lower courts should determine the case’s controlling legal principles: “When a
fragmented Court decides a case and no single rationale explaining the result enjoys the
assent of five Justices, ‘the holding of the Court may be viewed as that position taken by
those Members who concurred in the judgment on the narrowest grounds....””*?® This
doctrine is known as the “Marks Rule.” Despite the relevance of the Marks Rule to
interpreting fragmented opinions like Rapanos, the agencies’ 2014 Proposed Rule and
preamble do not discuss or even cite to the Marks Rule. The agencies also fail to discuss
any legal principles applicable to determining the controlling legal rule from fractured
opinions like Rapanos. Applying the Marks Rule, Justice Kennedy’s concurrence does
not establish the sole controlling legal standard from Rapanos. Although the 2014
Proposed Rule does not explain why the agencies believe the significant nexus test is the
controlling jurisdictional test from Rapanos, it is possible that the agencies believe that
application of the Marks Rule results in the significant nexus test being the only binding
jurisdictional test from Rapanos. Applying the Marks Rule to Rapanos, the Seventh and
Eleventh Circuits have found that Justice Kennedy’s significant nexus test is the only
controlling 9 2014 jurisdictional test from Rapanos. *?® In U.S. v. Gerke Excavating, the
Seventh Circuit justified this holding on the basis that the “narrowest ground” in the
Rapanos decision under the Marks Rule was Justice Kennedy’s significant nexus test.
The court reasoned that the “narrowest grounds” are those grounds of the decision that
constrain federal jurisdiction the least.**” The court found that the Kennedy test would
find more waters to be jurisdictional than would the plurality’s test, and therefore the
Kennedy test was the narrowest ground for the holding under Marks.*?® The Eleventh
Circuit in U.S. v. Robison took the same analytical approach.*?® The rationale in support
of those holdings was flawed, however, and the agencies would be arbitrary and
capricious in relying on them to find that the Kennedy test is the sole and exclusive
jurisdictional test under Rapanos. The flawed rationale arises from the court’s
interpretation of Marks’s instruction to find the “narrowest grounds” among the opinions
in the majority. The operative Marks language was quoted from Gregg v. Georgia, where
the Court analyzed its prior decision in Furman v. Georgia, 408 U.S. 238 (1972). Furman
addressed the constitutionality of the death penalty applied under a Georgia statute. In a
fractured opinion, the points of law on which the plurality and concurrence agreed
happened to be the least restrictive of federal power. So, too, was the result in Memoirs v.

125 Marks v. United States, 430 U.S. at 193 (quoting Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976) (opinion of
Stewart, Powell, and Stevens, JJ.)).

126 U.S. v. Gerke Excavating, 464 F.3d 723 (7th Cir. 2006); U.S. v. Robison, 505 F.3d 1208 (11th Cir. 2007); see also
U.S. v. Freedman Farms, Inc., 786 F. Supp. 2d 1016 (E.D.N.C. 2011) (finding only significant nexus test may be
used)

2" Gerke, 464 F.3d at 724

128 |d

'# Robison, 505 F.3d at 1219-22.
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Massachusetts, which Marks also discussed.* In Memoirs, six justices of the U.S.
Supreme Court reversed a lower court decision that found a particular novel obscene and
therefore not protected by the First Amendment to the U.S. Constitution. Among the six
justices in the majority, three justices agreed with the lower court’s conclusion that
obscene materials lack constitutional protection. However, the same justices also found
that the lower court’s test for obscenity was too strict and articulated a different test to
determine obscenity. Two other justices concurring in the opinion concluded that the
First Amendment protects all speech, even obscenity. A sixth justice concurred in the
judgment on the grounds that all obscenity other than hardcore pornography is
constitutionally protected. The Marks Court examined these disparate opinions, and
found that the rule announced by the three justices in the majority constituted the
“narrowest grounds” of the decision. Even though the First and Seventh circuits have
cited Marks, Memoirs, and Furman for the proposition that the “narrowest grounds” of a
fractured opinion are the grounds least restrictive of federal jurisdiction, none of those
cases ever addressed which opinion was more or less restrictive of federal authority when
interpreting the phrase “narrowest grounds.” Those cases did not even consider this issue.
The fact that the “narrowest grounds” from those cases resulted in holdings that are less
restrictive of government authority is simply incidental. In fact, the “narrowest grounds”
cannot mean the opinion in the majority that is least restrictive of federal authority. Not
every case involves the question of federal authority. Even in the cases that do, however,
one could just as easily imagine a scenario where the “narrowest grounds” among the
opinions are those that are the most restrictive of federal jurisdiction. By way of example,
consider a hypothetical 5-4 decision where the Supreme Court upholds a federal statute
that prohibits certain types of commercial speech. Four justices in the plurality uphold the
statute on the basis that it survives intermediate scrutiny. The sole concurring justice and
fifth vote for the majority upholds the statute on the basis that it survives strict scrutiny.
The narrowest ground is the concurrence—because every statute that passes strict
scrutiny also passes intermediate scrutiny, but not vice versa. Yet strict scrutiny is more
restrictive of government authority than intermediate scrutiny is. Even if, however, a
decision’s “narrowest grounds” under Marks relates to the scope of federal authority,
some courts have recognized that the narrowest grounds in Rapanos are those that are the
most restrictive of government authority: “given the underlying constitutional question
presented by Rapanos, it seems just as plausible to conclude that the narrowest ground of
decision in Rapanos is the ground most restrictive of government authority (the position
of the plurality)...”** Courts have recognized other reasons why the significant nexus
test cannot be the sole controlling jurisdictional test from Rapanos under the Marks Rule:
“[1]f Justice Kennedy’s test is the single controlling test (as advocated by the Seventh and
Ninth Circuits), there would be a bizarre outcome—the court would find no federal
jurisdiction even though eight Justices (the four members of the plurality and the four
dissenters)—would all agree that federal authority should extend to such a situation.”*%
For example, consider a small wetland that has a continuous surface connection to a

130 Memoirs v. Mass., 383 U.S. 413 (1966).

131 y.S. v. Johnson, 467 F.3d 56, 63 (1st Cir. 2006).
32 1d. at 64.
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continuously-flowing but very small tributary that ultimately empties into the Mississippi
River, 50 miles away. The wetland would likely satisfy the jurisdictional tests articulated
by the Rapanos plurality and dissents, but would probably fail Justice Kennedy’s
significant nexus test since the small wetland does not significantly affect the water
quality of the Mississippi River. It is also possible that the agencies believe that the
Marks Rule gives the agencies a choice to base jurisdiction under either the plurality’s
test or Justice Kennedy’s significant nexus test from Rapanos (it is unclear whether this is
the agencies’ position, since they do not articulate their legal rationale for their Kennedy-
only approach to jurisdiction). Some federal circuit courts of appeal have indeed found
that the agencies may establish jurisdiction on a case-by case basis 19 under either the
plurality’s test or the Kennedy test.'>® Several other federal circuit courts have not
decided which Rapanos test governs.** If the agencies believe that the legal principles
articulated in the cases that allow an “either/or” approach to jurisdiction provide legal
support for the agencies to choose between the Kennedy test and the plurality test as a
foundation for this rulemaking, the agencies must say so, and must defend that choice.
Their failure to do so in the 2014 Proposed Rule is arbitrary and capricious because it
does not give interested parties an opportunity to comment on that decision. For the
reasons discussed in the next section of this comment letter, the Marks Rule does not
support an “either/or” approach to jurisdiction. (p.9-12)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.
The rule is consistent with caselaw. Technical Support Document, I.C.

10.156 Turning back to the Marks analysis, the Marks Rule does not allow courts or agencies to
pick and choose among plurality and concurring opinions in a fractured decision for the
rule of law that the court or agency likes best. The 2014 Proposed Rule indicates that the
agencies are combining the views of the dissenting justices in Rapanos to those in the
majority in order to determine the controlling rule of law from Rapanos.**® But dissenting
opinions are irrelevant under Marks: “the holding is the narrowest position taken by those
members who concurred in the judgment....”** Dissenting judges do not, of course,
concur in the judgment,™” and are not part of the judgment of the court.'*® Therefore,

133 The First, Third, and Eighth Circuits have concluded that jurisdiction exists if either Justice Kennedy’s standard
or the plurality’s standard is met. Johnson, 467 F.3d at 66; U.S. v. Donovan, 661 F.3d 174, 176 (3rd Cir. 2011); U.S.
v. Bailey, 571 F.3d 791, 798-99 (8th Cir. 2009).

34 The Second, Fourth, Fifth, Sixth, and D.C. Circuits have not decided which Rapanos test governs. See Cordiano
v. Metacon Gun Club, Inc., 575 F.3d 199 (2nd Cir. 2009); Precon Dev. Corp. v. United States Army Corps of Eng ’rs,
633 F.3d 278, 296 (4th Cir. 2011); United States v. Roberts, 830 F. Supp. 2d 372, 379 (M.D. Tenn. 2011); U.S. v.
Lucas, 516 F.3d 316, 326-27 (5th Cir. 2008); U.S. v. Cundiff, 555 F.3d 200, 210-13 (6th Cir. 2009); King v. Palmer,
950 F.2d 771, 783 (D.C. Cir. 1991) see also Donovan, 661 F.3d at 182 n. 7 (collecting cases from the Fourth, Fifth,
Sixth, and Ninth Circuits and noting “[s]everal Circuit Courts of Appeals have expressly reserved the issue of which
Rapanos test or tests, governs CWA enforcement actions.”). See also Northern California River Watch v. City of
Healdsburg, 496 F.3d 993, 1001 (9th Cir. 2007) (applying Kennedy’s approach but not ruling out plurality).

135 United States v. Garcia, 413 F.3d 201, 232 n.2 (2d Cir. 2005) (Calabresi, J., concurring)

" Marks, 430 U.S. at 193.

37 Gibson v. American Cyanamid Co., -- F.3d --, 2014 WL 3643363, at *17 (7th Cir. July 24, 2014); Robison, 505
F.3d at 1221 (“We are controlled by the decision of the Supreme Court. Dissenters, by definition, have not joined
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under Marks, “the positions of dissenting jud%es ‘are not counted in trying to discern a
governing holding from divided opinions.”**® As the D.C Circuit noted in an en banc
opinion, courts are not “free to combine a dissent with a concurrence to form a Marks
maljority.”140 Some courts have interpreted the Seventh Circuit’s decision in Gerke as
support for including dissenting opinions in determining the holding of Rapanos under
Marks. In Gibson v. American Cyanamid Co.,*** the Seventh Circuit recently revisited its
earlier decision in Gerke, and flatly rejected the notion of adding in the Rapanos
dissenting opinions in a Marks analysis, noting that any discussion of dissents in Gerke
was dicta and unnecessary to resolving the appeal at issue.*** The assertion of jurisdiction
if either the plurality test or the significant nexus test is met is an incorrect reading of
Rapanos for another reason. The adoption of two inconsistent holdings is incorrect under
Marks, which requires that only the plurality and concurring judges’ opinions be
considered to form a single holding.*** Moreover, under Article 111 of the U.S.
Constitution, federal courts are authorized to interpret the law only to the extent that the
opinions they issue are tied to a judgment that resolves an actual case or controversy
under the U.S. Constitution. Dissenting justices have no part in disposing of an actual
case or controversy, so therefore whatever opinions they express as to the controlling rule
of law in the case are without effect.*** (p. 14)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.
The rule is consistent with caselaw. Technical Support Document, 1.C.

10.157 Finally, allowing dissenting justices to determine the controlling rule of law from the case
under an “either/or” test that only four justices would endorse ultimately allows a
nonmajority to establish binding precedent.** In Rapanos, for example, only the four
dissenting justices would apply either the Kennedy test or the plurality test. But neither
the plurality nor Justice Kennedy would apply the other’s test, of course. Four judges—
particularly four dissenting justices—is not a majority. To allow the Rapanos dissent’s
“either/or” approach to prevail would improperly disregard the express intent of the
justices in the majority and would result in a legal standard with which the majority of the

the Court’s decision. In our view, Marks does not direct lower courts interpreting fractured Supreme Court decisions
to consider the positions of those who dissented.”).
138 «Stare decisis does not apply to dissenting opinions.” 18 James Wm. Moore et al., Moore’s Federal Practice
§134.05[2] (3d ed. 2006).
139 Gibson, 2014 WL 3643363, at *17 (interpreting Marks).
140 King, 950 F.2d at 783; see also Bailey, 571 F.3d at 799; Johnson, 467 F.3d at 62-64; Donovan, 661 F.3d at 181-
82
' Gibson, 2014 WL 3643363, at *17.
142

Id.
13 United States v. Garcia, 413 F.3d 201, 232 n.2 (2d Cir. 2005) (Calabresi, J., concurring).
144 See Church of Scientology of Cal. v. United States, 506 U.S. 9, 12 (1992) (Federal courts may not “declare
principles or rules of law which cannot affect the matter in issue in the case before it”); see also Robison, 505 F.3d at
1221.
' Robison, 505 F.3d at 1221
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Supreme Court would not agree. ** In United States v. Robison, the Eleventh Circuit
recognized that “[i]t would be inconsistent with Marks to allow the dissenting Rapanos
Justices to carry the day and impose an ‘either/or’ test, whereby CWA jurisdiction would
exist when either Justice Scalia’s test or Justice Kennedy’s test is satisfied.”**’ Allowing
the dissenters to combine with the plurality or the concurring opinion also violates the
consensus view of the majority of the Justices in Rapanos—that the Corps overstepped
its jurisdictional authority under the Clean Water Act. A proper application of the Marks
Rule requires that among the opinions in the majority, one opinion be a “logical subset”
of the other opinions. The controlling rule of law from Rapanos depends, then, on which
opinion in the majority is a logical subset of the other opinion. Several courts have
recognized that a judgment’s “narrowest grounds” means that one opinion in the majority
must be a “logical subset” of another opinion in the majority. The D.C. Circuit has
interpreted “narrowest grounds” to mean “a common denominator of the Court’s
reasoning: it must embody a position implicitly approved by at least five Justices who
support the judgment.”*® In other words, the holding of a fractured opinion can be
determined under Marks when “the concurrence posits a narrow test to which the
plurality must necessarily agree as a logical consequence of its own, broader position.
Under this framework, one opinion must be a complete subset of the other: Marks is
workable—one opinion can meaningfully be regarded as ‘narrower’ than another only
when one opinion is a logical subset of other, broader opinions. In essence, the narrowest
opinion must represent a common denominator of the Court’s reasoning; it must embody
a position implicitly approved by at least five Justices who support the judgment.*®
Courts routinely hold that Marks does not apply when the plurality or concurring opinion
is not a logical subset of the other:*! “Marks becomes problematic, however, when ‘one
opinion sugporting the judgment does not fit entirely within a broader circle drawn by the
others.””™ In a related context, the D.C. Circuit recognized: When ... one opinion
supporting the judgment does not fit entirely within situations where the various opinions
supporting the judgment are mutually exclusive, Marks will turn a single opinion that
lacks majority support into national law. When eight of nine Justices do not subscribe to a
given approach to a legal question, it surely cannot be proper to endow that approach
with controlling force, no matter how persuasive it mag/ be. The [Supreme] Court itself
does not appear to apply Marks in cases of this type.' On this basis, the D.C. Circuit has
held that, in a splintered opinion similar to Rapanos, where eight justices other than the
concurring justice did not agree with the rationale expressed in the concurring opinion,
“the concurring opinion is not controlling in this circuit.”*** Instead, the D.C. Circuit
considers the underlying case to determine “which, if any, of the rationales in [the case]

59149

146 See generally Ryan J. Niehaus, Sustaining A Jurisdictional Quagmire(?): Analysis and Assessment of Clean
Water Act Jurisdiction in the Third Circuit, 19 J. Envt’l. & Sustainability L. 473, 493 (Spring 2013).

147 Robison, 505 F.3d at 1221.

148 King, 950 F.2d at 781.

191d. at 782

10 |d. at 784-85.

L d. at 781.

152 Bailey, 571 F.3d at 798 (citing King, 950 F.2d at 782).

153 King, 950 F.2d at 782 (emphasis added); see also United States v. Epps, 707 F.3d 337, 349 (2013).

>4 Epps, 707 F.3d at 351
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is persuasive.”* In Rapanos, neither Justice Kennedy’s concurrence nor the plurality
opinion is a logical subset of the other.'*® In fact, both justices heavily criticized the
other’s approach.'®” There are several examples of waters that may be found
jurisdictional under the plurality’s test, but not under Kennedy’s test, and vice-versa.*®
For example: Justice Kennedy’s test would find jurisdiction over wetlands adjacent to
navigable waters regardless of a surface connection between the wetland and the
navigable water, whereas the plurality’s test would find jurisdiction over wetlands that
have a continuous surface connection to the navigable water. The plurality’s test would
find jurisdiction over non-navigable tributaries to navigable waters only if such
tributaries are relatively permanent. Justice Kennedy’s test for jurisdiction has no such
criterion. Under the agencies’ interpretation of Justice Kennedy’s test as described in the
2014 Proposed Rule, “other waters” that are geographically remote from navigable
waters could be deemed jurisdictional if they, together with other nearby waters, have a
significant nexus to a navigable water. The plurality’s test would not find jurisdiction
over such waters. A continuously-flowing stream that carries a low volume of water to a
downstream navigable water may lack a significant nexus with that downstream water,
and therefore may not be jurisdictional under Kennedy’s test, but would be jurisdictional
under the plurality’s test because it is a relatively permanent tributary to a navigable
water.'®® Because neither jurisdictional test is a “logical subset” of the other, neither
opinion standing alone is the exclusive controlling rationale under Marks.*® (p.15-17)

Agency Response:  The Courts of Appeals that have considered this issue have not
adopted the position that jurisdiction exists only where both the plurality’s and
Justice Kennedy’s standards are satisfied. Technical Support Document, 1C. All
nine of the United States Courts of Appeals to have considered “the narrowest
grounds” under Marks have stated that Justice Kennedy’s significant standard may
be used to establish applicability of the CWA. The rule is consistent with caselaw.
Technical Support Document, 1.C.

10.158 For the past seven years, the United States has—in permitting decisions, litigation, and in
official regulatory guidance—interpreted Rapanos to convey jurisdiction when either
Justice Kennedy’s or Justice Scalia’s test is met.'®! Although this interpretation of

155 Id

156 See, e.g., Bailey, 571 F.3d at 798 (There is “little overlap between the plurality’s and Justice Kennedy’s
opinions,” and therefore “it is difficult to determine which holding is the narrowest.”); Cundiff, 555 F.3d at 210
(“[T]here is quite little common ground between Justice Kennedy’s and the plurality’s conceptions of jurisdiction
under the Act, and both flatly reject the other’s view.”); see also Rapanos, 547 U.S. at 756 (Scalia, J., plurality
opinion) (“[Justice Kennedy’s] test simply rewrites the statute.”); id. at 778 (Kennedy, J., concurring) (“[T]he
plurality reads nonexistent requirements into the Act.”).

57 Rapanos, 547 U.S. at 753-54 (Scalia, J., plurality opinion); id. at 768-76 (Kennedy, J., concurring).

158 See, e.g., Johnson, 467 F.3d at 64 (“The cases in which Justice Kennedy would limit federal jurisdiction are not a
subset of the cases in which the plurality would limit jurisdiction”).

159 Johnson, 467 F.3d at 64; Rapanos, 547 U.S. at 769 (Kennedy, J., concurring) (under plurality’s test, “[t]he merest
trickle, if continuous, would count as a ‘water’ subject to federal regulation”); see also id. at 776-77.

190 See, e.g., Epps, 707 F.3d at 350; Cundiff, 555 F.3d at 209 (“[w]here no standard put forth in a concurring opinion
is a logical subset of another concurring opinion (or opinions) that, together, would equal five votes, Marks breaks
down.”).

1%12007 Guidance at 3; 2008 Guidance at 3.
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Rapanos is itself erroneous, the agencies fail to explain their basis for dispensing with
that interpretation and taking a very different approach in the 2014 Proposed Rule.
Without any—Iet alone an adequate—reasoned explanation for adopting this new
interpretation of Rapanos, the agencies’ 2014 Proposed Rule is arbitrary and capricious.
Deference is particularly inappropriate here given the agency’s change in its position of
the last seven years. The agencies cannot simply eschew any responsibility for their 2008
Guidance by claiming the guidance did not impose legally binding requirements on EPA,
the Corps, or the regulated community.*®%(p. 35-36)

Agency Response:  The agencies explained their rationale for the rule as compared
to the 2008 Guidance. Technical Support Document, 1.C.

Ohio Oil and Gas Association (Doc. #15122)

10.159 The last Supreme Court ruling to address what is a "water of the United States” was
provided in Rapanos v. United States, 547 U.S. 715 (2006). Although there was no
majority decision provided by the Court, there was a plurality decision. Chief Justice
Roberts, along with Justices Scalia, Thomas and Alito, provided a plurality opinion.
Justice Kennedy provided a concurring opinion. It appears that the proposed rule attempts
to pick and choose between these two opinions (the plurality opinion and the Kennedy
opinion). The agencies must implement the plurality decision and implement both the
plurality opinion and the Kennedy opinion. The agencies cannot pick and choose what
they like from one opinion and ignore the other opinion. For instance, the plurality
opinion made clear that intermittent or ephemeral water that flows through channels and
channels that periodically allow drainage of rainfall are not waters of the United States.
Id. 739 (citing Chevron v. NRDC 467 U.S. 837, 843 (1984). Yet, the proposed rule
attempts to use the Kennedy "significant nexus" test to provide that these exact waters
(ephemeral channels or periodic flows) do qualify as waters of the United States. The
agencies must define what qualifies as a water of the United States by using both
opinions — the entire plurality decision. (p. 2-3)

Agency Response:  The Courts of Appeals that have considered this issue have not
adopted the position that jurisdiction exists only where both the plurality’s and
Justice Kennedy’s standards are satisfied. Technical Support Document, 1C. All
nine of the United States Courts of Appeals to have considered “the narrowest
grounds” under Marks have stated that Justice Kennedy’s significant standard may
be used to establish applicability of the CWA. The rule is consistent with caselaw.
Technical Support Document, 1.C.

1622008 Guidance at 4, n.17. The 2008 Guidance, which interpreted Rapanos broadly, was a legislative rule. The
June 2007 Guidance was subject to public notice and comment as would a rulemaking: EPA and the Corps received
over 66,000 public comments, and revised the Guidance in 2008 after considering these comments. 2008 Response
to Comments at 1. The entire purpose of the 2008 Guidance was to “ensure that jurisdictional determinations,
permitting actions, [administrative enforcement actions,] and other relevant agency actions are consistent with the
[Rapanos] decision and supported by the administrative record.” 2008 Guidance at 3, 4. Further, the agencies issued
the guidance “to ensure nationwide consistency, reliability, and predictability in [their] administration of the
statute.” 2008 Guidance at 3, 4. The 2008 Guidance did not merely interpret Rapanos, but established new policy
positions that the agencies would treat as binding when making jurisdictional determinations. Labeling the agencies’
action as “guidance” does not make it so and does not change the fact that this was a legislative rule.
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Sinclair Oil Corporation (Doc. #15142)

10.160 Case law prior to Rapanos sets clear limits on the extent of "waters of the United States."
In 1974, the Corps promulgated regulations which defined "waters of the United States"
using the traditional judicial interpretation of navigable waters under the Rivers and
Harbors Act. **See Rapanos, 547 U.S. at 723. Shortly thereafter, several environmental
groups sued and the district com1 for the District of Columbia enjoined this regulatory
definition as "too narrow."'®* Id. at 724. In response, in 1977, the Corps adopted new
regulations which defined "waters of the United States" broadly, extending jmisdiction
under the CWA to the practical extent of Congress' authority under the Commerce
Clause. See 42 Fed. Reg. 37,144.

The Supreme Court subsequently delineated the scope of jurisdictional waters in United
States v. Riverside Bayview Homes, where the Court rnled that wetlands abutting a
navigable water met the definition of"waters of the United States” under the CW A. 474
U.S. 121, 133 (1985). Following the decision in Riverside Bayview Homes, the Agencies
continued to interpret "waters of the United States" as extending to the limit of Congress'
Commerce Clause authority. It is important to note, however, that the Court did not
endorse the Agencies' position that the definition of "waters of the United States" must
extend federal jurisdiction to the limit of congressional authority under the Commerce
Clause. Id. at 133. Instead, the Court took a more tempered approach, stating that
"Congress evidently intended to repudiate limits that had been placed on federal
regulation by earlier water pollution control statutes and to exercise its powers under the
Commerce Clause to regulate at least some waters that would not be deemed 'navigable'
under the classical understanding of that term." Id.

Nearly two decades later, the Supreme Court once again took up the definition of "waters
of the United States," holding that the definition did not include "ponds that are not
adjacent to open water." SWANCC, 531 U.S. 159. In reaching its decision, the Comi
found that a permissible definition of "waters of the United States" avoids "the significant
constitutional and federalism questions raised" by a definition extending the scope of
jurisdiction to the limits of Congress' Commerce Clause authority. Id. at 174. The Comi
noted that "[w]here an administrative interpretation of a statute invokes the outer limits of
Congress' power, we require a clear indication that Congress intended that result.” 1d. at
172. The Court found no evidence of such a clear intent from Congress in passing the
CWA, and thus determined that an interpretation of "waters of the United States" that
pushed the definition to the limits of Congress' Commerce Clause Authority was not

183 The Corps stated that the terms "navigable waters of the United States” under the Rivers and Harbors Act and
"navigable waters" under the CW A "should be treated synonymously" and defined the terms as "those waters of the
United States which are subject to the ebb and flow of the tide, and/or are presently, or have been in the past, or may
be in the future susceptible for use for purposes of interstate or foreign commerce.” 39 Fed. Reg.12, 112 and 12, 119
184 That court ruled that Congress intended to assert “federal jurisdiction over the nation's water to the maximum
extent permissible under the Commerce Clause of the Constitution.” Natural Resource Defense Col111sel, Inc. v
Callaway, 392 F.Supp. 685, 686 (D. D.C. 1975). The Supreme Court subsequently rejected this analysis in
SWANCC, 531 U.S. 159, when it held that it did not need to analyze whether Congress could exercise authority over
the ponds at issue under the Conunerce Clause because the CWA was "written to avoid the significant constitutional
and federalism questions raised by" that interpretation. 531 U.S. at 174.
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allowed. Id. at 173-17 4. In short, the Court held that the scope of "waters of the United
States" is narrower than the limits of Congress' Commerce Clause authority.

In its decisions in Riverside Bayview and SWANCC, the Court provided the Agencies
with clearly demarcated sideboards within which the definition of "waters of the United
States" must fall: the definition must be broader than traditional navigable waters and
must be narrower than the limits of Congress' authority to regulate under the Commerce
Clause. In practical terms, the two decisions leave the boundary between land and water
somewhere between wetlands physically abutting a traditional navigable water and
isolated, intrastate ponds whose only connection to traditional navigable waters was their
use by migratory birds.

It is only between these margins that any confusion exists and to which the Agencies'
clarification in the proposed rule is appropriately directed. However, one of the primary
problems with the proposed rule is that it divorces the concept of "significant nexus"
from the Commerce Clause analysis from which it originated. The Agencies should
reevaluate the legal basis for the proposed rule and clarify that neither the plurality nor
Justice Kennedy's opinion in Rapanos removed the limits placed on the Agencies'
jurisdiction by the Court's decisions in Riverside Bayview Homes and SWANCC. (p. 5-6)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Illinois Coal Association (Doc. #15517)

10.161 Despite the Agencies' assertions, it is clear that, if finalized as proposed, the Proposed
Rule would substantially expand the scope and reach of the CWA to waters that
historically have not been regulated. In particular, the Proposed Rule would make
jurisdictional all tributaries, regardless of flow and duration, as well as all adjacent
waters, broadly defined to include waters with a shallow hydrologic or subsurface
connection, even where separated by uplands or wholly man-made features. These are not
insignificant changes. Rather, when combined with broad and unlimited theories of
connectivity, they constitute abrupt and arbitrary deviations from longstanding regulatory
meanings. We fail to see how such sweeping changes align with the Agencies' purported
goal of promoting clarity and consistency. In any event, whatever the Proposed Rule
might have accomplished in terms of added clarity is undone by the fact that it rests on an
erroneous assertion of jurisdiction that runs afoul of the seminal Supreme Court holdings
in Solid Waste Agency of N. Cook County v. Us. Army Corps ofEngr’'s, 531 U.S. 159
(2001) ("SWANCC") and Rapanos v. United States, 547 U.S. 715 (2006). Indeed, though
the Agencies provide lip service to Justice Kennedy's concurrence in Rapanos, the
Proposal fails to comply with his basic admonition that the connection between a
regulated site and traditionally navigable water must be substantial in order to establish
jurisdiction. Rapanos, 547 U.S. at 778780,782.

Congress explicitly sought to limit federal jurisdiction under the CWA to only certain
"navigable" "waters of the United States." See 33 U.S.C. §§ 1311(a), 1342(a) and
1362(7). This clearly underscores the fact that certain other waters necessarily fall
beyond the Act's reach. See 33 U.S.C. 8§ 1311(a), 1342(a) and 1362(7). Over the last
several decades the U.S. Supreme Court has sought to provide meaning to the concept of
"waters of the U.S." and has shed light on where, along the continuum of the landscape,
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from wet to dry land, the federal government's authority under the Act must begin and
end. See generally, United States v. Riverside Bayview Homes, 474 U.S. 121 (1985);
SWANCC, 531 U.S. 159; and Rapanos, 547 U.S. 715. And although that line in the
landscape has, in some cases, proven to be difficult to ascertain, here it is clear that the
Agencies' attempts to exert ever increasing control over an ever decreasing volume of
water would push this line far beyond the point where the term "navigable” retains any
meaning. It goes without saying that Congress did not intend for this definition to be
subsequently read out of the CWA by agency regulation. (p. 5)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A.,B.,and C

Independent Petroleum Association of New Mexico (Doc. #15653)

10.162 It is IPANM’s position, as well as that of several other associations that the plurality
opinion of Rapanos should govern implementation of the Clean Water Act “waters of the
United States.” The agencies have over-stated the Kennedy standard which clearly only
applies to wetlands, to apply the standard to waters which tenuous nexus results in
impermissibly expanding the proposed definition beyond the scope of the Clean Water
Act. (p. 9)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, I.C.

Marcellus Shale Coalition (Doc. #18880)

10.163 The Clean Water Act was enacted pursuant to Congress's authority to regulate interstate
commerce under Article I, section 8 of the U.S. Constitution. Historically, Congress has
used the term "navigable waters" to assert its power to regulate commerce among the
states. This is how Congress enacted the Federal Water Pollution Control Acts, and
ultimately the 1972 version of the Clean Water Act. Thus, the Clean Water Act was not
intended to regulate all waters of the United States, only those associated with commerce
among the states, (33 CFR, Part 328).

As is clear from the historical context of Congress' authority over waters of the United
States, the Agencies proposed regulation goes far beyond what Congress intended when
it enacted the Clean Water Act. For example, the Agencies' proposed definition for "other
waters" violates the Constitution as it extends the authority under the Clean Water Act
beyond the regulation of interstate commerce. Some of these "other waters™ in the
proposed rulemaking purported to be subject to Clean Water Act jurisdiction, are not,
under a proper commerce clause analysis, subject to federal authority. As a result, these
waters fall outside the scope of Congress's, and therefore the Agencies', constitutional
authority."

Moreover, the Agencies proposed a significant nexus test which would result in
regulatory overreach beyond the jurisdiction of the Clean Water Act. This would result in
jurisdiction over features which are not navigable waters and carrying only minor
volumes of flow. This was not what Congress intended and goes beyond even the
broadest interpretation of recent Supreme Court decisions in Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Eng'rs , 531 U.S. 1595 172 (2001)
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(SWANCC), and Rapanos v. United States , 547 U.S. 715 (2006). As majority opinion in
SWANCC held "[T]he term 'navigable' has ... the import of showing us what Congress
had in mind as its authority for enacting the CWA.: its traditional jurisdiction over waters
that were or had been navigable in fact or which could reasonably be so made."

The Agencies' attempt to address both SWANCC and Rapanos must be based upon the
clear constitutional limits under which they operate. The proposed rule, as currently
written, clearly exceeds Congress' commerce power over navigation and wholly ignores
those limits recognized by the Supreme Court. (p. 1-2)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Snyder Associated Companies, Inc. (Doc. #18825)

10.164 EPA has indicated this proposed rulemaking is for clarification. However, there is no
regulatory failure that justifies this proposed rulemaking. In fact, on two separate
occasions, (SWANCC and Rapanos), the Supreme Court has ruled against this type of
agency efforts. (p. 1)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, I.C.

Halliburton Energy Services, Inc. (Doc. #19458)

10.165 The Agencies’ categorical assertion of jurisdiction over tributaries and adjacent waters is
inconsistent with Supreme Court precedent. As noted above, the proposed definition of
tributaries captures non-adjacent, non-navigable tributaries of limited flow on a per se
basis based on a blanket generalization that tributary systems are (of course and
unsurprisingly) at some level connected to navigable waters. The Agencies assert that this
connectivity constitutes a “significant nexus” for tributary systems as a whole. But even
Justice Kennedy’s concurring opinion in Rapanos does not support this new and
expansive definition of tributary that reaches to the most remote and ephemeral stretches
of the hydrological system.

In fact, Justice Kennedy’s opinion is replete with language demonstrating that he did not
contemplate that all tributaries would be considered jurisdictional. For example,
according to Justice Kennedy, the CWA does not go so far as to establish federal
jurisdiction “whenever wetlands lie alongside a ditch or drain, however remote and
insubstantial, that may eventually flow into traditional navigable waters.”'® He further
explained that an OHWM standard for what constitutes a “tributary” presumably
provides a rough measure of the volume and regularity of flow, and so “assuming it is
subject to reasonably consistent application” [but citing a study suggesting otherwise], “it
may well provide a reasonable measure of whether specific minor tributaries bear a
sufficient nexus with other regulated waters to constitute ‘navigable waters’ under the
[CWA].”166 Moreover, Justice Kennedy stated that a “[m]ere hydrological connection
should not be sufficient [to establish jurisdiction] in all cases; the connection may be too

19547 U.S. at 778 (Kennedy, J., concurring).
166 1d. at 781 (emphasis added).
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insubstantial for the hydrological linkage to establish the required nexus with navigable
waters as traditionally understood.”*®’

Moreover, under the Agencies’ construct, the extension of CWA jurisdiction to all
tributaries no matter how ephemeral in nature automatically gives the Agencies
jurisdiction over all wetlands and water bodies considered to be adjacent to these
“tributaries” under the Agencies’ expansive definition. However, Justice Kennedy made
clear that such blanket assertions of jurisdiction go too far:

[T]he breadth of this standard [i.e., the use of an OHWM alone to establish
jurisdiction over a tributary] — which seems to leave wide room for regulation of
drains, ditches, and streams remote from any navigable-in-fact water and carrying
only minor water volumes toward it — precludes its adoption as the determinative
measure of whether adjacent wetlands are likely to play an important role in the
integrity of an aquatic system comprising navigable waters as traditionally
understood. Indeed, in many cases wetlands adjacent to tributaries covered by this
standard might appear little more related to navigable-in-fact waters than were the
isolated pools held to fall beyond the Act’s scope in SWANCC.*%®

The proposed rule ignores these limits on federal jurisdiction. Instead, the Agencies are
attempting to hurdle these statutory limits, as interpreted by the Supreme Court, by
latching onto the concept of a “significant nexus,” untethering it from the underlying
opinions, and using aggregation to avoid any specific analysis or reasonable limits, such
as breaks in the OHWM. The proposed definition of tributaries reaches too far and
therefore is not supported by the CWA. (p. 9-10)

Agency Response:  The rule narrows the waters that meet the definition of
tributary by requiring both a bed and banks and another indicatory of ordinary
high water mark. Preamble 1V, and, Technical Support Document I.C. Consistent
with Justice Kennedy’s opinion, the rule is based on the agencies’ careful
examination of the science and the law to make a determination of significant nexus
for covered tributaries. Preamble, 111 and IV and Technical Support Document,
I.C. and VII.

10.166 The Agencies’ failure to recognize the limits of federal jurisdiction over isolated waters is
even more pronounced. Before SWANCC, the Agencies asserted jurisdiction to the full
reach of the Commerce Clause of the U.S. Constitution, including waters visited by
migratory birds such as the isolated pond at issue in the case. In SWANCC, the Supreme
Court not only held that “the ‘Migratory Bird Rule’ is not fairly supported by the
CWA™ and “exceeds the authority granted to respondents under § 404(a) of the
CWA,”"° but expressly explained at least one firm limit on jurisdiction imposed by the
CWA:

187 1d. at 786.

168 1d. at 781-82.
189531 U.S. at 167.
1701d, at 174.
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In order to rule for the respondents here, we would have to hold that the
jurisdiction of the Corps extends to ponds that are not adjacent to open water. But
we conclude the text of the statute will not allow this.*"*

Consistent with that language, a majority of the Rapanos Court read SWANCC as not
just invalidating the Migratory Bird Rule, but holding that the Agencies cannot assert
jurisdiction over isolated waters under the CWA. In discussing SWANCC, the plurality
opinion states that “we held that ‘nonnavigable, isolated, intrastate waters’ . . . were not
included as ‘waters of the United States.”"? Justice Kennedy’s concurring opinion is
hardly less clear, explaining that “[b]ecause [a significant] nexus was lacking with
respect to isolated ponds, the Court held that the plain text of the statute did not permit
the Corps’ action,”*”® and further referring to “SWANCC’s holding that ‘nonnavigable,
isolated, intrastate waters’ ... are not ‘navigable waters’ . . . i

Thus, as interpreted by the Court, the CWA simply does not extend to isolated waters.
This is a matter of statutory interpretation grounded in the Court’s understanding of the
intent of Congress. The report on connectivity of streams and wetlands to downstream
waters that the Agencies rely on to argue that their broad claims of jurisdiction are
scientifically justified does nothing to alter this understanding of the limits of the statute’s
reach. Therefore, the Agencies’ attempt to apply the significant nexus test to isolated
waters — an application not contemplated by Justice Kennedy — is fundamentally at odds
with the statute as interpreted by the Court. As a result, the Agencies should withdraw the
proposed rule and issue a new proposal that conforms with the intent of Congress as
interpreted by the Supreme Court. (p. 10-11)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Georgetown Sand & Gravel (Doc. #19566)

10.167 EPA has indicated this proposed rulemaking is for clarification. However, there is no
regulatory failure that justifies this proposed rulemaking. In fact, on two separate
occasions, (SWANCC and Rapanos), the Supreme Court has ruled against this type of
agency efforts. (p. 2)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C

Montana Wool Growers Association (Doc. #5843.1)

10.168 The Agencies should allow Congress to determine the Agencies' jurisdiction and duties
by amending the CWA. If the Agencies believe their jurisdiction should be expanded,
they should petition Congress to amend the CWA and offer guidance in that process. The
Agencies' rulemaking power should be used to explain how the Agencies will execute
duties within their jurisdiction, not to redefine the jurisdiction itself. (p. 2)

1 1d. at 168 (first emphasis in original; second emphasis added).

172 Rapanos, 547 U.S. at 726.
3 1d. at 767.
1741d. at 774. See also id. at 782 (referring to “the isolated ponds held to fall outside the Act’s scope in SWANCC™).
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Agency Response:  This rule is promulgated pursuant to Section 501 of the CWA
and is consistent with the statute. Technical Support Document, I.A.

10.169 The Proposed Rule would replace the twelve current regulations defining WOTUS with
twelve nearly identical definitions. Courts are instructed to interpret statutes to give
meaning to each section and each word. Yule Kim, CRS Report for Congress, Statutory
Interpretation: General Principles and Recent Trends, http://fas.org/sgp/crs/misc/97-
589.pdf (Aug. 31, 2008).The same principle applies to interpreting agency rules. To give
meaning to each definition here, courts must consider each definition within the context
of its surrounding regulation and ignore the language in Section (a) of the Proposed Rule,
which says the definition applies to "all sections of the Clean Water Act.” For instance, to
give separate effect to the definition under 40 C.F.R. § 122.2, it must only "apply to parts
122, 123, and 124" of the Code of Federal Regulations, which in turn apply to "sections
318, 402, and 405 of the CWA." If the Agencies intended the Proposed Rule's definition
of WOTUS to apply uniformly throughout the CWA, eleven of the twelve definitions are
"mere surplusage™ and actually impede that interpretation. The Code of Federal
Regulations should include only one definition of WOTUS and specify that the definition
applies to the entire CWA. (p. 12)

Agency Response:  As the agencies stated in the preamble to the proposed rule, the
term “navigable waters” is used in a number of provisions of the CWA, including
the section 402 National Pollutant Discharge Elimination System (NPDES) permit
program, the section 404 permit program, the section 311 oil spill prevention and
response program, the water quality standards and total maximum daily load
programs under section 303, and the section 401 state water quality certification
process. While there is only one CWA definition of “waters of the United States,”
there may be other statutory factors that define the reach of a particular CWA
program or provision.

10.170 The Preamble alternately cites to the United States Code and the Public Law amendments
when referring to the CWA. Even for someone trained in legal research, the mixed
citations make research difficult without a copy of the CWA that provides the United
States Code and Public Law amendment citations simultaneously. The United States
Code is publicly available, easy to access, and easy to use; the Public Law amendments
are not (although they can be accessed in sections or in one PDF on the EPA website).
The Preamble and Proposed Rule should cite only to the United States Code. (p. 12)

Agency Response:  Both citation forms are commonly used to refer to the CWA
and are publicly available.

National Sorghum Producers (Doc. #10847)

10.171 In appraising the proposed rule, we believe it is noteworthy that the EPA and the Corps
acknowledge that the rule would expand their jurisdictional reach, according to the
Congressional Research Service (CRS), despite two separate rulings of the Supreme
Court holding that the federal government had already exceeded its authority under the
Clean Water Act. While we recognize that a majority on the Supreme Court has been
unable to agree on the definition of “waters of the United States”, we believe that
definition provided under the proposed rule would not only run afoul of the plurality
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opinion in Rapanos v. United States but also of Justice Kennedy’s concurring opinion. (p.
1)

Agency Response:  The rule is narrower in scope than the existing rule and
consistent with the decisions of the Supreme Court. Technical Support Document,
I.B. and C. For example, while the existing rule established no limitations of the
scope of tributary, the rule for the first time provides a definition of tributary that
includes the requirement that a water have a bed and banks and another indicator
of ordinary high water mark. Preamble, IV.

United Farm Credit System (Doc. #12722)

10.172 The expanded definition and jurisdiction of WOTUS established by the proposed rule
will significantly increase the risk of litigation against farmers and ranchers. Furthermore,
the costs of such litigation is very expensive and beyond the resources of most farmers
and ranchers. As we have seen, the citizen lawsuits under the Clean Water Act have led
to certain classes of pesticides needing a federal Clean Water Act permit in order to be
applied according to their already federally approved label. Lawsuits using the same logic
will be brought against farmers and ranchers for use of pesticides and fertilizers when
they are used on farms with drainage features. (p. 2-3)

Agency Response:  The agencies have provided an economic assessment of the
rule. Preamble, V, and economic assessment in the docket.

Louisiana Cotton and Grain Association (Doc. #12752)

10.173 The LCGA believes that the proposed rule, as written, goes well beyond the limits set by
Congress and the United States Supreme Court by greatly expanding federal jurisdiction
under the Clean Water Act. The proposed rule fails to reach its goal of clarity, and the
text of the rule invites unpredictable enforcement while providing ample leeway for
federal agencies to assert jurisdiction. The proposed rule, as written, illegally assumes
control over lands and waters that have been and should continue to be under state
jurisdiction. Most importantly, the consequences of the proposed rule will force
Louisiana farmers and landowners out of business, whether it is from endless litigation
caused by the ambiguous guidance of the rule, excessive fines resulting from confusion
created by the loosely written rule, or from overly burdensome permitting procedures
limiting, delaying and preventing activity on private lands. (p. 4)

Agency Response:  The rule provides for increased clarity and certainty.
Preamble, Il and 1V. The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Colorado Farm Bureau (Doc. #12829)

10.174 A proposal to revise the Agencies’ regulations defining “waters of the U.S.” must clearly
identify the limits to CWA jurisdiction articulated by the Supreme Court in SWANCC and
Rapanos. In those cases, the Supreme Court rejected the notion that CWA jurisdiction
extends to nonnavigable, isolated, intrastate waters or to any area with a hydrologic
connection to navigable waters. The Court disagreed with the Agencies’ “land is waters”
approach. (p. 8)
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Agency Response:  The rule provides for increased clarity and certainty.
Preamble, Il and IV. The rule is consistent with decisions of the Supreme Court.
Technical Support Document, I.C.

Bayless and Berkalew Co. (Doc. #12967)

10.175 The Supreme Court has reaffirmed the Act’s limits in stating that remote and
insubstantial waters that eventually may flow into navigable waters do not qualify for
regulation. This would be descriptive of almost all “tributaries” in Arizona, yet the EPA
has ignored both representative government and judicial review and through
implementation of this rule will dictate all land-use across the entire country regardless.

Congress wrote many exemptions to prevent federal permit requirements for farming;
however, Congress used language that assumed farming happens on land, not in
WOTUS. By defining land to be WOTUS, the rule would result in federal permit
requirements for countless farming and ranching activities nationwide. (p. 5)

Agency Response:  The rule is consistent with decisions of the Supreme Court.
Technical Support Document, 1.C. The agencies disagree that Congress used
language that assumed farming happens on land. To the contrary, Section 404(f)
exempts specified discharges of dredged and fill material to waters of the United
States from requiring permits; it does not exempt the waters into which those
discharges occur from the definition of waters of the United States.

Pershing County Water Conservation District (Doc. #12980)

10.176 In the Federal Register filing, the EPA states that these rules are away of clarifying and
codifying the rulings in a number of recent United States Supreme Court decisions on this
issue. It is the District's contention that the very opposite is in fact true. While the EPA
contends that the rules are consistent with the rulings of the Supreme Court, the Court in
each cited case has limited the jurisdiction of the EPA in cases where they tried to assert
their jurisdiction over water they should not have. Yet, somehow the EPA attempts to use
such decisions to expand their jurisdiction once again. (p. 3)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C

Nebraska Cattlemen (Doc. #13018.1)

10.177 The proposed rule represents the EPA and the U.S. Army Corps of Engineers (Corps)
interpretation of the current jurisdictional reach of the CWA. The proposed rule will
supersede a 2003 Joint Memorandum which provided clarifying guidance on the Supreme
Court’s Solid Waste Agency of Northern Cook County v. US Army Corps of Engineers
(SWANCC) and a 2008 Joint Guidance memo issued after another Supreme Court case of
Rapanos v. United States (Rapanos). Both of those cases involved wetlands issues with
the Corps under 8404.

As noted, the proposed rule addresses the definition of “waters of the United States” for
all CWA purposes. And yet, the model for the regulatory approach here is the Existing
Guidance which was limited on its face to 8404 determinations.

One stated purpose of the proposed rule is to reduce the use of the Corps’ Wetlands
Delineation Manual of 1987 and its supplements. The Manual is the tool the agencies use
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to determine whether water bodies are subject to CWA jurisdiction on a case-by-case
basis. Case-by-case determinations using the Manual are frequently difficult, time
consuming, and bureaucratic. (p. 7)

Agency Response:  While the Supreme Court decisions were in the context of
section 404 permitting, the decisions addressed the definition of “waters of the
United States” that applies to the Clean Water Act. That said, there may be other
statutory factors that define the reach of a particular CWA program or provision.
It is not the stated purpose of the rule to reduce the use of the delineation manual.
The rule does not change the definition of wetland and does not address or change
use of the delineation manual.

10.178 The proposed rule does codify existing policies and categorically exempt areas from
federal CWA jurisdiction in a specific listing of the policies and areas. However, the net
effect of the proposed rule is that never before regulated smaller and more remote
upstream bodies of water will fall with certainty within federal CWA jurisdiction. It is the
position of Nebraska Cattlemen that the proposed rule has expanded the jurisdiction of
the CWA to waters that the Supreme Court has ruled are beyond its scope. (p. 9)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute and caselaw. Technical Support Document, I.A., B., and
C.

North Dakota Soybean Growers Association (Doc. #14121)

10.179 The North Dakota Soybean Growers Association refutes the agencies’ reliance on the
Rapanos interpretation and the alleged version of “significant nexus” by Justice Kennedy
in particular, because, either separate or combined, they do not provide valid legal
justification for the expansive redefinition of WOTUS in the proposed rule. In fact we
believe that the agencies’ rationale stands in direct contrast to Justice Kennedy’s actual
opinion in Rapanos as well as his (and the majority) opinion rendered in Riverside
Bayside Homes and SWANCC. The court has consistently upheld the states’ right to
regulatory jurisdiction that is prescribed in the CWA. (p. 4)

Agency Response:  The rule is consistent with the statute and Supreme Court
decisions. Technical Support Document, I.A. and C.

Sugar Cane Growers (Doc. #14283)

10.180 The Clean Water Act makes clear that Congress chose to “recognize, preserve, and
protect the primary responsibilities and rights of the States.” 33 U.S.C. § 1251(b).
Congress chose not to stretch — and then exceed — the outer limits of its powers under the
Commerce Clause. See id. The proposed rule would do precisely that which Congress
chose not to do itself. (p. 5)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Wyoming Farm Bureau Federation (Doc. #14406)

10.181 WyFB questions if EPA and the Corps have the legal authority to go forward with these
proposed rules. Changing the definition of Waters of the U.S. seems to go against U.S.
Supreme Court rulings and the intent of the U.S. Congress. Others, such as American
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Farm Bureau Federation, have covered the legal issues at the federal level so WyFB will
defer to their comments and lend strong support to those comments. (p.1)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

LeValley Ranch, Ltd. (Doc. #14540)

10.182 We are also disappointed in the proposed rule’s lack of clarity due to ambiguous or
undefined terms and phrases. As it stands, it is extremely unclear how far the agencies
intend federal jurisdiction to extend and if taken to the maximum extent possible the
proposed rule wraps in virtually every feature across the nation, which contravenes not
only the CWA itself but also the Commerce Clause of the U.S. Constitution. This is very
troublesome for Colorado and those states downstream that rely on water originating in
Colorado. (p. 5)

Agency Response:  The rule is not vague and is consistent with the statute and the
Constitution. Technical Support Document, I1.A., B., and C.

California Association of Winegrape Growers (Doc. #14593)

2

10.183 Notwithstanding various interpretations on the definition of “waters of the United States,’
U.S. Supreme Court precedent to date is clear that a fundamental limit on the Corps’ and
the EPA’s jurisdiction under the CWA is the “reasonableness” of a jurisdictional
determination, particularly in light of the outer limits of congressional and executive
power under the Commerce Clause and the basic principles of federalism that are the
foundation for our system of government. (p. 6)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

10.184 We believe the proposal errs by looking only to the most favorable language in the law as
the basis for justification, leaving out the limiting requirements. A full statement of the
law limits jurisdiction more narrowly than in the proposal. For example, the proposal
ignores the touchstone requirement of navigability. This constitutes a key omission and is
a fundamental tenet of Congressional intent. As a result EPA reaches faulty conclusions
that don’t meet Supreme Court standards for jurisdiction, and the proposed rule
misapplies the significant nexus test of significant and substantial. (p. 10)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

American Soybean Association (Doc. #14610)

10.185 With this rule, EPA risks taking federal action that stretches the limits of Congress’s
commerce power by adopting the wrong Rapanos test — the Kennedy “nexus” test —and
applying it nationwide. This nexus test has been applied by a few U.S. Circuit Courts of
Appeal, but is not the law of the land. Indeed, the nexus test is so vague that it is no
surprise that courts and agencies are finding it difficult to apply in actual hydrological
settings. (p. 3)

Agency Response:  The rule is not vague and is consistent with the statute and the
Constitution. Technical Support Document, I.A., B., and C.
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National Alliance of Forest Owners (Doc. #15247)

10.186 The Agencies improperly fail to give weight to the Rapanos plurality’s holding
and instead tailor the Proposed Rule to meet Justice Kennedy’s concurring
opinion and dissent. The proposed rule improperly assumes that Justice
Kennedy’s opinion in conjunction with the dissenting opinion provide the
jurisdictional guideposts, when in fact, Justice Kennedy’s concurrence places
important limits on jurisdiction and should be considered in concert with the
plurality opinion. The Agencies do not shy away from the fact that they have
tailored the proposed rule to what Justice Kennedy and the four dissenting
Justices would accept as a permissible exercise of Clean Water Act authority. For
example, the Agencies attempt to justify their categorical assertion of jurisdiction
over all tributaries by arguing that such an approach is “consistent with Rapanos
because five Justices did not reject the current regulations that assert jurisdiction
over nonnavigable tributaries of traditional navigable waters and interstate
waters.” The Agencies, however, must reel in their jurisdictional reach through
regulations that align with the actual result in Rapanos, which rejected the Corps’
jurisdictional overreach and placed important limits on the scope of federal CWA
jurisdiction. The Agencies must also interpret Rapanos in a manner that is
consistent with the Supreme Court’s direction in Marks v. United States regarding
the interpretation of fractured opinions.'” In Marks, the Supreme Court explained
that “[w]hen a fragmented Court decides a case and no single rationale explaining
the result enjoys the assent of five Justices, the holding of the Court may be
viewed as that position taken by those Members who concurred in the judgment
on the narrowest grounds.”*"°As such, the Agencies must look to both the
plurality opinion and Justice Kennedy’s concurring opinion to find a common
holding because those are the only opinions that actually concurred in the
judgment. The Agencies must not rely solely on Justice Kennedy’s opinion, and
they certainly cannot combine Justice Kennedy’s opinion and the dissenting
opinion to arrive at a “holding” under Marks. (p. 6-7)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.
The rule is consistent with caselaw. Technical Support Document, I.C.

Ranchers - Cattlemen Action Legal Fund USA (Doc. #15440)

10.187 The Proposed Rule undermines the Constitution’s balance of powers by substituting the
more restrictive jurisdictional constraints established by Congress with a standard
employed by the judiciary branch to decide a narrow, fact-specific case, thereby
rendering the Proposed Rule arbitrary and capricious. Congress limited EPA et al.’s
jurisdictional scope under the Clean Water Act by declaring that scope to be “navigable
waters.” 79 Fed. Reg., at 22,191. As mentioned above, regulatory creep and fact-specific

175 See 430 U.S. 188 (1977).
76 1d. at 193.
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case law has resulted in the agencies’ assertion that its jurisdiction has increased
somewhat beyond what are viewed traditional navigable waters.

Importantly, the agencies’ unilaterally effected those expansions without any Congress-
enacted amendments to the Clean Water Act, through regulations codified in 1986 and by
the deference certain courts granted EPA et al. when deciding complaints under the Clean
Water Act. At least that was the case until recently when two U.S. Supreme Court
decisions effectively halted EPA et al.’s crusade to continually expand their control over
waters never contemplated by Congress. (p. 5)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

Multiple Agricultural Associations (Doc. #16357.1)

10.188 The Agencies repeatedly state throughout the preamble and in their marketing campaign
that the proposal merely codifies longstanding agency practice. We have no doubt that
the Agencies have asserted broad jurisdiction over waters outside the proper scope of the
CWA in the past. Such agency practice, however, does not legitimize the proposed
overbroad assertion of jurisdiction. The Agencies’ expansive assertions of jurisdiction
have been debated and litigated for decades. With a few notable exceptions, the Agencies
have largely escaped judicial review of their unlawful assertions of jurisdiction because
of their insistence (upheld by some courts) that jurisdictional determinations are not
subject to judicial review. Only in cases where EPA brought (or threatened in the case of
the Sackett litigation) an enforcement action could a landowner challenge the Agencies’
assertion of jurisdiction in court.!’” After decades of evading judicial review, the
Agencies now appear to believe that unchecked past agency practice validates the
proposed rule. It does not. (p. 18)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute and caselaw. Technical Support Document, I.A., B., and
C.

10.189 The vagueness of the proposed rule as described above also creates a Due Process
problem because of the heavy civil fines and criminal penalties carried by the CWA.
Civil and administrative penalties can equal $37,500 per day, per violation 33 U.S.C. §
1319(d),(g) (last adjusted to reflect inflation at 78 Fed. Reg. 66,843). A “knowing”
violation carries potential criminal penalties of up to $100,000 and six years in jail time.
Id. at 8 1319(c)(2). Even a “negligent” violation can result in fines of $50,000 per day
and two years in jail. Id at § 1319(c)(1). The permit application process also presents
further peril: a false statement, representation or certification can bring fines up to
$20,000 per day and four years in jail. Id. at §1319(c)(4). (p.21)

Agency Response:  The rule is not vague and meets Constitutional due process
requirements. Technical Support Document, 1.C.

10.190 Instead of providing clarity and certainty so that law abiding farmers can understand and
comply with the law, the proposed rule categorically defines “waters of the U.S.”

7 Sackett v. EPA, 132 S. Ct. 1367 (2012).
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amorphously, turning on so many vague terms that no one can know what conduct is
criminal and what conduct is lawful. Yet an incorrect guess can result in criminal liability
and even incarceration. Consequently, the rule violates the basic Due Process
requirement that criminal statutes provide a fair warning that the common world will
understand. United States v. Bass, 404 U.S. 336, 348 (1971). As proposed, there is little
in the rule that the “common world” will understand—indeed most of the preamble and
even the regulatory text is scientific jargon. No farmer, or any other landowner, can
reasonably be expected to understand and carry out scientific determinations (such as the
identification of an OHWM, or the distinction between an ephemeral stream and an
erosional feature, or the aggregate impact of all “similarly situated” features in “the
region”) that agency officials themselves find daunting. (p. 22)

Agency Response:  The rule is not vague and meets Constitutional due process
requirements. Technical Support Document, I.C.

10.191 In addition, decades of Supreme Court precedent have established that “ambiguity
concerning the ambit of criminal statutes should be resolved in favor of lenity.” Rewis v.
United States, 401 U.S. 808, 812 (1971); United States v. Universal CIT, 344 U.S. 218,
222 (1952) (The courts will “not derive criminal outlawry from some ambiguous
implication.”); United States v. Cardiff, 344 U.S. 174, 176 (1952)(“The vice of vagueness
in criminal statutes is the treachery they conceal either in determining what persons are
included or what acts are prohibited”). Likewise, the Agencies must avoid any regulatory
interpretation that would impose a loss of liberty over terms so vaguely defined. (p. 22)

Agency Response:  The rule is not vague and meets Constitutional due process
requirements. Technical Support Document, I.C.

10.192 The Supreme Court has in recent decisions warned against deferring to agencies’
interpretations of their own vague regulations in situations, like this one, where deference
would “encourage[e] agencies to be vague in framing regulations, with the plan of issuing
‘interpretations’ to create the intended new law without observance of notice and
comment procedures.” Decker v. Nw. Env 't/ Defense Ctr., 133 S. Ct. 1326, 1341 (2013)
(Scalia, J., concurring in part). Put another way, the Supreme Court will not “permit [an]
agency, under the guise of interpreting a regulation, to create de facto a new regulation.”
Chase Bank USA, N.A. v. McCoy, 131 S. Ct. 871, 881 (2011). Yet that is just what EPA
proposes to do here: to issue a hopelessly vague regulation, the concrete meaning of
which it will provide later on, in case-by-case “interpretations” and presumably further
“guidance” without the notice-and-comment procedures mandated by the APA. (p.22-23)

Agency Response:  The rule is not vague and meets Constitutional due process
requirements. Technical Support Document, I.C.

10.193 Indeed, even in cases where there is “no reason to suspect that the [agency’s]
interpretation does not reflect [its] fair and considered judgment” (Chase Bank, 131 S. Ct.
at 881), justices of the Supreme Court have expressed serious doubts about the practice of
deferring to agencies’ interpretations of their own ambiguous regulations under any
circumstances. See Decker, 133 S. Ct. at 1339 (“there is some interest in reconsidering”
Auer deference) (Roberts, C.J., joined by Alito, J., concurring). The reason for those
doubts is evident: When “the power to prescribe is augmented by the power to interpret,”
it encourages agencies “to speak vaguely and broadly, so as to retain a ‘flexibility’ that
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will enable ‘clarification’ with retroactive effect,” turning the motivating rationale for
Administrative Procedure Act (APA) notice-and-comment rulemaking on its head.
Decker, 133 S. Ct. at 1341 (Scalia, J., concurring in part). EPA’s adoption of that suspect
strategy could not be any more obvious than it is in this case. (p. 23)

Agency Response:  The rule is not vague and meets Constitutional due process
requirements. Technical Support Document, I.C.

10.194 The undersigned groups would like to respond to misleading statements made by EPA in
its marketing campaign suggesting that our organizations requested this proposed.*"® For
many years, agricultural organizations and numerous other stakeholders have asked the
Agencies to stop relying on non-binding guidance as a basis for asserting and expanding
federal jurisdiction. WeJouincIy made these comments several times, including in letters
and comments to EPA.Y"® In those materials, agricultural groups and others stressed that:
A proposal to revise the Agencies’ regulations defining “waters of the U.S.” must clearly
identify the limits to CWA jurisdiction articulated by the Supreme Court in SWANCC and
Rapanos. In those cases, the Supreme Court rejected the notion that CWA jurisdiction
extends to nonnavigable, isolated, intrastate waters or to any area with a hydrologic
connection to navigable waters. The Court disagreed with the Agencies’ “land is waters”
approach. A proposed rule should not allow for the watershed aggregation approach
contained in the Agencies’ 2011 draft Guidance. Consistent with SWANCC, the proposed
rule should explicitly state that isolated (or “non-physically proximate”) waters are not
subject to CWA jurisdiction. A proposed rule must not simply adopt confusing legal
standards such as “significant nexus,” but rather establish clear and reasonable
jurisdictional lines to assist the regulated public and regulators in implementing the CWA
on the ground. (p. 26)

Agency Response:  Consistent with Justice Kennedy’s opinion, the rule is based on
the agencies’ careful examination of the science and the law to make a
determination of significant nexus for specified waters and to provide that certain
other waters may be jurisdictional where a case-specific determination has found a
significant nexus. Preamble, 111, and Technical Support Document, 1.B, I.C. and I1.
By identifying waters that are jurisdictional, waters that are not jurisdiction and a
limited set of waters for which case-specific significant nexus analysis is performed
the rule provides and provides for increased clarity and certainty. Preamble, Il and
V.

Pershing County Water Conservation District (Doc. #16519)

10.195 The primary case on this issue is that of Rapanos v. United States.’® This case involved
wetlands near ditches that eventually drain to "traditional navigable waters." The United
States brought suit against certain private individuals for backfilling some of the wetland
areas without a permit. The District Court, and Sixth Circuit Court of Appeals found that

178 See U.S. EPA, “Persons and Organizations Requesting Clarification of ‘Waters of the U.S.” by Rulemaking,”
available at http://wwwz2.epa.govi/sites/production/files/2014-03/documents/ wus_request_rulemaking.pdf; attached
herein as Appendix T.

179 See letter from the Waters Advocacy Coalition to EPA on Feb. 12, 2013, attached as Appendix U.

180 Rapanos v. United States, 547 U.S. 715 (2006).
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the EPA had jurisdiction over the water, however, the United States Supreme Court
reversed and found no jurisdiction existed. The plurality opinion found that only waters
or wetlands with "relatively permanent, standing or continuously flowing bodies of
water" such as "oceans, rivers, lakes," with connection to navigable waters could be
under the jurisdiction of the EPA.*® And the term "Waters of the United States" does not
include "channels through which water flows intermittently or ephemerally, or channels
that periodically provide drainage for rainfall."*®* Additionally, it was stated that water is
not under the jurisdiction of the United States "based on a mere hydrologic
connection."™®® Instead, there must be a "continuous surface connection."*®* The
"significant nexus" standard used in the proposed rule clearly over-steps the constraints
placed on the EPA's jurisdiction by the Supreme Court. (p. 3-4)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C

Glenn-Colusa Irrigation District (Doc. #16635)

10.196 GCID appreciates the Agencies’ attempt to bring greater certainty to decisions on

whether particular waters will be jurisdictional in light of the U.S. Supreme Court’s
decisions in Rapanos v. United States (Rapanos), 547 U.S. 715 (2006), Solid Waste
Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001),
and United States v. Riverside Bayview Homes (Bayview), 474 U.S. 121 (1985).
However, the Proposed Rule proposes new definitions for key terms, such as “tributary”
and “adjacent” that impermissibly expand the jurisdictional scope of the CWA. Further,
the Proposed Rule’s failure to resolve issues involving the interpretation of WOTUS will
frustrate the regulated community’s attempt to comply with the new regulation and
definitions included therein until the courts weigh in to provide sufficient guidance.

10.197 In Rapanos, the Court held in favor of tightening the definition of WOTUS; however, in

so doing, the plurality failed to provide guidance on the proper interpretation to be
applied when the Agencies consider whether a waterbody is a WOTUS. Four of the
justices comprising the plurality interpreted the WOTUS definition to cover “only those
wetlands with a continuous surface connection to bodies that are ‘waters of the United
States in their own right . . . .”*® In his concurring opinion, Justice Kennedy, however,
concluded, “jurisdiction over wetlands depends upon the existence of a significant nexus
between the wetlands in question and navigable waters in the traditional sense.” %
Justice Kennedy opined that wetlands fall within the definition of WOTUS when “the
wetlands, either alone or in combination with similarly situated lands in the region,
significantly affect the chemical, physical and biological integrity of other covered waters
more readily understood as ‘navigable.’ ” Because the plurality in Rapanos could not
agree on a single test to determine whether a particular waterbody is a WOTUS, neither
the plurality opinion nor Justice Kennedy’s concurring opinion is considered

181 Id
182 Id

183 Id

184 Id

185 Rapanos, 547 U.S. at 742.
186 Rapanos, 547 U.S. at 779.
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authoritative, and the appellate courts have had to determine the appropriate standard on a
case-by-case basis. (p. 2-3)

Agency Response:  The rule is consistent with the caselaw. Technical Support
Document, I1.C

10.198 Moreover, Justice Kennedy’s inclusion of the phrase “either alone or in combination with
similarly situated land in the region” should not be read to allow the Agencies to assert
jurisdiction by rule over waters merely because they are geographically located on lands
similar to land where traditional navigable waters are also located. Again, this approach
eliminates the case-by-case analysis required under the Court’s relatively permanent and
significant nexus tests. Rather, to assert jurisdiction over a particular water based only on
it being similarly situated, the Agencies must be required to affirmatively demonstrate on
a case-by-case basis that the regional geography supports a finding that the particular
waterbody has or will have a significant effect on the chemical, physical, or biological
integrity of the navigable water. (p. 5)

Agency Response:  Consistent with Justice Kennedy’s opinion, the rule is based on
the agencies’ careful examination of the science and the law to make a
determination of significant nexus for specified waters and to provide that certain
other waters may be jurisdictional where a case-specific determination has found a
significant nexus. Preamble, 111, and Technical Support Document, 1.B, I.C. and I1.

Goehring Vineyards, Inc. (Doc. #19464)
10.199 Specific examples of improper expansion of jurisdiction include:

* Applies a broadened view of Justice Kennedy’s significant nexus standard not only to
wetlands but also to all waters including tributaries and isolated waters;

e Finds that a hydrological connection is not necessary to establish a significant
nexus;

e Allows the Agencies to “aggregate” the contributions of all similar waters (small
streams, adjacent wetlands, ditches or certain otherwise isolated waters) within an
entire watershed, thus making it far easier to establish a significant nexus between
these small intrastate waters and traditional navigable waters;

e Regulates all roadside and agricultural ditches that have a channel, have an
ordinary high water mark, and can meet any of five listed characteristics;

e (Gives new and expanded regulatory status to “interstate waters,” equating them
with traditional navigable waters, thus making it easier to find jurisdiction for
adjacent wetlands and waters judged by the significant nexus test; and

e Makes all waters not in any of the other categories (also known as the “other
waters”) subject to the significant nexus standard.

This sweeping expansion of federal jurisdiction exceeds federal authority, contradicts
with explicit U.S. Supreme Court directives, and abrogates existing state authority. (p. 5)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.
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10.200 The Proposed Rule’s examination of separate chemical, biological, and hydrological
connection, especially in the preamble’s discussion of “other waters,” ignores the
Supreme Court’s earlier direction in SWANCC, as well as Justice Kennedy’s test for a
significant nexus in Rapanos. (p. 6)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, I.C. Consistent with Justice Kennedy’s opinion, the
rule is based on the agencies’ careful examination of the science and the law to make
a determination of significant nexus for specified waters and to provide that certain
other waters may be jurisdictional where a case-specific determination has found a
significant nexus. Preamble, 111, and Technical Support Document, 1.B, I.C. and II.

lowa Poultry Association (Doc. #19589)

10.201 Not only does the proposed rule expand the federal government’s jurisdiction beyond the
Congressional authority granted in the CWA, the proposed rule also eviscerates
jurisdictional limitations of the CWA as provided by the United States Supreme Court. In
two different decisions, the Supreme Court placed limitations on the federal agencies
authority and told the federal agencies that their interpretation of the CWA was beyond
the scope of the CWA. In Rapanos, the Supreme Court found that “waters of the United
States” did not include “channels through which water flows intermittently or
ephemerally, or channels that periodically provide drainage for rainfall.”**” However, the
proposed rule would make all tributaries jurisdictional by defining tributaries to
encompass any water that has a bed, bank and ordinarily high water mark that may
contribute flow directly or through another water to a traditional navigable water, an
interstate water or wetland, or territorial sea. Additionally, all tributaries under the
proposed rule would be jurisdictional without regard to a site specific analysis of whether
the tributary had a significant nexus to a navigable water as required by the concurring
opinion in Rapanos.

The definition of tributary in the proposed rule, by the plain meaning of its terms, could
encompass ponds, ditches, isolated wetlands, etc. Under the proposed rule even a ditch
that only has intermittent flow once a year could be jurisdictional if it could drain into
another jurisdictional water. These are all waters which have not traditionally fallen
within the jurisdiction of CWA or the authority of EPA and the Corps and are outside the
limitations expressed by the Supreme Court in not only Rapanos but also in SWANCC.
The federal agencies have stated that it is not their intention to regulate every ditch, yet,
the plain language of the rule would allow them to do just that. If the federal agencies
were truly following the limitations set by the Supreme Court, the rule would only make
those tributaries with relatively permanent, standing or continuous flow to be
jurisdictional pursuant Rapanos. (p. 2-3)

Agency Response:  The rule is consistent with the statute and Supreme Court
decisions. Technical Support Document, I.A., B., and C.

187 Rapanos v. U.S., 126 S. Ct. 2208 at 2225 (2006)
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New Mexico Cattle Growers Association (Doc. #19595)

10.202 The CWA was enacted pursuant to Congressional authority to regulate interstate
commerce under Article I, section 8, clause 3 of the United States Constitution—i.e. the
“Commerce Clause,” which states that Congress may “regulate Commerce with foreign
Nations, and among the several States, and with Indian Tribes.” See Riverside Bayview
Homes, 474 U.S. at 133 (“In adopting th[e] definition of navigable waters, Congress
evidently intended to repudiate the limits that had been placed on federal regulation by
earlier water pollution control statutes and to exercise its powers under the Commerce
Clause.”). Accordingly, the scope of jurisdictional authority under the CWA is limited to
the scope of federal authority under the Commerce Clause. (p. 7)

Agency Response:  The rule is consistent with the Constitution. Technical
Support Document, I.C.

Association of American Railroads (Doc. #15018.1)

10.203 The Proposed Rule relies on the Water Transfer Rule, which has questionable validity.
The proposed rule relies on the regulatory status of water transfers that existed before the
release of the pre-proposal draft on March 25, 2014. On March 28, the United States
District Court for the Southern District of New York issued an order purporting to vacate
EPA’s water transfer rule, 73 Fed. Reg. 33,697 (June 13, 2008). Catskill Mountains
Chapter of Trout Unlimited Inc., et al. v. EPA consolidated case Nos. 08-cv-0560 and 08-
cv-9430 (S.D.N.Y., March 28, 2014). The reliance on the vacated water transfer rule is a
procedural flaw that makes the proposed rules invalid. (p. 14)

Agency Response:  The rule is not based on the Water Transfer Rule. The
foundation of the rule is the significant nexus standard established by the Supreme
Court in SWANCC and refined in Justice Kennedy’s opinion in Rapanos. The
agencies have also utilized the plurality standard, primarily in support of the
exclusions from the definition of “waters of the United States.” Technical Support
Document, I.C.

10.204 The Proposed Rule cannot apply retroactively. Absent express Congressional language
permitting the Agencies to apply the definition of Waters of the United States
retroactively, the Agencies are constitutionally prohibited from retroactively applying the
proposed rule’s definition.’® The Agencies must make clear that the applicability of the
proposed rule is limited to post-rule activities and any prior activities or features would
not be subject to the proposed rule. (p. 15)

Agency Response:  This rule is effective on 60 days after publication in Federal
Register. Under existing Corps’ regulations and guidance, Corps’ approved
jurisdictional determinations generally are valid for five years. The preamble
makes clear that the agencies will not reopen existing approved jurisdictional
determinations unless requested to do so by the applicant. All jurisdictional
determinations made after the effective date will be made consistent with this rule.

188 See Landgraf v. USI Film Products, 511 U.S. 244 (1994). See also 33 C.F.R. § 322.4 (Activities not requiring
permits).
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10.205 The Proposed Rule Incorrectly Applies Only Justice Kennedy’s Rapanos Opinion and
Ignores the Plurality Decision. The proposed rule (and preamble) misinterprets Rapanos
in several key respects and sets forth a “Waters of the United States” definition that does
not comport with a true reading of the case law. As EPA notes in its preamble, most
Circuit Courts of Appeals considering Rapanos have held that CWA jurisdiction is
governed by both Justice Kennedy’s standard and the plurality’s standard. Id. at 22,252,
However, the plurality decision is only referenced, not applied. EPA has clearly based the
proposed rule entirely on Justice Kennedy’s opinion. To comply with Supreme Court and
common law precedent, the proposed rule should only find jurisdiction where both the
plurality’s and Justice Kennedy’s standards are satisfied. (p.15)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.
The rule is consistent with caselaw. Technical Support Document, I.C.

10.206 Section 311 Does not Include Waters of the United States The Agencies have proposed
to revise the definition of Waters of the United States for the purpose of Section 311 of
the CWA. See 40 C.F.R. Part 117. Section 311 addresses “discharge of oil or hazardous
substances (i) into or upon the navigable waters of the United States, adjoining
shorelines, or into or upon the waters of the contiguous zone.” 33 U.S.C. § 1321(b)(3). In
using the term “navigable waters” and “adjoining shorelines,” Congress has expressed the
clear intent that Section 311 not be applied to the scope of “Waters of the United States”
which are subject to regulatory provisions. Legislative history regarding Section 311
supports the interpretation that Section 311 applies to releases from vessels and facilities
to traditional navigable waters. (p. 15-16)

Agency Response:  While section 311 uses the phrase “navigable waters of the
United States,” EPA has interpreted it to have the same breadth as the phrase
“navigable waters” used elsewhere in section 311, and in other sections of the CWA.
See United States v. Texas Pipe Line Co., 611 F.2d 345, 347 (10th Cir. 1979); United
States v. Ashland Oil & Transp. Co., 504 F.2d 1317, 1324-25 (6th Cir. 1974). In 2002,
EPA revised its regulatory definition of “waters of the United States” in 40 CFR
part 112 to ensure that the actual language of the rule was consistent with the
regulatory language of other CWA programs. Qil Pollution & Response; Non —
Transportation-Related Onshore & Offshore Facilities, 67 FR 47042, July 17, 2002. A
district court vacated the rule for failure to comply with the Administrative
Procedure Act, and reinstated the prior regulatory language. American Petroleum
Ins. v. Johnson, 541 F.Supp. 2d 165 (D. D.C. 2008). However, EPA interprets
“navigable waters of the United States” in CWA section 311(b), in the pre-2002
regulations, and in the 2002 rule to have the same meaning as “navigable waters” in
CWA section 502(7).

American Road and Transportation Builders Association (Doc. #15424)

10.207 The Proposed Rule runs counter to Supreme Court precedent. ARTBA has been also
actively involved in CWA litigation concerning federal jurisdiction over the nation’s
waters and wetlands for the better part of the past two decades. Most recently, the
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Supreme Court’s decision in Rapanos v. United States'® benefited the transportation

project delivery process by setting limits on Corps’ jurisdiction.

At issue in Rapanos were two separate wetlands cases which were consolidated for the
Court’s review. The Court was asked to decide whether the Clean Water Act allows
Corps regulation of “isolated wetlands™ that have no connection with “navigable waters.’
The Court was also asked to decide whether or not a tenuous connection between a
wetland and “navigable water” is enough to allow regulation by the Corps, or if there is a
minimal standard that should be applied. Once again, ARTBA explained the CWA’s
legislative scheme of state and federal shared responsibility to the Court:

2

“By federalizing any wet area, no matter how remote from navigable waters, [this
Court would adopt] an unprecedentedly broad jurisdiction of the geographic scope
of CWA jurisdiction. As this Court held in SWANCC, the courts should be
hesitant to intrude upon the delicate balance between federal and state regulation
of land and water resources...In enacting the CWA, Congress did not seek to
impinge upon the States’ traditional and primary power over land and water use
when setting out the scope of jurisdiction under the CW A%

The Court’s split decision in Rapanos preserved the CWA’s essential jurisdictional
balance by preventing sweeping federal authority over isolated wetlands and man-made
ditches or remote wetlands with finite connections to navigable waters. However,
because the Court’s decision was not issued by a majority of the justices, these issues are
currently being examined by lower courts on a case-by-case basis. While ARTBA
applauds the fact the decision prevented an expansion of already inefficient federal
wetlands regulation, we also recognize the need for clarity in Rapanos’ wake in order to
preserve the necessary balance between federal and state jurisdictions that is essential to
the continuation of the CWA’s success.

In decisions such as Rapanos where four justices agree in both the plurality opinion
(authored by Justice Scalia) and the dissenting opinion (authored by Justice Stevens) and
one Justice (Justice Kennedy) writes a concurrence, the effects of the opinion should be
taken from the areas where the plurality and the concurrence agree. The Supreme Court
has spoken to this point specifically, stating:

[w]hen a fragmented Court decides a case and no single rationale explaining the
result enjoys the assent of five Justices, ‘the holding of the Court may be viewed
as that position taken by the members who concurred in the judgments on the
narrowest grounds. 191

In Rapanos, the five justices who agreed in the final judgment of the case were Justices
Scalia, Thomas, Alito, Roberts and Kennedy. Thus, in responding to the Rapanos
decision, the focus should be on those areas where agreement can be found among these
five justices.

189547 U.S. 715 (2006).

190 Rapanos v. United States, 547 U.S. 715 (2006), Amicus Curiae Brief of the American Road and Transportation
Builders Association, p. 25.

91 Marks v. United States, 430 U.S. 188, 193 (1977).
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The Scalia plurality and the Kennedy concurrence agree on several points which should
guide any regulatory or legislative response to the Rapanos decision. Most importantly,
both Scalia and Kennedy disagreed with the existing Corps theory of jurisdiction that a
wetland with tenuous and questionable connections to navigable water can be subject to
federal jurisdiction if one molecule of water flows between both points. This has been
termed by some as the “migratory molecule” theory of jurisdiction. Justice Kennedy
specifically rejects the idea of the “migratory molecule” by noting that a “central
requirement” of the Clean Water Act is “the requirement that the word ‘navigable’ in
‘navigable waters’ be given some importance.” 2

Justice Kennedy also explains the CWA’s establishment of certain basic recognizable
limits to the Corps’ excluding man-made ditches and drains by refuting portions of
Justice Stevens’ dissent:

“[t]he dissent would permit federal regulation whenever wetlands lie alongside a
ditch or a drain, however remote and insubstantial, that eventually flow into
traditional navigable waters. The deference owed to the Corps’ interpretation of
the statute does not extend so far.”*%

Further, Justice Kennedy notes such an over-expansive view of the Corps’ authority is
incompatible with the CWA:

“Yet the breadth of this standard—which seems to leave wide room for regulation
of drains, ditches, and streams remote from any navigable-in-fact-water and
carrying only minor water-volumes towards it—precludes its adoption as the
determinative measure of whether adjacent wetlands are likely to play an
important role in the integrity of an aquatic system comprising navigable waters
as traditionally understood. Indeed, in many cases wetlands adjacent to tributaries
covered by this standard might appear little more related to navigable-in-fact
waters that the isolated ponds held to fall beyond the Act’s scope in SWANCC."9

This leads to a central point of Rapanos echoed by members of the plurality, dissent and
Justice Kennedy—there needs to be some sort of regulatory response from the Corps
reflecting these limits on its jurisdiction. In his concurrence, Justice Kennedy states:

“Absent more specific regulations, however, the Corps must establish a specific
nexus on a case-by-case basis when it seeks to regulate wetlands based on
adjacency to navigable tributaries. Given the potential overbreadth of the Corps
regulatiolgss, this showing is necessary to avoid unreasonable applications of the
statute.”

Chief Justice Roberts was more direct with his wording, noting a regulatory response
from the Corps has been long overdue, and should have been promulgated after the
Supreme Court’s decision in Solid Waste Agency of Northern Cook County v. United

192 Rapanos v. United States, 547 U.S. 715 (2006) (Kennedy, J. concurring).
193
Id.

%4 1d., referring to the holding in SWANCC.
195 Id
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States Army Corps of Engineers®®

of the Corps needed to be limited:

(SWANCC) decision first recognized the jurisdiction

“Rather than refining its view of its authority in light of [the Court’s] decision in
SWANCC, and providing guidance meriting deference under [the Court’s]
generous standards, the Corps chose to adhere to its essentially boundless view of
the scope of its power. The upshot today is another defeat for the agency.”’

Finally, Justice Breyer’s dissent warns a refusal from the Corps to issue a regulatory
response to Rapanos will only result in more litigation:

“If one thing is clear, it is that Congress intended the Army Corps of Engineers to
make the complex technical judgments that lie at the heart of the present cases
(subject to deferential judicial review). In the absence of updated regulations,
courts will have to make ad hoc determinations that run the risk of transforming
scientific questions into matters of law. This is not the system Congress intended.
Hence, I believe that today’s opinions, taken together, call for the Army Corps of
Engineers to write new regulations, and speedily so.”*®

Thus, the lesson of the Rapanos decision is the need for a response recognizing the limits
of Corps jurisdiction and clarifying existing wetlands regulations. It is essential for any
administrative clarification of federal wetlands jurisdiction to preserve the federal-state
partnership embodied in the CWA. As both Rapanos and SWANCC stressed, a scheme of
shared jurisdiction is necessary to carry out the original intent of the CWA.. States need to
be allowed to maintain full control over intrastate water bodies in order to allow them the
flexibility to balance their own environmental needs with unique infrastructure
challenges. (p. 2-5)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.
The rule is consistent with statute and caselaw. Technical Support Document, I.A,
L.B. and I.C. Consistent with Justice Kennedy’s opinion, the rule is not based on the
“any connection theory” but is instead based on the agencies’ careful examination of
the science and the law to make a determination of significant nexus for specified
waters and to provide that certain other waters may be jurisdictional where a case-
specific determination has found a significant nexus. Preamble, 111, and Technical
Support Document, I.B, I.C. and II.

North Carolina Aggregates Association (Doc. #6938.1)

10.208 The proposed rule disregards congressional intent and is not consistent with three rulings
by the Supreme Court regarding the limits of federal jurisdiction. (p. 1)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

1% Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 531 U.S. 159, 174
(2001).

¥71d. (Roberts, C.J., concurring).

% 1d. (Breyer, J., dissenting).
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Associated Equipment Distributors (Doc. #13665)

10.209 This NPRM seeks to clarify the definition of “waters of the United States” (WOTUS)
under the Clean Water Act (CWA)...The proposed rule drastically expands this
definition and results in the new definition of “waters of the U.S.” including adjacent
non-wetlands, riparian areas, flood plains and other waters. Such changes contravene
both the intent and scope of the CWA as well as Supreme Court precedent.**

In drafting this rule, the EPA failed to follow existing law on numerous counts.
Consequently, AED requests that the agency withdraw this rulemaking. Should the
agency desire to amend the definition of “waters of the U.S.” in the future, AED requests
that it fully comply with CWA authorization, Supreme Court precedent, and RFA
mandates. (p. 1-2)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

American Electric Power (Doc. #15079)

10.210 When the Rapanos v. United States Army Corps of Engineers, et al., 547 U.S. 715 (2006)
decision was issued in 2006, Justice Roberts warned that the conflicting opinions
provided by the nine justices created far more confusion in determining what waters fall
within the definition of "waters of the United States.” Id. at 758 (Roberts, J., concurring).
However, instead of gleaning the limits of the decision and bringing much needed clarity
to this area, the agencies, although perhaps well intended, have failed to provide
meaningful instruction within the parameters provided by Rapanos, and the prior
SWANCC and Riverside Bayview decisions. °®® By issuing the proposed rule, the (See
Solid Waste Agency of Northern Cook Cty. v. United States Army Corps of Engineers,
531 U.S. 159 (2001)(SWANCC); United States v. Riverside Bayview Homes, Inc., 474
U.S. 121 (1985) (Riverside Bayview) agencies are inappropriately attempting to regulate
outside the statutory limits of the Supreme Court precedent and the Clean Water Act.
Justice Scalia writes for four justices and Justice Kennedy penned his own opinion to
form the basis for the reversal of the consolidated Rapanos and Carabell cases (both cases
dealt with isolated wetlands). In a situation in which there is no clear majority,
Constitutional and common law principles require interpreting the opinion on the
narrowest grounds. Marks v. United States, 430 U.S. 188 (1977) (This case was
referenced in Chief Justice Roberts concurring opinion, Rapanos, 547 U.S. at 758).
Apparently, ignoring this principle, the agencies appear to have selected one opinion in
which to base their proposed rule - Justice Kennedy's opinion - and they provide no clear,
adequate or legal support for doing so.(p.6-7)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.

199 See Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001)
(holding that nonnavigable, isolated, intrastate waters that do not actually abut a navigable waterway do not
constitute "water of the United States" for the purposes of CWA jurisdiction.).

20 see Solid Waste Agency of Northern Cook Cty. v. United States Army Corps of Engineers, 531 U.S. 159
(2001)(SWANCC); United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985) (Riverside Bayview).
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The rule is consistent with statute and caselaw. Technical Support Document, I.A,
I.B.and I.C.

10.211 Indeed, the opinion can be reduced to a single holding on the narrowest grounds. First,
Justices Scalia and Kennedy agreed that when evaluating wetlands, the Corps had gone
too far in applying the "any connection" theory to jurisdiction. Id. at 742 (plurality) and at
780-781, (Kennedy, J., concurring). Further, the plurality and Kennedy opinions agreed
that Congress intended to regulate waters in the traditional sense and, therefore; the term
"navigable” must be given significance and meaning. Id., at 730-731 (plurality), 779
(Kennedy, J., concurring). The opinions also agreed that "at least some waters that are not
navigable in the traditional sense™ can be regulated. 1d. at 731-732 (plurality), 770
(Kennedy, J., concurring). Both Justices also expressed concern over expanding
jurisdiction over features that were distant and remote from "navigable™ waters and
carried minimal flow and warned that mere adjacency is insufficient for establishing
jurisdiction. Id. at 732 (plurality), 778 (Kennedy, J., concurring). Specifically, with
respect to wetlands, both opinions required a meaningful relationship between non-
abutting wetlands and traditional navigable waters such that there exist more than a mere
hydrological connection between a wetland and a TNW. Id. at 739 (plurality), 781
Kennedy, J., concurring). However, the test for evaluating this connection is where the
plurality and Kennedy opinions part ways with the plurality requiring a relatively
permanent, standing, or a continuously flowing surface connection to a covered water and
Kennedy requiring that there be a "significant nexus," i.e., such wetlands significantly
affect the chemical, physical, and biological integrity of other covered waters more
readily understood as navigable. Id. at 733 (plurality) and 780. (Kennedy, J., concurring).
The Marks principle requires that both tests be met. Marks, 430 U.S. at 193. In
developing the rule the agencies should have followed Marks and identified a single
holding as the basis of their rule. For reasons not adequately explained, the agencies have
instead proposed a rule using Justice Kennedy's opinion as a starting point. See 79 Fed.
Reg22,192. The agencies seem to justify ignoring the limits of the plurality opinion by
pointing to a footnote to the term "relatively permanent.” Id. In that reference, the
plurality states that in using the term "relatively permanent” they do not intend to exclude
seasonal rivers or features that "might dry up in extraordinary circumstances". Rapanos,
547 U.S. at 2221; 79 Fed. Reg. 22,292. The agencies grasp at these statements as
evidence of the plurality's departure from the continuously flowing requirement. This
footnote of the plurality opinion by any reading does not justify the agencies' departure
from the plurality opinion and segue to reliance on Kennedy's significant nexus test. By
taking this action, the agencies failed to adhere to the Marks decision and consequentially
proposed rulemaking beyond the authority of the applicable precedent and the bounds of
the Clean Water Act as set forth in Rapanos. However, even though the agencies claim to
base their proposed rule on the "significant nexus test" as further defined by Kennedy,
they clearly expand their rulemaking beyond Justice Kennedy's discussion of jurisdiction
over wetlands and take the proposed rule's coverage to nonwetland waters. The agencies
justify expanding the Kennedy opinion to these non-wetland waters by stating that
"[b]ecause Justice Kennedy identified “significant nexus' as the touchstone for CWA
jurisdiction, the agencies determined that it is reasonable and appropriate to apply the
"significant nexus" standard for CWA jurisdiction that Justice Kennedy applied to
adjacent wetlands to other categories of water bodies (such as to tributaries of traditional
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navigable water or interstate water, and to "other waters™) to determine whether they are
subject to CWA jurisdiction either by rule or on a case-specific basis.” 79 Fed. Reg.
22192. (p.6-7)

Agency Response:  The Courts of Appeals that have considered this issue have not
adopted the position that jurisdiction exists only where both the plurality’s and
Justice Kennedy’s standards are satisfied. Technical Support Document, 1C. All
nine of the United States Courts of Appeals to have considered “the narrowest
grounds” under Marks have stated that Justice Kennedy’s significant standard may
be used to establish applicability of the CWA. The rule is consistent with caselaw.
Technical Support Document, 1.C.

10.212 The agencies also justify the expansion of their proposed rule to apply to "other waters"
by relying on the opinion of the four dissenting Justices who concluded that " waters of
the United States' "encompasses, inter alia, all tributaries and wetlands that satisfy either
standard, the plurality's standard or that of Justice Kennedy." 79 Fed. Reg. 22192
(quoting Rapanos, 547 U.S. at 810 & n. 14 (Stevens, J. dissenting)). This reference also
seems to explain the agencies' adoption of the either/or opinion approach suggested by
the dissent; clearly in violation of Marks. Under no terms should the dissent opinion be
the basis for such a sweeping rulemaking. The rule is legion with examples of the
agencies' proposing to exceed the authority provided by the plurality and Justice
Kennedy. In Rapanos, Justice Kennedy directed the Corps to "establish a significant
nexus on a case-by-case basis when it seeks to regulate wetlands based on adjacency to
non-navigable tributaries.” Rapanos, 547 U.S. at 782. Justice Kennedy also suggested
that the Corps "may choose to identify categories of tributaries that, due to their volume
of flow, their proximity to navigable water, or other relevant considerations are
significant enough that wetlands adjacent to them are likely, in the majority of cases, to
perform important functions for an aquatic system incorporating navigable waters."
Rapanos, 547 U.S. at 781. Notwithstanding Justice Kennedy's directions, the agencies
have exceeded Justice Kennedy's guida.nce and direction beyond wetlands and proposed
to extend jurisdictional status to all tributaries and adjacent waters, as the agencies
propose broadly defining, as well as extend the "significant nexus" case-by-case test to
"other waters." (79 Fed. Reg. 22201-22206 and 22211 - 22214). Additionally, in
contradiction of the Rapanos holding, the agencies are proposing to aggregate features or
determine "similarly situated” waters in a significant nexus analysis claiming that this is
the guidance suggested by Justice Kennedy. Justice Kennedy, however, was discussing
wetlands only, with no reference to the other features over which the agencies are
proposing to assert jurisdiction by rule. See 79 Fed. Reg. 22211 (in which the agencies
discuss defining "other waters" as those waters, including wetlands). The proposed end
result gives the significant nexus analysis more importance and broader application tha.n
intended by the plurality or Justice Kennedy. (In fact, one can interpret the plurality
opinion as a rejection of the "significant nexus" test altogether as applied to the facts in
the Rapanos case. Rapanos, 547 U.S. at 741-742.) In one last example of overreaching,
the agencies claim to have carefully considered available scientific literature as
documented in the agencies' draft connectivity report: "[t]his proposal is also supported
by a body of peer-reviewed scientific literature on the connectivity of tributaries,
wetlands, adjacent open waters, and other open waters to downstream waters and the
important effects of these connections on the chemical, physical, and biological integrity
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of these downstream waters." 79 Fed. Reg. 22190. How the agencies were justified in
proposing a rule based on a draft report is not explained. A review on the adequacy of
this report was issued by the SAB panel only recently (October 17), however a final
version of the draft connectivity report has not been issued by the agencies considering
such comments of the SAB panel or the public. We believe that the agencies should not
have proposed a rule until the draft connectivity report was final. Proposing a rule in this
manner goes beyond the agencies' authority, and is in violation of the Administrative
Procedures Act and manifests serious due process concerns. While there are numerous
other examples reflected in the proposed rule of the agencies' limitless approach to
Rapanos and noted in other comments endorsed by AEP, these examples demonstrate the
un substantiated and expansive interpretation by the agencies of the CWA. Such a broad
reading and extrapolation bears no resemblance to Justice Kennedy's or the plurality's
intent or prior Supreme Court precedent on the CWA. See 79 Fed. Reg. 22201-22206 and
Rapanos, 547 U.S. at 782. (p.7-9)

Agency Response:  All nine of the United States Courts of Appeals to have
considered “the narrowest grounds” under Marks have stated that Justice
Kennedy’s significant standard may be used to establish applicability of the CWA.
The rule is consistent with caselaw. Technical Support Document, 1.C.Consistent
with Justice Kennedy’s opinion, the rule is not based on the “any connection
theory” but is instead based on the agencies’ careful examination of the science and
the law to make a determination of significant nexus for specified waters and to
provide that certain other waters may be jurisdictional where a case-specific
determination has found a significant nexus. Preamble, I11, and Technical Support
Document, 1.B, I.C. and I1.

The agencies have promulgated a rule consistent with the notice and comment
requirements of the Administrative Procedure Act. The rule reflects careful
examination of the science, including the SAB report. The SAB report and separate
review of the rule were supportive and the agencies extended the comment period
on the rule after issuance of the SAB reports to allow the public further opportunity
to comment on the Science Report in light of the reports.

Western States Water Council (Doc. #9842)

10.213 The report should not be used to support a rule that improperly asserts that the scope of
the CWA is essentially unlimited. We recognize that there are differing interpretations of
Rapanos, but it is undisputed that the Court rejected the EPA’s and the Corps’ pre-
Rapanos interpretation of CWA authority. A rule that attempts to return CWA
jurisdiction to the pre-Rapanos “status quo,” using the report’s findings of global
hydrologic connectivity would be contrary to the limits that Congress and the Court have
established, and would be an improper use of the report and federal rulemaking authority.

(p- 30)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A., B., and C. Consistent with Justice Kennedy’s opinion, the rule is
based on the agencies’ careful examination of the science and the law to make a
determination of significant nexus for specified waters and to provide that certain
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other waters may be jurisdictional where a case-specific determination has found a
significant nexus. Preamble, 111, and Technical Support Document, 1.B, I.C. and II.

San Juan Water Commission (Doc. #13057)

10.214 By using the term "navigable waters" in the Clean Water Act, Congress clearly intended
to limit federal authority to its traditional Commerce Clause jurisdiction, which, although
broad, is not limitless. Initially, the Corps regulated only traditional navigable waters.
Later, the Corps adopted regulations expanding its jurisdiction over navigable waters to
cover wetlands adjacent to navigable waters. Not until the Corps' adoption of the
"Migratory Bird Rule" in 1986 did the federal government assert jurisdiction over
isolated, private waters such as waters that collect in abandoned gravel pits that are not
located near streams or rivers. The Supreme Court correctly struck down the Migratory
Bird Rule in Solid Waste Agency of Northern Cook County v. United States Army Corps
of Engineers, 531 U.S 159 (2001), and the Agencies are bound by this and other Supreme
Court decisions limiting federal Clean Water Act jurisdiction to navigable waters, their
tributaries and wetlands with a significant nexus to such waters. For example, in Rapanos
v. United States, the Supreme Court held there is no Clean Water Act jurisdiction over
wetlands with no adjacency or "significant nexus" to a traditional navigable waterway.
547 U.S 715 (2006). (p. 2)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I1.A., B., and C.

Florida Power & Light Company (Doc. #13615)

10.215 It is improper for the proposed rule to rely solely on Justice Kennedy's opinion, but the
proposed rule fails to apply even its hallmark test correctly. The proposed rule's
construction is problematic because it misconstrues and misapplies the significant nexus
standard, resulting in much broader assertions of jurisdiction than Justice Kennedy's
Rapanos opinion allows.

Under Juslice Kennedy's standard, the wetlands in question must "significantly affect the
chemical, physical, and biological integri ty of other covered waters more readily
understood as 'navigable.”™ Rapanos, 547 U.S. at 780. The proposed rule provides, "For
an effect to be significant, it must be more than speculative or insubstantial.” 79 Fed.
Reg. at 22,265. (p. 2-3)

Agency Response:  The rule is consistent with decisions of the Supreme Court.
Technical Support Document, 1.C.

Utility Water Action Group (Doc. #15016)

10.216 Challenges to the Agencies’ attempts to stretch CWA jurisdiction already have reached
the Supreme Court three times. In 1985, EPA presented a jurisdictional theory in a
memorandum concluding that waters could be deemed WOTUS based on their use by
migratory birds.?®* According to a Federal Register notice a year later, the memorandum
“clarified” that WOTUS include waters that “are or would be used as habitat by [i] birds

21 Memorandum from Francis S. Blake, Gen. Counsel, EPA, to Richard E. Sanderson, Acting Assistant Adm’r,

EPA, “Clean Water Act Jurisdiction Over Isolated Waters” (Sept. 12, 1985).
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protected by Migratory Bird Treaties; or . . . [ii] other migratory birds which cross state
lines . ...” 51 Fed. Reg. 41,206, 41,217 col. 1 (Nov. 13, 1986). A 1995 study by the
Corps demonstrated just how far this theory extended. Under the theory, greater than
eight million isolated wetlands smaller than half an acre in size across 41 states would be
jurisdictional because they could be used by migratory birds.??? After the Fourth Circuit
in 1989 overturned the so-called “Migratory Bird Rule” because EPA had not issued it
through notice-and-comment rulemaking,?* the Agencies brushed aside the decision as
“incorrect,” promising to conduct a rulemaking and “expect[ing] [field] offices . . . to
continue to regulate isolated waters” in the meantime.?®* In 1990 guidance, the Agencies
stated that they would conduct a rulemaking to address jurisdiction over isolated waters
“as soon as possible.” 1d. § 2. They did not follow that promise, however.

The Migratory Bird Rule remained one of the Agencies’ dominant jurisdictional theories
supporting broad CWA jurisdiction for the next decade, until the Supreme Court’s
decision in SWANCC. In SWANCC, the Supreme Court evaluated the Corps’
determination of jurisdiction over small isolated ponds, which were created when rain
filled abandoned sand and gravel pits, based on use of the ponds by migratory birds.
Rejecting jurisdiction over these ponds — and the Migratory Bird Rule more generally —
the Court explained that the CWA’s use of the term “navigable waters” demonstrates
Congress’ understanding that its “authority for enacting the CWA [was] its traditional
jurisdiction over waters that were or had been navigable in fact or which could
reasonably be so made.” SWANCC, 531 U.S. at 172. The Court acknowledged that
jurisdiction extends beyond TNWs, but found that the Corps’ attempt to assert
jurisdiction over isolated waters because they were used as habitat by migratory birds
was “a far cry, indeed, from the ‘navigable waters’ and ‘waters of the United States’ to
which the statute by its terms extends.” Id. at 173. The Court further explained that it was
the “significant nexus between the wetlands and the ‘navigable waters’” to which they
abutted that informed its prior holding on the reach of the CWA in United States v.
Riverside Bayview Homes, 474 U.S. 121 (1985), and that Riverside Bayview did not
establish that the Corps’ jurisdiction “extends to ponds that are not adjacent to open
water.” SWANCC, 531 U.S. at 167-68.

Following SWANCC, the Corps and EPA were not dissuaded from asserting broad
jurisdiction under the CWA. The Agencies did not amend their CWA jurisdictional
regulations, but instead asserted in litigation and in guidance documents that if a water
has “any connection” to navigable waters, it could be regulated as a WOTUS. The
Agencies interpreted SWANCC in a manner that cabined its holding to “isolated
waters.”?® In an example of remarkably selective reading, the Agencies asserted that if a
water was not “isolated” — if it connected in any way to navigable waters — the water

22Corps, 1995 Wetlands Delineation Field Evaluation Forms (June 1995).

203 Tabb Lakes, Ltd. v. United States, 885 F.2d 866 (4th Cir. Sept. 19, 1989) (per curiam) (unpublished disposition).
204 Memorandum from John Elmore, Chief, Dep’t of the Army, Directorate of Civil Works, and David G. Davis,
Dir., EPA, Office of Wetlands Protection, “Clean Water Act Section 404 Jurisdiction Over Isolated Waters in Light
of Tabb Lakes v. United States” q 5 (Jan. 24, 1990).

205 Memorandum from Gary S. Guzy, Gen. Counsel, EPA, and Robert M. Andersen, Chief Counsel, Corps, to EPA
Assistant Adm’r for Water, et al., “Supreme Court Ruling Concerning CW A Jurisdiction Over Isolated Waters”
(Jan. 19, 2011) (providing the Agencies’ interpretation of SWANCC).
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could be regulated as a WOTUS consistent with SWANCC. This “any connection” theory
in effect expanded upon the assertion of CWA jurisdiction that the Agencies had relied
upon prior to SWANCC. Ditches, previously excluded from jurisdiction,?*® became the
“connection” of choice. Farm ditches, roadside ditches, flood control ditches — all
common and abundant across the U.S. landscape — became “tributaries,” itself a term
undefined in the regulations. These ditches provided the “connection” to areas previously
considered “isolated,” and therefore provided the Agencies with the “hook” to regulate
what were in reality still isolated waters. Like the migratory bird test that preceded it, the
“any connection” theory reached virtually all wet areas — no matter how small or remote
— because, as a matter of basic science, all water is connected to all other water through
the hydrological cycle.

In California’s Central Valley, for example, the Corps determined prior to SWANCC that
two cattle waste ponds were WOTUS because they were used by migratory birds, while
acknowledging that a nearby farm ditch was non-jurisdictional.**” After SWANCC, the
property owner asked the Corps to disclaim jurisdiction over the ponds, only to be told
that the ditch was now a tributary subject to jurisdiction and, thus, that the waste ponds
remained jurisdictional — this time because they were “adjacent” to a tributary (the
previously non-jurisdictional ditch).2®® Thus, the Corps expanded its assertion of CWA
jurisdiction after SWANCC to reach not only the cattle waste ponds but also the farm
ditch. This change in jurisdictional status was made without any alteration in the
regulatory definition of WOTUS, demonstrating the extent to which the jurisdictional
status of features has been established by the exercise of discretion (or “judgment’) by
the Agencies rather than by the plain language of the CWA or its implementing
regulations.

This broadened jurisdictional theory continued even in light of government reports
showing that the Agencies’ new theories were being used to regulate “isolated” waters. A
2004 study by the U.S. General Accounting Office documented numerous instances,
post-SWANCC, in which Corps districts used underground drain tiles, storm drain
systems, pipes, and even sheet flow (i.e., rainfall runoff moving across the landscape) to
establish a hydrological connection and thereby assert (or recapture) jurisdiction over
otherwise isolated features.?®® (p. 33-36)

Agency Response:  The rule is consistent with decisions of the Supreme Court.
Technical Support Document, 1.C.

206 See 40 Fed. Reg. 31,320, 31,321 col. 1, 31,324-25 (July 25, 1975); 42 Fed. Reg. at 37,127 col. 3, 37,144 cols. 2-
3.

207 |_etter from Justin Cutler, Project Manager, Delta Office, Corps Sacramento Dist., to James Gibson, Gibson &
Skordal at 1 (Aug. 24, 2000); Letter from James Gibson, Gibson & Skordal, to Justin Cutler, Project Manager, Delta
Office, Corps Sacramento Dist. at 3 (Aug. 17, 2000).

208 | etter from Michael S. Jewell, Chief, California/Nevada Section, Corps Sacramento Dist., to James Gibson,
Gibson & Skordal at 1 (Aug. 13, 2001).

29 .S, General Accounting Office, GAO-04-297, Waters and Wetlands: Corps of Engineers Needs to Evaluate Its
District Office Practices in Determining Jurisdiction at 24-26 (Feb. 2004), available at
http://www.gao.gov/assets/250/241520.pdf.
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10.217 The “any connection” theory was eventually challenged and rejected by the Supreme
Court in Rapanos. 547 U.S. at 734 (plurality); id. at 781 (Kennedy, J., concurring). The
plurality rebuffed the Corps’ ““Land is Waters’ approach to federal jurisdiction.” Id. at
734 (plurality opinion). Justice Kennedy’s concurrence likewise criticized the Agencies
for leaving “wide room for regulation of drains, ditches and streams remote from any
navigable-in-fact water and carrying only minor water volumes towards it,” and for
asserting jurisdiction over wetlands “little more related to navigable-in-fact waters” than
the isolated ponds in SWANCC. Id. at 781-82.%°

While both the Rapanos plurality and Justice Kennedy’s concurrence rejected the “any
connection” theory, they did so on different grounds. The plurality (authored by Justice
Scalia and joined by Chief Justice Roberts and Justices Thomas and Alito) held that the
CWA confers jurisdiction over only “relatively permanent bodies of water.” 1d. at 734.
Justice Kennedy concluded that the Agencies’ CWA jurisdiction extends only to waters
with a “significant nexus” to traditional navigable waters. Id. at 767. Justices Stevens,
Souter, Ginsburg, and Breyer dissented. Id. at 787.

The Rapanos decision, with no one opinion joined by a majority of the Justices, presents
an unusual but not unprecedented situation. The manner for determining the controlling
effect of a plurality decision is set forth in an earlier Supreme Court decision in Marks v.
United States, 430 U.S. 188 (1977). As explained in Marks, “[w]hen a fragmented Court
decides a case and no single rationale explaining the result enjoys the assent of five
Justices, ‘the holding of the Court may be viewed as that position taken by those
Members who concurred in the judgments on the narrowest grounds . . . .”” Id. at 193-94
(citing Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976)). As explained in fuller detail in
the WAC Comments, the two Rapanos opinions that reached the same judgment
(collectively, joined by five justices) together establish the precedential effect of the
decision.

The plurality and Justice Kennedy applied separate tests to reach the conclusion that the
“any connection” theory exceeded CWA jurisdiction. The plurality vacated the
judgments against the Rapanos and Carabell defendants, and Justice Kennedy concurred.
The Rapanos decision thus recognizes and establishes limits on CWA jurisdiction. To
determine which waters would satisfy the positions of those five justices who “concurred
in the judgment” on CWA jurisdiction, both the plurality’s test and Justice Kennedy’s test
must be considered. Only the waters that meet the plurality’s test would be considered
jurisdictional by the plurality, and only those waters that meet Justice Kennedy’s test
would be considered jurisdictional by Justice Kennedy. Thus, those waters that meet both
tests would be considered jurisdictional by all five of those Justices (i.e., those members
who concurred in the judgment in Rapanos).

The judgment of the Court announced by Justice Scalia was to “vacate the judgments”
against John Rapanos and June Carabell and remand for further proceedings. Id. at 779.
Because Justice Scalia announced the judgment of the Court, and his opinion was joined
by three other Justices, his opinion is an appropriate starting point for interpreting the

219 The expression of these concerns by the plurality and Justice Kennedy had no apparent effect on the Agencies in
the Proposed Rule.
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holding of the Court, as in Marks. Justice Kennedy was the only other Justice to concur in
the judgment. Justice Kennedy agreed with the plurality opinion on the following points:
the requirement that the word “navigable” in “navigable waters” must be given some
importance and effect, id. at 759; Congress intended to regulate at least some waters that
are not navigable in the traditional sense, id. at 767; the CWA does not reach all
wetlands, or even “all ‘non-isolated wetlands,”” id. at 799-80; the presence of a
hydrologic connection to navigable-in-fact waters is not enough, standing alone, to
support jurisdiction, id. at 784-85; and “mere adjacency to a tributary” is insufficient, id.
at 786.

By contrast, Justice Kennedy disagreed with the plurality that CWA jurisdiction extends
only to permanent standing waters or streams with continuous flow, at least for a period
of “some months,” and disagreed that CWA jurisdiction does not extend to wetlands
lacking a continuous surface connection to other jurisdictional waters. Id. at 769. The
plurality, for its part, did not agree with Justice Kennedy’s “significant nexus” test.
Accordingly, while there are many waters that would appear to meet both tests (e.g., a
stream with continuous flow into a traditional navigable water, or a wetland with a
continuous surface connection to that stream), a water that met only the plurality’s
permanent standing water or continuous flow/surface connection test or only Justice
Kennedy’s significant nexus test would not fall within the “narrowest grounds” of the
positions of the Justices who concurred in the judgment. Only a water that met both the
plurality’s and Justice Kennedy’s tests would be jurisdictional to the satisfaction of all
five Justices. Such a water would thereby meet the “narrowest grounds” for interpreting
CWA jurisdiction under Rapanos.*

Accordingly, to satisfy both the plurality’s and Justice Kennedy’s tests and thereby come
within CWA jurisdiction, a water must, for example, meet each of the following
prerequisites:

a water that is a standing water must be relatively permanent;
e awater that is a stream must have a continuous flow;

e awater that is a wetland must have a continuous surface
connection to an otherwise jurisdictional water; and

e a water must have a significant nexus to a traditional navigable
water.

The Proposed Rule would extend CWA jurisdiction to a vast number of features that do
not meet all (and in many cases, do not meet any) of these prerequisites. Accordingly, the

211

Justice Kennedy’s significant nexus test cannot alone be the test for CWA jurisdiction because it was not

“joined” by the plurality. The supreme law of the land simply cannot be pronounced by a single concurring opinion
not agreed with by the plurality of justices in rendering a holding. That is, the Marks standard is not the position
taken by a single justice who concurred in the judgment on the narrowest grounds, but “that position taken by those
Members” of the Court who concurred in the judgment on the narrowest grounds. 430 U.S. at 193-94. Logically,
finding “that position” of “those Members” who concurred in the judgment on the “narrowest grounds” — in
Rapanos a judgment establishing limits on the Agencies’ CWA jurisdiction — entails determining which waters all of
those Members would agree are jurisdictional. Id. The dissenting opinions do not count toward determining the
holding of the Court because, of course, those opinions did not join in the “holding of the Court”; they dissented. Id.
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Proposed Rule must be substantially revised to meet these prerequisites, and must be re-
proposed for public comment.

Notably, based on concerns with the Agencies asserting jurisdiction without regulatory
clarity, the Justices were unanimous in calling for rulemaking.**? Yet the Proposed Rule
is not faithful to Rapanos or other Supreme Court decisions. (p. 36-40)

Agency Response:  The Courts of Appeals that have considered this issue have not
adopted the position that jurisdiction exists only where both the plurality’s and
Justice Kennedy’s standards are satisfied. Technical Support Document, 1C. All
nine of the United States Courts of Appeals to have considered “the narrowest
grounds” under Marks have stated that Justice Kennedy’s significant standard may
be used to establish applicability of the CWA. The rule is consistent with caselaw.
Technical Support Document, 1.C.

Irrigation and Electrical Districts Association of Arizona (Doc. #15832)

10.218 We ask the agencies to explain which parts of the existing regulatory definition of
"Waters of the United States™ are rendered difficult to use by Supreme Court precedent.
We make this request because we cannot find in this precedent any assault on the existing
regulatory definition, not in Riverside Bayview Homes, 474 U.S 121 (1985), not in
SWANCC, 531 U.S. 159 (2001), and most assuredly not in Rapanos and Carabell, 547
U.S. 715 (2006).

In each of these cases, the Court focused on how the agencies interpreted the definition
concerning their jurisdiction, not perceived flaws in the definition itself. Where the Court
reined in the agencies, it was for over broad interpretation of the definition.

Moreover, in two cases last year, the Justice Department opposed, and the Supreme Court
rejected, expanded plaintiff views of Clean Water Act jurisdiction that, indirectly,
attacked the current definition. LACFCD v. NRDC, 133 S.Ct. 710 (2013); Decker v.
NEDC, 133 S.Ct. 1326 (2013). Some of us thought that these positions indicated
satisfaction with the definition, until the instant Federal Register notice.

Since redefining Waters of the United States is not being compelled, failure to redefine
the term now can have no meaningful adverse effect on the continued administration of
the law by the agencies. The current definition still works. It is the attempt by the
agencies to stretch the boundaries of the Act and the regulatory definition that have come
under scrutiny, not the definition itself. (p. 1-2)

Agency Response:  The agencies determined that the guidance documents issued
after SWANCC and Rapanos are not effective in providing the public or agency staff
with the kind of information needed to ensure timely, consistent, and predictable
jurisdictional determinations. Many waters are currently subject to case-specific

212 The Justices unanimously agreed that a rulemaking might have avoided this result, and invited the agencies to
engage in rulemaking going forward. See, e.g., id. at 726 (plurality opinion); id. at 758 (Roberts, C.J., concurring)
(“Rather than refining its view of its authority” through rulemaking, “the Corps chose to adhere to its essentially
boundless view of the scope of its power. The upshot today is another defeat for the agency.”); id. at 782 (Kennedy,
J., concurring); id. at 812 (Breyer, J., dissenting) (calling for the Agencies “to write new regulations, and speedily
S0”).
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jurisdictional analysis to determine whether a “significant nexus” exists, and this
time and resource intensive process can result in inconsistent interpretation of CWA
jurisdiction and perpetuate ambiguity over where the CWA applies. In this rule,
the agencies are responding to those requests from across the country to make the
process of identifying waters protected under the CWA easier to understand, more
predictable, and more consistent with the law and peer-reviewed science. Preamble,
Il. The two cited decisions did not address the definition of "'waters of the United
States."

Basin Electric Power Cooperative (Doc. #16447)

10.219 The United States Supreme Court has twice struck down similar far-reaching definitions
of "waters of the United States" to what the Agencies are advancing in this rulemaking.
First in SWANCC,?* then again in Rapanos,?** the Court plainly determined that a rule
that attempts to regulate "waters of the United States" as broadly as this rule attempts to
regulate is a rule that exceeds the Agencies' statutory authority. The plurality in Rapanos
limited the jurisdiction that the phrase "the waters of the United States confers on the
Agencies to “include only relatively permanent, standing or flowing bodies of water,”**
"as found in 'streams,” 'oceans,” 'rivers,’ 'lakes," and 'bodies' of water ‘forming
geographical features.””?* "All of these terms connote continuously present, fixed bodies
of water, as opposed to ordinarily dry channels through which water occasionally or
intermittently flows. Even the least substantial of the definition's terms, namely, 'streams,’
connotes a continuous flow of water in a permanent channel-especially when used in
company with other terms such as 'rivers,' 'lakes," and ‘oceans. "’

The plurality in Rapanos made clear that the "significant nexus" test enunciated in
SWANCC was limited to wetlands that abut an adjacent navigable waterway,**® and
suggested that Justice Kennedy's case-by-case test of whether a particular wetland in a
particular case had a "significant nexus," even though it was not directly adjacent to a
waterway, resulted in a vague and confusing case-by-case standard.?*® In any event,
Justice Kennedy's test is limited to case-by- case factual exceptions; it does not allow the
Agencies to reassert through rulemaking a broad interpretation of "waters of the United
States" that "stretches the outer limits of Congress's commerce power and raises difficult
questions about the ultimate scope of that power."??° In other words, Justice Kennedy's
exception is a case-by-case exception. It does not open the door to a broad rulemaking of
the kind that is being attempted here.

Agency Response:  The rule is consistent with decisions of the Supreme Court.
Technical Support Document, 1.C.

23 50lid Waste Agency of Northern Cook County v. Army Corps of Engineers, 531 U.S. 159 (2001) (SWANCC).
24 Rapanos v. U.S., 547 U.S 715 (2006).

215547 U.S. at 732.

216547 U.S. at 733.

217547 U.S. at 733.

218547 U.S. at 726.

219547 U.S. at 738, FNO.

20547 U.S. at 738.
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ChooseCleanWater Coalition (Doc. #11773.1)

10.220 When passing the Clean Water Act in 1972, Congress made it clear that the scope of the
Clean Water Act was to be far-reaching. The Act’s ambitious goal—"“to restore and
maintain the chemical, physical and biological integrity of the Nation’s water”??—
required extensive federal authority over the “Nation’s waters.” The record of Congress’
deliberation demonstrates that that Congress intended the Clean Water Act “be given the
broadest possible constitutional interpretation unencumbered by agency determinations
which have been made or may be made for administrative purposes.?*>” Congress
recognized that “water moves in hydrologic cycles and it is essential that discharge of
pollutants be controlled at the source.?”® Given Congress’ clear intent that the Clean
Water Act address pollution at its source and its recognition that waters are
interconnected, the scope of the proposed rule is well within Congressional intent and is
legal®®. (p. 1)

Agency Response:  The agencies agree that the rule is consistent with the statute,
Supreme Court decisions, and the Constitution. Technical Support Document, I.A.,
B., and C.

10.221 The U.S. Environmental Protection Agency and the U.S. Army Corps of Engineers are
entitled to deference in decisions about the scope of Clean Water Act authority based on
their expert ecological judgment about the role that certain kinds of waters play in the
aquatic system??, unless a particular interpretation “invokes the outer limits of Congress'
power??® ” Where, as here, the proposed rule is based on copious scientific evidence and
the agencies’ judgment about whether the science reveals a “significant nexus” between
various categories of waters and downstream navigable or interstate waters, the approach
is a reasonable and lawful interpretation of the Clean Water Act??’. (p. 2)

Agency Response:  The agencies agree that the rule is consistent with law and well
supported by the administrative record. Preamble, 111 and IV, Technical Support
Document, I-1X.

Southern Illinois Power Cooperative (Doc. #15486)

10.222 The proposed rule unlawfully expands CWA jurisdiction beyond the limits intended by
Congress and recognized by the U.S. Supreme Court. The proposed rule ignores the

Rapanos plurality opinion and misinterprets Justice Kennedy’s significant nexus
standard. (p.9)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

221 33 U.S.C §1251(a)

222 gen. Conf. Rep. No. 92-1236, 92" Cong. 2d Sess., reprinted in 1972 U.S Code Cong. & Admin. News 3376 at
3822.

2.5 Rep. No. 414 92" Cong., 2d Sess., reprinted in 1972 U.S Code Cong. & Admin. News 3376 at 3822.

224 See Chevron U.S.A. v. NRDC, 467 U.S. 837, 842-843 (1984) (holding that if Congress' intent is clear, the Court
and the agency must give effect to Congress' unambiguously expressed intent).

“United States v. Riverside Bayview Homes, 474 U.S. 121, 132-35 (1985).

226 5plid Waste Agency of Northern Cook County v. Army CORPS of Engineers, 531 U.S. 159, 172 (2001).

227 Rapanos v. United States, 547 U.S. 715, 767 (2006) (Kennedy, J., concurring).
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Washington County Water Conservancy District (Doc. #15536)

10.223 the Supreme Court’s interpretations of the term “waters of the United States™ have
consistently given this meaning to the term “navigable waters”: waters that are or have
been navigable in fact, or which could reasonably be made navigable. While allowing
some deference to the Agencies in regulating wetlands that are adjacent to and
“inseparably bound up with” navigable waters, the Supreme Court’s interpretations have
recognized that federal jurisdiction under the CWA is limited by the term “navigable
waters” and by the Act’s policy of preserving the states’ primary authority over land and
water resources. The Agencies’ interpretations, by contrast, consistently read the term
“navigable waters” out of the statute and ignore the effect of the Proposed Rule on the
authority of states. (p. 5)

Agency Response:  The rule is consistent with the statute, Supreme Court
decisions, and the Constitution. Technical Support Document, I.A., B., and C.

10.224 THE AGENCIES’ ANALYSIS OF SUPREME COURT PRECEDENT IS FLAWED.

In light of the language of the CWA and the Supreme Court’s interpretations of the Act,
the Agencies’ Proposed Rule adopts a definition of “waters of the United States” that is
overly-broad as a matter of law. The Agencies have stated that “the scope of regulatory
jurisdiction of the CWA in this proposed rule is narrower than that under the existing
regulations,”?? but even the Agencies’ own flawed Economic Analysis concludes that
“the proposed rule increases overall jurisdiction under the CWA . . . over current field
practices.”??® More importantly, this is not the relevant comparison in evaluating the
legality of the Proposed Rule. The critical question is not how the Proposed Rule
compares to existing regulations or historic agency practice, but how it compares to
existing law, as interpreted by the Supreme Court. When compared to existing law, it is
clear that the Proposed Rule adopts an expansive interpretation that exceeds the
regulatory authority Congress granted to the Agencies under the CWA. (p. 8)

Agency Response:  The rule is narrower in scope than the existing rule and is
consistent with the statute, caselaw and the Constitution. Technical Support
Document, I.A., B., and C.

10.225 The Proposed Rule misinterprets and misapplies the concurring opinion in
Rapanos. In particular, the Proposed Rule gives undue weight to Justice Kennedy’s
concurring opinion in Rapanos and fails to give any substantive consideration to Justice
Scalia’s plurality opinion. As a result, the Proposed Rule adopts an interpretation of the
CWA that conflicts with SWANCC. As noted above, the Court in SWANCC flatly rejected
the Agencies’ assertion of jurisdiction over “nonnavigable, isolated, intrastate waters”
and held that CWA jurisdiction does not extend to non-wetland “ponds that are not
adjacent to” traditional navigable waters.?*° Contrary to this clear statement in SWANCC,
the Agencies have attempted to extend Rapanos beyond its holding to justify the

228 proposed Rule, 79 Fed. Reg. at 22,192.

2% United States Environmental Protection Agency & U.S. Army Corps of Engineers, Economic Analysis of
Proposed Revised Definition of Waters of the United States at 12 (Mar. 2014), available at
http://wwwz2.epa.gov/sites/production/files/2014-03/documents/wus_proposed_rule_economic_analysis.pdf.
%0 SWANCC, 531 U.S. at 168-71
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regulation of waters that are expressly not jurisdictional under SWANCC. Indeed, the
Agencies’ Proposed Rule could be interpreted to allow regulation of the very same
isolated pond in Illinois that the SWANCC court said was not jurisdictional.

As noted above, Rapanos addressed the narrow question of “whether the term ‘navigable
waters’ in the [CWA] extends to wetlands that do not contain and are not adjacent to
waters that are navigable in fact,” but may have some other connection to navigable
waters.?*! The Proposed Rule purports to extend this holding to some wetlands with no
connection to navigable waters, and to other, non-wetland water bodies such as
intermittent streams and isolated ponds.?*? This aspect of the rule directly conflicts with
SWANCC, and cannot be justified by Justice Kennedy’s concurring opinion in Rapanos,
particularly since Justice Kennedy joined the majority opinion in SWANCC.

Moreover, even within the confines of Justice Kennedy’s concurring opinion in Rapanos,
the Agencies have adopted an overly-broad reading of that concurring opinion. For
example, Justice Kennedy did not state that the Army Corps could decide to treat all
tributaries as automatically jurisdictional-by-rule, and his opinion does not support the
Agencies’ broad, categorical jurisdictional-by-rule approach. In fact, even in the more
limited context of jurisdictional determinations for the types of wetlands at issue in
Rapanos, Justice Kennedy expressed concerns about the breadth of such a categorical
approach in the absence of “more specific” criteria such as the frequency, duration, and
volume of flow.?*

In the Proposed Rule, the Agencies admit that “the frequency, volume, and duration of
flow are relevant considerations for determining if a water body has the physical
characteristics suitable for navigation.”*** Despite this statement, however, and despite
Justice Kennedy’s suggestion that the Agencies should use such factors in evaluating
jurisdiction over tributaries, the Agencies go on to state that they will not use these
factors because, in their opinion, they are “not the best measure” of ecological effects.?
This aspect of the Proposed Rule, which allows the Agencies’ ecological judgments
regarding the cumulative ecological effects of small streams to trump the word
“navigable” in the Act, is fundamentally inconsistent with the CWA, as interpreted by the
majority in SWANCC, and with Justice Kennedy’s and Justice Scalia’s opinions in
Rapanos.(p. 8-10)

Agency Response:  The rule is consistent with the statute and case law. Technical
Support Document, I.A., B., and C.

231 Rapanos, 547 U.S. at 759.

232 Id

3 1d. At 782.

24 proposed Rule, 79 Fed. Reg. at 22,200

25 1d. at 22,261 (“Because smaller streams, whether perennial, intermittent, or ephemeral, are much more common
than larger streams, the volume of a stream’s flow is not the best measure of its contribution to the chemical,
physical, or biological integrity of downstream waters. . . . As discussed in more detail in Appendix A, small streams
cumulatively exert a strong influence on downstream waters, partly by collectively providing a substantial amount
of the river’s water . . . but also by playing unique roles that large streams typically do not, including providing
habitat for aquatic macroinvertebrates which help maintain the health of the downstream water.” (internal citations
omitted)).
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Southern Law Center et al. (Doc. #13610)

10.226 This rulemaking is critical because it is imperative that the wetlands regulatory program
be administered and enforced in a clear and definitive manner. The meaning of the words
“navigable waters” and “waters of the United States” have been debated since Congress
passed the Clean Water Act in 1972. Although the agencies have developed regulatory
definitions for these terms in the past, we now have the benefit of a well-developed body
of case law, as well a well-developed body of scientific knowledge to shape the
definition. It is time that the agencies revise the current 1986 regulatory definition and
put in place a definition that takes into account the legal and scientific developments that
have transpired over the last three decades. If we are to have a long-term resolution to the
waters of the United States issue, it needs to happen with this rulemaking. (p. 2)

Agency Response:  The agencies agree that the rule will result in the process of
identifying waters protected under the CWA easier to understand, more
predictable, and more consistent with the law and peer-reviewed science. Preamble,
1.

10.227 Congress intended the regulatory agencies to interpret the term “waters of the United
States” broadly. The legislative history of the Act demonstrates that in passing the Act,
Congress meant to protect all the nation’s waters. And the U.S. Supreme Court has ruled
on the scope of these protections; each time the Court has upheld a broad interpretation of
the Act. The proposed rule honors these decisions as well as the original intent of
Congress.

It was appropriate for the regulatory agencies to choose the Kennedy test over the Scalia
test: There is no requirement that the agencies apply both the Kennedy and Scalia tests.
The agencies were free to use their discretion to choose the test that would bring the most
clarity to the program. Also, it is the Kennedy test that is more firmly grounded in
science.

The Kennedy test only requires one of the criteria—chemical, physical, or biological—to
establish a significant nexus: Some commenters have suggested that in order for a water
to be jurisdictional, it must have a chemical, physical, and biological nexus with a
downstream traditional navigable water (TNW). Although this is not true and would be
inconsistent with the purpose of the Clean Water Act, the agencies must make a better
case as to why the correct reading is “or” not “and.” (p. 3)

Agency Response:  The agencies agree that the rule is consistent with the statute
and decisions of the Supreme Court. Technical Support Document, I.A., I.B. and
I.C.

10.228 By passing the Clean Water Act in 19722, Congress made sweeping changes in how
water would be regulated in this country. Previously, the states were in charge of keeping
pollutants out of our waters. Because so many states were reluctant to impose controls on
factories, sewage treatment plants, and other sources of pollutants, this experiment ended
poorly. For example, leading up to the passage of the Clean Water Act the Cuyahoga

236 In 1972 the "Clean Water Act" was still labeled the "Federal Waler Pollution Control Act Amendments of
1972." It was not until the Act was amended in 1977 that the Act was renamed the Clean Water Act.
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River in Cleveland was so polluted that it caught fire multiple times. And Lake Erie, the
fifth largest body of water in this country, had to be put on life support because it was so
choked with pollutant-caused algal blooms that fish could not survive in its waters.

In defining the scope of the Act, Congress said that the Act would apply to all “navigable
waters,” which it defined as the “waters of the United States.” Although the Act does not
go further to explain these terms, the legislative history clearly does. For example, as the
House Committee Report for the Act provides:

One term the committee was reluctant to define was the term “navigable waters.”
The reluctance was based on the fear that the interpretation would be read
narrowly. However, this is not the committee’s intent. The committee fully
intends that the term “navigable waters” be given the broadest possible
constitutional interpretation unencumbered by agency determinations which have

been made or may be made for administrative purposes®®’.

When EPA promulgated its regulations in 1973 to implement the Section 402 of the Act,
it defined waters of the United States broadly as the following:

(1) All navigable waters of the United States;
(2) Tributaries of the navigable waters of the United States;
(3) All interstate waters;

(4) Intrastate lakes, rivers and streams which are utilized by interstate travelers for
recreation and other purposes;

(5) Intrastate lakes, rivers and streams from which fish or shellfish are taken and
sold in interstate commerce;

(6) Intrastate lakes, rivers and streams which are utilized for industrial purposes
by industries in interstate commerce.?*®

In this definition, EPA recited almost every connection possible between water and
commerce. The Corps adopted a much more conservative approach and in its regulations
stated that Corps jurisdiction under Section 404 of the Act would only extend as far as its
Section 10 jurisdiction under the Rivers & Harbors Act of 1899. This narrow
interpretation of the CWA was overturned in the courts soon thereafter.”*® Using a phased
approach, the Corps regulations soon came in line with the EPA definition of waters of
the United States.**°

When the CWA was amended in 1977, the Section 404 program suffered an incredible
amount of scrutiny within both houses of Congress, yet when the dust settled, Congress
did not alter its definition for navigable waters, and thus, left intact the EPA and Corps
definitions for that term as well. Instead of changing the jurisdictional scope of the

27 Additional Views of Representative Edgar and Representative Myers, H.R. Rep. No. 95-139, at 54 (1977); 123
Cong. Rec. 26725 (daily ed. Aug. 4, 1977) (statement of Sen. Philip Hart (D-Mich.)); 123 Cong. Rec. 10401 (daily
ed. Apr. 5, 1977) (statement of Rep. William Harsha (D-Ohio)).

2% 38 Fed. Reg. 13527, 13529 (May 22, 1973).

2% Natural Res. Defense Council v. Callaway, 524 F.2d 79, 83-85 (2d Cir. 1975).

240 See also 40 Fed. Reg. 31319, 31320 (July 25, 1975); 33 C.F.R. § 209.120(d)(2) and ()(2) (1976).
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Section 404 program, it carved out exemptions for certain activities involved in normal
farming, ranching, silviculture, and mining.?** (p. 5-6)

Agency Response:  The rule is consistent with the statute. Technical Support
Document, I.A.

10.229 The three U.S. Supreme Court decisions that interpret waters of the United States, also
allow for a broad definition of that term. When United States v. Riverside Bayview
Homes, Inc. was decided, many thought that the question about how broadly the CWA
protections were to extend was settled for good—the CWA was meant to protect all the
waters of the United States.*** The case involved adjacent wetlands that were far removed
from the shores of Lake St. Clair in Michigan, yet the Court determined that these
wetlands were waters of the United States. In its unanimous decision, the Court held that
the Corps was properly within its administrative discretion when it determined that
wetlands adjacent to a “navigable waterway” are jurisdictional even if they are not
regularly flooded by overflow from the traditional navigable waters. The Court concluded
that “it was a permissible interpretation of the Act” to conclude that the term “waters of
the United States” encompasses “all wetlands adjacent to other bodies of water over
which the Corps has jurisdiction.?**”

Drawing from the legislative history of the Act, the Court stated that, “Protection of
aquatic ecosystems, Congress recognized, demanded broad federal authority to control
pollution, for ‘water moves in hydrologic cycles and it is essential that discharge of
pollutants be controlled at the source.””** Finally, the Court found it instructive that
attempts during the 1977 amendments to broaden the definition of waters of the United
States failed.?* The Court unanimously concluded its decision by stating that it “was
persuaded that the language, policies, and history of the Clean Water Act compel a
finding that the Corps has acted reasonably in interpreting the Act to require permits for
the discharge of fill material into wetlands adjacent to the ‘waters of the United
States.?*®>”

The EPA and the Corps interpreted the Riverside Bayview decision to give them the
authority to regulate all waters across the country where there was a federal hook. The
result was language in the 1986 joint EPA and Corps regulations that provided that the
protections of the CWA reached any water that would be used for migratory bird
habitat.**’

This so-called migratory bird rule was challenged when the Solid Waste Agency of
Northern Cook County (SWANCC) decided that it wanted to construct a solid waste
landfill in an abandoned gravel mine outside of Chicago. The Corps initially declined to
assert jurisdiction over the SWANCC site, but when the Corps discovered that migratory

#1pyb, L. No. 95-217 (1977); 123 CONG. REC. 26725 (daily ed. Aug. 4, 1977) (statement of Sen. Philip Hart
(DMich.)) at 939-40; 123 Cong. Rec. 10401 (daily ed. Apr. 5, 1977) (statement of Rep. William Harsha (D-Ohio)).
22474 U.S. 121, 106 S.ct. 455 (1985).

#31d. at 135.

24 1d. at 132-33 (citing S. Rep. No. 92-414, at 77 (1972), reprinted in 1972 U.S.C.C.A.N. 3668, 3742).

5 1d. At 135.

24%1d at 139.

751 Fed. Reg. 41206, 41217 (Nov. 13, 1986).
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birds frequented the numerous ponds at the site, the Corps decided to assert jurisdiction,
and ultimately denied the permit because it posed a potential threat to drinking water
supplies and destroyed unmitigatable habitat for migratory birds.?*® When SWANCC
reached the Supreme Court, a divided 5-4 Court held that the “migratory bird rule” was
not an allowable basis for asserting jurisdiction and that the ponds were “a far cry,
indeed, from the 'navigable waters' and ‘'waters of the United States' to which the statute
by its term extends.”?*

In short, the Court said that the agencies had been too aggressive in its interpretation of
waters of the United States. But the Court refused to draw any line short of the migratory
bird rule. Thus, the SWANCC Court identified a problem with the regulatory program, but
did little to fix it.

In 2003, the Bush Administration published a guidance document that retracted Corps
and EPA jurisdiction under the CWA far beyond what the SWANCC Court directed. For
example, this post-SWANCC guidance directed Corps and EPA staff not to assert
jurisdiction over “isolated” waters without first obtaining permission from
headquarters®®®. No similar instructions were issued to get permission before allowing
unregulated pollution or destruction of these waters by determining that they were not
subject to Clean Water Act jurisdiction. More importantly, in practice, the 2003 guidance
led to the loss of resources. Whenever the agencies themselves determined that waters
were “isolated,” intrastate, and not traditionally navigable— even where the waters had
uses other than as habitat by migratory birds—the waters were found to be non-
jurisdictional. According to the EPA, about 20 million acres of wetlands were placed at
risk of losing federal Clean Water Act protections under the 2003 policy.**

In Rapanos the Solicitor General argued to the U.S. Supreme Court that the CWA
encompasses and protects the non-navigable tributaries of the traditional navigable waters
and the wetlands adjacent to these tributaries. The Rapanos petitioners and others argued
that the CWA does not protect non-navigable tributaries and only covers those wetlands
directly adjacent to traditional navigable waters®?. In its decision the Court split 4-1-4.2%

The four-justice plurality opinion, which was written by Justice Scalia, concluded that:

“[T]he phrase “the waters of the United States” includes only those relatively
permanent, standing or continuously flowing bodies of water ‘forming geographic
features’ that are described in ordinary parlance as “streams][,] . . . oceans, rivers,
[and] lakes.” The phrase does not include channels through which water flows

248 5olid Waste Agency of N Cook Cnty. v. U.S. Army Colps of Eng 'rs, 531 U.S. 159, 165 (200 I).

249 1d, at 173.

250 68 Fed. Reg. 1991, 1997-98 (Jan. 15, 2003) (“field staff should seek formal project-specific HQ approval prior to
asserting jurisdiction over waters based on other factors listed in 33 CPR 328.3(a)(3)(i)-(iii)").

251 See Eric Pianin, Administration Establishes New Wetlands Guidelines, The Washington Post, Jan. 11, 2003, at
AO05.

252 Brief of Petitioners at 12-13, Carabell v. U.S. Army Corps of Eng'rs, (Dec. 2, 2005). (The petitioners in Carabell
case advanced a more limited argument, claiming that it was impermissible for the Corps to regulate a wetland as
"adjacent" lo a protected water body- and therefore subject to the Clean Water Act -if it lacked a hydrological
connection with the water body.)

253 Rapanos v. United States, 126 S.Ct. 2208 (2006).
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intermittently or ephemerally, or channels that periodically provide drainage for
rainfall.”?>*

The opinion also would require wetlands to have a “continuous surface connection” to
jurisdictional waters to be protected.?*®

Justice Kennedy, who cast the lone middle vote, wrote in his opinion that for a water to
be protected by the CWA it has to have a physical, biological, or chemical effect on a
traditional navigable water in order to be protected, in other words, it must have a
significant nexus with that downstream water.?*° In determining whether a particular
water is jurisdictional, Kennedy stated that it was proper to look at the cumulative impact
of a water on the nearest downstream traditional navigable water taking into account
other similarly situated waters in the region.?’

Since Rapanos, numerous courts have wrestled with the question of which opinion (or
opinions) contains the controlling rule of law. For instance, in the First and Eighth
Circuits, a water is protected under the Clean Water Act if it meets either the plurality
standard or the “significant nexus” standard®®, In the Eleventh Circuit, a water may only
be covered consistent with the “significant nexus” standard. The Seventh and Ninth
Circuits both have ruled that the “significant nexus” standard is a sufficient basis to
uphold jurisdiction, but have not ruled out the use of the plurality standard in appropriate
circumstances”®. The Second, Fifth, and Sixth Circuits have reached decisions in which
they left to a later case the resolution of whether one of the standards or both are valid
jurisdictional triggers®®. (p. 7-10)

Agency Response:  The rule is consistent with caselaw. Technical Support
Document, I.C.

National Wildlife Federation (Doc. #15020)

10.230 The Rapanos case involved wetlands connected by surface flow to tributaries that
eventually flowed into traditionally navigable waters.?** The case involved three sites

2% |d at 2225 (plurality opinion).

25 |d at 2226.

2% |d at 2248.

257 Id.

%8 United States v. Robison, 505 F.3d 1208 (11th Cir. 2007), reh 'g denied, 521 F.3d 1319 (11th Cir. 2008); see also
United States v. Freedman Farms, Inc., 2011 WL 1884000, *7 (E.D.N.C. 2011) (denying reconsideration of jury
instruction based exclusively on Justice Kennedy's "significant nexus" standard).

% United States v. Gerke Excavating, Inc., 464 F.3d 723, 724-25 (7th Cir. 2006) (discussing both standards and
concluding that Justice Kennedy's is narrower view except in "rare cases[s]" and concluding that Justice Kennedy's
test "must govern the further stages of this litigation™); N. Cal. Rivelwatch v. City of Healdsburg, 496 F.3d 993,
999- 1000 (9th Cir. 2007) (replacing prior opinion characterizing Justice Kennedy's test as "the controlling rule of
law" with one that says it is "the controlling rule of law for our case™); but cf. United States v. Moses, 496 F.3d 984,
990 (9th Cir. 2007) (decision issued three days prior to revision of Healdsburg opinion cites the initial Healdsburg
opinion and characterizes Justice Kennedy's test as "the controlling rule of law").

2% Cordiano v. Metacon Gun Club, Inc., 575 F.3d 199, 215-16 (2d Cir. 2009); United States v. Lucas, 516 F.3d
316, 327 (5th Cir. 2008) (concluding that evidence is sufficient for jury to convict under plurality, "significant
nexus," or dissent tests, but not indicating which standard, if any, controls); United States. v. Cundiff, 555 F.3d 200,
210 (6th Cir. 2009).

261 Rapanos, 126 S. Ct. at 2238 (Kennedy, J. concurring).
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eleven to twenty miles away from the nearest traditionally navigable water.?®* Each site
involved different tributary types, from a wide perennially flowing natural river, to
intermittently flowing man-made or man-altered conveyances.?®® The related Carabell
case involved a wetland that did not share a documented surface hydrological connection
with its neighboring tributary, a ditch that carried an indeterminate amount of water about
a mile to the navigable Lake St. Clair.?®*

There was no majority opinion in Rapanos. While a majority voted to remand the cases
back to the lower court for further review, there were divergent and contradictory
rationales for what standard the lower court should apply. Justice Scalia, writing for the
plurality, looked mainly to a 1954 dictionary to support his analysis.®® His opinion stated
the Act’s coverage included “those relatively permanent, standing or continuously
flowing bodies of water” and “only those wetlands with a continuous surface connection
to [other regulated waters].”?®® Justice Scalia included a footnote stating he does not
necessarily mean to “exclude seasonal rivers” or waters “that might dry up in
extraordinary circumstances, such as drought.”?®” A recent case has indicated that
seasonal can be reasonably interpreted based on geographic location.?®® Importantly,
Justice Scalia’s test and rationale for narrowing Clean Water Act jurisdiction was rejected
by a majority of the Court.

Justice Stevens, writing for a four-member dissent, deferred to the Corps’ current
categorical regulation of all tributaries and their adjacent wetlands.?*® He found:

[T]he Corps has concluded that [wetlands adjacent to other waters, including non-
navigable tributaries] play important roles in maintaining the quality of their adjacent
waters, and consequently in the waters downstream...Given that wetlands serve these
important water quality roles and given the ambiguity inherent in the phrase “waters of
the United States,” the Corps has reasonably interpreted its jurisdiction to cover non-
isolated wetlands [such as those at issue in Rapanos and Carabell].2” Justice Kennedy, in
a solo concurring opinion, largely agreed with Justice Stevens that broad protection under
the Act is warranted.?”* He also rejected the plurality’s jurisdictional test as being
“without support in the language and purposes of the Act or in our cases interpreting
it.”?"? Yet, Justice Kennedy found that to support jurisdiction for wetlands adjacent to
certain non-navigable tributaries, a showing needed to be made that such waters have a

262 Id
263 4.
264 Id
265 Id.
266 .
7.

at 2214 (plurality opinion).

at 2238 (Kennedy, J. concurring).

at 2239.

at 2220-21 (plurality opinion).

at 2225, 2226 (emphasis in original).
at 2221 n.5 (emphasis omitted).

%68 See United States v. Vierstra, 2011 WL 1064426, *4 (D. Id. 2011) (stating that “common sense and common
usage forged in the Intermountain West and applied to the Government’s evidence would support a finding that the
Low Line Canal is ‘relatively permanent’”), affirmed 2012 WL 3269211 (9th Cir. Aug. 13, 2012).

9 Rapanos, 126 S. Ct. at 2252, 2265 (Stevens, J., dissenting).

270

Id. at 2257 (citations omitted). Justice Stevens goes on to say that, “I think it clear that wetlands adjacent to

tributaries of navigable waters generally have a ‘significant nexus’ with the traditionally navigable waters
downstream.” Id. at 2264,

271

Id. at 2241 (Kennedy J., concurring).

212 1d, at 2242.
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“significant nexus” to traditionally navigable waters for jurisdiction to attach.?”
According to Justice Kennedy: [W]etlands possess the requisite nexus, and thus come
within the statutory phrase “navigable waters,” if the wetlands, either alone or in
combination with similarly situated lands in the region, significantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood as
“navigable.” When, in contrast, wetlands’ effects on water quality are speculative or
insubstantial, they fall outside the zone fairly encompassed by the statutory term
“navigable waters.”?’* The dissent stated Justice Kennedy’s test “will probably not do
much to diminish the number of wetlands covered by the Act in the long run.”*"> An
examination of the test helps explain why the dissent reached this conclusion. First, it is
important to note how utterly Justice Kennedy rejects the plurality’s restrictive test,
which is largely unconcerned with the water quality goals of the Act. Justice Kennedy
accuses the plurality of being “unduly dismissive” of the interests put forth by the
government.?’® Unlike the plurality, who see little value in protecting ephemeral waters,
dry arroyos, and wet meadows (waters that the plurality characterizes in part as
“puddles™),”’" Justice Kennedy understands that many of these waters warrant
protection.?’® He notes at length that nowhere in the Act is there support for a
jurisdictional distinction between waters with continuous flow and waters with
intermittent flow.?”® Similarly, he notes that the Act, case law precedent, and ecology fail
to support the plurality’s insistence on a continuous surface connection between wetlands
and nearby water bodies.”® Justice Kennedy explains that wetlands perform important
ecological functions, such as pollutant filtering and flood retention and “it may be the
absence of an interchange of waters prior to the dredge and fill activity that makes
protection of the wetlands critical to the statutory scheme.”?®* Importantly, in recognition
of the vital ecological functions wetlands perform, Justice Kennedy wrote that wetlands
that either individually or collectively impact “the chemical, physical or biological
integrity”?®? of other navigable waters have the requisite “significant nexus” to be
regulated under the Clean Water Act.?®® The ecological functions identified by Justice
Kennedy include flood retention, pollutant trapping, and filtration.?®* Justice Kennedy
recognized wetlands often perform these important ecological functions even though they
may be intermittent or ephemeral, or lack a surface connection to other waters.”® Justice
Kennedy’s test allows for the aggregation of impacts of similarly situated wetlands,
meaning individually less significant wetlands may be protected if they become
significant when viewed collectively within a region. Subsequent case law has indicated

23 4.
274 |d
275 |d
276 |d.
277 |d
278 |d
279 |d
280 |d

281 Id

at 2249.

at 2248.

At 2264 (Stevens, J. dissenting)
at 2246 (Kennedy, J., concurring).
at 2221 (plurality opinion).

at 2244 (Kennedy, J., concurring).
at 2242-43.

at 2244

at 2245-46.

6233 U.S.C. § 1251(a).

%83 Rapanos, 126 S. Ct. at 2248.
%84 1d. at 2248.

8 |d. at 2242-46.
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that this term can be interpreted broadly.?®® Justice Kennedy also indicated a significant
nexus to navigable waters can be assumed for certain categories of wetlands. For
instance, he stated that “[a]s applied to wetlands adjacent to navigable-in-fact waters, the
Corps’ conclusive standard for jurisdiction rests upon a reasonable inference of
ecological interconnection, and the assertion of jurisdiction for those wetlands is
sustainable under the Act by showing adjacency alone.”?®” Therefore, wetlands adjacent
to traditionally navigable waters (TNWSs) are categorically covered under Justice
Kennedy’s analysis, and a case-by-case determination is not needed. % Likewise, Justice
Kennedy suggested wetlands next to certain major tributaries may also be categorically
covered by the CWA.? It is only in regards to wetlands adjacent to minor tributaries that
Justice Kennedy refuses to allow categorical assertion of jurisdiction under the current
regulations.290 Justice Kennedy also accepts as “reasonable” the Corps current definition
of adjacent, which includes wetlands that may be separated from other waters by dikes,
berms, and other natural or manmade barriers.>** Justice Kennedy does not assert
categorical regulation of tributaries is no longer permissible, or a case-by-case
determination of a “significant nexus” to traditionally navigable waters is required to
regulate any tributary.*®? On the contrary, he suggests the current definition of tributary
“may well provide a reasonable measure of whether specific minor tributaries bear a
sufficient nexus with other regulated waters to constitute ‘navigable waters’ under the
Act.”?®® As to tributaries, Justice Kennedy only expresses concern about categorically
extending jurisdiction to all wetlands that are adjacent to any waters that meet the
regulatory definition of tributaries. Specifically, he writes: [T]he breadth of this standard
—which seems to leave wide room for the regulation of drains, ditches, and streams

%8 See Precon Development Corp. v United States Army Corps of Engineers, 633 F.3d 278, 292 (4th Cir. 2011)
(“[W]e recognize that Justice Kennedy’s instruction — that ‘similarly situated lands in the region’ can be evaluated
together — is a broad one, open for considerable interpretation and requiring some ecological expertise to
administer”).

287 Rapanos, 126 S. Ct. at 2249. Justice Kennedy reiterates “[w]hen the Corps seeks to regulate wetlands adjacent to
navigable-in-fact waters, it may rely on adjacency to establish its jurisdiction.”

288 This has been confirmed by multiple lower court decisions interpreting Rapanos. See United States v. Cundiff,
555 F.3d 200, 207 (6th Cir. 2009) (finding that under Justice Kennedy’s opinion assertion of jurisdiction over
wetlands adjacent to navigable-in-fact waters may be met ‘by showing adjacency alone); Northern California River
Watch v. Healdsburg, 496 F.3d 993, 1000 (9th Cir. 2007) (finding same); United States v. Bailey, 571 F.3d 791, 799
(8th Cir. 2007) (finding same).

89 |d. at 2248 (“[I]t may well be the case that Riverside Bayview’s reasoning — supporting jurisdiction without any
inquiry beyond adjacency — could apply equally to wetlands adjacent to certain major tributaries.”).

290 1d. at 2249 (“Absent more specific regulations, . . . the Corps must establish a significant nexus on a case-by-case
basis when it seeks to regulate wetlands based on adjacency to nonnavigable tributaries.”).

9% |d., at 2245.

292 Justice Kennedy’s opinion limited his basis for remand to the lower court to the question of “whether the specific
wetlands at issue possess a significant nexus with navigable waters.” 126 S. Ct. 2252. This contrasts with the
plurality’s broader basis for remand to determine “whether the ditches and drains near wetlands are ‘waters,”” and
“whether the wetlands in question” are also jurisdictional. Id. at 2235. This contrast is further indication Justice
Kennedy may not require a case-by-case significant nexus determination for tributaries. Indeed, as the Federal
District Court for the District of Idaho recently noted, “It is an open question as to whether Justice Kennedy’s
concurrence applies in the tributary context.” United States v. Mike Vierstra, 2011 WL 1064526, *5 (D. Id. 2011),
affirmed 2012 WL 3269211 (9th Cir. Aug. 13, 2012).

%8 |d. at 2249. Justice Kennedy never calls into question the significance of major tributaries to traditionally
navigable waters.
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remote from any navigable-in-fact waters and carrying only minor water volumes
towards it — precludes its adoption as the determinative measure of whether wetlands are
likely to play an important role in the integrity of an aquatic system comprising navigable
waters as traditionally understood.?** The dissent would support jurisdiction in every
instance where Justice Kennedy and the plurality would.?®® (p. 14- 18)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C.

American Rivers (Doc. #15372)

10.231 The primary objective of the Clean Water Act (“CWA?”) is to “restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters.”?*® The CWA
established a regulatory framework that prohibited point source discharges of pollutants
into “navigable waters” without a permit. The intent was to limit the amount of pollutants
entering waterways as well as monitor the kinds of pollutants being discharged. The Act
asserts federal jurisdiction over “navigable waters,” which are defined under the CWA as
“waters of the United States, including the territorial seas.”?®” This definition was a
purposeful expansion beyond waters “navigable-in-fact™?*® to extend protection to a
broad array of waters, waterways, and wetlands in the United States.

The drafters of the CWA on the Senate Committee on Public Works understood the
connectivity of water systems. Their report states, “Water moves in hydrologic cycles and
it is essential that discharges of pollutants be controlled at the source.”?*® The Committee
understood that what was discharged upstream would flow downstream and they wanted
to protect the whole watershed. Additionally, the Conference Report developed by the
House and Senate Committees emphasizes the comprehensive jurisdiction of the CWA,
stating that “the conferees fully intend that the term navigable waters be given the
broadest possible constitutional interpretation unencumbered by agency determinations
which have been made or may be made for administrative purposes.”300 Congress
recognized the importance of providing comprehensive protection to U.S. waters and not
constraining the CWA’s scope to an overly narrow interpretation of navigability.

Congress intended a broad jurisdictional scope for the CWA, which was upheld by a
federal court in 1975.%* Following enactment of the CWA, the Environmental Protection
Agency (“EPA”) and the Army Corps of Engineers (“Corps”) developed regulations to
define the term “waters of the United States.” Whereas the EPA definition was in line

294 Id

2% 1d. at 2265 (“Given that all four Justices who have joined this opinion would uphold the Corps’ jurisdiction in
both of these cases — and in all other cases in which either the plurality’s or Justice Kennedy’s test is satisfied — on
remand each of the judgments should be reinstated if either of those tests is met.”) (emphasis in original).

2% 33 U.S.C. § 1251(a) (2013).

29733 U.S.C. § 1362(7) (2013).

2% Waterways are “navigable-in-fact” when, “they are used, or are susceptible of being used, in their ordinary
condition, as highways for commerce, over which trade and travel are or may be conducted in the customary modes
of trade and travel on water.” The Daniel Ball, 77 U.S. 557 at 563 (1870).

295 Rep. No. 92-414, at 77 (1971).

%0 H R. Rep. No. 92-911, at 131 (1972) (Conf. Rep.).

%1 Natural Resources Defense Council v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975).
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with the goals of the CWA, the Corps’ definition was significantly narrower in scope,
covering only traditionally navigable waters. A federal court rejected the Corps’
definition, stating that Congress had “asserted federal jurisdiction over the nation’s
waters to the maximum extent permissible under the Commerce Clause of the
Constitution. Accordingly, as used in the Clean Water Act, the term is not limited to
traditional tests of navigability.”>* This was further emphasized in International Paper
Co. v. Ouellette, in which the Supreme Court determined that, “the Act applies to all
point sources and virtually all bodies of water...”>*

The current regulatory definition of “waters of the United States” includes traditional
navigable waters, interstate waters, all other waters that could affect interstate or foreign
commerce, impoundments of waters of the United States, tributaries, the territorial seas,
and adjacent wetlands.*®* It is critical to consider the historical context of jurisdiction
under the CWA in evaluating proposals to update or revise the definition of “waters of
the United States” in order to adhere to its intended purpose. (p. 3-4)

Agency Response:  The rule is consistent with the statute. Technical Support
Document, I.A.

10.232 In Riverside Bayview Homes, Inc. v. United States, the Court was determining the
validity of the Corps’ interpretation of the regulation defining “waters of the United
States” and the scope of their jurisdiction under the CWA. The Court was specifically
looking at whether “adjacent wetlands” are considered to be “waters of the United
States.” The Court held unanimously, “a definition of ‘waters of the United States’
encompassing all wetlands adjacent to other bodies of water over which the Corps has
jurisdiction is a permissible interpretation of the Act.”*® The Justices found that adjacent
wetlands have “significant effects on water quality and the aquatic ecosystem...”306 Thus
the jurisdictional scope of the CWA was confirmed to extend to adjacent wetlands in
order to protect them and the jurisdictional water to which they are connected from
degradation.

In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(“SWANCC”) the Supreme Court held that the non-navigable, intrastate, isolated waters
in dispute (abandoned sand and gravel pits that were filled with water and varied in size
from one-tenth of an acre to several acres and in depth from several inches to several
feet) could not be classified as a “water of the United States” based solely on the fact that
they are a habitat for migratory birds.>*" In a 5-4 opinion, the Court held that use of the
Migratory Bird Rule®® exceeds the Corps’ authority under Section 404 of the CWA.*%

302 Id

%3 |nternational Paper Company v. Ouellette, 479 U.S. 481, 492 (1987).

%33 C.F.R. §328.3 (2013).

%05 U.S. v. Riverside Bayview Homes, Inc. 474 U.S. 121, 135 (1985).

%06 1d. at n.9.

%07 50lid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 531 U.S. 159, 174
(2001).

%08 The Corps “attempted to modify the definition of “waters of the United States™ in order to clarify the scope of
their § 404 permit program. The Corps would have their jurisdiction extend to waters, “a) which are or would be
used as habitat by birds protected by Migratory Bird Treaties; or b) which are or would be used as habitat by other
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The Court stated, “In order to rule for respondents here, we would have to hold that the
jurisdiction of the Corps extends to ponds that are not adjacent to open water. But we
conclude that the text of the statute will not allow this.”*'® The Court recognized that if
they were to uphold federal jurisdiction over a waterway based solely on it being a
habitat for migratory birds then that would abrogate the term ‘navigable’ out of the CWA
altogether.®** Although the Court held the Corps exceeded its authority here, the holding
was very narrow and, when applied to later cases, restricts the Corps’ ability to apply
jurisdiction over isolated waters using only the Migratory Bird Rule.*'? This can be
regarded as allowing the Corps to assert jurisdiction over isolated wetlands, as long as
their decision is not solely based on the migratory bird rule. (p. 4-5)

Agency Response:  The rule is consistent with the decisions of the Supreme Court.
Technical Support Document, 1.C.

10.233 In 2006, the Supreme Court addressed the scope of CWA’s coverage for wetlands that
are not adjacent to traditionally navigable waterways when they consolidated the cases of
Rapanos v. United States and Carabell v. United States Army Corps of Engineers
(referred to together as “Rapanos™). The Justices issued three decisions with no majority
opinion. The plurality opinion sets forth a two prong test to determine if a wetland is
jurisdictional: “First, that the adjacent channel contains a ‘water of the United States,’
and second, that the wetland has a continuous surface connection with that water, making
it difficult to determine where the ‘water’ ends and the ‘wetland’ begins.”313 Justice
Scalia defines “water of the United States” for purposes of the test:

In sum, on its only plausible interpretation, the phrase “the waters of the United
States” includes only those relatively permanent, standing or continuously
flowing bodies of water ‘forming geographic features’ that are described in
ordinary parlance as ‘streams’[,]...oceans, rivers, [and] lakes.” See Webster’s
Second 2882. The phrase does not include channels through which water flows
intermitgiptly or ephemerally, or channels that periodically provide drainage for
rainfall.

Under Justice Scalia’s definition, a waterway must flow perennially to be considered a
“water of the United States” and a wetland must have a “continuous surface connection”
to that perennial waterway to be jurisdictional. This considerably limits the types of
waters that the Corps can determine are “waters of the United States,” and thus constrains
the overall scope of the CWA.

The concurring opinion by Justice Kennedy found that a water or wetland possesses a
“significant nexus” and is thus jurisdictional if, the water “alone or in combination with

migratory birds which cross state lines...” Final Rule for Regulatory Programs of the Corps of Engineers, 51 Fed.
Reg. 291, 41217 (Nov. 13, 1986).

%9 SWANCC, 531 U.S. at 159.

191d. at 168.

S d. at 172.

$12 Advance Notice of Proposed Rulemaking on the Clean Water Act Regulatory Definition of “Waters of the United
States,” 68 Fed. Reg. 10, 1993 (Jan. 15, 2003).

%13 Rapanos v. United States, 547 U.S. 715, 742 (2006).

$141d. at 739.
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similarly situated lands in the region, significantly affects the chemical, physical, and
biological integrity of other covered waters understood as navigable.”*™ The significant
nexus test, when applied to the facts of the case, confirmed that a wetland which “can
perform critical functions related to the integrity of other waters — functions such as
poIIutan3tlgrapping, flood control, and runoff storage” is in fact a “water of the United
States.”

The dissent by Justice Stevens gives deference to the Corps and generally agrees with
Justice Kennedy’s opinion except for the significant nexus approach, which they were
concerned would be too difficult to prove. The dissent argues that it is enough for
wetlands to be adjacent to tributaries of navigable waterways for them to also be
navigable waterways. The dissent illustrates that non-isolated wetlands can “obviously
have cumulative effects on downstream water flow by releasing waters at times of low
flow or by keeping waters back at times of high flow. This logical connection alone gives
the wetlands the ‘limited’ connection to traditionally navigable waters that is all the
statute requires.”* Thus, no significant nexus test is needed.

Justice Roberts was part of the plurality opinion but he went out of his way to write a
concurrence to specifically address rulemaking. He stated that the “agencies delegated
rulemaking authority under a statue such as the Clean Water Act are afforded generous
leeway by the court in interpreting the statute they are entrusted to administer.”*® He
noted that the EPA and Corps made an effort to initiate a rulemaking after SWANCC but
that it was never finalized.**°* He observed that if the Agencies had completed the
rulemaking they “would have enjoyed plenty of room to operate in developing some
notion of an outer bound to the reach of their authority.”*? Justice Roberts stressed the
deference the Court can give to a rule that defines the scope of the CWA promulgated by
the Agencies and suggested that if the Agencies had made such a rule than they may not
have been defeated in Court. Justice Breyer in his dissent also articulated that once the
Agencies write regulations defining the scope of “navigable waters” then, “the courts
must give those regulations appropriate deference.”*** We agree with Justice Roberts and
Justice Breyer and we appreciate EPA and the Corps’ efforts in promulgating a rule now.

The Rapanos decision resulted in three conflicting, or at least contradictory, Supreme
Court opinions that offer muddled guidance to lower courts and the Agencies as how to
interpret the term “waters of the United States.” The Circuit Courts have varied widely in
their interpretation and use of the plurality and concurring opinions, and administrative
guidance following these decisions has resulted in increased uncertainty and declining
enforcement.?# (p. 5-7)

%1514, at 780.

%16 |d. at 779-780; see also 33 C.F.R. § 320.4(b)(2) (2013).

%17 Rapanos, 547 U.S. at 808.

%8 |d. at 758.

319 Id.

320 Id.

%21 |d. at 811. Deference is appropriate unless the Agency interpretation is unreasonable. See, Chevron U.S.A. Inc. v.
Natural Resources Defense Council Inc., 467 U.S. 837 (1984).

%2 Memorandum from Majority Staff, Comm. on Oversight and Gov’t Reform, and Majority Staff, Comm. on
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Agency Response:  The rule is consistent with caselaw. Technical Support
Document, I.C.

10.234 The absence of a majority opinion in Rapanos has resulted in significant variation in how
the lower courts have interpreted the split decision. The First, Third and Eighth Circuits
maintain that water is protected under the law if it meets either the plurality standard or
the “significant nexus” test.**> The Eleventh and Seventh Circuits maintain that a water
may be jurisdictional only if it meets the “significant nexus” standard.*** The Fourth
Circuit and Ninth Circuit have applied the ‘significant nexus’ standard, but have not ruled
out the use of the plurality standard.**> The Second, Fifth, and Sixth Circuits have not
conclusively ruled on which standard to use because their particular cases have met both
standards.**® In seven of those Circuit Court cases the United States Supreme Court was
asked for certiorari, but it was not granted.**’

Courts are seeking guidance as to the meaning of “waters of the United States.” This
clarification is essential so that jurisdictional determinations can be made in a consistent
manner throughout the United States. Whether or not a stream or wetland is jurisdictional
under the CWA should not depend upon the federal circuit court district where it is
located. (p. 7)

Agency Response:  The rule is consistent with caselaw. Technical Support
Document, I.C.

10.235 Following both the SWANCC and Rapanos decisions, EPA and the Corps released
guidance documents to provide directives for field staff interpreting the Supreme Court
decisions and implementing jurisdictional determinations and agency actions under the
CWA. Following SWANCC, EPA and the Corps published an Advance Notice of
Proposed Rulemaking (“ANPRM”) and released a guidance memo to field staff
specifically focusing on jurisdiction for so-called “isolated,” non-navigable, intrastate
waters that were the focus of the SWANCC decision. The guidance memo released in
2003 became effective immediately and required field staff to receive the permission of
agency headquarters before asserting jurisdiction over “isolated” waters.*?® In practice,
when Agencies determined that waters were “isolated,” even if the water had other

Transportation and Infrastructure to Rep. Henry Waxman, Chairman, House Comm. on Oversight and Gov’t
Relations, and Rep. James Oberstar, Chairman, House Comm. on Transportation and Infrastructure, Decline of the
Clean Water Act Enforcement Program (Dec.16, 2008).

%23 United States v. Bailey, 571 F.3d 791, 799 (8th Cir. 2009); United States v. Johnson, 467 F.3d 56, 60 (1st Cir.
2006); United States v. Donovan, 661 F.3d 174, 182 (3rd Cir. 2011).

%24 United States v. Robinson, 505 F.3d 1208, 1219 (11th Cir. 2007); United States v. Gerke Excavating, Inc., 464
F.3d 723, 724 (7th Cir. 2006).

%22 Northern California River Watch v. City of Healdsburg, 496 F.3d 993, 1000-1001 (9th Cir. 2007); United States
v. Moses, 496 F.3d 985, 990 (9th Cir. 2007), Precon Development Corp. v. United States Army Corps of Engineers,
633 F.3d 278, 283 (4th Cir. 2011).

%26 8. v. Cundiff, 555 F.3d 200, 208 (6th Cir. 2009); United States v. Lucas, 516 F.3d 316, 327 (5th Cir. 2008).

%27 Robert Meltz and Claudia Copeland, Cong. Research Serv., RL33263, The Wetlands Coverage of the Clean
Water Act (CWA): Rapanos and Beyond 7 (April 22, 2014).

%28 Advance Notice of Proposed Rulemaking on the Clean Water Act Regulatory Definition of “Waters of the United
States,” 68 Fed. Reg. 1997-98 (Jan. 15, 2003). The document states, “field staff should seek formal project-specific
HQ approval prior to asserting jurisdiction over waters based on other factors listed in 33 C.F.R. 328.3(a)(i)-(iii).”
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functions beyond its use by migratory birds, the waters were deemed nonjurisdictional.**®

The effect of this guidance was a significant loss of protections for waters that had
previously been protected under the original and intended reach of the CWA. American
Rivers and a significant majority of others in the water and advocacy community were
adamantly opposed to the ANPRM. Fortunately, the Bush Administration never finalized
that rulemaking effort.>*

Following the Rapanos decision, several guidance documents were released by the Corps
and EPA. The 2008 guidance, issued jointly by EPA and the Corps, imposed significant
limitations to CWA protections beyond the scope of the Rapanos and SWANCC
decisions. The Agencies chose to construe the Supreme Court decisions to restrict the
coverage of the CWA instead of using the authority the Court permitted them to maintain
protective jurisdiction. The guidance required that less than “relatively permanent”
streams receive a case-by-case significant nexus test to determine jurisdiction.**
Additionally, wetlands adjacent to non-navigable tributaries that are not “relatively
permanent” and wetlands adjacent to but that do not “directly abut a relatively permanent
non-navigable tributary” require a case-specific significant nexus analysis.*** The 2008
guidance considerably undermined protections for small streams and wetlands by
imposing the significant nexus hurdle to more waterways than necessary.

In April 2011, EPA and the Corps proposed a new guidance. This guidance was focused
on protecting smaller waterways in order to keep upstream pollutants from traveling
downstream.®** American Rivers supported the Agencies’ efforts to clarify the scope of
the CWA after Rapanos, and offered some minor suggestions that would improve the
2011 Guidance. We advocated for an improved definition of “tributary” that did not rely
on the presence of an ordinary high water mark; we asserted that ditches should be
regulated as tributaries if they acted like tributaries by contributing flow to other bodies

29 See U.S. Gov’t Accountability Office, GAO-05-870, Waters and Wetlands: Corps of Engineers Needs to Better
Support Its Decisions for Not Asserting Jurisdiction 6 (Sep. 2004), available at
http://www.gao.gov/assets/250/247705.pdf. The document states, “In the five districts we reviewed, Corps officials
said they generally do not consider seeking jurisdiction over isolated, intrastate, nonnavigable waters on the sole
basis of 33 CFR 328 (a)(3) because (1) headquarters has not provided detailed guidance on when it is appropriate to
use this provision; (2) they believe that headquarters does not want them to use this provision; (3) they were
concerned about the amount of time that might be required for a decision from headquarters; or (4) few isolated,
intrastate, nonnavigable waters were in their districts whose use, degradation, or destruction could affect interstate
commerce.”

%30 press Release, EPA, EPA and Army Corps Issue Wetlands Decision (Dec. 16, 2003), available at
http://yosemite.epa.gov/opa/admpress.nsf/0/540f28acf38d7f9b85256dfe00714ab0?opendocument. The press release
states, “After soliciting public comment to determine if further regulatory clarification was needed, EPA and the
Corps have decided to preserve the federal government’s authority to protect our wetlands. The Agencies will
continue to monitor implementation of this important program to ensure its effectiveness.”

*1 Memorandum from Benjamin H. Grumbles, Assistant Adm’r for Water, E.P.A. and John Paul Woodley, Jr.
Assistnat Sec’y of the Army, Department of the Army, Clean Water Act Jurisdiction Following the U.S. Supreme
Court’s Decision in Rapanos v. United States and Carabell v. United States 7 (Dec. 2, 2008), available at
http://water.epa.gov/lawsregs/guidance/wetlands/upload/2008_12_3_wetlands_ CWA_Jurisdiction_Following_Rapa
nos120208.pdf.

%321d. at 8.

%3 U.S. EPA and Army Corps of Engineers, Draft Guidance on Identifying Waters Protected by the Clean Water
Act (April 27, 2011), available at http://www.epa.gov/tp/pdf/wous_guidance_4-2011.pdf.
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of water protected by the CWA,; we requested that the Agencies make adjacent wetlands
categorically covered by law; and we asked that “other waters” be looked at in terms of
their aggregate effect on the watershed. Unfortunately, the 2011 Guidance was never
implemented and the 2008 Guidance is currently the controlling document. While we
appreciated the Agencies’ effort to clarify jurisdiction through the guidance documents,
we proposed that a rulemaking would be better due to the deference it would be given in
court. We commend the Agencies for moving forward with a proposed rulemaking.

The Rapanos and SWANCC decisions, along with the resulting administrative guidance
documents, have created an atmosphere of uncertainty among EPA and the Corps when
enforcing the CWA and making jurisdictional determinations. An EPA memorandum
reported that in a period of less than two years, approximately 500 enforcement cases
were adversely affected due to unclear jurisdictional requirements following the Supreme
Court decisions.*** The memo breaks down the missed opportunities to 304 instances
where enforcement of CWA violations were not pursued because of jurisdictional
uncertainty, 147 instances where the enforcement priority of a case was lowered because
of jurisdictional concerns, and 61 cases where a lack of CWA jurisdiction was asserted as
an affirmative defense in an enforcement proceeding.*®® It is clear that uncertainty
surrounding “waters of the United States” jurisdictional determinations is suppressing
enforcement of the CWA.

The EPA memorandum also states that the biggest burden to enforcement, post-Rapanos,
is the presumption that intermittent and ephemeral tributaries to traditionally navigable
waters and headwater wetlands are non-jurisdictional.®* That presumption can only be
overcome by a “significant nexus” analysis, which takes a considerable amount of
resources.**’ For example, in order to make a jurisdictional determination, a large sum of
money must be spent to model flow and conduct field investigations.®* This added
expense is impeding the Agencies’ ability to enforce CWA requirements and protect
vulnerable streams and wetlands.

In 2009, the EPA Inspector General reported that Rapanos created considerable
uncertainty for the Corps’ permitting program and EPA’s compliance and enforcement
actions.®* Jurisdictional issues, analytical and data needs, and vague key terms such as
“traditional navigable waters” and “adjacency” hindered their work.**® The report also
discovered that many EPA regional offices are struggling with the fact that Rapanos has
raised the bar on establishing CWA jurisdiction and, as a result, more resources and time

%34 Memorandum from Granta Nakayama, EPA Assistant Adm’r for Enforcement and Compliance Assurance to

Benjamin Grumbles, EPA Assistant Adm’r for Water, OECA’s Comments on the June 6, 2007 Memo, Clean Water
Act Jurisdiction Flowing the U.S. Supreme Court’s Decision in Rapanos v. United States and Carabell v. United

3Satgaltes 2 (March 4, 2008), available at http://www.eenews.net/assets/2012/04/18/document_gw_01.pdf.
Id.

336 Id
337 Id
338 Id

9 U.S. EPA, Office of Inspector General, NO.09-N-0149, Congressionally Requested Report on Comments Related
to Effects of Jurisdictional Uncertainty on Clean Water Act Implementation (April 30, 2009), available at
http://www.epa.gov/oig/reports/2009/20090430-09-N-0149.pdf.

¥0d. at 1.
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are required to put together a strong case for the Department of Justice (“DOJ ). 341 Even
if the EPA regional office can find jurisdiction without a significant nexus determination,
the DOJ often requests one anyway because, in light of Rapanos, they feel they need it to
support their case.>*? As regional offices expend limited resources to test the presence of
a “significant nexus,” enforcement declines and puts our rivers, wetlands, streams, and
lakes, and the communities that rely upon them, at risk.

Many of the problems cited above will be addressed through a definition of “waters of
the United States” that restores Congress’ original intent. The Economic Analysis of
Proposed Revised Definition of Waters of the United States asserts that government
programs are going to benefit from the avoided cost of case specific jurisdiction
evaluations.** The permitting process will be improved with more consistency,
predictability, and timeliness.*** The proposed rule will also aid in comprehensive
enforcement which will lead to better compliance due to better certainty in what is a
“water of the United States,” and what is not. While the estimated cost of implementing
the proposed rule is $162 to $278 million dollars, EPA calculates that this will be far
outweighed by $338 to $514 million in likely benefits.**> These numbers, while taking
into account the economic benefits such as government savings on enforcement and
savings from reduced uncertainty, do not fully capture the importance of the provision of
clean water. We believe that the overall impact that the rule will have on our environment
is something that is invaluable. (p. 8-11)

Agency Response:  The agencies agree that the rule will result in the process of
identifying waters protected under the CWA easier to understand, more
predictable, and more consistent with the law and peer-reviewed science. Preamble,
I1. The agencies agree that the benefits of the rule exceed the costs. Preamble, V
and Economic Assessment in the docket.

Sierra Club (Doc. #15446)

10.236 With regard to the science, we believe it is unassailable. The term “connectivity” in the
scientific report clearly comports with Justice Kennedy’s “significant nexus” requirement
in Rapanos. Because there was no majority opinion in Rapanos, Justice Kennedy’s
concurring opinion was the controlling opinion. See, Graham v. Florida, 560 U.S. 48, 59-
60, 130 S.Ct 2011, 2021-22 (2010); Marks v. United States, 430 U.S. 188, 97 S.Ct. 9990
(1977). (p. 1-2)

Agency Response:  The agencies agree that the rule is consistent with caselaw.
Technical Support Document, 1.C.

¥1d. at 2.
¥21d. at 6.
%3 U.S. Environmental Protection Agency and Army Corps of Engineers, Economic Analysis of Proposed Revised
Definition of Waters of the United States (March 2014), available at
Q}}p://WWWZ.epa.qov/sites/production/fiIes//2014-03/documents/wus proposed_rule_economic_analysis.pdf.

Id. at 10.
% 1d. at 44, exhibit 28.
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Southeastern Legal Foundation, Inc. (Doc. #16592)

10.237 Under the CW A, federal jurisdiction extends to "navigable waters," defined in the statute
as "waters of the United States, including the territorial seas."**° Certain categories of
WOTUS, including waters which are navigable-in-fact, the territorial seas, and interstate
waters and interstate wetlands (collectively referred to as "Traditional Waters"), are
unquestionably jurisdictional. The limits beyond Traditional Waters, however, of what is
and is not a WOTUS, have been at issue for decades. Three Supreme Court cases over the
last thirty years have addressed this issue head-on. In addition, Congress has been
presented numerous opportunities to weigh in on the definition of WOTUS by expanding
federal jurisdiction, but in all instances has declined to do so. While there may be debate
about the legal line separating jurisdictional from non-jurisdictional waters, Supreme
Court precedent makes it crystal clear that, wherever that line may lie, it is well shy of the
jurisdiction-expanding boundary drawn by the Agencies' Proposed Rule.

To understand the legal background against which the Proposed Rule was drafted, it is
critical to focus on the Supreme Court precedent addressing WOTUS. The first case to
address WOTUS was United States v. Riverside Bayview Homes, Inc.3*’ In Riverside, the
Court was asked to determine whether a wetland that "was adjacent to [Traditional
Waters]" was a WOTUS.>#®

Finding that "the transition from water to solid ground is not necessarily or even typically
an abrupt one,” and that "the Corps must necessarily choose some point at which water
ends and land begins," the Court held that WOTUS included wetlands "inseparably
bound up with" and “actually abut[ ting] [Traditional Waters ]."**°

Although the Riverside decision dealt with the understandable difficulty of line drawing
in a gradual change from water to land, the Agencies seized upon the decision to launch
an expansion of their authority. As part of this new effort, the Corps introduced the
"Migratory Bird Rule" in 1986 to “clarify" the reach of its jurisdiction.®** Under the
Migratory Bird Rule, the Corps could extend jurisdiction to any intra-state waters
"[w]hich are or would be used as habitat" by migratory birds. The Supreme Court
addressed both isolated wetlands and the Migratory Bird Rule in Solid Waste Agency v.
United States Army Corps of Engineers, the second Supreme Court case to assist in
defining the boundaries of WOTUS.*" In SWANCC, the Court held "nonnavigable,
isolated, intrastate waters" were not jurisdictional based solely on the presence of
migratory birds.®** The Court based this decision on the plain text of the Clean Water
Act, holding that whatever Congress might have intended it could not possibly include
isolated pothole ponds as "navigable" waters.*** Although not basing its holding on the
point, the Court also stated that any other interpretation would raise serious constitutional

6 CWA at 502(7).

%7474 U.S. 121 (1985) (Riverside).
8 1d. At 131.

¥91d. At 135, 137.

%051 Fed. Reg. 41, 217.

%1531 U.S. 159 (2001) (SWANCC).
%2 1d. At 171.

%3 1d. At 174.
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questions.*** Notably, the SWANCC Court held that Riverside did not establish "that the
jurisdiction of the Corps extends to ponds that are not adjacent to open waters."**® In
addition, for the first time, as discussed in more detail below, the SWANCC Court
introduced the term "significant nexus™ into the WOTUS parlance. When referencing its
decision in Riverside, the SWANCC Court stated "[i]t was the significant nexus between
the wetlands and 'navigable waters' that informed our reading of the CWA in
[Riverside]."**°

With their authority smartly cuffed, one might think the Agencies would relent on further
assertions of expansive power. Not so. The third Supreme Court case to discuss the
definition of WOTUS, Rapanos v. United States Army Corps of Engineers, is the main
reason for the Proposed Rule.*®’ Like the SWANCC Court before it, the Rapanos court
also invalidated the Corps' assertion of jurisdiction over wetlands. Rapanos involved the
consolidation of two separate cases based on similar fact patterns and a similar issue:
whether wetlands situated a great distance from Traditional Waters that drain through
several features before eventually reaching Traditional Waters are jurisdictional. In a 4-1-
4 plurality opinion, five justices (the four justices joining the plurality opinion issued by
Justice Scalia and Justice Kennedy in his concurrence) held that the Corps' hydrologic
connection theory of jurisdiction was impermissible. Looking back on its decision in
Rapanos, the Supreme Court subsequently stated "we considered whether a wetland not
adjacent to [Traditional Waters] fell within the scope of the [CWA]. Our answer was no,
.. "**® The Rapanos plurality held that WOTUS "cannot bear the expansive meaning that
the Corps would give it."**® In addition,"[w]etlands with only an intermittent, physically
remote hydrologic connection to [WOTUS] .... lack the necessary connection” to be
considered jurisdictional.*® Similarly, Justice Kennedy's concurrence found that "[t]he
Corps' theory of jurisdiction in these consolidated cases - adjacency to tributaries
however remote and insubstantial - raises concerns that go beyond the holding of
Riverside ..., and so the Corps' assertion of jurisdiction cannot rest on that case."*** And,
directly relevant to the Proposed Rule, "[m]ere hydrologic connection should not suffice
in all cases; the connection may be too insubstantial for the hydro logic linkage to
establish the required nexus with [Traditional Water]."*® The Court vacated the Sixth
Circuit's ruling upholding the Corps' jurisdiction over the wetlands.

%4 1d. at 162, 174. "There are significant constitutional questions raised by respondents' application of their
regulations, and yet we find nothing approaching a clear statement from Congress that it intended & 404(a) to reach
an abandoned sand and gravel pit such as we have here."

%55 1d. at 168. While the term "open waters" is not defined, there is reason to believe that open waters is co-existent
with Traditional Waters. See, e.g., Kaiser Aetna v. US, 444 U.S. 164, 190 (1979) (the Maunaloa Bay, a Traditional
Water, is an "open water"); Kotch v. Board of River Pilot Comm 'rs, 330 U.S. 552, 558 (1947) (pilots move ships
from "open waters" to local waters).

%5 SWANCC, 531 U.S. at 167.

%7547 U.S. 715 (2006).

%58 Sackett v. Environmental Protection Agency, 123 S. Ct. 1367, 1370 (2012).

%9 Rapanos, 547 U.S. at 732.

%01d. at 742.

%L 1d.at 780.

%21d. at 784-85.
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Despite reaching a majority to strike down the Corps' hydrologic connection theory, the
Court could not reach a majority regarding the proper test for CWA jurisdiction. The
plurality held that the "only plausible interpretation” of WOTUS "includes only those
relatively permanent, standing or continuously flowing bodies of water. .. that are
described in ordinary parlance as streams, oceans, rivers and lakes."*** Specific to
wetlands, the plurality held that "only those wetlands with a continuous surface
connection to bodies that are [WOTUS] in their own right, so that there is no clear
demarcation between ‘waters' and wetlands" are covered by the CWA..3**

Justice Kennedy's test took a different approach. Seizing on the term "significant nexus"
as first used in SWANCC to explain the relationship between wetlands physically abutting
Traditional Waters in Riverside, Justice Kennedy held that "the Corps' jurisdiction over
wetlands depends upon the existence of a significant nexus between the wetlands in
question and [Traditional Waters ]."*®

As discussed in more detail below, the Proposed Rule fails under both branches of
Rapanos. First, the Proposed Rule not only ignores the standard articulated by the
plurality, it includes a scope of jurisdiction that the plurality described as "beyond
parody.”®® Second, the Proposed Rule misapplies Justice Kennedy's concurring opinion
and his "significant nexus" test even while professing to rely on it. What the Proposed
Rule does, once again, is to take a legal standard constructed to limit and restrain the
government's authority, turned it on its head, and taken the standard as license for even
greater jurisdiction.

SLF submits that in light of the legal framework applicable to CWA jurisdiction, and the
repeated rebuke of the Agencies by the Court, there is no apparent way to rehabilitate the
Proposed Rule and the only sensible course of action is to withdraw it in its entirety and
start over. Out of an abundance of caution, however, SLF also submits the following
comments on the deficiencies with the Proposed Rule. (p. 3-8)

Agency Response:  The rule is consistent with decisions of the Supreme Court.
Technical Support Document, 1.C.

Competitive Enterprise Institute (Doc. #15127)

10.238 The Proposed Rule exceeds the Agencies’ statutory authority under the Clean Water Act.

The proposed rule continues “the immense expansion of federal regulation of land use
that has occurred under the Clean Water Act—without any change in the governing
statute.” Rapanos, 547 U.S. at 722 (plurality opinion). The proposed rule adopts a view

363

Id. at 739. (internal quotations omitted).

%4 1d. at 740 (empbhasis in original).

%% 1d. at 811.

%6 By calling an "ephemeral stream™ a WOTUS, “the Corps has stretched the term [WOTUS] beyond parody." Id. at
734. "The plain language of the statute simply does not authorize this 'Land is Waters' approach to federal
jurisdiction.” Id. Yet, the Proposed Rule provides that "ephemeral tributaries, including dry-land systems in the arid
and semi-arid west" can be jurisdictional. Fed. Reg. at 22,202. See also "The great majority of tributaries are
headwater streams, and whether they are perennial, intermittent, or ephemeral, they play an important role in the
transport of water..." Fed. Reg. at 22,201.
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of the Agencies’ jurisdiction that is, as the plurality opinion in Rapanos described,
basically unbounded:

The Corps has also asserted jurisdiction over virtually any parcel of land
containing a channel or conduit—whether man-made or natural, broad or narrow,
permanent or ephemeral—through which rainwater or drainage may occasionally
or intermittently flow. On this view, the federally regulated “waters of the United
States” include storm drains, roadside ditches, ripples of sand in the desert that
may contain water once a year, and lands that are covered by floodwaters once
every 100 years. Because they include the land containing storm sewers and
desert washes, the statutory “waters of the United States” engulf entire cities and
immense arid wastelands. In fact, the entire land area of the United States lies in
some drainage basin, and an endless network of visible channels furrows the
entire surface, containing water ephemerally wherever the rain falls. Any plot of
land containing such a channel may potentially be regulated as a “water of the
United States.” Id.

Accordingly, the proposed rule exceeds the limits of the Agencies’ statutory jurisdiction
for the reasons stated in the plurality opinion. “‘[T]he waters of the United States’ include
only relatively permanent, standing or flowing bodies of water. The definition refers to
water as found in ‘streams,’ ‘oceans,’ ‘rivers,’ ‘lakes,” and ‘bodies’ of water ‘forming
geographical features.” All of these terms connote continuously present, fixed bodies of
water, as opposed to ordinarily dry channels through which water occasionally or
intermittently flows.” Id. at 732—33 (footnote and citation omitted). Yet the proposed rule
sweeps up so called “tributaries” that are, at most, the sites of ephemeral and intermittent
flows. Likewise, it sweeps up sites that lack even ephemeral or intermittent flows merely
because they are within the “region” of actual bodies of water. The Agencies, however,
lack the statutory authority to assert jurisdiction over “transitory puddles or ephemeral
flows of water,” much less land that lacks even those water features. Id. at 733.
Accordingly, the proposed rule is ultra vires.

As the plurality opinion explains, this broad assertion of jurisdiction also directly
conflicts with the CWA’s definition of “point source.” See id. at 735-36. A “point
source” 1s “any discernible, confined and discrete conveyance, including but not limited
to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, or vessel or other floating craft, from which
pollutants are or may be discharged.” 33 U.S.C. § 1362(14). The Act also defines
“discharge of a pollutant” as “any addition of any pollutant to navigable waters from any
point source.” §1362(12)(A). Thus, “point sources” and “navigable waters” must
comprise, under ordinary principles of statutory interpretation, separate and distinct
categories. Yet the proposed rule depends on a reading of “navigable waters” that
encompasses all or nearly all point sources. Because that reading is precluded by the
statutory text’s separation of “navigable waters” and “point sources,” the proposed rule is
ultra vires.

Were there any doubt regarding these statutory questions, it is resolved by the CWA’s
statement that it is “the policy of the Congress t0 recognize, preserve, and protect the
primary responsibilities and rights of States to prevent, reduce, and eliminate pollution,
[and] to plan the development and use (including restoration, preservation, and
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enhancement) of land and water resources . .. .” § 1251(b). The Agencies’ broad reading
of “waters of the United States” to assert control over the development and use of land in
entire watershed “regions” is flatly inconsistent with the Act’s stated policy and therefore
must be rejected. That, in turn, renders the proposed rule ultra vires. (p. 8-9)

The Proposed Rule violates even the broadest reading of Rapanos. Rapanos has no single
controlling opinion. Rather, the majority was split between a four-Justice plurality
authored by Justice Scalia and a special concurrence (i.e., concurring in the judgment
only) by Justice Kennedy.

Both the four-Justice plurality and Justice Kennedy’s concurrence agree that the terms
“navigable waters” and “waters of the United States” in the CWA encompass more than
waters that are either navigable in fact or potentially navigable. Rapanos at 730-31, 767.
They diverge, however, when it comes to determining which non-navigable waters fall
under the definition of “the waters of the United States.” As described above, the
plurality opinion correctly states a practically administrable test based on the physical
characteristics of the bodies of water in question.

By contrast, Justice Kennedy’s concurrence introduces a “significant nexus” test for
CWA jurisdiction. This test, he writes, should to be used to determine which non-
navigablein- fact waters fall under the definition of “waters of the United States.” Noting
that “Congress enacted the law to ‘restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters,”” Justice Kennedy concludes that Congress
gave the Agencies authority over both the nation’s waters and those areas that are critical
to the integrity of the nation’s waters. Id. at 779 (Kennedy, J., concurring) (quoting 33
U.S.C. § 1251(a)). He insists that the Agencies demonstrate that any non-navigable
waters they seek to regulate have a significant hydrologic connection, or “significant
nexus,” to the nation’s navigable waters.

Obvious though it may be, it bears emphasizing: the “significant nexus” test Justice
Kennedy proposes requires that the nexus be, well, significant. To regulate waters beyond
those immediately adjacent to the nation’s waters, the Agencies must demonstrate a
hydrologic nexus that is more than “speculative or insubstantial.” Id. at 780 (Kennedy, J.,
concurring). “Given the potential overbreadth of the [Agencies’] regulations, this
showing is necessary to avoid unreasonable applications of the statute.” 1d. at 782
(Kennedy, J., concurring). As a consequence, Justice Kennedy’s test would preclude the
Agencies from “regulat[ing] drains, ditches, and streams remote from any navigable-in-
fact water and carrying only minor water volumes toward it.” 1d. at 780-81 (Kennedy, J.,
concurring).

The EPA has taken the official position that both the four-Justice plurality and Justice
Kennedy’s concurrence form the controlling legal test in Rapanos. Envtl. Prot. Agency,
Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos
v. United States & Carabell v. United States, at 3 (Dec. 2, 2008), available at
http://water.epa.gov/lawsregs/guidance/wetlands/upload/2008_12_3_wetlands CWA _J
urisdiction_Following_Rapanos120208.pdf (last visited Nov. 12, 2014). In other words,
in the agency’s view, “regulatory jurisdiction under the CWA exists over a water body if
either the plurality’s or Justice Kennedy’s standard is satisfied.” Id.
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The proposed rule, however, scrupulously avoids stating which opinion (or opinions) the
Agencies believe to be controlling. At the least, the Agencies appear to have adopted the
position that the entirety of Justice Kennedy’s concurrence may be relied upon because it
received the support of “a majority of justices in Rapanos.” 79 Fed. Reg. at 22,260. But
the “Marks Rule,” provides that “[w]hen a fragmented Court decides a case and no single
rationale explaining the result enjoys the assent of five Justices, the holding of the Court
may be viewed as that position taken by those Members who concurred in the judgments
on the narrowest grounds.” Marks v. United States, 430 U.S. 188, 193 (1977). There is no
basis to describe the entirety of Justice Kennedy’s concurrence as “that position taken by
those Members who concurred in the judgments on the narrowest grounds.” Id. Instead,
under proper application of Marks, “the concurring opinion of Justice Kennedy, and the
grounds of agreement between Justice Kennedy and the plurality opinion authored by
Justice Scalia, form the holding of the Court.” Hearing Concerning Recent Supreme
Court Decisions Dealing with the Clean Water Act Before the S. Subcomm. on Fisheries,
Wildlife and Water of the S. Comm. on Environment and Public Works, 109th Cong. 4
(2006) (written 10 statement of Jonathan H. Adler), available at
http://epw.senate.gov/109th/Adler_Testimony.pdf. This means, in general, that mere
“adjacency to a nonnavigable tributary by itself will not be enough to establish
jurisdiction.” Id. at 5. It also means that “tributaries” cannot be interpreted to “allow[] for
the assertion of jurisdiction with little regard for the actual connections between a given
ditch, swale, gully, or channel with actual navigable waters.” 1d. The proposed rule
violates these principles, particularly in its expansion of per se jurisdiction.

In relying on the entirety of Justice Kennedy’s opinion, the Agencies appear to count the
“votes” and give weight to the reasoning of the Court’s dissenting members. But justices
who decline to join the Court’s holding regarding the resolution of an issue in a case do
not shape that holding—a dissent or concurrence (as opposed to a special concurrence),
after all, carries no precedential weight. Instead, as Marks holds, it is only the positions of
“those Members who concurred in the judgments” that are relevant. 430 U.S. at 193
(emphasis added). Accordingly, Rapanos must be interpreted only on the basis of the
plurality opinion and Justice Kennedy’s special concurrence, not on the basis of a
prediction about the way that the dissenting justices may vote in some hypothetical future
case. In other words, the Agencies may not assume that they may justify their actions
under either opinion; instead, they must accept, at the least, that the kinds of assertions of
jurisdiction rejected in Rapanos are off limits to them. And to be on legal terra firma,
they should justify their assertion of authority under both the plurality’s approach and
Justice Kennedy’s.

This dispute is far from academic because central features of the proposed rule could only
be supported under Justice Kennedy’s concurrence. For example, the proposed definition
of “tributaries” is undoubtedly irreconcilable with the plurality opinion, for the plurality
made clear that “tributaries” are not themselves “waters of the United States.” Rapanos,
547 U.S. at 743-45 (arguing that tributaries can be “point sources” conveying pollution at
the place where they enter “waters of the United States,” but not “waters of the United
States” themselves). Justice Kennedy’s concurrence, on the other hand, finds that some
“tributaries” can potentially be “waters of the United States,” even though earlier
definitions of “tributaries” fail the “significant nexus” test. Id. at 781-82 (Kennedy, J.,
concurring).
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Yet other features of the proposed rule could only, or more easily, be justified under the
plurality’s approach. One example is an aspect of the proposed definition of “adjacent.”
Because the plurality opinion does not require a “significant nexus” showing, only
surface connection, it may allow regulation of “wetlands (however remote) possessing a
surfacewater connection with a continuously flowing stream (however small).” Id. at 776
(Kennedy, J., concurring). The plurality opinion may therefore support the “confined
surface hydrologic connection” part of the new “neighboring” definition, while Justice
Kennedy’s approach would seem to require specific showings that the “per se”” nature of
the proposed rule does not.

In sum, only by cobbling together the aspects of each Rapanos opinion that they favor
can the Agencies find even arguable legal support for all aspects of their proposal. But
agencies do not get to pick and choose from among competing and irreconcilable legal
approaches. Because the proposed rule cannot be supported under one or the other
interpretative approach in Rapanos—much less the common ground between the two—it
is ultra vires.

Even if a court were to adopt the Agencies’ implicit position that the four-Justice
plurality and Justice Kennedy’s concurrence together form the controlling Rapanos test—
that is, that an assertion of jurisdiction that satisfies either standard is permissible—the
proposed 12 rule would still fail. The proposed rule, with its expansive definitions of
tributaries and adjacency, and its regional “other waters” analysis, covers numerous
bodies of water and swaths of land that cannot be justified under either the four-Justice
plurality opinion or Justice Kennedy’s concurrence. As such, the proposal exceeds the
Agencies’ statutory authority under the Clean Water Act.

The proposed rule encompasses areas possessing neither “relatively permanent, standing
or flowing bodies of water” with a “continuous surface connection” to navigable waters,
nor a “significant nexus” to “waters that are or were navigable in fact or that could
reasonably be made so.” Rapanos, 547 U.S. at 732, 757, 759. For example, a per se rule
recognizing tributaries as “waters of the United States” is not permitted under the
plurality opinion, because the plurality requires a showing that the tributary actually
conveys pollution at the point it reaches the navigable waters. 1d. at 743 (plurality
opinion). And the per se rule would also not be permitted by Justice Kennedy’s
concurrence, because it captures “streams remote from any navigable-in-fact water and
carrying only minor water volumes toward it.” Id. at 781 (Kennedy, J., concurring).

The proposed definitions of “adjacency” and “other waters” also violate even the most
generous reading of Rapanos. “Adjacency” with its “riparian area” and “floodplain”
categories, and “other waters” with its regional analysis, each encompass land and waters
not at all bordering proper “waters of the United States,” much less possessing a
“continuous surface connection.” Id. at 757. They thus cannot be justified under the
plurality opinion. And they also violate Justice Kennedy’s concurrence. Given that the
concurrence expressed grave doubts about previous efforts by the Agencies, using the
narrower definition of “adjacency,” to regulate “wetlands adjacent to tributaries . . . little
more related to navigable- in-fact waters than were the isolated ponds held to fall beyond
the Act’s scope in SWANCC,” it is inconceivable that the concurrence can be reconciled
with a definition of adjacency that includes all waters in “riparian areas.” Id. at 781-82
(Kennedy, J., concurring).
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Nor does Justice Kennedy’s concurrence support the proposed rule’s “in the region”
analysis. It does not directly answer that question because it was “neither raised by these
facts nor addressed by any agency regulation.” 1d. at 782 (Kennedy, J., concurring). But
Justice Kennedy does suggest that this approach is impermissible. Justice Kennedy would
require the Corps to establish that wetlands adjacent to nonnavigable tributaries
“significantly affect the chemical, physical, and biological integrity of other covered
waters more readily understood as ‘navigable.”” Id. at 780 (Kennedy, J., concurring). By
contrast, the proposed rule allows the agencies to presume that this is the case, without
making any specific determination. Accordingly, this approach cannot be supported by
Justice Kennedy’s reasoning.

In sum, even if the Agencies are correct that they may rely on either of the two opinions
that comprise the Rapanos majority, their proposed rule is still ultra vires because central
aspects of it fail to satisfy either standard. (p. 10-15)

Agency Response:  The rule is consistent with the statute, case law, and the
Constitution. Technical Support Document, I.A., B., and C. All nine of the United
States Courts of Appeals to have considered “the narrowest grounds” under Marks
have stated that Justice Kennedy’s significant standard may be used to establish
applicability of the CWA. Consistent with Justice Kennedy’s opinion, the rule is
based on the agencies’ careful examination of the science and the law to make a
determination of significant nexus for specified waters and to provide that certain
other waters may be jurisdictional where a case-specific determination has found a
significant nexus. Preamble, 111, and Technical Support Document, 1.B, I.C. and II.

10.239 In the background of the Court’s decisions in Rapanos and Solid Waste Agency of
Northern Cook County. v. Army Corps of Engineers, 531 U.S. 159 (2001) (SWANCC), is
the question of the extent of Congress’s regulatory authority under the Commerce Clause.
In both cases, the Court interpreted the CWA so as to avoid reaching this constitutional
question. But the broad reach of the proposed rule—which purports to assert federal
regulatory authority over development adjacent to “tributaries” that are dry and on lands
that are merely in the “region” of actual waters—not only exceeds the Agencies’
statutory authority but also relies on an interpretation of the Act that exceeds Congress’s
Commerce Clause authority.

In SWANCC, the government sought to defend the Corps’ “Migratory Bird Rule,” which
asserted CWA jurisdiction over intrastate waters that provide habitat for migratory birds,
on the basis that “the protection of migratory birds is a ‘national interest of very nearly
the first magnitude’” due to the amount of money spent on bird-related recreation and
therefore well within “Congress’ power to regulate intrastate activities that ‘substantially
affect’ interstate commerce.” 531 U.S. at 173. The Court, however, had its doubts: “For
example, we would have to evaluate the precise object or activity that, in the aggregate,
substantially affects interstate commerce. This is not clear . . . .” Id. As it explained,
“[p]ermitting respondents to claim federal jurisdiction over ponds and mudflats falling
within the ‘Migratory Bird Rule’ would result in a significant impingement of the States’
traditional and primary power over land and water use.” Id. at 174. Whether or not it was
within Congress’s power to so impinge on the States’ traditional authority, the Court
assumed that Congress would have made some “clear statement” “expressing a desire to
readjust the federal- state balance in this manner” before undertaking an action so fraught
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with constitutional doubt. 1d. Accordingly, it “read the statute as written to avoid the
significant constitutional and federalism questions raised by respondents’ interpretation.”

Id.
Likewise, the plurality in Rapanos recognized that “[r]egulation of land use, as through
the issuance of the development permits . . ., is a quintessential state and local power”

and that “[t]he extensive federal jurisdiction urged by the Government would authorize
the Corps to function as a de facto regulator of immense stretches of intrastate land.” 547
U.S. at 738. It too applied the avoidance canon, reasoning that it would “ordinarily expect
a ‘clear and manifest’ statement from Congress to authorize an unprecedented intrusion
into traditional state authority.” Id. To do otherwise would force the Court to confront
“difficult questions about the ultimate scope of [Congress’s commerce] power.” 1d.

Presumably a federal court could and would apply the same avoidance canon and clear
statement rule in rejecting the interpretation set forth in the proposed rule. But that does
not mean, of course, that the Agencies’ interpretation can be supported under the
Constitution— to the contrary, the application of the avoidance canon in both SWANCC
and Rapanos suggests substantial doubt on that score, which is confirmed by application
of basic Commerce Clause principles.

In particular, the Supreme Court has “always recognized that the power to regulate
commerce, though broad indeed, has limits.” Maryland v. Wirtz, 392 U.S. 183, 196
(1968). The assertion of federal authority to regulate basic land-use requirements in entire
regions of 15 the nation—and perhaps the entire region, if the Agencies’ approach is
carried out to its logical end—“would erode those limits, permitting Congress to reach
beyond the natural extent of its authority, ‘everywhere extending the sphere of its activity
and drawing all power into its impetuous vortex.”” NFIB v. Sebelius, 132 S. Ct. 2566,
2589 (2012) (Roberts, C.J.) (quoting The Federalist No. 48, at 309 (J. Madison)). For that
reason alone, the Agencies’ interpretation must be rejected.

More specifically, the Agencies’ interpretation cannot be supported as a regulation of
activities “substantially related” to interstate commerce. The Supreme Court has
“identified three broad categories of activity that Congress may regulate under its
commerce power”: Congress may regulate “the use of the channels of interstate
commerce,” “the instrumentalities of interstate commerce,” and “those activities having a
substantial relation to interstate commerce, i.e., those activities that substantially affect
interstate commerce.” United States v. Lopez, 514 U.S. 549, 558-59 (citations omitted).
The regulation of land and water resources that does not involve navigable waterways, if
it is within Congress’s authority at all, would have to fit within the third category.

But the Court’s decisions in Lopez and United States v. Morrison, 529 U.S. 598 (2000),
prohibit the federal government from regulating noneconomic intrastate activities that
have only an attenuated connection to interstate commerce. As in Lopez, the statute at
issue here “by its terms has nothing to do with ‘commerce’ or any sort of economic
enterprise.” 514 U.S. at 561. As relevant, the CWA prohibits discharges into “the waters
of the United States” without a permit issued by the federal government. This prohibition,
as with the firearm-possession statute in Lopez and the civil remedy for the victims of
gender-motivated violence in Morrison, does not directly regulate commercial activity.
While a property owner may certainly hire a contractor to apply fill to a portion of his
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property, the prohibition does not address that commercial transaction and applies equally
to the property owner doing the work himself—or, for that matter, to a toddler with a
bucket and shovel tossing dirt into a puddle. The CWA also lacks an express
“jurisdictional element which would ensure, through case-by-case inquiry, that the
[regulated activity] affects interstate commerce.” Id. Thus, the prohibition itself is not a
regulation of economic activity. “[T]hus far in our Nation’s history [the Supreme

Court’s] cases have upheld Commerce Clause regulation of intrastate activity only where
that activity is economic in nature.” Morrison, 529 U.S. at 613. On that basis, a court
would be constrained to reject the Agencies’ interpretation of the CWA as exceeding
Congress’s Commerce Clause power.

Legislative history likewise provides no support for the argument that Congress
considered “the effects upon interstate commerce” of the CWA’s prohibitions. See Lopez,
514 U.S. at 562—63. Indeed, the Supreme Court considered and rejected in SWANCC the
argument “that Congress intended to exert anything more than its commerce power over
navigation.” 531 U.S. at 168 n.3.

In sum, the Agencies’ interpretation must be rejected because it “would effectually
obliterate the distinction between what is national and what is local.” Lopez, 514 U.S. at
557 (internal quotation marks omitted). (p. 15-18)

The proposed rule is a thinly veiled attempt by the Agencies to undermine democratically
enacted state and local laws and policies. If finalized, the rule will replace the judgments
of those most knowledgeable of local needs—who also happen to be those most directly
burdened by clean water regulations—with the wishes and desires of federal bureaucrats.
Such a usurpation of states’ rights violates the CWA’s scheme of cooperative federalism
and thus the CWA itself.

The Agencies claim that the proposed rule “[h]elps states protect their waters.” United
States Environmental Protection Agency, Waters of the United States, available at
http://www2.epa.gov/uswaters. (last visited Nov. 12, 2014). But by “states,” the Agencies
mean their state-level bureaucratic counterparts. And the “help” the Agencies think States
need is help circumventing democratically enacted statutory limitations on the state
bureaucrats’ discretion. Indeed, one need look no further than the title of the source the
Agencies cite to see their true intentions: State Constraints: State-Imposed Limitations on
the Authority of Agencies to Regulate Waters Beyond the Scope of the Federal Clean
Water Act (Environmental Law Institute, May 2013), available at
http://wwwe.eli.org/sites/default/files/eli-pubs/d23-04.pdf (last visited Nov. 12, 2014)
(“State Constraints™).

Examining the “state-imposed limitations” that the Agencies find so troubling is
revealing. These limitations, as the State Constraints report chronicles, come in two
forms: “no more stringent than” laws and private property-rights laws. “No more
stringent than” laws are “laws or policies that limit the authority of state agencies to
protect waters more stringently than would otherwise be required under the federal Clean
Water Act.” State Constraints, at 11. Evidently twenty-eight States have determined that
federal clean water regulations as they exist without the Agencies’ attempt at
jurisdictional expansion are sufficient— or, indeed, more than sufficient—to protect their
waters, and have adopted “no more stringent than” laws. Id.
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Laws protecting rights to private property, the existence of which the Agencies also seem
to regret, are “legal protections, often in the form of ‘private property rights acts,’ for the
benefit of property owners whose rights are affected by state government action—often
including local government action.” Id. at 20. The principal form such laws take is
“assessment provisions,” which “require state government officials to assess their actions
for potential constitutional takings implications, or for other impacts on private property
rights.” 1d. at 24. The other predominant form of laws protecting rights to private
property is “compensation/ prohibition” provisions, which “require[] state agencies to
pay certain private property owners who successfully claim that government regulation
has resulted in a devaluation of their property.” Id. at 21. All told, twenty-two States have
adopted property-based limitations on the authority of regulatory agencies, often through
voter ballot initiatives.

The Agencies, deeming bureaucratic discretion superior to the express will of the
democratic populous, are proposing this rule to supplant such state and local laws. As
shown below, that runs contrary to the policies that Congress sought to further in
enacting the CWA.

The opening section of the CWA in which Congress specifies the statute’s goals and
purposes clearly adopts a scheme that respects the rights of States. “It is the policy of the
Congress,” the CWA declares, “to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution, [and] to
plan the development and use (including restoration, preservation, and enhancement) of
land and water resources...” 33 U.S.C. § 1251(b). Congress then goes on to order that
“[f]ederal agencies shall co-operate with State and local agencies to develop
comprehensive solutions to prevent, reduce and eliminate pollution...” 33 U.S.C. §
1251(g). Yet despite these explicit articulations of congressional purpose, the Agencies
have chosen to adopt an approach that is decidedly un-cooperative.

Rather than impose top-down regulation, the Agencies should respect the water
management policies adopted by those who have the “primary responsibilities and rights”
to make such determinations. (p. 18-20)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., B., and C. The Supreme Court’s
analysis in Illinois v. Milwaukee and City of Milwaukee makes clear that Congress
has broad authority to create federal law to resolve interstate water pollution
disputes. Technical Support Document, 1V.

10.240 Expanding the Agencies’ jurisdiction over our country’s waters has grave consequences
for individuals’ liberty and right to property. As the Supreme Court has observed, the
Agencies exercise their authority to grant permits under the CWA with “the discretion of
an enlightened despot, relying on such factors as ‘economics,’ ‘aesthetics,” ‘recreation,’
and ‘in general, the needs and welfare of the people.”” Rapanos, 547 U.S. at 721
(plurality opinion) (quoting 33 C.F.R. § 320.4(a)). Successfully navigating the
bureaucratic process to receive such a permit can be expensive and time consuming—
“[t]he average applicant for an individual permit spends 788 days and $271,596 in
completing the process.” 1d. All the while, one risks coming out empty handed, unable to
satisfy the economic judgments or aesthetic tastes of the Agencies’ officials. Even a brief

180



Clean Water Rule Response to Comments — Topic 10: Legal Analysis

survey of recent CWA cases demonstrates that widening the scope of the Agencies’
jurisdiction imperils individual liberty and rights to property.

The Agencies are quite clear that they consider rights to property an obstacle to their
regulatory pretensions. The State Constraints report commissioned by the Agencies and
cited to justify the proposed rule describes rights to property as “set[ting] up a series of
hurdles” to regulation. State Constraints, at 30. More troubling still, the report warns that
property-based limitations can create “additional political scrutiny [of agency discretion]
that could call into dispute the agency’s scientific judgments.” Id. Such obstacles and
public oversight, the report concludes, create a “gap” that the federal government needs
to fill. 1d. at 5.

So what problems, exactly, do the Agencies have with rights to property? For one, laws
that prevent individuals qua individuals from bearing rightfully public burdens “limit
some forms of new environmental regulation, as state agencies cannot afford to pay
owners as a condition of having their regulations enforced.” State Constraints, at 20-21.
Other laws protecting rights to property, such as assessment requirements, “create
additional processes for an agency to follow when a proposed regulation is likely to affect
private property rights.” Id. at 21. Still others “enhance property owners’ ability to
contest state regulation affecting their property.” Id. In short, it would seem that the
Agencies’ grievances with rights to property boil down to the fact that those rights are a
check on the Agencies’ unfettered authority.

But rights to property are essential to—indeed, coextensive with—Iliberty and freedom
precisely because they provide the check on governments that the Agencies so lament. It
was in recognition of the important role property has in preserving our freedoms that the
Founders to saw fit to ratify the Fifth Amendment, providing that “nor shall private
property be taken for public use, without just compensation.” U.S. Const. amend. V. The
Agencies’ proposed rule is antithetical to this fundamental, natural right, and must
accordingly be rejected.

CWA compliance imposes a massive burden on property owners, and interacting with the
Agencies in the exercise of their CWA can be a costly and dangerous undertaking. After
all, they have as an enforcement mechanism the threat of “a fine of not less than $5,000
nor more than $50,000 per day of violation, or by imprisonment for not more than 3
years, or by both.” 33 U.S.C. § 1319(c)(2)(B). But just how burdensome the Agencies’
enforcement regime is does not come into focus until one considers concrete examples.
Lois Alt, the owner of Eight Is Enough Farm in Old Fields, West Virginia, has been
engaged in a lengthy legal battle with the EPA. Ms. Alt owns “eight poultry confinement
houses equipped with ventilation fans, a litter storage shed, a compost shed and feed
storage bins.” However, she violated the CWA when “[p]recipitation [fell] on Ms. Alt’s
farmyard, where it contacted the particles, dust and feathers from the confinement
houses, creating runoff that carried such particles, dust and feathers across a neighboring
grassy pasture and into Mudlick Run, a water of the United States.” Alt v. EPA, 979 F.
Supp. 2d 701, 704 (N.D. W. Va. 2013). Because Ms. Alt did not have a permit for such
discharges, the “EPA said that it could bring a civil action against Ms. Alt for this
violation, in which case Ms. Alt ‘will be subject to civil penalties of up to $37,500 per
day of violation’”” and further that “a criminal action could be initiated.” Id. at 705.
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Or one could discuss the case of David Hamilton in Worland, Wyoming, who wanted to
grow crops on part of his property. To free up space, he diverted a “meandering” creek on
his property into “a new, straightened channel,” also on his property, without an EPA 21
permit. United States v. Hamilton, 952 F. Supp. 2d 1271, 1272 (D. Wyo. 2013). Diverting
the creek, it turned out, constituted discharging a pollutant from a point source under the
CWA, so the EPA ordered Hamilton to “remove the fill material from Slick Creek and
restore it to its previous condition” at his own expense. Id.

Application of CWA procedures recently prompted a unanimous rebuke from the
Supreme Court in the Sackett case. For filling in part of their residential lot near a lake
with rock and sand in preparation for building a home, the Sackett family found
themselves in the undesirable position of facing potentially $75,000-a-day in EPA fines
for violating the CWA. Sackett, 132 S. Ct. at 1372. When the Sacketts asked for a hearing
to challenge the EPA’s finding that their land is covered by the term “waters of the
United States”—Iland, it should be noted, that was separated from the nearby lake by
several other lots “containing permanent structures”—the EPA refused their request. Id.
at 1370-71. It was only by taking their case to the Supreme Court that the Sacketts were
ultimately able to vindicate their right simply to challenge the EPA determination in
court.

Broad CWA jurisdiction can also pose a trap for the unwary. For example, James Wilson,
a developer in Maryland, worked in partnership with the United States Department of
Housing and Urban Development to build a development that included 10,000 housing
units, parks, and schools. United States v. Wilson, 133 F.3d 251, 254 (4th Cir. 1997). On
three of the parcels in the 4,000 acre development, Mr. Wilson had ditches dug so he
could build on them. Even though Mr. Wilson worked with the federal government, and
the Army Corps authored a memorandum stating that it is “not clear” the land was a
“water of the United States,” he was eventually convicted on four felony counts for
knowingly violating the CWA. Id. at 255. His conviction was overturned on appeal.

As these cases and countless others illustrate, the Agencies often exercise their regulatory
muscles arbitrarily and to the detriment of individual liberty. Because the Agencies have
such severe penalties at their disposal, and inadequate judicial checks on their discretion,
the Agencies’ jurisdiction should be limited, not expanded. The Agencies’ proposal not
only moves policy in the wrong direction, it also fails to adequately consider the impact
of expanded CWA jurisdiction on rights to property and fails to consider the burden that
its approach would impose on property owners. (p. 20-14)

Agency Response:  This rule does not constitute a taking of private property in
violation of the Fifth Amendment. Technical Support Document, I.C. The rule does
not shift the burden of proof to the regulated community; the federal government
must demonstrate that a water is a ""'water of the United States' under the CWA
and its implementing regulations.

Citizen’s Advisory Commission on Federal Areas, State of Alaska(Doc. #16414)

10.241 The proposed rule relies on Justice Kennedy's "significant nexus" test as the prevailing
legal consensus on jurisdiction under CW A 8§404. However, there is no consensus on
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whether Justice Kennedy's concurrence in Rapanos v. United States, where his test is
outlined,*’ represents a working rule. When a plurality opinion issues, the holding is
generally confined to whatever position is taken by the majority of justices "on the
narrowest grounds.”*® However, as Chief Justice Roberts implies in his concurrence,®
application of the narrowest grounds doctrine is challenging with the breakdown of
opinions issued in Rapanos. For instance, where federal jurisdiction is found using the
Rapanos plurality's test, all nine justices could agree. Conversely, where the significant
nexus test determines an area is nonjurisdictional, it is possible only one justice would
agree,®” since the dissent argued in favor of whichever test sustained jurisdiction.*”* In
any event, a comprehensive application of Rapanos has to be about more than polling
justices, or endowing a single justice's opinion with the full force of law. While markedly
split on a jurisdictional test, the justices appears to agree on some key points:

e The qualifier "navigable™ matters, even though the CW A gives the federal
government jurisdiction over waters that are not navigable in the traditional sense
but which have a connection to waters which are.

e The CWA grants jurisdiction over wetlands which are immediately adjacent to
traditional navigable waters with no discernible boundary between them.

e The current standard for tributaries (having an ordinary high water mark and
leading to traditional navigable waters or other tributaries) does not automatically
grant jurisdiction over the wetlands adjacent to them.

e Hydrological connection is not dispositive; quantity and regularity of flow matter.

e CW A jurisdiction exists even for water bodies that experience a dry season,
unless the wet season is speculative.

e Limitations on the extent of jurisdiction are necessary to avoid serious
constitutional and/or federalism difficulties.

These consensus points provide significantly more defensible guideposts than
indiscriminate adoption of Justice Kennedy's Rapanos concurrence. More than that,
however, the proposed rule's interpretation of its significant nexus test is inconsistent
with the precedent it purports to clarify in its refined definition of WOTUS, including
Rapanos but, in particular, the prior decisions in United States v. Riverside Bayview
Homes, Inc.,*" and Solid Waste Agency of Northern Cook County v. Army Corps of
Engineers®’® (SWANCC) which established the test. These Court's holdings in those cases
were not overruled in Rapanos, and the proposed rule's interpretation of the significant
nexus test must be just as (or even more) consistent with them.

%7126 S. Ct. at2241.

%8 Marks v. United States, 430 U.S. 188, 193 (1977).

%9 Rapanos, 126 S. Ct. at 2236 (Roberts, C.J., concurring).

%70 Cf 79 Fed. Reg. at 22, 192 (arguing the four dissenting justices would affirm blanket application of the significant
nexus test).

%71 Rapanos, 126 S. Ct. at 2265 and n.14 (Stevens, J., dissenting). See also United States v. Gerke Excavating, Inc.,
464 F.3d 723, 724- 25 (2006) (per curiam) (describing instances where the plurality's test, but not the significant
nexus test, would be satisfied).

72474 U.S. 121 (1985).

¥ 531 U.S. 159(2001).
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As the Rapanos plurality notes, the idea of a "significant nexus" from Riverside Bayview
was based on the circumstances of that case; more specifically, a wetland immediately
adjacent to a navigable waterway, with no way to discern where the water in the wetland
ends and the water in the navigable waterway begins, can be considered jurisdictional.
The Court's significant nexus in Riverside Bayview was the wetland's obvious (not
remotely hydrological) connection to the navigable-in-fact waters immediately adjacent
to it.3"* The Court's significant nexus in SWANCC was also informed by an obvious
adjacency to open water.*” Justice Kennedy dismisses a "surface" connection as a
baseline requirement, but he does not preclude its singular relevance in those cases. He
simply adopts a more expansive (but still limited) "significant” connection with navigable
waters. (p. 3-4)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A. and C, II.

10.242 The proposed rule, particularly the concept of jurisdiction-by-rule (per se jurisdiction),
goes well beyond the significant nexus test described in Rapanos and established in prior
case law. Justice Kennedy tied his significant nexus test in Rapanos to both SWANCC
and Riverside Bayview®’®, noting its flexibility to find jurisdiction beyond permanent
waters with a surface connection to covered waters. This flexibility could account for
specific instances where jurisdiction over a particular water body could be consistent with
the intent of the CWA - specific instances he wanted the ACOE to be free to identify, as
needed. Though it is never explicitly limited as such, the only possible approach
consistent with Justice Kennedy's guidance would heavily favor, if not exclusively
provide for, case-by-case determinations.

Only two observations by Justice Kennedy could arguably support a per se jurisdiction
concept:

e "When the Corps seeks to regulate wetlands adjacent to navigable-in-fact waters,
it may rely on adjacency to establish its jurisdiction."*"’

e "[A]n intermittent flow can constitute a stream ... while it is flowing. [citations
omitted] It follows that the Corps can reasonably interpret the Act to cover the
paths of such impermanent streams."*"®

The first example merely restates the holding in Riverside Bayview and adjacency
findings would thus be limited to the circumstances presented in that case (immediately
adjacent with no discernible boundary). The agencies cannot simply define "adjacent™ to
include things outside the scope of the CWA in order to use this statement as justification
for per se jurisdiction. The second example restates an assumption in Riverside Bayview
that Congress intended to include some non-navigable waters. In Justice Kennedy's view,
the ACOE could find intermittent streams jurisdictional under this assumption; since they
would be streams when flowing, it could be problematic to treat them differently

374 See 474 U.S. at 134.
375 5ee 531 U.S. at 168.
376 1d. at 2240-41.

377 1d. at 2249.

378 1d. at 2243.
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dependent on the presence or absence of water. And though he did not provide an explicit
flow rate or temporal threshold for such a finding, the lack of such a threshold would be
inconsistent with the law and his concurrence as a whole.”

Every other example Justice Kennedy provides of waters potentially covered by the
CWA is qualified in some way to note possibility, not wholesale inevitability, and most
contemplate some attached process of discerning whether a specific water body is
jurisdictional. For example:

e "Though the plurality seems to presume that such irregular flows are too
insignificant to be of concern in a statute focused on ‘waters,' that may not always
be true."”

e "The question is what circumstances pemlit a bog, swamp, or other nonnavigable
wetland to constitute a ‘navigable water' under the Act-as §1344(g)(l), if nothing
else, indicates is sometimes possible."”

e "As Riverside Bayview recognizes, the Corps' adjacency standard is reasonable in
some of its applications.”

e "It seems plausible that new or loose fill ... could travel downstream through
waterways adjacent to a wetland; at the least this is a factual possibility that the
Corps' experts can better assess than can the plurality.”

e "In many cases, moreover, filling in wetlands separated from another water by a
berm can mean that flood water, impurities, or runoff that would have been stored
or contained in the wetlands will instead flow out to major waterways."

e "[The existing standard for tributaries] may well provide a reasonable measure
ofwhether specific minor tributaries bear a sufficient nexus with other regulated
waters to constitute 'navigable waters' under the Act.”

e "Where an adequate nexus is established for a particular wetland, it may be
permissible, as a matter of administrative convenience or necessity, to presume
covered status for other comparable wetlands in the region.”

e "Yetin most cases regulation of wetlands that are adjacent to tributaries and
possess a significant nexus with navigable waters will raise no serious
constitutional or federalism difficulty."”

e "The possibility of legitimate Commerce Clause and federalism concerns in some
circumstances does not require the adoption of an interpretation that departs in all
cases from the Act's text and structure.”

e "[M]ere adjacency to a tributary of this sort is insufficient; a similar ditch could
just as well be located many miles from any navigable-in-fact water and carry
only insubstantial flow towards it. A more specific inquiry, based on the
significant nexus standard, is therefore necessary."” [citations omitted]

%7° The proposed rule's esoteric reliance on a bed, bank and Ordinary High Water Mark fails to create a meaningful
distinction.
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The per se jurisdiction concept takes generic categories of water bodies where the text or
intent of the CWA may support coverage and, instead, automatically grants coverage in
all instances. Justice Kennedy's generic language, broad assumptions and apparent
contemplation of further inquiry by the agencies demonstrably belies a blanket approach.
Moreover, the approach dramatically shortchanges the diversity of wetlands and waters
that exist nationwide, is a massive expansion of the existing regulations (regardless of the
preamble’s statement to the contrary) and undercuts any notions of federalism enshrined
in the original legislation and subsequent case law. This is not a legal, or even palatable,
exchange for the proposed rule's claim of added clarity and convenience, two things
which can just as easily be provided by saying every pathway for and molecule of H20 in
the United States is under federal jurisdiction.

In establishing his significant nexus test, Justice Kennedy bolstered any expansion on
precedent with support, either explicit or implicit, from the CWA and congressional
intent. He also demonstrated a concern for "unreasonable applications of the statute” in
requiring the ACOE to "establish a significant nexus on a case-by-case basis" unless
"more specific regulations" were developed.®* The proposed rule does not include the
specificity Justice Kennedy was after - in fact, it still contains "the potential
overbreadth™*®! which concerned Justice Kennedy enough to require case-by-case
determinations for adjacent wetlands.

Lastly, it bears mentioning that the Rapanos Court was only considering the definition of
WOTUS found in the current regulations. The discussion is thereby limited to the terms
outlined there - e.g., captioning undefined terms like "tributaries™ and "adjacent
wetlands.” Nothing in the opinion, or other precedent, supports or lends credibility to the
proposed rule's new and expanded definitions of “tributaries™ and "adjacent wetlands."
These new definitions appear to capitalize on the Court's limited discussion of these
terms to see where expansion is possible consistent with those discussions, while
ignoring the context under which they were developed. (p. 3-6)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A. and C.

Red River Valley Association (Doc. #16432)

10.243 Under CWA section 404(a), any person engaging in activities that result in the "discharge

of dredged or fill material into the navigable waters" must obtain a permit from the
Corps. The term "navigable waters" is defined broadly by statute to mean all "waters of
the United States, including the territorial seas.” In turn, the Corps has further defined this
term by regulation to include: (1) waters currently used or used in the past for interstate
of foreign commerce, including waters subject to the ebb and flow of the tide (i.e.,
traditional navigable waters); (2) interstate waters and wetlands; and (3) "other waters
such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sand
flats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the
use, degradation or destruction of which could affect interstate or foreign commerce .... "

380 14, at 2249.

381 Id
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This definition also includes "tributaries” of these waters, impoundments of these waters,
and "wetlands adjacent to [these] waters."

The agencies' stated intent for issuing the Proposed Rule is to implement the U.S.
Supreme Court's decisions in two noteworthy cases that address the scope of waters
protected by the CWA: Solid Waste Agency of Northem Cook County v. U.S. Army Corps
of Eng'rs (SWANCC) and Rapanos v. United States (Rapanos). In SWANCC, the agencies
attempted to use the Migratory Bird Rule to assert jurisdiction over a non-navigable,
isolated, intrastate pond based on its use as a habitat for migratory birds. The Court ruled
that jurisdiction does not extend to ponds that are not adjacent to open water where the
only connection to navigable waters was the presence of migratory birds. The SWANCC
court noted that the word "navigable™ in the CWA had been given limited effect, in the
sense that the CWA could properly govern wetlands and other waters that were not
themselves navigable. However, as the Court observed, "it is one thing to give a word
limited effect and quite another to give it no effect whatever.” In other words, water that
is totally isolated from navigable waters is beyond the regulatory authority provided by
Congress under the CWA.

In the Rapanos case, the Supreme Court addressed the question of whether CWA
jurisdiction extends to wetlands not "adjacent™ to navigable water. The Court's decision
was essentially split three ways: a four member plurality opinion issued by Justice Scalia,
a concurrence by Justice Kennedy, and a four-member dissent written by Justice Stevens.
The Scalia plurality opinion found that "navigable waters™ must be "relatively permanent,
standing or continuously flowing bodies of water," which does not include intermittent
streams and tributaries that empty into navigable waters. The Kennedy concurrence
established a "significant nexus" test. Under this test, for a water or wetland to constitute
"navigable waters," it must possess a "significant nexus" to waters that are or were
navigable in fact (i.e., traditional navigable waters) or that reasonably could be so made.
The Stevens dissent would have deferred to the Corps' exercise of regulatory jurisdiction.

The meaning and intent of Rapanos has been the subject of extensive debate, but one
aspect of the case is clear: it limits the agencies' jurisdiction. Under Supreme Court
precedent, Justice Kennedy's concurring opinion should be viewed as the controlling test
in future cases. We urge the agencies to rely exclusively on the Kennedy concurrence, in
keeping with the law as articulated by the Eleventh Circuit. The Proposed Rule exceeds
the scope of jurisdiction under the Kennedy concurrence.

Under the agencies' interpretation, virtually any nexus beyond "speculative" or
"insubstantial™ would result in a finding of jurisdiction under the agencies' guidance.
Even areas that lack a hydrologic connection to traditional navigable waters can be
deemed jurisdictional under the Proposed Rule's expansive test. (p. 1-2)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., and C. The agencies' significant
nexus determinations are consistent with the statute, the caselaw, and the science.
Preamble, 111 and Technical Support Document, Il and VI.
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Center for Biological Diversity, Center for Food Safety and Turtle Island Restoration network
(Doc. #15233)

10.244 As to other proposed exclusions, we note that Appendix B to your rule, “Legal Analysis,”
provides no discussion of groundwater, gullies, rills, non-wetland swales, and other water
bodies and features that you propose to newly exempt from the definition of WOTUS.
That likely is for good reason, as a plain reading of the overall intent of the Clean Water
Act cannot support your newly proposed establishment of these exemptions. (p. 10)

Agency Response:  See Exclusions compendium.

10.245 While the proposed rule does some good things to affirm long-time federal authority to
protect some types of waters, the proposed rule as written takes certain issues raised by
various justices in SWANCC and Rapanos and elevates them to a scientific and legal
status that is unwarranted. Neither case calls for EPA to vacate scientific principles to
satisfy political concerns. EPA should stand on the sound science that has been created
by its own people, sister agencies, and the virtually unanimous independent scientific
community, to provide the strongest protections available under the Clean Water Act to
the limits of the commerce clause. Anything less will continue to degrade our Nation’s
already imperiled water quality. See GAO-14-80, “Changes Needed if Key EPA Program
is to Help Fulfill the Nation’s Water Quality Goals” (Dec. 2013). (p. 11)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., and C.

The Washington Legal Foundation (Doc. #5503)

10.246 WLF is concerned that the agencies’ proposed definition of “waters of the United States”
IS not consistent with the leading Supreme Court cases interpreting the permissible outer
limits of federal jurisdiction under the CWA. The purported goals of EPA’s proposal are
to provide clarity and predictability to the public, with a rule that is clear, understandable,
and consistent with the law. A careful reading of the proposed Rule, however, suggests
that its practical effect will likely be to accomplish something Congress chose not to do—
effectively circumvent the Supreme Court’s imposition of meaningful limits on how far
the Corps and EPA can go in asserting jurisdiction under the CWA. (p. 3)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., and C.

National Federation of Independent Business (Doc. #8319)

10.247 Though we fully recognize the importance of the CWA’s goals of eliminating pollutant
discharges into the waters of the United States, we have serious objections to the
Proposed Regulation because it will expand CWA jurisdiction beyond the constitutional
limits recognized in Rapanos v. United States, 574 U.S 715 (2006). Under the Proposed
Regulation the Agencies will assert newly expanded jurisdiction over properties all
across the country. We expect the actual impact of the Proposed Regulation will greatly
exceed the Agencies’ prediction of a mere 3% increase in jurisdictional wetlands; though
we do not have a metric for offering a precise measurement of the proposed jurisdictional
expansion, there is no way that its sweeping categorical rules will be so limited in effect.

(p. 2)
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Agency Response:  The rule is narrower than the existing regulation and is
consistent with the statute, the caselaw, and the Constitution. Technical Support
Document, I.A., and C. See the Economic Analysis for an explanation of the scope of
the analysis.

10.248 As Justice Alito noted in Sackett v. EPA, 132 S.Ct. 1367 (2012), the “reach of the Clean
Water Act is notoriously unclear.” This is undoubtedly true. The Supreme Court has
addressed CWA jurisdictional questions on three different occasions. See United States v.
Riversde Homes, Inc. 474 U.S 121 (1985); Solid Waste Agency v. United States Army
Corps of Engineers, 531 U.S 159 (2001); Rapanos, 547 U.S 715. But, the exact reach of
the CWA remains a murky question—so much so that some legal scholars contend that
the CWA is unconstitutionally vague because the regulated community cannot readily
determine whether a given property is, or is not, a jurisdictional wetland. See Jonathon
Adler, Wetlands, Property Rights, and the Due Process Deficit, Cato Supreme Court
Review, 141 (2012).

While it is commendable that the Agencies apparently seek to resolve some of the confusion
over the jurisdictional reach of the CWA in the Proposed Regulation, our view is that only
Congress can fix this problem. The Proposed Regulation would resolve the vast majority of
jurisdictional disputes by applying categorical rules, which will result in expansive assertions
of jurisdiction. But Rapanos makes clear that categorical assertions of jurisdiction must be
rejected. It is simply beyond the authority of the Agencies to expand CWA jurisdiction
through the rulemaking process in a manner that conflicts with the jurisdictional tests set
forth in Rapanos and her progeny. (p. 2)

Agency Response:  The rule is narrower than the existing rule and is consistent with
the statute, the caselaw, and the Constitution. Technical Support Document, I.A., B, and
C.

10.249 The Agencies are not writing on a blank-slate here. The Supreme Court has made clear
that there are constitutional limits on the jurisdictional reach of the CWA. The Agencies
have been repudiated for overreaching in the past, and will be again if the Proposed
Regulation is understood as reaching beyond the constitutional limitations recognized in
Rapanos. While there are still grounds for disputing how far CWA jurisdiction reaches on
a case-by-case basis, Rapanos set the outer-limits. And the Agencies cannot exceed those
limits any more than Congress could. Accordingly, the only question is whether the
Proposed Regulation goes beyond what Rapanos would allow. For the reasons set forth
below, we maintain the Proposed Regulation is inconsistent with Rapanos and should
therefore be amended or abandoned entirely. (p. 3)

Agency Response:  The rule is consistent with the statute, the caselaw, and the
Constitution. Technical Support Document, I.A., and C.

The Association of State Wetland Managers (Doc. #14131)

10.250 The proposed rule provides much needed clarity regarding the scope of federal
jurisdiction over waters of the United States in the wake of U.S. Supreme Court decisions
including SWANCC v. U.S. Army Corps of Engineers, and Rapanos v. United States.
These two decisions altered the previous understanding of Clean Water Act jurisdiction,
but did not provide a clear and comprehensive definition to replace the existing rule and
guidance on the waters protected under the Clean Water Act. The plurality decision in
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Rapanos in particular has resulted in uncertainty regarding the correct scope of federal
regulation, especially for wetlands. Many states operate under state rather than federal
law. This has resulted in delays where both state and federal review are required, and
engendered a lack of trust in the ability of state and federal agencies to appropriately
apply water regulations. (p. 2)

Agency Response:  The agencies agree that the Supreme Court's decisions have
resulted in uncertainty and that the rule provides much needed clarity.

South Park Coalition (Doc. #0160)

10.251 Thank you for your attention to this matter. The character of the nation’s aquatic
resources, its wetlands and associated flora and fauna are best protected in the commons
by the total inclusion of necessary and inherent rule and scientifically-based designation
enumeration of all related and collateral natural factors. To omit “migratory birds” from
the definition of “waters of the “United States” would be a serious oversight - see
especially State of Missouri v. Holland 252 U.S 416 (1920) — Supreme Court of the
United States:

“...Wild birds are not in the possession of anyone; and possession is the
beginning of ownership. The whole foundation of the State's rights is the presence
within their jurisdiction of birds that yesterday had not arrived, tomorrow may be
in another State and in a week a thousand miles away. If we are to be accurate we
cannot put the case of the State upon higher ground than that the treaty deals with
creatures that for the moment are within the state borders, that it must be carried
out by officers of the United States within the same territory, and that but