Clean Water Rule Response to Comments — Topic 12: Implementation Issues

Clean Water Rule Comment Compendium
Topic 12: Implementation Issues

The Response to Comments Document, together with the preamble to the final Clean Water
Rule, presents the responses of the Environmental Protection Agency (EPA) and the Department
of the Army (collectively “the agencies”) to the more than one million public comments received
on the proposed rule (79 FR 22188 (Apr. 21, 2014)). The agencies have addressed all significant
issues raised in the public comments.

As a result of changes made to the preamble and final rule prior to signature, and due to the
volume of comments received, some responses in the Response to Comments Document may not
reflect the language in the preamble and final rule in every respect. Where the response is in
conflict with the preamble or the final rule, the language in the final preamble and rule controls
and should be used for purposes of understanding the scope, requirements, and basis of the final
rule. In addition, due to the large number of comments that addressed similar issues, as well as
the volume of the comments received, the Response to Comments Document does not always
cross-reference each response to the commenter(s) who raised the particular issue involved. The
responses presented in this document are intended to augment the responses to comments that
appear in the preamble to the final rule or to address comments not discussed in that preamble.
Although portions of the preamble to the final rule are paraphrased in this document where
useful to add clarity to responses, the preamble itself remains the definitive statement of the
rationale for the revisions adopted in the final rule. In many instances, particular responses
presented in the Response to Comments Document include cross references to responses on
related issues that are located either in the preamble to the Clean Water Rule, the Technical
Support Document, or elsewhere in the Response to Comments Document. All issues on which
the agencies are taking final action in the Clean Water Rule are addressed in the Clean Water
Rule rulemaking record.

Accordingly, the Response to Comments Document, together with the preamble to the Clean
Water Rule and the information contained in the Technical Support Document, the Science
Report, and the rest of the administrative record should be considered collectively as the
agencies’ response to all of the significant comments submitted on the proposed rule. The
Response to Comments Document incorporates directly or by reference the significant public
comments addressed in the preamble to the Clean Water Rule as well as other significant public
comments that were submitted on the proposed rule.

This compendium, as part of the Response to Comments Document, provides a compendium of
the technical comments about implementation issues submitted by commenters. Comments have
been copied into this document “as is” with no editing or summarizing. Footnotes in regular font
are taken directly from the comments.
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Topic 12. IMPLEMENTATION ISSUES

Summary Response

The agencies believe the proposed rule will result in increased clarity and certainty regarding the
identification of “waters of the U.S.” The agencies received many helpful comments on the
proposed rule which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public. None of the existing procedures, permitting mechanisms,
efficient permitting tools such as general permits, or activity exemptions under Section 404(f)(1)
of the Clean Water Act, will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule. Furthermore, the final rule will not
directly alter the content or implementation of other local, state, or federal mandates as the final
rule applies solely to the Clean Water Act definition of waters of the U.S.

The rule is not designed to subject any entities of any size to any specific regulatory burden.
Rather, it is designed to clarify the statutory scope of the “waters of the U.S.” consistent with
existing regulations and Supreme Court precedent. In developing the rule, the agencies
considered all relevant implications that will result from the rule implementation including legal,
economic, and implementation considerations, as well as the resulting effect on the regulated
public.

The goal of the CWA s to protect the chemical, physical, and biological integrity of our nation’s
waters. The agencies have been implementing this mission since the inception of the CWA. The
additional costs that may be incurred as a result of the rule were taken into account during its
formulation; however, the updated Economic Analysis indicates the benefits of the rule outweigh
any associated costs placed on the regulated public and on the agencies themselves. The scope
of regulatory jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing categories such as
tributaries. The rule limits CWA jurisdiction only to those types of waters that have a significant
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nexus to downstream (a)(1)-(a)(3) waters, not just any hydrologic connection. It improves
efficiency, clarity, and predictability for all landowners as well as permit applicants.

The rule only provides a definition for “waters of the U.S.” The rule does not affect the CWA
statute in which authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. such as NPDES permits,
Section 401 certifications, water quality standards or section 311 requirements which require
authorization. In addition, the rule does not affect activities that are currently exempt from CWA
regulation. The rule also does not affect permitting tools such as the use of general permits that
the Corps implements for expeditious review and efficiency in processing permit applications for
discharges of dredged and/or fills material into waters of the U.S. The rule improves consistency
and predictability for all CWA programs and provides needed clarity regarding jurisdictional
determinations, thus reducing uncertainties and delays.

The rule does not have an effect on farmers’ ability to make decisions about activities on their
private lands. The statutory authority of the CWA does not convey to the Federal Government
any ownership of or property rights in any private lands. Therefore, we do not believe that
private property will be negatively impacted by the Federal Government as a result of the
proposed rule. Consistent with current practice, the final rule does not obviate the requirement
for landowners to operate in accordance Clean Water Act mandates which require landowners to
be cognizant of potential waters of the U.S. within their property boundaries.

The agencies recognize that the state and local governments have well-defined and long-standing
relationships in implementing affected CWA programs and these relationships will not be
altered. This action does not have substantial direct effects on the states, on the relationship
between the national government and the states, or on the distribution of power and
responsibilities among the various levels of government. The agencies are not restricting the
states’ efforts in developing or implementing statewide permits under CWA programs as a result
of the rule.

The rule does not diminish or in any way detract from the intent and purpose of CWA sections
101(b) and 101(g) regarding the states’ primary and exclusive authority over water allocation
and water rights administration, as well as state-federal co-regulation of water quality. The
agencies worked hard to ensure the rule reflects these fundamental principles.

The agencies understand that the definition of “waters of the U.S.” applies to all CWA programs.
The agencies modified the final rule from the proposed rule in response to comments received in
order to ensure unintended effects to those other CWA programs were reduced or eliminated.
The Economic Analysis provides costs/benefits and predicted change in jurisdiction for all CWA
programs.

The agencies believe with the clarity and certainty provided in the rule that there will be
efficiencies gained in making jurisdictional determinations. The Corps will develop the tools
necessary to assist its staff with the jurisdictional determination process specific to section 404
during the implementation of the final rule to make the process predictable, efficient, and
effective. The agencies are developing guidance specific to facilitate effective, consistent, and
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efficient implementation of the final rule once it becomes effective. The agencies strive to
achieve consistency across the country in all districts and regions in application of the rule for
jurisdictional determinations. The agencies also recognize that there are variations that occur in
geography, hydrology, climate, etc., which affect jurisdictional determinations. The initial phase
of implementing the rule will require education and training for agency staff as well as other
stakeholders and the regulated public. This training and outreach will be regionally-based to
ensure appropriate consideration is given to ecoregional variation and to ensure consistent and
efficient implementation of the rule.

There are two types of jurisdictional determinations; preliminary and approved jurisdictional
determinations. Preliminary jurisdictional determinations indicate which waters on a property
may be waters of the U.S., presume all waters on a property are jurisdictional, are not legally
binding instruments, and enable a landowner to set aside the issue of jurisdiction and move
directly into the permit evaluation phase of the process. Preliminary jurisdictional
determinations cannot be used to decline jurisdiction and are generally more expedient than
approved jurisdictional determinations. Approved jurisdictional determinations are the official
Corps determination that jurisdictional “waters of the United States,” or “navigable waters of the
United States,” or both, are either present or absent on a particular site. An approved JD
precisely identifies the limits of those waters on the project site determined to be jurisdictional
under the Clean Water Act/Rivers and Harbors Act. The majority of jurisdictional determinations
completed by the Corps are preliminary. Not every permit application requires a jurisdictional
determination. The Corps will continue to provide the option to the landowner for both approved
and preliminary jurisdictional determinations. There is not expected to be a required timeframe
for completion of a jurisdictional determination, which can be dependent on a variety of factors
including climate and weather patterns.

There are appropriate levels of regional variation in implementation of the regulations; however,
the agencies strive for national consistency. This appropriate regional variation can make it
appear that there are inconsistencies in program execution. The rule aims to reduce any
inappropriate inconsistencies and provide a bright line of clarity for the agencies, state partners,
and the regulated public. The agencies believe the clarity and certainty provided in the rule will
result in further consistency, while still allowing for regional variation in implementation that
may be necessary based on regional differences in aquatic resources; for example, the ordinary
high water mark regional manuals or the regional supplements to the wetland delineation
manual, both of which are outside the scope of this rulemaking but are related resources.

The rule does not diminish or in any way detract from the intent and purpose of CWA sections
101(b) and 101(g) regarding the states’ primary and exclusive authority over water allocation
and water rights administration, as well as state-federal co-regulation of water quality. The
agencies worked hard to ensure the rule reflects these fundamental principles. The exemptions
under Section 404(f)(1) of the Clean Water Act, as well as nationwide general permit thresholds
for impacts, are outside the scope of this rulemaking. This rule does not impact the citizen suit
provisions under the Clean Water Act.
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Specific Comments

National Association of State Foresters (Doc. #14636)

121

We recognize that the EPA proposed this new definition in response to direction from the
Supreme Court of the United States and in hopes of providing more clarity for
stakeholders. However, we have concerns that the proposal as written will do just the
opposite and generate uncertainty and complicate existing procedures under the CWA.
As such, NASF does not support the proposed rule as it currently is drafted and offers
these comments on ways to improve the portions of the rule that we find particularly
problematic. (p. 1)

Agency Response: EPA and the Corps have used the feedback we received from
public outreach efforts as the source of early guidance and recommendations for
refining the proposed rule. Specifically, stakeholder input received during public
outreach events in combination with the written comments received during the
public comment period have reshaped each of the definitions included in the final
rule, ultimately with the goal of providing increased clarity for regulators,
stakeholders, and the regulated public to assist them in identifying waters as
“waters of the United States.”

Committee on Space, Science, and Technology (Doc. #16386)

12.2

12.3

Please provide detailed metrics related to the jurisdiction this rule claims:
a. How many miles of streams does this rule say the CWA covers?

b. How many miles of shoreline?

c. How many acres of “waters”?

d. How many acres of “wetlands”?

e. Are there any additional types of waters that may not be accounted for by those
numbers? If so please provide appropriate metrics.

Agency Response: The rule does not project the miles or acres of waters that are
or are not jurisdictional. That is outside the scope of the rulemaking. There is no
existing ground-truthed wetland, stream, or water body mapping that
comprehensively covers the entire area and thus no source of data from which to
determine such metrics.

f. Does the EPA and CORPS have the resources to evenly and fairly enforce this rule
across the entire country?

g. How many people enforce the CWA? (p. 9)

Agency Response: Since the rule provides greater clarity and reduces the extent
of waters that may be jurisdictional based on a case-specific evaluation of significant
nexus, the agencies do not anticipate a demand for increased resources for making
jurisdictional determinations. ldeally, the greater clarity will also reduce the
number of enforcement actions resulting from ignorance about regulatory
requirements. State, tribal, and local governments have well-defined and
longstanding relationships with the Federal government in implementing CWA
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12.4

12,5

12.6

programs. CWA enforcement and agency funding/staffing are, however, outside the
scope of this rule.

Has the EPA ever used drones for identification of “waters,” surveillance, enforcement or
other purposes? Can you commit to that the EPA will never use drones of any type over
private property? (p. 10)

Agency Response:  This question is outside the scope of the rulemaking which is
limited to defining “waters of the U.S.” Although EPA has access to various types of
remote aerial imagery, EPA is not aware of drones being used for any purpose by
the EPA. Future decisions to use or refrain from using developing technologies is
beyond the scope of this rule and, accordingly, it incorporates no changes
addressing such decisions.

How does EPA intend to regulate activity involving thousands of dry washes and arroyos
in the West? Everyday activities like maintaining a private road by backfilling a
persistent washout or replacing a culvert for a stream could require a permit. This seems
to raise safety concerns if roads can’t be maintained without first obtaining permits. (p.
12)

Agency Response: By clarifying the definition of “tributary,” the agencies’ intend
to make the determination of jurisdictional waters independent of local
nomenclature, such as “dry wash” and “arroyo.” Waters that flow in response to
seasonal or individual precipitation events are jurisdictional tributaries if they
contribute flow, either directly or indirectly, to a traditional navigable water, an
interstate water, or the territorial sea, and they possess the physical characteristics
of a bed, banks, and ordinary high water mark, which may be spatially
discontinuous. Where such features do not contribute flow downstream and/or do
not have a bed, banks, and ordinary high water mark, they are not jurisdictional
tributaries. The rule does not change the fact that discharges of backfill, fill and/or
excavated material into jurisdictional waters may require a permit under Section
404 of the Clean Water Act. However, many activities associated with routine or
emergency road maintenance or repair have been and continue to be either exempt
from such permitting (see, e.g., 33 C.F.R. 88323.4(a)(2) and 323.4(a)(6)), already
authorized by Corps of Engineers nationwide permit #3, or eligible for abbreviated
emergency permitting procedures (pursuant to 33 C.F.R. 8325.2(e)(4)).

Has the agency thought through the practical realities associated with what it is
proposing? For example, how will line crews, construction crews, and the like string or
replace power lines and poles, repair substations, etc. in the midst of all these
“tributaries” without a permit? Please provide a detailed legal rationale and any
supporting examples or precedent. (p. 12)

Agency Response: See the Technical Support Document. The rule does not
change permitting requirements with regard to discharges of fill and other
pollutants into jurisdictional tributaries and makes no change from the existing rule
with regard to tributaries being jurisdictional. The rule does provide greater clarity
and certainty by defining “tributary” and by requiring jurisdictional tributaries to
possess the physical characteristics of a bed, banks, and an ordinary high water
mark. Many activities associated with installation, replacement, or repair of utility
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12.7

12.8

12.9

12.10

lines, poles, and substations are already authorized by Corps of Engineers
nationwide permit #12; maintenance and emergency reconstruction of currently
serviceable structures may be exempt from permitting pursuant to 33 C.F.R.
8323.4(a)(2).

If people honestly don’t know that they need to get a permit, can they still be subject to
penalties for violations of the Clean Water Act? (p. 12)

Agency Response: Enforcement is outside the scope of this rule. That said, the
factors for determining a penalty are identified in Sections 309(d) and (g). The
degree of culpability is a key factor in determining penalties under the Clean Water
Act.

What jurisdiction does the Forest Service have under the Clean Water Act beyond
assuring, as a land manager, that its employees aren’t violating the Act? (p. 13)

Agency Response: The U.S. Forest Service does not have any “jurisdiction” under
the Clean Water Act, the regulatory authority of which rests only with the U.S.
Army Corps of Engineers (Corps) and EPA, as well as any states or tribes to which
EPA has delegated authority. As referenced, the Forest Service bears the same
responsibility of any land manager—or landowner or project proponent—for
complying with the Clean Water Act, to include requirements associated with
permits issued by the Corps, EPA, or a delegated state, as well as requirements
associated with exemptions from permitting requirements, such as the Clean Water
Act Section 404(f) exemptions for discharges of dredged or fill material resulting
from normal silviculture activities (see 33 C.F.R. 8323.4(a)(1)) and for construction
or maintenance of forest roads (see 33 C.F.R. 8323.4(a)(6)). The latter, for example,
requires design, construction, and maintenance of road crossings such that they not
disrupt the migration or other movement of aquatic species inhabiting the water
body. In addition, as a federal agency, the Forest Service also bears specific
responsibilities for the protection of wetlands and management of floodplains under
Executive Orders No. 11990 and 11988, respectively.

Has EPA consulted with any other federal agencies that have administrative
responsibilities under the Clean Water Act? Please submit all written input that you
solicited or received from other agencies thought this entire rulemaking process. (p. 13)

Agency Response: Under Executive Order 12866 (58 FR 51735, October 4, 1993),
this action is a “significant regulatory action.” Accordingly the EPA and the Corps
submitted this action to the Office of Management and Budget (OMB) for review
and any changes made in response to OMB recommendations have been
documented in the docket for this action.

Are all enforcement decisions left up to EPA, the Corp, or a State Regulator?

a. If EPA says an individual is violating the Clean Water Act, who bears the burden of
proof? Does the EPA have to first prove that the creek in your back yard is a “water” and
therefore covered? Or does the homeowner bear the burden of proving that the water
should not be under EPA jurisdiction?

b. If fines were levied for an alleged violation, when do they begin to accrue? After EPA
proves its case? After EPA sends a notice to the homeowner? Or do they potentially
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12.11

start at the time of the violation-before the homeowner even knows that the EPA or the
Corps is asserting jurisdiction?

c. Can a neighbor or environmental group sue EPA to force the Agency to enforce against
a person? Has this ever happened before? Please provide detailed statistics for all
instances of third party complaints.

d. Who currently uses these third-party enforcement mechanisms?
e. Who pays for the legal fees when a third-patty sues EPA to enforce against someone?

f. If a court ultimately vindicates the accused, detail all remunerations paid to make the
aggrieved accused whole. Where does this money come from?

g. Do third party complainants also compensate EPA and DOJ for resources the
government has expended in defense of these suits? (p. 14-15)

Agency Response:  While the decision to pursue an enforcement action rests with
EPA, the Corps, or a delegated state or tribe, there are five elements of proof for
which the responsible adjacency bears the burden, one of which is that the
discharge occurred into a water of the United States. Clean Water Act Section 309
establishes that penalties may accrue for each day of violation. For purposes of
calculating a penalty, the violation begins on the day of the unauthorized discharge
into waters of the United States EPA applies the statutory factors identified in
Section 309. A citizen can only sue the EPA under the citizen suit provisions for
failure to perform a non-discretionary duty. Enforcement is discretionary. A
citizen can take action against a violator directly under the citizen’s suit provisions.
Various entities use the citizen suit provisions. A third party cannot sue EPA to
take enforcement actions. If a party sued is vindicated in court, they can seek
attorney’s fees against the party suing them. If the government is sued, and the
courts finds in favor of the government, the government could seek fees from the
party that filed the suit.

If certain interpretations are beyond EPA and Corps intent, then how will you prevent
third parties from suing to force a more expansive interpretation? (p. 15)

Agency Response: The clarity provided by the new and refined definitions should
minimize the potential for misinterpretation of the rule language. In addition, the
agencies have provided extensive discussion of rationale and intent in the preamble,
Technical Support Document, and this document. The agencies do not, however,
have the authority to “prevent” litigation seeking either a more expansive or a
narrower interpretation of jurisdictional waters.

Illinois House of Representatives (Doc. #7978)

12.12

Most egregious is the fact that the rule throws into confusion extensive state regulation
under various CWA programs. Implementation of this rule will have significant
implications on most if not all of the 14 Statewide Permits authorized and under the
administration of the Division of Water Resource Management, Illinois Department of
Natural Resources. (p. 2)
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Agency Response: See the Final Summary of the Discretionary Consultation and
Outreach to State, Local, and County Governments for the Revised Definition of
Waters of the United States which is available in the docket for this rule.

State of lowa Office of the Governor (Doc. #8377)

12.13 NPDES general permitting may be impacted by. This would result in much heavier
workloads and resource demands for lowa’s counties and the State — the rule as currently
proposed would be an unfunded mandate on local, state, and private sector entities.
Further, stakeholders are concerned that collaborative relationships, such as the
relationship between the Natural Resources Conservation Service (NRCS) personnel and
land owners would be jeopardized, as NRCS personnel would shift their focus from the
promotion of best practices to the enforcement of Federal permits. Such a chilling effect
would have negative consequences on advancing water quality efforts.

If the scope of the “waters of the U.S.” expands to include all intermittent and ephemeral
waters, this would appear to expand the application of the rebuttable presumption that
CWA section 101(a)(2) uses to apply to these waters. If so, lowa may have 46,000
intermittent and ephemeral stream miles which are suddenly presumed to be fishable and
swimmable after EPA has previously approved a determination that they are not. This
would create an incredible burden on our Water Quality Standards, NPDES Permitting,
Water Quality Assessment (305b), Impaired Waters Listing (303d), and Total Maximum
Daily Load (TMDL) programs in lowa and across the country. Permits would be delayed
for years while use attainability analyses were completed and streams re-designated,
often back to their current designations. (p. 11)

Agency Response: The rule does not create any unfunded mandate under Title 11
of the Unfunded Mandates Reform Act of 1995 (2 U.S.C. 1531-1538), creates no
enforceable duty on any state government, and contains no regulatory requirements
that might significantly or uniquely affect small governments. Similarly, the rule
creates no new or expanded enforcement responsibility for the NRCS. Concern
related to the NRCS role in implementation of the Interpretive Rule is moot due to
its withdrawal. The rule only provides a definition for “waters of the U.S.”
Implementation of the rule is outside the scope of the rulemaking. That said, the
scope of regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
gualifiers on some existing categories such as tributaries. The Science Report and
Science Advisory Board review confirmed that tributaries, including not only
perennial, but also intermittent and ephemeral, streams, are chemically, physically,
and biologically connected to downstream waters and affect the integrity of those
waters (see the Technical Support Document). While the rule eliminates the need
for case-specific evaluation of the significant nexus of ephemeral tributaries, it also
includes a definition clarifying that, to be jurisdictional, tributaries must not only
contribute flow, either directly or indirectly, to downstream traditional navigable
waters, interstate waters, or the territorial seas, but must also exhibit the physical
characteristics of a bed, banks, and ordinary high water mark. Given the first
requirement—contribution of flow to downstream jurisdictional waters—the
agencies disagree that the rule increases the number of facilities that would be
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subject to NPDES permitting, because a discharge to a tributary would, by
definition, also result in a discharge to a downstream jurisdictional water, meaning
that the facility making such discharge is already subject to NPDES requirements.

Georgia Department of Agriculture (Doc. #12351)

12.14 Responsible policies for the conservation of our water resources are a priority for GDA.
However, the impending regulatory burdens that our communities face under the revised
rule severely outweigh its benefits. The elimination of water pollution should be
considered a time-intensive objective that should be addressed in consideration of
financial and social costs. Steps should be taken in moderation. (p. 3)

Agency Response:  The final rule reflects the intent of the agencies to minimize
potential regulatory burdens on the nation’s agriculture community, and recognizes
the work of farmers to protect and conserve natural resources and water quality on
agricultural lands. Consistent with Executive Orders 13563 and 12866, the agencies
also conducted an economic analysis to provide the public with information on the
potential indirect costs and benefits associated with this definitional rule. The
agencies’ analysis indicates that indirect incremental benefits exceed indirect
incremental costs.

Riverside County Farm Bureau (Doc. #12729)

12.15 Of(...) concern is the inconsistency that would be created by regional offices having
discretion to interpret and apply the vague definitions in the proposed rule — “uplands,”
“floodplain,” “subsurface connection,” “waters” and “waste treatment.” This would
create confusion and additional burdens, require more federal permits, and increase
possible litigation for both state permit programs and individual landowners. (p. 1)

Agency Response: To provide greater clarity, the agencies deleted the term
“uplands” from the rule in response to comments such as this one. Similarly, the
agencies also eliminated subsurface hydrologic connectivity as a basis for adjacency.
In addition, EPA has adopted the Corps of Engineers’ definitions of “ordinary high
water mark” and “high tide line” to increase understanding of the lateral and
upstream extent of non-wetland waters. With regard to waste treatment systems,
the agencies proposed and made no substantive changes to the previous exclusion
for such waters, so comments on that issue are outside the scope of the rule, and the
final rule does not reflect such comments.

New Mexico Department of Agriculture (Doc. #13024)

12.16 Though the inclusion of tributaries is not a new jurisdictional feature of the definition of
Waters of the U.S., the definitional inclusion of ditches is problematic for the Southwest’s
agricultural community. (p. 5)

Agency Response: The final rule reflects the intent of the agencies to minimize
potential regulatory burdens on the nation’s agriculture community, and recognizes
the work of farmers to protect and conserve natural resources and water quality on
agricultural lands. The final rule continues the current policy of regulating ditches
that are constructed in tributaries or are relocated tributaries, or that science
clearly demonstrates are functioning as a tributary. These waters affect the
chemical, physical, and biological integrity of downstream waters. The rule further
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12.17

12.18

reduces existing confusion and inconsistency regarding the regulation of ditches by

explicitly excluding certain categories of ditches, such as ditches that flow only after
precipitation and most roadside ditches, thereby appropriately reducing regulatory
burdens.

The Agencies have not been consistent in the predicted changes of jurisdiction as a result
of this proposed rule. The Agencies have variously said that jurisdiction will increase,* ?
decrease® and will not change.* NMDA cites this inconsistency as proof of the ambiguity
created by the creation of the other waters category among other problems with the
wording of this proposed rule.

The source of this confusion is that this category would require a prescribed action for
every jurisdictional determination (i.e., the definition requires determinations to be made
on “a case-specific basis.”). Currently, there is no such category that requires as
extensive attention for every determination. This change would clearly result in less
consistency and less clarity for waters that would belong in the new other waters
category. One way to reduce uncertainty and increase clarity would be to provide a
decision tree tool that demonstrates to the regulated public how jurisdictional
determinations are made so that landowners and businesses can proactively become
involved in the process.

Agency Response: Executive Order (E.O.) 13563, signed by President Obama in
2011, requires the regulatory system to “promote predictability and reduce
uncertainty” and “identify and use the best, most innovative, and least burdensome
tools for achieving regulatory ends.” Therefore, it is important to increase clarity
in actions taken by the Agencies. Currently, EPA conducts jurisdictional
determinations based on the CWA itself, alongside three key Supreme Court
precedents, which is confusing to the regulated public. The intention of the new
definition of Waters of the U.S. was to increase clarity by combining the previous
definition of Waters of the U.S. with these interpretations from the Supreme Court.

However, the language in the proposed definition, for reasons listed in sections above,
may, in fact, reduce clarity and cause confusion and frustration among regulated
stakeholders. (p. 14-15)

Agency Response: The agencies have made extensive changes to reduce ambiguity
and increase clarity about jurisdiction beyond traditional navigable waters,
interstate waters, the territorial seas, tributaries, adjacent waters, and

1 U.S. Environmental Protection Agency and U.S. Army Corps of Engineers. “Economic Analysis of Proposed
Revised Definition of Waters of the U.S.,” March 2014. http://www2.epa.gov/sites/production/files/2014-
03/documents/wus_proposed_rule_economic_analysis.pdf

? The Brattle Group. “Review of 2014 EPA Economic Analysis of Proposed Revised Definition of Waters of the
U.S.” May 15, 2014. Available at: http://www.brattle.com/news/-and-knowledge/publications/archive/2014.

¥ Stoner, Nancy. “Setting the Record Straight on Waters of the US.” EPA Connect, July 7, 2014.
http://blog.epa.gov/epaconnect/author/nancystoner/.

* Environmental Protection Agency. “Clean Water Act Exclusions and Exemptions Continue for Agriculture,”
http://wwwz2.epa.gov/sites/production/files/2014-03/document/cwa_ag_exclusions_exemptions.pdf.

> Executive Order 13563: Improving Regulation and Regulatory Review. Signed January 18, 2011.
http://www.gpo.gov/fdsys/pkg/FR-2011-01-21/pdf/2011-1385.pdf
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impoundments. These changes include specifying five specific types of waters in
certain parts of the country that are, by rule, similarly situated for purposes of
significant nexus evaluations. The rule also incorporates a geographic limit—4,000
feet—on jurisdiction over other waters. In addition, while the rule does not provide
a decision tree for significant nexus evaluations, it does provide specific direction for
determining which waters are similarly situated, defines the region in which the
significant nexus evaluation will assess similarly situated waters together, specifies
the functions to assess as part of that evaluation, and includes a detailed discussion
of the process for considering the significance of the nexus. The agencies believe
that the rule meets the goals of E.O. 13563.

Alaska State Leqgislature (Doc. #13566)

12.19 Additional expenses will occur because of CWA Section 404 permitting, permitting for
development/construction activities, additional requirements for oil discharge and
facilities needing to develop spill prevention, control and countermeasure plans.
Information gaps and uncertainty lead many in the Senate to question whether the
agencies alleged “calculated benefits” outweigh the burden imposed to our constituents.

(p. 4)

Agency Response:  This rule establishing the definition of “waters of the U.S.,” by
itself, imposes no direct costs. The potential costs and benefits incurred as a result
of this rule are considered indirect, because the rule involves a definitional change to
a term that is used in the implementation of CWA programs. Entities currently are,
and will continue to be, regulated under programs that protect “waters of the
United States” from pollution and destruction. Each of these programs may
subsequently impose direct or indirect costs as a result of implementation of their
specific regulations. While the rule imposes no direct costs, the agencies prepared
an economic analysis for informational purposes. In preparing the economic
analysis to accompany the final rule, the agencies considered what should be the
appropriate baseline for comparison. The existing regulations represent one
appropriate baseline for comparison, and because the final rule is narrower in
jurisdictional scope than the existing regulations, there would be no additional costs
in comparison to this baseline.

State of Montana Department of Justice (Doc. #13625)

12.20 Our State [...] may choose to protect water quality in such broad areas as these in a
different fashion than would be imposed on us by the “one size fits all” requirements of
the CWA as implemented by your agencies. Hence, under your proposal, we lose the
ability to fashion our own remedies on lands and waters that are truly remote from
traditional navigable waters, a result that violates Congress’ expressed intent in enacting
the CWA as well as the pronouncements of the U.S. Supreme Court. (p. 4)

Agency Response: EPA and the Corps recognize that the establishment of “bright
line” thresholds in the rule does not in any way restrict states from considering state
specific information and concerns, as well as emerging science to evaluate the need
to more broadly protect their waters under state law. The CWA establishes both
national and state roles to ensure that states’ specific-circumstances are properly
considered to complement and reinforce actions taken at the national level. The
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agencies are committed to working with states to more closely evaluate state-specific
circumstances that may be present across the country and, as appropriate,
encourage states to develop rules that reflect their circumstances and emerging
science to ensure consistent and effective protection for waters in the states. As is
the case today, nothing in this rule restricts the ability of states to more broadly
protect state waters.

Illinois Farm Bureau (Doc. #14070)

12.21 As proposed, the WOTUS rule fails to provide any clarity or predictability for farmers. It

12.22

raises serious practical concerns with regard to its direct implementation by EPA and the
Corps; its impact on the long-standing relationship between farmers and the U.S.
Department of Agriculture; and on the ability of farmers to manage their land and grow
the feed, food, fiber and fuel that are essential to America’s economy. Finally, the rule
will have significant direct impacts in areas well beyond the scope of the proposal or the
jurisdiction of EPA or the Corps. These include, but are not limited to, decisions on
which crops to plant and which fertilizers and pesticides are best for those crops in light
of ever-changing environmental and marketplace conditions; farmers’ ability to access
credit and their relationship with bankers and lenders; and the nationalization of what
have always been local decisions on the use of private lands. It also likely will subject
farmers across the country to abusive activist lawsuits that benefit neither the
environment nor local economies. (p. 2)

Agency Response: The final rule reflects the intent of the agencies to minimize
potential regulatory burdens on the nation’s agriculture community, and recognizes
the work of farmers to protect and conserve natural resources and water quality on
agricultural lands. To that end, the rule establishes that not only are normal
farming, ranching, and silviculture activities exempt from Section 404 permitting
requirements, but also that wetlands, ponds, and other waters in use for those
activities will no longer be jurisdictional by rule as “adjacent” waters; that ditches
with only ephemeral flow are jurisdictional only where they are rerouted or altered
streams; and that neither lawfully constructed grassed waterways nor groundwater
directed through subsurface drainage systems such as tile drains are jurisdictional.
It also retains the previous exclusion for prior converted croplands and codifies the
previously uncertain exclusions for areas that are wetland only due to irrigation and
for lakes and ponds created in dry land that have a primarily agricultural use such
as stock watering, irrigation, or rice growing. In contrast, the rule does not add new
categories of waters that have not been jurisdictional before. Moreover, consistent
with Executive Orders 13563 and 12866, the agencies also conducted an economic
analysis to provide the public with information on the potential indirect costs and
benefits associated with this definitional rule. The agencies’ analysis indicates that
indirect incremental benefits exceed indirect incremental costs. The EPA cannot
predict or control litigation.

There also is the uncertainty and potential liability from the likelihood that farmers will
face citizen suits alleging that drainage features on their farms are, in fact, tributaries.
Those suits will be able to claim, following the logic of the proposed rule, that such
features not only are directly WOTUS, but that the agricultural fields surrounding them
have a “significant nexus” to a WOTUS and are, therefore, critical to the “chemical,
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physical and biological integrity” of the nation’s jurisdictional waters. Further following
the logic of the proposed rule and the structure of the CWA, these suits also likely will
claim that such drainage features require their own CWA “water quality standards,” that
they must be “assessed” to determine whether they are “attaining” their “designated use”
and if “impaired,” must have a “TMDL” applied to them. Setting aside, for a moment,
whether such suits have any legal merit, the costs to farmers to defend against such
claims, merited or otherwise, would be enormous. Altogether, of course, this will
fundamentally alter the manner in which farmers farm, removing significant tools farmers
have used to make America the world’s leading agricultural producer. It also will change
how lenders assess potential risk, both from direct litigation and potential enforcement
actions, as well as from crop failures because of the lack of flexibility that farmers will
have to address the impacts of constantly changing weather patterns on their crops and
animals. (p. 2-3)

Agency Response: The rule promulgates a definition of “tributary” clarifying
that, to be jurisdictional, tributaries must not only contribute flow, either directly or
indirectly, to downstream traditional navigable waters, interstate waters, or the
territorial seas, but must also exhibit the physical characteristics of a bed, banks,
and ordinary high water mark. The rule does not change the jurisdictional status of
perennial and intermittent streams that flow through agricultural areas. It does
establish that ephemeral streams are no longer subject to case-specific significant
nexus evaluation, because the Science Report and Science Advisory Board review
confirmed that they are chemically, physically, and biologically connected to
downstream waters and affect the integrity of those waters. However, the rule also
clarifies that ditches with only ephemeral flow are not jurisdictional unless they are
rerouted or altered streams and that neither lawfully constructed grassed
waterways nor groundwater directed through subsurface drainage systems such as
tile drains are jurisdictional. The rule also establishes that wetlands, ponds, and
other waters in use for normal farming, ranching, and silviculture activities are not
jurisdictional by rule as “adjacent” waters. Such waters could be jurisdictional if
they, either alone or in combination with similarly situated waters in the region,
have a significant nexus to a nearby traditional navigable water, interstate water, or
territorial sea, and the contribution of flow via a jurisdictional tributary or non-
jurisdictional conveyance would be a factor in the significant nexus evaluation. It is
important to note that the significant nexus assessment applies only to the integrity
of traditional navigable waters, interstate waters, or the territorial seas, rather than
to other jurisdictional waters such as tributaries, and that it considers only wetlands
and other waters, not all agricultural fields.

Commonwealth Pennsylvania Department of Agriculture (Doc. #14465)

12.23 Pennsylvania is not experiencing the purported confusion that is one of the drivers for the
rule. Our state law jurisdiction is common-sense in application and does not generate
confusion. As the foundation of our delegated NPDES program and the basis for the
ACOE’s Pennsylvania State Programmatic General Permit, our state law based programs
are effective. Clarification or expansion of federal CWA jurisdiction is not needed from
Pennsylvania’s perspective. (p. 3)
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Agency Response: Members of Congress, developers, farmers, state and local
governments, energy companies, and many others requested new regulations to
make the process of identifying waters protected under the CWA clearer, simpler,
and faster. Chief Justice Roberts’ concurrence in Rapanos underscores the value of
this rulemaking effort. In the final rule, the agencies are responding to those
requests from across the country to make the process of identifying waters protected
under the CWA easier to understand, more predictable, and more consistent with
the law and peer-reviewed science. Nothing in this rule limits or impedes any
existing or future state efforts to further protect their waters. In fact, providing
greater clarity regarding what waters are subject to CWA jurisdiction will reduce
the need for permitting authorities, including states with authorized section 402 and
404 CWA permitting programs, to make jurisdictional determinations on a case-
specific basis.

The proposed rule will have direct and substantial effects on other state programs, such
assoil conservation, nutrient management, pesticide regulation, etc. Examples include the
following:

State conservation programs that stress edge-of-field practices to limit flooding,
contaminated runoff and soil erosion could be adversely affected if in-field conveyances
are deemed WOTUS under one of the new categories or through BPJ determination of a
“significant nexus.” Farm Bill stewardship programs administered at the state level will
have to be evaluated to properly embrace the expansion of jurisdictional waters under this
proposed rule.

State pesticide programs and regulations will need to be reevaluated under the proposed
WOTUS rule. Some labeled uses of pesticide products could be jeopardized by the
proposed federalization of ephemeral conveyances and ditches; for example, when
farmers, natural resource managers and others seek to use terrestrial pesticides with labels
that state “do not apply to water” or require no-spray setbacks from jurisdictional waters
to avoid potential spray drift. Confusion over what are federal “‘waters” may expose pest-
control operators to legal uncertainty under CWA and/or FIFRA, and threaten effective
pest management in certain topographies. (p. 6)

Agency Response: The final rule reflects the intent of the agencies to improve
clarity over what waters are jurisdictional and to minimize potential regulatory
burdens on the nation’s agriculture community, and recognizes the work of farmers
to protect and conserve natural resources and water quality on agricultural lands.
With regard to in-field conveyances, the rule promulgates a definition of “tributary”
clarifying that, to be jurisdictional, tributaries must not only contribute flow, either
directly or indirectly, to downstream traditional navigable waters, interstate waters,
or the territorial seas, but must also exhibit the physical characteristics of a bed,
banks, and ordinary high water mark. It also clarifies that ditches with only
ephemeral flow are not jurisdictional unless they are rerouted or altered streams
and that neither lawfully constructed grassed waterways nor groundwater directed
through subsurface drainage systems such as tile drains are jurisdictional. Finally,
the rule provides specific direction for conducting significant nexus evaluations,
including a definition of “significant nexus” and descriptions of how to determine
which waters are similarly situated, how to identify the region in which the

39



Clean Water Rule Response to Comments — Topic 12: Implementation Issues

significant nexus evaluation will assess similarly situated waters together, and which
functions to assess as part of that evaluation. See the Final Summary of the
Discretionary Consultation and Outreach to State, Local, and County Governments
for the Revised Definition of Waters of the United States which is available in the
docket for this rule.

State of Oklahoma (Doc. #14625)

12.25 It is telling that the preeminent cases driving the Agencies’ decision to revise the

12.26

WOTUS rule involve improper application of CWA authority under Section 404, yet the
agency charged with primary responsibility for implementing this Section has been
noticeably in the background or completely absent from the discussions that have taken
place since the proposed rule’s release. Interestingly, it is the States that assign
designated uses of regulated waters and the criteria to protect those uses under Section
303 of the CWA, as well as work with watershed stakeholders to reduce nonpoint source
impacts to water quality under Section 319. Under Section 401 of the CWA, it is the
States that review Federal actions and certify whether those actions will meet State water
quality standards. Under Section 402 of the CWA, Oklahoma and forty-five other States
implement the NPDES permitting program. Yet under Section 404 of the CWA, only
two States implement the dredge and fill permitting program. Perhaps the Agencies’
efforts would be better spent working with Corps of Engineers Divisions and Districts in
order to avoid the misapplication of WOTUS protections that ultimately led to Supreme
Court decisions in Bayview Homes, SWANCC and Rapanos that resulted in the confusion
your Agencies are trying to address in this action. (p. 3)

Agency Response: EPA took the lead in developing the rule because the agency’s
responsibilities related to waters of the United States are far broader than those of
the Corps of Engineers. However, because, as noted, the Corps plays a substantial
role in implementation of Section 404 of the Clean Water Act, EPA worked very
closely with them in the rule’s development since well before publication of the
proposal. Interagency coordination has extended to evaluating and responding to
comments and will continue into the outreach, training, and implementation phases
as the rule takes effect.

Instead of focusing on a more effective, efficient way to address disparate decisions by
the Corps of Engineers in implementing Section 404, we fear this rulemaking will create
additional disorder in implementing Sections 303, 319, 401 and 402 where none exists
currently. Despite the Agencies’ stated intent to define more clearly the extent of
WOTUS jurisdiction, the already fuzzy line of jurisdiction has been shifted without
making the line any less fuzzy. We and most other States have learned to adapt,
overcome confusion, and succeed in restoring water quality through our delegated
authorities to implement Section 303, 319, 401 and 402 programs. However, this effort
to fix problems that really only exist within Section 404 authorities will have
repercussions in the other, more settled programs that States are largely responsible to
implement. Rather, we suggest a national priority be placed on providing more clear
guidance and training to Corps of Engineers Divisions and Districts on how to uniformly
apply the provisions of Section 404. If coupled with deference to each State on WOTUS
delineation that parallels the deference already shown to States on Section 401
certifications, we believe confusion and litigation can be dramatically reduced. (p. 3)
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Agency Response: It is the agencies’ intent that implementation of the rule will
include interagency training of field staff and, if necessary, development of
additional guidance to the field. The rule also reflect an intent to clarify jurisdiction
to reduce confusion and the potential for misinterpretation. The agencies also
recognize that, in establishing “bright line” thresholds for tributary, adjacent, and
case-specific jurisdictional waters, we are carefully applying the available science.
As such, the agencies will work with states to evaluate more closely state-specific
circumstances and, as appropriate, encourage states to develop rules that reflect
their circumstances and emerging science to ensure consistent and effective
protection for waters in the states. As is the case today, nothing in this rule restricts
the ability of states to more broadly protect state waters. However, given the
national applicability of the federal laws that address waters of the United States, it
is necessary to establish a single, national definition thereof, rather than defer to
each state for its own definition.

North Carolina Department of Agriculture and Consumer Services (Doc. #14747)

12.27

12.28

While EPA and USACE have stated that they intend to implement narrow interpretations
of the proposed rule, there are citizen groups and individuals that could sue seeking
broader interpretations of jurisdiction in the courts, resulting in many more waters
coming under jurisdiction. This is another reason why the rule must be withdrawn or
revised in order to clearly state which waters are under jurisdiction. (p. 4)

Agency Response: EPA and the Corps have used the feedback we received on the
proposed rule both to identify more clearly the categories of jurisdictional waters
and non-jurisdictional features and to clarify the definitions and concepts that apply
to them.

In addition to exposure of private landowners to enforcement, an expansion of CWA
jurisdiction, combined with confusion related to the Interpretive Rule, could potentially
lead to a reduction in the implementation of conservation practices on agricultural lands.
Landowners may avoid the use of conservation practices if they are concerned about
potential permitting issues. Agricultural conservation practices are major factors in
nutrient reduction strategies for several water bodies in North Carolina, including the
Neuse and Tar-Pam river basins. A reduction in conservation practice implementation
will delay cleanup of these vital water resources in North Carolina. (p. 5)

Agency Response: By more clearly defining jurisdictional waters, including
“bright line” thresholds for tributaries, adjacent waters, and case-specific
jurisdictional waters, the rule should reduce the likelihood of inadvertent
unauthorized activities resulting from confusion about jurisdiction. In addition to
adding the thresholds, the rule also establishes that not only are normal farming,
ranching, and silviculture activities exempt from Section 404 permitting
requirements, but also wetlands, ponds, and other waters in use for those activities
will no longer be jurisdictional by rule as “adjacent” waters; that ditches with only
ephemeral flow are jurisdictional only where they are rerouted or altered streams;
and that neither lawfully constructed grassed waterways nor groundwater directed
through subsurface drainage systems such as tile drains are jurisdictional. The rule
also retains the previous exclusion for prior converted croplands and codifies the
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previously uncertain exclusions for areas that are wetland only due to irrigation and
for lakes and ponds created in dry land that have a primarily agricultural use such
as stock watering, irrigation, or rice growing. In contrast, the rule does not add new
categories of waters that have not been jurisdictional before. Finally, withdrawal of
the Interpretive Rule also eliminates confusion associated with it.

South Carolina Forestry Commission (Doc. #14750)

12.29 Not only does the proposed rule have the potential to impact forest managers and timber
harvesters, but it also could be detrimental to the forest landowner. Site preparation and
tree planting will be affected due to a more limited use of herbicides for vegetative
control. Mechanical methods of site preparation for planting pines will be subject to
greater scrutiny, especially in marginally wet areas, resulting in fewer acres of productive
forestland. Expanded jurisdiction could also negatively a property values giving
landowners less options for forest management and limiting them in their abilities to use
their land as they desire. (p. 2)

Agency Response: The rule does not add new categories of waters that have not
been jurisdictional before. Instead, the rule establishes that wetlands, ponds, and
other waters in use for normal silviculture activities are not jurisdictional as
“adjacent” waters; that ditches with only ephemeral flow are jurisdictional only
where they are rerouted or altered streams; and that neither lawfully constructed
grassed waterways nor groundwater directed through subsurface drainage systems
such as tile drains are jurisdictional. In addition, the rule also retains the previous
exclusion for prior converted croplands and codifies the previously uncertain
exclusions for areas that are wetland only due to irrigation and for lakes and ponds
created in dry land that have a primarily agricultural use such as stock watering,
irrigation, or rice growing. Finally, the rule makes no change to the existing
exemptions under Section 404(f) of the Clean Water Act for normal silviculture
activities and, instead, establishes that wetlands and other waters under such use
are not jurisdictional by rule as “adjacent” waters, but only if a case-specific
evaluation determines—based on detailed direction provided in the rule—that those
waters have a significant nexus to the integrity of a nearby traditional navigable
water, interstate water, or territorial sea.

Office of Water Management, Pennsylvania Department of Environmental Protection (Doc.
#14845)

12.30 Overcoming structural and authority limitations of the Clean Water Act through the
revision of the definition of “Waters of the United States” is not appropriate.
Pennsylvania recognizes that the challenges in protecting water resources have evolved
since passage of the Clean Water Act in 1972. However, trying to address the problems
of 2014 (which are largely wet weather driven and/or are associated with nonpoint
sources) by changing the definition of “Waters of the United States” is not appropriate.
The proposed definition will expand jurisdiction over stormwater related systems, which
is particularly inappropriate after EPA has chosen not to proceed with the national
stormwater rulemaking. Further, using this new definition in the existing permitting
programs under Sections 402 and 404 will render both of these programs more
cumbersome and confusing. Expansion of federal regulatory oversight through a
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definitional change is not appropriate, but more significantly, will not be effective. The
permitting authorities (state and federal) will be mired in litigation and disputes related to
the proper interpretation of the proposed re-definition of “Waters of the United States.”

(p. 3)

Agency Response:  The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries. With respect to stormwater control features, please see summary
response at 7.4.4. in Compendium 7.

Arctic Slope Regional Corporation (Doc. #15038)

12.31

12.32

At 172 million acres, Texas is a very big state, but its total acreage is still less than the
number of acres of wetlands in Alaska. According to the U.S. Fish and Wildlife Service
(“USFWS”), “Alaska encompasses an area of 403,247,700 acres, including offshore areas
involved in this study. Total acreage of wetlands is 174,683,900 acres. This is 43.3
percent of Alaska’s surface area. In the lower 48 states, wetlands only occupy 5.2
percent of the surface area.”® Put differently, nearly half of Alaska — the largest state in
the United States, by a wide margin — stands to be affected by this Proposed Rule.

Alaska has more wetlands than all of the other states combined.” (p. 4)

Agency Response: Thank you for this added perspective. The State of Alaska
does indeed have a large and important role in protecting its wetlands. Nothing in
this rule limits or impedes any existing or future state efforts to further protect their
waters. In fact, providing greater clarity regarding what waters are subject to

CWA jurisdiction will reduce the need for permitting authorities, including states
with authorized section 402 and 404 CWA permitting programs, to make
jurisdictional determinations on a case-specific basis.

Unlike the many exceptions in the Proposed Rule created for agricultural (among other)
uses,? the Proposed Rule creates no exception for any material portion of the wetlands in
Alaska. Yet Alaskan waters are unusual in many respects that make them unsuitable for
this broad assertion of jurisdiction by the Agencies. Many of Alaska’s wetlands are
frozen for nine months out of the year and lie on top of a layer of permafrost. Their
hydrologic functions are different from those in other parts of the country. The water
table is also commonly situated on permafrost, resulting in saturated soils that support
hybrid vegetation, but there is no real connection to navigable waters, which leaves them
outside of CWA jurisdiction under SWANCC. Unlike wetlands in temperate zones, arctic
wetlands, lying above of thousands of feet of frozen permafrost, are not connected to
aquifers. Because water on top of permafrost travels across the frozen tundra surface in
“sheet flow,” these wetlands provide little function in controlling runoff.

® Jonathan V. Hall, W.E. Frayer and Bill O. Willen, Status of Alaska Wetlands at 3 (U.S. Fish and Wildlife Service

1994).
"1d.

8 79 Fed. Reg. at 22,264.
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12.33

The Proposed Rule reflects no consideration for any of these unique aspects of Alaskan
wetlands. Indeed, neither the word “tundra” nor the word “permafrost” appears
anywhere in the 88 pages of the Proposed Rule. (p. 6-7)

Agency Response: The agencies recognize that there is substantial regional
variability in the nature and extent of wetlands and other waters across the country,
including Alaska, and that, just as elsewhere in the country, certain attributes of
Alaska waters are unique. The agencies also recognize that the growing season is
only three to six months long in the Alaska, as it is in other parts of the country (e.g.,
the upper Midwest and northern New England). While the changes in the rule will
result in different classifications of jurisdictional waters (e.g., some waters currently
considered tributaries will be adjacent instead, while others considered adjacent will
be subject to case-specific evaluation of significant nexus), the rule will result in very
little, if any, change in the overall extent of jurisdictional waters in Alaska. While
permafrost functions as an aquitard that blocks the downward movement of water
either regionally or locally, the same impermeability often cases a lateral redirection
of flow, which, where the overlying substrate is sufficiently porous and/or there is
water above ground, may move to the tributary network or other jurisdictional
waters. Thus, while waters overlying continuous permafrost may be hydrologically
isolated from regional aquifers underlying the permafrost, they often are not at all
isolated from the surface water network. Accordingly, the agencies disagree not
only that SWANCC requires a hydrologic connection to other jurisdictional waters,
but also that wetlands overlying permafrost necessarily lack a hydrologic
connection. The agencies also disagree that the nexus necessary for wetlands to be
jurisdictional requires performance of any one particular function or suite of
functions, such as controlling runoff. In fact, as confirmed in the Science Report
and consistent with Justice Kennedy’s decision in Rapanos, functions that
significantly affect nearby traditional navigable waters, interstate waters, or
territorial seas may be either beneficial or detrimental. Many different functions, as
described in the rule, factor into the significant nexus evaluation, and it may be any
one or a combination of those functions that result in the waters in question, either
alone or together with other similarly situated waters, having a significant nexus to
the chemical, physical, or biological integrity of the nearby traditional navigable
water, interstate water, or territorial sea. The agencies did recognize the potential
for confusion created by the addition of “bright line” thresholds for adjacent waters
and case-specific jurisdictional waters and the application of those thresholds in
Alaska and other northern states. To minimize that ambiguity the agencies
specifically identified two types of northern wetlands—low-centered polygonal
tundra and patterned ground bogs—as examples of waters that the distance
thresholds would not bifurcate.

The problems the Proposed Rule creates for Alaska Natives throughout the State of
Alaska are especially stark on Alaska’s North Slope. The USFWS calculates that 46.9
million acres in the Arctic Foothills and Coastal Plain are wetlands. Together these areas
correspond roughly with the borders of the North Slope Borough. This is 83.1% of the
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12.34

total acreage (56.4 million acres) of those two areas.”’ In other words, more than four-
fifths of the entire NSB is potentially affected by the Proposed Rule.

While 47 million acres on the North Slope are wetlands according to the USFWS, only a
small fraction of these are “traditional navigable waters.” The North Slope has 23,300
lakes, from a few yards to over 20 miles, and seldom deeper than 10 feet.'® There are
2,450,858.5 acres of lakes on the North Slope larger than 50 acres.'! There are another
260,629 acres of rivers.”® Not all of these larger lakes and rivers are “traditional
navigable waters,” but their total acreage — 2.7 million acres — represents the outside limit
of what conceivably could be regarded as “traditional navigable waters.”

This high-end estimate of “traditional navigable waters” is less than 6% of the total
wetlands identified by the USFWS. The possibility that the Proposed Rule will expand
USFWS’s jurisdiction from these 2.7 million acres of “traditional navigable waters” to 47
million acres of jurisdictional or “other” waters is a demonstration of the massive
overreach represented by the Proposed Rule. Put differently, the Proposed Rule has the
potential to multiply the area of federally regulated “waters” by more than sixteen
hundred percent (1600%)! (p. 9-10)

Agency Response: The agencies anticipate that the rule will result in little, if any,
change in the extent of jurisdictional waters in the Arctic Foothills and Coastal
Plain and certainly not an expansion of the scope described by the commenter. The
agencies have never limited the definition of “waters of the United States” to
traditional navigable waters and all three applicable Supreme Court decisions
confirm the agencies’ approach.

For those wetlands that are not jurisdictional waters, are they “other waters” because they
are within a “single landscape” and are or may “opportunistically” be visited by
migratory birds or insects? The North Slope — although it is larger than the State of Utah
—is largely a single unified, relief-free geographic area. Does that make it a “single
landscape”? If not, what are the clear demarcations in the Proposed Rule that relieve
these lands of that regulatory burden and that will prevent Agency officials from
misconstruing the Proposed Rule?

How is it possible to plan development for the economic betterment of the people living
on the North Slope, the majority of whom are Alaska Natives and ASRC shareholders, in
the face of these uncertainties? (p. 10-11)

Agency Response: EPA and the Corps have used the feedback we received from
written comments to provide both greater certainty and additional clarity not only
in the descriptions of the categories of jurisdictional waters, but also in the
definitions associated with those categories. For waters that are not traditional
navigable waters, interstate waters, territorial seas, or tributaries of, adjacent to, or

® Status of Alaska Wetlands, at 20.

10 “Djgital Data Base of Lakes on the North Slope, Alaska,” U.S. Geological Survey Water-Resources Investigations
Report 86-4143 (1986).

1 Estimated by Marie Walker, a remote sensing consultant and principal author of the USGS Water Resources
Division report cited above.

12 Estimated by the Arctic Slope Consulting Group based on Lands at image maps.
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impoundments of those waters, the rule identifies two limited categories of
additional waters over which jurisdiction will depend on a case-specific significant
nexus evaluation. The first of those two categories—waters that are similarly
situated by rule—does not occur in Alaska. For both it and the other case-specific
category of waters—those located at least in part within 4,000 feet of traditional
navigable waters, interstate waters, territorial seas, or tributaries or impoundments
thereof—the rule clarifies both how to identify which waters, if any, to consider
together and how to evaluate significant nexus. Specifically, the rule includes a
detailed discussion about determining what are “similarly situated waters,”
describing them as those that perform similar functions and are located either
sufficiently close together or sufficiently close to the other jurisdictional water to
function together to affect the integrity of the nearby traditional navigable water,
interstate water, or territorial sea. Similarly, the rule specifically identifies the
geographic area in which the significant nexus evaluation would assess any similarly
situated waters together as the watershed that drains to the traditional navigable
water, interstate water, or territorial sea in question. Finally, the rule also
specifically identifies the functions that the significant nexus evaluation will consider
and describes how the agencies will conduct the evaluation. Thus, where possible,
the rule provides much clearer demarcations than the proposed rule (i.e., the 4,000-
foot distance threshold and the watershed boundaries) and, where not possible,
provides much more definitive direction on the significant nexus evaluation.

National Association of State Departments of Agriculture (Doc. #15389)

12.35 Should states be required to develop and enforce water quality standards under CWA
8303, §304 and 8305 for marginal waters newly (or potentially) regulated under the
categories proposed by the agencies in this rule, this would become an impossible task.
We have significant concerns that this proposal will dramatically expand the
circumstances under which the federal requirement for development of numeric criteria,
water quality standards, expanded monitoring and impairment determinations, and
enforcement actions will be extended. (p. 6)

Agency Response: The agencies do not anticipate an increase in the extent of
waters in agricultural areas that would be subject to water quality standards. While
the rule eliminates the need for case-specific evaluation of the significant nexus of
ephemeral tributaries—because the Science Report and Science Advisory Board
review confirmed that they are chemically, physically, and biologically connected to
downstream waters and affect the integrity of those waters—it also includes a
definition clarifying that, to be jurisdictional, tributaries must not only contribute
flow, either directly or indirectly, to downstream traditional navigable waters,
interstate waters, or the territorial seas, but must also exhibit the physical
characteristics of a bed, banks, and ordinary high water mark. In addition, the rule
also clarifies that ditches with only ephemeral flow are not jurisdictional unless they
are rerouted or altered streams and that neither lawfully constructed grassed
waterways nor groundwater directed through subsurface drainage systems such as
tile drains are jurisdictional.
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Georgia Environmental Protection Division (Doc. #16348)

12.36 The proposed rule and preamble do not specifically address any potential implications of
the rule on state water quality standards or TMDLs (CWA Section 303). The preamble
merely acknowledges that “[s]tates and tribes, consistent with the CWA, retain full
authority to implement their own programs to more broadly or more fully protect the
waters in their state.” 79 F.R. 22194. A footnote to the preamble also provides a
summary of the relevant regulations. Additionally, a July 1, 2014 press release from
EPA stated that the proposed rule will not “federalize state waters and make states set
water quality standards for them,” and recognized that states are “best equipped to
determine” water quality standards based on designated uses. Without more specific
information in the language of the proposed rule’s preamble, this still leaves some
ambiguities. (p. 2)

Agency Response: The rule does not change how designated uses, water quality
standards, TMDLs and permitting required by the CWA are implemented, and
these comments are outside the scope of the rule. The scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule puts important qualifiers on some
existing categories such as tributaries.

Allen Boone Humphries Robinson LLP (Doc. #19614)

12.37 The expansion of jurisdictional waters of the U.S. is also likely to result in a greater
number of “impaired” federal waters under section 303, with additional burdens on States
to evaluate and list these waters, and a greater likelihood that facilities with runoff will
fall under Total Maximum Daily Load 11budgets” that may significantly impact facility
operations. (p. 6)

Agency Response: The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries.

Georgia Environmental Protection Division (Doc. #16348)

12.38 Obtaining a permit under Section 404 of the CWA is a complex process that often takes
years and is extremely costly. Discharging into “waters of the U.S.” can subject a
property owner to costly fines and penalties. These factors are a concern to the citizens
of Georgia, particularly as they relate to Georgia’s agricultural industry (features on
farmland such as wetlands, farm ponds and ditches), transportation infrastructure
(stormwater infrastructure), private property impacts and the increased burden to EPD’s
workforce. (p. 3)

Agency Response:  The agencies disagree that obtaining a Section 404 permit
“often” entails extensive time and expense. While a small proportion of permit
applications involve large, complex, or otherwise controversial projects that require
lengthier evaluation periods, the Corps of Engineers issues or verifies the vast
majority of authorizations in fewer than four months, and many activities are
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eligible for already-issued nationwide or other general permits, for which
verification is usually even quicker. With regard to unauthorized activities, the
agencies anticipate that the greater clarity provided in the rule’s definition of
jurisdictional waters will reduce the occurrence of inadvertent unauthorized
discharges. It is also important to note that penalty amounts are tied in part to the
degree of culpability of the respondent. Some of the additional clarity provided by
the rule relates to agricultural and transportation activities. Specifically, the rule
establishes that not only are normal farming, ranching, and silviculture activities
exempt from Section 404 permitting requirements, but also wetlands, ponds, and
other waters in use for those activities will no longer be jurisdictional by rule as
“adjacent” waters. (Instead, they will subject to case-specific evaluation of
significant nexus.) In addition, the rule establishes that ditches with only ephemeral
flow are jurisdictional only where they are rerouted or altered streams; and that
neither lawfully constructed grassed waterways nor groundwater directed through
subsurface drainage systems such as tile drains are jurisdictional. It also retains the
previous exclusion for prior converted croplands and codifies the previously
uncertain exclusions for areas that are wetland only due to irrigation and for lakes
and ponds created in dry land that have a primarily agricultural use such as stock
watering, irrigation, or rice growing. As for transportation infrastructure, it is
important to note that many such activities have been and continue to be either
exempt from Section 404 permitting (see, e.g., 33 C.F.R. 88323.4(a)(2)) or eligible for
any of a number of nationwide and other general permits that authorize such
activities, including nationwide permits #3 (maintenance), 6 (survey activities), 13
(bank stabilization), 14 (linear transportation projects), 15 (U.S. Coast Guard-
approved bridges), 18 (minor discharges), 19 (minor dredging), 23 (approved
categorical exclusions), 25 (structural discharges), 33 (temporary construction,
access, and dewatering), 41 (reshaping existing drainage ditches), 43 (stormwater
management facilities), and 46 (discharges in ditches). In addition, the rule
continues the long-standing exclusion of waste treatment systems from jurisdictional
waters and codifies the previously uncertain exclusions for artificial lakes and ponds
created in dry land primarily for use as settling basins and for water-filled
depressions created in dry land incidental to construction activity. It also adds new
exclusions for ditches with less than perennial flow that drain roads maintained by
federal, tribal, state, county, or municipal agencies, as long as such ditches are not
rerouted or altered streams and for features constructed in dry land to convey,
treat, or store stormwater. The clearer definitions of jurisdictional and non-
jurisdictional waters and the expanded list of exclusions will also benefit private
property owners and state environmental programs. Besides the clarifications
noted above, the rule also reduces uncertainty about jurisdictional waters by
providing “bright line” thresholds for identifying tributaries, adjacent waters, and
case-specific jurisdictional waters, while also limiting the extent of waters subject to
case-specific evaluation and providing detailed direction for conducting case-specific
significant nexus evaluations. In addition, it also codifies previously uncertain
exclusions for reflecting pools, swimming pools, and small ornamental waters
constructed in dry land and establishes exclusions for ditches with only ephemeral
flow that aren’t rerouted or altered streams and ditches that do not contribute flow
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to another jurisdictional water. For additional information on consultation with
states, see the Final Summary of the Discretionary Consultation and Outreach to
State, Local, and County Governments for the Revised Definition of Waters of the
United States which is available in the docket for this rule.

State of Oklahoma et al. (Doc. #16560)

12.39 Instead of focusing on a more effective, efficient way to address disparate decisions by
the Corps of Engineers in implementing Section 404, we fear this rulemaking will create
additional disorder in implementing Sections 303, 319, 401 and 402 where none exists
currently. Despite the Agencies’ stated intent to define more clearly the extent of
WOTUS jurisdiction, the already fuzzy line of jurisdiction has been shifted without
making the line any less fuzzy. We and most other States have learned to adapt,
overcome confusion, and succeed in restoring water quality through our delegated
authorities to implement Section 303, 319, 401 and 402 programs. However, this effort
to fix problems that really only exist within Section 404 authorities will have
repercussions in the other, more settled programs that States are largely responsible to
implement. Rather, we suggest a national priority be placed on providing more clear
guidance and training to Corps of Engineers Divisions and Districts on how to uniformly
apply the provisions of Section 404. If coupled with deference to each State on WOTUS
delineation that parallels the deference already shown to States on Section 401
certifications, we believe confusion and litigation can be dramatically reduced. (p. 3)

Agency Response: The agencies are developing guidance to facilitate
implementation of the final rule when it becomes effective, which will provide for
consistent determinations. The agencies strive to achieve consistency across the
country in all districts and regions in application of the rule for jurisdictional
determinations. The rule only provides a definition for “waters of the U.S.” The
rule only provides a definition for “waters of the U.S.” The rule does not affect the
CWA programs for discharges of dredged and/or fill material into waters of the
U.S., or other activities in jurisdictional waters of the U.S. including for example,
NPDES permits, water quality standards, or Section 311 requirements which also
require authorization.

State of South Dakota (Doc. #16925)

12.40 (...)while I appreciate EPA’s efforts to reach out to the agricultural community
following the rule’s release, the “Ditch the Myth” campaign appears to be more about
selling a proposal than enhancing understanding of a complex rule. The agencies’
proposal has created significant concerns for South Dakota’s farmers and ranchers that
these attempted explanations have not eased. | can appreciate that statements made by
EPA officials have been intended to clarify the rule; however, these statements provide a
new interpretation of key terms that should have been included in the proposed rule itself.
Future legal challenges and regulatory decisions will turn on the actual language of the
final rule, not an EPA blog post. (p. 3)

Agency Response: EPA and the Corps have used the feedback we received from
public outreach efforts as the source of early guidance and recommendations for
refining the proposed rule. Specifically, stakeholder input received during public
outreach events in combination with the written comments received during the
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public comment period have reshaped each of the definitions included in the final
rule, ultimately with the goal of providing increased clarity for regulators,
stakeholders, and the regulated public to assist them in identifying waters as
“waters of the United States.” The final rule reflects the intent of the agencies to
minimize potential regulatory burdens on the nation’s agriculture community, and
recognizes the work of farmers to protect and conserve natural resources and water
guality on agricultural lands. For example, the rule codifies the previously
uncertain exclusions for areas that are wetland only due to irrigation and for lakes
and ponds created in dry land that have a primarily agricultural use such as stock
watering, irrigation, or rice growing. It also establishes that not only are normal
farming, ranching, and silviculture activities exempt from Section 404 permitting
requirements, but also wetlands, ponds, and other waters in use for those activities
will no longer be jurisdictional by rule as “adjacent” waters. (Instead, they will
subject to case-specific evaluation of significant nexus, for which the rule provides
extensive detailed direction.) In addition, the rule establishes that ditches with only
ephemeral flow are jurisdictional only where they are rerouted or altered streams
and that neither lawfully constructed grassed waterways nor groundwater directed
through subsurface drainage systems such as tile drains are jurisdictional. Finally,
the rule includes a definition clarifying that, to be jurisdictional, tributaries must
not only contribute flow, either directly or indirectly, to downstream traditional
navigable waters, interstate waters, or the territorial seas, but must also exhibit the
physical characteristics of a bed, banks, and ordinary high water mark.

State of Alaska (Doc. #19465)

12.41

12.42

EPA and the Corps failed to consider the consequences of a proposed rule that seeks to
impose a broad array of CWA requirements.

EPA and the Corps have promulgated a rule that applies not only to Section 404
permitting, but to other aspects of the CWA, including 402 permitting and regulatory
requirements under Section 303. Thus, for example, for every water (including wetland)
that the proposed rule would sweep under CWA jurisdiction as a water of the U.S., state
water quality standards would then apply. That is because there is the potential that the
states will have to classify the uses of newly jurisdictional waters for application of State
water quality standards. (p. 17)

Agency Response: The rule does not change how designated uses, water quality
standards, TMDLs and permitting required by the CWA are implemented, and
these comments are outside the scope of the rule. The scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule puts important qualifiers on some
existing categories such as tributaries.

Will new jurisdictional waters require preparation of Spill Prevention, Control, and
Countermeasures (SPCC) plans? Will green infrastructure projects, not exempted under
the rule, also become subject to CWA requirements? Will existing jurisdictional
determinations and uses in waters that will fall under the proposed rule be grandfathered
in, or will new jurisdictional determinations or CWA requirements be imposed? What
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regulatory costs and burdens will be created for states in light of their 401 certification
authority in approving projects requiring either a 402 or 404 permit? What will be the
costs and impacts to the state and federal regulatory authorities for enforcing compliance
under CWA programs? (p. 17)

Agency Response:  This action does not change an owner/operator’s ability to
determine whether there is a reasonable expectation that an oil discharge from a
facility could reach waters of the U.S. or adjoining shorelines, as part an
applicability evaluation if the facility's aggregate oil storage capacity exceeds the
applicable thresholds in Spill Prevention, Control and Countermeasure (SPCC) rule
at 40 CFR part 112. This determination is a site-specific evaluation by the
owner/operator and is important consideration in determining whether a facility is
subject to the SPCC rule. However this determination must exclude man-made
features such as existing secondary containment structures (dikes or remote
impoundments) that may serve to restrain, hinder, contain or otherwise prevent an
oil discharge to waters of the U.S. See 40 CFR part 112.1(d)(1)(i). The
owner/operator should consider the potential oil pathways once discharged oil has
left the facility, including an evaluation of oil traveling along non-jurisdictional
pathways (e.g., ditches or other features) and reaching jurisdictional waters.
Further, the scope of regulatory jurisdiction in this rule is narrower than that under
the existing regulation. Fewer waters will be defined as “waters of the United
States” under the rule than under the existing regulations, in part because the rule
puts important qualifiers on some existing categories such as tributaries. Partially
to address green infrastructure projects, the rule adds two new exclusions, one for
features constructed in dry land to convey, treat, or store stormwater and the other
for features such as detention and retention basins, groundwater recharge basins,
and percolation ponds created in dry land for purposes of wastewater recycling. In
accordance with Regulatory Guidance Letters 2005-02 and 2008-02, approved
jurisdictional determinations under Section 404 of the Clean Water Act are valid for
five years from the date of the letter conveying the determination to the requesting
party. (The expiration date does not apply to preliminary jurisdictional
determinations.) Accordingly, existing approved jurisdictional determinations that
are five years old or less will remain in effect until they expire. The same is true of
existing, unexpired Clean Water Act permits. With regard to the effects of the rule
on state programs, the clearer definitions of jurisdictional and non-jurisdictional
waters and the expanded list of exclusions will assist state regulatory agencies in
making jurisdictional determinations and reduce the number that require a case-
specific evaluation. The agencies recognize that, in establishing “bright line”
thresholds for tributary, adjacent, and case-specific jurisdictional waters, we are
carefully applying the available science. As such, the agencies will work with states
to evaluate more closely state-specific circumstances and, as appropriate, encourage
states to develop rules that reflect their circumstances and emerging science to
ensure consistent and effective protection for waters in the states. As is the case
today, nothing in this rule restricts the ability of states to more broadly protect state
waters. See the Final Summary of the Discretionary Consultation and Outreach to
State, Local, and County Governments for the Revised Definition of Waters of the
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United States which is available in the docket for this rule, for additional
information on state programs.

Lee County, Florida (Doc. #1346)

12.43 The proposed rule will replace the definition of “navigable waters” and “waters of the
United States” in the regulations for all CWA programs, including Section 404
discharges of dredge or fill material, the Section 402 National Pollutant Discharge
Elimination System (“NPDES”) permit program, the Section 401 state water quality
certification process, and Section 303 water quality standards and total maximum daily
load (“TMDL”) programs. We do not believe the agencies have fully considered the
implications of these changes to all of the CWA programs. (p. 2)

Agency Response: The rule only provides a definition for “waters of the U.S.”
The rule does not change how designated uses, water quality standards, TMDLs and
permitting required by the CWA are implemented, and these comments are outside
the scope of the rule.

Marion County Board of Commissioners (Doc. #1450)

12.44 1t is our belief that changes to the Clean Water Act (CWA) definition of “waters of the
U.S.” will have far-reaching effects and could have unintended consequences to a number
of our CWA programs, including the National Pollutant Discharge Elimination System,
total maximum daily load (TMDL) and other water quality standards programs, arid Spill
Prevention, Control, and Countermeasure (SPCC)-programs. Our agency needs
additional time to further evaluate and assess the impact on our community. (p. 1)

Agency Response: The clearer definitions of jurisdictional and non-jurisdictional
waters and the expanded list of exclusions will assist state regulatory agencies in
making jurisdictional determinations and reduce the number that require a case-
specific evaluation. The agencies recognize that, in establishing “bright line”
thresholds for tributary, adjacent, and case-specific jurisdictional waters, we are
carefully applying the available science. As such, the agencies will work with states
to evaluate more closely state-specific circumstances and, as appropriate, encourage
states to develop rules that reflect their circumstances and emerging science to
ensure consistent and effective protection for waters in the states. As is the case
today, nothing in this rule restricts the ability of states to more broadly protect state
waters. See the Final Summary of the Discretionary Consultation and Outreach to
State, Local, and County Governments for the Revised Definition of Waters of the
United States which is available in the docket for this rule, for additional
information on state programs.

Hinsdale County Board of Commissioners (Doc. #1768)

12.45 The Draft Guidance Fails to Consider the Effects on All Clean Water Act (CWA)
Programs. According to the Draft Guidance, the definition of “waters of the U.S.”
applies consistently to CWA programs. We are very concerned that the Draft Guidance
and supporting economic analysis focuses primarily on the 404 permit program but fails
to give consideration to the effects the change will have on other CWA programs, such as
the National Pollution Discharge Elimination System (NPDES), Total Maximum Daily
Load (TMDL) and other water quality standards programs, or Spill Prevention, Control
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and Countermeasure (SPCC) programs. We believe an omission of this magnitude will
have significant unintended financial consequences for federal, state and local
governments, as well as businesses and private entities. We urge you to withdraw the
Draft Guidance until a comprehensive and detailed analysis is made on how the proposed
changes would impact all CWA programs beyond the-404 permit program. (p. 1)

Agency Response: The rule does not change how designated uses, water quality
standards, TMDLs and permitting required by the CWA are implemented, and
these comments are outside the scope of the rule.

Skamania County Board of Commissioners (Doc. #2469)

12.46 Water reuse facilities are being built across the country to generate an additional water
supply for irrigation purposes and sometimes drinking water. It is unclear how the
proposed definitional changes would impact the pesticide general permit program, which
is used to control weeds and vegetation around ditches, water transfer, reuse and
reclamation efforts and drinking and other water delivery systems. Additional
clarification is needed by the agencies. (p. 5-6)

Agency Response: The rule adds a new exclusion clarifying that features such as
detention and retention basins, groundwater recharge basins, and percolation ponds
created in dry land for purposes of wastewater recycling are not waters of the
United States. The final definitional rule does not change CWA permitting
requirements regarding the application of pesticides, or establish new requirements
for complying with the pesticide general permit (PGP). However, the rule adds a
new exclusion clarifying that features such as detention and retention basins,
groundwater recharge basins, and percolation ponds created in dry land for
purposes of wastewater recycling are not waters of the United States. The final rule
also includes revised and expanded exclusions for many ditches. See summary
responses for Topic 6: Ditches and Topic 7: Features and waters not jurisdictional,
for more information about excluded waters in the final rule.

Nye County Board of County Commissioners (Doc. #3255)

12.47 1t is not clear how the proposed changes will impact the pesticide general permit
program, which is used to control weeds and vegetation around ditches, among other
things. Additional permitting requirements will add unnecessary time and cost to the
maintenance of ditches and control of weeds. (p. 2)

Agency Response: The final definitional rule does not change CWA permitting
requirements regarding the application of pesticides, or establish new requirements
for complying with the pesticide general permit (PGP). The final rule includes
revised and expanded exclusions for many ditches. See summary responses for
Topic 6: Ditches and Topic 7: Features and waters not jurisdictional, for more
information about excluded waters in the final rule. The Clean Water Act
404(f)(1)(C) exemption for maintenance of irrigation and drainage ditches will
remain in effect, when applicable.

Sheridan County Commission (Doc. #3271)

12.48 The proposed rule would apply not just to Section 404 permits, but also to other Clean
Water Act programs. These programs would subject county governments to increasingly
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complex and costly federal regulatory requirements under the proposed rule which
impacts local stormwater and pesticide application programs, state water quality
standards designations, green infrastructure and water reuse. (p. 2)

Agency Response: See Summary Response. See exclusions for stormwater control
wastewater control features. This rule is a definitional rule, intended to clarify the
scope of waters subject to the CWA, and does not change existing CWA regulatory
and permitting requirements, including NPDES permitting for stormwater systems
and discharges of pesticides directly into waters of the U.S., many of which are
covered by a pesticide general permit (PGP). However, many ditches, stormwater
conveyances, water reuse systems are excluded from waters of the U.S. See
summary responses for Topic 6: Ditches and Topic 7: Features and waters not
jurisdictional, for further discussion of excluded waters. See also summary
response essays 12.3.1, 12.3.2, and 7.4.4 regarding stormwater, MS4s, and green
infrastructure.

Washington Association of Conservation Districts (Doc. #3272)

12.49

12.50

Clearly, conservation districts prefer (and even require) that cooperators implement
conservation practices according to NRCS technical standards when working with
conservation programs (e.g., EQIP contracts). However, not every practice is installed
under a cooperator contract. Many states have conservation practice standards of their
own. Further, voluntary conservation programs do not include sufficient resources to
allow follow-up at a regulatory scope and scale at every site where a practice is installed
upon which to base a determination that the practice is implemented in conformance with
[listed] NRCS technical standards. Neither rule should be structured or construed to
mandate a regulatory compliance role by NRCS (or others) in voluntary programs or
independent producer activities employing NRCS practices. WACO understands that
nothing is proposed to be changed in terms of certification for exemptions. Again, these
conservation activities exemptions are self-implementing. (p. 3)

Agency Response: See Summary Response. The Interpretive Rule for
conservation practices under 404(f)(1)(A) has been withdrawn, per Section 112 of
the Consolidated and Further Continuing Appropriations Act of 2015. The final
rule does not affect the existing statutory activity-based exemptions under Section
404(f)(1) of the Clean Water Act, including those for ongoing agricultural activities.
The rest of this comment is outside the scope of this rulemaking.

Our national affiliate, NACO, has recommended that the agencies consider applying the
general permit concept to conservation districts and their cooperating landowners in
performing conservation work in WOTUS. WACO supports your consideration of that
tool as a less confusing means of promoting landowners conservation efforts and
recognizing the benefits of NRCS and locally-recognized conservation practices. (p. 4)

Agency Response: See Summary Response. The rule only provides a definition
for “waters of the U.S.” The rule does not affect the CWA statute in which
authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. which
require authorization. In addition, the rule does not affect activities that are
currently exempt from CWA regulation. The rule also does not affect permitting
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tools such as the use of general permits that the Corps implements for expeditious
review and efficiency in processing permit applications for discharges of dredged
and/or fills material into waters of the U.S. The rule will improve consistency and
predictability for all CWA programs. The rule will provide needed clarity
regarding jurisdictional determinations, thus reducing uncertainties and delays.
This comment is outside the scope of this rulemaking; however, the Corps
Nationwide permits will be reauthorized in 2017 via the public notice and comment
rulemaking process and comments regarding appropriate activities for inclusion are
welcomed during that process. In addition, regional general permits can be
discussed with local Corps districts.

Minnehaha County (South Dakota) Board of Commissioners (Doc. #4116)

12,51 Regarding TMDL standards and potential regulation thereof, the only nutrient loading
that | am concerned about is salt. This is the only nutrient we apply to our roadways.
However, what comes off of farmer’s fields is a different story and out of our control. (p.
1)

Agency Response:  The final rule does not establish any regulatory requirements.
Instead, it is a definitional rule that clarifies the scope of “waters of the United
States” consistent with the Clean Water Act (CWA), Supreme Court precedent, and
science. This rule will not affect the current implementation of the various CWA
programs in regulating discharges of pollutants into waters of the United States.
These comments are outside the scope of the rule. The agencies are not affecting
permitting mechanisms under this rule; this rule only defines “waters of the U.S.”
and does not impact any permitting tools, such as National Pollutant Discharge
Elimination System permits regarding TMDL standards. This comment is outside
the scope of this rulemaking

Wayne County (Ohio) Commissioners (Doc. #4226)

12.52 Currently, counties face tremendous challenges in receiving federal permits approved in a
timely manner. This (proposed rule) would intensify, as additional waters falling under
federal jurisdiction would force us to submit more permits, which would cause confusion
and longer delays in the determination and permitting process. The permit itself is not a
problem, but the process used can be challenging, as they are time-consuming and
expensive to obtain. Many counties experience delays in the years — three to five — with
significant overhead costs associated with consultants, lawyers, engineers, and special
conditions attached to the permit. This also makes counties vulnerable to citizen suits if
the federal permit process is not streamlined. (p. 1)

Agency Response: See Summary Response. The rule only provides a definition
for “waters of the U.S.” The rule does not affect the CWA statute in which
authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. which
require authorization. In addition, the rule does not affect activities that are
currently exempt from CWA regulation. The rule also does not affect permitting
tools such as the use of general permits that the Corps implements for expeditious
review and efficiency in processing permit applications for discharges of dredged
and/or fills material into waters of the U.S. The rule will improve consistency and
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predictability for all CWA programs. The rule will provide needed clarity
regarding jurisdictional determinations, thus reducing uncertainties and delays.
The citizen suit provisions of the CWA are unaffected by the final rule.

Rio Blanco County, Colorado, Board of County Commissioners (Doc. #4679)

12.53 The proposed rule will replace the definition of “navigable waters” and “waters of the
United States” in the regulations for all CWA programs, including Section 404
discharges of dredge or fill material, the Section 402 National Pollutant Discharge
Elimination System permit program, the Section 401 state water quality certification
process, and Section 303 water quality standards and total maximum daily load programs.
We do not believe the agencies have fully considered the implications of these changes to
all of the CWA programs. (p. 1)

Agency Response: See Summary Response. The agencies understand that the
definition of “waters of the U.S.” applies to all CWA programs. The rule only
provides a definition for “waters of the U.S.” The rule does not affect the CWA
statute in which authorization may be required for discharges of dredged and/or fill
material into waters of the U.S., or other activities in jurisdictional waters of the
U.S. such as NPDES permits, Section 401 certification, water quality standards or
Section 311 requirements which require authorization. The agencies modified the
final rule from the proposed rule in response to comments received in order to
ensure unintended effects to those other CWA programs were reduced or
eliminated. The Economic Analysis provides costs/benefits and predicted change in
jurisdiction for all CWA programs.

Fairfield County, Ohio, Board of Commissioners (Doc. #4775)

12.54 The proposed rule relates to Section 404 permits and other Clean Water Act programs.
These programs would subject county governments to increasingly complex and costly
federal regulatory processes. (p. 1)

Agency Response: See Summary Response. The agencies recognize that the state
and local governments have well-defined and long-standing relationships in
implementing affected CWA programs and these relationships will not be altered.
This action will not have substantial direct effects on the states, on the relationship
between the national government and the states, or on the distribution of power and
responsibilities among the various levels of government.

Bonner County Board of Commissioners (Doc. #4879)

12.55 In general, the federal system of mapping and identifying wetlands is already inadequate.
Further expansion of the wetlands definition will make it even more difficult for
landowners to predict where wetlands may be encountered. The gap in accurate mapping
will widen with the proposed amendment to the wetlands definition, putting landowners
at risk of disturbing wetlands unknowingly and unintentionally. (p. 1)

Agency Response: See Summary Response. Consistent with the more than 40-
year practice under the Clean Water Act, the agencies make determinations
regarding the jurisdictional status of particular waters in response to a request from
a landowner asking the agencies to make such a determination. The rule does not
address or change already established wetland identification and delineation
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methodology under the Corps1987 Wetland Delineation Manual and its regional
supplements but rather addresses jurisdiction of waters of the U.S. The agencies
note that they do not have the authority to map all waters of the U.S. The final rule
was developed to increase CWA program predictability and consistency by
increasing clarity as to the scope of “waters of the United States” protected under
the Act.

Office of County Manager, New Hanover County, North Carolina (Doc. #5609)

12.56 The definition of what is considered “tributary” under the proposed rule is extremely
broad. The declaration of non-navigable tributaries to traditional navigable waters that
are relatively permanent, meaning they contain water at least seasonally is broad reaching
and would affect most of New Hanover County. Waters that fall under the “other waters”
category of the regulations is even more broad-reaching and casts a very large net. Under
the proposed rule “a water may be tributary if it contributes flow to a traditional
navigable water or interstate water, either directly or indirectly by a means of other
tributaries. A tributary can be natural, man-altered, or man-made water body.” This
could place all man-made stormwater conveyances within New Hanover County under
the control of jurisdictional waters. (p. 2-3)

Agency Response: See Summary Response. Refer to the tributary, ditch, and
exclusion sections of the proposed rule and preamble for further information and
clarification on tributaries and man-made stormwater conveyances. The final rule
includes specific characteristics that must be met in order to meet the definition of
“tributary,” including bed and banks and ordinary high water mark. These
parameters ensure that only water features that meet the definition of “tributary”
contained in paragraph (c) qualify as a tributary and are jurisdictional by rule. The
science demonstrates that all tributaries, as defined by the rule, have a significant
nexus when considered individually or in combination with other tributaries to the
(a)(1) to (a)(3) waters. The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries. The final rule provides specific parameters that must be met in order to
fall under the (a)(7) or (a)(8) category of waters which require case-specific
significant nexus determinations. The preamble sections specific to case-specific
determinations provides further discussion of such case-specific waters. The
Economic Analysis provides discussion on changes in jurisdiction.

White Pine County (Nevada) Board of County Commissioners (Doc. #6936)

12.57 This measure of identifying upland streams and deciding to implement regulation that
will cause additional permit fees and processes to the business community needs to be
debated by all interested parties to insure all view points and potential hurdles have been
fairly discussed and mitigated.

It is important to not put the burden on industry and local farmers and ranchers to defend
their view points at a time an issue is raised due to the lack of clarity of new regulation
being imposed on business. The burden needs to be placed on the federal government to
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prove damages are incurring or the potential of damage can incur within realistic
conditions that may be developed with future growth. (p. 3)

Agency Response: See Summary Response. The agencies recognize the
importance of public input on the content of the rule; thus, input was solicited via
the public comment process and the proposed rule was disseminated to the widest
audience possible. The public notice comment period was extended twice to ensure
sufficient time for comment by all interested parties. The final rule was modified,
based on public input, and improves CWA program predictability and consistency
by increasing the clarity of the scope of “waters of the United States” covered by the
Act. The Economic Analysis provides information on the potential costs/benefits to
landowners and businesses. Also, when requesting a jurisdictional determination
from the Corps, a landowner can provide information for consideration.

Black Hills Resource Conservation and Development (Doc. #7090)

12.58 The proposed expansion would significantly and negatively impact our six county area of
the Black Hills region. In addition to tourism, agriculture is a critical and vital piece of
our local economy. We promote conservation practices in the agricultural community
through the Conservation Districts, non-governmental organizations, etc. This proposal
would cause significant hardships to local farmers and ranchers by taking away local
control of land uses. The costs to the local agricultural community would be enormous.
This would lead to food and cattle prices increasing significantly. It significantly
expands the scope of government oversight, effectively restricts the normal farming
exemption, and creates new regulatory hurdles. In addition, it increases time and costs to
landowners, and would require additional federal funding, not previously required, to
provide technical assistance to insure compliance with new requirements. Unintended
consequences of the application of this IR will be a net reduction in conservation
activities. Individuals will face additional time, cost, and complexity in planning and
applying conservation practices in farming and ranching operations, if they wish to have
assurance that they are in compliance with agency requirements. The hurdles created are
a hindrance to applying any of the identified practices. The effects will continue to
magnify from there. The overall costs to the counties, municipalities and ultimately the
taxpayers will be disadvantageous.

Let local government regulate themselves. We know what our localized needs are better
than the Federal Government. Our counties would experience a major impact as more
waters would become federally protected and subject to the new rules, regulations, or
standards. We acknowledge that being proactive in protecting water quality is far more
cost-effective than remediation. We have taken a proactive approach to protecting our
water resources and are committed to continue to into the future, without the need for
additional federal regulation. We supported and funded water projects throughout the
Black Hills Region and are currently involved with Spring Creek, Rapid Creek, and
Spearfish Creek watershed projects. Black Hills RC&D is strongly opposed to further
regulations as proposed in the Clean Water Act expansion. (p. 2)

Agency Response: See Summary Response and the Economic Analysis which
discusses costs/benefits and changes in jurisdiction. The agencies believe the final
rule will result in increased clarity and certainty regarding the identification of
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“waters of the U.S.” The agencies received many helpful comments on the proposed
rule which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule. The final rule was
developed to increase CWA program predictability and consistency by increasing
clarity as to the scope of “waters of the United States” protected under the Act.
Definitions of certain terms are provided for the first time (e.g. tributary), or are
further clarified (e.g. adjacent). The final rule provides for certain categories of
waters that are jurisdictional by rule, which will result in a more efficient process.
See the updated Economic Analysis for additional discussion. Comments specific to
conservation practices are outside the scope of this rulemaking. Please note that the
Interpretive Rule for conservation practices under Section 404(f)(1)(A) has been
withdrawn, per Section 112 of the Consolidated and Further Continuing
Appropriations Act of 2015.

Murray County (Minnesota) Board of Commissioners (Doc. #7528)

12.59 The general tone of the proposed rule is to achieve clarity through over-inclusiveness
based on categorical determinations. We caution the agencies’ approach in the proposed
rule as it exacerbates an already existing problem: over regulation of non-navigable
waters under the Clean Water Act and costly and time consuming over exertion of
jurisdiction. (p. 3)

Agency Response: See Summary Response. The rule limits CWA jurisdiction
only to those types of waters that have a significant nexus to downstream (a)(1)-
(a)(3) waters, not just any hydrologic connection. It improves efficiency, clarity, and
predictability for all landowners as well as permit applicants.

lowa Department of Agriculture and Land Stewardship (Doc. #7642)

12.60 We want to avoid putting the Natural Resources Conservation Service (NRCS) in a
stronger regulatory role than they already are. We value NRCS partnerships in
promoting conservation in local communities and making them serve a stronger
regulatory role erodes the trust farmers put into them. They handle a great deal of private
information in their work that is essential to getting conservation on the ground.

We would encourage use of state or regional advisory boards, utilizing input from local
sources such as Soil and Water Conservation Districts, to expedite any permitting process
at the initial level in circumstances where WOTUS have not been clearly defined. This
advisory board could also be convened in a case of appealing determinations. (p. 1-2)

Agency Response: See Summary Response. The rule will not have an effect on
the relationship between the Natural Resources Conservation Service (NRCS) and
landowners. The NRCS does not administer any part of the Clean Water Act and
therefore the rule cannot directly affect any of their missions. Please note that the
Interpretive Rule for conservation practices under Section 404(f)(1)(A) has been
withdrawn, per Section 112 of the Consolidated and Further Continuing
Appropriations Act of 2015. Comments on the NRCS are outside the scope of this
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rulemaking. Only the Corps and EPA have the authority to determine jurisdiction
under the CWA. The agencies efficient permitting mechanisms will not be affected
by this rule. Only affected parties as discussed in 33 CFR part 331 can
administratively appeal a jurisdictional determination and administrative appeals
are handled solely by the Corps.

Baldwin County (Alabama) Commission (Doc. #7940)

12.61 Because the proposed rule applies to all Clean Water Act programs, not just the Section
404 program, Baldwin County would be subject to increasingly complex and costly
federal regulatory requirements, including local storm water and pesticide programs, state
water quality standards designations, green infrastructure and water reuse. (p. 1)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
stormwater control features, ditches, and water recycling features. The agencies
recognize that the state and local governments have well-defined and long-standing
relationships in implementing affected CWA programs and these relationships will
not be altered. This action will not have substantial direct effects on the states, on
the relationship between the national government and the states, or on the
distribution of power and responsibilities among the various levels of government.

Moffat County (Colorado) Board of Commissioners (Doc. #7987)

12.62 It has been our experience that EPA and Army Corps regulators regularly interpret the
same rule differently. We have experienced very similar road construction projects being
regulated differently based on which office or regulator we are interacting. Similar
concerns have risen from other agencies dealing with the Corps and the EPA. Clarity in
rules and leaving less interpretation to field regulators can be a double edged sword, in
that it reduces flexibility but also provides more consistent application of rules. (p. 4)

Agency Response: See Summary Response. The agencies are developing guidance
to facilitate effective, consistent, and efficient implementation of the final rule once it
becomes effective. The agencies strive to achieve consistency across the country in
all districts and regions in application of the rule for jurisdictional determinations.
The agencies also recognize that there are variations that occur in geography,
hydrology, climate, etc., which affect jurisdictional determinations. The initial
phase of implementing the rule will require education and training for agency staff
as well as other stakeholders and the regulated public. This training and outreach
will be regionally-based to ensure appropriate consideration is given to ecoregional
variation and to ensure consistent and efficient implementation of the rule. There
are appropriate levels of regional variation in implementation of the regulations;
however, the agencies strive for national consistency. This appropriate regional
variation can make it appear that there are inconsistencies in program execution.
The rule aims to reduce any inappropriate inconsistencies and provide a bright line
of clarity for the agencies, state partners, and the regulated public. The agencies
believe the clarity and certainty provided in the rule will result in further
consistency, while still allowing for regional variation in implementation that may
be necessary based on regional differences in aquatic resources; for example, the
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ordinary high water mark regional manuals or the regional supplements to the
wetland delineation manual, both of which are outside the scope of this rulemaking
but are related resources.

La Plata Water Conservancy District (Doc. #8318)

12.63 The LPWCD respectfully requests that the Agencies withdraw the proposed Rule and
draft a new rule that (1) lawfully adheres to the plurality opinion of the Supreme Court in
Rapanos and asserts jurisdiction on much narrower, more predictable grounds and (2)
acknowledges the nature of water use and infrastructure in the western United States by
categorically distinguishing between man-made water delivery structures for agricultural
and other purposes and excluding such structures from jurisdiction, consistent with the
intent of Congress espoused in Section 404(f) of the Clean Water Act. (p. 2)

Agency Response: See Summary Response and the Technical Support Document.
In addition, the final rule includes several water features that are excluded from
jurisdiction by rule; see the preamble section, “Waters and Features that Are Not
Waters of the United States” for further information regarding excluded features
such as water recycling features.

Southern California Association of Governments (Doc. #8534)

12.64 The definition of “tributary” in the proposed rule is likely inappropriate as applied to
stormwater discharges from property throughout Southern California. The Proposed
Rule will categorize roadside drains and ditches as Waters of the U.S. if they have
perennial flow, or the EPA or Army Corps determines that there is a significant nexus to
a traditional navigable water. (p. 2)

Agency Response: See Summary Response. In addition, see the Tributary section
in the preamble for further discussion on tributaries and the characteristics
required to meet the definition. Also, see the preamble section, “Waters and
Features that Are Not Waters of the United States” for further information
regarding excluded features such as stormwater control features.

Director of Public Services for the City of Portland, Maine (Doc. #8659)

12.65 Increasing the broad regulatory reach seems counterproductive to integrated planning,
which EPA has been promoting as a means for a municipality or utility to combine all of
its CWA permits into a single permit and determine priorities that best meets CWA goals
for a community. (p. 3)

Agency Response: See Summary response. Overall, the scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule includes provisions for a number of
excluded waters, some of which are excluded by rule for the first time. See
summary responses for Topic 7: Features and waters not jurisdictional, for further
discussion of exclusions. The EPA continues to recommend integrative planning for
communities to meet CWA requirements and achieve water quality goals.
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Hampton Roads Planning District Commission (Doc. #9612)

12.66 The HRPDC does not support the Waters of the US Rule as proposed. Staff has reviewed

12.67

the proposed Rule and is concerned that it extends the EPA’s and U.S. Army Corps of
Engineers’ (Corps) regulatory oversight further into the watershed, extending across
uplands through groundwater and ephemeral pathways, systems that were not previously
regulated as Waters of the US (WOTUS). The proposed definitions may cause conflicts
amongst the various federal regulatory programs mandated through the Clean Water Act
(CWA). Because the proposed exemptions to the Rule are not comprehensive, localities
fear that the Rule may inhibit their ability to effectively maintain their public stormwater
infrastructure and comply with federal and state stormwater regulations. (p. 1)

Agency Response: See Summary Response. The preamble section “Waters and
Features that Are Not Waters of the United States” for further information
regarding excluded features such as groundwater and erosional features including
ephemeral features that don’t meet the definition of tributary. See the activity
exemptions under section 404(f)(1) of the Clean Water Act regarding exemptions for
certain maintenance activities. The agencies believe the exclusions in the rule are
comprehensive and note that the exclusions are applicable to all Clean Water Act
programs. The rule only provides a definition for “waters of the U.S.” The rule
does not affect the CWA statute in which authorization may be required for
discharges of dredged and/or fill material into waters of the U.S., or other activities
in jurisdictional waters of the U.S. such as NPDES permits or Section 311
requirements which require authorization. The agencies do not regulate dry land,
only those aquatic resources that are “waters of the U.S.” See tributary definition in
rule and discussion in preamble.

The Rule places too much reliance on individual COE staff members’ best professional
judgment when making jurisdictional determinations. Over many years, the Region’s
localities have experienced a lack of consistency between different regulators within the
Norfolk District. The HRPDC is concerned that the Rule relies on interpretation by local
Corps staff in the field which may lead to less clarity, certainty and predictability for the
regulated public, possibly leading to resource demanding case-specific analyses. (p. 3)

Agency Response: See Summary Response. The agencies are developing guidance
to facilitate effective, consistent, and efficient implementation of the final rule once it
becomes effective. The agencies strive to achieve consistency across the country in
all districts and regions in application of the rule for jurisdictional determinations.
The agencies also recognize that there are variations that occur in geography,
hydrology, climate, etc., which affect jurisdictional determinations. The initial
phase of implementing the rule will require education and training for agency staff
as well as other stakeholders and the regulated public. This training and outreach
will be regionally-based to ensure appropriate consideration is given to ecoregional
variation and to ensure consistent and efficient implementation of the rule. There
are appropriate levels of regional variation in implementation of the regulations;
however, the agencies strive for national consistency. This appropriate regional
variation can make it appear that there are inconsistencies in program execution.
The rule aims to reduce any inappropriate inconsistencies and provide a bright line
of clarity for the agencies, state partners, and the regulated public. The agencies
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believe the clarity and certainty provided in the rule will result in further
consistency, while still allowing for regional variation in implementation that may
be necessary based on regional differences in aquatic resources; for example, the
ordinary high water mark regional manuals or the regional supplements to the
wetland delineation manual, both of which are outside the scope of this rulemaking
but are related resources.

Pike Peak Area Council of Governments (Doc. #9732)

12.68 Adoption of these new rules requires an increase in funding and staff for both the federal
agencies who implement these rules and their state counterparts. State health
departments will face the burden of additional section 401 certifications and, in certain
situations, additional standard setting proceedings, TMDL allocations, and section 402
permit actions. If such funding is not forthcoming, it will cause projects to be delayed
even further. (p. 3)

Agency Response: See Summary Response. See the Economic Analysis for
discussion on costs/benefits and jurisdictional changes. The rule is a definitional
rule and does not affect the current implementation of the various CWA programs
such as the development of water quality standards or sections 303, 402 and 404,
which are outside the scope of the rule. However, overall the scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule includes provisions for a number of
excluded waters, some of which are excluded by rule for the first time. Therefore,
the agencies do not anticipate an increase in CWA regulatory actions during
implementation of the rule.

Dayton Valley Conservation District (Doc. #10198)

12.69 DVCD is concerned that the proposed rule changes will extend the jurisdiction of the
Corps’ regulatory authority and thereby increase their workload and duplicate regulations
that the State of Nevada currently administers. (p. 1)

Agency Response: See Summary Response. The scope of regulatory jurisdiction
in this rule is narrower than that under the existing regulation. Fewer waters will
be defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The agencies believe with the clarity and certainty
provided in the rule that there will be efficiencies gained in making jurisdictional
determinations. The Corps will develop the tools necessary to assist its staff with the
jurisdictional determination process specific to section 404 in the implementation of
the final rule to make the process predictable, efficient, and effective. The initial
phase of implementing the rule will require education and training for agency staff
as well as other stakeholders and the regulated public, which will include regionally-
based training to ensure consistent and efficient implementation of the rule. The
agencies recognize that the state and local governments have well-defined and long-
standing relationships in implementing affected CWA programs and these
relationships will not be altered. This action will not have substantial direct effects
on the states, on the relationship between the national government and the states, or
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12.70

on the distribution of power and responsibilities among the various levels of
government. The final rule does not restrict the states’ efforts in developing or
implementing statewide permits under CWA programs as a result of the rule.

We are aware of projects in our area that are dependent upon Corps’ permits, which have
been delayed because the Corps was unable to issue permits in a timely manner due to its
workload. In the past I 0 years there have been several times when proposed water
quality improvement projects in the Carson River were delayed a year or two because of
the Corps’ backlog of pending permits. If the current backlog is one to two years, what
will the backlog be when additional projects identified by the proposed rule will need
Corps approval? (p. 2)

Agency Response:  The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries The agencies believe with the clarity and certainty provided in the rule
that there will be efficiencies gained in making jurisdictional determinations. The
agencies will develop the tools necessary to assist with the jurisdictional
determination process in the implementation of the final rule to make the process
predictable, efficient, and effective. The initial phase of implementing the rule will
require education and training for agency staff as well as other stakeholders and the
regulated public, which will include regionally-based training to ensure consistent
and efficient implementation of the rule.

Pleasant VVale Township Supervisor’s Office, Pike County, Illinois (Doc. #10200)

12.71

Statewide permits for certain construction and maintenance activities within ‘waters of
[linois” will no longer be available for use by townships. (p. 2)

Agency Response: See Summary Response. Statewide permits are outside the
scope of this rulemaking effort. The agencies recognize that the state and local
governments have well-defined and long-standing relationships in implementing
affected CWA programs and these relationships will not be altered. This action will
not have substantial direct effects on the states, on the relationship between the
national government and the states, or on the distribution of power and
responsibilities among the various levels of government. The final rule does not
restrict the states’ efforts in developing or implementing statewide permits under
CWA programs as a result of the rule.

Kendall County Board, Illinois (Doc. #10965)

12.72

We are concerned that the already tedious, time consuming and expensive process of
establishing jurisdiction will become less defined by the proposed rule and open Kendall
County to potential litigation in order to maintain or improve the county highway system.

(p. 2)

Agency Response: See Summary Response. The Clean Water Act Section
404(f)(1) exemptions still remain available for use when applicable. The final rule
was developed to increase CWA program predictability and consistency by
increasing clarity as to the scope of “waters of the United States” protected under
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the Act. Definitions of certain terms are provided for the first time (e.g. tributary),
or are further clarified (e.g. adjacent). The final rule provides for certain categories
of waters that are jurisdictional by rule, which will result in a more efficient process.
See the updated Economic Analysis for additional discussion.

City of Escondido Public Works Office (Doc. #11116)

12.73 We are required through our 401 permit to install BMPs to protect water quality.
However under the 404 permit this is considered to be “temporary fill” thereby requiring
regulation. The implementation of proper BMPs should not trigger more Clean Water
Act requirements. It also causes confusion with the public who see an application for
“temporary fill” and think that we are damaging a watercourse. This aspect of the 404
permit should be eliminated. Will the revision in the definition of Waters of the U.S. also
result in the provision of additional staffing to manage the increased demand for permits?
In an attempt to keep applications progressing we have paid consultants to complete work
that should be provided by the resource agencies. (p. 3)

Agency Response: The rule only provides a definition for “waters of the U.S.”
The rule does not affect the CWA statute in which authorization may be required
for discharges of dredged and/or fill material into waters of the U.S., or other
activities in jurisdictional waters of the U.S. such as NPDES permits or Section 311
requirements which require authorization. In addition, the rule does not affect
activities that are currently exempt from CWA regulation. The rule also does not
affect permitting tools such as the use of general permits that the Corps implements
for expeditious review and efficiency in processing permit applications for
discharges of dredged and/or fills material into waters of the U.S. The rule will
improve consistency and predictability for all CWA programs and provide needed
clarity regarding jurisdictional determinations, thus reducing uncertainties and
delays. The scope of regulatory jurisdiction in this rule is narrower than that under
the existing regulation. Fewer waters will be defined as “waters of the United
States” under the rule than under the existing regulations, in part because the rule
puts important qualifiers on some existing categories such as tributaries. The
agencies are developing guidance to facilitate effective, consistent, and efficient
implementation of the final rule once it becomes effective. The agencies strive to
achieve consistency across the country in all districts and regions in application of
the rule for jurisdictional determinations. The agencies also recognize that there
are variations that occur in geography, hydrology, climate, etc., which affect
jurisdictional determinations. The initial phase of implementing the rule will
require education and training for agency staff as well as other stakeholders and the
regulated public. This training and outreach will be regionally-based to ensure
appropriate consideration is given to ecoregional variation and to ensure consistent
and efficient implementation of the rule.

lowa Drainage District Association (Doc. #11924)

12.74 In lowa, the state has recently put in place a Nutrient Reduction Strategy, which involves
voluntary practices by landowners and farmers to clean up their water. Our interpretation
of the rule is that these practices would cease because they would require a CWA permit.
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The net result will be that the Nutrient Reduction Strategy, and the benefits of cleaner
water that it is designed to achieve, will grind to a halt. (p. 1)

Agency Response: See Summary Response. See the preamble section “Waters
and Features that Are Not Waters of the United States” for further information
regarding excluded features such as groundwater and erosional features including
ephemeral features that don’t meet the definition of tributary and grassed
waterways. The activity exemptions under section 404(f)(1) of the Clean Water Act
regarding exemptions for normal farming, silviculture, and ranching activities
provide additional information that may be helpful pertaining to exclusions
regarding ditches, erosional features, and grassed waterways. The rule only
provides a definition for “waters of the U.S.” The rule does not affect the CWA
statute in which authorization may be required for discharges of dredged and/or fill
material into waters of the U.S., or other activities in jurisdictional waters of the
U.S. which require authorization. In addition, the rule does not affect activities that
are currently exempt from CWA regulation.

Urban Drainage and Flood Control District (Doc. #12263)

12.75 The proposed rule would broaden the geographic scope of waters that can be
jurisdictional through establishment of a significant nexus. This would result in a heavier
workload on the already-overtaxed regional USACE offices and on the communities who
must request a determination for each project and will delay work done by agencies like
UDFCD to protect streams. (p. 2)

Agency Response: See Summary Response. The scope of regulatory jurisdiction
in this rule is narrower than that under the existing regulation. Fewer waters will
be defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The agencies believe with the clarity and certainty
provided in the rule that there will be efficiencies gained in making jurisdictional
determinations for certain categories of waters jurisdictional by rule. The agencies
are developing guidance to facilitate effective, consistent, and efficient
implementation of the final rule once it becomes effective. The agencies strive to
achieve consistency across the country in all districts and regions in application of
the rule for jurisdictional determinations. The agencies also recognize that there
are variations that occur in geography, hydrology, climate, etc., which affect
jurisdictional determinations. The initial phase of implementing the rule will
require education and training for agency staff as well as other stakeholders and the
regulated public. This training and outreach will be regionally-based to ensure
appropriate consideration is given to ecoregional variation and to ensure consistent
and efficient implementation of the rule.

Mesa County, Colorado Board of County Commissioners (Doc. #12713)

12.76 The EPA is moving forward with a pesticide/herbicide permit for all “Waters of the U.S.”
within threshold guidelines. This means anytime a pesticide/herbicide is applied on or
near a “Waters of the U.S.” a permit will be required. This permit includes tight
documentation requirements for communities of over 10,000. Under the proposed rule, if
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counties have “Waters of the U.S.” ditches, they will be required to follow strict program
and paperwork requirements for pesticide use. (p. 4)

Agency Response: See Summary Response. The rule would not change existing
CWA permitting requirements regarding the application of pesticides. Discharges
from the application of pesticides, which includes applications of herbicides, into
irrigation ditches, canals, and other waterbodies that are themselves waters of the
U.S., are not exempt as irrigation return flows or agricultural stormwater, and do
require NPDES permit coverage. The EPA has a pesticides general permit (PGP)
that covers many discharges for areas in which EPA is the NPDES permitting
authority. In addition, all states with permitting authority have a PGP. However,
the final rule includes exclusions for many ditches and certain other waters. For
further discussion of these exclusions, see summary responses for Topic 6: Ditches
and Topic 7: Features and waters not jurisdictional. Discharges to features that are
not waters of the U.S. would not require NPDES permit coverage.

Uintah County, Utah (Doc. #12720)

12.77 Inthe arid climates of the western United States this proposed rule will add to the
complexity of many proposed projects. Prior to the proposed rule, in Uintah County,
there were only two conditions which needed to be evaluated as part of a proposed
project. It was quite simple to identify potential impacts on navigable waters or identify
exempted uses. (p. 3)

Agency Response: See Summary Response. The rule will provide greater
predictability and certainty regarding which waters are jurisdictional. Consistent
with case law and historical interpretation, the jurisdiction of “waters of the U.S.”
extends beyond navigable waters. The Clean Water Act Section 404(f)(1) available
exemptions do not change as a result of the final rule and additional exclusions have
been provided in the final rule. The Corps will develop the tools necessary to assist
its staff with the jurisdictional determination process specific to section 404 in the
implementation of the final rule to make the process predictable, efficient, and
effective. The initial phase of implementing the rule will require education and
training for agency staff as well as other stakeholders and the regulated public,
which will include regionally-based training to ensure consistent and efficient
implementation of the rule. The agencies recognize that regional variations occur in
water resources and may need to be addressed in implementation guidance;
however, the rule language is applicable nationwide.

Board of Commissioners of Carbon County, Utah (Doc. #12738)

12.78 Under current regulations, some counties have been required to obtain federal permits for
any type of construction or maintenance activities on these ditches, appallingly called
jurisdictional ditches. Obtaining the federal permits can be very expensive, cumbersome
and time-consuming. Some counties have waited years for federal permits at a
significant cost. Counties have been unable to issue permits for structures and missed
building seasons waiting for federal permits to be approved. Federal permit requirements
for ditch maintenance activities also vary from area to area. No real consistency exists to
help streamline this process. The National Association of Counties (NaCo) has
documented numerous examples of problems that exist under the current “Waters of the
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U.S.” regulations. The new addition of areas to permit will further worsen an already
stationary bureaucracy. (p. 5)

Agency Response: See summary response. The tributary and ditch definitions in
the final rule and discussions of those subjects in the preamble under the
“Tributary” section and the “Waters and Features that Are Not Waters of the
United States” section provides discussion on tributaries and ditches. The final rule
has included additional clarity regarding ditches that are excluded by rule and
ditches that may be considered a tributary. The agencies believe with the clarity
and certainty provided in the rule that there will be efficiencies gained in making
jurisdictional determinations for certain categories of waters jurisdictional by rule.
The Corps will develop the tools necessary to assist its staff with the jurisdictional
determination process specific to section 404 in the implementation of the final rule
to make the process predictable, efficient, and effective. The initial phase of
implementing the rule will require education and training for agency staff as well as
other stakeholders and the regulated public, which will include regionally-based
training to ensure consistent and efficient implementation of the rule.

California Central Valley Flood Control Association (Doc. #12858)

12.79

12.80

The Sacramento-San Joaquin River Delta contains approximately 738,000 acres. Of
these, just 266,000 acres (less than 37% of the Delta) have been characterized as
“uplands.” This means at least 63% percent of the Delta is either lowlands or actually
underwater."® The first two prongs of the proposed exclusion permit only uplands
drainage ditches to be excluded. Thus, solely because of their elevation, drainage ditches
in at least 63 percent of the region would become automatically jurisdictional —
regardless of any actual nexus to a navigable waterway. (p. 3-4)

Agency Response:  See the Summary Response. The tributary and ditch
definitions in the final rule and discussions of those subjects in the preamble under
the “Tributary” section and the “Waters and Features that Are Not Waters of the
United States” section provides discussion on tributaries and ditches. The final rule
has included additional clarity regarding ditches that are excluded by rule and
ditches that may be considered a tributary. The term “upland” was removed from
the ditch exclusion language, based on comments received, and to provide increased
clarity.

Because much of the Delta consists of lands reclaimed a hundred years ago being used
for farming, and because Delta farmers rely on ditches to both irrigate and drain their
crops, there is often “perennial flow” in Delta ditches. This flow is necessary because the
Delta requires constant drainage to make the land usable for crop production.
Additionally, failure to keep these lands drained could lead to public health risks from the
presence of stagnant water, which contributes to West Nile and other ailments. Finally
and most importantly, constant flows may be needed in order to accommodate and
address flood flows. Here, the “perennial flows” aspect of the definition penalizes the

3 Department of Water Resources Report on 1956 Cooperative Study program - Water Use and Water Rights Along
Sacramento River and in Sacramento-San Joaquin Delta, Vol. 1 (March 1957)

68



Clean Water Rule Response to Comments — Topic 12: Implementation Issues

12.81

very conditions that protect the Delta’s economic well-being, physical health, and public
safety. (p. 4)

Agency Response: See Summary Response. The tributary and ditch definitions in
the final rule and discussions of those subjects in the preamble under the
“Tributary” section and the “Waters and Features that Are Not Waters of the
United States” section provides discussion on tributaries and ditches. The final rule
has included additional clarity regarding ditches that are excluded by rule and
ditches that may be considered a tributary. Certain ditches with perennial flow,
and those excavated from a tributary, may be considered a tributary; the rule has
concluded that ditches that are not excluded and do meet the definition of tributary
have a significant nexus with (a)(1) to (a)(3) waters.

The Corps and EPA stated in their “Supplementary Information” document that 90
percent of Delta lands were diked or leveed.** The document goes on to say that
construction of a levee or dike does not remove the “adjacent waters” status of the
waters.” This potentially means that 90 percent of the Delta or more can be governed
under the “adjacent waters” segment of the definition despite the presence of levees often
constructed more than 100 years ago. (p. 4)

Agency Response: See Summary Response. The final rule and associated
preamble sections contain discussion specific to for further discussion on which
waters are considered adjacent with the addition of “bright lines” to allow the
agencies and the regulated public further predictability and consistency. Itis
correct that adjacent waters include those separated by constructed dikes, barriers,
natural river berms, beach dunes, and other similar features.

Roosevelt Soil and Water Conservation District (Doc. #13202)

12.82

12.83

Inclusion of ephemeral gullies is problematic because of the nature of such gullies.
Depending on soils and location the Total Maximum Daily Load (TMDL) may be
exceeded during isolated events (rainfall and/or snowmelt) from bank to bank erosion
regardless of the condition of the upper watershed (p. 1)

Agency Response:  See exclusions regarding erosional features. The final rule
does not change how TMDLs and permitting required by the CWA are
implemented, which is outside the scope of this rule. Ephemeral streams that meet
the definition of “tributaries” are regulated as waters of the U.S. under the final
rule. However, many ephemeral waters are excluded from waters of the U.S.,
including ephemeral ditches that are not excavated in or relocating a tributary, and
ephemeral erosional features that lack bed and banks and ordinary high water
mark, including gullies, rills and non-wetland swales. See summary response essays
for Topic 6.2: Excluded ditches and Topic 7.3.7: Gullies, rills and non-wetland
swales, for more information.

The Amendment will affect state permitting actions for pollution discharge as well as
water quality standards and oil spill programs. While it is claimed that agriculture

79 FR 22243
1> 1d. See more discussion of levee adjacency, supra.
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(farming and ranching) will be protected the amended definitions will allow regulation by
EPA and Corp of Engineers on small waterways on private property. Current practices
on cropland such as deep breaking, root plowing, and even grazing could result in
regulation preventing agriculturists from providing affordable food and fiber to a hungry
America. (p. 2)

Agency Response: See Summary Response. The rule does not affect longstanding
permitting exemptions in the CWA for farming, silviculture, ranching and other
specified activities. Where are determined jurisdictional under the Clean Water Act,
applicable exemptions in the CWA would continue to preclude application of CWA
permitting requirements. The rule is a definitional rule to clarify the scope of
waters of the U.S., and the final rule does not change state permitting requirements
and processes for the CWA regulatory programs. The final rule includes expanded
exclusions from waters of the U.S. for many ditches, and certain features
constructed in dry land, erosional features and artificially irrigated features that
would revert to dry land if irrigation were to cease. See summary responses for
Topic 6.2: Excluded Ditches and Topic 7: Features and waters not jurisdictional, for
further discussion, for more discussion. Agricultural practices that do not result in
discharges to waters of the U.S. are not regulated by the CWA. Finally, there are a
number of agricultural activities exempted from CWA 404 permit requirements,
under CWA 404(f)(1)(A), which are not changed by the rule.

Northeastern Soil and Water Conservation District (Doc. #13581)

12.84 This interpretative rule does not make clear which agency will be the enforcers of
compliance. If the NRCS is made to be the enforcers of this rule we fear that the
relationship between the agricultural producers and the NRCS, which is strong and
beneficial to both, will be eroded and strained. Currently, the NRCS provides excellent
technical guidance on a wide range of farming practices. As was stated by NRCS field
personnel at a recent meeting in New Mexico, their job is to assist agricultural
producers. The NRCS field personnel have not traditionally had a regulatory or policing
role, rather they have helped farmers solve technical problems, improve farming practices
and access resources of the United States Department of Agriculture (USDA). This
provides benefits to farmers and ranchers, the natural resources upon which farming and
our nation depend. (p. 2)

Agency Response: See Summary Response. The Interpretive Rule for
conservation practices under 404(f)(1)(A) has been withdrawn, per Section 112 of
the Consolidated and Further Continuing Appropriations Act of 2015. The EPA,
the Corps, and applicable states and tribes, are the only agencies with authority to
implement the Clean Water Act. The final rule does not affect the authorities of the
NRCS under their programs and NRCS does not have any authority under the
Clean Water Act.

County Commissioners Office of Big Horn County, Wyoming (Doc. #13599)

12.85 When federal agencies new rule has the power to grant, deny, or veto a federally
enforceable permit to plow, plant, build a fence, apply fertilizer or spray pesticide or
disease-control products on crops, that is regulatory authority over land use, and qualifies
as A Major Federal Action. (p. 2)
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Agency Response: See Summary Response. The rule only provides a definition
for “waters of the U.S.” The rule does not affect the CWA statute in which
authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. which
require authorization. In addition, the final rule does not affect the existing
statutory activity-based exemptions under Section 404(f)(1) of the Clean Water Act,
including the longstanding permitting exemptions in the CWA for farming,
silviculture, and ranching. The agencies do not have authority to regulate a
landowner’s property. The agencies only have authority to regulate jurisdictional
activities in jurisdictional waters of the U.S. under the Clean Water Act.

Pocahontas County, lowa (Doc. #13666)

12.86 Concern for the competency of the USEPA to do what it seeks: We are convinced that
the US EPA does not have an inkling of understanding for how it will identify new
waters of the United States and manage the expanded jurisdiction they seek over isolated
farmed wetlands. The NRCS, has an office and staff in our county, has had the same job
for more than 25 years and it is still stumbling to get it done. How is it that an agency
with no lowa presence or knowledge can expect to do better? You cannot due to the lack
of knowledge and understanding! (p. 1)

Agency Response: See Summary Response. The agencies have been identifying
waters of the US for over 30 years and will continue to implement a national
program at the local level via Corps district offices and EPA Regional offices. The
EPA, the Corps, and applicable states and tribes, are the only agencies with
authority to implement the Clean Water Act. The final rule does not affect the
authorities of the NRCS under their programs and NRCS does not have any
authority under the Clean Water Act.

Palo Alto County Board of Supervisors (Doc. #14095)

12.87 Concern that regulatory takings will occur. The subversion of vested drainage rights
by farm program rules have routinely been justified by the claim that farm program
participation is voluntary. But identical Clean Water Act subversions of the same rights
cannot be poo-pooed in that way because it does not offer voluntary participation. We
assert that a regulatory taking will occur when the new rules first prevent the improved
drainage of a single, long-ago converted and continuously cropped farmed wetland
assessed for relative benefits by an lowa drainage district. We note that the proposed
rules give no consideration to how the rule may adversely impact owners of wetlands
hydrologically altered to allow conversion to crop production and other beneficial uses.

(p. 2)

Agency Response: See Summary Response. See Technical Support Document.
The rule only provides a definition for “waters of the U.S.” The rule does not affect
the CWA statute in which authorization may be required for discharges of dredged
and/or fill material into waters of the U.S., or other activities in jurisdictional waters
of the U.S. which require authorization. In addition, the final rule does not affect
the existing statutory activity-based exemptions under Section 404(f)(1) of the Clean
Water Act, including the longstanding permitting exemptions in the CWA for
farming, silviculture, and ranching. The agencies do not have authority to regulate
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a landowner’s property. The agencies only have authority to regulate jurisdictional
activities in jurisdictional waters of the U.S. under the Clean Water Act.

Pinellas County Board of County Commissioners (Doc. #14426)

12.88 If the proposed new definition requires that water quality standards and TMDLSs be
applied to stormwater conveyances and storage systems not currently classified as
WOTUS, the additional costs may make TMDL compliance unattainable. Furthermore,
construction and maintenance of stormwater BMPs needed to meet TMDLs will require
additional permitting under the proposed rule, increasing both time and expense for
complying with TMDLs as described in the following sections. (p. 3)

Agency Response: See Summary Response. This rule will not affect the current
implementation of the various CWA programs including water quality standards
program, TMDLs and permitting required by the CWA, which are outside the
scope of the rule. Overall, the scope of regulatory jurisdiction in this rule is
narrower than that under the existing regulation. Fewer waters will be defined as
“waters of the United States” under the rule than under the existing regulations, in
part because the rule includes provisions for a number of excluded waters, some of
which are excluded by rule for the first time. Many stormwater conveyance, water
reuse and waste treatment systems constructed in dry land are excluded from
waters of the U.S. under paragraph (b) of the rule. However, features constructed
in waters of the U.S. would remain jurisdictional and are subject to CWA
permitting. For further discussion of exclusions, see summary responses for Topic
6.2: Excluded ditches and Topic 7: Features and waters not jurisdictional.

Waters of the United States Coalition (Doc. #14589)

12.89 Critically, states are prohibited from adopting “waste transport or waste assimilation as a
designated use for any waters of the United States.” (40 C.F.R. 8§ 131.10(a).) The
prohibition is designed to ensure that waters of the United States are not used for waste
treatment and that the basic fishable swimmable standard can be attained. However it
prevents treatment systems that could improve water quality from being constructed
within waters of the United States. As a result, inappropriately designating water
infrastructure, and specifically flood control infrastructure, as waters of the United States
will severely hinder the ability of downstream waters to ever attain the applicable Water
Quality Standards.

What is more, when waters of the United States do not attain their designated Water
Quality Standards, the states or EPA are required by Clean Water Act section 303(d) to
adopt a TMDL for the pollutant causing nonattainment. TMDLS are a zero sum game
between the Waste Load Allocation (limits on NPDES discharges); the Load Allocation
(non-NPDES discharges); and a margin of safety. States are required to impose limits on
activities that do not require Clean Water Act permits to ensure that the Load Allocation
of any applicable TMDL is attained. So again, even if an NPDES or other permit is not
required for a given activity, through the TMDL process, designation of a water body as
waters of the United States can result in significant limitations. (p. 17-18)

Agency Response: See Summary Response. The rule does not change how
designated uses, water quality standards, TMDLs and permitting required by the
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CWA are implemented, and these comments are outside the scope of the rule.
Overall, the scope of regulatory jurisdiction in this rule is narrower than that under
the existing regulation. Fewer waters will be defined as “waters of the United
States” under the rule than under the existing regulations, in part because the rule
includes provisions for a number of excluded waters, some of which are excluded by
rule for the first time. Many stormwater conveyance, water reuse and waste
treatment systems constructed in dry land are excluded from waters of the U.S.
under paragraph (b) of the rule. However, features constructed in waters of the
U.S. would remain jurisdictional and are subject to CWA permitting. For further
discussion of exclusions, see summary responses for Topic 6.2: Excluded ditches and
Topic 7: Features and waters not jurisdictional. TMDLSs do not impose regulatory
requirements or controls on discharges. A TMDL is a calculation of the maximum
amount of a pollutant that a waterbody can receive and still meet water quality
standards, and an allocation of that load among the various sources of that
pollutant. Pollutant sources are characterized as either point sources that receive a
wasteload allocation (WLA), or nonpoint sources that receive a load allocation (LA).
Approved wasteload allocations for point sources must be implemented in
applicable NPDES permits (CWA Section 402). Load allocations for nonpoint
sources are implemented through a wide variety of state, local, and Federal
programs, which are primarily voluntary or incentive-based (e.g., CWA Section
319).

Moreover, the Proposed Rule’s broad and expansive definition of a “tributary” would
potentially trigger the consultation requirements of section 7 of the Endangered Species
Act (“ESA”), which provide that federal agencies that propose to take a federal actions
that may affect endangered species must consult with the U.S. Fish and Wildlife Service
(“FWS”), which is authorized to impose alternatives to avoid such effects. (16 U.S.C. §
1536.) (p. 24)

Agency Response: See Summary Response. Obtaining a jurisdictional
determination from the agencies does not trigger Section 7 of the Endangered
Species Act, a federal action, such as a permit decision, does. While it is the
responsibility of the Corps as the agency evaluating permit applications under
section 404, to determine if Endangered Species Act and the National Historic
Preservation Act requirements are being met, there are cases where these laws or
other federal, state or local laws may still require review absent a CWA action. The
404 permit action does not remove the requirement to get other permits, if required
by law. However, private landowners are also required to comply with Section 10 of
the Endangered Species Act absent a federal action. The agencies work to ensure
this compliance with other federal laws is completed in the most efficient and
effective manner, and may include programmatic agreements or local operating
procedures to streamline the process.

Marion County Board of County Commissioners (Doc. #14979)

12.91

In addition, it is our belief that changes to definitions within WOTUS will affect a
number of state and local Clean Water Act programs, including the National Pollutant
Discharge Elimination System (NPDES) and total maximum daily loads (TMDL). The
Florida Department of Environmental Protection has confirmed there will be impacts but
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has not communicated to the regulated community the details of what that will entail. (p.
2)

Agency Response: See Summary Response. The rule does not change how water
guality standards, TMDLs and permitting required by the CWA are implemented,
and these comments are outside the scope of the rule. Overall, the scope of
regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule includes provisions
for a number of excluded waters, some of which are excluded by rule for the first
time. For further discussion of exclusions, see summary responses for Topic 6.2:
Excluded ditches and Topic 7: Features and waters not jurisdictional.

San Joaquin County Board of Supervisors (Doc. #15017.1)

12.92 The Agencies have not adequately analyzed the proposed rule’s implications of the
multiple CWA programs affected by the proposal. The proposed rule will replace the
definition of “navigable waters” and “waters of the U.S.” in the regulations for all CWA
programs, including section 404 discharges of dredge or fill material, the section 402
National Pollutant Discharge Elimination System (NPDES) permit program, the section
401 state water quality certification process, and section 303 water quality standards and
total maximum daily load (TMDL) programs.

We do not believe the agencies have truly considered the complex implications that this
proposed rule will have for the various CWA programs.

Although the EPA’s Economic Analysis purports to analyze the costs of overlaying this
new “waters of the U.S.” definition onto other CWA programs, the analysis largely
focuses on the section 404 program and essentially concludes that there will be no
additional costs for other CWA programs. This cursory analysis seems inadequate. The
agencies have not considered, for example, that many ditches and other water features,
including intermittent or ephemeral streams and washes, may now meet the definition of
“waters of the U.S.,” thereby requiring these water features to achieve water quality
standards, including numeric effluent limitations. The agencies have not looked at how
this type of change may create confusion over whether an NDPES permit is required for
certain features or may place an increased burden on states administering stormwater
programs and setting water quality standards. The EPA and the Corps have not truly
considered how the proposed rule may affect the states implementing the various CWA
programs or the stakeholders regulated by these programs. Nor have the agencies
analyzed how the proposed definition of “waters of the U.S.” will affect their own
administration of each of the CWA regulatory programs. (p. 1-2)

Agency Response: See updated Economic Analysis for the final rule. The agencies
understand that the definition of “waters of the U.S.” applies to all CWA programs.
The agencies modified the final rule from the proposed rule in response to
comments received in order to ensure unintended effects to those other CWA
programs were reduced or eliminated. The Economic Analysis provides
costs/benefits and predicted change in jurisdiction for all CWA programs. The rule
defines the scope of waters of the U.S. subject to the CWA. It will not affect the
current implementation of the various CWA programs; implementation of those
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programs are outside the scope of this rule. Overall, the scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule includes provisions for a number of
excluded waters, some of which are excluded by rule for the first time, including
many ditches and certain stormwater conveyance features. For further discussion
of exclusions, see summary responses for Topic 6.2: Excluded ditches and Topic 7:
Features and waters not jurisdictional. The agencies have thoroughly considered the
implications of the final rule on the CWA programs and the agencies, states and
tribes responsible for implementing CWA regulations, and the agencies believe that
revisions in the final rule respond to a number of concerns expressed by states and
other stakeholders. In addition, the economic analysis has been updated for the
final rule. See summary response for Topic 11: Costs/Benefits and the Agencies
Economic Analysis document for details on the estimated costs and benefits of the
rule.

Ramsey County Public Works (Doc. #16665)

12.93 [Regarding “simplification of the permit process”] The LGAC report states that the
making of WOTUS jurisdictional decisions whether a water resource is exempt or not In
a timely manner is critical to both protecting the water resource and providing
predictability to local governments. LGAC recommendations include EPA and U.S.
Army Corps of Engineers (USACE) developing a tool for use by local governments to
assess jurisdictional status; EPA working with stormwater associations to provide
guidance to address MS4 agencies, stormwater controls, and their jurisdictional
determination; and EPA articulating jurisdictional waters in an outreach plan which
describes these areas with a clear statement of why they need protection. The LGAC
report recommends that the rule stipulate time frames for permit review and WOTUS
jurisdictional determination. The EPA should work with the USACE to reduce delays in
issuing Section 404 dredge and fill permits. The LGAC report identifies an ineffective
permit process consumes local, state and federal staff and financial resources and
recommends the EPA engage the USACE to ensure the permit process is predictable and
value-added. Ramsey County supports these LGAC recommendations. (p. 2)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
stormwater control features, ditches, and water recycling features. There are two
types of jurisdictional determinations; preliminary and approved jurisdictional
determinations. Preliminary jurisdictional determinations indicate which waters on
a property may be waters of the U.S., presume all waters on a property are
jurisdictional, are not legally binding instruments, and enable a landowner to set
aside the issue of jurisdiction and move directly into the permit evaluation phase of
the process. Preliminary jurisdictional determinations cannot be used to decline
jurisdiction and are generally more expedient than approved jurisdictional
determinations. Approved jurisdictional determinations are the official Corps
determination that jurisdictional “waters of the United States,” or “navigable
waters of the United States,” or both, are either present or absent on a particular
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site. An approved JD precisely identifies the limits of those waters on the project site
determined to be jurisdictional under the Clean Water Act/Rivers and Harbors Act.
The majority of jurisdictional determinations completed by the Corps are
preliminary. Not every permit application requires a jurisdictional determination.
The Corps will continue to provide the option to the landowner for both approved
and preliminary jurisdictional determinations. There is not expected to be a
required timeframe for completion of a jurisdictional determination, which can be
dependent on a variety of factors including climate and weather patterns.

Hot Springs County Commissioners (Doc. #16676)

12.94 The EPA (...) failed to consider in its analysis the economic impact of required
Endangered Species Act (ESA) consultations, National Environmental Policy Act
(NEPA) directives requisite when a federal permit is issued. Wyoming is ground zero for
the pending decision from the U.S. Fish and Wildlife Service on the listing of the greater
sage grouse, and is home to several other threatened or endangered species. A county’s
ability to complete road and bridge work or other infrastructure projects is already
hindered by the mitigation of impacts on these species. Any additional triggers imposed
by this proposed rule that require further ESA and NEPA analysis is an unwelcome
hindrance and poses an increased cost. (p. 9)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional information on costs/benefits of the final rule. It is the responsibility
of the Corps as the agency evaluating permit applications under section 404, to
determine if Endangered Species Act and the National Historic Preservation Act
requirements are being met. There are cases where these laws or other federal,
state or local laws may still require review absent a CWA action. The 404 permit
action does not remove the requirement to get other permits, if required by law.
Obtaining a jurisdictional determination from the agencies does not trigger Section
7 of the Endangered Species Act, a federal action does, such as a section 404 permit
decision. However, private landowners are also required to comply with Section 10
of the Endangered Species Act absent a federal action. The agencies work to ensure
this compliance with other federal laws is completed in the most efficient and
effective manner, and may include programmatic agreements or local operating
procedures to streamline the process.

Dolores Water Conservancy District (Doc. #19461)

12.95 Application of those regulatory provisions designed for bona fide “waters of the U.S.” to
dry arroyos, irrigation ditches, and other ephemeral or intermittent waters commonly
found in the western U.S. will result in adverse economic impacts to landowners and
communities in a vain attempt to “protect” non-navigable, intrastate waters that Congress
nowhere evinced an intent to regulate in the Clean Water Act. Such waters will be subject
to impairment listings and the imposition of TMDLs under Section 303 of the Act,
restrictive effluent limitations under the Section 402 NPDES program, restrictive storm
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water BMP requirements under Section 402(p ), and compliance costs and restrictions
under the Section 404 permitting requirements of the Act.*®

Again, these issues were also identified by the Bureau of Reclamation in its 2008 letter to
the Agencies:

The guidance adopts overly broad jurisdiction over seasonal flow tributaries and
“ephemeral waters,” declaring that water flow for only three months of the year is a
sufficient basis for jurisdiction. Reclamation believes that the asserted jurisdiction over
seasonal flow tributaries and ephemeral washes should be much narrower ....

Though this paragraph [about ephemeral waters] provides a good description of the
function of ephemeral waters in the arid west, it does not state how the jurisdictional
question will be applied to them. As this issue is relevant to many of the states within
Reclamation’s area of jurisdiction, it would be helpful if the paragraph ended with a clear
statement regarding how the agencies will assert jurisdiction. Without clarification,
additional consultations may need to be conducted.'” (p. 9-10)

Agency Response: See Summary Response. See the Technical Support Document
for a summary of the scientific and legal basis of the final rule. See the tributary
and ditch definitions in the final rule and discussions of those subjects in the
preamble under the “Tributary” section and the “Waters and Features that Are Not
Waters of the United States” section for discussion on ditches, erosional features,
and wastewater recycling features. To be considered a “tributary” under the final
rule, a water feature must demonstrate both bed/banks and an ordinary high water
mark, regardless of flow regime, which would distinguish them from non-
jurisdictional features. The agencies believe such characteristics indicate sufficient
volume and frequency of flow for a tributary to have a significant nexus to the
downstream (a)(1) to (a)(3) waters.

Quay County, New Mexico (Doc. #19558)

12.96 The regulated community must still rely on the EPA or USACE to determine: (i) whether
a water is jurisdictional by rule; (ii) if not, whether the water is an “other” water; and (iii)
whether any exceptions apply. This is not a predictable, consistent or clear process and
in the end it remains potentially arbitrary and onerous. (p. 4)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. Definitions of
certain terms are provided for the first time (e.g. tributary), or are further clarified
(e.g. adjacent). The final rule provides for certain categories of waters that are
jurisdictional by rule, which will result in a more efficient process. See the updated

18 We cannot help noting the irony of the Agencies expanding the jurisdiction asserted pursuant to the Rivers and
Harbors Act, now Section 404 of Clean Water Act, through this administrative rulemaking. The entire purpose, and
thus jurisdictional underpinning, of the Rivers and Harbors Act was for the U.S. Army to improve the navigability of
genuinely navigable waterways through regulating dredging and filling activities, not to create a federal
jurisdictional hook for any waters that might discharge a pollutant to a water tenuously connected to those genuinely
navigable waterways.

" BOR 2008 Guidance Comments, at pp. 3 and 4.
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Economic Analysis for additional discussion. The agencies believe the final rule will
result in increased clarity and certainty regarding the identification of “waters of
the U.S.” The agencies received many helpful comments on the proposed rule which
resulted in refinement of the final rule to provide further clarity and certainty to the
regulated public. None of the existing procedures, permitting mechanisms, efficient
permitting tools such as general permits, or activity exemptions will be modified as a
result of this rulemaking; therefore, existing procedures should not be further
complicated by this rule. The Corps will develop the tools necessary to assist its
staff with the jurisdictional determination process specific to section 404 in the
implementation of the final rule to make the process predictable, efficient, and
effective.

Implications regarding the Endangered Species Act (ESA): We express extreme concern
regarding the additional regulatory and economic burden that will be placed on Quay
County, our landowners, businesses and residents in being forced complying with ESA
Section 7 consultation requirements as a result of the Proposed Rule. When the Proposed
Rule as written is broadly enforced by the EPA and USACE regarding permitting
requirements, the ensuing federal nexus will require ESA Section 7 consultation across
New Mexico for normal and customary county activities, road maintenance, construction,
agricultural and ranching practices that is not required today, as there are no agricultural
or ranching exemptions contained within the ESA. The additional burden and potential
ESA take findings will undoubtedly cause irreparable economic harm to Quay County
and threaten and potentially eliminate the customs and culture of their rural communities.

(p. 4-5)

Agency Response: See Summary Response. See the updated Economic Analysis
for information on costs/benefits. While it is the responsibility of the Corps as the
agency evaluating permit applications under section 404, to determine if
Endangered Species Act and the National Historic Preservation Act requirements
are being met, there are cases where these laws or other federal, state or local laws
may still require review absent a CWA action. The 404 permit action does not
remove the requirement to get other permits, if required by law. Obtaining a
jurisdictional determination from the agencies does not trigger Section 7 of the
Endangered Species Act, a federal action does, such as a section 404 permit decision.
However, private landowners are also required to comply with Section 10 of the
Endangered Species Act absent a federal action. The agencies work to ensure this
compliance with other federal laws is completed in the most efficient and effective
manner, and may include programmatic agreements or local operating procedures
to streamline the process.

There are hundreds of miles of roads maintained and repaired by the county that will fall
under the control and jurisdiction of the broad and subjective authority of the proposed
rule. These roads are essential to our residents for access to their homes and property,
emergency services, fire protections and normal transportation and travel required by
their lives and livelihoods. (p. 5)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. See the preamble
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section “Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features. The agencies believe the exclusions in the
rule are comprehensive and note that the exclusions are applicable to all Clean
Water Act programs. The final rule includes exclusions for certain ditches which
are not jurisdictional even if they met the definition of “tributary”. The agencies
only have authority to regulate “waters of the U.S.” and are not regulating all land.

There are thousands of other pre-existing, necessary and essential improvements both
public and private that are built on or over land that will be affected by the control of the
agencies under the proposed rule. These include the public infrastructure, public and
private roads, transmission lines, power lines, telephone lines, pipelines, railroads,
highways, water lines, fences and erosion control structures. These would all become
subject to the arbitrary and subjective opinion and enforcement activities of EPA,
USACE and others. The adverse and unreasonable effect of the proposed rule and
enforcement actions would be harmful and counterproductive. (p. 5)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. See the preamble
section “Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features, such as certain ditches and stormwater
control features. The agencies believe the exclusions in the rule are comprehensive
and note that the exclusions are applicable to all Clean Water Act programs. The
agencies are not regulating all land, but only “waters of the U.S.”. The statutory
authority of the CWA does not convey to the Federal Government any ownership of
or property rights. Therefore, we do not believe that private property will be
negatively impacted by the Federal Government as a result of the proposed rule.
The agencies believe the clarity and certainty provided in the rule will result in
better identification of what is/is not a water of the U.S. which may result in reduced
enforcement actions for unauthorized activities and reduced opportunity for
litigation based on what is/is not a water of the U.S.

Butte County Administration, County of Butte, California (Doc. #19593)

12.100 The Agencies Have Not Adequately Analyzed the Proposed Rule’s Implications on the

Multiple CWA Programs Affected by the Proposal.

The proposed rule will replace the definition of “navigable waters” and waters of the
United States in the regulations for all CWA programs, including section 404 discharges
of dredge or fill material, the section 402 National Pollutant Discharge Elimination
System (NPDES) permit program, the section 401 state water quality certification
process, and section 303 water quality standards and total maximum daily load (TMDL)
programs. We do not believe the agencies have truly considered the complex
implications that this proposed rule will have for the various CWA programs. (p. 3)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The agencies
understand that the definition of “waters of the U.S.” applies to all CWA programs.
The rule only provides a definition for “waters of the U.S.” The rule does not affect

79



Clean Water Rule Response to Comments — Topic 12: Implementation Issues

the CWA statute in which authorization may be required for discharges of dredged
and/or fill material into waters of the U.S., or other activities in jurisdictional waters
of the U.S. such as NPDES permits or Section 311 requirements which require
authorization. The agencies modified the final rule from the proposed rule in
response to comments received in order to ensure unintended effects to those other
CWA programs were reduced or eliminated. The Economic Analysis provides
costs/benefits and predicted change in jurisdiction for all CWA programs.

Montana Wool Growers Association (Doc. #5912)

12.101 Neither the Proposed Rule nor its Preamble explains which regulations the Proposed Rule
would replace. The Proposed Rule duplicates the definition twelve times, once for each
section of regulatory text it would replace. The duplication is the only indication in the
Federal Register that twelve regulations would be amended. The list of citations in the
Federal Register header (print version) refers only to general parts in the Code of Federal
Regulation. Similarly, the Preamble simply mentions that two current regulations define
WOTUS and that “counterpart and substantively similar regulatory definitions appear” at
ten other (named) locations. 79 Fed. Reg. at 2219S. The EPA does provide a separate
copy of the Proposed Rule on its website with a list of the regulations the Proposed Rule
will replace, but this explanation is reduced to a single sentence at the bottom of the
document. The introductory text to the Proposed Rule should clearly state which
regulations the Proposed Rule will replace. (p. 12)

Agency Response:  The following entries in the Code of Federal Regulations
(CFR) will be replaced: 33 CFR Part 328, 40 CFR Parts 110, 112, 116, 117, 122,
230, 232, 300, 302, and 401.

Area |l Minnesota River Basin Projects, Inc. (Doc. #7185)

12.102 The Corps of Engineers, particularly the St. Paul District, cannot handle more permitting.
The St. Paul District posted a news release on May 9, 2014 stating: “ ... timeframes for
general permit decisions, those with impacts generally less than 0.5 acres are averaging
85 days. Timeframes for individual permit decisions, which include letters of permission,
range from 4 months to more than a year, but are currently averaging around 8 months.”
Given a short construction season in Minnesota of about five to six months, three to eight
months for permit review by the Corps of Engineer is not only unacceptable, but not
necessary for conservation practices that are vital to our landscape and agricultural
economy. We cannot support further overload of a permitting system that is already
overloaded and extremely slow. The St. Paul District office of the U.S. Army Corps of
Engineers is three hours away from southwestern Minnesota making site visits and timely
responses very difficult. (p. 2)

Agency Response: See Summary Response. The agencies believe with the clarity
and certainty provided in the rule that there will be efficiencies gained in making
jurisdictional determinations. The Corps will develop the tools necessary to assist
its staff with the jurisdictional determination process specific to section 404 during
the implementation of the final rule to make the process predictable, efficient, and
effective. The initial phase of implementing the rule will require education and
training for agency staff as well as other stakeholders and the regulated public,
which will include regionally-based training to ensure consistent and efficient
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implementation of the rule. There are many desktop tools that can aid in making a
jurisdictional determination; examples of those tools are described in the
“Tributary” section of the preamble.

Pennsylvania Department of Environmental Protection Water Management Office (Doc. #7985)

12.103 Overcoming structural and authority limitations of the Clean Water Act through the
revision of the definition of “Waters of the United States” is not appropriate.
Pennsylvania recognizes that the challenges in protecting water resources have evolved
since passage of the Clean Water Act in 1972. However, trying to address the problems
of 2014 (which are largely wet weather driven and/or are associated with nonpoint
sources) by changing the definition of “Waters of the United States” is not appropriate.
The proposed definition will expand jurisdiction over stormwater related systems, which
is particularly inappropriate after EPA has chosen not to proceed with the national
stormwater rulemaking. Further, using this new definition in the existing permitting
programs under Sections 402 and 404 will render both of these programs more
cumbersome and confusing. Expansion of federal regulatory oversight through a
definitional change is not appropriate, hut more significantly, will not be effective. The
permitting authorities (state and federal) will be mired in litigation and disputes related to
the proper interpretation of the proposed re-definition of “Waters of the United States.”

(p. 4)

Agency Response: See Summary Response and the Technical Support Document
for a summary of the legal and scientific basis of the final rule. See the updated
Economic Analysis for additional discussion on the potential costs/benefits
associated with all authorities under the Clean Water Act. See the preamble section
“Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features such as those for stormwater control
features. The agencies believe with the clarity and certainty provided in the rule
that there will be efficiencies gained in making jurisdictional determinations.

Quapaw Tribe of Oklahoma (Doc. #7980)

12.104 There are a number of differences between existing regulations and the proposed rule that
may result in higher costs for the regulated community, while increasing the burden on
regulatory agencies whose staffing and budgets are already strained. The proposed
change to the definition of “Waters of the U.S.” will impact other CWA programs such as
the Water Quality Standards program and the National Pollution Discharge Elimination
System program, potentially adding regulatory requirements over a larger number of
water bodies than are currently regulated. This may have the unintended consequence of
actually increasing the risk to currently regulated waterways due to the added burden on
regulatory agencies who are finding it difficult to effectively enforce, and/or facilitate
compliance with, existing requirements related to the CWA. (p. 1)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion. The agencies believe with the clarity and certainty
provided in the rule that there will be efficiencies gained in making jurisdictional
determinations. The rule intends to clarify the scope of waters of the U.S. under
CWA regulation, and provide greater certainty to the regulated community and
states and tribes implementing CWA regulations, thereby reducing uncertainty in
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CWA compliance. Overall, the scope of regulatory jurisdiction in this rule is
narrower than that under the existing regulation. Fewer waters will be defined as
“waters of the United States” under the rule than under the existing regulations, in
part because the rule includes provisions for a number of excluded waters, some of
which are excluded by rule for the first time. For further discussion of exclusions,
see summary responses for Topic 6.2: Excluded ditches and Topic 7: Features and
waters not jurisdictional. The agencies have thoroughly considered the implications
of the final rule on the CWA programs and the agencies, states and tribes
responsible for implementing CWA regulations; however, the rule imposes no direct
costs, but each of these programs may subsequently impose direct or indirect costs
as a result of implementation of their specific regulations. The economic analysis
has been updated for the final rule. See summary response for Topic 11:
Costs/Benefits and the Economic Analysis document for details on the estimated
indirect costs and benefits of the rule.

Nebraska Association of Resources Districts (Doc. #11855)

12.105 Furthermore, [aside from changes associated with the 404 program] changes to the
federal definition of WOTUS will impact the administration of CWA permit programs
administered by NDEQ (section 402 NPDES permits, sections 303 and 305 Water
Quality Standards and TMDLs, and section 401 State Certification). The Proposed
Rule’s broad expansion of jurisdiction will not only require an in-depth review of
NDEQ?’s rules, regulations, and CWA permitting procedures, but will also result in
significant cost increases for the regulated community and overall delay in the
development process. (p. 3)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion. The agencies believe with the clarity and certainty
provided in the rule that there will be efficiencies gained in making jurisdictional
determinations. The rule intends to clarify the scope of waters of the U.S. under
CWA regulation, and provide greater certainty to the regulated community and
states and tribes implementing CWA regulations. The rule does not change existing
CWA regulatory requirements for the various CWA permit programs. Overall, the
scope of regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule includes provisions
for a number of excluded waters, some of which are excluded by rule for the first
time. For further discussion of exclusions, see summary responses for Topic 6.2:
Excluded ditches and Topic 7: Features and waters not jurisdictional. The agencies
have thoroughly considered the implications of the final rule on the CWA programs
and the agencies, states and tribes responsible for implementing CWA regulations;
however, the rule imposes no direct costs, but each of these programs may
subsequently impose direct or indirect costs as a result of implementation of their
specific regulations. The economic analysis has been updated for the final rule. See
summary response for Topic 11: Costs/Benefits and the Economic Analysis
document for details on the estimated indirect costs and benefits of the rule.
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New York Farm Bureau et al. (Doc. #11922)
12.106 The proposed rule does not take into account the full effects it will have on other

regulatory programs and the financial consequences to federal, state, and local
governments, as well as the business community, will be tremendous. The proposed rule
does not just apply to section 404 permits, but other Clean Water Act programs, such as
Section 402 — National Pollution Discharge Elimination System (NPDES) Permits,
Section 303 — Water Quality Standards (WQS) program and other programs including
stormwater, green infrastructure, and pesticide permits. These additional layers of
regulation will have unintended consequences and will be disruptive to our
comprehensive water quality programs now in place and will stymie development and
potentially hurt already precarious infrastructure projects in our rural communities. (p. 2)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion. The agencies believe with the clarity and certainty
provided in the rule that there will be efficiencies gained in making jurisdictional
determinations. The rule intends to clarify the scope of waters of the U.S. under
CWA regulation, and provide greater certainty to the regulated community and
states and tribes implementing CWA regulations. The rule does not change existing
CWA regulatory requirements for the various CWA permit programs. Overall, the
scope of regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule includes provisions
for a number of excluded waters, some of which are excluded by rule for the first
time. For further discussion of exclusions, see summary responses for Topic 6.2:
Excluded ditches and Topic 7: Features and waters not jurisdictional. The agencies
have thoroughly considered the implications of the final rule on the CWA programs
and the agencies, states and tribes responsible for implementing CWA regulation,
and do not agree that the rule will prevent infrastructure development in
communities, for the above reasons.

Ground Water Protection Council (Doc. #13055)

12.107 In the proposal preamble EPA recognizes the importance of connections provided by

shallow subsurface groundwater and deeper groundwater. GWPC suggests that as EPA
implements the proposed rules, a comprehensive and holistic grant guidance approach
should allow for state groundwater protection projects that could contribute to the overall
health and water quality in an impaired watershed. In addition, providing support for
state requests for groundwater projects would allow for enhanced protection of aquatic
resources and result in significant cost effectiveness in the prevention of contamination.
In addition, many 8319 funded prevention projects can coordinate well with source water
protection efforts under the Safe Drinking Water Program, resulting in an additional
water quality benefit for public health from all programs. (p. 2)

Agency Response: See Summary Response. The agencies only regulate those
aquatic resources that are “waters of the U.S.” and cannot extend agency authority
to uplands or groundwater. Groundwater protection is outside the scope of this
rule. The EPA agrees that protecting sourcewater, including groundwater, is an
important component of water quality protection. However, the various EPA grant
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programs and associated guidance are beyond the scope of this rule, which defines
the scope of waters of the U.S. subject to the CWA.

Association of Clean Water Administrators (Doc. #13069)

12.108 ACWA would like to stress that for both significant nexus determinations and the desired
clarifications described above, development of regional expectations (ecologically
delineated) is a potential means of providing greater certainty. But in order for this to be
useful, states must be involved in the development. As has been done for identification
of regional hydric soils under the Section 404 program, we encourage the formation of
regional committees, made up of EPA, the Corps and state partners, to develop any
further definitions and guidance that may be needed in order to consistently implement
the final rule. In addition to suggested guidance stated earlier, this should include
guidance on water quality standards applicable to ephemeral streams. This is important
because many of those streams are dry the great majority of the time and do not generally
support the CWA rebuttably presumed uses under Section 101(a)(2) (i.e., “fishable and
swimmable”), unlike streams and rivers that run for sustained periods (intermittent) or
continuously (perennial) throughout the year. (p. 4)

Agency Response: See Summary Response. The agencies have and do engage in
sustained coordination and partnerships with states and other partners. The rule
public comment period was extended twice to ensure adequate time for comment
and during that time the EPA hosted hundreds of stakeholder and outreach
meetings, including some with state agencies. The agencies recognize that the state
and local governments have well-defined and long-standing relationships in
implementing affected CWA programs and these relationships will not be altered.
This action will not have substantial direct effects on the states, on the relationship
between the national government and the states, or on the distribution of power and
responsibilities among the various levels of government. The final rule does not
restrict the states’ efforts in developing or implementing statewide permits under
CWA programs as a result of the rule. The rule does not diminish or in any way
detract from the intent and purpose of CWA sections 101(b) and 101(g) regarding
the states’ primary and exclusive authority over water allocation and water rights
administration, as well as state-federal co-regulation of water quality. The agencies
worked hard to ensure the rule reflects these fundamental principles. The Corps
will develop the tools necessary to assist its staff with the jurisdictional
determination process specific to section 404 in the implementation of the final rule
to make the process predictable, efficient, and effective. The comment about water
guality standards is outside the scope of this rulemaking effort.

Western Coalition of Arid States (Doc. #14407)

12.109 As proposed, the rule contains many defined and undefined terms that may
inappropriately include many man-made features, man-made conveyances, and man-
made impoundments as jurisdictional waters. These same man-made features are used by
many WESTCAS members to carry out daily responsibilities, such as transmitting and
distributing irrigation water, diverting and storing stormwater, and recharging or
“banking” excess water for future use. Surely, the rulemaking did not intend to include
groundwater recharge basins, even those located “adjacent” to tributaries or TNWs, as
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jurisdictional waters. Also, groundwater recharge is an inherent activity performed in
most arid States to manage water resources. (p. 3)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded man-made
features such as stormwater control features, certain ditches, and water recycling
features.

Georgia Municipal Association (Doc. #14527.1)

12.110 During recent presentations about the rule, EPA staff have stated projects “will be
reviewed on a case by case basis jurisdictionally”. When presenting information about
the proposed rules to city officials, EPA representatives have indicated that “this is what
we think will be covered”, “we don’t see that as being a scenario”, or “we anticipate the
rule will...” If EPA staff do not have a clear understanding of the terms and requirements
in the rule, how can GMA provide guidance to cities to inform them of their
responsibilities if the rule is implemented as written? This does not provide local
officials with any clarity over the current process, and the rules could easily be
interpreted to significantly expand the definition of Waters of the U.S. (p. 3)

Agency Response: See Summary Response. The agencies believe the final rule
will result in increased clarity and certainty regarding the identification of “waters
of the U.S.” The agencies received many helpful comments on the proposed rule
which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public. The final rule was developed to increase CWA
program predictability and consistency by increasing clarity as to the scope of
“waters of the United States” protected under the Act. Definitions of certain terms
are provided for the first time (e.g. tributary), or are further clarified (e.g.
adjacent). The final rule provides for certain categories of waters that are
jurisdictional by rule, which will result in a more efficient process. See the updated
Economic Analysis for additional discussion.

12.111 If ditches, curbs, gutters, and other system components throughout Georgia are
jurisdictional, GMA is concerned that the Corps simply does not have enough manpower
to review and make a determination for these facilities throughout the state. Significant
delays are inevitable. Appendix A that accompanies this letter outlines local examples
from the City of Griffin, Georgia, that illustrate the time and costs currently involved
with a typical local project. (p. 3)

Agency Response: See Summary Response. The agencies believe with the clarity
and certainty provided in the rule that there will be efficiencies gained in making
jurisdictional determinations. See the updated Economic Analysis for additional
discussion on costs/benefits. Refer to the exclusions in paragraph (b) of the rule and
the preamble section “Waters and Features that Are Not Waters of the United
States” for further information regarding excluded features such as stormwater
control features, ditches, and wastewater recycling structures.

12.112 The proposed rule will result in the loss of local control over home rule authority to
maintain, improve, and construct new facilities. GMA and city leaders throughout the
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state are strongly supportive of the protection of water quality, public health, and the
environment. Cities have demonstrated diligence in protecting bodies of water, streams
and rivers. Cities try to be environmental leaders by following regulations, providing
training and certification for public works officials, and engaging in innovative designs
that are environmentally sensitive. Many cities are using green infrastructure as a
stormwater management tool to lessen flooding and protect water quality by using
vegetation, soils and natural processes. Georgia’s local public works officials engage in
best practices, working through professional organizations such as the Georgia
Association of Water Professionals and Georgia Rural Water Association. Unfortunately,
the Corps and EPA did not engage any of the states or local providers, the experts on the
ground about how to fix these rules. (p. 4)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
stormwater control features, ditches, and wastewater recycling structures. The
agencies recognize the importance of public input on the content of the rule. The
agencies adequately allowed for such input through public participation in the
nationwide comment process and the proposed rule was disseminated to the widest
audience possible. The public notice comment period was extended twice to ensure
sufficient time for comment by all interested parties. The agencies received many
helpful comments on the proposed rule which resulted in refinement of the final rule
to provide further clarity and certainty to the regulated public. Additional outreach
efforts were extensive and included over 400 meetings nationwide with states, small
businesses, farmers, academics, miners, energy companies, counties, municipalities,
environmental organizations, other federal agencies and many others. The agencies
recognize that the state and local governments have well-defined and long-standing
relationships in implementing affected CWA programs and these relationships will
not be altered. This action will not have substantial direct effects on the states, on
the relationship between the national government and the states, or on the
distribution of power and responsibilities among the various levels of government.
The final rule does not restrict the states’ efforts in developing or implementing
statewide permits under CWA programs as a result of the rule. The rule does not
diminish or in any way detract from the intent and purpose of CWA sections 101(b)
and 101(g) regarding the states’ primary and exclusive authority over water
allocation and water rights administration, as well as state-federal co-regulation of
water quality. The agencies worked hard to ensure the rule reflects these
fundamental principles.

12.113 GMA believes that the ambiguous terms in the proposed rule will result in more ditches,
channels, conveyances, and treatment approaches being federally regulated. The
outcome will be significant delays in completing projects, increased project costs, and the
burden to pay will fall to the rate payers and taxpayers. (p. 5)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion on predicted change in jurisdiction and costs/benefits.
Refer to the exclusions in paragraph (b) of the rule and the preamble section
“Waters and Features that Are Not Waters of the United States” for further
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information regarding excluded features such as stormwater control features,
ditches, and wastewater recycling structures. The agencies received many helpful
comments on the proposed rule which resulted in refinement of the final rule to
provide further clarity and certainty to the regulated public, including refinement
and expansion of the features excluded from jurisdiction. It is important to note
that unless a water body is explicitly identified in paragraph (a) as being
jurisdictional by rule [(a)(1)-(6) waters] or subject to a case-specific significant
nexus determination to ascertain its jurisdictional status [(a)(7) and (a)(8) waters], a
water body or landscape feature is excluded from jurisdiction under the CWA even
if it is not explicitly listed in paragraph (b).

12.114 Under the proposed rule if a ditch is considered a Water of the United States then a
sanitary sewer overflow to a dry ditch could create an enormous burden on the local
utility. CWA regulates TMDL’s and discharges to the Waters of the United States.
Currently, if a system has an overflow reaching a stream it is required to follow protocol
procedures in clean up and notification, and if significant a consent decree will be issued
by state regulators. The protocol requires sampling and monitoring for an extended
period of time, which is costly but usually easy to perform. If the overflow goes to a dry
ditch but does not reach the stream, what new or additional requirements would the local
provider be subject to if the proposed rule is adopted? If the proposed rule is adopted,
what COE permit would be required in this case, how long would it take to address the
spill in a dry ditch, and what parameters would be required for sampling and for and how
long? Remember that to excavate the ditch would involve off-fall of dredging. (p. 8)

Agency Response: See Summary Response. Refer to the “Tributary” and “Waters
and Features that Are Not Waters of the United States” sections of the proposed
rule and preamble for further information and clarification on tributaries, ditches,
and man-made stormwater conveyances. The final rule includes specific
characteristics that must be met in order to meet the definition of “tributary,”
including bed and banks and ordinary high water mark. The Clean Water Act
404(f)(1)(C) exemption for maintenance of irrigation and drainage ditches will
remain in effect, when applicable. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule.

12.115 How does a local jurisdiction maintain a dirt road and ditch under the proposed rule
without getting a permit? Roads are bladed, creating off-fall many times into the ditch,
and the ditch usually has to have sediment removed for the runoff to move in a positive
direction, which is usually a stream or at minimum a channel that is dry and when wet
lead s to the stream. As proposed it would appear to me that 402 permits would be
required for maintenance of dirt roads. Permitting would become a nightmare for the
local jurisdiction. (p. 9)

Agency Response: See Summary Response. Refer to the “Tributary” and “Waters
and Features that Are Not Waters of the United States” sections of the proposed
rule and preamble for further information and clarification on tributaries, and
excluded features such as certain ditches and man-made stormwater conveyances.
The final rule includes specific characteristics that must be met in order to meet the
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definition of “tributary,” including bed and banks and ordinary high water mark.
The Clean Water Act 404(f)(1)(C) exemption for maintenance of irrigation and
drainage ditches will remain in effect, when applicable. None of the existing
procedures, permitting mechanisms, efficient permitting tools such as general
permits, or activity exemptions will be modified as a result of this rulemaking;
therefore, existing procedures should not be further complicated by this rule.

12.116 Under the proposed rule the floodplains could and many cases would be redefined. Local
government has spent an enormous amount of effort, time, and funds mapping and
engineering floodplain management programs. Potentially building codes would have to
be modified and land use in many cases be redefined. (p. 9)

Agency Response: See Summary Response. Refer to the “Adjacent Waters”
section of the proposed rule and preamble for further information and clarification
on the use of floodplain information in making determinations of jurisdiction.
Floodplain, as used in the final rule, applies only to the Clean Water Act definition
of waters of the U.S. and as such, the agencies do not anticipate impacts to other
local, state, or federal floodplain management programs. The agencies intend to
utilize available floodplain mapping and floodplain determination methodologies for
use in making jurisdictional determinations, including the FEMA 100-year flood
risk zone maps as discussed in the preamble.

Florida Rural Water Association (Doc. #14897)

12.117 FRWA member water utilities are concerned about the scope of what waters fall under
federal regulation since many communities own and maintain public infrastructure ditch,
swale and water channeling systems, flood control channels, storm water, and drainage
that are used to channel water away from low-lying areas and water treatment
infrastructure and prevent flooding.

In the proposed rule, EPA and the Corps offer new definitions for “tributaries,” “other
waters,” etc. We are concerned that under ambiguous or undefined terms, definitions,
and concepts used in the proposal, routine operation and maintenance of drinking water,
wastewater, and storm water conveyances, aqueducts, canals, impoundments, and
treatment facilities could potentially be subject to jurisdiction. The ACOEL analysis
finds a similar dilemma in their reading of the proposed rule.

“Practitioners disagree about the extent to which the case-by-case determinations and
exclusions outlined above reduced CWA jurisdiction as a practical matter. Some
practitioners argue that, even with case-by-case determinations, the Agencies continued
to assert jurisdiction over most if not all of the tributary system and only limited their
jurisdiction over wetlands and other waters. Other practitioners believe that the case-by-
case determinations resulted in more limited assertions of jurisdiction over more remote,
less permanent tributaries, as well as wetlands and other waters that would be reversed by
the proposed rule.” (p. 3-4)

Agency Response: See Summary Response. See the Economic Analysis for
additional discussion on changes in jurisdiction. Refer to the “Tributary” and
“Waters and Features that Are Not Waters of the United States” of the proposed
rule and preamble for further information and clarification on tributaries and
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excluded waters and features including certain ditches, stormwater control features,
and wastewater recycling structures. Features that meet the exclusions under the
final rule cannot be jurisdictional even if they meet the terms of paragraph (a)
waters. The agencies received many helpful comments on the proposed rule which
resulted in refinement of the final rule to provide further clarity and certainty to the
regulated public. The final rule includes specific characteristics that must be met in
order to meet the definition of “tributary,” including bed and banks and ordinary
high water mark. These parameters ensure that only certain water features qualify
as a tributary and are jurisdictional by rule. The science demonstrates that all such
tributaries have a significant nexus when considered individually or in combination
with other tributaries to the (a)(1) to (a)(3) waters.

Western Urban Water Coalition (Doc. #15178 and #15178.1)

12.118 The Proposed Rule represents a significant expansion of the historical scope of federal
jurisdiction. Under the proposal, all tributary and adjacent waters would now be
“jurisdictional by rule,” the definition of “tributary” and the scope of what is “adjacent”
would both expand, a new concept of “neighboring waters” would be incorporated, and
the significant nexus test would allow for a watershed scale determination of jurisdiction.
Many of the dry arroyos, washes, ditches and ephemeral or intermittent water bodies so
common in the arid West would become the subject of federal oversight.

This expansion of jurisdiction will significantly increase the burden on the regulated
community, especially in the western U.S., as compared to the current rules and agency
guidance for identifying waters subject to CWA protection. In the arid portions of the
West, numerous ephemeral and intermittent drainages and wetlands exist that under the
current agency guidance have been determined to be isolated or lacking a significant
nexus to traditional navigable waters and thus are not subject to jurisdiction under
Section 404 and other provisions of the CWA. The Proposed Rule is a marked departure
from past practice because it would make ephemeral and intermittent tributaries
jurisdictional and eliminate the concept of an isolated water or wetland, a concept that
has been part of the agencies’ approach to determining geographic jurisdiction since the
2003 agency guidance following the SWANCC decision.

The importance of this change to municipal utilities lies primarily in its relationship to
sections 404 and 402 of the CWA. If a water feature is determined, either per se or on a
case-by-case basis, to be a “water of the U.S.”, the dredge and fill permit provisions of
section 404 and the point source permit provisions of section 402 are potentially triggered
by a variety of municipal undertakings. Invoking these provisions can, in turn, implicate
the need for a section 401 water quality certification from the state and, more
importantly, may necessitate a costly and time consuming review of the local initiative
under the National Environmental Policy Act. Finally, the need for the issuance of
federal approvals may, in turn, also trigger consultation requirements under the federal
Endangered Species Act.

To meet water supply and wastewater treatment needs, as well as stormwater control
requirements, Western municipal utilities must make substantial infrastructure
investments, often requiring creative and innovative approaches. These investments will
include new or expanded storage reservoirs; reuse facilities; desalinization plants; water
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collection, delivery and distribution pipelines; pump-back projects; groundwater recharge
facilities; and reverse osmosis water treatment plants. Many of these facilities will, of
necessity, be in somewhat close proximity to the types of “waters” discussed in the
current rule proposal. It is essential that these critical activities, many of which may be
undertaken in direct response to emergency conditions related to drought, fire, or post-
fire damage, do not unnecessarily trigger a federal nexus and its concomitant lengthy and
costly permitting procedures. (Doc. #15178, p. 3-4)

Agency Response: See Summary Response. See the Economic Analysis for
additional discussion on changes in jurisdiction. Refer to the “Tributary”,
“Adjacent Waters”, and “Case-Specific Waters of the United States” sections of the
proposed rule and preamble for further information and clarification on tributaries,
adjacent waters including neighboring waters, and significant nexus determinations
for case-specific waters. Refer to the exclusions in paragraph (b) of the rule and the
preamble section “Waters and Features that Are Not Waters of the United States”
for further information regarding excluded features such as certain ditches,
stormwater control features, wastewater recycling structures, and erosional
features. The agencies believe that the characteristics required to meet the definition
of “tributary” are indicators of sufficient volume, flow, and duration such that the
tributaries have a significant nexus, either alone or in combination with other
tributaries in the region, to the downstream (a)(1) to (a)(3) waters. Erosional
features that do not meet the definition of tributary that lack such indicators are
excluded under paragraph (b) of the final rule. The final rule provides for specific
parameters that must be met in order to fall under the (a)(7) or (a)(8) category of
waters which require case-specific significant nexus determinations. Although
outside the scope of the rule, the agencies continue to work to ensure accurate
ordinary high water mark and bed and bank identification across the nation and
particularly in the Arid West, including the manual for identifying the ordinary
high water mark in the Arid West. The agencies recognize that there are
appropriate levels of regional variation in implementation of the regulations;
however, the agencies strive for national consistency. The agencies believe the
clarity and certainty provided in the rule will result in further consistency, while
still allowing for regional variation in implementation that may be necessary based
on regional differences in aquatic resources; for example, the ordinary high water
mark regional manuals or the regional supplements to the wetland delineation
manual, both of which are outside the scope of this rulemaking but are related
resources. The Corps will develop the tools necessary to assist its staff with the
jurisdictional determination process specific to section 404 during the
implementation of the final rule to make the process consistent, predictable,
efficient, and effective. The initial phase of implementing the rule will require
education and training for agency staff as well as other stakeholders and the
regulated public, which will include regionally-based training to ensure consistent
and efficient implementation of the rule. While it is the responsibility of the Corps
as the agency evaluating permit applications under section 404, to determine if
Endangered Species Act and the National Historic Preservation Act requirements
are being met, there are cases where these laws or other federal, state or local laws
may still require review absent a CWA action. The 404 permit action does not
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remove the requirement to get other permits, if required by law. Obtaining a
jurisdictional determination from the agencies does not trigger Section 7 of the
Endangered Species Act, a federal action does, such as a section 404 permit decision.
However, private landowners are also required to comply with Section 10 of the
Endangered Species Act absent a federal action. The agencies work to ensure this
compliance with other federal laws is completed in the most efficient and effective
manner, and may include programmatic agreements or local operating procedures
to streamline the process. The Corps regulations define an “emergency” under the
nationwide permit program as “a situation which would result in an unacceptable
hazard to life, a significant loss of property, or an immediate, unforeseen, and
significant economic hardship if corrective action requiring a permit is not
undertaken within a time period less than the normal time needed to process the
application under standard procedures.” In emergency situations, Corps Division
Engineers, in coordination with the Corps District Engineers, are authorized to
approve special processing procedures to expedite permit issuance. The Corps also
uses alternative permitting procedures, such as general permits and letters of
permission, when appropriate, to expedite processing of permit applications for
emergencies. The Corps emergency permitting procedures can be found in 33 CFR
325.2(e). Certain nationwide permits do not require pre-construction notification
and such activities can be completed without notification as long as they comply
with the terms and conditions of such permits. In addition, certain discharges of
dredged and/or fill material are exempt from regulation under section 404(f)(1)(b)
under the Clean Water Act that are “for the purpose of maintenance, including
emergency reconstruction.”

12.119 The “jurisdictional by rule” presumption for all tributaries will have substantial
unintended consequences, particularly in the arid West. Currently, when evaluating
alternatives, many project proponents consider the ramifications of federal permitting as
part of their project planning and alternatives evaluation and carefully weigh alternatives
that do not require a federal action. Project proponents choose to avoid federal actions
when they can because of the expense and time to process the reviews by multiple federal
agencies triggered by a single federal nexus. The federal approval process also provides
a forum for litigation and frequently undermines the predictability of the planning
process. The only federal action for many proposed projects is authorization from the
Corps for the discharge of dredged and fill material into a WUS. (Doc. #15178.1, p. 7)

Agency Response: See Summary Response. Refer to the “Tributary” section of
the proposed rule and preamble for further information and clarification on
tributaries and ditches. The final rule includes specific characteristics that must be
met in order to meet the definition of “tributary,” including bed and banks and
ordinary high water mark. These parameters ensure that only certain water
features qualify as a tributary and are jurisdictional by rule. The science
demonstrates that all tributaries have a significant nexus when considered
individually or in combination with other tributaries to the (a)(1) to (a)(3) waters.
Refer to the exclusions in paragraph (b) of the rule and the preamble section
“Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features such as certain ditches and erosional
features. None of the existing procedures, permitting mechanisms, efficient
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permitting tools such as general permits, or activity exemptions will be modified as a
result of this rulemaking; therefore, existing procedures should not be further
complicated by this rule. The rule is not designed to subject any entities of any size
to any specific regulatory burden. Rather, it is designed to clarify the statutory
scope of the “waters of the U.S.”, consistent with Supreme Court precedent. While
it is the responsibility of the Corps as the agency evaluating permit applications
under section 404, to determine if Endangered Species Act and the National Historic
Preservation Act requirements are being met, there are cases where these laws or
other federal, state or local laws may still require review absent a CWA action. The
404 permit action does not remove the requirement to get other permits, if required
by law. Obtaining a jurisdictional determination from the agencies does not trigger
Section 7 of the Endangered Species Act, a federal action does, such as a section 404
permit decision. However, private landowners are also required to comply with
Section 10 of the Endangered Species Act absent a federal action. The agencies
work to ensure this compliance with other federal laws is completed in the most
efficient and effective manner, and may include programmatic agreements or local
operating procedures to streamline the process.

Wyoming County Commissioners Association (Doc. #15434)

12.120 It is important to note that waters not currently found to be waters of the U.S. are in most
cases claimed as “waters of the state.” These waters are still subject to regulation by state
departments of environment like Wyoming’s Department of Environmental Quality
(DEQ). As is the case in the entire semi-arid West, in Wyoming numerous innovative
conservation practices have been employed by the state, local governments and private
entities to ensure water quality and conservation. A federal presumption of this
magnitude is counterproductive to these locally-driven efforts, and may in fact serve to
diminish the public’s willingness to employ voluntary conservation efforts. Individuals
will be less likely to accept flexible regulations placed on water use and disturbance by
the state or local jurisdictions because they cannot be assured that they will not also bear
the burdens of a costly and lengthy federal permitting process. Further, a federal
presumption places the burden on counties and landowners to prove that a water
previously managed as non-jurisdictional is still classified as such. (p. 3)

Agency Response: See Summary Response. The rule is not designed to subject
any entities of any size to any specific regulatory burden. Rather, it is designed to
clarify the statutory scope of the “waters of the U.S.”, consistent with existing
regulations and Supreme Court precedent. Furthermore, the final rule will not
directly alter the content or implementation of other local, state, or federal
mandates as the final rule applies solely to the definition of waters of the U.S. The
agencies recognize that the state and local governments have well-defined and long-
standing relationships in implementing affected CWA programs and these
relationships will not be altered. This action will not have substantial direct effects
on the states, on the relationship between the national government and the states, or
on the distribution of power and responsibilities among the various levels of
government. The final rule does not restrict the states’ efforts in developing or
implementing statewide permits under CWA programs as a result of the rule. The
rule does not diminish or in any way detract from the intent and purpose of CWA
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sections 101(b) and 101(g) regarding the states’ primary and exclusive authority
over water allocation and water rights administration, as well as state-federal co-
regulation of water quality. The agencies worked hard to ensure the rule reflects
these fundamental principles.

12.121 ...the EPA has not defined what aerial photography, “reliable” remote sensing data, or
“other appropriate information” will be allowed. The WCCA and its member counties
have significant experience (both positive and negative) with the United States
Department of Interior regarding the development (or lack thereof) of accurate, on-the-
ground information used to develop federal policy. We strongly believe that any
determination of land or water must first be vetted and proven by the local government as
co-regulators. (p. 6)

Agency Response: The Corps will develop the tools necessary to assist its staff
with the jurisdictional determination process specific to section 404 during the
implementation of the final rule to make the process predictable, efficient, and
effective. The authority to make a jurisdictional determination lies with the
agencies, or applicable state or tribe. Refer to the rule preamble discussion in the
“Tributary” section for information on use of remote sensing data for making
determinations of jurisdiction. The agencies have been using remote sensing and
desktop tools to delineate tributaries for many years where data from the field are
unavailable or a field visit is not possible. Desktop reviews are sufficient in cases
where the district has a high degree of confidence in the information used to identify
the limits of jurisdictional waters. For example, desktop reviews may be based on
detailed delineation reports prepared by professional wetland consultants. In
addition, such desktop tools are critical in circumstances where physical
characteristics waters are absent in the field, often due to unpermitted alteration of
waters. The majority of this information is available for the public’s use; these tools
can allow for greater consistency with currently available and accessible data
sources.

12.122 In addition, the WCCA is also concerned that an expansion of federal jurisdictional
waters will have the further unintended consequence of conflicting or duplicating
floodplain development permits enforced by the Federal Emergency Management
Agency (FEMA). (p. 10)

Agency Response: See Summary Response. Refer to the “Adjacent Waters”
section of the proposed rule and preamble for further information and clarification
on the use of floodplain information in making determinations of jurisdiction.
Floodplain, as used in the final rule, applies only to the Clean Water Act definition
of waters of the U.S. and as such, the agencies do not anticipate impacts to other
local, state, or federal floodplain management programs. The agencies intend to
utilize available floodplain mapping and floodplain determination methodologies for
use in making jurisdictional determinations, including the FEMA 100-year flood
zone maps as discussed in the preamble.

Idaho Association of Commerce & Industry (Doc. #15461)

12.123 Mining activities are covered under a MSGP for industrial activities. Furthermore,
during some types of construction activities, mining operators would need to obtain a
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General Permit for Discharges from Construction Activities (note some forms of
construction are covered under the MSGP for mine sites). With the proposed rule the
SWPPP and NOI would have to be revisited to identify status of receiving waters, as the
application requires that the receiving water be defined as either water quality limited or
not (303 listed). In many instances these other waters are created to comply with CWA
requirements by managing water to avoid discharges to navigable waters. (p. 10)

Agency Response: The rule will be effective 60 days after publication in the
Federal Register. Under existing Corps’ regulations and guidance, Corps’ approved
jurisdictional determinations generally are valid for five years. The preamble
addresses the status of final JDs and permits as well as pending JDs and permits.
See the preamble section “Waters and Features that Are Not Waters of the United
States” for further information regarding excluded features. The final rule does not
alter implementation of the NPDES program, including MSGPs. See summary
response at 12.3. With respect to the jurisdictional status of stormwater control
features, please see summary response at 7.4.4.

12.124 Most mining facilities have an SPCC plan. The plan, will need to be updated to reflect
the location of jurisdictional water and reporting protocol. (p. 10)

Agency Response:  This action would not necessarily require facilities that have
prepared SPCC plans to update these plans outside of the normal 5-year review
cycle or complete a technical amendment to the plan unless there is a change in
facility configuration, etc. that affects its potential for an oil discharge to waters to
the U.S. or adjoining shorelines. See 40 CFR part 112.5 in the SPCC rule. The
owner/operator of a facility that has an SPCC plan in place has already determined
that there is a ""reasonable expectation' of an oil discharge as per 40 CFR part
112.1(b). Also, this action does not change the requirement under 40 CFR part 110
for a facility owner/operator to notify the National Response Center when an oil
discharge to waters of the U.S. or adjoining shorelines has occurred.

12.125 With the proposed rule, the Corps will likely argue they have clearer direction on
classifying tributaries (which can be man-made features such as drains), adjacent waters,
and “other waters.” As such, mine sites will likely be required to conduct a greater
number of delineations and seek additional Section 404 permits for mine activities,
especially as it relates to “other waters” and significant nexus criteria. Important in this is
the hydraulic connection between surface water and groundwater, and the amount of
additional studies that will be required to comply with the proposed significant nexus
evaluation. (p. 10)

Agency Response: See Summary Response. See the “Tributary,” “Adjacent
waters,” definitions and descriptions of (a)(7) and (a)(8) water bodies subject to
case-specific significant nexus evaluations in the final rule and discussions of the
tributaries, adjacent waters, case-specific waters, and significant nexus
determinations in the preamble. Refer to the exclusions in paragraph (b) of the rule
and the preamble section “Waters and Features that Are Not Waters of the United
States” for further information regarding excluded features such as water-filled
depressions created in dry land incidental to mining activities, stormwater control
features, certain ditches, and wastewater recycling structures. The final rule
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further clarifies “significant nexus” by providing a definition under paragraph (c)
of the term as well as a list of factors to be considered when making such a
determination for additional clarity and predictability for the regulated public. It is
important to note that unless a water body is explicitly identified in paragraph (a) as
being jurisdictional by rule [(a)(1)-(6) waters] or subject to a case-specific significant
nexus determination to ascertain its jurisdictional status [(a)(7) and (a)(8) waters], a
water body or landscape feature is excluded from jurisdiction under the CWA even
if it is not explicitly listed in paragraph (b).

12.126 The SPCC Rules are not jurisdictional when it has been determined, based on natural,
unaltered topography, that there is not a likelihood, or pathway, of a spill reaching a
WOTUS. However, the current proposal would require electric utilities to either reassess
those facilities or determine they are jurisdictional based on a significant nexus of
features, such as manmade ditches or other ephemeral features that were previously not
WOTUS, but may be deemed jurisdictional by the Agencies where they discern a bed,
bank, and ordinary high water mark or, in the absence of such, whether the feature is a
wetland, lake, or pond and contributes overland or subsurface flow. The cost impact of
creating and maintaining additional plans based on current estimates of these activities is
projected to be at least $750,000 upfront and $150,000 annually. This is a limited
analysis based on a single utility, and costs are likely to be higher. When extrapolated for
each industry in Idaho, as well as nationally, the cost impact is significantly greater than
imagined by EPA. (p. 14)

Agency Response: See Summary Response. See the “Tributary,” “Adjacent
waters,” and “Case-Specific Water of the United States” definitions in the final rule
and discussions of tributaries, regulated and excluded ditches, case-specific waters,
and significant nexus determinations in the preamble. The final rule includes
specific characteristics that must be met in order to meet the definition of
“tributary,” including bed and banks and ordinary high water mark. These
parameters ensure that only certain water features qualify as a tributary and are
jurisdictional by rule. The science demonstrates that all tributaries have a
significant nexus when considered individually or in combination with other
tributaries to the (a)(1) to (a)(3) waters. The scope of regulatory jurisdiction in this
rule is narrower than that under the existing regulation. Fewer waters will be
defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The final rule provides for specific parameters that
must be met in order to fall under the (a)(7) or (a)(8) category of waters which
require case-specific significant nexus determinations. Refer to the exclusions in
paragraph (b) of the rule and the preamble section “Waters and Features that Are
Not Waters of the United States” for further information regarding excluded
features such as ditches and erosional features. See the Economic Analysis for
additional discussion on changes in jurisdiction. Certain ditches and man-made
impoundments may not considered waters of the U.S. in this final action. However,
for applicability determinations, the owner/operator must determine if there is a
reasonable expectation of an oil discharge to waters of the U.S. or adjoining
shorelines, and this determination must be based solely upon consideration of the
geographical and location aspects of the facility (such as proximity to waters of the
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U.S. or adjoining shorelines, land contour, drainage, etc.) and must exclude
consideration of man-made features such as dikes, equipment or other structures,
which may serve to restrain, hinder, contain or otherwise prevent a discharge to
waters of the U.S. See 40 CFR part 112.1(d)(1)(i). Once subject to the SPCC rule,
an owner/operator to the SPCC rule is required to provide a prediction of the
direction, rate of flow, and total quantity of oil which could be discharged from the
facility as a result of major equipment failure per 40 CFR part 112.7(b). EPA
provided cost estimates in the most recent ICR renewal for the SPCC rule (2012) for
plan preparation and maintenance. See EPA ICR No. 0328.15, OMB Control No.
2050-0021. Plan preparation costs generally range from $4,000 to $7,000 and plan
maintenance costs range from around $900 to $1,200 annually for small- to
medium-size facilities.

Massachusetts Water Resources Authority (Doc. #15573)

12.127 Water reuse facilities are being built across the country to generate an additional water
supply for irrigation purposes and sometimes drinking water. It is unclear how the
proposed definitional changes would impact the pesticide general permit program, which
is used to control weeds and vegetation around ditches, water transfer, reuse and
reclamation efforts and drinking and other water delivery systems. Additional
clarification is needed by the agencies. Contrary to the agencies’ assertions, the proposed
rule does not provide certainty for our member counties. (p. 6)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
water- stormwater control features, ditches, and water recycling features. Please
see summary response 12.3. The final definitional rule does not change CWA
permitting requirements regarding the application of pesticides, or establish new
requirements for complying with the pesticides general permit (PGP). However, the
rule adds a new exclusion for features such as detention and retention basins,
groundwater recharge basins, and percolation ponds created in dry land for
purposes of wastewater recycling, which are not waters of the United States. The
final rule also includes revised and expanded exclusions for many ditches. See
summary responses for Topic 6.2: Excluded ditches and Topic 7: Features and
waters not jurisdictional, for more information about excluded waters in the final
rule.

The United States Conference of Mayors et al. (Doc. #15784)

12.128 Key terms used in the proposed rule such as “uplands,” “tributary,” “floodplain,”
“significant nexus,” “adjacent,” and “neighboring” will be used to define what waters are
jurisdictional under the proposed rule. However, since these terms are either broadly
defined, or not defined at all, this will lead to further confusion over what waters fall
under federal jurisdiction, not less, as the proposed rule aims to accomplish. The lack of
clarity will lead to unnecessary project delays, added costs to local governments and
inconsistency across the country.
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Request: Provide more specificity for proposed definitions such as “uplands,”
“tributary,” “floodplain,” “significant nexus,” “adjacent,” “neighboring,” and other such
words that could be subject to different interpretations. (p. 4)

Agency Response: See Summary Response. Refer to the “Tributary”, “Adjacent
Waters,” and paragraphs (a)(7) and (8) sections of the proposed rule and preamble
for further information and clarification on tributaries, floodplains, significant
nexus, adjacent, and neighboring. The term “uplands” has been removed from the
final rule language related to excluded ditches in response to public comments
requesting clarification. The agencies received many helpful comments on the
proposed rule which resulted in refinement of the final rule to provide further
clarity and certainty to the regulated public. The Corps will develop the tools
necessary to assist its staff with the jurisdictional determination process specific to
section 404 in the implementation of the final rule to make the process predictable,
efficient, and effective. Also, see responses to comments on suggested definitions,
Compendium 14.3.

12.129 Many of the definitions in the proposed rule are incredibly broad and may lead to further
confusion and lawsuits. To lessen confusion, we recommend the agencies implement a
transparent and understandable appeals procedure for entities to challenge agency
jurisdictional determinations with having to go to court. (p. 7)

Agency Response: See Summary Response. The appeal procedure detailed in 33
CFR Part 331 is unchanged by the proposed rule. The Corps current regulations
allow an affected party to appeal an approved jurisdictional determination, permit
applications denied with prejudice, and declined proffered permits Please see 33
CFR Part 331 — Administrative Appeal Process for further information. As of the
date of publication of the final rule, approved jurisdictional determinations are not
considered “final agency action” and therefore cannot legally be challenged under
the Administrative Procedures Act. Also, see responses to comments on
jurisdictional determinations, section 12.4.3. As a definitional rule, the final rule
does not establish a new process for appealing jurisdictional determinations.

Woashington State Water Resources Association (Doc. #16543)

12.130 As more waters are deemed jurisdictional, state agency budgets may prove inadequate.
More monitoring will need to be performed, more NPDES permits will need to be issued,
more CAFOs will need to be regulated, more section 401 certification applications must
be reviewed, and more TMDL calculations will need to be completed. (p. 8)

Agency Response: See Summary Response. See the Economic Analysis for
costs/benefits and jurisdictional changes. The rule defines the scope of waters of the
U.S. subject to the CWA. This rule will not affect the current implementation of the
various CWA programs; implementation of those programs is outside the scope of
this rule. Overall, the scope of regulatory jurisdiction in this rule is narrower than
that under the existing regulation. Fewer waters will be defined as “waters of the
United States” under the rule than under the existing regulations. Also, see
summary response 12.3. See also Economics Analysis section 8 for a description of
costs and benefits for the Section 402 program; summary response 12.2 for
responses regarding 401 certifications.
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12.131 There are many communities, primarily small towns, which employ lagoon treatment
technology. They may find themselves facing new, more costly treatment requirements
as, for the first time, they are found to be discharging to isolated ponds or dry
arroyos/washes that are now considered jurisdictional. (p. 8)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as

stormwater control features, erosional features, and wastewater recycling features.

Michigan Association of Conservation Districts (Doc. #16583)

12.132 In several areas throughout the proposed rule, the terminology used is up to
interpretation. For example, “ephemeral” should not be used as a definitive term, as there
are different meanings of the word and those differences are creating a great deal of
confusion. “Adjacent,” “neighboring,” “riparian areas,” and “floodplain,” and “other
waters” are terms generally broad in scope, creating ambiguity and concern by those who
believe the proposal reflects an expansion of jurisdiction. MACD requests that EPA and
USACE specifically seek local input for the development of parameters, criteria, and
defined standards for terminology within the proposed rule, including the above terms.

(p. 2)

Agency Response: See Summary Response. The agencies recognize the
importance of public input on the content of the rule. The agencies allowed for such
input through public participation in the nationwide comment process and the
proposed rule was disseminated to the widest audience possible. The public notice
comment period was extended twice to ensure sufficient time for comment by all
interested parties. Additional outreach efforts were extensive and included over 400
meetings nationwide with states, small businesses, farmers, academics, miners,
energy companies, counties, municipalities, environmental organizations, other
federal agencies and many others. This rule will increase CWA program
predictability and consistency by increasing clarity as to the scope of “waters of the
United States” protected under the Act. The Corps will develop the tools necessary
to assist its staff with the jurisdictional determination process specific to section 404
in the implementation of the final rule to make the process predictable, efficient,
and effective. Refer to the “Tributary”, “Adjacent Waters,” and “Case-Specific
Waters of the United States” sections of the proposed rule and preamble for further
information and clarification on tributaries, adjacent waters including neighboring
waters and floodplains, and significant nexus determinations for case-specific
waters. The agencies received many helpful comments on the proposed rule which
resulted in refinement of the final rule to provide further clarity and certainty to the
regulated public. For example, the agencies considered scientific knowledge and
literature regarding riparian areas in the formulation of the Adjacent Waters
category; however, due to the difficulty in delineating the boundaries of riparian
areas, the agencies determined that using riparian areas as a geographic limit of
jurisdiction was too complicated for efficient implementation.
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Oregon Association of Clean Water Agencies (Doc. #16613)

12.133 An area that ACWA would like to see addressed is the potential that certain defined
terms may be read so broadly that limited resources could be squandered with no
corresponding environmental benefit. For instance, Oregon ACWA sees benefit in
making sure that the definition of “tributaries’ is broad enough to allow local
jurisdictions to provide adequate protection of waters that impact water quality, including
the ability to regulate smaller drainage ways when appropriate. Oregon ACWA wants its
members to have the ability, including regulatory tools, to fully implement the watershed
approach that has been a focus in many Oregon communities. However, without some
narrowing of the “tributaries” definition, there is a risk that inordinate amounts of
regulator, permittee and developer time and effort will be spent on waters that have no
impact on the health of the water environment. For instance, even if a scientific
evaluation of a particular “tributary” (which arguably now may include ditches, canals, or
culverts) would indicate that the water body has no impact on water quality, Oregon
Department of Environmental Quality (DEQ) would perhaps be forced by a third party
through litigation to add the “tributary” to the list of impaired waters in the state, require
a use attainability study, identify designated beneficial uses, adopt site specific water
quality objectives, apply numeric effluent limits, and work through a Total Maximum
Daily Load allocation. The appropriate definition of tributary should drive smart
decisions while avoiding illogical uses of limited resources. (p. 2-3)

Agency Response: See Summary Response. See the tributary and ditch
definitions in the final rule and discussions of those subjects in the preamble under
the “Tributary” section and the “Waters and Features that Are Not Waters of the
United States” section for discussion on tributaries and ditches. The final rule
includes specific characteristics that must be met in order to meet the definition of
“tributary,” including bed and banks and ordinary high water mark. These
parameters ensure that only certain water features qualify as a tributary and are
jurisdictional by rule. The science demonstrates that all tributaries have a
significant nexus when considered individually or in combination with other
tributaries to the (a)(1) to (a)(3) waters. The scope of regulatory jurisdiction in this
rule is narrower than that under the existing regulation. Fewer waters will be
defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The rule defines “tributary” by emphasizing physical
characteristics created by water flow and requiring that the water contributes flow
either directly or through another water, to a traditional navigable water, interstate
water, or the territorial seas. The agencies have found that ephemeral streams that
meet the definition of “tributary” provide important functions for downstream
waters, and in combination with other covered tributaries in a watershed
significantly affect the chemical, physical, and biological integrity of traditional
navigable waters, interstate waters, and the territorial seas. Therefore, the agencies
do not agree that the rule would regulate waters that have no impact on water
quality. See summary responses in Topic 8: Tributaries, including section 8.1.1
regarding the relevance of flow regime and the historical and proposed jurisdiction
of ephemeral and intermittent tributaries. The final rule includes a revised and
expanded exclusion for ditches. See summary response 6.2: Excluded ditches for
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further discussion. In terms of how CWA programs are implemented, the rule will
not affect the current implementation of the various CWA programs, such as the
water quality standards, TMDLs and permitting programs. Implementation of
CWA programs is outside the scope of this rule.

Montana Association of Conservation Districts (Doc. #18628)

12.134 Many landowners do not see this clarification of WOTUS because the definition
continues to include items that are on a case by case basis. For the waters where a case-
by-case review is not needed, will a map be produced? How will an individual
landowner determine which waters are WOTUS? If a landowner has to submit a permit,
will the costs be reasonable? How can landowners request a permit and receive feedback
in a timely manner? How will the self-verification process work? Does NRCS have a
role in the determination of the 50+ practices regarding certification? (p. 1)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The agencies note
that the final rule provides for certain categories of waters that are jurisdictional by
rule, which will result in a more efficient process. The agencies do not have the
authority to map all waters of the U.S.; jurisdictional determinations are provided
at the request of a landowner. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions will be modified as a result of this rulemaking. The Interpretive Rule
for conservation practices under 404(f)(1)(A) has been withdrawn, per Section 112
of the Consolidated and Further Continuing Appropriations Act of 2015. The
remaining comments are outside the scope of this rulemaking effort.

12.135 MACD is concerned by the lack of early-on participation in the rulemaking process by
the Army Corps of Engineers, as they are the agency that will be enforcing any changes
to the definition of WOTUS. MACD has already seen variations in interpretation of the
law from different Army Corps of Engineer employees, as Montana is located in two
CoE districts. The rulemaking process highlighted WOTUS on a national scale. This
will generate more landowner attention. Does the CoE have the staff to address what we
expect to be a growing number of questions and concerns coming in? What will the
response time be to these concerns? Are there any efforts afoot to improve response
times? MACD recommends that the rule include a timeframe for the CoE to act on an
application in a reasonable amount of time. Will the Corps be able to use local and state
regulators as qualifiers/approvers for projects? (p. 2)

Agency Response: See Summary Response. The agencies recognize the
importance of public input on the content of the rule. The agencies adequately
allowed for such input through public participation in the public notice and
rulemaking process and the proposed rule was disseminated to the widest audience
possible. The public notice comment period was extended twice to ensure sufficient
time for comment by all interested parties. Additional outreach efforts were
extensive and included over 400 meetings nationwide with states, small businesses,
farmers, academics, miners, energy companies, counties, municipalities,
environmental organizations, other federal agencies and many others. The agencies
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believe the final rule will result in increased clarity and certainty regarding the
identification of “waters of the U.S.” The agencies received many helpful comments
on the proposed rule which resulted in refinement of the final rule to provide
further clarity and certainty to the regulated public. None of the existing
procedures, permitting mechanisms, efficient permitting tools such as general
permits, or activity exemptions will be modified as a result of this rulemaking;
therefore, existing procedures should not be further complicated by this rule. The
agencies are developing guidance to facilitate effective, consistent, and efficient
implementation of the final rule once it becomes effective. The agencies strive to
achieve consistency across the country in all districts and regions in application of
the rule for jurisdictional determinations. The agencies also recognize that there
are variations that occur in geography, hydrology, climate, etc., which affect
jurisdictional determinations. The initial phase of implementing the rule will
require education and training for agency staff as well as other stakeholders and the
regulated public. This training and outreach will be regionally-based to ensure
appropriate consideration is given to ecoregional variation and to ensure consistent
and efficient implementation of the rule. There are appropriate levels of regional
variation in implementation of the regulations; however, the agencies strive for
national consistency. This appropriate regional variation can make it appear that
there are inconsistencies in program execution. The rule aims to reduce any
inappropriate inconsistencies and provide a bright line of clarity for the agencies,
state partners, and the regulated public. The agencies believe the clarity and
certainty provided in the rule will result in further consistency, while still allowing
for regional variation in implementation that may be necessary based on regional
differences in aquatic resources; for example, the ordinary high water mark
regional manuals or the regional supplements to the wetland delineation manual,
both of which are outside the scope of this rulemaking but are related resources.

Georgia Municipal Association (Doc. #14527.1)

12.136 During recent presentations about the rule, EPA staff have stated projects “will be
reviewed on a case by case basis jurisdictionally”. When presenting information about
the proposed rules to city officials, EPA representatives have indicated that “this is what
we think will be covered”, “we don’t see that as being a scenario”, or “we anticipate the
rule will ... ““ If EPA staff do not have a clear understanding of the terms and
requirements in the rule, how can GMA provide guidance to cities to inform them of their
responsibilities if the rule is implemented as written? This does not provide local
officials with any clarity over the current process, and the rules could easily be
interpreted to significantly expand the definition of Waters of the U.S. (p. 3)

Agency Response: See Summary Response. The agencies believe the final rule
will result in increased clarity and certainty regarding the identification of “waters
of the U.S.” The agencies received many helpful comments on the proposed rule
which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public.

12.137 If ditches, curbs, gutters, and other system components throughout Georgia are
jurisdictional, GMA is concerned that the Corps simply does not have enough manpower
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to review and make a determination for these facilities throughout the state. Significant
delays are inevitable. (p. 3)

Agency Response: See Summary Response. The agencies believe with the clarity
and certainty provided in the rule that there will be efficiencies gained in making
jurisdictional determinations. See the updated Economic Analysis for additional
discussion on costs/benefits. Refer to the exclusions in paragraph (b) of the rule and
the preamble section “Waters and Features that Are Not Waters of the United
States” for further information regarding excluded features such as stormwater
control features, ditches, and wastewater recycling structures.

12.138 The proposed rule will result in the loss of local control over home rule authority to
maintain, improve, and construct new facilities. GMA and city leaders throughout the
state are strongly supportive of the protection of water quality, public health, and the
environment. Cities have demonstrated diligence in protecting bodies of water, streams
and rivers. Cities try to be environmental leaders by following regulations, providing
training and certification for public works officials, and engaging in innovative designs
that are environmentally sensitive. Many cities are using green infrastructure as a
stormwater management tool to lessen flooding and protect water quality by using
vegetation, soils and natural processes. Georgia’s local public works officials engage in
best practices, working through professional organizations such as the Georgia
Association of Water Professionals and Georgia Rural Water Association. Unfortunately,
the Corps and EPA did not engage any of the states or local providers, the experts on the
ground about how to fix these rules. (p. 4)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
stormwater control features, ditches, and wastewater recycling structures. The
agencies recognize the importance of public input on the content of the rule. The
agencies adequately allowed for such input through public participation in the
nationwide comment process and the proposed rule was disseminated to the widest
audience possible. The public notice comment period was extended twice to ensure
sufficient time for comment by all interested parties. The agencies received many
helpful comments on the proposed rule which resulted in refinement of the final rule
to provide further clarity and certainty to the regulated public. Additional outreach
efforts were extensive and included over 400 meetings nationwide with states, small
businesses, farmers, academics, miners, energy companies, counties, municipalities,
environmental organizations, other federal agencies and many others. The agencies
recognize that the state and local governments have well-defined and long-standing
relationships in implementing affected CWA programs and these relationships will
not be altered. This action will not have substantial direct effects on the states, on
the relationship between the national government and the states, or on the
distribution of power and responsibilities among the various levels of government.
The final rule does not restrict the states’ efforts in developing or implementing
statewide permits under CWA programs as a result of the rule. The rule does not
diminish or in any way detract from the intent and purpose of CWA sections 101(b)
and 101(g) regarding the states’ primary and exclusive authority over water

102



Clean Water Rule Response to Comments — Topic 12: Implementation Issues

allocation and water rights administration, as well as state-federal co-regulation of
water quality. The agencies worked hard to ensure the rule reflects these
fundamental principles.

12.139 GMA believes that the ambiguous terms in the proposed rule will result in more ditches,
channels, conveyances, and treatment approaches being federally regulated. The
outcome will be significant delays in completing projects, increased project costs, and the
burden to pay will fall to the rate payers and taxpayers. (p. 5)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion on predicted change in jurisdiction and costs/benefits.
Refer to the exclusions in paragraph (b) of the rule and the preamble section
“Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features such as stormwater control features,
ditches, and wastewater recycling structures. The agencies received many helpful
comments on the proposed rule which resulted in refinement of the final rule to
provide further clarity and certainty to the regulated public, including refinement
and expansion of the features excluded from jurisdiction. It is important to note
that unless a water body is explicitly identified in paragraph (a) as being
jurisdictional by rule [(a)(1)-(6) waters] or subject to a case-specific significant
nexus determination to ascertain its jurisdictional status [(a)(7) and (a)(8) waters], a
water body or landscape feature is excluded from jurisdiction under the CWA even
if it is not explicitly listed in paragraph (b).

12.140 Section 303 WQS — Under the proposed rule, if a ditch is considered a Water of the
United States, then a sanitary sewer overflow to a dry ditch could create an enormous
burden on the local utility. CWA regulates TMDL’s and discharges to the Waters of the
United States. Currently, if a system has an overflow reaching a stream it is required to
follow protocol procedures in clean up and notification, and if significant a consent
decree will be issued by state regulators. The protocol requires sampling and monitoring
for an extended period of time, which is costly but usually easy to perform. If the
overflow goes to a dry ditch but does not reach the stream, what new or additional
requirements would the local provider be subject to if the proposed rule is adopted? If
the proposed rule is adopted, what COE permit would be required in this case, how long
would it take to address the spill in a dry ditch, and what parameters would be required
for sampling and for and how long? Remember that to excavate the ditch would involve
off-fall of dredging. (p. 8)

Agency Response: See Summary Response. Refer to the “Tributary” and
“Waters and Features that Are Not Waters of the United States” sections of the
proposed rule and preamble for further information and clarification on tributaries,
ditches, and man-made stormwater conveyances. The final rule includes specific
characteristics that must be met in order to meet the definition of “tributary,”
including bed and banks and ordinary high water mark. The Clean Water Act
404(f)(1)(C) exemption for maintenance of irrigation and drainage ditches will
remain in effect, when applicable. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule.
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12.141 (...) does curb and gutter (flow), which contributes a significant amount of flow to
receiving tributaries, now become a nexus and become Waters of the United States? It
sounds a little far-fetched, but when you consider the volumes of flow contributing to
wetlands, estuaries and tributaries, it questions where the proposed rule starts and stops
with adjacent contributing factors. (p. 9)

Agency Response: Please see Summary Response.

12.142 [Regarding existing floodplains] Under the proposed rule, the floodplains could and in
many cases would be redefined. Local government has spent an enormous amount of
effort, time, and funds mapping and engineering floodplain management programs.
Potentially building codes would have to be modified and land use in many cases be
redefined. (p. 9)

Agency Response: See Summary Response. Refer to the “Adjacent Waters”
section of the proposed rule and preamble for further information and clarification
on the use of floodplain information in making determinations of jurisdiction.
Floodplain, as used in the final rule, applies only to the Clean Water Act definition
of waters of the U.S. and as such, the agencies do not anticipate impacts to other
local, state, or federal floodplain management programs. The agencies intend to
utilize available floodplain mapping and floodplain determination methodologies for
use in making jurisdictional determinations, including the FEMA 100-year flood
risk zone maps as discussed in the preamble.

12.143 A bigger question for the legal arena is how does the federal rule change affect USEPA
getting into local land use regulating? (p. 10)

Agency Response: See Summary Response. The statutory authority of the CWA
does not convey to the Federal Government any ownership of or property rights in
any private lands. Therefore, we do not believe that private property will be
negatively impacted by the Federal Government as a result of the final rule. The
agencies recognize that the state and local governments have well-defined and long-
standing relationships in implementing affected CWA programs and these
relationships will not be altered. This action does not have substantial direct effects
on the states, on the relationship between the national government and the states, or
on the distribution of power and responsibilities among the various levels of
government. The agencies are not restricting the states’ efforts in developing or
implementing statewide permits under CWA programs as a result of the rule.

Waters Advocacy Coalition (Doc. #0851)

12.144 The proposed rule will replace the definition of “navigable waters” and “waters of the
United States” in the regulations for all CWA programs, including Section 404
discharges of dredge or fill material, the section 402 National Pollutant Discharge
Elimination System permit program, the section 401 state water quality certification
process, and section 303 water quality standards and total maximum daily load
programs. The EPA and the Corps (together, the agencies) have not truly considered the
complicated implications that this proposed rule will have for the various CWA
programs.
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Although the EPA’s Economic Analysis purports to analyze the costs of importing this
“waters of the United States” definition into other CWA programs, the analysis largely
focuses on the section 404 program and essentially concludes that there will be no
additional costs for other CWA programs. This cursory analysis is inadequate. The
agencies have not considered, for example, that many stormwater ditches and features
may now meet the definition of “waters of the United States,” thereby requiring the
features to achieve water quality standards, including numeric effluent limitations. The
agencies have not looked at how this type of change may create confusion over whether
an NDPES permit is required for certain features or may place an increased- burden on
states administering stormwater programs and setting water quality standards. The EPA
and the Corps have not truly considered how the proposed rule may affect the states
implementing the various CWA programs or the stakeholders regulated by these
programs. Nor have the agencies anal yzed how the proposed definition of “waters of
the United States” will affect their own administration of each of the CWA regulatory
programs.

Because the agencies have not fulfilled their obligations to consider the implications to
the various CWA programs, it falls to the public to address these implications in
comments so that these issues are fully addressed by the agencies during the rulemaking
process. Analyzing these implications is complicated, will require additional time, and,
therefore, warrants an extension of the comment period. (p. 3)

Agency Response: See Summary Response. See updated Economic Analysis for
the final rule. The agencies recognize the importance of public input on the content
of the rule. The agencies adequately allowed for such input through public
participation in the notice and comment rulemaking process and the proposed rule
was disseminated to the widest audience possible. The public notice comment
period was extended twice to ensure sufficient time for comment by all interested
parties. The agencies believe the final rule increases CWA program predictability
and consistency by increasing clarity as to the scope of “waters of the United States”
protected under the Act. The rule defines and clarifies the scope of waters of the
U.S. under CWA regulation, and revised definitions and exclusions in the final rule
provide greater certainty to the regulated community and states and tribes
implementing CWA regulations. The rule does not change existing CWA regulatory
requirements for the various CWA permit programs. Overall, the scope of
regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule includes provisions
for a number of excluded waters, some of which are excluded by rule for the first
time. For example, stormwater conveyance features constructed in dry land would
not be jurisdictional. For further discussion of exclusions, see summary responses
for Topic 6.2: Excluded ditches and Topic 7: Features and waters not jurisdictional.
The agencies have thoroughly considered the implications of the final rule on the
CWA programs and the agencies, states and tribes responsible for implementing
CWA regulations; however, the rule imposes no direct costs, but each of these
programs may subsequently impose direct or indirect costs as a result of
implementation of their specific regulations. The economic analysis has been
updated for the final rule. See summary response for Topic 11: Costs/Benefits and
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the Economic Analysis document for details on the estimated indirect costs and
benefits of the rule. Several sections of the Economic Analysis describes the costs
and benefits for the non-404 CWA programs.

U.S. Chamber of Commerce (Doc. #2607)

12.145 Expanding the definition of “Waters of the U.S.” will affect a wide variety of related
permitting requirements, definitions, and CWA programs, and is likely to have a
significant impact on an extensive range of current land uses affecting cities, counties,
industries, and commercial interests of all sizes. (p. 2)

Agency Response: See Summary Response. The statutory authority of the CWA
does not convey to the Federal Government any ownership of or property rights in
any private lands. Therefore, we do not believe that private property will be
negatively impacted by the Federal Government as a result of the final rule. The
agencies recognize that the state and local governments have well-defined and long-
standing relationships in implementing affected CWA programs and these
relationships will not be altered. This action will not have substantial direct effects
on the states, on the relationship between the national government and the states, or
on the distribution of power and responsibilities among the various levels of
government. The agencies are not restricting the states’ efforts in developing or
implementing statewide permits under CWA programs as a result of the rule. The
rule only provides a definition for “waters of the U.S.” The rule does not affect the
CWA statute in which authorization may be required for discharges of dredged
and/or fill material into waters of the U.S., or other activities in jurisdictional waters
of the U.S. under other provisions of the CWA which require authorization. In
addition, the final rule does not affect the existing statutory activity-based
exemptions under Section 404(f)(1) of the Clean Water Act, including the
longstanding permitting exemptions in the CWA for farming, silviculture, and
ranching. The agencies do not have authority to regulate a landowner’s property.
The agencies only have authority to regulate jurisdictional activities in jurisdictional
waters of the U.S. under the Clean Water Act.

Greater North Dakota Chamber (Doc. #10850)

12.146 With the incredibly cyclical, unpredictable and ferocious nature of North Dakota’s wet
and dry season, expanding the definition of WOTUS would be damaging, difficult to
track and highly impractical. The EPA would have jurisdiction over areas that are wet
during some months, but dry during others. This impacts North Dakota’s agricultural
sector as farmers, ranchers and others who utilize the land will be unable to perform
critical functions for fear of violating the Clean Water Act. (p. 1)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The agencies note
that the final rule provides for certain categories of waters that are jurisdictional by
rule, which will result in a more efficient process. The agencies believe the final rule
will result in increased clarity and certainty regarding the identification of “waters
of the U.S.” The agencies received many helpful comments on the proposed rule
which resulted in refinement of the final rule to provide further clarity and
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certainty to the regulated public. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions under Section 404(f)(1), including those for normal farming activities,
will be modified as a result of this rulemaking. The Corps will develop the tools
necessary to assist its staff with the jurisdictional determination process specific to
section 404 in the implementation of the final rule to make the process predictable,
efficient, and effective.

Northern Kentucky Chamber of Commerce (Doc. #13116)

12.147 The use of “significant nexus” is a vague term and offers minimal guidance to the
agencies tasked with defining and enforcing the rule. The Commonwealth of Kentucky is
managed by four separate US ACE districts. The lack of consistency and broad range of
interpretation of the “404” program adopted for defining “waters of the US” is sufficient
example to our members that there is not enough certainty in the proposed rule regarding
the definition of these “waters.” (p. 1)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The agencies note
that the final rule provides for certain categories of waters that are jurisdictional by
rule, which will result in a more efficient process. The agencies are developing
guidance to facilitate effective, consistent, and efficient implementation of the final
rule once it becomes effective. The agencies strive to achieve consistency across the
country in all districts and regions in application of the rule for jurisdictional
determinations. The agencies also recognize that there are variations that occur in
geography, hydrology, climate, etc., which affect jurisdictional determinations. The
initial phase of implementing the rule will require education and training for agency
staff as well as other stakeholders and the regulated public. This training and
outreach will be regionally-based to ensure appropriate consideration is given to
ecoregional variation and to ensure consistent and efficient implementation of the
rule. There are appropriate levels of regional variation in implementation of the
regulations; however, the agencies strive for national consistency. This appropriate
regional variation can make it appear that there are inconsistencies in program
execution. The rule aims to reduce any inappropriate inconsistencies and provide a
bright line of clarity for the agencies, state partners, and the regulated public. The
agencies believe the clarity and certainty provided in the rule will result in further
consistency, while still allowing for regional variation in implementation that may
be necessary based on regional differences in aquatic resources; for example, the
ordinary high water mark regional manuals or the regional supplements to the
wetland delineation manual, both of which are outside the scope of this rulemaking
but are related resources.

U.S. Chamber of Commerce (Doc. #14115)

12.148 The expansion of jurisdictional waters of the U.S. is also likely to result in a greater
number of “impaired” federal waters under section 303, with additional burdens on States
to evaluate and list these waters, and a greater likelihood that facilities with runoff will
fall under Total Maximum Daily Load “budgets” that may significantly impact facility
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operations; and, Expanded federal jurisdiction over land features such as ephemerals and
remote wetlands will trigger section 402 discharge and section 404 dredge and fill permit
requirements for the first time for many activities. These requirements would apply to
much more than just work that takes place in wetlands, impacting many other activities.

(p-8)
Agency Response: Please see Summary Response.

12.149 If the proposed rule were finalized, virtually any business that owns or operates a facility
or has property could be adversely affected, particularly if it has ditches, retention ponds
for stormwater runoff, fire/dust suppression ponds (since dust suppression is usually
required under a facility’s air permit), or other surface impoundments on site. Moreover,
unlike some agricultural water features, industrial ditches and impoundments are not
exempted from federal permitting requirements under section 404. The proposal would
also effectively narrow even the exclusions for certain agricultural features. (p. 8)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
ditches, stormwater control features, and water-filled depressions created in dry
land incidental to construction. See the preamble for further discussion on the
ditches that are not considered “waters of the U.S.” The agencies believe the
exclusions in the rule are comprehensive and note that the exclusions are applicable
to all Clean Water Act programs. See the activity exemptions under section
404()(1) of the Clean Water Act regarding exemptions for certain maintenance
activities. None of the existing procedures, permitting mechanisms, efficient
permitting tools such as general permits, or activity exemptions will be modified as a
result of this rulemaking; therefore, existing procedures should not be further
complicated by this rule.

12.150 Road Construction/Maintenance — Major linear transportation projects such as roads,
highways, bridges, or transit systems, can take years, if not more than a decade, to
complete. Although only certain entities are involved in the financing and construction
of these projects, almost all other surrounding entities are positively impacted and benefit
from these projects.® In order for these projects to move forward, planners need to know
that permits received at the beginning of a multi-year construction process will be valid
throughout the entire time the project is being built. Further, planners also need to know
that the specific conditions and mandates in a particular permit are not going to change
after the permit is issued. The prospect of validly-issued permits being rescinded because
of reinterpretation in the scope of federal jurisdiction, or the inability to obtain permits in
the first place, are of great concern to potential investors. The expansion of jurisdictional
waters under the WOTUS proposal would greatly exacerbate this uncertainty problem.

(p. 19)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the

'8 According to the Federal highway Administration, for every $1 billion spent on highway and bridge
improvements supports almost 28,000 jobs.
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scope of “waters of the United States” protected under the Act. The scope of
regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
qualifiers on some existing categories such as tributaries. Previously issued permits
and/or authorizations are unaffected by this rule. The preamble addresses the
status of final JDs and permits as well as pending JDs and permits.

12.151 Routine track bed maintenance, ditch/culvert maintenance and clearing, or the repair of
bridges or other crossings often currently do not require any permit or fall into a
Nationwide Permit. Projects with any land disturbance that includes a ditch are much
more likely to trigger a “dredge and fill” permit, and specifically an individual permit
instead of a Nationwide permit under section 404 of the CWA. Railroad companies will
have to incur the cost and project delays of many more of these permits — which EPA
itself has estimated to have a median cost of $155,000.'° (p. 21-22)

Agency Response: See Summary Response. See the preamble section “Waters
and Features that Are Not Waters of the United States” for further information
regarding excluded features such as certain ditches and stormwater control
features. The final rule clarifies the additional excluded waters and features under
the Clean Water Act. See the preamble section on “Waters and Features That Are
Not Waters of the U.S.” for further discussion. The final rule does not affect the
existing statutory activity-based exemptions under Section 404(f)(1) of the Clean
Water Act, including those for the construction of irrigation ditches and the
maintenance of irrigation and drainage ditches. In addition, the Corps nationwide
general permit program includes several general permits for discharges associated
with ditch activities, some of which may not require pre-construction notification
for expeditious review and efficiency in processing verifications under Section 404 of
the Clean Water Act. None of the existing procedures, permitting mechanisms,
efficient permitting tools such as general permits, or activity exemptions will be
modified as a result of this rulemaking; therefore, existing procedures should not be
further complicated by this rule.

John Deere & Company (Doc. #14136)

12.152 Continued progress is potentially compromised by the proposed rule which will
discourage farmers and ranchers from employing new technologies that enhance
productivity and reduce environmental impacts. (p. 1)

Agency Response: See Summary Response. The rule is not designed to subject
entities of any size to any specific regulatory burden. Rather, it is designed to
clarify the statutory scope of the “waters of the U.S.” consistent with existing
regulations and Supreme Court precedent. In developing the rule, the agencies
considered all relevant implications that will result from the rule implementation
including legal, economic, and implementation considerations, as well as the
resulting effect on the regulated public. See the preamble section “Waters and

¥ EPA and U.S. Army Corps of Engineers, Economic Analysis of Proposed Revised Definition of Waters of the
United States (March 2014) at 12.
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Features that Are Not Waters of the United States” for further information
regarding excluded features such as certain ditches and stormwater control
features. See the activity exemptions under section 404(f)(1) of the Clean Water Act
regarding exemptions for certain activities; the exemptions included in 404(f)(1) are
not being affected or modified by this rule. None of the existing procedures,
permitting mechanisms, efficient permitting tools such as general permits, or
activity exemptions will be modified as a result of this rulemaking; therefore,
existing procedures should not be further complicated by this rule.

12.153 The agencies’ proposed definitions for the terms: tributary, adjacent waters, neighboring,
riparian area, and other waters lack sufficient clarity and, as such, significantly risk the
expansion of jurisdictional waters on land over which CWA authority will be exercised.
A determination that an area is a “water of the United States” immediately subjects that
area to a number of legally-binding requirements. Enlarging the universe of what is
considered jurisdictional under the CWA, and expanding the areas subject to the
numerous programs, permits, and liability associated with such a classification, will
introduce regulatory confusion, uncertainty and delay into the planting, cultivating and
harvesting of crops, construction, forestry, golf and turf activities throughout the country.

(p. 7)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The scope of
regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
qualifiers on some existing categories such as tributaries. Also see the activity
exemptions under section 404(f)(1) of the Clean Water Act regarding exemptions for
certain activities. None of the existing procedures, permitting mechanisms, efficient
permitting tools such as general permits, or activity exemptions will be modified as a
result of this rulemaking; therefore, existing procedures should not be further
complicated by this rule. The rule is not designed to subject entities of any size to
any specific regulatory burden. Rather, it is designed to clarify the statutory scope
of the “waters of the U.S.”, consistent with Supreme Court precedent. The agencies
received many helpful comments on the proposed rule which resulted in refinement
of the final rule to provide further clarity and certainty to the regulated public. The
final rule and preamble each contain important information responsive to this
comment.

12.154 Broadening the Definition of WOTUS will Create Uncertainty and Delays for Ongoing
Operation of Manufacturing Facilities and Future Expansion

The analysis of several manufacturing facilities suggests the proposed definitions will
result in additional acreage falling within the jurisdictional waters of the United States.
Depending on the facility’s location, the additional acreage will likely fall under one or
more of the proposed definitions for tributary, adjacent, neighboring, riparian, floodplain
or other waters definitions.
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As outlined above, under the proposed definitions, it is hard to imagine any parcel of land
not containing a jurisdictional water or affecting one. If a land feature isn’t a tributary, it
might be part of a system indirectly draining to a tributary, or be adjacent to or
neighboring a tributary or other jurisdictional water or otherwise be part of a group of
lands in a watershed that together significantly affect a water of the U.S. It is the
uncertain and potentially unlimited nature of the proposed definitions, where very few
limits exist, that causes concern. Although the agency exempts ditches “that are
excavated wholly in uplands, drain only uplands, and have less than perennial flow,”
there are very few instances where a ditch on a developed site would qualify for this
exemption.” Logistically, it is rare that a ditch drains to nowhere. On most sites,
drainage ditches are by design connected to drainage systems so that the site drains
effectively. Since the definition of tributary categorically claims everything connected to
tributary, then all developed ditch systems will be categorically labeled waters of the
United States if the drainage leaves the site and connects to any drainage system that
eventually reaches a water of the US.

Our manufacturing facilities plan the development of sites, building and infrastructure
years in advance, and these plans are incorporated into a Factory Master Plan. The
increased acreage subject to the agencies’ regulations under the proposed definitions is
significant and will likely impact manufacturing operations, creating potential operational
delays, limiting use of access ways and creating limitations on future factory expansions
and Factory Master Plans. (p. 13)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion on predicted changes to jurisdiction. The scope of
regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
qualifiers on some existing categories such as tributaries. Refer to the “Tributary”
and “Waters and Features that Are Not Waters of the United States” sections of the
proposed rule and preamble for further information and clarification on tributaries,
and excluded features such as certain ditches and stormwater control features.
Refer to the “Adjacent Waters” section of the proposed rule and preamble for
further information and clarification on adjacency and neighboring waters. The
agencies received many helpful comments on the proposed rule which resulted in
refinement of the final rule to provide further clarity and certainty to the regulated
public. The agencies only have authority to regulate “waters of the U.S.” and are
not regulating all land. The rule is not designed to subject entities of any size to any
specific regulatory burden. Rather, it is designed to clarify the statutory scope of
the “waters of the U.S.”, consistent with existing regulations and Supreme Court
precedent. The final rule includes specific characteristics that a landscape feature
must meet in order satisfy the definition of “tributary” in paragraph (b) of the rule,
including bed and banks and ordinary high water mark. The final rule excludes
many ditches, including those ephemeral and intermittent ditches that are not a
relocated tributary or excavated in a tributary, and excluded ditches cannot be

079 Fed. Reg. 22, 193 (April 21, 2014).
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claimed as jurisdictional tributaries even if they meet one of the categories of
jurisdictional waters under paragraph (a) of the final rule. The Clean Water Act
404(f)(1)(C) exemption for maintenance of irrigation and drainage ditches is not
affected by this final rule.

12.155 Service Roads and Normal Manufacturing Operations Near Wetlands. Some facilities
will face increased jurisdiction because of their proximity to wetlands on or near the site.
Any ditch contributing flow to these waters - directly or indirectly- becomes a tributary
and its use and management is regulated, sometimes requiring permits. Property at
elevations comparable to these wetlands could also be regulated if they are subject to
minor flooding or have shallow subsurface connections. Again, working with the Corps,
companies complete delineations to define the boundaries of jurisdictional waters, and
create certainty that can support decisions regarding standard upgrades to facilities for
regular operation.

In some facilities, projects such as building a loading dock and levelling a soil pile to
reduce erosion have been reviewed by the Corps. They are not subject to jurisdiction
under the current definitions. Under the proposed definitions, these same areas may be
subject to CWA regulation, thus requiring permits and the potential for denial. (p. 14)

Agency Response: See Summary Response. Refer to the “Tributary” and “Waters
and Features that Are Not Waters of the United States” sections of the proposed
rule and preamble for further information and clarification on tributaries and
ditches. The final rule includes specific characteristics that a landscape feature must
meet in order satisfy the definition of “tributary” in paragraph (b) of the rule,
including bed and banks and ordinary high water mark. These parameters ensure
that only certain water features qualify as a tributary and are jurisdictional by rule.
The final rule excludes many ditches, including those ephemeral and intermittent
ditches that are not a relocated tributary or excavated in a tributary, and excluded
ditches cannot be claimed as jurisdictional tributaries even if they meet one of the
categories of jurisdictional waters under paragraph (a) of the final rule. The Clean
Water Act 404(f)(1)(C) exemption for maintenance of irrigation and drainage
ditches is not affected by this final rule. The agencies only have authority to
regulate “waters of the U.S.” and are not regulating all land. The rule is not
designed to “subject” any entities of any size to any specific regulatory burden.
Rather, it is designed to clarify the statutory scope of the “waters of the U.S.”,
consistent with existing regulations and Supreme Court precedent. None of the
existing procedures, permitting mechanisms, efficient permitting tools such as
general permits, or activity exemptions will be modified as a result of this
rulemaking; therefore, existing procedures should not be further complicated by
this rule. Under existing Corps’ regulations and guidance, Corps’ approved
jurisdictional determinations generally are valid for five years. The preamble
addresses the status of final JDs and permits as well as pending JDs and permits.

12.156 (...) the impact on many manufacturing facilities is likely to include increased:
1. Acreage subject to regulation;

2. Challenges to making improvements when ditches are reclassified as tributaries or linear
wetlands, resulting in increased costs and facility project delays; and,
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3. Challenges in the form of delays and uncertainty to factory master planning processes
when agency review becomes a necessary process step in the identification of regulated
waters. (p. 15)

Agency Response: See Summary Response. See the Economic Analysis for
additional discussion on changes in jurisdiction. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. Refer to the
“Tributary” and “Waters and Features that Are Not Waters of the United States”
sections of the proposed rule and preamble for further information and clarification
on tributaries and excluded features such as certain ditches. The excluded ditches
include ephemeral and intermittent ditches that are not a relocated tributary or
excavated in a tributary, and such excluded ditches cannot become jurisdictional
even if they meet one of the categories of jurisdictional waters under paragraph (a)
of the final rule. The final rule includes specific characteristics that must be met in
order for a water feature to meet the definition of “tributary,” including bed and
banks and ordinary high water mark. These parameters ensure that only certain
water features qualify as a tributary and are jurisdictional by rule. The science
demonstrates that all tributaries have a significant nexus when considered
individually or in combination with other tributaries to the (a)(1) to (a)(3) waters.
The Corps will develop the tools necessary to assist its staff with the jurisdictional
determination process specific to section 404 in the implementation of the final rule
to make the process predictable, efficient, and effective.

12.157 The proposed rule will directly and negatively impact both the golf and landscape
industry by expanding jurisdictional waters to areas on or adjacent to new and existing
golf courses and landscapes. Golf course and landscape managers would need to follow
a federal permitting process under section 402 and 404 that were not previously required.

Under section 404, permits are required for the discharge of dredge and fill material into
WOTUS. Golf courses would now be required to obtain new delineations and costly
hydrologic evaluations to construct drainage, landscape features, grassy bio-swales,
bridges and channelized areas, erosion control, culverts and other landscape features.

The addition of expanded jurisdiction on golf course would also require more section 402
permits for the application of fertilizers and pesticides. In both cases, golf course
superintendents and groundskeepers will face uncertainty on what land and ditches may
be covered, halting routine maintenance and future development. (p. 15)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The scope of
regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
qualifiers on some existing categories such as tributaries. None of the existing
procedures, permitting mechanisms, efficient permitting tools such as general
permits, or activity exemptions will be modified as a result of this rulemaking;
therefore, existing procedures should not be further complicated by this rule. The
agencies only have authority to regulate “waters of the U.S.” and are not regulating
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all land. The rule is not designed to subject entities of any size to any specific
regulatory burden. Rather, it is designed to clarify the statutory scope of the
“waters of the U.S.”, consistent with existing regulations and Supreme Court
precedent. Refer to the rule text and the “Tributary,” “Adjacent Waters,” “Case-
Specific Waters,” and “Waters and Features that Are Not Waters of the United
States” sections of the proposed rule and preamble for further information and
clarification on tributaries, adjacent waters, case-specific waters, and excluded
features such as certain ditches, artificial lakes and ponds, and stormwater control
features. The Corps will develop the tools necessary to assist its staff with the
jurisdictional determination process specific to section 404 in the implementation of
the final rule to make the process predictable, efficient, and effective. Under
existing Corps’ regulations and guidance, Corps’ approved jurisdictional
determinations generally are valid for five years. The preamble addresses the status
of final JDs and permits as well as pending JDs and permits.

Pennsylvania Chamber of Commerce and Industry (Doc. #14401)

12.158 Unless the EPA and the Corps’ address uncertainty about how the key terms of this
proposal are going to be defined and interpreted, it is apparent that additional waterways,
such as those in a ditch, impoundment or stormwater conveyance, would be subject to an
impairment designation. Such a designation would not only trigger burdensome
permitting and regulatory requirements for nearby point and non-point source discharges,
but state and federal regulators would have to devote additional staff time to developing
and enforcing a TMDL for the waterway. (p. 3)

Agency Response: See Summary Response. Refer to the rule text and the
“Tributary,” “Impoundments,” and “Waters and Features that Are Not Waters of
the United States” sections of the proposed rule and preamble for further
information and clarification on tributaries, impoundments, and excluded features
such as ditches and stormwater control features. The rule defines and clarifies the
scope of waters of the U.S. under CWA regulation, and revised definitions and
exclusions in the final rule provide greater certainty to the regulated community
and states and tribes implementing CWA regulations. This rule will not affect the
current implementation of the various CWA programs such as the TMDL and
permitting programs, which is outside the scope of the rule; implementation of
CWA programs is outside the scope of this rule. Overall, the scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule includes provisions for a number of
excluded waters, some of which are excluded by rule for the first time. For instance,
many ephemeral and intermittent ditches, and stormwater conveyance features and
a number of other waters constructed in dry land, are excluded from waters of the
U.S. For further discussion of exclusions, see summary responses for Topic 6.2:
Excluded ditches and Topic 7: Features and waters not jurisdictional.

12.159 This rule could also hamper the development of electric transmission and oil and gas
pipeline infrastructure. As the events of the recent polar vortex showed, the regional grid
is in need of more natural gas infrastructure and electric transmission lines. EPA’s own
Clean Power Plan expects that more natural gas will be consumed at power plants for
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electric generation — which cannot happen in Pennsylvania and PJM’s competitive
generation market without additional gas infrastructure to economically deliver gas to
market. The regional grid is also in need of upgraded infrastructure to more efficiently
deliver power to the market. But this proposal would expand the definition of
environmental features subject to various permitting requirements, including Section 404,
adding to both time and cost for these vital projects at a time when such infrastructure
could not be more needed. (p. 3-4)

Agency Response: See Summary Response. See the Economic Analysis for
additional discussion on changes in jurisdiction. The scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule puts important qualifiers on some
existing categories such as tributaries. The final rule was developed to increase
CWA program predictability and consistency by increasing clarity as to the scope of
“waters of the United States” protected under the Act. The agencies note that the
final rule provides for certain categories of waters that are jurisdictional by rule,
which will result in a more efficient process. The rule is not designed to subject
entities of any size to any specific regulatory burden. Rather, it is designed to
clarify the statutory scope of the “waters of the U.S.” consistent with existing
regulations and Supreme Court precedent. The Corps will develop the tools
necessary to assist its staff with the jurisdictional determination process specific to
section 404 in the implementation of the final rule to make the process predictable,
efficient, and effective.

Georgia Chamber of Commerce (Doc. #14430)

12.160 The WOTUS rules will cause most of the highway stormwater infrastructure of city,
county, and state governments in America to be subject to permitting under Section 402
of the CWA. The WOTUS rules will also cause most of the cities, counties, and states to
have to acquire Section 404 CWA permits for new highway ditches or expansions of
existing ones. The WOTUS rules may cause property owners who want to build a house
on an acre of land next to a county highway to have to get a Section 404 permit before
installing a 12-inch culvert for a driveway across the county’s ditch. (p. 47)

Agency Response: See Summary Response. The scope of regulatory jurisdiction
in this rule is narrower than that under the existing regulation. Fewer waters will
be defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. Refer to the “Tributary” and “Waters and Features
that Are Not Waters of the United States” sections of the proposed rule and
preamble for further information and clarification on tributaries, and excluded
features such as certain ditches, and stormwater control features. The excluded
ditches include ephemeral and intermittent ditches that are not a relocated
tributary or excavated in a tributary, and excluded ditches cannot become
jurisdictional even if they meet one of the categories of jurisdictional waters under
paragraph (a) of the final rule. Stormwater control features that are constructed to
convey, treat, or store stormwater that are created in dry land are excluded. The
final rule includes specific characteristics that a water feature must have in order to
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meet the definition of “tributary,” including bed and banks and ordinary high water
mark. These parameters ensure that only certain water features qualify as a
tributary and are jurisdictional by rule. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions, including the Clean Water Act 404(f)(1)(C) exemption for maintenance
of irrigation and drainage ditches, will be modified as a result of this rulemaking;
therefore, existing procedures should not be further complicated by this rule.

California Building Industry Association et al. (Doc. #14523)

12.161 Despite the assertion in the preamble of the Proposed Rule, its provisions will not
increase clarity and efficiency in the regulatory program but simply push disputes,
uncertainties, costs, and inevitable litigation into the permit context (p. 4)

Agency Response: See Summary Response. See the Economic Analysis for
additional discussion on changes in jurisdiction. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The final rule
provides for certain categories of waters that are jurisdictional by rule, which will
result in a more efficient process. The agencies are developing guidance to facilitate
effective, consistent, and efficient implementation of the final rule once it becomes
effective. The agencies strive to achieve consistency across the country in all
districts and regions in application of the rule for jurisdictional determinations.
The agencies also recognize that there are variations that occur in geography,
hydrology, climate, etc., which affect jurisdictional determinations. The initial
phase of implementing the rule will require education and training for agency staff
as well as other stakeholders and the regulated public. This training and outreach
will be regionally-based to ensure appropriate consideration is given to ecoregional
variation and to ensure consistent and efficient implementation of the rule.

12.162 Commenters object to the inclusion of “man-altered, or man-made water” in the
definition of by-Rule jurisdictional tributaries. Frequently as a means of compliance with
the CWA or state water quality laws, regulations, or mandates, development interests or
other land use entities will create a feature for water cleansing purposes that would never
have existed but for that intervening activity. To render that water-quality-fostering
feature now subject to full regulation under the CWA actually sets up a disincentive for
natural water quality best management practices in favor of manufactured, artificial
means that require increased cost and maintenance and displace “natural” features and
processes with artificial ones. (p. 19)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. Refer to the
“Tributary” and “Waters and Features that Are Not Waters of the United States”
sections of the proposed rule and preamble for further information and clarification
on tributaries, and excluded features such as certain ditches, stormwater control
features, and other types of man-made features. Stormwater control features that
are constructed to convey, treat, or store stormwater that are created in dry land
are excluded. The agencies received many helpful comments on the proposed rule
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which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public. The agencies modified the final rule from the
proposed rule in response to comments received in order to ensure unintended
effects to CWA programs were reduced or eliminated. The rule is intended to avoid
disincentives to the environmentally beneficial trend in green infrastructure
stormwater management practices.

Corporate Environmental Enforcement Council, Inc. (Doc. #14608)

12.163 Many of CEEC’s members routinely rely upon CWA 404 permits for construction
activities involving impacts to waters of the U.S. and CWA 402 permits for discharges
associated with their operations. With the expansion of CWA jurisdiction under this
Proposal, many more water features, including impoundments, geographically isolated
wetlands and drainage ditches, will now be subject to federal jurisdiction. And as
described above, the outer limits of jurisdiction remain poorly defined. As a result,
CEEC’s members will face new permitting obligations, together with new compliance
and enforcement risks associated with unclear regulatory expectations. (p. 10)

Agency Response: See Summary Response. The scope of regulatory jurisdiction
in this rule is narrower than that under the existing regulation. Fewer waters will
be defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The final rule was developed to increase CWA
program predictability and consistency by increasing clarity as to the scope of
“waters of the United States” protected under the Act. See the Economic Analysis
for additional discussion on changes in jurisdiction. Refer to the “Tributary,”
“Adjacent Waters,” “Impoundments,” “Case-Specific Waters,” and “Waters and
Features that Are Not Waters of the United States” sections of the proposed rule
and preamble for further information and clarification on tributaries, adjacent
waters, impoundments, case-specific waters, and excluded features such as certain
ditches. The agencies are developing guidance to facilitate effective, consistent, and
efficient implementation of the final rule once it becomes effective.

12.164 The Proposal cuts across multiple regulatory programs and thus its ambiguities and risks
will be compounded.

The CWA’s single definition of “waters of the United States” applies not only to CWA
402 and 404 permitting, but also a host of other CWA programs (water quality standards,
TMDLs, 401 water quality certifications). Beyond the CWA, it also dictates which
facilities must develop spill prevention, control and countermeasure plans and/or facility
response plans (SPCC/FRP), and whether/when spills and releases must be reported
under the Qil Pollution Act, Emergency Planning and Community Right-to-know Act,
and the Comprehensive Environmental Response, Compensation and Liability Act.
Moreover, due to the expected increase in jurisdiction if the rule is finalized as proposed,
there will be a rise in permitting obligations, which will implicate additional consultation
requirements under the Endangered Species Act and impact analyses under the National
Environmental Policy Act. In short, the risks and uncertainties that we have identified in
the Proposal ripple across the CWA and beyond. Thus, it is essential that the Agencies
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carefully define the key terms in the rulemaking using rule language that is clear and
simple, properly bounded, and suitable for consistent implementation in the field. (p. 11)

Agency Response: See Summary Response. The scope of regulatory jurisdiction
in this rule is narrower than that under the existing regulation. Fewer waters will
be defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The final rule was developed to increase CWA
program predictability and consistency by increasing clarity as to the scope of
“waters of the United States” protected under the Act. The agencies understand
that the definition of “waters of the U.S.” applies to all CWA programs. The
agencies modified the final rule from the proposed rule in response to comments
received in order to ensure unintended effects to those other CWA programs were
reduced or eliminated. The agencies note that the final rule provides for certain
categories of waters that are jurisdictional by rule, which will result in a more
efficient process. While it is the responsibility of the Corps as the agency evaluating
permit applications under section 404, to determine if Endangered Species Act and
the National Historic Preservation Act requirements are being met, there are cases
where these laws or other federal, state or local laws may still require review absent
a CWA action. The 404 permit action does not remove the requirement to get other
permits, if required by law. Obtaining a jurisdictional determination from the
agencies does not trigger Section 7 of the Endangered Species Act, a federal action
does, such as a section 404 permit decision. However, private landowners are also
required to comply with Section 10 of the Endangered Species Act absent a federal
action. The agencies work to ensure this compliance with other federal laws is
completed in the most efficient and effective manner, and may include
programmatic agreements or local operating procedures to streamline the process.
The agencies are developing guidance to facilitate effective, consistent, and efficient
implementation of the final rule once it becomes effective.

New Mexico Association of Commerce and Industry (Doc. #14638)

12.165 In the Proposed Rule, EPA and the Corps propose a new approach to determine what
“waters” are subject to jurisdiction under the Clean Water Act. The science underlying
this proposal was developed in Eastern states that receive far more precipitation and is
not generally applicable to the arid west, where environmental conditions are very
different. As a result, the proposed approach defies common sense by regulating vast
areas of desert lands and dry features in states like Arizona and New Mexico on the
premise that they are actually “waters” or have the required “significant nexus” to a
downstream traditional navigable water.

... Reviewed under this standard, the Proposed Rule cannot be legally justified, at least as
it would apply to the arid west. The Proposed Rule regulates all “tributaries,” defined as
features that have a bed, banks, and ordinary high water mark and which contribute flow
(however minimal or infrequently) to waters that are traditionally regulated under the
Clean Water Act, and deems all features meeting these criteria to have the “significant
nexus” required for jurisdiction no matter how minimal the actual chemical, physical, and
biological impact. Such a “per se” approach reduces the Supreme Court’s requirement of
a significant nexus, rather than any minimal nexus, to a nullity, and flies in the face of the
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basic tenet of administrative law that agency decision-making must be supported by
substantial evidence on a case-by-case basis. (p. 1-2)

Agency Response: See Summary Response and Technical Support Document for
a summary of the legal and scientific basis for the final rule. The final rule was
developed to increase CWA program predictability and consistency by increasing
clarity as to the scope of “waters of the United States” protected under the Act.
Refer to the “Tributary,” "Significant Nexus Conclusions,” and “Waters and
Features that Are Not Waters of the United States” sections of the proposed rule
and preamble for further information and clarification on tributaries including per
se significant nexus for tributaries, and information on excluded features such as
certain ditches and erosional features. The final rule includes specific
characteristics that a water feature must have in order to meet the definition of
“tributary,” including bed and banks and ordinary high water mark. These
parameters ensure that only certain water features qualify as a tributary and are
jurisdictional by rule. The agencies believe such characteristics indicate sufficient
volume and frequency of flow for a tributary to have a significant nexus to the
downstream (a)(1) to (a)(3) waters. The science demonstrates that all tributaries
have a significant nexus when considered individually or in combination with other
tributaries to the (a)(1) to (a)(3) waters. The scope of regulatory jurisdiction in this
rule is narrower than that under the existing regulation. Fewer waters will be
defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The agencies are developing guidance to facilitate
effective, consistent, and efficient implementation of the final rule once it becomes
effective. The agencies strive to achieve consistency across the country in all
districts and regions in application of the rule for jurisdictional determinations.
The agencies also recognize that there are variations that occur in geography,
hydrology, climate, etc., which affect jurisdictional determinations. The initial
phase of implementing the rule will require education and training for agency staff
as well as other stakeholders and the regulated public. This training and outreach
will be regionally-based to ensure appropriate consideration is given to ecoregional
variation and to ensure consistent and efficient implementation of the rule.

12.166 Whatever the merits of the Proposed Rule in other parts of the country, it ignores the
unique features of arid landscapes that render this approach scientifically invalid. The
Proposed Rule does properly consider the fact that many watersheds in the arid west are
characterized by a combination of highly erodible soils and infrequent precipitation
events. Under these conditions, what is erroneously treated as the “ordinary” high water
mark of a particular feature may, in fact, have been formed by a single event in the
distant past and does not bear any relationship to where water may flow in the future.
Indeed, the Corps’ own research demonstrates that the presence of an “ordinary’ high
water mark in the west bears no relationship to present or future flows. Thus, rather than
being an indicator of equilibrium conditions — as is the case in more humid environments
— the “ordinary” high water mark may be produced by extraordinary events.
Accordingly, the Agencies’ proposed approach, applied on a “per se” basis and never
subject to case-specific documentation of the required significant nexus, will result in a
broad regulatory overreach when used to define regulated “waters” in the arid west. (p. 2)
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Agency Response: See Summary Response and Technical Support Document for
a summary of the legal and scientific basis for the final rule. The final rule was
developed to increase CWA program predictability and consistency by increasing
clarity as to the scope of “waters of the United States” protected under the Act.
Refer to the “Tributary,” "Significant Nexus Conclusions,” and “Waters and
Features that Are Not Waters of the United States” sections of the proposed rule
and preamble for further information and clarification on tributaries including per
se significant nexus for tributaries, and information on excluded features such as
certain ditches and erosional features. The final rule includes specific
characteristics that a water feature must have in order to meet the definition of
“tributary,” including bed and banks and ordinary high water mark. These
parameters ensure that only certain water features qualify as a tributary and are
jurisdictional by rule. The agencies believe such characteristics indicate sufficient
volume and frequency of flow for a tributary to have a significant nexus to the
downstream (a)(1) to (a)(3) waters. The science demonstrates that all tributaries
have a significant nexus when considered individually or in combination with other
tributaries to the (a)(1) to (a)(3) waters. The scope of regulatory jurisdiction in this
rule is narrower than that under the existing regulation. Fewer waters will be
defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The agencies recognize that there are appropriate
levels of regional variation in implementation of the regulations; however, the
agencies strive for national consistency. The agencies believe the clarity and
certainty provided in the rule will result in further consistency, while still allowing
for regional variation in implementation that may be necessary based on regional
differences in aquatic resources; for example, the ordinary high water mark
regional manuals or the regional supplements to the wetland delineation manual,
both of which are outside the scope of this rulemaking but are related resources.
The ordinary high water mark manuals developed by the Corps provide for the
appropriate indicators to consider when determining the ordinary high water mark
in the field. Such indicators may include breaks in the slope, changes in vegetation,
and changes in the sediment texture and substrate. The manual for the arid West
acknowledges the challenges in identifying the ordinary high water mark in the
region; however, it provides the applicable indicators in the region to use when
delineating the lateral extent of such waters in the arid West. The Corps will
develop the tools necessary to assist its staff with the jurisdictional determination
process specific to section 404 in the implementation of the final rule to make the
process predictable, efficient, and effective. The initial phase of implementing the
rule will require education and training for agency staff as well as other
stakeholders and the regulated public, which will include regionally-based training
to ensure consistent and efficient implementation of the rule.

12.167 In addition, desert features meeting the proposed criteria typically lack regular flow, and
as a result do not impact the chemical or biological integrity of receiving waters. In
many cases storm water seeps into the dry ground rather than flowing downstream, so
these so-called “tributaries” contribute no flow to downstream waters at all — meaning
there is no physical connection that would establish jurisdiction under the Clean Water
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Act. Finally, the Proposed Rule seeks to regulate “tributaries” while exempting “gullies”
and “rills,” but the application of the proposed criteria in the arid west provides no way to
distinguish between jurisdictional and non-jurisdictional features. (p. 2)

Agency Response: See Summary Response and Technical Support Document for
a summary of the legal and scientific basis for the final rule. The final rule was
developed to increase CWA program predictability and consistency by increasing
clarity as to the scope of “waters of the United States” protected under the Act.
Refer to the “Tributary,” "Significant Nexus Conclusions,” and “Waters and
Features that Are Not Waters of the United States” sections of the proposed rule
and preamble for further information and clarification on tributaries including per
se significant nexus for tributaries, and information on excluded features such as
certain ditches and erosional features. The final rule includes specific
characteristics that a water feature must have in order to meet the definition of
“tributary,” including bed and banks and ordinary high water mark. These
parameters ensure that only certain water features qualify as a tributary and are
jurisdictional by rule. The agencies believe such characteristics indicate sufficient
volume and frequency of flow for a tributary to have a significant nexus to the
downstream (a)(1) to (a)(3) waters. The science demonstrates that all tributaries
have a significant nexus when considered individually or in combination with other
tributaries to the (a)(1) to (a)(3) waters. The scope of regulatory jurisdiction in this
rule is narrower than that under the existing regulation. Fewer waters will be
defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The agencies recognize that there are appropriate
levels of regional variation in implementation of the regulations; however, the
agencies strive for national consistency. The agencies believe the clarity and
certainty provided in the rule will result in further consistency, while still allowing
for regional variation in implementation that may be necessary based on regional
differences in aquatic resources; for example, the ordinary high water mark
regional manuals or the regional supplements to the wetland delineation manual,
both of which are outside the scope of this rulemaking but are related resources.
The ordinary high water mark manuals developed by the Corps provide for the
appropriate indicators to consider when determining the ordinary high water mark
in the field. Such indicators may include breaks in the slope, changes in vegetation,
and changes in the sediment texture and substrate. The manual for the arid West
acknowledges the challenges in identifying the ordinary high water mark in the
region; however, it provides the applicable indicators in the region to use when
delineating the lateral extent of such waters in the arid West. The Corps will
develop the tools necessary to assist its staff with the jurisdictional determination
process specific to section 404 in the implementation of the final rule to make the
process predictable, efficient, and effective. The initial phase of implementing the
rule will require education and training for agency staff as well as other
stakeholders and the regulated public, which will include regionally-based training
to ensure consistent and efficient implementation of the rule.

12.168 The Proposed Rule attempts to create uniform national standards that do not account for
the very significant differences between tributary systems in the arid west and other parts
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of the country that receive significantly more precipitation. The Proposed Rule attempts
to justify this flawed approach throughout the arid west by relying on a single river
system, the San Pedro River in Arizona, which is unrepresentative of arid west water
bodies. In fact, the only justification the Agencies offer for relying on the San Pedro is
that it is “heavily studied,” which cannot be a sensible basis on which to base the
regulation of an entire region when nearby watersheds that have demonstrably different
geological characteristics and flow regimes. The consequence is that vast areas of dry
land in the desert will be regulated as “waters,” a substantial overreach by EPA and the
Corps and one that will have significant impacts on the regulated community in the arid
west, subjecting them to substantial burdens that will far exceed those experienced in
other parts of the country. EPA and the Corps can and should do better, and should limit
their new regulations to features that are actually documented by substantial evidence to
be “waters” in some scientifically meaningful sense. (p. 2-3)

Agency Response: See Summary Response and Technical Support Document for
a summary of the legal and scientific basis for the final rule. The final rule was
developed to increase CWA program predictability and consistency by increasing
clarity as to the scope of “waters of the United States” protected under the Act.
Refer to the “Tributary,” "Significant Nexus Conclusions,” and “Waters and
Features that Are Not Waters of the United States” sections of the proposed rule
and preamble for further information and clarification on tributaries including per
se significant nexus for tributaries, and information on excluded features such as
certain ditches and erosional features. The final rule includes specific
characteristics that a water feature must have in order to meet the definition of
“tributary,” including bed and banks and ordinary high water mark. These
parameters ensure that only certain water features qualify as a tributary and are
jurisdictional by rule. The agencies believe such characteristics indicate sufficient
volume and frequency of flow for a tributary to have a significant nexus to the
downstream (a)(1) to (a)(3) waters. The science demonstrates that all tributaries
have a significant nexus when considered individually or in combination with other
tributaries to the (a)(1) to (a)(3) waters.. The scope of regulatory jurisdiction in this
rule is narrower than that under the existing regulation. Fewer waters will be
defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries. The agencies recognize that there are appropriate
levels of regional variation in implementation of the regulations; however, the
agencies strive for national consistency. The agencies believe the clarity and
certainty provided in the rule will result in further consistency, while still allowing
for regional variation in implementation that may be necessary based on regional
differences in aquatic resources; for example, the ordinary high water mark
regional manuals or the regional supplements to the wetland delineation manual,
both of which are outside the scope of this rulemaking but are related resources.
The ordinary high water mark manuals developed by the Corps provide for the
appropriate indicators to consider when determining the ordinary high water mark
in the field. Such indicators may include breaks in the slope, changes in vegetation,
and changes in the sediment texture and substrate. The manual for the arid West
acknowledges the challenges in identifying the ordinary high water mark in the
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region; however, it provides the applicable indicators in the region to use when
delineating the lateral extent of such waters in the arid West. The Corps will
develop the tools necessary to assist its staff with the jurisdictional determination
process specific to section 404 in the implementation of the final rule to make the
process predictable, efficient, and effective. The initial phase of implementing the
rule will require education and training for agency staff as well as other
stakeholders and the regulated public, which will include regionally-based training
to ensure consistent and efficient implementation of the rule.

Arizona Chamber of Commerce and Industry (Doc. #14639)

12.169 The science underlying this proposal was developed in Eastern states that receive far
more rain and is simply not applicable to the arid West, where hydrologic drainage
conditions are very different. The proposal to extend jurisdiction to all ephemeral
tributaries no matter how small or remote from traditional navigable waters would have a
disproportionate impact on states such as Arizona that have vast areas of desert lands
characterized by sparse vegetation, highly erodible soils, and infrequent, but high
intensity, rain events. These conditions result in numerous erosional features, such as
small dry desert washes and arroyos that crisscross the desert landscape. Although these
erosional features would seldom if ever contribute flow to a traditional navigable water,
the proposed rule appears to suggest that the mere presence of bed and banks and
ordinary high water mark is sufficient evidence of flow to extend jurisdiction to even
ephemeral drainage features in arid landscapes. (p. 2)

Agency Response: See Summary Response and Technical Support Document for
a summary of the legal and scientific basis for the final rule. The final rule was
developed to increase CWA program predictability and consistency by increasing
clarity as to the scope of “waters of the United States” protected under the Act.
Refer to the “Tributary,” "Significant Nexus Conclusions,” and “Waters and
Features that Are Not Waters of the United States” sections of the proposed rule
and preamble for further information and clarification on tributaries including per
se significant nexus for tributaries, and information on excluded features such as
certain ditches and erosional features. The final rule includes specific
characteristics that must have in order to meet the definition of “tributary,”
including bed and banks and ordinary high water mark. These parameters ensure
that only certain water features qualify as a tributary and are jurisdictional by rule.
The agencies believe such characteristics indicate sufficient volume and frequency of
flow for a tributary to have a significant nexus to the downstream (a)(1) to (a)(3)
waters. The science demonstrates that all tributaries have a significant nexus when
considered individually or in combination with other tributaries to the (a)(1) to
(a)(3) waters. The scope of regulatory jurisdiction in this rule is narrower than that
under the existing regulation. Fewer waters will be defined as “waters of the United
States” under the rule than under the existing regulations, in part because the rule
puts important qualifiers on some existing categories such as tributaries. The
agencies recognize that there are appropriate levels of regional variation in
implementation of the regulations; however, the agencies strive for national
consistency. The agencies believe the clarity and certainty provided in the rule will
result in further consistency, while still allowing for regional variation in
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implementation that may be necessary based on regional differences in aquatic
resources; for example, the ordinary high water mark regional manuals or the
regional supplements to the wetland delineation manual, both of which are outside
the scope of this rulemaking but are related resources. The ordinary high water
mark manuals developed by the Corps provide for the appropriate indicators to
consider when determining the ordinary high water mark in the field. Such
indicators may include breaks in the slope, changes in vegetation, and changes in the
sediment texture and substrate. The manual for the arid West acknowledges the
challenges in identifying the ordinary high water mark in the region; however, it
provides the applicable indicators in the region to use when delineating the lateral
extent of such waters in the arid West. The Corps will develop the tools necessary to
assist its staff with the jurisdictional determination process specific to section 404 in
the implementation of the final rule to make the process predictable, efficient, and
effective. The initial phase of implementing the rule will require education and
training for agency staff as well as other stakeholders and the regulated public,
which will include regionally-based training to ensure consistent and efficient
implementation of the rule.

Indiana Cast Metals Association (Doc. #14895.1)

12.170 The proposed rule would impose significant negative impacts on metalcasting operations.
Those limited areas not included in the definition of “waters of the U.S.” (such as the site
of metalcasting operations) are likely to conduct routine activities that could affect the
surrounding “waters of the U.S.” and therefore, be subject to CWA jurisdiction. For
example, moving dirt, mowing grass, applying or using chemicals, storing metals, or
most any industrial activity could result in a potential discharge of a pollutant into a
“water of the U.S.” and trigger the need for a federal permit. This could include water
quality standards, total maximum daily loads (TMDLSs), oil and spill prevention
programs, NPDES permits, stormwater discharges, and dredge and fill permits. (p. 3)

Agency Response: See Summary Response. The rule only provides a definition
for “waters of the U.S.” The rule does not affect the CWA statute in which
authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. such as
NPDES permits, water quality standards or Section 311 requirements which require
authorization. Refer to the exclusions in paragraph (b) of the rule and the preamble
section “Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features such as certain ditches and stormwater
control features. None of the existing procedures, permitting mechanisms, efficient
permitting tools such as general permits, or activity exemptions under Section
404(f)(1) of the Clean Water Act, including certain maintenance activities, will be
modified as a result of this rulemaking; therefore, existing procedures should not be
further complicated by this rule. See 33 CFR 323.2 for further definition on “fill
material” and the “discharge of fill material.”

Golf Course Superintendents Association of America et al. (Doc. #14902)

12.171 As we note, golf course superintendents are required to manage storm and runoff water in
the course of conducting their businesses. The proposed rule will impose federal CWA
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regulation to features that are constructed and used pursuant to other federal, state or
local restrictions or programs. Golf course superintendents also conduct activities and
operations that are likely to cross or impact ephemeral drainages and ditches (i.e., erosion
control, drainage maintenance, agronomic practices) that are likely to cross or impact
these things. In addition, golf course superintendents implement stormwater best
management practices for controlling runoff from adjacent properties or on the golf
course itself (i.e., biological BMPs, and channels for storage, filtration and/or irrigation).

(p. 13)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
certain ditches, stormwater control features, and other types of man-made features.
Stormwater control features that are constructed to convey, treat, or store
stormwater that are created in dry land are excluded. The agencies received many
helpful comments on the proposed rule which resulted in refinement of the final rule
to provide further clarity and certainty to the regulated public. The agencies
modified the final rule from the proposed rule in response to comments received in
order to ensure unintended effects to CWA programs were reduced or eliminated.
None of the existing procedures, permitting mechanisms, efficient permitting tools
such as general permits, or activity exemptions under Section 404(f)(1) of the Clean
Water Act, will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule.

American Foundry Society (Doc. #15148)

12.172 The proposed rule would impose significant negative impacts on metalcasting operations.
Those limited areas not included in the definition of “waters of the U.S.” (such as the site
of metalcasting operations) are likely to conduct routine activities that could affect the
surrounding “waters of the U.S.” and therefore, be subject to CWA jurisdiction. For
example, moving dirt, mowing grass, applying or using chemicals, storing metals, or
most any industrial activity could result in a potential discharge of a pollutant into a
“water of the U.S.” and trigger the need for a federal permit. This could include water
quality standards, total maximum daily loads (TMDLs), oil and spill prevention
programs, NPDES permits, stormwater discharges, and dredge and fill permits. (p. 9)

Agency Response: See Summary Response. The rule only provides a definition for
“waters of the U.S.” The rule does not affect the CWA statute in which
authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. such as
NPDES permits, water quality standards or Section 311 requirements which require
authorization. Refer to the exclusions in paragraph (b) of the rule and the preamble
section “Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features such as certain ditches and stormwater
control features. None of the existing procedures, permitting mechanisms, efficient
permitting tools such as general permits, or activity exemptions under Section
404(f)(2) of the Clean Water Act, including certain maintenance activities, will be
modified as a result of this rulemaking; therefore, existing procedures should not be
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further complicated by this rule. See 33 CFR 323.2 for further definition on “fill
material” and the “discharge of fill material.”

Cooperative Network (Doc. #15184)

12.173 A vast expansion of the Clean Water Act that would result in the additional regulation of
countless acres of farm land and right-of-ways where pesticides are used. The Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA) is a comprehensive and effective
regulatory program that is protective of human health and the environment, including the
oversight of pesticide applications in areas today that would become a WOTUS based on
the proposed changes to the definition. Expanding the definition of a WOTUS will
subject cooperatives to Clean Water Act permitting to use pesticides in these areas that
are currently excluded from Clean Water Act regulation in addition to FIFRA oversight.
This is an unnecessary and wasteful use of private and government resources. (p. 2)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. Many definitions
for the first time are clarified. The agencies note that the final rule provides for
certain categories of waters that are jurisdictional by rule, which will result in a
more efficient process. See the updated Economic Analysis for additional discussion
regarding changes in jurisdiction. The agencies are not affecting permitting
mechanisms under this rule; this rule only defines “waters of the U.S.” under the
Clean Water Act and does not impact any permitting tools, such as general permits.
The agencies disagree that the rule constitutes a vast expansion of the Clean Water
Act. Overall, the scope of regulatory jurisdiction in this rule is narrower than that
under the existing regulation. Fewer waters will be defined as “waters of the United
States” under the rule than under the existing regulations, in part because the rule
includes provisions for a number of excluded waters, some of which are excluded by
rule for the first time. For further discussion of exclusions, see summary responses
for Topic 6.2: Excluded ditches and Topic 7: Features and waters not jurisdictional.
In addition, the CWA only regulates waters of the U.S., and has no jurisdiction over
uplands. With respect the application of pesticides under NPDES and its
relationship to FIFRA, please see summary response for Topic 12, section 12.3.

Council of Industrial Boiler Owners (Doc. #15401)

12.174 Around the time of this proposal, the federal government also released proposed rules
under the ESA. The ESA prohibits federal government agencies from acting in ways that
cause destruction or modification of habitats critical to a listed species. The two
proposed rules greatly expand the territories that may be classified as critical habitat and
restrict the activities, including permitting of discharges, that the government may
undertake that would result in adverse modification of habitats.

The ESA rules and the waters of the US rule, combined, will result in greater jurisdiction
over water and increased likelihood of ESA restrictions. With more federal jurisdiction
over waters, the Agencies will need to consult with the Fish and Wildlife Services and the
National Marine Fisheries Services (FWS and NMFS) when issuing permits. This could
create additional delay in the permitting process and could result in permit denials and/or
restrictions. At a time when many state and local agencies are facing resource constraints
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in the implementation of their environmental and natural resource conservation programs,
this proposed rule imposes additional administrative burdens on states. Complicating
regulatory implementation at state and local agencies directly affects CIBO members by
slowing the deployment of projects at their facilities. Slowing permitting and projects —
particularly where the projects will have de minimis environmental impact — disserves the
public, which benefits from CIBO members’ contribution to the local, state, and regional
economies. (p. 6)

Agency Response: See Summary Response. The ESA rulemaking is beyond the
scope of this rule. The final rule was developed to increase CWA program
predictability and consistency by increasing clarity as to the scope of “waters of the
United States” protected under the Act. Definitions of certain terms are provided
for the first time (e.g. tributary), or are further clarified (e.g. adjacent). The final
rule provides for certain categories of waters that are jurisdictional by rule, which
will result in a more efficient process. See the updated Economic Analysis for
additional discussion. The Corps will develop the tools necessary to assist its staff
with the jurisdictional determination process specific to section 404 in the
implementation of the final rule to make the process predictable, efficient, and
effective. See the updated Economic Analysis for additional discussion regarding
changes in jurisdiction. While it is the responsibility of the Corps as the agency
evaluating permit applications under section 404, to determine if Endangered
Species Act and the National Historic Preservation Act requirements are being met,
there are cases where these laws or other federal, state or local laws may still
require review absent a CWA action. The 404 permit action does not remove the
requirement to get other permits, if required by law. Obtaining a jurisdictional
determination from the agencies does not trigger Section 7 of the Endangered
Species Act, a federal action does, such as a section 404 permit decision. However,
private landowners are also required to comply with Section 10 of the Endangered
Species Act absent a federal action. The agencies work to ensure this compliance
with other federal laws is completed in the most efficient and effective manner, and
may include programmatic agreements or local operating procedures to streamline
the process.

Idaho Association of Commerce & Industry (Doc. #15461)

12.175 With changes in jurisdictional determinations, additional permitting may be required at
mine sites relating to Section 311 oil spill prevention and response program; Section 401
state water quality certification process; Section 402 NPDES permit program; Section
404 permit program for the discharge of dredged or fill material into navigable waters
and Section 303 requiring the application of water quality standards to these other waters.

(p. 8)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. Definitions of
certain terms are provided for the first time (e.g. tributary), or are further clarified
(e.g. adjacent). The final rule provides for certain categories of waters that are
jurisdictional by rule, which will result in a more efficient process. See the updated
Economic Analysis for additional discussion. The rule only provides a definition for
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“waters of the U.S.” The rule does not affect the CWA statute in which
authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. such as
NPDES permits, water quality standards or Section 311 requirements which require
authorization. None of the existing procedures, permitting mechanisms, efficient
Section 404 permitting tools such as general permits, or activity exemptions under
Section 404(f)(1) of the Clean Water Act, will be modified as a result of this
rulemaking; therefore, existing procedures should not be further complicated by
this rule.

12.176 Increased permitting includes monitoring, reporting, and mitigation requirements, such as
additional water treatment or, as is often the case, avoiding the jurisdictional area (e.g.
cancel or move a construction project to avoid CWA issues). (p. 8)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion regarding changes in jurisdiction and potential
costs/benefits associated with all CWA programs. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. Definitions of
certain terms are provided for the first time (e.g. tributary), or are further clarified
(e.g. adjacent). The final rule provides for certain categories of waters that are
jurisdictional by rule, which will result in a more efficient process.

McPherson Law Firm, PC (Doc. #16397)

12.177 (...) different Army Corps of Engineers districts interpret and apply the current rule
differently. In my opinion, the proposed rule would not bring consistency to its
application among these different corps districts, and in my opinion, it should. (p. 1)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. Definitions of
certain terms are provided for the first time (e.g. tributary), or are further clarified
(e.g. adjacent). The final rule provides for certain categories of waters that are
jurisdictional by rule, which will result in a more efficient process. See the updated
Economic Analysis for additional discussion. There are appropriate levels of
regional variation in implementation of the regulations; however, the agencies strive
for national consistency. This appropriate regional variation can make it appear
that there are inconsistencies in program execution. The rule aims to reduce any
inappropriate inconsistencies and provide a bright line of clarity for the agencies,
state partners, and the regulated public. The agencies believe the clarity and
certainty provided in the rule will result in further consistency, while still allowing
for regional variation in implementation that may be necessary based on regional
differences in aquatic resources; for example, the ordinary high water mark
regional manuals or the regional supplements to the wetland delineation manual,
both of which are outside the scope of this rulemaking but are related resources.

12.178 In determining waters of the US in specific instances, | strongly recommend that those
processes be the same for both the US COE and the EPA. Deadlines to make
determinations should be identical between agencies, as well as safe harbors, so that the
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regulated party is not subjected to uncertainty and risk of being penalized. | recommend
the agencies revise the Memorandum of Understanding between them regarding CWA
determinations, to provide identical protection to regulated parties. (p. 2)

Agency Response: See Summary Response. The final rule was developed to
increase CWA program predictability and consistency by increasing clarity as to the
scope of “waters of the United States” protected under the Act. The agencies
understand that the definition of “waters of the U.S.” applies to all CWA programs.
The agencies modified the final rule from the proposed rule in response to
comments received in order to ensure unintended effects to those other CWA
programs were reduced or eliminated. The agencies are developing guidance to
facilitate effective, consistent, and efficient implementation of the final rule once it
becomes effective. The agencies strive to achieve consistency across the country in
all districts and regions in application of the rule for jurisdictional determinations.
The agencies also recognize that there are variations that occur in geography,
hydrology, climate, etc., which affect jurisdictional determinations. The initial
phase of implementing the rule will require education and training for agency staff
as well as other stakeholders and the regulated public. This training and outreach
will be regionally-based to ensure appropriate consideration is given to ecoregional
variation and to ensure consistent and efficient implementation of the rule. The
tools necessary to assist with the jurisdictional determination process in the
implementation of the final rule will be developed in order to make the process
predictable, efficient, and effective. Certain Corps guidance documents,
memorandums, etc., may require revisions or may be rescinded based on the final
rule. Such documents will be identified by the Corps and appropriate action will be
taken after the final rule is effective. The Corps will post public notices to ensure
widest dissemination possible when changes occur.

Association of Equipment Manufacturers (Doc. #16901)

12.179 AEM members are required to manage storm and runoff water in the course of
conducting their businesses. The proposed rule will impose federal CWA regulation to
features that are constructed and used pursuant to other federal and state regulatory
programs. AEM members also conduct activities and operations that are likely to cross
or impact ephemeral drainages and ditches. The agencies should meet with stakeholders
and federal and state regulatory agencies to fully understand the implications on other
federal and state regulatory programs and revise the rule to avoid duplication and
conflicting requirements. (p. 4)

Agency Response: See Summary Response. Refer to the exclusions in paragraph
(b) of the rule and the preamble section “Waters and Features that Are Not Waters
of the United States” for further information regarding excluded features such as
certain ditches, stormwater control features, and other types of man-made features.
Stormwater control features that are constructed to convey, treat, or store
stormwater that are created in dry land are excluded. The agencies received many
helpful comments on the proposed rule which resulted in refinement of the final rule
to provide further clarity and certainty to the regulated public. The agencies
modified the final rule from the proposed rule in response to comments received in
order to ensure unintended effects to CWA programs were reduced or eliminated.
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None of the existing procedures, permitting mechanisms, efficient permitting tools
such as general permits, or activity exemptions under Section 404(f)(1) of the Clean
Water Act, will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule. The agencies recognize
the importance of public input on the content of the rule. The agencies adequately
allowed for such input through public participation in the notice and comment
rulemaking process and the proposed rule was disseminated to the widest audience
possible. The public notice comment period was extended twice to ensure sufficient
time for comment by all interested parties. Additional outreach efforts were
extensive and included over 400 meetings nationwide with states, small businesses,
farmers, academics, miners, energy companies, counties, municipalities,
environmental organizations, other federal agencies and many others. The agencies
believe the final rule will increase CWA program predictability and consistency by
increasing clarity as to the scope of “waters of the United States” protected under
the Act.

Water Advocacy Coalition (Doc. #17921.1)

12.180 The proposed rule applies the new definition of waters of the United States throughout all
CWA programs, and will result in fundamental changes to those programs. The agencies
have not considered the implications of this application. (p. 14)

Agency Response: See Summary Response and the Technical Support Document.
See the updated Economic Analysis for additional discussion regarding changes in
jurisdiction and consideration of the costs/benefits for all Clean Water Act
programs. The agencies understand that the definition of “waters of the U.S.”
applies to all CWA programs. However, the rule only provides a definition for
“waters of the U.S.” and does not affect the CWA statute in which authorization
may be required for discharges of dredged and/or fill material into waters of the
U.S., or other activities in jurisdictional waters of the U.S. such as NPDES permits,
water quality standards, or Section 311 requirements which require authorization.
The agencies modified the final rule from the proposed rule in response to
comments received in order to ensure unintended effects to those other CWA
programs were reduced or eliminated. The Corps will develop the tools necessary to
assist its staff with the jurisdictional determination process specific to section 404 in
the implementation of the final rule to make the process predictable, efficient, and
effective. The agencies have thoroughly considered the implications of the final rule
on all of the CWA programs that rely on this definition, and the agencies, states and
tribes responsible for implementing CWA regulations. The agencies disagree that
the rule will result in fundamental changes to the CWA programs, and the rule does
not change the existing regulatory requirements for the CWA permit programs.
The scope of regulatory jurisdiction in this rule is narrower than that under the
existing regulation. Fewer waters will be defined as “waters of the United States”
under the rule than under the existing regulations, in part because the rule puts
important qualifiers on some existing categories such as tributaries and adjacent
waters, and includes provisions for a number of excluded waters, some of which are
excluded by rule for the first time. See the Economic Analysis document for further
information about economic considerations for each program.
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12.181 The agencies have stated that the proposed rule is necessary because “[t]he lack of clarity
in Clean Water Act protection has made enforcement of the law difficult in many
cases.”®! Again, this justification for the proposed rule was discussed in the agencies’
outreach on the proposed rule, but not in the rule itself. And EPA “has struggled to
identify specific examples of waters and wetlands that have not been protected as a result
of confusion over the scope of the Clean Water Act . .. .”* Indeed, if the agencies are
finding it difficult to point to specific factual instances involving specific drainage
features, showing that a point source discharge into one feature is actually making it to a
down-gradient water of the United States,”® how can the agencies make a categorical
finding of jurisdiction that the same feature has a significant nexus to traditional
navigable waters, as they have done in the proposed rule? It is difficult to understand
how the proposed rule’s categorical assertions that all tributaries and adjacent waters
have a significant nexus are anything more than “speculative” findings, when in the
enforcement cases the agencies reference, the government could not present empirical
evidence that such features have a significant nexus to downstream waters.** (p. 21)

Agency Response: See Summary Response. Refer to Technical Support
Document for a summary of the legal and scientific bases for the final rule. See the
“Tributary,” “Adjacent waters,” and “Significant Nexus Conclusions” sections in
the final rule and discussions of tributaries, adjacent waters, and per se significant
nexus determinations for tributaries and adjacent waters in the preamble. Peer-
reviewed scientific literature, case law, regulations, and agency expertise all support
per se jurisdiction of all tributaries and adjacent waters. The agencies received
many helpful comments on the proposed rule which resulted in refinement of the
final rule to provide further clarity and certainty to the regulated public. To be
considered a “tributary” under the final rule, a water feature must demonstrate
both bed/banks and an ordinary high water mark which would distinguish them
from non-jurisdictional features. The agencies believe such characteristics indicate
sufficient volume and frequency of flow for a tributary to have a significant nexus,
individually or in aggregate, to the downstream (a)(1) to (a)(3) waters. The final
rule has further refined the “neighboring” definition to provide additional clarity
and “bright lines.”

2L EPA, Waters of the United States Proposed Rule Website, http://www2.epa.gov/uswaters (then go to “Why do a
Rulemaking >Enforcement of the law has been challenging” hyperlink) (last visited Oct. 29, 2014) (citing examples
in Lake Blackshear, Georgia, and San Pedro River, Arizona). (Doc. #17921.1, p. 21)

22 Bridget DiCosmo, EPA Struggles to Identify Cases to Bolster Rule Defining Water Law’s Reach, InsideEPA (May
22, 2014), available at http://insideepa.com/201405222471692/EPA-Daily-News/Daily-News/epastruggles-to-
identify-cases-to-bolster-rule-defining-water-laws-reach/menu-id-95.html. (Doc. #17921.1, p. 21)

28 Although EPA has cited two examples of enforcement actions where EPA found it too costly and time intensive to
prove that the water was subject to CWA jurisdiction, see Watershed Academy Webcast Transcript, at 4-5, the fact
that it was challenging for the agencies to put together the evidence to prove that the features were jurisdictional
does not warrant expanding the scope of jurisdiction. Simply because asserting categorical jurisdiction over all wet
features would make enforcement easier for the agencies does not mean that it is within the bounds of the agencies’
CWA authority.

2 See EPA, Waters of the United States Proposed Rule Website, http:/www2.epa.gov/uswaters (then go to “Why do
a Rulemaking >Enforcement of the law has been challenging” hyperlink) (last visited Oct 29, 2014) (citing
examples in Lake Blackshear, Georgia, and San Pedro River, Arizona). (Doc. #17921.1, p. 21)
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12.182 It is not surprising that EPA has struggled to find examples of waters and wetlands that
have not been protected under the current CWA regulations because the CWA already
provides a wide array of protections against the type of “midnight dumping” that the
agencies are claiming to address through the proposed rule. The CWA contemplates all
waters, including ditches (some as waters of the United States, some as point sources,
some as collecting runoff), would be addressed differently by different actors with
different tools — e.g., permits for point source discharges, permits for discharge of
dredged or fill material, and basic planning by state and local agencies for nonpoint
source runoff. The discharge of pollutants, fill, and oil or hazardous substances to waters
of the United States, whether direct or indirect, is already illegal and enforceable under
the CWA.%® As the plurality noted in Rapanos, “the discharge into intermittent channels
of any pollutant that naturally washes downstream likely violates § 1311(a), even if the
pollutants discharged from a point source do not emit “directly into’ covered waters, but
pass ‘through conveyances’ in between.” Rapanos, 547 U.S. at 743 (Scalia, J., plurality).
The agencies do not need to call such conveyances waters of the United States to protect
these features against such discharges of pollutants. The agencies have other ways to
protect remote waters.?® Indeed, the preamble recognizes the other regulatory
mechanisms available under the CWA.?" Moreover, many States and local governments
have robust water quality programs. In addition, discharges to land are already regulated
under the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. 8 6901 et seq.,
and state hazardous waste laws, such as the California Health and Safety Code § 25100 et
seg. The agencies do not need to treat all waters and features on a landscape as waters of
the United States to protect them, much less to protect the traditional navigable waters
(“TNWSs”) that are the focus of the Act. (p. 22)

Agency Response: See Summary Response. Refer to Technical Support
Document for a summary of the legal and scientific bases for the final rule. The
goal of the CWA is to protect the chemical, physical, and biological integrity of our
nation’s waters. The agencies have been implementing this mission since the
inception of the CWA. The additional costs that may be incurred as a result of the
rule were taken into account during its formulation; however, the updated
Economic Analysis indicates the benefits of the rule outweigh any associated costs
placed on the regulated public and on the agencies themselves. The scope of
regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
gualifiers on some existing categories such as tributaries. Refer to the final rule
language and preamble for categories of jurisdictional waters as well as excluded
waters. Refer to the exclusions in paragraph (b) of the rule and the preamble
section “Waters and Features that Are Not Waters of the United States” for further
information regarding excluded features such as certain ditches and stormwater
control features. The agencies believe the exclusions in the rule are comprehensive

> See 33 U.S.C. §§ 1311(a), 1321, 1342, 1344,

% See e.g., 33 U.S.C. §§ 1342 (National Pollutant Discharge Elimination System); 1321 (Oil and Hazardous
Substance Liability).

2779 Fed. Reg. at 22,191 n.5.

132



Clean Water Rule Response to Comments — Topic 12: Implementation Issues

and note that the exclusions are applicable to all Clean Water Act programs. None
of the existing procedures, permitting mechanisms, efficient permitting tools such as
general permits, or activity exemptions under Section 404(f)(1) of the Clean Water
Act will be modified as a result of this rulemaking; therefore, existing procedures
should not be further complicated by this rule. The agencies recognize that the state
and local governments have well-defined and long-standing relationships in
implementing affected CWA programs and these relationships will not be altered.
This action will not have substantial direct effects on the states, on the relationship
between the national government and the states, or on the distribution of power and
responsibilities among the various levels of government. The agencies are not
restricting the states’ efforts in developing or implementing statewide permits under
CWA programs as a result of the rule.

12.183 States must set WQS for waters of the United States.”® States typically develop WQS for
general categories of waters, which may or may not cover the features and waters that are
newly jurisdictional under the proposed rule. As a result of the rule, each State will be
required to determine whether features previously not considered waters of the United
States are now in fact waters of the United States, and then they must make assessments
as to what, if any, existing WQS are applicable. Performing these tasks is very expensive
and time-consuming.?

If States rely on their existing WQS for the newly jurisdictional features, they will have
to employ similar uses and criteria to protect features that were not intended to be
protected under those uses or criteria (e.g., a State could have to apply uses and criteria
they set for “lakes” to newly jurisdictional ditches or industrial ponds for lack of a more
applicable existing category). On the other hand, if States do not want to rely on existing
State WQS, then they will have to develop new WQS for these types of features. This
process would require baseline data gathering to determine appropriate uses for these
newly jurisdictional features. The more waters that potentially are jurisdictional, the
greater the costs to the States. For example, the proposed rule’s assertion of jurisdiction
over all waters within a floodplain or riparian area means that numerous features and
waters that were previously considered isolated (and therefore not waters of the United
States) would now be waters of the United States. All of these areas would need to be
analyzed and addressed by States under the WQS/TMDL program.

A complete analysis of the impact of the proposed rule on the WQS program is even
more critical in light of EPA’s proposed rule entitled Water Quality Standards
Regulatory Clarifications,® (“WQS Rule”). The WQS Rule (if finalized as proposed)

%8 40 C.F.R. § 131.3(i).

29 With respect to the section 303 WQS/TMDL program, after acknowledging that States and tribes incur costs
developing, monitoring, and assessing WQS and TMDLs, the agencies state that it is their position that “an
expanded assertion of jurisdiction would not have an effect on annual expenditures.” Economic Analysis at 6; see
also id. at 25 (describing the impact to the section 303 program as “cost neutral”). To support that conclusion, the
agencies assert that States typically only develop WQS for general categories of waters, which currently cover the
types of waters that would be jurisdictional under the proposed rule and which would not change. The agencies go
on to concede that what could “change is whether or not those standards apply.” 1d. at 6. This concession
undermines the agencies’ conclusion that the impact of the proposed rule would be cost neutral.

% 78 Fed. Reg. 54,518 (Sept. 4, 2013)
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would, among other things, create a rebuttable presumption that the highest uses specified
in section 101(a)(2) (i.e., fishable, swimmable) of the CWA are attainable uses for any
waters of the United States by default, thereby forcing State and tribal regulators to prove
otherwise should they believe it appropriate. To rebut the presumption, a State must
perform a burdensome use attainability analysis for waters it does not believe can meet
the “fishable, swimmable” goal. Such a showing would create significant additional
costs for States and tribes, assuming they would be unwilling to capitulate to the
rebuttable presumption.®* Given that the proposed rule seeks to encompass ephemeral
streams and all manner of ditches not subject to the limited exclusions (as discussed
above), the proposed rule in concert with the WQS Rule dramatically will increase
WQS/TMDL program costs for States and tribes. None of this is discussed or evaluated
by the agencies.

By way of example, under Kansas state law, ephemeral streams are not “classified”
waters because the State “finds it wholly unnecessary and wasteful of limited state
program resources to set WQS, issue wastewater permits, assess impairment, and develop
TMDLs for surface drainage features that may have flowing or standing water no more
than a few days each year.”*? EPA has approved Kansas’s WQS, which do not designate
uses or assign water quality criteria for ephemeral streams.®® If, as proposed, ephemeral
drainages are now considered waters of the United States, Kansas estimates an increase
from 30,620 stream miles to 134,338 stream miles for which the State must set WQS and
comply with other CWA requirements.®* As the maps in Exhibit 9 demonstrate, that
increase is dramatic.*

CWA section 305(b) requires States to submit a water quality report biennially that
includes a description of the water quality of all waters of the United States in the State
and an analysis of the extent to which they meet water quality goals. And under section
303(d), States are required to develop lists of impaired waters (waters that are too
degraded to meet the WQS set by the State). For impaired waters, States must develop
TMDLs, which are calculations of the maximum amount of a pollutant that a waterbody
can receive and still safely meet WQS.*® Any increase in jurisdictional waters for which
WQS are developed necessarily triggers greater costs for States and tribes to monitor and
assess whether these newly jurisdictional waters are meeting WQS.*” Assuming they are
not, the TMDL development progress is triggered at even greater costs.

*! This is to say nothing of the additional costs the WQS Rule’s highest attainable use showing will compel.

%2 See Comments of the Honorable Sam Brownback, Governor of Kansas, on EPA and Army Corps of Engineers
Guidance Regarding the Identification of Waters Protected by the Clean Water Act, Docket ID No. EPAHQ-OW-
2011-0409 (July 14, 2011) (attached hereto as Exhibit 16).

% |etter from Leo J. Alderman, EPA, Director, Waters, Wetlands, and Pesticides Division, to Roderick L. Bremby,
Secretary, Kansas Department of Health and Environment (Nov. 3, 2003). (Doc. #17921.1, p. 80)

% See Exhibit 9.

% See id. at 11-12.

%40 C.F.R.§130.7.

%" The agencies’ suggestion that the TMDL process is cost neutral because EPA allows States and tribes to prioritize
TMDL development and to develop TMDLs over time is misplaced. See Economic Analysis at 6. Prioritization and
delay do not neutralize or somehow lessen the impact of additional costs — they only shift those costs to the future,
which generally would result in the necessary activities costing more. Similarly unsupportable is the agencies’
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As an example, the park ditch in Pinellas County, Florida, discussed and pictured in
Exhibit 17, which provides no environmental or human benefits other than flood control,
is not now considered to be a water of the United States, but would be under the proposed
rule.®® As noted above, EPA’s WQS Rule would establish a presumption that the
attainable use for this ditch is “fishable, swimmable unless the State conducts an
expensive and time-consuming scientific analysis to demonstrate that attaining that use is
infeasible. Assuming the State did not have the resources to rebut the presumption, it
could be forced to develop a TMDL for this ditch. Using current TMDLSs for nitrogen
and phosphorous as a gauge, the Florida Stormwater Association estimates that the cost
to attain hypothetical “fishable, swimmable” uses in the ditch would be $31,351,460.
While this example may seem extreme, it unfortunately falls comfortably with the scope
of the proposed rule when viewed in light of other CWA program requirements.

In addition to flawed rulemaking, the agencies’ casual dismissal of the impacts the
proposed rule on States and their WQS/TMDL programs is troubling. The proposed
rule’s expanded waters of the United States definition would require the States to expend
significant resources to satisfy its WQS/TMDL obligations, thereby straining the States’
already limited resources. This process would require needless expenditure of large
amounts of the public’s tax dollars on newly jurisdictional features, such as ditches and
ephemeral drainages, with little or no environmental benefit.

In addition to increased costs to comply with WQS and TMDL requirements, States and
regulated entities would also be more vulnerable to third party litigation under the
proposed rule. For example, in 2007, pursuant to a settlement agreement, the State of
Missouri and EPA agreed that Missouri was not required to set WQS for its ephemeral
waters. Despite EPA’s approval, Missouri later had to defend its WQS against a third
party. A group filed a citizen suit challenging Missouri’s WQS, arguing that the
standards did not meet the requirements of the CWA because they failed to designate
uses and set water quality criteria for all of Missouri’s waters.*® The agencies and States
face similar threats of litigation based on the additional WQS/TMDL obligations that the
proposed rule will trigger. (p. 79-81)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion. Refer to the exclusions in paragraph (b) of the rule and
the preamble section “Waters and Features that Are Not Waters of the United
States” for further information regarding excluded features such as ditches,
stormwater control features, wastewater recycling features, and water-filled
depressions created in dry land. Refer to the “Tributary” section of the proposed

suggestion that in order to comply with the section 305 monitoring and report requirements, States and tribes
typically just set a stagnant budget to implement these programs and then make do as best they can by continuing to
spread scarce resources even thinner. Id. at 6-7. Even if this were true, it does nothing to change the fact that
expanding CWA jurisdiction greatly impacts the scope of these programs and the costs of States and tribes meeting
their obligations (particularly monitoring and reporting obligations). The agencies have failed to assess the impact of
the proposed rule on these programs.

% See Florida Stormwater Association, Proposed Regulations on Waters of the United States: Preliminary Analysis,
(attached hereto as Exhibit 17).

¥ Missouri Coal. for the Env’t v. Jackson, No. 10-04169 (W.D. Mo. Feb. 16, 2012) (suit was filed against EPA and
the State of Missouri intervened to defend its WQS).
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rule and preamble for further information and clarification on tributaries. The
final rule includes specific characteristics that must be met in order to meet the
definition of “tributary,” including bed and banks and ordinary high water mark.
Refer to the “Adjacent Waters” section of the proposed rule and preamble for
further information and clarification on the use of floodplain information in making
determinations of jurisdiction based on adjacency. The agencies are not affecting
permitting mechanisms under this rule; this rule only defines “waters of the U.S.”
under the Clean Water Act and does not impact any CWA permitting mechanisms,
such as general permits or other applications of waters of the U.S. under the CWA.

American Society of Civil Engineers (Doc. #19572)

12.184 The American Society of Civil Engineers (ASCE) encourages Congress to reauthorize
the Clean Water Act to protect our nation’s waters and the beneficial use of those waters.
The reauthorized Clean Water Act should:

e Aggressively address non-point sources of pollution from watersheds and point-
source pollution from sanitary sewer overflows, combined sewer overflows, and
storm sewer discharges.

e Address regulatory and best-practices guidelines to ensure a sustainable,
comprehensive, cross media, and holistic approach to the protection of the
nation’s waters.

e Allow sustainable watershed management approaches that integrate water
quantity and quality.

e Utilize the latest tools to develop regulations that are scientifically grounded, cost-
effective, site appropriate, and flexible in providing for the use of innovative
practices in protecting the beneficial uses of the nation’s water, and flexible
enough to allow innovative practices and means to achieve these goals.

e Provide meaningful information to the public about water quality in their
communities.

e Include sunset provisions in regulations to ensure that existing regulations are
reviewed and revised periodically. (p. 7)

Agency Response: See Summary Response. The rule only provides a definition
for “waters of the U.S.” The rule does not affect the CWA statute in which
authorization may be required for discharges of dredged and/or fill material into
waters of the U.S., or other activities in jurisdictional waters of the U.S. such as
NPDES permits, water quality standards, or Section 311 requirements which
require authorization. None of the existing procedures, permitting mechanisms,
efficient permitting tools such as general permits, or activity exemptions under
Section 404(f)(1) of the Clean Water Act will be modified as a result of this
rulemaking; therefore, existing procedures should not be further complicated by
this rule; this rule only defines “waters of the U.S.” under the Clean Water Act.
Congressional reauthorization, best management practices, watershed management
approaches, innovative practices, and sunset provisions are outside of the scope of
the rulemaking effort.
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Minnkota Power Cooperative, Inc. (Doc. #19607)

12.185 As an electric utility, Minnkota can only conclude that this Proposed Rule will provide
the Agencies with more options to use in determining whether or not federal jurisdiction
and control of a given water body of feature is warranted. The Agencies authority to
apply jurisdiction appears to be limitless. As a result of this proposal, most of the Red
River Valley in North Dakota and Minnesota could possibly be designated as a wetland
subject to the rule. This is of grave concern to us as NWP 12 may not be able to be used
due to its size limitations. When emergency restoration of a transmission line is needed
as a result of storm damage, the last thing we want to wait for is a permit. As a result,
Minnkota could potentially be subject to increased enforcement, over-reaching permitting
requirements, and untimely delays, resulting in additional expenditures of time and
monetary resources. (p. 2)

Agency Response: See Summary Response. None of the existing procedures,
permitting mechanisms, efficient permitting tools such as general permits, or
activity exemptions under Section 404(f)(1) of the Clean Water Act will be modified
as a result of this rulemaking; therefore, existing procedures should not be further
complicated by this rule. The definition of wetland and the wetland delineation
manuals are also outside the scope of this rulemaking effort and are not affected by
the final rule. The final rule was developed to increase CWA program
predictability and consistency by increasing clarity as to the scope of “waters of the
United States” protected under the Act. The agencies note that the final rule
provides for certain categories of waters that are jurisdictional by rule, which will
result in a more efficient process. See the updated Economic Analysis for additional
discussion on predicted changes in jurisdiction. The Corps regulations define an
“emergency” under the nationwide permit program as “a situation which would
result in an unacceptable hazard to life, a significant loss of property, or an
immediate, unforeseen, and significant economic hardship if corrective action
requiring a permit is not undertaken within a time period less than the normal time
needed to process the application under standard procedures.” In emergency
situations, Corps Division Engineers, in coordination with the Corps District
Engineers, are authorized to approve special processing procedures to expedite
permit issuance. The Corps also uses alternative permitting procedures, such as
general permits and letters of permission, when appropriate, to expedite processing
of permit applications for emergencies. The Corps emergency permitting
procedures can be found in 33 CFR 325.2(e). Certain nationwide permits do not
require pre-construction notification and such activities can be completed without
notification as long as they comply with the terms and conditions of such permits.
In addition, certain discharges of dredged and/or fill material are exempt from
regulation under section 404(f)(1)(B) under the Clean Water Act that are “for the
purpose of maintenance, including emergency reconstruction.”

Lundell Construction Company, Inc. (Doc. #2627)

12.186 If the NRCS is required to do the engineering and layout for maintenance of the
waterways and terraces, there may be more erosion and pollution caused by the backload
of work that the agency has already at this time. There is not enough trained and
experienced engineers knowledgeable enough to engineer every conservation project or
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drainage project which are being done today and every day. The current rules and
regulations are sufficient for the soil and water maintenance and improvements. (p. 1)

Agency Response: See Summary Response. NRCS wetland determinations are
completed for a different purpose than the Clean Water Act, but are often reviewed
when determining jurisdiction for the Clean Water Act. Only the EPA and the
Corps, as well as applicable states and tribes, have authority to determine
jurisdiction under the Clean Water Act. See the memorandum dated February
2005 entitled, “Guidance on Conducting Wetland Determinations for the Food
Security Act of 1985 and Section 404 of the Clean Water Act,” for further
information. The agencies will continue to minimize duplication where possible
while recognizing the differences in the purpose and statutory language of the laws.
None of the existing procedures, permitting mechanisms, efficient permitting tools
such as general permits, or activity exemptions under Section 404(f)(1) of the Clean
Water Act will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule. The rule does not
address soil and water maintenance and improvements thus this comment is outside
of the scope of the rule.

Kolter Land Partners and Manatee-Sarasota Building Industry Association (Doc. #7938)

12.187 Impermissibly and Unnecessarily Expands Federal Jurisdiction: Despite the Agencies’
claims that this rule is narrower in scope than existing regulations, the proposed rule
contains changes that will expand federal jurisdiction, triggering substantial and
additional expensive and time-consuming permitting and regulatory requirements while
delivering minimal environmental benefit. (p. 2)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion on predicted changes in jurisdiction. The final rule was
developed to increase CWA program predictability and consistency by increasing
clarity as to the scope of “waters of the United States” protected under the Act. The
scope of regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
gualifiers on some existing categories such as tributaries. None of the existing
procedures, permitting mechanisms, efficient permitting tools such as general
permits, or activity exemptions under Section 404(f)(1) of the Clean Water Act will
be modified as a result of this rulemaking; therefore, existing procedures should not
be further complicated by this rule. The rule is not designed to subject entities of
any size to any specific regulatory burden. Rather, it is designed to clarify the
statutory scope of the “waters of the U.S.,” consistent with Supreme Court
precedent.

12.188 Creates and Exacerbates Regulatory Confusion: The proposal’s ambiguous terms, ill-
defined limits, and assertion of federal jurisdiction over waters that exhibit little or no
connection to traditional navigable waters will only create more, not fewer questions.
The Agencies’ claim that the proposed rule creates clarity and certainty is a fallacy
because it only does so by illegally asserting jurisdiction over every possible wet feature.

(p. 3)
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Agency Response: See Summary Response and the Technical Support Document.
The final rule was developed to increase CWA program predictability and
consistency by increasing clarity as to the scope of “waters of the United States”
protected under the Act. The agencies note that the final rule provides for certain
categories of waters that are jurisdictional by rule, which will result in a more
efficient process. The agencies disagree that the rule would result in the assertion of
jurisdiction over every wet feature. Refer to the exclusions in paragraph (b) of the
rule and the preamble section “Waters and Features that Are Not Waters of the
United States” for further information regarding excluded waters and features. The
scope of regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
qualifiers on some existing categories such as tributaries. The agencies believe this
rule is appropriate in light of regulations, science, and case law. None of the existing
procedures, permitting mechanisms, efficient permitting tools such as general
permits, or activity exemptions under Section 404(f)(1) of the Clean Water Act will
be modified as a result of this rulemaking; therefore, existing procedures should not
be further complicated by this rule. The definition of wetland and the wetland
delineation manuals are also outside the scope of this rulemaking effort and are not
affected by the final rule.

North Houston Association, et al. (Doc. #8537)

12.189 There has been a sea change in the approach to drainage and storm water management in
the Houston area over the past several years. Houston is known as the Bayou City. The
City, Harris County, and the drainage districts with authority over development in this
region have begun to embrace a wide variety of low impact and green infrastructure as
the best method to accommodate drainage. Houston has awoken to the fact that being the
Bayou City gives it a unique corridor system for a wide range of desirable urban and
suburban uses that both relies upon and promotes better water quality. Contemporary
land development activities often produce storm water releases from the developed
property that are better from a chemical and physical effect on the watershed than the
vacant or undeveloped property condition. The goal of the CWA is to protect the
chemical, physical, and biological integrity of the navigable waters. We must beware of
a situation where by an overbroad assertion of the federal reach actually undermines the
goals of the CWA and progress made in active water quality projects in the Houston
region.

Certainly, throughout the Houston region this would be the result of the proposed rule.
This must not be ignored, the steps — even for the simplest Nationwide Permit — are
numerous, and the total time required must be counted in months in the best cases. Much
of the drainage system is the responsibility of the public entities that must operate
efficiently on the public resources. The continuing move to natural floodplains, with
created tributaries utilizing techniques such as bio filter and bioswales, would then create
under the proposed rule “navigable waters” for all future purposes, including
maintenance or modifications. As a result of this proposed jurisdiction expansion, the
green initiatives will come to a screeching halt. This is inherent given the realistic
resources available to local governments.
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Furthermore, we believe that the resulting land use patterns as affected by the proposed
rule will ultimately not create a significant positive result on water quality for two
reasons. First, land uses will default to conventional land planning practices (with storm
water Best Management Practices), away from green approaches and habitat oriented
features. Second, an avoidance scenario causes wetlands to be developed around
(avoided) and almost completely isolated and removed from ecosystem. As a result,
inclusion of isolated wetlands into the regulatory fold does not provide any appreciable
benefit to the ecosystem or the public. So, either way, the functions and values of the
wetlands, as theorized by the arguments in the rule making, are lost after a great expense
of time and money.

The Environmental Protection Agency (EPA) should demonstrate how expansion of
federal jurisdiction will significantly improve water quality when the rule is applied to
the typical WGCP setting. The EPA should also demonstrate the real cost of the
incremental water quality improvements (if any) from expansion of the jurisdictional
reach into the WGCP. As stated above, we believe that the expansion of jurisdiction into
the upper reaches of tributaries and into the isolated waters will not appreciably improve
water quality of traditional navigable waters (TNW). The EPA should, in concert with
the State and Counties, better refine and implement storm water quality processes,
practices and procedures that are implemented under Section 402 of the CWA. We feel
that the storm water program represents a better and more effective avenue for achieving
real and affordable improvements to water quality within the contemplated zone of CWA
jurisdiction expansion in the WGCP. (p. 2-3)

regarding excluded features such as ditches, stormwater control
features, and wastewater recycling features. The agencies disagree that the rule
undermines the goal of the CWA or prevents low-impact or green infrastructure
development. Stormwater conveyance features constructed in dry land are excluded
from waters of the U.S. With respect to the jurisdictional status of stormwater
control features, including green infrastructure, please see summary response at
7.4.4.in Topic 7: Features and waters not jurisdictional. The agencies also disagree
that the rule results in jurisdictional expansion. Overall, the scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule puts important qualifiers on some
existing categories such as tributaries and includes provisions for a number of
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excluded waters, some of which are excluded by rule for the first time. For further
discussion of exclusions, see summary responses for Topic 6.2: Excluded ditches and
Topic 7: Features and waters not jurisdictional.

The final rule will not regulate “isolated” waters and wetlands. Certain wetlands
common to the Western Gulf Coastal Plain, Texas coastal prairie wetlands, must be
evaluated in combination when making a case-specific significant nexus
determination because they are “similarly situated,” based on their close proximity
and/or hydrologic connections to each other and the tributary network, their
interaction and formation as a complex of wetlands, their density on the landscape,
and their similar functions.

Land Improvement Contractors of America (Doc. #8541)

12.190 An on-the-ground problem we see with expanded CWA jurisdiction, in addition to
exposure of private landowners to the full force of CWA enforcement, is that current,
voluntary, incentive based practices could fall off the radar. The § 319 NPS Program is
used to increase the utilization of agricultural BMP’s such as buffer strips, conservation
tillage, and nutrient management, as well as to implement low impact development and
stormwater management practices to protect urban water quality. (p. 2)

Agency Response: See Summary Response. The agencies are not affecting
permitting mechanisms under this rule; this rule only defines “waters of the U.S.”
under the Clean Water Act and does not impact any permitting tools, such as
general permits. Refer to the exclusions in paragraph (b) of the rule and the
preamble section “Waters and Features that Are Not Waters of the United States”
for further information regarding excluded features such as ditches, stormwater
control features, and water-filled depressions created in dry land. Overall, the
scope of regulatory jurisdiction in this rule is narrower than that under the existing
regulation. Fewer waters will be defined as “waters of the United States” under the
rule than under the existing regulations, in part because the rule puts important
qualifiers on some existing categories such as tributaries and includes provisions for
a number of excluded waters, some of which are excluded by rule for the first time.
For further discussion of exclusions, see summary responses for Topic 6.2: Excluded
ditches and Topic 7: Features and waters not jurisdictional. The rule is consistent
with voluntary, incentive-based programs, including the 319 Program, the use of
agricultural BMPs, low-impact development, or other stormwater management
practices.

The Elm Group, Inc. (Doc. #9688)

12.191 Based on the proposed new definition of “waters of the United States” the number of
projects that will require Federal review/permits will increase substantially. The
USACE/EPA should recognize and plan on processing these applications in a manner
that minimizes the impact on the timelines of projects that the US economy relies on to
provide continued growth and employment. (p. 2)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion on predicted changes in jurisdiction. The goal of the CWA
is to protect the chemical, physical, and biological integrity of our nation’s waters.
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The agencies have been implementing this mission since the inception of the CWA.
The additional costs that may be incurred as a result of the rule were taken into
account during its formulation; however, the updated Economic Analysis indicates
the benefits of the rule outweigh any associated costs placed on the regulated public
and on the agencies themselves. The scope of regulatory jurisdiction in this rule is
narrower than that under the existing regulation. Fewer waters will be defined as
“waters of the United States” under the rule than under the existing regulations, in
part because the rule puts important qualifiers on some existing categories such as
tributaries. The agencies believe with the clarity and certainty provided in the rule
that there will be efficiencies gained in making jurisdictional determinations. The
Corps will develop the tools necessary to assist its staff with the jurisdictional
determination process specific to section 404 in the implementation of the final rule
to make the process predictable, efficient, and effective.

Shiels Engineering, Inc. (Doc. #13558)

12.192 We suggest that you let the existing definition stand and leave the application of it to
Licensed Professional Engineers and Professional Geologists (Licensed Professionals) or
those who meet the definition of Environmental Professional in accordance with 40 CFR
8312.10 where each site or facility is assessed individually. The way I read your
proposed rule change, the burden of assessment would be placed on US Environmental
Protection Agency (EPA) or designated/delegated authorities (Agencies) rather than the
Owner/Operator. As a former EPA contractor, | know all too well the challenge of
enforcement and implementation by the Agencies. We at SE believe that the burden of
assessment should remain in the hands of the Property Owner or Operator and not with
the Agencies. (p. 1)

Agency Response: See Summary Response. The goal of the CWA is to protect the
chemical, physical, and biological integrity of our nation’s waters. Consistent with
the regulations, the agencies have been implementing this mission since the
inception of the CWA. Only the EPA and the Corps, as well as applicable states and
tribes, have authority to determine jurisdiction under the Clean Water Act. The
rule is not designed to subject entities of any size to any specific regulatory burden.
Rather, it is designed to clarify the statutory scope of the “waters of the U.S.”,
consistent with science, the existing regulations, and Supreme Court precedent. The
final rule was developed to increase CWA program predictability and consistency
by increasing clarity as to the scope of “waters of the United States” protected under
the Act.

Hawaii Reserves, Inc. (Doc. #14732)

12.193 We understand that expansion of the Agencies’ federal authority under the CWA would
greatly increase the number of construction sites required to obtain building and other
permits, which in turn, would delay or impede construction projects, aggravate the
current backlog of permits, and further slow the process and increase costs causing
project delays. As a proponent of more housing options for Hawaii, including affordable
housing, we are concerned about significant negative market impacts that would result
given even small cost increases due to additional permit requirements — particularly in the
affordable housing sector. Moderate price increases in that sector can have an immediate
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and huge effect on lower income home buyers who are already easily susceptible of being
priced out of the market.

We are also concerned that currently developable State- and privately-owned land in
Hawaii subject to permit requirements may also need to be reclassified as a result of the
proposed rule (to conservation or another lower land classification) which would likely
preclude the owners’ development of such property. (p. 1-2)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion on predicted change in jurisdiction. The rule is not
designed to subject entities of any size to any specific regulatory burden. Rather, it
is designed to clarify the statutory scope of the “waters of the U.S.”, consistent with
Supreme Court precedent. The scope of regulatory jurisdiction in this rule is
narrower than that under the existing regulation. Fewer waters will be defined as
“waters of the United States” under the rule than under the existing regulations, in
part because the rule puts important qualifiers on some existing categories such as
tributaries. The final rule was developed to increase CWA program predictability
and consistency by increasing clarity as to the scope of “waters of the United States”
protected under the Act. The agencies believe this rule is appropriate in light of
regulations, science, and case law. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions under Section 404(f)(1) under the Clean Water Act will be modified as a
result of this rulemaking; therefore, existing procedures should not be further
complicated by this rule. Additionally, the agencies do not have authority to
regulate a landowner’s property. The agencies only have authority to regulate
jurisdictional activities in jurisdictional waters of the U.S. under the Clean Water
Act.

Ames Construction, Inc. (Doc. #17045)

12.194 The EPA and the Corps’ proposed rule would overhaul the fundamental term waters of
the United States for all sections of the Clean Water Act (CWA). The new definitions
would apply to many CWA programs administered by EPA, the Corps and the states,
including Section 303 state water quality standards, Section 311 oil spill prevention
control and countermeasures, Section 401 state water quality certifications, Section 402
National Pollutant Discharge Elimination System (NPDES) discharge permits, and the
Section 404 dredge and fill permit program — as well as various reporting requirements
under the National Contingency Plan for CERCLA and the Oil Pollution Act (OPA).
These programs regulate many types of construction activities across the nation and will
therefore have a direct and significant impact on our operations. The EPA has not
provided any meaningful analysis of the potential for impact on CWA programs other
than the Section 404 program. (p. 1)

Agency Response: See Summary Responses. See the updated Economic Analysis
for additional discussion. The final rule was developed to increase CWA program
predictability and consistency by increasing clarity as to the scope of “waters of the
United States” protected under the Act. Many definitions for the first time are
clarified. The agencies note that the final rule provides for certain categories of
waters that are jurisdictional by rule, which will result in a more efficient process.
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The scope of regulatory jurisdiction in this rule is narrower than that under the
existing regulation. Fewer waters will be defined as “waters of the United States”
under the rule than under the existing regulations, in part because the rule puts
important qualifiers on some existing categories such as tributaries. The agencies
believe this rule is appropriate in light of regulations, science, and case law. The
agencies have thoroughly considered the implications of the final rule on all of the
CWA programs that rely on this definition, and the agencies, states and tribes
responsible for implementing CWA regulations. See the Economic Analysis
document for further information about economic considerations for each program.

Teichert Materials (Doc. #18866)

12.195 Contrary to the claims of the EPA and ACOE, the proposed rule will likely cause more
confusion than clarity. The agencies “categorical” inclusion of all tributaries defined by
an observed “mark” on the landscape and regulation of wetlands and waters adjacent to
tributaries based on “neighboring,” “riparian,” “floodplain” and “shallow subsurface”
connection criteria will make it exceptionally challenging for applicants to know what
areas are regulated and what areas are not. This challenge would impact Teichert
immediately as we identify and attempt to acquire wetland related permits for new
aggregate resources. Without some consistent and fairly certain way of knowing where
and to what extent state and federal agencies will and will not take jurisdiction will create
uncertainties on what resources Teichert should acquire and bring into the permit process.

This uncertainty creates a very serious issue at the State level where the state agencies
attempt to determine what will be covered under a Section 401 Certification and
recommend appropriate mitigation for impacts covered under the 401 regulatory
processes. Nowhere is this more evident than in California where the California Water
Resources Control Board has reacted in recent years to current and past uncertainty over
the scope of federal jurisdiction by moving forward with its own wetland regulations that
may or may not be parallel with EPA and ACOE. Uncertainty in this regard will add
years and extensive costs to the process of authorizing the utilization of new aggregate
reserves.

This uncertainty by all affected stakeholders in the aggregate industry could lead to a
reduction in permitted reserves and a consequential reduction in the ability to support the
infrastructure needs of our communities. This issue cannot be understated for operators
in California where permitted reserves are already at critical lows. (p. 2)

Agency Response: See Summary Response. See the updated Economic Analysis
for additional discussion. The final rule was developed to increase CWA program
predictability and consistency by increasing clarity as to the scope of “waters of the
United States” protected under the Act. Many definitions for the first time are
clarified. The agencies note that the final rule provides for certain categories of
waters that are jurisdictional by rule, which will result in a more efficient process.
The scope of regulatory jurisdiction in this rule is narrower than that under the
existing regulation. Fewer waters will be defined as “waters of the United States”
under the rule than under the existing regulations, in part because the rule puts
important qualifiers on some existing categories such as tributaries. The agencies
believe this rule is appropriate in light of regulations, science, and case law. Refer to
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the “Tributary”, “Adjacent Waters,” and “Case-Specific Waters of the United
States” sections of the proposed rule and preamble for further information and
clarification on tributaries and the use of the ordinary high water mark, adjacent
waters including neighboring waters and floodplains, and significant nexus
determinations for case-specific waters and consideration of shallow subsurface
flow. The agencies considered scientific knowledge and literature regarding riparian
areas in the formulation of the Adjacent Waters category; however, due to the
difficulty in delineating the boundaries of riparian areas, the agencies determined
that using riparian areas as a geographic limit of jurisdiction was unnecessarily
complicated. Revised definitions and exclusions in the final rule provide greater
certainty to the regulated community. The use of ordinary high water mark to
identify the lateral extent of tributaries has been in use by the agencies as standard
practice. For more information about ordinary high water mark see the summary
response in Topic 8, section 8.1.2. The final rule no longer defines adjacency based
only on the floodplain or riparian area but instead provides distance limits. See
preamble Section IVV.G and summary response for Topic 3: Adjacent waters for
more information. Section 401 certification is based on the state water quality
standards which by definition apply to waters identified by the state. For more
information, see summary response for Topic 12, Section 12.2 - 401.

CEMEX (Doc. #19470)

12.196 The Agencies should not permanently adopt the case-by case significant nexus test (or
any other case-by-case test), as it provides no certainty to the regulated community,
requires the unnecessary expenditure of resources (time and money) of both the regulated
community and the regulators, and enhances the potential for litigation. (p. 3)

Agency Response: See Summary Response. Refer to the “Case-Specific Waters of
the United States” sections of the rule and preamble for further information and
clarification on determinations for case-specific waters. The case specific waters
category was determined using available science and the law, and in response to
public comments that encouraged the agencies to ensure more consistent
determinations. The agencies received many helpful comments on the proposed
rule which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public. The final rule further clarifies “significant nexus”
by providing a definition under paragraph (c) of the term as well as a list of factors
to be considered when making such a determination. The Corps will develop the
tools necessary to assist its staff with the jurisdictional determination process
specific to section 404 in the implementation of the final rule to make the process
predictable, efficient, and effective.

National Association of Home Builders (Doc. #19540)

12.197 The definition of what constitutes waters of the United States is not mere words on a
page. Once an area has been deemed as such, there are regulatory responsibilities, land
use implications, and legal liabilities and consequences that apply. As such, developing a
new definition that fits within the legal and statutory parameters set by the CWA cannot
be done without significant consultation, analysis, and consideration. Indeed, the very
fact that the definition of waters of the United States has stood the test of time for 42
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years since the CWA’s passage should, in and of itself, underscore the magnitude and
import of today’s undertaking. Clearly, any change to this definition must not be taken
lightly as even minor changes will have significant ramifications not only within the Act
itself, but under other environmental laws as well.

According to the Agencies, the proposed rule revises the existing administrative
definition of waters of the United States consistent with legal rulings and science
concerning the interconnectedness of tributaries, wetlands, and other waters to
downstream waters and effects of these connections on the chemical, physical, and
biological integrity of downstream waters. But unlike other efforts to define the breadth
of federal authority, which were limited to those waters regulated under Section 404 of
the Act, today’s proposal applies to all CWA programs and to waters not even considered
by the Supreme Court in SWANCC and Rapanos, including all “tributaries” and all
“adjacent” waters (not limited to wetlands).

Because the term “navigable waters,” defined as “waters of the United States, including
the territorial seas,”* applies to all sections of the CWA, any change to the definition of
waters of the United States will result in significant trickle down effects on a number of
substantial CWA programs, including:

e Section 303(a) — requires states to establish Water Quality Standards (WQS; fishable,
swimmable) for all waters of the United States

e Section 303(d) — requires states to establish total maximum daily loads (TMDLs) for all
waters of the United States that are impaired (i.e., failing to achieve established WQSs)

e Section 311 — prohibits the discharge of oil or hazardous substances into all waters of the
United States and requires facilities that handle oil or hazardous substances to develop spill
prevention and response programs

e Section 401 — requires states to establish a water quality certification process

e Section 402 — establishes the National Pollutant Discharge Elimination System (NPDES),
which regulates the point source discharge of pollutants into all waters of the United States

e Section 404 — establishes the “dredged or fill” permit program, which regulates the discharge
of dredged or fill material into all waters of the United States

For each of these programs, EPA has developed subsequent regulations that direct one or
more entities to take one or more actions purportedly aimed at restoring or maintaining
the chemical, physical, and biological integrity of the Nation’s waters. For example,
under Section 303 and its subsequent regulations found at 40 CFR 130.4 and 40 CFR
130.7, the CWA directs the states to monitor the quality of all of the waters of the United
States within their borders and establish total maximum daily loads (TMDLSs) for any
waters that are not meeting their water quality standards. For home builders, receiving a
jurisdictional determination that one’s property contains waters of the United States has
an immediate binding and constraining effect on their land-use activities, could adversely
impact land values, and may require obtaining and operating pursuant to a Section 404

033 U.S.C § 1362(7).
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wetlands permit. In both of these cases, in addition to new administrative requirements,
as more areas are deemed jurisdictional, responsible parties are also immediately subject
to the liabilities, red tape, costs, and penalties associated with the Act. (p. 18-19)

Agency Response: See Summary Response. The agencies understand that the
definition of “waters of the U.S.” applies to all CWA programs. The agencies
modified the final rule from the proposed rule in response to comments received in
order to ensure unintended effects to those other CWA programs were reduced or
eliminated. The Economic Analysis provides costs/benefits and predicted change in
jurisdiction for all CWA programs. The Corps will develop the tools necessary to
assist its staff with the jurisdictional determination process specific to section 404 in
the implementation of the final rule to make the process more predictable, efficient,
and effective.

12.198 The Proposed Rule will have Major Impacts on all Clean Water Act Programs.

Throughout the preamble to the proposed rule and in supporting documentation
discussing and evaluating the definitional change of waters of the United States, the
Agencies focus almost exclusively on the change’s impacts on the CWA Section 404
program. But the Agencies propose to substitute their new definition of waters of the
United States throughout the CWA'’s regulations, which will result in broadened scope
and additional obligations for all CWA programs. The term “navigable waters” is used
throughout the CWA and its regulations 135 times. The term waters of the United States
is used 98 times. To put it succinctly, the scope of the definition of waters of the United
States dictates the scope of the CWA’s programs.

Despite this fact, the Agencies have failed to consider the significant implications of this
major change on the full suite of the CWA’s programs. For example, nowhere in the
preamble to the proposed rule are any impacts to Section 303 water quality standards
(WQS) and total maximum daily loads (TMDLs), Section 311 oil spill prevention,
Section 401 state certification, Section 404 (dredged or fill material permits), or Section
402 (e.g., individual permits, industrial stormwater general permits, construction
stormwater general permits, pesticide general permits) programs discussed. Instead,
some, though not all, of these programs are discussed only as evidence as to why the
Agencies’ expanded scope of regulation under the proposed definition is reasonable.**

As all industries impacted by the CWA are aware, even with the current jurisdictional
reach, the Agencies cannot process permits in a timely fashion. The substantially
expanded jurisdiction proposed by the rule will require considerable additional federal
and state resources to process permit applications and otherwise implement the affected
programs. In addition, considerably increased agency budgets will be required to meet
these requirements. Without consideration of these practical impacts, the proposed rule

1 See, e.g., 79 Fed. Reg. at 22,254 — 22,259 (arguing that the history of the water quality standards program
demonstrates that the CWA regulates interstate waters without reference to navigability, among other things). Of
course, such an ends justify the means argument is unsupportable. See Dir., Office of Workers’ Compensation
Programs v. Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122, 135-136 (1995) (such arguments are the
“last redoubt of losing causes”; no law pursues its purpose at all costs; instead, every law “proposes, not only to
achieve certain ends, but also to achieve them by particular mean” set out in the text).
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essentially sets the Agencies up for failure, and sets home builders and all other regulated
entities up for increased delays in project development and increased expenses for
navigating any project through requisite CWA permitting. (p. 118)

Agency Response:  The final rule is a definitional rule that clarifies the scope of
“waters of the United States” consistent with the Clean Water Act (CWA), Supreme
Court precedent, and science. The final rule does not establish any regulatory
requirements or change implementation of CWA programs or processes, which are
outside the scope of this rule. Overall, the scope of regulatory jurisdiction in this
rule is narrower than that under the existing regulation. Fewer waters will be
defined as “waters of the United States” under the rule than under the existing
regulations, in part because the rule puts important qualifiers on some existing
categories such as tributaries and adjacent waters, and includes provisions for a
number of excluded waters, some of which are excluded by rule for the first time.

In addition, the economic analysis has been updated for the final rule. See summary
response for Topic 11: Costs/Benefits and the Economic Analysis document for
further information about economic considerations for each program.

12.199 The Proposed Rule will Result in Increased Clean Water Act Sections 303, 304, and 305
State Water Quality Standards Requirements.

States must set water quality standards (WQS) for all “waters of the United States.”*
States typically develop WQS for general categories of waters, which may or may not
cover the features and waters that are newly jurisdictional under the proposed rule. As a
result of the proposed rule, each state will be required to determine whether features
previously not considered “waters of the United States” are now in fact “waters of the
United States,” and make assessments as to what, if any, existing water quality standards
are applicable. Performing these tasks is very expensive and time consuming.

With respect to the Section 303 WQS/TMDL program, after acknowledging that states
and tribes incur costs developing, monitoring, and assessing WQS and TMDLs, the
Agencies state that it is their position that “an expanded assertion of jurisdiction would
not have an effect on annual expenditures.”*® To support that conclusion, the Agencies
assert that states typically only develop WQS for general categories of waters, which
currently cover the types of waters that would be jurisdictional under the proposed rule
and which would not change. The Agencies go on to concede that what would change is
“whether or not those standards apply.”** This concession undermines the Agencies’
conclusion that the impact of the proposed rule would be cost-neutral. In reality, the
more waters that are jurisdictional, the greater the costs to the states.*®

“240 C.F.R. § 131.3(i).

> EPA Economic Analysis at 5; see also id. at 25 (describing the impact to the section 303 program as “cost-
neutral”).

“1d. at6.

** For example, just under the proposed rule’s definition of “neighboring,” features within entire riparian areas and
floodplains would now be considered adjacent, and thereby jurisdictional. All of these areas would need to be
analyzed and addressed by States and tribes under the WQS/TMDL program.
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If states rely on their existing water quality standards for the newly jurisdictional features,
they will have to employ similar uses and criteria to protect features that were not
intended to be protected under those designated uses or criteria (e.g., a state could have to
apply uses and criteria they set for lakes to newly jurisdictional ditches or industrial
ponds for lack of a more applicable existing category). On the other hand, if states do not
want to rely on existing state water quality standards, they will have to develop new
water quality standards for these types of features. This process would require baseline
data gathering to determine appropriate uses for these newly jurisdictional features.
Again, the more waters that are jurisdictional, the greater the cost to the states. For
example, the proposed rule’s assertion of jurisdiction over all waters within a floodplain
or riparian area will now mean that numerous features and waters that were previously
considered isolated (and therefore not “waters of the United States”), would now be
“waters of the United States.” All of these areas would need to be analyzed and
addressed by states under the WQS program.

A complete analysis of the impact of the proposed rule on the WQS program is even
more critical in light of EPA’s proposed rule entitled Water Quality Standards
Regulatory Clarifications (hereinafter, WQS Rule).”® The WQS Rule, if finalized as
proposed, would create a rebuttable presumption that the highest uses specified in Section
101(a)(2) (i.e., fishable, swimmable) of the CWA are attainable uses for any “waters of
the United States” by default, thereby forcing state and tribal regulators to prove
otherwise should they believe it appropriate. To rebut the presumption, a state must
perform a burdensome use attainability analysis for waters it does not believe can meet
the “fishable, swimmable” goal. Such a showing would create significant additional costs
for states and tribes, assuming they would be unwilling to capitulate to the rebuttable
presumption.*’

By way of example, under Kansas state law, ephemeral streams are not “classified”
waters because the state “finds it wholly unnecessary and wasteful of limited state
program resources to set water quality standards, issue wastewater permits, assess
impairment, and develop TMDLs for surface drainage features that may have flowing or
standing water no more than a few days each year.”*® EPA has approved Kansas’s WQS
program, which does not designate uses or assign water quality criteria for ephemeral
streams.* If, as proposed, ephemeral drainages are now considered “waters of the United
States,” Kansas estimates an increase from 30,620 stream miles to 134,338 stream miles
for which the state must set WQS and comply with other CWA requirements.®® As the
maps in Fig. 15°" demonstrate, this increase is dramatic.

%078 Fed. Reg. 54,518 (Sept. 4, 2013) (“WQS Rule”).

* This is to say nothing of the additional costs the WQS Rule’s highest attainable use showing will compel.

*8 See Comments of the Hon. Sam Brownback, Governor of Kansas, on EPA and Army Corps of Engineers
Guidance Regarding the Identification of Waters Protected by the Clean Water Act, Docket ID No. EPA-HQ-OW-
2011-0409 (July 14, 2011).

*9 etter from Leo J. Alderman, EPA, Director, Waters, Wetlands, and Pesticides Division, to Roderick L. Bremby,
Secretary, Kansas Department of Health and Environment (Nov. 3, 2003). (Doc. #19540, p. 124)

% Mike Tate and Tom Stiles, Kansas Department of Health and Environment, Presentation on Waters of the United
States (May 2, 2014) at slide 10.

> [Figure omitted here]
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Similarly, CWA Section 305(b)(1)(A) requires states to submit a water quality report
biennially that includes a description of the water quality of all “waters of the United
States” in the state and an analysis of the extent to which they meet water quality goals.**
And under Section 303(d), states are required to develop lists of impaired waters (waters
that are too degraded to meet the WQS set by the state).>® For impaired waters, states
must develop TMDLs, which are calculations of the maximum amount of a pollutant that
a waterbody can receive and still safely meet WQS.>* Any increase in jurisdictional
waters for which WQS are developed necessarily triggers greater costs for states and
tribes to monitor and assess whether these newly jurisdictional waters are meeting WQS.
Assuming waters are not meeting WQS, the TMDL development process is triggered at
even greater costs. And yet, the Agencies suggest that the TMDL process is cost-neutral
because EPA allows states and tribes to prioritize TMDL development and to develop
TMDLs over time. This assertion is misplaced. Prioritization and delay do not neutralize
or somehow lessen the impact of additional costs — they only shift those costs to the
future, which generally would result in the necessary activities costing more.

As an example, the park ditch in Pinellas County, Florida, (Fig. 16)>°, which provides no
environmental or human benefits other than flood control, is not currently considered to
be a “water of the United States”, but would be under the proposed rule.*® As noted
above, EPA’s WQS Rule would establish a presumption that the attainable use for this
ditch is “fishable, swimmable” unless the state conducts an expensive and time-
consuming scientific analysis to demonstrate that attaining that use is infeasible.
Assuming the state did not have the resources to rebut the presumption, it could be forced
to develop a TMDL for this ditch. Using current TMDLSs for nitrogen and phosphorous
as a gauge, the Florida Stormwater Association estimates that the cost to attain
hypothetical “fishable, swimmable” uses in the ditch would be $31,351,460.>" While this
example may seem extreme, it unfortunately falls comfortably within the scope of the
proposed rule, when viewed in light of other mandatory CWA program requirements.

In addition to flawed rulemaking, the Agencies’ casual dismissal of the impacts the
proposed rule will have on states and their WQS/TMDL programs is troubling. The
proposed rule’s expanded “waters of the United States” definition would require each
state to expend significant resources to satisfy its WQS/TMDL obligations, thereby
straining its already limited resources. This process would result in the needless
expenditure of large amounts of the public’s tax dollars on newly jurisdictional features,
such as ditches and ephemeral drainages, while providing little or no environmental
benefit.

°240 C.F.R. § 130.10(a)(1).

%340 C.F.R. § 130.10(b)(2).

> 40 C.F.R.§130.7.

% [Figure omitted here]

% Florida Stormwater Association, “Proposed Regulations on Waters of the United States: Assessment of Impacts.”
(July 25, 2014) at 13, available at: http://www.florida-
stormwater.org/assets/MemberServices/Advocacy/Regulatory/wotus%20-%20fsa%20summary%207-25-14.pdf
(Doc. #19540, p. 125)

*1d. at 14.
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In addition to increased costs to comply with WQS/TMDL requirements, states and
regulated entities are also more vulnerable to third party litigation. For example, in 2007,
pursuant to a settlement agreement, the state of Missouri and EPA agreed that Missouri
was not required to set WQS for its ephemeral waters. Despite EPA’s approval, Missouri
later had to defend its WQS against a third party. A group filed a citizen suit challenging
Missouri’s WQS, arguing that Missouri’s WQS did not meet the requirements of the
CWA because they failed to designate uses and set water quality criteria for all of
Missouri’s waters.”® In October 2014 and arguably in response to EPA pressure and the
overbroad proposed definition of “tributary,” the Missouri Department of Natural
Resources listed previously unclassified waters, including “ephemeral aquatic habitat,” in
the state’s new WQS.*® EPA Region 7 approved this change, and EPA Regional
Administrator Karl Brooks said, “EPA . . . applauds Missouri’s decision to protect
previously unclassified lakes and streams for uses specified in the Clean Water Act’s
long-standing requirements to assign designated uses and corresponding criteria to all
waters of the United States in Missouri.”® Did Missouri have any other choice? Did
EPA defend its earlier approval or share in litigation costs? What’s more, according to
the USGS maps recently released by EPA, 94,416 miles of the 169,048 total stream miles
(56%) identified across Missouri do not flow year round.®* Under the proposed
“tributary” definition and Missouri’s newly approved WQS, Missouri could be required
to develop WQS and associated TMDLs for nearly 100,000 miles of newly minted
intermittent and ephemeral “waters of the United States.” The Agencies and states will
face similar threats of litigation and burdensome CWA requirements based on the
additional WQS/TMDL obligations that the proposed rule will trigger. Yet the Agencies
have not considered these facts. (p. 123-126)

Agency Response: Overall, the scope of regulatory jurisdiction in this rule is
narrower than that under the existing regulation. Fewer waters will be defined as
“waters of the United States” under the rule than under the existing regulations, in
part because the rule puts important qualifiers on some existing categories such as
tributaries and adjacent waters, and includes provisions for a number of excluded
waters, some of which are excluded by rule for the first time. For further discussion
of exclusions, see summary responses for Topic 6.2: Excluded ditches and Topic 7:
Features and waters not jurisdictional. In addition, see summary response for Topic
11: Costs/Benefits and the Economic Analysis document for details on the estimated
indirect costs and benefits of the rule for each CWA program. Given the reduction
in scope of regulatory jurisdiction in the final rule, the waters and/or features the

%8 Missouri Coalition for the Environment v. Jackson, No. 10-04167 (Feb. 16, 2012) (suit was filed against EPA and
the State of Missouri intervened to defend its WQS).

> EPA Region 7 letter from Karen A. Flournoy (Director, Water, Wetlands and Pesticides Division) to Sara Parker
Pauley (Director, Missouri Department of Natural Resources) (Oct. 22, 2014) at 2, available at
http://www.epa.gov/region7/newsevents/legal/pdf/uw-rule-action-10-22-2014.pdf (Doc. #19540, p. 125)

% Chris Whitley, EPA Region 7 News Release, EPA Region 7 Issues Decision Letter on the State of Missouri’s
Proposed Changes to Water Quality Standards (Oct. 23, 2014), available at
http://yosemite.epa.gov/opa/admpress.nsf/names/r07_2014-10-23_epa-r7-decision-ltr-mo-prop-chgs-wgs (Doc.
#19540, p. 125)

%1 See http://science.house.gov/epa-maps-state-2013#overlay-context (Doc. #19540, p. 126)
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commenter is concerned about may no longer be jurisdictional and therefore,
concerns over additional burden related to water quality standards application or
development and implementation through various CWA programs may no longer
be relevant. However, to the degree that any water that was not previously covered
by a state’s or authorized tribe’s water quality standards, EPA offers the following
points. In response to the concern regarding the “rebuttable presumption” and
EPA’s proposed WQS Regulatory Clarifications rule, EPA disagrees with the
commenter. First, EPA position on the “rebuttable presumption” is that it is not
newly added in the proposed WQS Regulatory Clarifications rulemaking. The
rebuttable presumption is the term EPA uses to refer to its interpretation of 40 CFR
131.10(j) and (k), the net effect of which is to require states, when designating uses,
to designate CWA section 101(a)(2) uses unless the presumption has been rebutted
through a use attainability analyses (UAA). EPA first used the term in federal
promulgations in Idaho 1997 and in Kansas in 2003 but the concept originates from
the 1983 Water Quality Standards regulations. Additionally, EPA litigated this issue
in 2000 — Idaho Mining Association v EPA. The Court upheld EPA’s 1983 WQS
regulations and the rebuttable presumption as a reasonable construction of the
statute. Second, most states established their base water quality standards
regulations long before the various changes of jurisdictional interpretation through
court decisions, many before the establishment of the CWA. Therefore, it is unlikely
that states do not have WQS (including default standards or narrative “free from”
standards) applicable to these waters. Third, the rebuttable presumption does not
“automatically” designate waters, states and authorized tribes have primacy in
WQS and establish uses and criteria to protect such uses. Therefore, if there are any
additional jurisdictional waters that were not previously covered by state/tribal
WQS, and the CWA section 101(a)(2) uses are not attainable for those waters, states
and authorized tribes can control the pace at which UAAs are conducted.
Additionally, states and authorized tribes have options in how to streamline the use
designation and UAA process. For example, states can do categorical use
designations and also categorical UAAS to cover a set of waters that share a similar
characteristic and similar justifications for not attaining CWA section 101(a)(2)
uses. In regards to the commenter’s concern that UAAs are burdensome, EPA
emphasizes that a UAA must provide an adequate scientific and technical rationale
in the administrative record to support the resulting designated use change. EPA
has approved designated use changes supported by UAAs that range from simple to
complex. Whether the UAA will be simple or complex will vary on a case-by-case
basis based on a number of factors, such as the type of water body involved, the size
of the segment(s) or the number of water bodies involved (if doing a categorical
UAA), the characteristics of the water body, the designated use being changed and
the relative degree of change, the factual showing required to make a demonstration
that attaining the designated use is not feasible using one or more of the factors
specified in § 131.10(g), the level of public interest/involvement in the designated use
decision, etc. A discussion of some examples displaying the varying spectrum of
UAA:s is available at
http://water.epa.gov/scitech/swguidance/standards/uses/uaa/index.cfm. Finally,
EPA disagrees with the commenter’s articulation of the facts regarding the
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Settlement Agreement regarding Missouri’s WQS. First, the 2004 Settlement
Agreement was between only EPA and Missouri Coalition for the Environment (not
the state of Missouri). Furthermore, Missouri was not later sued by Missouri
Coalition for the Environment regarding the unclassified waters issue, rather EPA
was sued in 2010. Also, as a note, the unclassified waters may have included
ephemeral waters but also included other waters such as perennial waters,
intermittent waters, lakes, and wetlands. EPA agreed in the Settlement Agreement
to proactively work on certain issues, and did not agree to delay or not address any
other remaining issues in Missouri and Missouri Coalition for the Environment
reserved its right to bring additional lawsuits in the future under the Consent
Decree with regard to any such claim addressed. (See
http://dnr.mo.gov/env/wpp/wgstandards/docs/2004-12-

16 SettlementAgreement USEPAVSMCE.pdf and
http://dnr.mo.gov/env/wpp/wgstandards/docs/2004-12-

27_ConsentDecree_ USEPAVSMCE.pdf).

American Gas Association (Doc. #4980)

12.200 As we have expressed throughout the stakeholder process, AGA continues to be
concerned that the proposed rule would not provide the regulatory certainty natural gas
distribution companies need to conduct normal operations in a timely and cost-effective
manner. Over the past few 12 months, AGA and other energy industry stakeholders have
identified several aspects of the proposed rule that are either overly vague or
impracticable to implement in the field, for regulators and regulated entities alike.

As just one example, the proposed rule would subjectively allow “other waters” to be
defined based on a best professional judgment standard. The regulatory uncertainty this
would introduce could significantly slow timelines for pipeline integrity management and
maintenance projects conducted by natural gas utilities. This same aspect of the proposed
rule would also create regional inconsistencies in permitting, and necessitate nearly
constant jurisdictional reviews in the field to determine whether state or federal
jurisdiction applies. In 38 states, natural gas utilities currently perform pipeline integrity
management and maintenance across miles of pre-built infrastructure under specific,
state-level regulatory authorization subject to those states’ water resources jurisdiction.
Our members are concerned that as proposed, this rulemaking will create new
uncertainties and permitting roadblocks for these priority projects. (p. 1-2)

Agency Response: See Summary Response. The agencies believe the proposed
rule will result in increased clarity and certainty regarding the identification of
“waters of the U.S.” The agencies received many helpful comments on the proposed
rule which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public. The agencies are developing guidance to facilitate
effective, consistent, and efficient implementation of the final rule once it becomes
effective. . The agencies strive to achieve consistency across the country in all
districts and regions in application of the rule for jurisdictional determinations.
None of the existing procedures, permitting mechanisms, efficient permitting tools
such as general permits, or activity exemptions are modified as a result of this
rulemaking; therefore, existing procedures should not be further complicated by
this rule. Best professional judgment has always been used by the agencies in
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making jurisdictional determinations and will continue to be used under the final
rule.

RiverStone Group, Inc. (Doc. #10742)

12.201 The proposed rule is so expansive that it will trigger numerous additional environmental
reviews to address such issues as endangered species and historic preservation, which
will make it even more difficult and costly for our company to ensure timely supply of
aggregates for public works projects essential to economic recovery. (p. 2)

Agency Response:  The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries. While it is the responsibility of the Corps as the agency evaluating
permit applications under section 404 to determine if Endangered Species Act and
the National Historic Preservation Act requirements are being met, there are cases
where these laws or other federal, state or local laws may still require review absent
a CWA action. Obtaining a jurisdictional determination from the agencies does not
trigger Section 7 of the Endangered Species Act, a federal action does, and a section
404 permit is a federal action. However, private landowners are also required to
comply with Section 10 of the Endangered Species Act absent a federal action. The
agencies work to ensure this compliance with other federal laws is completed in the
most efficient and effective manner, and may include programmatic agreements or
local operating procedures to streamline the process.

Texas Mining and Reclamation Association (Doc. #10750)

12.202 TMRA is equally concerned with the proposed rule’s implications for Section 303
requirements. States, or infrequently EPA, must establish water quality standards for
waters within their jurisdiction. For previously non-jurisdictional waters, including on-
site industrial waters or other on-site waters previously excluded from jurisdiction that
could become jurisdictional under the proposed rule, the state of Texas will have to
devote significant resources to designate uses for those waters and to derive criteria to
protect those uses. Such standards-setting procedures are ordinarily very costly and time-
consuming, and can give rise to contentious litigation.

This is particularly true, for example, in the case of any on-site ditches or water
management conveyances deemed jurisdictional under the new rule. There, Texas would
be faced with the absurd requirement to establish a “use” designation that must be
achieved and protected, while at the same time being confronted with a CWA prohibition
on using streams for waste assimilation or transport- exactly what EPA has determined
they could be designed to do.®* Furthermore, state and federal water quality standards
also have an antidegradation component requiring that “existing water uses and the level
of water quality necessary to protect the existing uses shall be maintained and
protected.”® Taken together, these CWA requirements would prohibit use of on-site

%2 40 C.F.R. 131.10(a)-(b).
%340 C.F.R. 131.10(a).
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waters to function as part of an entire treatment system designed to ensure that any
discharges from the mine meet the requirements of the CWA. The Agencies have failed
to explain how this would — or even could — work.

Section 303 also requires the establishment of total maximum daily loads (TMDLs) for
all waters where technology-based effluent limits are not sufficient to implement the
applicable water quality standards. Again, states have the primary obligation to establish
standards such TMDLs, but EPA must do so in limited circumstances. Like water quality
standards, TMDLs are often very time consuming and costly to establish. As the number
of jurisdictional waters expands under the proposed rule, the state of Texas (and possibly
EPA) will have to expend valuable resources establishing water quality standards and
TMDLs under Section 303. Such expenditures simply make no sense in the context of,
for example, temporary ditches in construction areas at mine sites.

Also of concern to TMRA, as more mining activities become subject to CWA permitting
requirements and as additional waters on mine sites trigger Section 303 requirements, the
opportunity for citizen lawsuits will dramatically increase. Specifically, citizen plaintiffs
can file suits seeking to enforce effluent limitations against “discharges” internal to a
mine site that were formerly not subject to CWA permitting. Citizen plaintiffs could also
file suits seeking to compel the promulgation of water quality standards or the
establishment of TMDLs for waters on mine sites, and against operators whose
discharges violate them even where the agencies assert that the waters in question are
excluded from jurisdiction. The number of such suits is certain to increase should the
Agencies finalize the proposed rule as drafted, without the necessary clarification. (p. 12-
13)

Agency Response:  The rule is a definitional rule that clarifies the scope of “waters
of the United States”. This rule will not affect the current implementation of the
various CWA programs in regulating discharges of pollutants into waters of the
United States; implementation of those programs is outside the scope of this rule.
Overall, the scope of regulatory jurisdiction in this rule is narrower than that under
the existing regulation. Fewer waters will be defined as “waters of the United
States” under the rule than under the existing regulations, in part because the rule
includes provisions for a number of excluded waters, some of which are excluded by
rule for the first time. The final rule includes additional and revised exclusions in
paragraph (b) of the rule, which address many of the waters described by the
commenter, including many ephemeral and intermittent ditches, and waters
constructed in dry land, such as stormwater conveyance features, waste treatment
systems including treatment ponds and lagoons designed to meet the requirements
of the CWA, wastewater recycling structures and basins, and artificial lakes and
ponds including settling basins and cooling ponds. See summary responses for 6.2:
Excluded ditches and Topic 7: Features and waters not jurisdictional, for further
discussion of excluded waters. The agencies believe the proposed rule will result in
increased clarity and certainty regarding the identification of “waters of the U.S.”
The agencies received many helpful comments on the proposed rule which resulted
in refinement of the final rule to provide further clarity and certainty to the
regulated public. None of the existing procedures, permitting mechanisms, efficient
permitting tools such as general permits, or activity exemptions will be modified as a
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result of this rulemaking; therefore, existing procedures should not be further
complicated by this rule.

American Exploration & Mining Association (Doc. #13616)

12.203 We are concerned that under the proposed rule, the agencies’ authority to assert
jurisdiction is limitless. Where in the past, jurisdiction was based on a site-specific
analysis, the proposed rule creates broad categories of waters that would now be
considered jurisdictional by rule. For example, under the proposed rule, remote features
on the landscape that carry only minor water volumes (e.g. ephemeral drainages, storm
sewers and culverts, directional sheet flow during storm events, drain tiles, man-made
drainage ditches and arroyos), would now automatically be subject to federal CWA
jurisdiction.

In addition, under the proposed rule, waters and wetlands are subject to regulation if they
are “located within the riparian area or floodplain” of a traditional navigable water,
interstate water, territorial sea, impoundment, or tributary, or if they have “a shallow
subsurface hydrologic connection or confined surface hydrologic connection to such a
jurisdictional water.” See 79 Fed. Reg. at 22,262-63. The proposed rule does not provide
a limit for the extent of riparian areas or floodplains, but leaves it to the agencies’ “best
professional judgment” to determine the appropriate area or flood interval. Id. at 22,208.
The proposal also fails to provide the limits of “shallow subsurface hydrological
connections” that can render a feature jurisdictional but instead leaves that analysis to the
best professional judgment of the agencies. Id.

Inconsistent with the limits established by Congress and recognized by the Supreme
Court, the proposed rule creates sweeping jurisdiction based on connections under newly
devised theories such as “any hydrological connection,” “significant nexus,”
“aggregation,” and new definitions and key regulatory terms such as “tributary,”
“adjacent waters,” and “other waters.” Through use of the broad definition of “tributary”
the agencies will extend jurisdiction to any channelized feature, (e.g., ditches, ephemeral
drainages, stormwater conveyances), wetland, lake or pond that directly or indirectly
contributes flow to navigable waters, without any consideration of the duration or
frequency of flow or proximity to navigable waters. See 79 Fed. Reg. at 22, 201.

The rule also proposes to expand “adjacent waters,” to include any wetland, water, or
feature located in an undefined floodplain or riparian area, or that has a sub-surface
hydrologic connection to navigable waters. Id. at 22,206. A new catch-all “other waters”
category would include isolated waters and wetlands that, when aggregated with all other
wetlands and waters in the entire watershed, have a “more than speculative or
insubstantial” effect on traditional navigable waters. Id. at 22,211. Under the proposed
rule, ditches, groundwater and erosional features (i.e., gullies, rills, and swales) can serve
as a subsurface hydrological connection that would render a feature a jurisdictional
“adjacent water” or demonstrate that a feature has a “significant nexus” and is therefore a
jurisdictional “other water.” Id. at 22,219. Such far-reaching jurisdiction over features far
from navigable waters and carrying only minor volumes of flow was not what Congress
intended and goes far beyond even the broadest interpretation of recent Supreme Court
decisions in Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Eng rs,
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531 U.S. 159, 172 (2001) (SWANCC), and Rapanos v. United States, 547 U.S. 715
(2006). (p. 2-3)

Agency Response: See Summary Response The agencies believe the proposed
rule will result in increased clarity and certainty regarding the identification of
“waters of the U.S. The agencies received many helpful comments on the proposed
rule which resulted in refinement of the final rule to provide further clarity and
certainty to the regulated public. None of the existing procedures, permitting
mechanisms, efficient permitting tools such as general permits, or activity
exemptions will be modified as a result of this rulemaking; therefore, existing
procedures should not be further complicated by this rule. The scope of regulatory
jurisdiction in this rule is narrower than that under the existing regulation. Fewer
waters will be defined as “waters of the United States” under the rule than under
the existing regulations, in part because the rule puts important qualifiers on some
existing categories such as tributaries. See the preamble for further discussion on
the “Tributary” and “Adjacent Waters” sections. Please see Section I- Water and
Features that Are Not “Waters of the United States” for further clarification on
excluded water features. In particular, paragraph (b) of the final rule regarding the
exclusion for stormwater control features and the exclusion for erosional features
and ephemeral features that don’t meet the definition of “tributary.” To be
considered a “tributary” under the final rule, a water feature must demonstrate
both bed/banks and an ordinary high water mark which would distinguish them
from non-jurisdictional features. The agencies believe such characteristics indicate
sufficient volume and frequency of flow for a tributary to have a significant nexus to
the downstream (a)(1) to (a)(3) waters. The final rule has further refined the
“neighboring” definition to provide additional clarity and “bright lines.” The use
of shallow sub-surface flow connections has been removed in the final rule from
being able to be used as the sole factor in determining adjacency. Best professional
judgment has always been used by the agencies in making jurisdictional
determinations and will continue to do so under the final rule.

National Stone, Sand and Gravel Association (Doc. #14412)

12.204 As stated by one company, “As a local aggregate construction and building material
supplier, we provide products used by CalTrans, PG&E, and other customers... If the
proposed rule is implemented as-is, many of our facilities would have to apply for new
CWA permits for being ‘neighboring,” ‘adjacent,” or containing ‘other waters’ upstream
from a water of the U.S. Each permit will need to be on a watershed basis requiring
multiple levels of permit review and corresponding delays. The permit process may tie
up new project proposals and on-going material extraction and create a shortage of
material that is in high demand. The shortage in aggregate production and supply would
cause our customers to purchase their aggregate materials from other mining companies
outside of the U.S. that do not have the same environmental standards as the U.S.”

Another company stated that “the increase in complexity, cost, and required analysis by
ACOE, FWS, and other partners would almost certainly further tax the limited resources
of the agencies and increase the time necessary to process and approve projects. The
time would be in the order of 6 months to one year. The, further increase in time, cost and
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uncertainty raises the likelihood that permits would not come in time to keep an
operational supply of aggregate to service the market.” (p. 43)

Agency Response: See Summary Response. See the preamble sections for
“Tributary” and “Adjacent Waters” for discussion on this topic. Additionally, the
updated Economic Analysis provides information regarding costs associated with
implementation of the final rule for applicants and for the agencies. There are two
types of jurisdictional determinations; preliminary and approved jurisdictional
determinations. Preliminary jurisdictional determinations indicate which waters on
a property may be waters of the U.S., presume all waters on a property are
jurisdictional, are not legally binding instruments, and enable a landowner to set
aside the issue of jurisdiction and move directly into the permit evaluation phase of
the process. Preliminary jurisdictional determinations cannot be used to decline
jurisdiction and are generally more expedient than approved jurisdictional
determinations. Approved jurisdictional determinations are the official Corps
determination that jurisdictional “waters of the United States,” or “navigable
waters of the United States,” or both, are either present or absent on a particular
site. An approved JD precisely identifies the limits of those waters on the project site
determined to be jurisdictional under the Clean Water Act/Rivers and Harbors Act.
The majority of jurisdictional determinations completed by the Corps are
preliminary. Not every permit application requires a jurisdictional determination.
The Corps will continue to provide the option to the landowner for both approved
and preliminary jurisdictional determinations. There is not expected to be a
required timeframe for completion of a jurisdictional determination, which can be
dependent on a variety of factors including climate and weather patterns. The
agencies note that the final rule provides for certain categories of waters that are
jurisdictional by rule, which will result in a more efficient process for determining
jurisdiction. The agencies are developing guidance to facilitate effective, consistent,
and efficient implementation of the final rule once it becomes effective. The
agencies strive to achieve consistency across the country in all districts and regions
in application of the rule for jurisdictional determinations. The agencies also
recognize that there are variations that occur in geography, hydrology, climate, etc.,
which affect jurisdictional determinations. The initial phase of implementing the
rule will require education and training for agency staff as well as other
stakeholders and the regulated public. This training and outreach will be
regionally-based to ensure appropriate consideration is given to ecoregional
variation and to ensure consistent and efficient implementation of the rule.

Continental Resources, Inc. (Doc. #14655)

12.205 A state’s definitions of “waters of the state” must include “waters of the United States.”
To the extent that the Proposed Rule extends jurisdiction beyond what a state currently
defines as “waters of the state”, the state must set water quality standards for those newly
jurisdictional features. Under Section 303, states must not only develop water quality
standards but must also monitor and assess water quality, and develop total maximum
daily loads (TMDLs) for impaired waters. As the total number and type of jurisdictional
waters increase, so too does the burden on the states for each of these tasks. Under
Section 305, states must report and describe their water quality. Sampling, monitoring
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and other additional report costs are also likely to increase with the definitions in the
Proposed Rule. Given the significant increase in jurisdictional waters, there are many
implications for Continental and the states, including unsuitable water quality standards,
the development of new (and possibly more stringent) water quality standards, and the
requirement that states protect, monitor, and report on literally all conveyances even if
they have no public or environmental value. (p. 19)

Agency Response:  The scope of regulatory jurisdiction in this rule is narrower
than that under the existing regulation. Fewer waters will be defined as “waters of
the United States” under the rule than under the existing regulations, in part
because the rule puts important qualifiers on some existing categories such as
tributaries and adjacent waters, and includes provisions for a number of excluded
waters, some of which are excluded by rule for the first time. For example, under
the final rule many ephemeral and intermittent ditches, and waters constructed in
dry land, such as stormwater conveyance features, waste treatment systems,
including treatment ponds and lagoons designed to meet the requirements of the
CWA, wastewater recycling structures and basins, and artificial lakes and ponds,
including settling basins and cooling ponds, are all excluded from waters of the U.S.
See summary responses for 6.2: Excluded ditches and Topic 7: Features and waters
not jurisdictional, for further discussion of excluded waters.

Woashington Forest Protection Association (Doc. #150