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Clean Water Rule Comment Compendium
Topic 7: Features and Waters Not Jurisdictional

The Response to Comments Document, together with the preamble to the final Clean Water
Rule, presents the responses of the Environmental Protection Agency (EPA) and the Department
of the Army (collectively “the agencies”) to the more than one million public comments received
on the proposed rule (79 FR 22188 (Apr. 21, 2014)). The agencies have addressed all significant
issues raised in the public comments.

As a result of changes made to the preamble and final rule prior to signature, and due to the
volume of comments received, some responses in the Response to Comments Document may not
reflect the language in the preamble and final rule in every respect. Where the response is in
conflict with the preamble or the final rule, the language in the final preamble and rule controls
and should be used for purposes of understanding the scope, requirements, and basis of the final
rule. In addition, due to the large number of comments that addressed similar issues, as well as
the volume of the comments received, the Response to Comments Document does not always
cross-reference each response to the commenter(s) who raised the particular issue involved. The
responses presented in this document are intended to augment the responses to comments that
appear in the preamble to the final rule or to address comments not discussed in that preamble.
Although portions of the preamble to the final rule are paraphrased in this document where
useful to add clarity to responses, the preamble itself remains the definitive statement of the
rationale for the revisions adopted in the final rule. In many instances, particular responses
presented in the Response to Comments Document include cross references to responses on
related issues that are located either in the preamble to the Clean Water Rule, the Technical
Support Document, or elsewhere in the Response to Comments Document. All issues on which
the agencies are taking final action in the Clean Water Rule are addressed in the Clean Water
Rule rulemaking record.

Accordingly, the Response to Comments Document, together with the preamble to the Clean
Water Rule and the information contained in the Technical Support Document, the Science
Report, and the rest of the administrative record should be considered collectively as the
agencies’ response to all of the significant comments submitted on the proposed rule. The
Response to Comments Document incorporates directly or by reference the significant public
comments addressed in the preamble to the Clean Water Rule as well as other significant public
comments that were submitted on the proposed rule.

This compendium, as part of the Response to Comments Document, provides a compendium of
the technical comments about Features and Waters Not Jurisdictional submitted by commenters.
Comments have been copied into this document “as is” with no editing or summarizing.
Footnotes in regular font are taken directly from the comments.




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

ToPIC7. FEATURES AND WATERS NOT JURISDICTIONAL 23
SUMMARY RESPONSE .....cttitieuiesieiestestestestestessesseeseessestessesbesbesbessesseassesessesaessessessesseans 23
SPECIFIC COMMENTS ....tiitiiiiteeteesteesteeaste et e esee e sbeessbeesbeeaseeesbeeanbeesbeeesneesbeesnbeenbeeanneeas 26

Gila River Indian Community (D0oC. #13619) .......cccceviriiiiiieninie e 26
Texas Commission on Environmental Quality (Doc. #14279.1).......cccccccevevvennnne 26
Commonwealth Pennsylvania Department of Agriculture (Doc. #14465)........... 27
State of Oklahoma (DOC. #14625) ........ccecveieeieiie e 27
Tennessee Department of Environment and Conservation (Doc. #15135) .......... 27
Southern Ute Indian Tribe Growth Fund (Doc. #15386)..........cccccvvevverieiiieieennnns 28
Pike Peak Area Council of Governments, Colorado (Doc. #9732) .........cccceeueee. 28
Northwest Florida Utility Managers Council (Doc. #14573) ......c.ccccovvvvevieiieenne. 29
Broward County, Florida (DocC. #15395) ......ccccuiiiiiiiiienieiesie e 30
Public Works, Ramsey County, Minnesota (Doc. #16665)..........ccccccceevverirannnnn. 30
Board of Supervisors, Amador County, California (Doc. #17450) ..........cc.cceue.... 31
Colorado Clean Water Coalition (DOC. #3533) ......ccevveiviiieieeie e 31
Great Lakes Indian Fish and Wildlife Commission (Doc. #15454) ..................... 31
League of California Cities (DOC. #16442.1).......ccccceiveeieiieiieie e 32
Federal StormWater Association (DOC. #15161).......cccccevrerinieiieiene e 32
Idaho Association of Commerce & Industry (Doc. #15461).........cccccvevviveieennnne 32
Association of Nebraska Ethanol Producers (Doc. #15512) ........ccccocevviniiinnnnnns 32
FMC Corporation (D0OC. #15533) ......ccciiiiiiiieieiieie et 33
Federal Water Quality Coalition (DOC. #15822.1)........ccccevvririeiiiiie e 34
Water Advocacy Coalition (D0oC. #17921.1) ..cccecvevieiieiieieseeie e 35
FMC Corporation (DocC. #16505) ........coovriririeieieiesiesie e 36
Kentucky Oil and Gas Association (D0oC. #16527).......cccccevviveeiiveveiiieieeie s 36
Vulcan Materials Company (DoC. #16566) .........cccoeereriririenieieienene e 36
Irvine Ranch Water District (DOC. #14774) .....cc.ccoviveiieieee e 37
Missouri Soybean Association (DoC. #14986) ..........ccccevvreririeeiieiene e 37
Utah Farm Bureau Federation (DoC. #16542.1) .......cccoevveveiieieeie e 38
Florida Crystals Corporation (DOC. #16652) ........cccoveiirirerinieieiene s 38
Union Pacific Railroad Company (Doc. #15254)........cccccceveivieiveieiie e 39

West Bay Sanitary District, Novato Sanitary District, West County Wastewater
District, Union Sanitary District and West Valley Sanitation District, California

(DOC. HL66L0) ..ottt bbb 39
Western States Water Council (D0OC. #9842) ..........cccovveveiiieiecie e 39
Duke Energy (DoC. #13029) .....ccviiiiiiiiiiiiriieieieie et 40
The Clean Energy Group Waters Initiative (Doc. #14616) ...........ccccovevreeveieennnns 40
Santa Clara Valley Water District (DOC. #L4776) ......c.ccoovvvrimeieieieiesise e 40
Utility Water Act Group (DocC. #15016) ......ccceiiieiiiiiieiie e 41
Colorado River Water Conservation District (Doc. #15070) .......cccccoveviririeninne 41
Michigan Manufacturers Association (Doc. #15170).......cccccevieiieevieiieeiieeiiens 41
Tri-State Generation and Transmission Association, Inc. (Doc. #16392)............. 42
National Wildlife Federation (Doc. #15020) ........ccceiiieiiieiiiienie e cie e 42
Center for Biological Diversity, Center for Food Safety, and Turtle Island

Restoration Network (DocC. #15233).......cciiiiiiiiieiie i 42
Pacific Legal Foundation (DOC. #14081).........ccceiiriieienienisesieeee e 43




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Trout Unlimited (DOC. #L8015) ....cc.oiiiiiiiieie et 44
Earthjustice (DOC. #14564) .....cc.vcveieeie et ns 44
Nebraska Wildlife Federation (DoC. #15034)........cccocviiininiiniiniiene e 45
Neuse Riverkeeper Foundation (Doc. #15095) ........ccccccevveveiiieiveie e 45
Texas Agricultural Land Trust (DocC. #15188.2) ........cccovveieieeiienie e 46
Hackensack Riverkeeper, Hudson Riverkeeper, Milwaukee Riverkeeper, NY/NJ
Baykeeper and Raritan Riverkeeper (Doc. #15360) ...........ccoovvivereneneieninenene 46
Louisiana Environmental Action Network (Doc. #15377)......cccccevviiveiveiieinenn. 46
Delaware Riverkeeper Network (Doc. #15383) ......cccovvvieeiieniiniiee e 48
Wisconsin Wetlands Association (Doc. #15629) .........ccccceveviieveeieiieseece e 48
AES-US Services (DOC. #3242)......ccouieieiiie et 49
The Property Which Water Occupies (DocC. #8610)..........ccceevvereivievieriesiieieennnns 49
7.1. WASTE TREATMENT SYSTEM (WTSE)..uuuuiiiisiistinsiisninseissnessnissssssssssscesssssssssssssns 51
SUMMARY RESPONSE ....cttitieuiesieiestestestestessesseaseeseessestessessessessessessessssssessessessessessessenns 51
SPECIFIC COMMENTS w.utitietietieteste st sttt s s e see e besbesbesbesbeeseese e s e stebenbesbesbesbenne e 52
Quapaw Tribe of Oklahoma (the O-Gah-Pah) (Doc. #7980) ........c.cccevevveieennnns 52
Navajo Nation Environmental Protection Agency (Doc. #10117) ........cc.ccecvrenee. 52
Texas Department of Transportation (DocC. #12757) ......ccccccevvvevieiieiieieseieeiens 53
Earthworks et al. (DOC. #15173) .....oceiiiiiiiieieee e s 53
California State Water Resources Control Board (Doc. #15213).........cccccveevvennene 53
National Tribal Water Council (Doc. # 18922) .........ccccooiiiiiniieeienc e 54
Allen Boone Humphries Robinson, LLP (Doc. # 19614)........cccccceeevveieevieinnenne. 56
Bard of Douglas County Commissioners, Colorado (Doc. #8145) ...........c.ccc...... 56
City of Palo Alto, California (DOC. #12714).......cccccveiieieiieseeie e 57
Waters of the United States Coalition (Doc. #14589) .........ccceovieieienininininnns 57
National Association of Counties (DocC. #15081) .........ccccvvevvivievreieiieceece e 58
City of Stockton, California (DoC. #15125)........ccccociiiiiniiiiieiciee e 59
City of Beaverton, Oregon (DocC. #16466)...........ccccceevieireiieieeiie e se e see e 59
Las Vegas Valley Watershed Advisory Committee (Doc. #16504) ...........cc.cc..... 59

Department of Public Works, County of San Diego, California (Doc. #17920) .. 60
Department of Public Works & Engineering, City of Cookeville, Tennessee (Doc.

H19619) ..t ettt bt are e eneas 61
Rural County Representatives of California (Doc. #5537).......cccccvvnininiinninnnn. 61
California State Association of Counties (Doc. #9692)..........cccccevvvevveveiiieieenns 61
California Association of Sanitation Agencies (Doc. #12832).........cccccecvvvrenenne. 62
Oregon Association of Clean Water Agencies (Oregon ACWA) (Doc. #16613) 62
Virginia Association of Counties (DOC. #16796) ........cccccvvrerieiiieiene e 62
lowa League of Cities (DOC. #18823)......ccccvueiieiiiiieieeie et 63
U.S. Chamber of Commerce (DOC. #14115)......cccoiiriiiiiiiiieieieiese s 63
Indiana Farm Bureau et al. (DOC. #14119) .....cccoiiiiieiiieiec e 64
Pennsylvania Chamber of Commerce and Industry (Doc. #14401) ..................... 64
South Carolina Chamber of Commerce (Doc. #14535)........ccccccvveviviiiieiieciieenne. 65
Institute of Scrap Recycling Industries, Inc. (Doc. #15041)......ccccccevvvevviivenieennns 66
American Council of Engineering Companies (Doc. #15534) ........ccccccvevvevnnenne. 67
Federal Water Quality Coalition (DOC. #15822.1)........ccccevviiriiiiiiiene e 67
Water Advocacy Coalition (DoC. #17921.1) ..ccccivieiieiiieiie e 67




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Virginia Manufacturers Association (D0oC. #18821)........ccccceveeieriieiieienieseeiens 69
National Association of Home Builders (Doc. #19540).........ccccccveveiiieiieieesnene. 69
Vulcan Materials Company (DoC. #L4642) .......cccccoiiiiiiiiiiiieeieiese s 70
Texas Mining and Reclamation Association (Doc. #10750) .........cccccvevvviieieennns 70
Pennsylvania Coal Alliance (DOC. #13074) ......ccccoiieeieieiieieee e 76
Newmont Mining Corporation (Doc. #13596) ........cccccceivereiiieieere e 77
American Exploration & Mining Association (Doc. #13616)..........c.cccecververeeenne. 78
Wyoming Mining Association (Doc. #14460).........cccccceieeieiiieineieseese e 79
American Petroleum Institute (DOC. #15115) ......cccoviiiiiiiininiieieee e 80
Sinclair Oil Corporation (DOC. #15142) .....cccvevveieiieii e 81
Corporate Communications and Sustainability, Domtar Corporation (Doc.

HLD228) ettt 83
Alpha Natural Resources, INC. (DOC. #15624) .........cccvveeriiieiiienieie e 84
Dominion Resources Services, INc. (DoC. #16338)......c.ccccevvvvieiieieiieieere e 85
Barrick Gold of North America (DocC. #16914).........ccceviiiriniieieiese s 85
Halliburton Energy Services, Inc. (Doc. #19458).........ccccoeivivieiieie e 86
Alameda County Cattlewomen (DOC. #8674)........ccccoiviriiiniiieieie e 87
North American Meat Association and American Meat Institute (Doc. #13071) 88
Minnesota Agricultural Water Resource Center (Doc. #14284) ...........cc.ccocveuenne. 89
Irvine Ranch Water District (DOC. #14774) .....c.ccvviveiiieieiieceece e 89
Georgia Paper & Forest Products Association (Doc. #14924) ..........c.ccccceevvennne. 91
Missouri Soybean Association (DoC. #14986) .........cccccevvereiiieiiere e 92
North Carolina Farm Bureau Federation (Doc. #15078) ..........cccovveneiencnnninnn. 92
Packaging Corporation of America (Doc. #15515) .......cccovveveeiieiieeie e 92
Association of American Railroads (Doc. #15018.1) .......ccceceivrenereninesenennns 93
County of San Diego, California (DoC. #14782) ........ccccceiveeieeieiie e 94
Arizona Public Service Company (DOC. #15162)........cccccvvririeieeienenesieseseniens 95
National Association of Clean Water Agencies (Doc. #15505) .........ccccceevverueenee. 95
Orange County Sanitation District, California (Doc. #16335.1) .........cccccecvruennee 96
Duke Energy (Doc. #13029) ......ccoiiieieeie ittt 97
Ameren Corporation (DoC. #13608) .........cccouririieiiiiieiise e 100
Florida Power & Light Company (Doc. #13615) ........ccccccevieiiiie e 100
Murray Energy Corporation (DOC. #13954) .......ccccceveiiiiniiiieieienese e 103
The Florida Electric Power Coordinating Group, Inc. (Doc. #13993) ............... 103
NRG Energy, InC. (DOC. #13995) .......ccoiiiiiieieieie e 105
Southern Company (DOC. #14134) ......coeoveieiie e 106
Southern Illinois Power Cooperative (Doc. #14402)........ccccceveveneneienennnienes 106
Golden Spread Electric Cooperative, Inc. (Doc. #14422) ........cccccovevveivevveinnenne. 107
National Lime Association (DOC. #14428.1) .......ccccoceiiiirieiieieienese e 107
Synagro Technologies, INC. (DOC. #14565) .......ccocevivviiieiiiiiie e 108
National Rural Water Association (DOC. #14623).........c.ccoorieieneniieneneneniens 109
Berkshire Hathaway Energy Company (Doc. #14650) ..........cccceveeiieiieciieennnn. 109
American Public Power Association (Doc. #15008) ..........ccccevvereierenenienennenns 110
Utility Water Act Group (DocC. #15016) .......ccocviviiiieiieiiee e 110
Edison Electric Institute (DOC. #15032).......cccoiririiiiiiiiesieeeie e 117
Colorado River Water Conservation District (Doc. #15070) ........cccccevevverinenne. 119




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Cleco Corporation (DOC. #1507 7)....ccuuieeieeieiie et 119
NiSource INC. (DOC. #15112) ..cueciueiieieeeeiece e 121
Michigan Manufacturers Association (Doc. #15170).......cccccceverveeiieeiesieeninennens 121
Ohio Utility Group (DOC. #15246)........ccccoueiiiieiieie e ese e e 121
Wisconsin Electric Power Company and Wisconsin Gas LLC (Doc. #15407).. 122
SCANA Services, Inc. (DOC. #15660) ........cceivieiierieiienieeie e 123
Lower Colorado River Authority (DoC. #16332) ......ccccoveevviiinieieiie e 123
Seminole Electric Cooperative, InC. (DOC. #16363).......cccccvvvveriverieiierieerieseeee 124
Tri-State Generation and Transmission Association, Inc. (Doc. #16392) .......... 124
Xcel Energy (DOC. #18023) .....ccviiieieiieieeiiesee ettt 126
Alliant Energy Corporate Services, Inc. (DocC. #18971) ......cccoccvvvvvvivnrenieeieninns 126
South Carolina Public Service Authority (Doc. #18860) ..........cccccevveveerierieenne. 127
Center for Biological Diversity, Center for Food Safety, and Turtle Island
Restoration Network (DOC. #15233)......ccciieiieieiieiireie e 128
Natural Resources Defense Council et al. (Doc. #15437) .....cccocevereieiciinnnnnns 128
Waterkeeper Alliance et al. (DOC. #16413) ......cccccvevviiieiieieee e 130
Association of State Floodplain Managers, Inc. (Doc. #19452)...........cc.ccoveee. 132
The Association of State Wetland Managers (Doc. #14131) .......cccccccevvevieenene. 132
Caloosahatchee River Citizen’s Association (Doc. #4711.2) ..c.ccccviviviicinenn. 133
Earthjustice (DOC. #14564) ......c.cceieeie ettt 134
Tulane Environmental Law Clinic, Tennessee Clean Water Network, et al. (Doc.
HLD5123) ettt t e bbb ne e 137
Columbia Riverkeeper (D0oC. #15210) .......ccueriererieriiieneneseeee e 138
Louisiana Environmental Action Network (Doc. #15377).....ccccccevvvvveviveiieenenne. 139
Delaware Riverkeeper Network (Doc. #15383) ........ccccviniiinieieneic s 140
Tennessee Clean Water Network et al. (Doc. #16537)......ccccceevvevviiieiieiieennnn, 141
Midwest Environmental Advocates (DoC. #16645)..........ccvveeieneienenineninns 142
WaterLegacy (DOC. #L180L17)......ccueieeiiiieiieie et este et 144
Clark Fork Coalition (D0C. #19539) .......cccciiiiiiiieieresie e 144
Water Environment Federation (Doc. #16584) ..........cccccvveveiiieiieie e 144
Robert J. Goldstein & Associates (DOC. #16577) ......ccocvrvrerieiieieieiesesesiesieas 145
7.2.  PRIOR CONVERTED CROPLAND (PCQC)...uuuiierruricrrnnicrsancsssasessnsessonsessansessassssasssssnssessnsass 145
SUMMARY RESPONSE......ccuttiittiiteesiitantee sttt asteesieeaaeesseesteesbeeebeesseeanbeesseeesseesseeanseesseas 145
SPECIFIC COMMENTS ...tittieiittetee sttt ettt sttt sie et e b et esaeeenbeesbe e e beennneanneenneas 147
New Mexico Department of Agriculture (Doc. #13024)........ccccevereiviiniinnnnnns 147
Gila River Indian Community (Doc. #13619) .......cccccvveieeieiie e 149
North Carolina Forest Service, North Carolina Department of Agriculture (Doc.
HLAL22) oottt et bt ne e 150
Board of Supervisors, Pocahontas County, lowa (Doc. #13666) ..............c.c...... 151
Board of Supervisors, Sutter County, California (Doc. #19657)...........cccccveennee. 151
Virginia Association of Counties (DOC. #15175) .....cccccoovvieiiiierenenese e 152
Michigan Association of Conservation Districts (Doc. # 16583)..............cec..... 152
Kerr Environmental Services Corp. (DoC. #7937.1).....ccccuvivrieieieiiienenenieeins 153
Montana Wool Growers Association (Doc. #5843.1) .......cccceevvevieiiievie e, 153
National Farmers Union (DOC. #6249) .........ccocvreieieninininieee e 154
Michigan Farm Bureau (DoC. #10196) ........ccceviiiiieeiiieiiie i 154




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Minnesota Agricultural Water Resource Center (Doc. #14284) ........ccccccevvennee 154
California Association of Winegrape Growers (Doc. #14593) ........cccccevvvvuenee. 154
American Soybean Association (Doc. #14610)........ccccocvriirrienrienieeiienesie e 155
Great Plains Canola Association (DoC. #14725) ......ccccecvveveiieiieiecee e 156
National Pork Producers Council (Doc. #15023) ......cccocvvvveieeienieiieniesiesieeniens 156
North Carolina Farm Bureau Federation (Doc. #15078) ........ccccccevvevviiieinenns 156
US Dry Bean Council (DOC. #15256) ........cceiieiiiieiieiesieseenie e 156
Minnesota Soybean Growers Association (Doc. #15542)........ccccccvvevviieinennns 157
National Barley Growers Association (DocC. #15627) ........ccccevvvrveivereiieesnennens 157
US Canola Association (DOC. #16361).......c.ccccvevueiiierierieiieieenieseeseesae e seennens 157
Department of Public Works, City of Chesapeake, Virginia (Doc. #5612.1) .... 157
Caloosahatchee River Citizen’s Association (Doc. #4711.2)......ccccoevvevernnenen. 158
Citizens Committee to Complete the Refuge (Doc. #14738) ......cccevvvvvervennnenee. 159
Stormwater Management Commission, Lake County, Illinois (Doc. #15381) .. 164
Wetland Science Applications, Inc. (Doc. #4958)..........ccccvviveieiiienisiseeien 165
7.3.  ADDITIONAL PROPOSED EXCLUSIONS ..ccoceiesuressercsseessasssssssssssssssssasosssssssssssssssassssasssssosses 165
SUMMARY RESPONSE......ccttiittiitiesiteantee sttt steesieeeteesieesbeesbeeasbeesaeessbeesbeeebeesaeeanbeesseas 165
SPECIFIC COMMENTS ...tiiutieiiteeteesiteestee sttt e st be e b e be et e et e sbb e e nbeesbeeebeenaeeanbeenseas 166
Virginia Department of Transportation (Doc. #12756) ........cccccevererenenenennnnn. 166
Ohio Department of Natural Resources et al. (Doc. #15421).......c.cccceevvevvernnnee. 166
Scott County Soil and Water Conservation District, Illinois (Doc. #8410)........ 166
Ames Construction, INC. (DOC. #17045) ......cccviieiieieeiesee e 167
Richland Communities (DOC. #18793) ......ccoeiiriieiereie e 167
Water Law (DOC. #13053) ....ccoviiieiieeieiieiieesie e steeste e st sre et 170
Coalition of Renewable Energy Landowner Associations (Doc. #14626).......... 170
Pennsylvania Independent Oil and Gas Association (Doc. #15167)................... 170
Ducks Unlimited (DOC. #1L1014)......ccooiiiiiiieieieie e 171
Defenders of Wildlife and Patagonia Area Resource Alliance (Doc. #16394) .. 172
Delaware Riverkeeper Network (Doc. #15383) ........cccceviriiinieieneicsesieneia 172
Community Watersheds Clean Water Coalition, Inc. (Doc. #16935) ................ 173
Water Environment Federation (DocC. #16584) .........c.ccoovieiiieneneienesesieins 173
7.3.1 Atrtificially Irrigated Areas that would Revert to Upland should Application of
Irrigation Water t0 that Area CeASE.........ccviiiiriiirieeee e 174
SUMMARY RESPONSE......ccttiittiiieesiieasieesiteasteesteeateesseesbeesseeebeesseeanbeesseeeeeesseeanseesseas 174
SPECIFIC COMMENTS ...tiitieitieeteesiteesteesite et e bttt e sse e s beesbeeesbeesseeanbeesbeeenbeesneeanbeennees 175
Office of the Governor, State of Montana (Doc. # 16694)..........ccccccevvnennnnnn. 175
California Department of Transportation, Division of Environmental Analysis
(DOC. #19538) ...veevierieiieieite ettt sttt reanes 176
Board of Supervisors, Sutter County, California (Doc. #19657)...........cccccveeunee. 176
Earthjustice (DOC. #LA564) .......cceiuiiiiiiiiieieee et 177

7.3.2. Artificial Lakes or Ponds Created by Excavating and/or Diking Dry Land and Used
Exclusively for Such Purposes as Stock Watering, Irrigation, Settling Basins, or Rice Growing

178
SUMMARY RESPONSE. ... ettt et ittt e e e e e e et ee e eeeseteeeeeeeeet e aaseeeereeentaaaseeeeereennaaareeees 178
SPECIFIC COMMENTS etttttteteeetteeestessseesseeesstae s sesesetessssssteesseteestssarseeeseseesssnnnseeees 179




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Oak Ridge National Laboratory (DocC. #14463) .......cccovveeveiieniieesieneenie e 179
Tennessee Department of Environment and Conservation (Doc. #15135) ........ 179
Arizona Game and Fish Department (DoC. #15197) ....ccooovvviviniieniiee e 179
Southern Ute Indian Tribe Growth Fund (Doc. #15386).........cccccccvvvveriveriesneenne. 180
West Virginia Department of Environmental Protection (Doc. #15415) ........... 180
Allen Boone Humphries Robinson, LLP (Doc. # 19614).......c.ccccceevevevvevieennnnn. 180
Board of Supervisors, County of Nevada, California (Doc. #6856)................... 181
Central Valley Soil and Water Conservation District and Penasco Soil and Water
Conservation District, Artesia, Maryland (Doc. #14943).........cccocvvvviieeiennenn. 181
City of Glendale, Arizona (Doc. #15054)........cccccveveiiieiieie e 181
Board of Supervisors, Nevada County, California (Doc. #18894).............c....... 182
Board of Supervisors, Sutter County, California (Doc. #19657)........c.cccccevenen. 182
Washington State Water Resources Association (Doc. #16543)...........cccceevee. 182
U.S. Chamber of Commerce (D0oC. #14115).....ccccccevieieiieieeie e 183
South Carolina Chamber of Commerce (Doc. #14535).......ccccceveieivieninnnnnn 183
Dow Chemical Company (DocC. #15408).........cccceevieiieiieiieiieie e e esie e e 184
Federal Water Quality Coalition (DOC. #15822.1)........ccccevviieiieieneicnenineeieas 184
NAIOP Commercial Real Estate Development Association (Doc. #14621)...... 184
Staker Parson Companies (DOC. #15618) ........cccocereririneiieieieese s 185
Texas Mining and Reclamation Association (Doc. #10750) ........cccccccevvevieennene. 185
Pennsylvania Coal Alliance (DOC. #13074).......ccccoouiiiiiiinieeieie e 186
Newmont Mining Corporation (Doc. #13596) ..........ccccevveiieieiie e 187
Corporate Communications and Sustainability, Domtar Corporation (Doc.
HLD228) .ottt r e bbb ne e 190
Barrick Gold of North America (DocC. #16914).........ccccoviriiinieieneic e 190
Montana Wool Growers Association (Doc. #5843.1) ........cccccevvvveevveveiiieseenns 191
Alameda County Cattlewomen (DOC. #8674)........ccccovviiiiirieieeieiese e 191
California Agricultural Commissioners and Sealer Association (Doc. #9670).. 192
Montana Farm Bureau Federation (DOC. #12715) ........ccccvvviieieieniienenineeieas 192
Bayless and Berkalew Co. (DOC. #12967) ........cccvevieiierieiieceeie e se e 193
North American Meat Association and American Meat Institute (Doc. #13071)
............................................................................................................................. 193
USA Rice Federation (DOC. #13998).........cccuriiriiiiiiinienienesieeeee e 194
Kansas Agriculture Alliance (DOC. #14424)..........cccooveveiieeiieie e 194
Missouri Soybean Association (DoC. #14986) ..........ccccevvrerieiieieneie e 194
Colorado Cattlemen's Association (Doc. #15068).........cccccceeveevvereiieieere s 195
North Carolina Farm Bureau Federation (Doc. #15078) .........ccceoveveieicninnninns 195
Jensen Livestock and Land LLC (Doc. #15540) ........ccccevevveieieenece e 195
National Barley Growers Association (Doc. #15627) ........ccccevevereieieiennninns 196
Florida Crystals Corporation (DocC. #16652) .........cccccovivveiiieiiieiieeie e 197
Richland Communities (DOC. #18793) ......cccceiiriiiiiie e 197
Water Law (DOC. #13053) ..ouvviiieiiieciiecie ettt 198
Colorado Water Congress Federal Affairs Committee (Doc. #14569)............... 198
Oglethorpe Power Corporation (Doc. #14618)........cccccceevveiiieviie e 198
Santa Clara Valley Water District (DOC. #L4776) ......ccccvvvrerieeieienie e 199
Tri-State Generation and Transmission Association, Inc. (Doc. #16392).......... 199




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Xcel Energy (DOC. #18023) .....oieiiuieiiiiesieeie ettt 200
Ducks Unlimited (DOC. #11014) ..ot 200
Southern Environmental Law Center et al. (Doc. #13610) .......cccccevvvvvverirrnenee. 201
Center for Biological Diversity, Center for Food Safety, and Turtle Island
Restoration Network (DOC. #15233)......ccviiiiieieiieiieie e 201
Patrick E. Murphy, Member of Congress, House of Representatives (Doc.
TG 0 ) ST 201
Robert J. Goldstein & Associates (DOC. #16577) .....ccccvvvveieeieiie i eie e s 202
7.3.3. Atrtificial Reflecting Pools or Swimming Pools Created by Excavating and/or Diking
9] 20 I o S OSSR SRS 202
SPECIFIC COMMENTS ...etiitieitteeteesiee et esite et ste e beesaeeasbeeabeeesbeessseanbeesbeeanbeenaneanbeeneeas 202
Federal Water Quality Coalition (DocC. #15822.1).......cccccvviieiinieiieieeieseeiens 202
Water Law (DOC. #13053) ....vecviiieiieiesiesieesie e seesie e ste e saeenae e e ae s 203
Berkshire Hathaway Energy Company (Doc. #14650) .........cccocevereieneninnnnnns 203
Southern Environmental Law Center et al. (Doc. #13610) .........cccccevevveriernnnen. 203
7.3.4.  Small Ornamental Waters Created by Excavating and/or Diking Dry Land for
Primarily AeStNELIC REASONS ........cveiiieiiiiisie ettt te et e et sre e e nteenee s 203
SUMMARY RESPONSE......ccuttiitiiitiesiieentie sttt teesiteeteesieesbeesbeeabeesaeesnbeesbeesbeesaeesnbeesseas 203
SPECIFIC COMMENTS ..uttttetiesiesieie sttt sttt se e eestesbe st st s bt e et ebe b st sbesbenreanes 204
City of Glendale, Arizona (Doc. #15054)........cccccveveiiieiieeieiie e 204
Rubber Manufacturers Association (Doc. #15419) .......c.ccocvvvvieieneic i 204
Federal Water Quality Coalition (Doc. #15822.1).......cccccoveiveieiieireiecieseenns 204
Northern Arizona Municipal Waters Users Association (Doc. #9730) .............. 205
Water Law (DOC. #13053) ....ccoviiieiieeieiie it esie e steeste et sre e sre e 205
Southern Environmental Law Center et al. (Doc. #13610) .......cccccevvervrvrinneenne. 205
7.3.5. Water-filled Depressions Created Incidental to Construction Activity .................... 205
SUMMARY RESPONSE......ccuttiittiiteesiteesteesiteateesieeasteesaeesbeesbeeebeesseeanbeesseeeeeesseesnseesseas 205
SPECIFIC COMMENTS ...tittieiittetee sttt ettt sttt sie et e b et esaeeenbeesbe e e beennneanneenneas 206
Pennsylvania Fish and Boat Commission (Doc. #4826) ..........ccccccevveveevvesnnenne. 206
North Carolina Forest Service, North Carolina Department of Agriculture (Doc.
HLAL22) oottt bbb reene e 207
North Carolina Department of Agriculture and Consumer Services (Doc. #14747)
............................................................................................................................. 207
Wisconsin Department of Natural Resource (Doc. #15141) ......ccccccocvvvivninnnnne 207
California State Water Resources Control Board (Doc. #15213).........c.ccceueee.. 208
Ohio Department of Natural Resources et al. (Doc. #15421).......ccccccoevrvrvrnene. 208
Water and Sewer Department, City of Greeley, Colorado (Doc. #15258).......... 209
North Carolina Soil and Water Conservation Commission (Doc. #14790)........ 209
Minnesota Chamber of Commerce (DocC. #16473).......cccccevvviiveiiieiiiciie e, 210
Washington State Water Resources Association (Doc. #16543)..........ccccceenene. 210
U.S. Chamber of Commerce (DOC. #14115).....cccccciieiiiiiiiiie e 210
South Carolina Chamber of Commerce (Doc. #14535).......cccccevvieniieneinninnn. 211
Federal Water Quality Coalition (Doc. #15822.1)........cccccevvviiiieiiiiiiie e, 212
Lydig Construction INC. (DOC. #LALAT) ...coeoveieiiieiiierie e 212
Associated General Contractors of America (Doc. #14602) ........c.cccccvvvviiveennen. 212
NAIOP Commercial Real Estate Development Association (Doc. #14621)...... 214




Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

7.3.6.

O'Neil LLP (DOC. #LAB51).....ccciiiiiiiiie ettt 214
Reclamation and Abandoned Mine Lands Divisions, Public Service Commission,
NOIh DaKOta (DOC. # ...ttt 12857)
National Stone, Sand and Gravel Association (Doc. #14412).........ccccccceevvennene 215
Lyman-Richey Corporation (Doc. #14420) ......cccccceiimreiierenienienesie e 216
Virginia Coal and Energy Alliance and Virginia Mining Issues Group (Doc.
TR ) OO 218
Corporate Communications and Sustainability, Domtar Corporation (Doc.
HLD5228) .ottt ettt nr e b reareene e 218
Valero Companies (DOC. #15363) .......ccveiverieiiierieeiesieseese e e esie e e 219
North Carolina Farm Bureau Federation (Doc. #15078) .......cccccocvviveiviieennnnnns 220
Oglethorpe Power Corporation (Doc. #14618).........ccccevvereiiieineresieseerie e 220
Washington County Water Conservancy District, St. George, Utah (Doc. #15536)
............................................................................................................................. 220
Colorado Water Congress Federal Affairs Committee (Doc. #14569)............... 221
Southern Environmental Law Center et al. (Doc. #13610) .........ccccovvevverveinenee. 221
Stormwater Management Commission, Lake County, Illinois (Doc. #15381) .. 222
WaterLegacy (DOC. #180L17).....cccueiieieiieiieie et ese et 222
O'Neil LLP (DOC. #16559).........crvvreiererrerinseisieesiisssssssseesssssssssisssssssssenssaneas 222
Robert J. Goldstein & Associates (DOC. #16577) .....cccovvvveieeieiie i 223

Groundwater, including Groundwater Drained through Subsurface Drainage Systems
223

SUMMARY RESPONSE.....cttitieuiesieiestestestessessesseeseeseessessessessessessessessessessssssessessessessenses 223

SPECIFIC COMMENTS ..uttttetiesiesieie sttt sttt se e eestesbe st st s bt e et ebe b st sbesbenreanes 225
Region 10 Tribal Caucus (DOC. #14927) ......ccoeieiieireie e 225
U.S. House of Representatives Committee on Science, Space and Technology
(DOC. HLB386) ....vvveeieerienieiie ittt st sttt se ettt areeneas 225
State of 1daho (DOC. #9834) .......oiuiiiiiiiieiee s 226
State of Oklahoma (DOC. #14625) ........ccccoveiuiiiieiiee e 226
North Carolina Department of Agriculture and Consumer Services (Doc. #14747)
............................................................................................................................. 227
Wisconsin Department of Natural Resource (Doc. #15141) ......ccccccocevvrvninnnnne 227
Los Angeles Department of Water and Power (Doc. #15238) ..........cccccceeveniee. 227
New Mexico Environment Department (DocC. # 16552).........cccccoervieninennnnnns 228
State of Oklahoma, et al. (Doc. # 16560) ........c.cccveveiieieeiecie e 228
State of 1daho (DOC. # 16597) ......c.ciiiiiiiiiieieie e 229
Office of the Governor, State of Montana (Doc. # 16694)...........cccccceevevieinenen. 230
State of Nevada, Department of Conservation, et al. (Doc. # 16932) ................ 230
State of Alaska (DOC. # 19465) ........ccceiiieiieiie e 230
California Department of Transportation, Division of Environmental Analysis
(DOC. H19538) ....veveerieiieie ettt sttt sttt e aneas 231
City of Pompano Beach, Florida (Doc. #16438) ........cccccovvviiivieiene e 232
Maui County, Hawaii (DOC. #19593) .......cccoiiiiiiiieecicce e e 232
Association of Drinking Water Administrators (Doc. #15530).........ccccceevvenee. 232
Western States Water Council (DoC. #9842) ........ccccccvevieiiieiiie e 233
Groundwater Protection Council (DocC. #13055) ........ccccvviirieieiene e 234

215



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Federal Water Quality Coalition (DocC. #15822.1).......ccccevviiiienieiieieneseeins 234
Minnesota Chamber of Commerce (DOC. #16473).......cccoeviveieiiieireieeieeseeniens 235
Alameda County Cattlewomen (DOC. #8674)........cccovvereieeniiiieiieneee e 236
Colorado Cattlemen's Association (Doc. #15068)..........ccccceeveiveresieeseerieseene 236
North Carolina Farm Bureau Federation (Doc. #15078) .......cccccoceviveiviieinnnnns 237
Irrigation Association (DOC. #15217) ...ccccvveveiieeie e 237
National Barley Growers Association (DocC. #15627) ........ccccevvrvvieerenieesnennens 237
Charlotte-Mecklenburg Storm Water Services (Doc. #3431).......ccccccevvvevverneenne. 238
Upper Niobrara White Natural Resources District, Chadron, Nebraska (Doc.
HLB5B2) ..ttt bbbttt bt bbb ne e 238
Southern Nevada Water Authority (Doc. #14580) ........cccovvrieienrinieneere e 238
Berkshire Hathaway Energy Company (Doc. #14650) .........cccccevevvevviiieieennnns 238
Eagle River Water & Sanitation District, Vail, Colorado (Doc. #15116) .......... 239
Wyoming State Engineer Office (D0oC. #15496).........cccccvveviiiieiieiecie e 240
San Luis & Delta-Mendota Water Authority, Los Banos, California (Doc.
HLDBAD) ...ttt e bbb ne e 240
Northern California Association (DOC. #17444).........ccccuviveieieneiiiinineains 241
Center for Small Business and the Environment (Doc. #6981)...........cccccevueeee. 241
Ducks Unlimited (DOC. #1L1014).......cociiiiieieieiee et 242
Southern Environmental Law Center et al. (Doc. #13610) .........cccccvvevveviernenen. 242
National Wildlife Federation (Doc. #15020) ........ccccoceriririniniieienese e 243
Center for Biological Diversity, Center for Food Safety, and Turtle Island
Restoration Network (DOC. #15233) .......ccccuuiiiiriiieiinenesesee e 243
Defenders of Wildlife and Patagonia Area Resource Alliance (Doc. #16394) .. 243
Waterkeeper Alliance et al. (DoC. #16413) ......cccooeiiiiriiieieerese e 246
Western Resource Advocates (DocC. #16460) .........cccveveveeienieeieene s ese e 247
Indiana Karst Conservancy (DocC. #6993).........cccoveiiiiiininiiieiee e 247
Earthjustice (DOC. #14564) .........ccvieeie ettt 248
Columbia Riverkeeper (D0oC. #15210) .......ccueruererierierienienieseeeee s 250
Raritan Riverkeeper (DocC. #15360) ........c.ccccueiiierieiieieerie e 250
Delaware Riverkeeper Network (Doc. #15383) ........ccccevvriiinieieieicsiesiesieeins 250
Center for Environmental Law & Policy (Doc. #15431).......cccccevvivecieeiieinnenne. 251
The River Alliance of Wisconsin (DOC. #16344) ........ccccovvviieieieneneneseeies 263
Water Watch of Oregon (Doc. #16568)..........cccccieeviiiieiieieeieseese e 263
Community Watersheds Clean Water Coalition, Inc. (Doc. #16935) ................ 263
WaterLegacy (DOC. #L180L17).....ccueieeieiieiieeie ettt 266
National Association of Flood & Stormwater Management Agencies (Doc.
H19599) ...ttt ettt b b reene e 267
Environmental Technology Consultants (Doc. #2597) .......cccccocevereienenennnnnns 267
Wetland Science Applications, Inc. (Doc. #4958)........cccccccevieiiiieiieiiiese e 267
Robert J. Goldstein & Associates (DOC. #16577) .....ccocvrvrierieiieieneiese s 267
7.3.7.  Gullies and Rills and Non-Wetland Swales ... 268
AGENCY SUMMARY RESPONSE .....eciutiiiitiieiitiressineessieeessieeesnseesssseessssessssnesssnsesssssessnsns 268
SPECIFIC COMMENTS ...ettitieitteetee sttt ettt ettt bt et e st e et e e bt esseeenbeesbeeabeennneanbeenneas 269
U.S. House of Representatives Committee on Science, Space and Technology
(0Tl L1 1) SRS 269

10



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

New Mexico Department of Agriculture (Doc. #13024).......ccccovviieienieenennnns 270
Tennessee Department of Environment and Conservation (Doc. #15135) ........ 270
West Virginia Department of Environmental Protection (Doc. #15415) ........... 271
Department of Public Health and the Environment, State of Colorado (Doc. #
LB342) .ottt ettt re et reareanes 271
Board of County Commissioners, Delta County, Colorado (Doc. #14405) ....... 272
Southern California Water Committee (Doc. #16170) ........cccevvevvreeneniiesnene. 272
San Bernardino County, California (Doc. #16489) .........cccccevevveveiieeseere s 272
City of Oceanside, California (Doc. #16509) ........cccccveriiereniniiee e 273
Hidalgo Soil and Water Conservation District, Lordsburg, New Mexico (Doc.

AR LT) OO 273
National Association of Flood & Stormwater Management Agencies (Doc.
a1 1 ) S PPRR 273
Indiana Farm Bureau et al. (D0OC. #14119) ......cccocveiiiieiiece e 274
Southpace Properties, InC. (DOC. #6989.1) ......cccoiiiiiiiiiiiieieee s 274
Kerr Environmental Services Corp. (D0oC. #7937.1).....ccccovivveieiiieireie e 275
NAIOP Commercial Real Estate Development Association (Doc. #14621)...... 275
Vulcan Materials Company (DOC. #14642) ........ccceeviveieeieeieseese e 276
Newmont Mining Corporation (Doc. #13596) ..........ccccervriiinieieneie e 276
Corporate Communications and Sustainability, Domtar Corporation (Doc.
HL5228) ..ot 277
Alameda County Cattlewomen (DOC. #8674)........cccccveveieeieeieiee e 277
Hancock County Farm Bureau, Indiana (Doc. #11980) .........ccccevereieieninnnnnns 278
Bayless and Berkalew Co. (DOC. #12967) .......ccoviveieerieiieseeie e sie e 278
Indiana Farm Bureau, INC. (DOC. #14124) ......c.cceieiiiiiiiiiieieee e 279
Kansas Agriculture Alliance (DOC. #14424).........ccccooveveiieieeie s 279
LeValley Ranch, LTD (D0C. #14540) ......cccoceierereninienieneeeeieee e 280
Colorado Cattlemen’s Association (Doc. #15068) ........cccccvviiiriiiieniieiiciee 280
North Carolina Farm Bureau Federation (Doc. #15078) .........ccccoceveieiininininns 280
Weyerhaeuser Company (DoC. #15392) ......cccccveiieiiiie e 280
Charlotte-Mecklenburg Storm Water Services (DocC. #3431).......cccccevvvnirnnennn. 281
Duke Energy (DoC. #13029) ......ccoviiieieeieeiesie et 281
Southern Company (DOC. #14134) ......ccooiiieieeie e 282
National Lime Association (DocC. #14428.1) ........ccccccvevueiieeiieeie e 282
Salt River Project Agricultural and Power District and the Salt River Valley
Water Users Association (DocC. #14928) ........cccceeeveiie i 283
Luminant (DOC. #15100).......cceiiiiiirieiiinieieiesie e 283

Wisconsin Electric Power Company and Wisconsin Gas LLC (Doc. #15407).. 283
Washington County Water Conservancy District, St. George, Utah (Doc. #15536)

............................................................................................................................. 284
Ducks Unlimited (DOC. #11014)......ccoooiiiiieieieieie e 285
Clean Water Action (DoC. #15015) ......ccceiieiiiieiiciiecee e 285
American RIVErs (DOC. #15372) ....ccoiiiiiiiiniiieiesie e 286
Western Resource Advocates (DocC. #16460) .......ccccccvevieiieeiiieiiee e sie e 288
Earthjustice (DOC. #LA564) .......cceiuiiiiiiiiieieee et 289
Columbia Riverkeeper (DoC. #15210) .......ccccciviiieiieiiiesie e 289

11



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

National Association of Flood & Stormwater Management Agencies (Doc.

H19599) ...ttt bbb 289
Environmental Technology Consultants (Doc. #2597) ........ccccoevereiieicnieninnnns 290
Wetland Science Applications, Inc. (DoC. #4958)........ccccccevveveiieeviieiesieseeie 290
Kirk Mantay, PWS, Wetland Ecologist (Doc. #15192.1)......ccccecvvieiriieeiennnns 290
Robert J. Goldstein & Associates (DOC. #16577) .....ccocvvvreririnieneiesesesienieas 291
7.4. SUGGESTED NEW EXCLUSIONS/LANGUAGE BY COMMENTERS ...ccccceeesuresseesssncssascsneen 291
SUMMARY RESPONSE .....cttiuiiuiesieiesiestesiestessesseeseeeessessestesbessessessessesssessesbeseessessessesses 291
SPECIFIC COMMENTS ...ttt it sttt bbb bt et e et et et bbb e beens 295
Waters of the United States Coalition (Doc. #14589) .........ccccccvvvvevveveiiieieennns 295
Peltzer & Richardson, LC (D0oC. #16360)........cccccvriereeriiieiienieseeseesiesee s 296
Coachella Valley Water District (DocC. #16926).........cccccveveiieevveresieseerie s 297
7.4.1.  Stormwater Ponds NOt AQJACENT..........cciiiiiiiiieeiee s 297
SUMMARY RESPONSE .....cttetieuiesieiesiestesiessessesseeseeseessessessessessessessessesseessessessessessessenses 297
SPECIFIC COMMENTS ....ttiutieitteetee sttt sttt e bt e b e s be et e e sbe e sbeeanbeesbeeebeenaeeanbeenneas 298
City of Glendale, Arizona (DoC. #15054)........cccociiiiiiniiiiiieeiee s 298
Boulder County and the City of Boulder, Colorado (Doc. #15495)................... 298

County of Los Angeles and Los Angeles County Flood Control District,
California (DoC. #15620) ......ccecvveiierieiieieeie st 298
City of Pompano Beach, Florida (Doc. #16438) ........cccccoovvivieieienic e 299
Tennessee Department of Transportation (Doc. # 16470)........ccccccvveveivevieennenn. 300
Rubber Manufacturers Association (Doc. #15419) .......c.ccocvvvieieieneienineeias 301
Indiana Manufacturers Association (Doc. #15704) ........ccccccevvevieevesie i, 301
National Association of Home Builders (Doc. #19540)........cccccevereieiiniennnnnns 301
Department of Public Works, City of Northglenn, Colorado (Doc. #14990)..... 304
7.4.2.  Groundwater Recharge PONGS...........cooiiiiiiiiiiieiesc s 305
SUMMARY RESPONSE......ccuttiittiitiesittestie sttt ettt et e sttt e et sseeabeesnneeneesneeanneenneas 305
SPECIFIC COMMENTS ....tiitieitieeieesiteesteesite et e bt e beesbeeasbeesbeeasbeesseeanbeesbeeenbeesneeanbeenneas 306

Board of County Commissioners, White Pine County, Nevada (Doc. #9975)... 306
Flood Control and Water Conservation District, Riverside County, California

(DOC. HLABBL) ..ttt sttt reanes 306
City of Glendale, Arizona (Doc. #15054)........cccccveieiiieieeieiie e 307
County of Los Angeles and Los Angeles County Flood Control District,
California (DoC. #15620) ......ccccvueiieieiieieeie st 308
Southeast Florida Utility Council (Doc. #11879) .......ccccvvviiriiieieie e 309
San Gabriel Basin Water Quality Authority, California (Doc. #17049)............. 310
Center for Water Advocacy et al. (DOC. #15225) ........cccvoviirieeieneniienesees 310
TA4.3. AQFICUIUIAL.......ooiiee ettt erae s 311
SUMMARY RESPONSE......ccttiitiiitiesiieastiestteasteesteessteesseesteesseesssesssseasbessseesnseessessnsesssens 311
SPECIFIC COMMENTS ...ttt etee sttt sttt sttt e et e et e et e esseeenbeeaneeasbeennneanbeenneas 313
Gila River Indian Community (DOC. #13619) ........ccccceririiinieieiene e 313
North Carolina Forestry Advisory Council (Doc. #14123) ........ccccevvvevieiiieennn. 315
North Dakota Office of the Governor, et al (Doc. #15365)........ccccccevviininnninns 315
Department of Public Health and the Environment, State of Colorado (Doc. #
LB342) ettt ettt et renreareareanes 316

12



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

State of 1daho (DOC. # 16597) ......cciiiiiiiiieeiee e e 316
Pyramid Lake Paiute Tribe (DOC. # 17472) ....ccccoveveeieeie e 317
Board of County Commissioners, Clermont County, Ohio (Doc. #4581.2)....... 317
Land Improvement Contractors of America (Doc. #8541).........cccccvevvvverirennnnn. 317
Annette Schafer (DOC. #2743) ..ot 318
Grower-Shipper Association of Central California (Doc. #4710.2) ................... 318
Adams Ranch, INC. (DOC. #4978.2).......ccouiieiiieiieie e 318
National Farmers Union (DOC. #6249) .......cccccveveiiierieie e se e 318
Minnesota Agricultural Water Resource Center (Doc. #14284) ........ccccccevvennene 319
Peltzer & Richardson, LC (Doc. #16360)..........ccccevveiierieiiieiienieeieseesie e 319
Glenn-Colusa Irrigation District (DOC. #16635) .........ccovvvereriiriierieiieneenie e 319
Washington County Water Conservancy District, St. George, Utah (Doc. #15536)
............................................................................................................................. 320
Castaic Lake Water Agency, Santa Clarita, California (Doc. #17061) .............. 321
Kansas Natural Resource Council (Doc. #14599) .........cccovviivieieneieneseneeins 321
7.4.4. MS4s and other stormwater management features.........ccccecveveiievicceseece e, 322
SUMMARY RESPONSE......ccttiittiitiesiteanieesiieateestee it e sieesteesbeesbeesaeeabeesbeeebeesseeanbeesseas 322
SPECIFIC COMMENTS ..uttttetiesiete ettt sttt e e seestesbe st st s bt e s e e e eebesbe st sbesbenreanes 329
State of Hawaii Department of Transportation (Doc. #10184).........c..cccccveeueeee. 329
Pyramid Lake Paiute Tribe (DOC. #L74T2) .....cccooiiiiiiiiieieieee e 330
State of Alaska (DOC. #19465).........ccviieieeiiiie it 330
California Department of Transportation, Division of Environmental Analysis
(DOC. H19538) ....viieerieiieie ettt bbbttt ereas 330
Florida Department of Transportation (Doc. #18824)..........ccccoceveniieicniennninns 330
Lee County, Florida (DOC. #1346.1) ......ccccoeiveiieiieie e 331
Board of County Commissioners, Clermont County, Ohio (Doc. #4581.2)....... 331
New Hanover County, North Carolina (Doc. #5609) .........ccccevvivieiieveiiieieenns 332
Carroll County Department of Land Use, Planning & Development, Maryland
(DOC. HB266.1) ...ttt sttt et eneas 332
City of Westminster, Colorado (DOC. #7327.2) .....cccoovuiireiiieieiese s 333
Transportation and Storm Water Department, City of San Diego, California (Doc.
#7950.1 aNd #7950.2) ...vveeeieeieie ettt 333
Office of Environmental Programs, City of Phoenix, Arizona (Doc. #7986) .... 334
Board of Douglas County Commissioners, Colorado (Doc. #8145) .................. 335
Aurora Water (DOC. #8409) .......ccoviiieieciece e 335
Alameda Countywide Clean Water Program, California (Doc. #8417) ............. 336
Southern California Association of Governments, et al (Doc. #8534.1) ............ 337
Anne Arundel County, Maryland (DoC. #8574) ........c.ccccuvvviiiieieieienese e 337
City of Portland, Maine (DocC. #8659) .........cccoceeiiiiiiiiiicsie e 338
Carroll County Board of Commissioners, Maryland (Doc. #8667).................... 338
City of Chesapeake, Virginia (Doc. #9615).........cccccveviiiiiiiieiie e 338
Pasco County, Florida (DOC. #9697)........c.cooeiiiiriiiiiiieiieeeeeee e 340
Board of County Commissioners, White Pine County, Nevada (Doc. #9975)... 340
Board of Supervisors, Imperial County, California (Doc. #10259)...........c........ 340
Board of Supervisors, Imperial County, California (Doc. #10259).................... 341
Kendall County Board, 11linois (DoC. #10965)..........cccceriririniieieieie s 341

13



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

City of Escondido, California (D0oC. #11116)......ccccceeverrierienienieieseenieeie e 342
Urban Drainage and Flood Control District, Denver, Colorado (Doc. #12263). 342
Board of County Commissioners, Mesa County, Colorado (Doc. #12713) ....... 342

City of Palo Alto, California (DOC. #12714).......cccccceveiieeieiie e 343
Vermont League of Cities and Towns (DocC. #13075) .....cccccvvvvrieervniniierieeene 343
MS4 NPDES Steering Committee, Palm Beach County, Florida (Doc. #13218)
............................................................................................................................. 343
Natural Resources Division, Public Works Department, Pinellas County, Florida
(DOC. HLAA26.1) ..ot 344
Bangor Area Storm Water Group, Hampden, Maine (Doc. #14543.1) .............. 344
City of Buckeye, Arizona (DOC. #14591) .....cccooiiiiiiiiiniiieeeeee s 344
Public Works, City Golden, Colorado (Doc. #14617).......ccccccevvevreiverieeieseene 346

Board of County Commissioners, Larimer County, Colorado (Doc. #14741)... 346
Board of County Commissioners, Marion County, Florida (Doc. #14979) ....... 346

City of Glendale, Arizona (DoC. #15054)........cccociiiiiiinieiieeiee s 347
National Association of Counties (DoC. #15081) ........cccccvvevveieiiieireieee s 347
Attorney’s Office, Harris County, Texas (Doc. #15097)......ccccvvveviiieiiiennnnenn. 349
City of Stockton, California (Doc. #15125).......ccccceceiieieeieiie e 350
City of Arvada, Colorado (DoC. #15153) .....ccceieriiiiiiinieseeee s 350
Board of Commissioners, Carroll County, Maryland (Doc. #15190)................. 351
Water and Sewer Department, City of Greeley, Colorado (Doc. #15258) ......... 351
Utilities Department, City of Santa Maria, California (Doc. #15487)................ 351
Boulder County and the City of Boulder, Colorado (Doc. #15495)................... 352
Anderson County, South Carolina (Doc. #15514).......cccccceviveveiiieiieie e 352
County of Los Angeles and Los Angeles County Flood Control District,
California (DoC. #15620) ......ccccvveiieieiieie e st 353
Public Works Department, Contra Costa County, California, et al. (Doc. #15634)
............................................................................................................................. 355
Village of Wellington, Florida (Doc. #15654)..........ccccoiiiiiiieiiienene e 355
Town of Shady Shores, Texas (Doc. #15709) ........ccceveieeieiiieieeie e 355
Southern California Water Committee (Doc. #16170) .......ccccovvereneiencnienienn 356
Department of Environmental Services, Clark County, Washington (Doc. #16455)
............................................................................................................................. 359
City of Beaverton, Oregon (Doc. #16466)..........ccccceeieieeieiiieieeie e 359
City of Oceanside, California (Doc. #16509) ..........cccceririeiiiniireee e 360
Palm Beach County, Florida (D0OC. #16647).........ccccccvveieiieiieie e 361
City of Portland, Bureau of Environmental Services (Doc. #16662) ................. 363
Board of Supervisors, Lassen County, California (Doc. #17461) ..........c..c........ 363
Board of Supervisors, Amador County, California (Doc. #17450) ..........cc.c...... 364

Department of Public Works, County of San Diego, California (Doc. #17920) 365
Board of County Commissioners, Marion County, Florida (Doc. #18868) ....... 366
Stormwater Advisory Committee, DeSoto County, Mississippi (Doc. #19473) 366

Maui County, Hawaii (DOC. #19593) ........cciiiiiriiiiie e 367
Board of Supervisors, Navajo County, Arizona (Doc. #19569)............cccccueeunee. 367
Department of Public Works & Engineering, City of Cookeville, Tennessee (Doc.
H19619) ...ttt bt b renreene e 368

14



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Association County Commissioners of Georgia (Doc. #5912) ........cccceevieennnne 368
California State Association of Counties (Doc. #9692).........ccccccevvvvivereereseene. 369
Association of California Water Agencies (Doc. #12978) ........ccccvcvevvnieeiennnns 369
Colorado Stormwater Council (DocC. #12981) .......cccccvvevveveiieiiee e 370
National Association of Flood & Stormwater Management Agencies (Doc.
HLB6L3) oottt bbb ne e 371
Western Coalition of Arid States (DoC. #14407).....ccccccevvevienieiienene e 371
Georgia Municipal Association (DoC. #14527.1) ......cccecvveveiieiieie e 372
Florida Rural Water Association (DoC. #14897) .......cccocvvienienieiin e 372
Kentucky League of Cities (DOC. #15227) ....ccccvieeiierieeieieeie e 372
NC League of Municipalities (DOC. #15358) ........ccevcverurrieenieiiniesieerie e 373
South Carolina Association of Counties (Doc. #15573).......ccccccvevvvieieevieinenn. 373
The United States Conference of Mayors et al. (Doc. #15784).........cccccevuvenee. 373
League of Oregon Cities (DOC. #16546) ........c.ccceveeiierieiieieeie e 374
Oregon Association of Clean Water Agencies (Oregon ACWA) (Doc. #16613)
............................................................................................................................. 375
Maine Municipal Association (MMA) (Doc. #16630) .........cceeererenerenennninns 375
NC League of Municipalities (NCLM) (Doc. #17443) ......ccoceevveveeireiecieieenns 376
lowa League of Cities (DOC. #18823).......ccccururiiiiiiiiirerieseeie e 376
Virginia Municipal Stormwater Association (VAMSA) (Doc. #19517)............ 377
Pennsylvania Chamber of Commerce and Industry (Doc. #14401) ................... 378
California Building Industry Association et al. (Doc. #14523) ........ccccceevvvvueenee. 378
South Carolina Chamber of Commerce (Doc. #14535).......ccccceveieieiincnnnnnn. 379
Greater Houston Partnership (DOC. #14726) .......ccccceevveieeieiie e 380
Institute of Scrap Recycling Industries, Inc. (Doc. #15041).......ccccccocevviinnnnnnn. 380
Federal StormWater Association (Doc. #15161).......ccccccevvevveieiiieiieieeieseeins 381
National Association of Home Builders (Doc. #19540)........cccoceveiiieieniennnnnns 385
Federal Water Quality Coalition (Doc. #15822.1).......ccccccevveieiiieiieie s 385
American Society of Civil Engineers (Doc. #19572) ........ccccvvvieienencnininin, 386
Coalition of Real Estate Associations (Doc. #5058.2) ..........cccccvevviveieevieseenn. 387
Southpace Properties, InC. (DOC. #6989.1) ......cccoiiriiiiiiiiieeeee s 393
Kolter Land Partners and Manatee-Sarasota Building Industry Association (Doc.
A 1 T ) USSR 394
Lydig Construction InC. (DOC. #LALAT) .....ocoveieiieeeee e 394
Associated General Contractors of America (Doc. #14602) .........cccocevvrerennnne 394
NAIOP Commercial Real Estate Development Association (Doc. #14621)...... 400
Vulcan Materials Company (DoC. #14642) .......cccccoviiiiiniiiieieie e 400
Maryland Chapters of NAIOP (D0oC. #15837) .......ccccoveveiiieiieie e eiesieeneas 401
Ames Construction, INC. (DOC. #17045) ......ccoereriiiiiiisiseeee e 401
National Association of Home Builders (Doc. #19540) .........ccccevvviieiieciieenne. 401
North American Meat Association and American Meat Institute (Doc. #13071)
............................................................................................................................. 405
The Mosiac Company (D0oC. #14640)........ccccuirriniiiieieseeee e 405
Packaging Corporation of America (Doc. #15515) .......cccocevvvevieiieeiie e, 406
Hampton Roads Planning District Commission, Virginia (Doc. #9612) ........... 406

Division of Transportation, Kane County, St. Charles, Illinois (Doc. #9831) ... 407

15



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Roads and Drainage Department, DeKalb County, Georgia (Doc. #13572)...... 407
Elmore County Highway Department, Wetumpka, Alabama (Doc. #14072) .... 407
Lake County Division of Transportation, Lake County, Illinois (Doc. #14743) 408

National Association of County Engineers (Doc. #14981) .........cccccvevviiveinennnns 408
Union Pacific Railroad Company (Doc. #16370)........ccceeivrieeieniiniieniesieseeniens 408
Charlotte-Mecklenburg Storm Water Services (Doc. #3431).......cccccevvevveineenen. 409
Department of Public Works, City of Chesapeake, Virginia (Doc. #5612.1) .... 409
Beaufort County Stormwater Utility (DocC. #7326.1) ......ccccovvevviieiieiieciesienns 410
Gateway Water Management Authority, Los Angeles Gateway Region (Doc.

HL0032) ettt bbb bbb 411
Department of Public Works, Snohomish County, Washington (Doc. #10749) 411
Minnesota Cities Stormwater Coalition (DoC. #14647) ......ccceocvvveevveiieieieeins 413
County of San Diego, California (DoC. #14782) .........c.ccevviieriieieienicieiiseeenes 416

Southeast Metro Stormwater Authority, Centennial, Colorado (Doc. #14935) . 417
Department of Public Works, City of Northglenn, Colorado (Doc. #14990)..... 418
Public Works, Orange County, California (Doc. #14994)........ccccccevvevvevveinnenen. 418
SDI (DOC. H#L5140) .....oveoveeceeseeseeeseesiessessessesseees s ssssessess st sssenesansans 419
Albuquerque Metropolitan Arroyo Flood Control Authority (Doc. #15221)..... 420
Louisville and Jefferson County Metropolitan Sewer District (Doc. #15413)... 422

Central Massachusetts Regional Stormwater Coalition (Doc. #15443.1) .......... 422
City of Albuquerque, New Mexico (DoC. #15456) .......ccceevrverieereiienienieseeen 423
National Association of Clean Water Agencies (Doc. #15505) ..........ccccccevennene 423

West Bay Sanitary District, Novato Sanitary District, West County Wastewater
District, Union Sanitary District and West Valley Sanitation District, California

(o TolE= 1 1 0 OSSPSR 424
Sacramento Stormwater Quality Partnership (Doc. #17005) .......c.cccccevvevvernenen. 424
Ventura County Watershed Protection District (Doc. #18762) ............cccceveneee. 426
Northern Arizona Municipal Waters Users Association (Doc. #9730) .............. 427
Northwest Colorado Council of Governments Water Quality/ Quantity Committee
(DOC. HLOLBT) oottt ettt et reeneas 427
Duke Energy (DoC. #13029) .....ccuiiuiiiiiiiiiieieieienie e 427
Colorado Water Congress Federal Affairs Committee (Doc. #14569)............... 430
EcoSynthesis Scientific & Regulatory Services (Doc. #14586) ............ccccevveene 430
National Rural Water Association (DoC. #14623)..........cccceevveveiiieiieieiieseenens 430
Tarrant Water Regional Water District, Fort Worth, Texas (Doc. #14643)....... 431
Santa Clara Valley Water District (DOC. #14776) ......c.cceveeveeieeieiieseeie e 431
Washington County Water Conservancy District, St. George, Utah (Doc. #15536)
............................................................................................................................. 431
Kentucky Stormwater Association (Doc. #18912) ........c.ccocvvveieieniienesisenins 431
National Association of Flood & Stormwater Management Agencies (Doc.

H19599) ... et a et et et earenr e reene e 432
American RIVErs (DOC. #15372) ...ccveiiiiiieie et 432
Association of State Floodplain Managers, Inc. (Doc. #19452)...........cccceeeee. 433
Florida Stormwater Association (Doc. #14613) ........cccccccveviieivieiiie e 433
lowa Stormwater Education Program MS-4 (Doc. #14511) ......ccccceveneivninnnnnn. 434
Water Environment Federation (DoC. #16584) ........ccccccvviieiiieiiiciie e 437

16



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

California Stormwater Quality Association (Doc. #16606) ...........c.cceeeeeruerueenee. 438
National Association of Flood & Stormwater Management Agencies (Doc.
H19599) ...t ettt et e nre et reareene e 439
Honorable Congressman Ed Perlmutter and Honorable Congressman Mike
Coffman (DOC. H#L7A56) .......ocoeieeiieie ettt 440
Honorable Representative Frankel, Honorable Representative Napolitano and
Honorable Representative Dina Titus (DocC. #17458)........cccccevvvivniiieieiieeinennens 440
TAD.  OFNEE ittt bbbt ans 440
SUMMARY RESPONSE......ccttiittiitiesiitaiteesiteatee sttt sbeesieeabeesbeeebeesabeabeesseeabeesaneanbeesseas 440
SPECIFIC COMMENTS ..utitietietiete et sttt bbb bt e et e b e bbb be et ens 440
Oak Ridge National Laboratory (Doc. #14463) .........cccceveveiieevveiesiese e 440
U.S. House of Representatives Committee on Science, Space and Technology
(DOC. HLB386) ...ttt bbb 441
Alaska State Legislature, Alaska Senate Leadership (Doc. #7494.1)................. 442
Office of Water Management, Pennsylvania Department of Environmental
Protection (DOC. #7985)......ccoiiiiiiiiiieieieses et 443
State of 1daho (DOC. #9834).........ciieeciece e 443
State of Hawaii Department of Transportation (Doc. #10184)............ccccevvreenne. 444
New Mexico Department of Agriculture (Doc. #13024)........ccccvvevvevveiveinennns 444
Division of Aviation, North Carolina Department of Transportation (Doc.
HLATOB) ..ottt bbbttt e bbb ne e 445
Florida Department of Environmental Protection (Doc. #15080) ............cc.cc..... 447
Tennessee Department of Environment and Conservation (Doc. #15135) ........ 449
North Carolina Department of Transportation (Doc. #15179) .........ccccccevvnvenne 450
Arizona Game and Fish Department (Doc. #15197) ....c.ccoevveveieeveeie e 450
California Department of Water Resources (Doc. #15245).........ccccccvvvnvinnnnn. 450
Sealaska Corporation (DoC. #15356) .......ccccciiiieiierieiieiieeie e 451
West Virginia Department of Environmental Protection (Doc. #15415) ........... 452
Ohio Department of Natural Resources et al. (Doc. #15421).......c.cccccevvevveinnnnee. 453
San Gabriel Basin Water Quality Authority (Doc. #15642).........ccccccoveniivnenne. 453
Environmental Protection Division, Georgia Department of Natural Resources
(DOC. HLB348) ..ot 454
Pyramid Lake Paiute Tribe (DOC. #17472) .....ccccvveveiieie e 454
Lee County, Florida (DOC. #1346.1) .......ccccouiiriiiirienieiie e 454
Board of County Commissioners, Sweetwater County, Wyoming (Doc. #6863)
............................................................................................................................. 455
City of Thornton, Colorado (DocC. #7328.1) .......ccceeeieiieiecie e 455
Transportation and Storm Water Department, City of San Diego, California (Doc.
HT950.2) ettt b ettt bt b reereene e 456
Office of Environmental Programs, City of Phoenix, Arizona (Doc. #7986) .... 457
Aurora Water (D0oC. #8409) ......ccoiiiieiieciie st 457
Board of Supervisors, Imperial County, California (Doc. #10259).................... 459
Mecklenburg County Government, North Carolina (Doc. #10946) ................... 459
City of Escondido, California (DocC. #11116) .......ccccooerireiiniirieienie e 460
City of Palo Alto, California (DoC. #12714).......ccccccveiieiieeiie e 460
Charlotte County, Florida (D0oC. #13061) .....cccovrverierieriniesieieiereesie s 461

17



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Waters of the United States Coalition (Doc. #14589) ........ccccocvvevivriniierienene 461
Valley Center Municipal District, California (Doc. #14752) .......cccccccevvveruvennnnn. 464
Washington County Commission, Utah (Doc. #14991) .........cccccevvviniieniennnnne 464
City of Glendale, Arizona (Doc. #15054)........cccccveveiiieiieie e 465
New York City Law Department (Doc. #15065)..........ccccurerieireneneneneneneninns 466
Flood Control and Water Conservation, Alameda County, California (Doc.

2 L0 TSP UPP 467
National Association of Counties (DoC. #15081) ........cccevevvereiiieiieieceseennens 467
Painesville Township, Ohio (Doc. #15183).......ccccciviiiiiiie e 468
Los Angeles Department of Water and Power (Doc. #15238) ..........cccccevvvenene. 468
Water and Sewer Department, City of Greeley, Colorado (Doc. #15258).......... 471
District of Columbia Water and Sewer Authority (Doc. #15379)~........c.cccoc..... 472
County of Los Angeles and Los Angeles County Flood Control District,
California (DoC. #15620) ......ccccvveiieieiieie e st 473
City of Riverside, California (Doc. #15824) .........cccccciviniiiiieieienese s 475
Colorado Springs Utilities (DoC. #16351.1) .......ccccocvvieieeieiie e 475
South Kansas Groundwater Management District No. 3 (Doc. #16465) ........... 476
City of Beaverton, Oregon (Doc. #16466)...........cccccveveieeieiiieieere e esie e 476
Brady Township Supervisors, Clearfield County, Pennsylvania (Doc. #16480) 477
Palm Beach County, Florida (DOC. #16647)........cccccccvveieiieiieie s 478
City of Portland, Bureau of Environmental Services (Doc. #16662) ................. 480
Office of the Mayor and City Council, City of Palo Alto, California (Doc.

e G A L ) USSP 480
Board of Supervisors, Amador County, California (Doc. #17450) .................... 482
Board of Supervisors, Lassen County, California (Doc. #17461) ............cc.ce..... 483
Board of County Commissioners, Pitkin County, Colorado (Doc. #18921) ...... 483
California State Association of Counties (DocC. #9692)..........cccccevererienenennnn. 484
Association of California Water Agencies (Doc. #12978) .........ccccecveveivieieennn 486
California Association of Sanitation Agencies (Doc. #12832)..........ccccocevvreene. 487
Colorado Stormwater Council (Doc. #12981) ........cccccvevveveiieieee e 490
Association of Clean Water Administrators (Doc. #13069)........cccccocevvrerennnne 491
National Association of Flood & Stormwater Management Agencies (Doc.
=311 ) USSP 492
Western Coalition of Arid States (DocC. #14407)........ccccevveveeveieeie e 492
Florida Rural Water Association (D0C. #14897) ........c.ccooriviieiiieniicsesiseeies 493
Western Urban Water Coalition (Doc. #15178) ......ccccccevveveiieiieie e 494
Pennsylvania Municipal Authorities Association (Doc. #15374)..........cccceeveuee. 495
The United States Conference of Mayors et al. (Doc. #15784).........c.ccccceueneee. 495
Washington State Water Resources Association (Doc. #16543)..........ccccceenene. 497
lowa League of Cities (D0OC. #18823)........cccceviiiiiiiiiieiie e 500

Board of County Commissioners, Pitkin County, Colorado (Doc. #18921) ...... 501
Golf Course Superintendents Association of America et al. (Doc. #14902)...... 501

American Chemistry Council (Doc. #15186) ........cccceveririrenieieieiese e 502
Aluminum Association (DocC. # 15388) ........cccccvveiiiieiiiiiieiie e 506
Dow Chemical Company (Doc. #15408)..........ccocerireiinininieieenese e 508
Rubber Manufacturers Association (Doc. #15419) ......cccccvvvivievie i, 510

18



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Texas Chemical Council (DOC. #15433)......cccviiiiieiiiie e 512
CLUB 20 (DOC. #15519).....ciiiiiiiiiiiisiisiesiesiee ettt 513
Federal Water Quality Coalition (DocC. #15822.1).......cccceveiieieniiniieieeieseeiens 513
Minnesota Chamber of Commerce (DOC. #16473).......cccoevveieiieeireieeieseeniens 516
American Society of Civil Engineers (Doc. #19572) ........ccccceveveiiiencnineenn 517
Pinnacle Construction & Development Corp. (Doc. #1807) ......ccceevevvevvernnenee. 518
Kingsport Horizontal Property Regime and Kingsport Homeowners Association,
BL Al (DOC. HABAT) ..ottt 518
Kerr Environmental Services Corp. (D0oC. #7937.1)....ccccovviieienieiieie e 519
Vulcan Materials Company (DOC. #14642) ........cccevvveieieeieeieseese e 520
West Valley Planned Communities (Doc. #18906).........cccccvreerverienieniieiieennnn 520
National Association of Home Builders (Doc. #19540)........cccccccevveveiiieieenns 522
Texas Mining and Reclamation Association (Doc. #10750) ........cccccceevveriennnnne 524
Wyoming Mining Association (Doc. #14460).........ccccccevvveveeieieene e 526
CONSOL Energy, InC. (DOC. #LAB14).......cceieiiiiiieieiieeeee s 527
Virginia Coal and Energy Alliance and Virginia Mining Issues Group (Doc.
I K ) USSP 527
National Mining Association (Doc. #15059).........cccccveviiiieiieeie e 528
American Petroleum Institute (DOC. #15115) .......ccccceviiiiiniiieiese e 531
Corporate Communications and Sustainability, Domtar Corporation (Doc.
HLD228) .ottt et a ettt et e b reereene e 532
Coeur Mining, InC. (DOC. #L16162)........c.ccvveiuiiieeiieieiiese e 534
Virginia Coal and Energy Alliance and Virginia Mining Issues Group (Doc.
HLBOLO) ..ottt bbbttt bbb ne e 535
Alameda County Cattlewomen (DOC. #8674)........ccccuiriiieiiieeie e 536
[llinois Corn Growers Association (Doc. #13996) .........ccccccevvvevieereiieieese e, 538
USA Rice Federation (DOC. #13998).........ccouiiiriiiiiniiiesieseseeeeee e 539
The Mosiac Company (Doc. #14640)........ccccceeieieeiieiieie e 540
Irvine Ranch Water District (DOC. #LATT4)......cccooeiiiiiiiiiieieee e 541
Browns Valley Irrigation District, California (Doc. #14908)..........c.cccccvveveennene 542
Georgia Paper & Forest Products Association (Doc. #14924) ............cccceevvenne. 543
Klamath Water Users Association (Doc. #15063)..........cccccevveveiieiieieiiieieennns 543
Beet Sugar Development Foundation (Doc. #15368).........ccccceeeveriiiieninnninns 544
Weyerhaeuser Company (DoC. #15392) ......cccecveiieiiiie e 544
Kitchen Cabinet Manufacturers Association et al. (Doc. #15418) ...........cc.c...... 546
American Forest & Paper Association (Doc. #15420) ........ccccccevvvevvevesieieeninns 546
Packaging Corporation of America (DocC. #15515) .......cccceoiiiieieiiiiieienis 549
Dairy Cares (DOC. #LB4TL) .....ccveiueiieie ettt sre et sra e 550
Anderson-Cottonwood Irrigation District (Doc. #17085) ........ccccevvrirvrinennnn 550
Hampton Roads Planning District Commission, Virginia (Doc. #9612) ........... 551
Lake County Division of Transportation, Lake County, Illinois (Doc. #14743) 551
Airlines For America (DoC. #15439) ......cccccviiiiieiiecee e 551
WateReuse Association (DoC. #1349.1) .....coviiiiiiiiiiniieeeeeee e 553
City of Omaha, Nebraska (D0oC. #9733) ....cccoviiiiiiieec e 554
Las Virgenes - Triunfo Joint Powers Authority, California (Doc. #13847) ....... 554
County of San Diego, California (DoC. #14782) .........cccvvveviieiiiiiiesie e, 554

19



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Public Works, Orange County, California (Doc. #14994).........cccccvvvevvnininnnn. 555
National Association of Clean Water Agencies (Doc. #15505) .........ccccccevvennene 556
South Orange County Wastewater Authority, California (Doc. #15619)........... 557
Orange County Sanitation District, California (Doc. #16335.1) ........cccceevuennee. 558
Sacramento Stormwater Quality Partnership (Doc. #17005) .......ccccccevverrrnnenee. 562
Central Arizona Project (DOC. #3267) .....ccvccviieeiieie e 563
Clearwater Watershed District et al (DoC. #9560.1).......cccccvvvvrinreiienneerinseeee 563
Northwest Colorado Council of Governments Water Quality/ Quantity Committee
(DOC. HLOLBT) .ottt 564
Southeast Florida Utility Council (Doc. #11879) .......cccccvevviieiierieseeseesie e 564
Duke Energy (DoC. #13029) ......coiuiiieiieieeie ettt 565
Florida Power & Light Company (Doc. #13615) ........ccccocevveveiieireie e 565
Calleguas Municipal Water District, Thousand Oaks, California (Doc. #13959)
............................................................................................................................. 566
Southern Company (DOC. #14134) .......ccoiieiiiieie s 567
Southern Nevada Water Authority (Doc. #14580) ........cccccceivevveveiieceese s 568
Central Arizona Water Conservation District (Doc. #14585) ........c.ccocvvrvrienne. 569
The Clean Energy Group Waters Initiative (Doc. #14616) ..........cccccccevvevueennene. 569
Metropolitan Water District of Southern California (Doc. #14637)................... 570
Santa Clara Valley Water District (DOC. #14776) ......c.ccceveeveeieeieieeseere e 571
The Fertilizer Institute (DOC. #14915) ......ccoiiiiiieicie e 572
Salt River Project Agricultural and Power District and the Salt River Valley
Water Users Association (DOC. #14928) .......cccoceviiiiininieeierese e 573
NUCOr Corp. (DOC. #14963) ....ccveeieiieiie ettt 574
American Public Power Association (Doc. #15008) .........ccccevereierenencniennnn 575
Utility Water Act Group (DoC. #15016) .......ccceevviiieiiieieiieieeie e se e 576
Edison Electric Institute (DOC. #15032).......cccoiiiiiiiiiiiniiieee e 577
Chino Basin Watermaster (DocC. #15046) ..........ccceveiieieeieiie e 578
San Diego County Water Authority, California (Doc. #15089) ..........cc.cccovveenee. 579
Luminant (DoC. #15100)........ccueiiiieieeie et 582
Northern Colorado Water Conservancy District, Berthoud, Colorado (Doc.
HLDLLA) ottt b b e ne e 583
Bella Vista Water District, Redding, California (Doc. #15149)............cccccvveene 583
Association of Metropolitan Water Agencies et al. (Doc. #15157)........c.ccc.c..... 584
Alameda County Flood Control and Water Conservation District, Zone 7,
California (DOoC. #15259) .....cccuiiiiiieie ettt 585
Beaver Water District, Lowell, Arkansas (Doc. #15405) ........ccccccevvverviiennnnns 586
Eastern Municipal Water District, Perris, California (Doc. #15409) ................. 586
Grand Valley Water Users Association et al. (Doc. #15467) .......cccccevevrvrnninnne. 588
Aqua America, InC. (DOC. #15529).....cc.cciieiiieiie e 588
Washington County Water Conservancy District, St. George, Utah (Doc. #15536)
............................................................................................................................. 589
San Luis & Delta-Mendota Water Authority, Los Banos, California (Doc.
a1 ) ST R 591
SCANA Services, INC. (DOC. #15660) ........ccervereriererieiisiesieeeee e 592
Association of Electronic Companies of Texas, Inc. (Doc. #16433).................. 592

20



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Inland Empire Utilities Agency, California (Doc. #16520).........ccccceevrveriennnnne 593
ARIPPA (DOC. #L6545.1) ...ueeuiiiiieiieiie sttt 594
Cucamonga Valley Water District, California (Doc. #16556) ............cc.ccovreenne. 595
Castaic Lake Water Agency, Santa Clarita, California (Doc. #17061) .............. 596
Cloud Peak Energy (DoC. #18010) ......ccceieeriiiieiieiesieesieee e 597
Xcel Energy (DOC. #18023) .....ccveiuieieiieiieeie sttt 597
WateReuse Association (WateReuse) (DOC. #12758) ......cccvvveeveereniinieenieeenn 597
Eastern Municipal Water District, Perris California (Doc. #15544) .................. 598
George Washington University Regulatory Studies Center (Doc. #13563) ....... 601
Water Environment Federation (DocC. #16584) .........ccccoovveeiininrene e 602
7.5.  SUPPLEMENTAL COMMENTS ON FEATURES AND WATERS NOT JURISDICTIONAL....... 605
SUMMARY RESPONSE .....cttiuiiuiesieiesiestesiestesiesseeseeeestesse st sbessestessesseessessesbessessessessesnes 605
SPECIFIC COMMENTS ..utitietietiete et sttt bbb bt e et e b e bbb be et ens 605
ANONYMOUS (DOC. #2893).....ccviiiiiieeie ettt 605
Department of Public Works, City of Harrisonville, Missouri (Doc. #4038.2). 605
William P. Minervini (DoC. #4040.2) ......cccoeiiieieeie s 606
Town of Carolina Beach, North Carolina (Doc. #5618).........cccccceerinirinnnnnn. 608
Black Hills Corporation (DOC. #6248)........ccccoeieiieiieieiie e 608
Amber Earnhardt (DOC. #E6761) ........ccueieieiiieieieicsie e 608
Sunny Washburn (DOC. #7368)........c.cccueieeiiiieieeie e 615
City of Pittsfield (DOC. #7629).........ccueiiiiieieieie e 615
Merrill Hewson Smith (DOC. #8323) .....c.ccoveiieiiiiciece e 616
Franconia Township (DoC. #8661) ........ccccueveierieiiiiiesesiseeeee e 623
Paul Wetzel (DOC. #9219).......ciieecieceee ettt 623
Floyd County Farm Bureau, InC. (DOC. #9673) .......ccoocvririiieieienese e 624
Minnesota Association of County Agricultural Inspectors (Doc. #10970) ....... 625
Weld County (D0OC. #12343)......ccuiiiiiieiiieiesie et 625
North Carolina Water Quality Association (Doc. #12361) ........cccccevveveireennnne 626
Florida Water Environment Association (DocC. #12856) .........cccccevviviininnninns 627
Family Farm Alliance (DoC. #12983) ........cccciveiiiiieiieie e 628
Ground Water Protection Council (Doc. #13055) ........ccoovvvrimiienencienesiesiees 629
Tamara Choat (DOC. #13701) ...cccceeiiiieieeee e 629
Board of County Commissioners, Lewis and Clark County (Doc. #14065) ..... 629
A. Romberg (D0oC. #14096) .......cceiveeiieiieieeiie et se et 630
El Dorado Holdings, InC. (DOC. #14285).......ccccoiiiiiiiiiniiieiee e 630
Westlands Water District (DoC. #14414).......ccoeoveiiiieieeieee e 630
Union for Reform Judaism (DocC. #14560) ........ccccooreririniiieieienese e 632
State of Oklahoma (DOC. #14625) ........ccccoveiiiiieiieie e 632
State of Oklahoma (DOC. H#LATT3) ...ccviiiiieeieieie s 633
Santa Clara Valley Water District (DoC. #14776) ......cccccoceevivevieeiieiie e, 633
Region 10 Tribal Caucus (DOC. #14927) .....ccoeieiiiiiiiieeceee e 634
City of Minneapolis Water Resources (Doc. #14975.1)......ccccccvevveviieeiieiinenn, 634
Clean Water Action (Do0C. #15015) ......cccviiiiiiiiiiiesiesese e 639
San Joaquin County Board of Supervisors (Doc. #15017.1).......cccceevvveivernnnnne. 639
Idaho Conservation League (Do0C. #15053) ......cccoerererinininieieieniesie e 640
Lea Soil and Conservation District Board of Supervisors (Doc. #15144.1)...... 646

21



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Destin Water Users, INC. (DOC. #15357) .....ccoiieriiiiiiieienienieeie e 647
Steel Manufacturers Association and Specialty Steel Industry of North America
(DOC. HLBALBY ...t 647
Massachusetts Water Resources Authority (Doc. #15546) .........cccccevvviveieennnne 648
City of Portland, Maine (DOC. #15582) ........cccccviieriiiiniieie e 649
Countrymark Cooperative Holding Corporation, LLC; Countrymark Refining and
LOgiStiCS, LLC (DOC. #15656) .......ccceiirieiieiiieiesieesieeie e see e 649
Pennsylvania Grade Crude Oil Coalition (Doc. #15773) ......cccccvevviivereerieieene. 651
Indiana Department of Environmental Management (Doc. #16440) ................ 651
Pershing County Water Conservation District (Doc. #16519) ........c.cccoevvvvuennen. 651
Kaweah and Tule Water Managers (Doc. #16544) .........cccooevviieiiieneniieineniens 652
Judy Petersen (DoC. #16580) .......cccceiuiiiieiieiiciesieese e 653
Kentucky Waterways Alliance (DocC. #16581) .........cccceviriiieiieieniicnesenieis 654
Lake County Stormwater Management Commission (Doc. #16893)................. 655
D. Gillham (D0oC. #L16906) .......ccuerueruirririiriieiieieiesie et 655
Arizona Rock Products Association (Doc. #17055) ........cccceeeveieevveiesieieenens 655
D. SOIEM (DOC. HLTB27) ..ttt 656
ANONYMOUS (DOC. #L8770)....cuiiiiieeie et 657
Alliant Energy Corporate Services, Inc. (Doc. #18791) .......cccocevvivienininennnn, 657
ANONYMOUS (DOC. #L880L)....c.uiiieiiieiieie et 658
Valley County (DOC. #18918)......c.coiiiiiiriiiinieieiese e 658
ANONYMOUS (DOC. #18943)......oi it 659
ANONYMOUS (DOC. #L8955)........ciiiiiiiiiieieieiese e 659
City of Olathe Kansas (DoC. #18982)........cccccceiieiieiieieeie e 660
Kevin and Nicole Keegan (DocC. #19128)........cccceviririninieiieieienese e 660
Western States Water Council (Doc. #19349) .......cccccocevieviiieiecce e 660
Coachella Valley Water District, Riverside County, California (Doc. #19455) 661
Maui County (DOC. #19543) .....cciviiieieeie ettt 661
Las Vegas Valley Watershed Advisory Committee (Doc. #19570) .................. 663
Chicken & Egg Association of Minnesota (Doc. #19584) .........ccccccevvevieiuenen. 663
San Luis Water District (SLWD), Los Banos, California (Doc. #20488)......... 663
Alpine County Board of Supervisors, County of Alpine, California (Doc.
H20492) ..ottt ettt e renreereene e 664
Highlands Ranch Metropolitan District, Highlands Ranch, Colorado (Doc.
0 ) USSP 664
Atascadero Mutual Water Company (Doc. #20508) .........ccccevvrveeveeiesieieennnns 664
ATTACHMENTS AND REFERENCES 665
SUPPLEMENTAL REFERENCES: . 680

22



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Topic 7. FEATURES AND WATERS NOT JURISDICTIONAL

Summary Response

In the final rule, the agencies have provided clarified information regarding features that are not
considered “waters of the United States”, even where those features would otherwise meet the
criteria for jurisdiction under paragraphs (a)(4) though (a)(8). Collectively referred to as
“exclusions”, this portion of the rule reflects the agencies’ long-standing practice and technical
judgment that certain waters and features are not subject to the CWA. The exclusions are an
important aspect of the agencies’ policy goal of providing clarity and certainty. Just as the
categorical assertions of jurisdiction over tributaries and adjacent waters, as defined, simplify the
jurisdiction issue, the categorical exclusions will likewise simplify the process, and they reflect
the agencies’ determinations of the lines of jurisdiction based on science, the case law and the
agencies’ experience and expertise.

The agencies received numerous comments on the exclusions contained in the proposed rule
from the public, potentially regulated entities, and the Science Advisory Board. Many
commenters felt that the proposed language regarding exclusions was not specific enough or did
not define important terms used. In response to these comments, the agencies have broadened the
preamble discussion of this section and expanded the number of exclusions listed in order to
increase clarity regarding the agencies’ intent. Some commenters stated the exclusions should
not apply where a water has a significant nexus or meets one of the categories in paragraph (a).
The agencies disagree with these suggestions and believe it is a reasonable approach for the rule
to clearly identify what waters are and are not jurisdictional. The Science Advisory Board and
several other commenters stated that the proposed exclusions did not reflect the scientific record
or lacked adequate scientific justification. The agencies’ determination that certain features are
not “waters of the United States” is not solely a scientific conclusion. Although guided by the
available scientific information, exclusions are also guided by Supreme Court cases, statutory
language and regulatory policies, and the agencies’ technical expertise and experience. Thus, just
as a significant nexus determination is not a purely scientific inquiry, the exclusions reflect a
determination by the agencies that the features detailed should not be considered “waters of the
United States,” based on an evaluation of the law, science, and functions provided by these
features. The agencies believe the exclusions contained in the final rule provide a balance
between protection and clarity that is reasonable and consistent with the statute’s goals and
objectives.

It is important to note the difference between features not considered to be “waters of the United
States” (exclusions) and activities covered under CWA section 404(f), also known as
“exemptions.” Recognizing the vital role of farmers in providing the nation with food and fiber,
the Clean Water Act in Section 404(f)(1) (33 U.S.C. § 1344(f)(1)) exempts many normal farming
activities such as seeding, harvesting, cultivating, planting, soil and water conservation practices,
and other activities from the Section 404 permitting requirement. “Normal” farming, silviculture,
and ranching is clarified in the agencies’ implementing regulations (40 C.F.R § 232.3(c)(1)) to
mean established and ongoing activities to distinguish from activities needed to convert an area
to farming, silviculture, or ranching and activities that convert a water to a non-water. While
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waters subject to normal farming, silviculture, or ranching practices may be determined to
significantly affect the chemical, physical, or biological integrity of downstream navigable
waters, the agencies believe that such determination should be made based on a case-specific
basis instead of by rule. The agencies also recognize that waters subject to normal farming,
silviculture, or ranching practices are often associated with modifications and alterations
including drainage, changes to vegetation, and other disturbances the agencies believe should be
specifically considered in making a significant nexus determination. Nothing in this rule changes
the exemptions covered in 404(f) or current agency implementation of the exemptions.

In the final rule all existing exclusions from the definition of “waters of the United States™ are
retained, and several exclusions reflecting longstanding agency practice are added to the
regulation for the first time. Prior converted cropland and waste treatment systems have been
excluded from the definition of “waters of the United States” definition since 1992 and 1979
respectively, and only ministerial changes are made. These two exclusions remain substantively
and operationally unchanged. The agencies add exclusions for waters and features previously
identified as generally exempt in preamble language from Federal Register notices by the Corps
on November 13, 1986, and by EPA on June 6, 1988. This is the first time these exclusions have
been established by rule. The agencies for the first time also establish by rule that certain ditches
are excluded from jurisdiction. The agencies add exclusions for groundwater and erosional
features, as well as exclusions for some waters that were identified in public comments as
possibly being found jurisdictional under proposed rule language where this was never the
agencies’ intent, such as stormwater control features constructed to convey, treat, or store
stormwater, and cooling ponds that are created in dry land. Artificial lakes and ponds subject to
this exclusion are created in dry land to hold or store water for uses where isolation from
downstream waters for the duration of the associated activity is essential. Conveyances created
in dry land that are physically connected to and are a part of these artificial lakes and ponds
created in dry land are also excluded from jurisdiction under this provision. These artificial
features work together as a system, and it is appropriate to treat them as one functional unit.
These exclusions reflect current agencies’ practice, and their inclusion in the rule as specifically
excluded furthers the agencies’ goal of providing greater clarity over what waters are and are not
protected under the CWA. Waters and features that are excluded under paragraph (b) of the final
rule cannot be determined to be jurisdictional under paragraphs (a)(4) through (a)(8).

Many commenters stated that all “man-made” facilities and features should be added to the list
of exclusions. The agencies do not feel that this addition would be appropriate, as the term “man-
made” would potentially apply to a large number of aquatic features, without regard to the
potential for significant nexus to traditional navigable waters, interstate waters, or territorial seas.
Given the extensive human modification of watercourses and hydrologic systems throughout the
country, it is often difficult to distinguish between natural watercourses and watercourses that are
wholly or partly modified or constructed. Many features that potentially convey waters and/or
pollutants to (a)(1)-(a)(3) waters have been historically created or altered, such as channelized
streams and impounded areas, and to add a broad exclusion for these waters to the list of
excluded features would not improve regulatory clarity, nor be consistent with the goals of the
statute. The agencies believe the expanded exclusions for cooling ponds, stormwater control
features, and wastewater recycling structures created in dry land, as well as certain types of
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ditches, provide clarity regarding many of the features that prompted these comments, as well as
the necessary environmental safeguards.

Overall the agencies received many comments related to the jurisdictional status of ditches. In
response to comments, the agencies have revised the exclusions for ditches to more effectively
reflect the agencies’ intent and provide greater clarity and consistency. The agencies’ approach
to ditches in the final rule balances the protection of ditches that replace or function as
tributaries with the exclusion of ditches that provide minimal, if any, tributary function and have
not been historically regulated in practice. Thus, the treatment of ditches in the final rule is
based on the science, the discretion provided by the statute, the direction provided by case law,
and the overwhelming stakeholder desire for more effective and understandable rules to reduce
the need for case-by-case jurisdictional determinations. The revised ditch language excludes:

“(A) ephemeral ditches that are not a relocated tributary or excavated in a tributary;
(B) intermittent ditches that are not a relocated tributary or excavated in a tributary or
drain wetlands;

(C) Ditches that do not flow, either directly or through another water, into a water
identified in paragraphs (a)(1) through (a)(3) of this [rule].”

A ditch that meets any one of these three conditions is not a water of the United States. These
exclusions apply independently, so a ditch is excluded if it meets just one of these exclusions and
even if it doesn’t meet any of the others. Compendium 6 of this RTC focuses on “Ditches,” and
section 6.2 of that compendium is specifically centered on the exclusions for ditches in the final
rule.

For more information on the exclusion specific to waste treatment systems, see the summary
response included in the section titled “Waste Treatment System (WTSE)” below. For more
information on the exclusion specific to prior converted cropland, see the summary response
included in the section titled “Prior Converted Cropland (PCC)” below. For information
regarding Municipal Separate Storm Sewer Systems (MS4) and other stormwater control
features, see the summary response included in the section titled “MS4s and other stormwater
management features” below. The essays and individual responses throughout this compendium
further respond to the individual issues raised in this section.

Several commenters also expressed concerns that features listed in the exclusions as not
considered “waters of the United States” could serve as a jurisdictional connection for other
waters under the proposed rule. The science overwhelmingly supports the conclusion that waters
can remain strongly connected even where the connection is through a non-jurisdictional feature.
See Technical Support Document Sections Il and IX. There is no basis in the statute or caselaw
to ignore the significant effects a water has on downstream waters simply because the connection
exists through a non-jurisdictional feature. In response to these and other comments, however,
the agencies have made several clarifications in the final rule. For tributaries, some excluded
features, such as waste treatment systems or lawfully constructed grassed waterways, may occur
within a covered tributary segment; while the water above and below the excluded feature is
jurisdictional if it meets the definition of tributary, the excluded feature does not become
jurisdictional. In the same way, the excluded feature does not render the upstream portion of the
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covered tributary excluded, recognizing that the upstream portion retains its significant nexus to
downstream waters. For purposes of determining adjacent waters, the agencies are defining
limits for “neighboring” primarily based on the reliance of a 100-year floodplain, as
recommended by the public and based on science. By establishing a distance-based threshold for
adjacency, the agencies have removed the possibility that a water could be determined to be
categorically jurisdictional solely because of the presence of a hydrologic connection through an
excluded feature. For waters considered under (a)(7) or (a)(8), the presence of a hydrologic
connection from an excluded feature may be an important factor in evaluating a case-specific
significant nexus, but does not on its own demonstrate that a significant nexus is present.

In addition, it is important to note that the features discussed under exclusions may function as

“point sources” under CWA section 502(14)), such that discharges of pollutants to waters
through these features would be subject to other CWA regulations (e.g., CWA section 402).

Specific Comments

Gila River Indian Community (Doc. #13619)

7.1  One area of the Proposed Rule that the Community supports is the Agencies’ decision to
promulgate, in a formal regulation, waterways that the Corps had been excluding from
jurisdiction as a matter of policy. It has been the Agencies’ policy not to extend
jurisdiction over certain waterways and water features identified in the Proposed Rule,
but the Corps had reserved the right to assert jurisdiction over them on a case-by-case
basis. The Agencies clearly intend that these categorical exemptions add clarity for
landowners. While this should be the case, it is important that the Final Rule address
some of the related ambiguities included in the Proposed Rule. For example, what is a
“ditch excavated in a wholly upland region?”” Moreover, while these categorical
exemptions might provide some regulatory relief, the Proposed Rule does not make clear
who has the burden of proving that an exemption applies.

As another example, would a series of detention basins within a drainage channel that
slowly release storm water downstream into a waterway that eventually flows into a
jurisdictional water qualify as non-jurisdictional “artificial ponds”? Categorical
exemptions should be clearly defined and clarified, especially in light of the proposed
elimination of the Wetlands Delineation Manual, which provided guidance to the
regulated community. (p. 7-8)

Agency Response:  See summary response above and the summary response at
7.4.4. It is the Government’s burden to demonstrate that a water is a “water of the
United States.”

Texas Commission on Environmental Quality (Doc. #14279.1)

7.2 Additional categories should be added to provide more examples of waters that will never
be identified as jurisdictional waters. In 33 CRF 8328.3(b), various categories of water
bodies are listed as non jurisdictional. This new section is potentially helpful, but
additional categories should be added to help address the uncertainty that is currently
associated with the proposed provision for "other waters" in 38 CFR 8328.3(a)(7). (p. 8)
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Agency Response:  See summary response above.

Commonwealth Pennsylvania Department of Agriculture (Doc. #14465)

7.3

The proposed rule as drafted creates more confusion than it clarifies. PDA is disappointed
in the proposed rule's lack of clarity due to ambiguous or undefined terms and phrases.
Terms and phrases throughout the proposal are left undefined, or the definition is left so
ambiguous that farmers will be left wondering, with no possible way of determining,
whether waters on their property will be jurisdictional or not. The proposed rule only
increases confusion...

allowing for exempted features, such as groundwater, gullies, and rills to serve as
connections that can render a feature jurisdictional "adjacent water" or "other water." (p.
4)

Agency Response:  See summary response above.

State of Oklahoma (Doc. #14625)

7.4

I11. Exemptions Further Clarified or Removed Altogether

While the Agencies' efforts to exempt certain water features and activities from CWA
jurisdiction are noble, in many cases it has arguably led to erosion of exemptions we
believe were already well established prior to this proposal. Though embodied in a
separate document outside this proposed rule to define WOTUS, the Agencies' proposed
Interpretive Rule Regarding the Applicability of Clean Water Act Section 404(f)(1)(A)
("Interpretive Rule™) provides an excellent example of such unintended consequences.
The effect of the proposed Interpretive Rule is to narrow the scope of agricultural
activities exempt from CWA jurisdiction despite the Agencies' stated intent otherwise.
We reiterate our request to withdraw the proposed Interpretive Rule and suggest that the
exemptions for ditches and some other features proposed within the WOTUS rule suffer
from the same unintended consequences without significant clarification. (p. 4)

Agency Response: See summary response above. While not relevant to the this
rule, the Interpretive Rule Regarding the Applicability of Clean Water Act Section
404(f)(1)(A) was withdrawn on January 29, 2015.

Tennessee Department of Environment and Conservation (Doc. #15135)

7.5

The CWA exclusions of groundwater and certain other exclusions listed in the proposed
rule and the current regulation do not have scientific justification. The available science
shows that groundwater connections, particularly via shallow flow paths in confined
aquifers, can be critical in supporting the hydrology and biogeochemical functions of
wetlands and other waters. (p. 12)

Agency Response: See summary response above and summary response at 7.3.6.
The agencies include an exclusion for groundwater, including groundwater drained
through subsurface drainage systems. As discussed in the preamble to the proposed
rule, the agencies have never interpreted “waters of the United States” to include
groundwater. The exclusion does not apply to surface expressions of groundwater,
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7.6

as some commenters requested, such as where groundwater emerges on the surface
and becomes baseflow in streams or spring fed ponds.

The proposed rule includes exclusions not justified by science. There is a lack of
scientific knowledge to determine if ditches should be categorically excluded. Although
gullies, rills, and non-wetland swales are excluded, these features can be important
conduits for moving water between jurisdictional waters, making them important with
respect to hydrological and other forms of connectivity. Although excluded from
jurisdiction, artificial lakes or ponds, or reflections pools, created by excavation, diking
or construction can be directly connected to jurisdictional waters by groundwater, which
may be shallow as well as deep groundwater in unconfined aquifers. (p. 13)

Agency Response:  See summary response above.

Southern Ute Indian Tribe Growth Fund (Doc. #15386)

1.7

9. Comments on the exclusion of manmade structures

With respect to the exclusion in the Proposed Rule of several manmade structures, i.e.,
artificial lakes or ponds, artificial reflecting pools or swimming pools, and small
ornamental waters which are “created by excavating and/or diking dry land” from
jurisdictional status, it is recommended that a definition is provided for “dry land.”

Recommendations:
A definition for dry land should be provided in the Proposed Rule... (p. 9)

Agency Response: As stated in the preamble, the phrase “dry land” appears in
the 1986 and 1988 preambles, and the agencies believe the term is well understood
based on the more than 30 years of practice and implementation. But in keeping
with the goal of providing greater clarity, the agencies clarify that “dry land” refers
to areas of the geographic landscape that are not water features such as streams,
rivers, wetlands, lakes, ponds and the like. However, it is important to note that a
“water of the United States” is not considered “dry land” if it lacks water at a given
time. Similarly, an area remains “dry land” even if it is wet after a rainfall event.

Pike Peak Area Council of Governments, Colorado (Doc. #9732)

7.8

The proposed language is so broadly drafted that without modifications it will most likely
encompass, and subject to further permit scrutiny, what can be characterized as
"beneficial™ infrastructure activities. These activities include: (1) the construction and
operation of ponds and lagoons associated with water" delivery/treatment systems (there
IS a "wastewater" system exemption, but no comparable water system exemption); (2) the
construction and operation of recharge and reuse facilities being employed in response to
climate variability; and (3) the construction and maintenance of stormwater control
facilities, including "green infrastructure™ projects. To unnecessarily erect additional
barriers to the completion of such activities is unwarranted. (p. 3)

Agency Response: Paragraph (b)(7) of the rule clarifies that wastewater recycling
structures created in dry land are excluded. This new exclusion clarifies the
agencies’ current practice that such waters and water features used for water reuse
and recycling are not jurisdictional when constructed in dry land. The agencies
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recognize the importance of water reuse and recycling, particularly in areas like
California where water supplies can be limited and droughts can exacerbate supply
issues. This exclusion responds to numerous commenters and encourages water
reuse and conservation while still appropriately protecting the chemical, physical,
and biological integrity of the nation’s water under CWA.

The agencies specifically exclude constructed detention and retention basins created
in dry land used for wastewater recycling as well as groundwater recharge basins
and percolation ponds built for wastewater recycling. Many commenters noted the
growing interest in and commitment to water recycling and reuse projects.
Detention and retention basins can play an important role in capturing and storing
water prior to beneficial reuse. Similarly, groundwater recharge basins and
percolation ponds are becoming more prevalent tools for water reuse and recycling.
These features are used to collect and store water which then infiltrates into
groundwater via permeable soils. Though these features are often created in dry
land, they are also often located in close proximity to tributaries or other larger
bodies of water.

The exclusion also covers water distributary structures that are built in dry land for
water recycling. These features often connect or carry flow to other water recycling
structures, for example a channel or canal that carries water to a percolation pond.
The agencies have not considered these water distributary systems jurisdictional
where they do not have surface connections back into, and contribute flow to,
“waters of the United States.” In contrast, the agencies have consistently regulated
aqueducts and canals as “waters of the United States” where they serve as
tributaries, removing water from one part of the tributary network and moving it to
another. The agencies have not in practice asserted jurisdiction over these types of
features when created in dry land. The exclusion in paragraph (b)(7) codifies long-
standing agency practice and encourages water management practices that the
Agencies agree are important and beneficial.

Northwest Florida Utility Managers Council (Doc. #14573)

7.9

In their proposed rule, EPA provides numerous exclusions. But the exclusions are just as
confusing as the rest of the rule. For instance wastewater treatment plants are excluded
but what happens if it discharges to a non-jurisdictional water that is suddenly rendered
jurisdictional? In addition groundwater is excluded but what happens if that groundwater
discharges to a traditional jurisdictional water and that groundwater contains a high level
of nitrogen or phosphorus. EPA will most certainly want to take action if they find the
source of the N/P comes from a farm or a treatment facility or any number of sources of
those nutrients. (p. 2)

Agency Response:  With respect to what happens with NPDES permits when
jurisdictional status changes as a result of the final rule, please see summary
responses at 7.4.4 and 12.3. Nothing in the final rule changes the legal requirements
regarding discharges of pollutants which require a permit. As the preamble notes,
the exclusion for groundwater does not apply to surface expressions of groundwater,
such as where groundwater emerges on the surface and becomes baseflow in
streams or spring fed ponds, or where groundwater is pumped and discharged into
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surface waters of the United States. The final rule does not change existing statutory
exemptions, such as for discharges of agricultural stormwater.

Broward County, Florida (Doc. #15395)

7.10

The Board...supports legislation that:

Clarifies that CWA jurisdiction does not include isolated, intrastate, or non-navigable
waters such as isolated ponds, ditches, and other channels containing intermittent or
ephemeral water flows occurring during less than three months of the year as “navigable
waters” or “waters of the United States. Broward County finds that the proposed rule
specifically excludes from jurisdiction waste treatment ponds and artificial ponds; upland
ditches with less than perennial flow; and ditches that do not contribute flow to a
recognized water of the US. In addition, the proposed rule clarifies jurisdiction further by
adding a definition for “tributaries” (undefined in the current regulations) which excludes
intermittent and ephemeral streams that do not contribute flow to a recognized water of
the US. (p. 2)

Agency Response: See summary response above. The agencies have modified the
definition of tributary in the final rule, see preamble sections IV.F and G and
Technical Support Document sections VII and V111 for more information on
tributaries and adjacent waters.

Public Works, Ramsey County, Minnesota (Doc. #16665)

7.11

Comments related to explicit exclusions - Ramsey County supports the LGAC report
recommendation that man-made components of a MS4 permitted stormwater conveyance
system be excluded from WOTUS including manmade green infrastructure and manmade
conveyance components such as manmade gutters, manmade ditches, manmade drains,
and manmade ponds. Natural conveyance components should be included in WOTUS
including natural wetlands and modifications to natural wetlands. Similarly, MCSG
proposes a specific exclusion from WOTUS for fully-constructed stormwater control
measures Including constructed stormwater ponds, constructed stormwater wetlands, rain
gardens, infiltration devices and structures, swales, Low Impact Development structures
and BMPs, pipes, streets, curbs, gutters, roadside ditches, man-made ditches, man-made
channels, storm drains, and other constructed stormwater control and conveyance
structures, devices, and features. MCSC [Minnesota Cities Stormwater Coalition]
identifies three specific exceptions to the exclusion for fully-constructed stormwater
control measures. These exceptions are included in WOTUS and include 1) stormwater
control measures constructed at the approximate location of similar types of natural
waters; 2) natural water resources with stormwater conveyance pipes discharging to them
and with constructed outlets; and 3) stormwater control measures subject to the ebb and
flow of the tide. The LGAC report recommends the EPA Identify regional areas where
regional jurisdictional determination as WOTUS could be problematic In terms of sea
level rise and fall, or where groundwater and surface water flow are intermixed. For these
areas, the EPA should develop region-specific criteria for determining WOTUS
jurisdiction. The rule should explicitly specify when ditches are WOTUS jurisdictional.
Ramsey County supports recommended language by Alabama DOT to exclude roadside
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ditches from WOTUS, defined as "excavated channels adjacent to roadways with less
than perennial flow constructed for transportation and stormwater conveyance™. (p. 1-2)

Agency Response: See summary response above. The final rule applies
nationwide; any case-specific evaluation of jurisdiction could consider site-specific
and region-specific information.

Board of Supervisors, Amador County, California (Doc. #17450)

7.12

We concur that categorizing waters that will "never" be subject to CWA jurisdiction will
be helpful. We encourage the agencies to define the category...clarifying water bodies
that will always be subject to the CWA jurisdiction. We note in particular that "interstate
waters, all other waters that could affect interstate or foreign commerce, impoundments
of waters of the United States, tributaries, and adjacent wetlands" as currently defined in
the regulations do not appear anywhere in the CWA. We urge the agencies to incorporate
those interstate waters, all other waters, impoundments of waters, tributaries and adjacent
wetlands in the category of "never subject to the CWA", where a significant nexus to
"navigable waters" as explained above is unlikely...we urge the agencies to explicitly
classify the following as waters that will never be subject to the CWA jurisdiction.

e Waters from water reuse facilities
e Roadside ditches designed as part of the road drainage structure

e Ditches used to convey municipal storm water discharge under the Municipal
Separate Storm Water Sewer System (MS4) program

e Water conveyance systems for flood control purposes (p. 3)

Agency Response: See summary response above and Technical Support
Document. With respect to water reuse facilities, please see summary responses at
7.4 and 7.4.2; with regard to ditches, flood control structures, and MS4s, also see the
compendium on ditches (topic 6) and the summary response at 7.4.4, respectively.

Colorado Clean Water Coalition (Doc. #3533)

7.13

We appreciate the outline list of exclusions identified in the proposed rule such as
artificial lakes, ponds created by excavating, water filled depressions created incidental to
construction activity, and ditches; however, we are concerned with the inconsistency of
language when referring to "All Tributaries" and "Nexus" as these examples listed in the
proposal could clearly be considered tributary waters. Industry education is a very
important aspect of successful regulation and such language not considered industry
standard or scientific in nature will cause confusion regarding implementation of the new
regulation. (p. 2)

Agency Response: The agencies believe the final provides clarity on waters that
are and are not jurisdictional but agree industry education is important.

Great Lakes Indian Fish and Wildlife Commission (Doc. #15454)

7.14

Staff also understand that certain waters are not “waters of the US.” However, if some of
these features are abandoned, they may over time acquire the characteristics of a water of
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the US. While clarity in regulation is desirable, it may be important to leave some
flexibility in the rule so that certain of these features could become a water of the US
under appropriate circumstances. For example, rice paddies that have been long
abandoned should be considered waters of the US if they meet the criteria identified in
the proposed rule. (p. 2)

Agency Response: See summary response above.

Leaque of California Cities (Doc. #16442.1)

7.15

Exemptions to the proposed rule are important. The proposed rule needs to provide
greater understanding of what is and what is not a Water of the United States. Manmade
stormwater and flood control infrastructure such as ditches, drains, culverts, and green
infrastructure should be clearly exempted from the proposed rule. (p. 1)

Agency Response: See summary responses above and at 7.4.4.

Federal StormWater Association (Doc. #15161)

7.16

The proposed rule includes exemptions from the existing regulations and exemptions that
are based on clarifications of the scope of federal jurisdiction in those prior rulemaking
preambles. But these exemptions are related to different underlying rules and are not
always directly applicable to the proposed rule, making those exemptions and how they
apply to the proposed expanded jurisdiction equally confusing... (p. 5)

Agency Response: The example provided in the comment relates to ditches and
the definition of “tributary.” That definition has been modified in the final rule; see
summary response above and Sections IV.F and 1V.I of the preamble.

Idaho Association of Commerce & Industry (Doc. #15461)

7.17

Notwithstanding the foregoing, any proposed rule must recognize that not all water
bodies are subject to the jurisdiction of the CWA. In addition, any proposed rule should
provide specific examples of water body features that are not within the scope of the
CWA regulation. We acknowledge and appreciate the exempted waters in the proposed
rule but they fall short of specifically exempting various waters that should not be
jurisdictional waters. The limited exemptions provided in the proposed rule appear to be
another effort to circumvent the current language of the law as well as the intent that has
twice been upheld by the U.S. Supreme Court. (p. 3)

Agency Response: The agencies disagree, and believe the final rule, and
exclusions contained within, provide a balance between protection and clarity that is
reasonable with the statute’s goals and objectives. With regard to the Supreme
Court decisions, see the Technical Support Document, section 1.

Association of Nebraska Ethanol Producers (Doc. #15512)

7.18

One of the more significant changes advanced by the proposed definition is the inclusion
of several listed exemptions for coverage under WOTUS at 40 CFR 230.3(t). While
listing those waters not designated as WOTUS is a step in the right direction, the specific
language of the current rulemaking proposal appears to suggest that only those waters
covered by one or more of the listed exemptions are in fact exempt from coverage as
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jurisdictional waters. Any waters that do not meet one or more of the specific exemptions
listed could in fact become WOTUS under the USEPA proposed definition as written.
USEPA guidance clearly indicates that the exemptions listed in Paragraph (t) are intended
to be examples of the types of waters that are expected to be non-jurisdictional. However,
USEPA's proposed regulatory language falls short of carrying those concepts clearly into
the rulemaking and could result in intermittent streams, run-on from low-lying
agricultural areas, and water discharges from similar lands being reclassified as
jurisdictional.

Assuming that the WOTUS rulemaking goes forward, we would recommend adding
specific language in the rule that the exemption list in 40 CFR 230.3(t) is intended to
represent examples of non-jurisdictional waters, but does not in fact represent an all-
inclusive list of exempt waters. In addition, the final rule could be improved by adding a
"catch-all" category under Paragraph (t) that would otherwise exempt all waters not
otherwise qualifying as WOTUS because they do not otherwise drain or connect to
jurisdictional waters. These changes would help ensure that any rulemaking clearly
implements the concepts USEPA says that it is trying to advance through the WOTUS
rulemaking. (p. 2-3)

Agency Response: The agencies do not believe it is necessary to add a “catch-all”
exclusion for all waters not determined to be jurisdictional, and do not agree that it
would provide clarity regarding the categories of waters that are covered. The final
rule interprets the CWA to covers those waters that require protection in order to
restore and maintain the chemical, physical, and biological integrity of traditional
navigable waters, interstate waters, and the territorial seas. The final rule clarifies
categories of waters that are jurisdiction by rule, a limited subset of waters that may
be jurisdictional based on a case-specific analysis, and categories of waters not
considered “waters of the United States.” See summary response above.

The agencies disagree that intermittent streams are currently not considered
jurisdictional. See Section IV.F of the preamble for a discussion of stream flow
regime. The agencies are unclear what the commenter is referring to in the
statement “...run-on from low-lying agricultural areas, and water discharges from
similar lands being reclassified as jurisdictional.” See summary response and list of
exclusions.

FMC Corporation (Doc. #15533)

7.19

Definition of Waters of the United States: We agree with the language in the proposed
rule that excludes waste treatment systems and groundwater, including groundwater
drained through subsurface drainage systems, However, we are concerned that EPA,
through other language in the proposed rule would on a "case-by-case basis" determine
whether a significant nexus exists and use this authority to circumvent these exemptions,
groundwater protection systems and permitting rules already in place would be
confounded by any attempt to add additional layers of permitting. We urge EPA to
recognize that exiting waste treatment systems, and other ponds and water storage
facilities are excluded from any implementation of a significant nexus test. (p. 2)
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Agency Response: The final rule clarifies that the exclusions listed are not “waters
of the United States” even where they otherwise meet the terms of paragraphs (a)(4)
though (8).

Federal Water Quality Coalition (Doc. #15822.1)

7.20

7.21

The agencies have proposed to recodify exemptions from the current regulations and to
codify additional exemptions drawn from language in the preambles of prior
rulemakings. However, whether the exemptions were stated previously in rule language
or preamble language, they are now exemptions from a new underlying rule that is vastly
different from the current regulatory definitions of waters of the U.S. This fact has led to
confusion regarding what waters are covered by the exemptions.

For example, the proposed exemptions drawn from prior rulemaking preambles describe
features that the prior definitions of waters of the U.S. did not reach, because the features
did not qualify as jurisdictional water under the terms of the prior definitions. However,
but for an exemption, the proposed rule would regulate most water features. Thus, the
proposed exemptions likely will be interpreted narrowly and will apply only to the
features described in each exemption. Further, no explanation for the exemptions is
provided other than “longstanding practice” and the observation in the plurality opinion
in Rapanos that there were certain features that were not primarily the focus of the CWA
(citing 547 U.S. at 734). 79 Fed. Reg. at 22218. Unfortunately, the explanations from the
preambles of prior rules may no longer be relevant because the agencies have changed
the underlying definition of waters of the U.S. We agree that there are many waters that
are not the primary focus of the CWA. The agencies should articulate a clear rationale for
distinguishing between waters that are federally regulated and waters that are left to state
jurisdiction and expand the exemptions based on that rationale. Their failure to do so has
led to significant uncertainty. (p. 17-18)

Agency Response: The agencies have expanded and clarified the discussion of
features not considered to be “waters of the United States” in the final rule. See the
summary response above and Section 1V.1 of the preamble.

Based on their understanding of connectivity, some members of the Panel who reviewed
the proposed rule recommended against the exclusions for groundwater, ditches, rills,
gullies, nonwetland swales, and artificial lakes and ponds.*

Others Panel members observed that the agencies did not provide a rationale for the
exclusions, creating confusion:

Panel members commented that the manner in which decisions would be made
about excluding other manmade features was not clearly explained in the
preamble of the proposed rule. Members noted, for example, that it was not clear
whether the proposed rule would exclude: artificial lakes and ponds that have
connections to downstream waters, underground stormwater drainage, natural
versus artificial swales, roadside ditches, stormwater quality basins, bioswales,
detention basins, industrial water processing and/or treatment facilities,

! Rodewald Memorandum, at 6-8.
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desalination brine storage basins, cooling systems, oil and gas tank basins, fish
farms, and rice paddies.” (p. 53)

Agency Response: See summary response above.

Water Advocacy Coalition (Doc. #17921.1)

The Proposed Exclusions from the Waters of the United States Definition Are
Ambiguous and Wholly Inadequate.

Although we support the agencies’ listing of types of waters that are categorically not
jurisdictional and the clarification that these excluded waters cannot be recaptured if they
satisfy the rule’s other provisions, the exclusions contained in the proposed rule are
unclear and wholly inadequate. We support the proposal to maintain the exclusions for
waste treatment systems and prior converted croplands, but it is disappointing that the
agencies have not taken this opportunity to provide some much needed clarity on the
applicability of those exclusions. Of the new exclusions, some are so narrow as to be
nearly impossible to satisfy. Others are not defined or are unclear. Moreover, the
exclusion of these waters rings somewhat hollow when the preamble asserts that these
excluded features can serve as links that can render connected features jurisdictional
under the “adjacent waters” or “other waters” categories of the proposed “waters of the
United States” definition. Notably, the suggestion that non-jurisdictional waters can
provide the nexus from a pollutant discharge to a jurisdictional water is directly opposed
to Justice Kennedy’s Rapanos concurrence. There, he provided the admonition that a
seasonal drainage is not transformed into a “water of the United States” merely because it
provides an intermittent or ephemeral hydrologic connection to TNWSs. See Rapanos, 547
U.S. at 778-79 (Kennedy, J., concurring). Practically speaking, these exclusions provide
little relief from the broad reach of the proposed rule’s (a)(1) through (7) categories. (p.

Agency Response: See summary response above and Technical Support

The agencies must revisit these exclusions to provide clarification.

In sum, although we support the listing of certain waters that are categorically excluded
from the “waters of the United States” definition, the agencies must revisit these
exclusions and provide more clarity on their applicability and fewer qualifiers on their
application. Waters and features that are categorically excluded from jurisdiction should
not be used to establish jurisdiction over connected waters as “adjacent waters” or “other

Agency Response: See summary response above and Technical Support

7.22
70)
Document.
7.23
waters.” (p. 74)
Document.
2 cite
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FMC Corporation (Doc. #16505)

7.24

Definition of Waters of the United States: We agree with the language in the proposed
rule that excludes waste treatment systems and groundwater, including groundwater
drained through subsurface drainage systems. However, we are concerned that EPA,
through other language in the proposed rule would on a "case-by-case basis" determine
whether a significant nexus exists and use this authority to circumvent these exemptions.
Groundwater protection systems and permitting rules already in place would be
confounded by any attempt to add additional layers of permitting. We urge EPA to
recognize that exiting waste treatment systems, and other ponds and water storage
facilities are excluded from any implementation of a significant nexus test. (p. 2)

Agency Response:  The final rule clarifies that the exclusions listed are not “waters
of the United States” even where they otherwise meet the terms of paragraphs (a)(4)
though (8).

Kentucky Oil and Gas Association (Doc. #16527)

7.25

The breadth and lack of definition is further illustrated by the agencies belief that they
must explicitly exclude manmade features. The rule states, “Those waters and features
that would not be ‘waters of the United States’ are: ... artificial reflecting pools or
swimming pools ... small ornamental waters ....”(p. 22193) It should be clear and require
no explanation that manmade features used for recreation or decoration are not under the
jurisdiction of the federal government for Clean Water Act purposes. The necessity to
include these exclusions points to the significant overreach and lack of clarity in the
overall policy. (p. 3)

Agency Response: These additions are intended to codify longstanding agencies
practices and provide clarity to the public. To that end, the agencies propose not
simply that these features and waters are ‘‘generally’’ not ‘‘waters of the United
States,’” but that they are expressly not ‘‘waters of the United States’’ by rule.

Vulcan Materials Company (Doc. #16566)

7.26

1.27

The proposed rule’s inclusion of man-altered, or man-made water and ponds,
impoundments, canals and ditches as tributaries is problematical. This inclusion raises the
potential for water management systems employed by facilities to be subject to full CWA
jurisdiction. These engineered systems manage stormwater runoff, collect and treat water
prior to discharge, and provide a means for water re-use and recycling thereby
minimizing the consumption of surface and groundwater resources. As previously stated,
the management of stormwater and process water at aggregate mining operations is
already subject to regulation under the NPDES program or federally authorized and
equivalent state or local programs and additional regulation under the CWA is therefore
not necessary. (p. 2)

Agency Response: The definition of tributary has been modified in the final rule.
With respect to the jurisdictional status of stormwater control features as “waters of
the U.S., please see summary response at 7.4.4. The rule does not impose any
regulatory requirements.

Recommendations Regarding Future Actions
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In the event rulemaking proceeds, the proposed rule should be revised as follows to
address concerns and issues included in these comments:

c. The exemptions from CWA jurisdiction currently provided by the USEPA and
USCOE under the CWA should be listed in the proposed rule, specifically the
exemption for excavations and pits at aggregate mining operations, and the water
treatment system exemption. The scope of these exemptions needs to be clearly
stated and consistent with the historic use and application of the exemptions.

h. Remove the inclusion of impoundments, ponds, and ditches located in upland
areas from consideration as jurisdictional.

1. ...water management systems associated with zero discharge facilities should
be clearly exempted from jurisdictional status. (p. 3, 4, 5)

Agency Response: The agencies have expanded and clarified the features not
considered to be “waters of the United States” under the Clean Water Act. See
summary response above.

Irvine Ranch Water District (Doc. #14774)

7.28

For those categories of waters that would be absolutely excluded as WOTUS, the draft
rule states that these features may function as point sources under CWA Section 402.
This statement should be removed. If Section 402 applies to any features, it should be
defined in that code section. (p. 6)

Agency Response: The rule does not affect the requirements of the Section 402
permit program. The statement reflects the agencies’ longstanding view that a
water feature may be a “point source” that discharges pollutants (whether dredged
or fill material under Section 404 or others pollutants under Section 402) and thus
requires a CWA permit. The statement does not change how the Agencies have
interpreted the CWA and was intended to describe how features are regulated
under the CWA. See Technical Support Document section I.

Missouri Soybean Association (Doc. #14986)

7.29

General Concern #3 - The proposed does not provide farmers any clarity or certainty.

EPA has routinely claimed their primary goal with this rule is to bring clarity to the
regulatory process and to reduce uncertainty on the farm. While this is a shared goal we
support, this rule is far from hitting that mark. The proposed rule has delivered farmers
far more questions than answers creating uncertainties and real-world questions in farm
fields whether literally millions of features on farms are now under federal jurisdiction. In
the rule, EPA has left many important terms undefined as well as used ambiguous and
subjective terminology and phrases. In addition, the rule overreaches by narrowing the
intent of the exemptions to the point that we are unsure how they would ever apply in a
meaningful way, rendering them nearly useless in the real world. It is our position that
the exemptions should apply broadly to agriculture, without exceptions or strings
attached to them. (p. 5)

Agency Response: See summary response above.
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Utah Farm Bureau Federation (Doc. #16542.1)

7.30  For farmers and ranchers, uncertainty is increased through overly broad or nebulas terms
in the proposed rule including:

e allowing for exempted features, such as groundwater, gullies, and rills to serve as
connections that can render a feature a jurisdictional “adjacent water” or “other
water.” (p. 7)

Agency Response: See summary response above.

Florida Crystals Corporation (Doc. #16652)

7.31  The exclusions in the Proposed Rule will exclude few such waters in Florida from CWA
jurisdiction. The exclusion for "[a]rtificial lakes or ponds created by excavating and/or
diking dry land and used exclusively for such purposes as stock watering, irrigation,
settling basins, or rice growing," likely will apply only to the few lakes and ponds which
weredoes not excavated from wetlands (either pre-CWA or pursuant to a CWA permit).
As shown in Figure 1, vast areaschange any of agricultural and urban land in South
Florida are located on converted wetlands, which indicates that this exception apparently
will not apply. Even if it did apply in those areas, this exception will only exclude lakes
and ponds which are used in four specific ways. Similarly, the exclusions for
"[a]rtificialreflecting pools or swimming pools crated by excavating and/or diking dry
land™" and "[s]Jmall ornamental waters created by excavating and/or diking dry land for
primarily aesthetic reasons," will not apply to ponds excavated from wetlands.

Sawprasn
Piains

Figure 1: Historical and Current Topography of South Florida (Source: U.S. Geological Survey).

(p. 2, 6)
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Agency Response: In the final rule’s exclusion for artificial lakes or ponds, the
agencies have changed “exclusively” to “primarily” in describing the uses, and the
list of uses is illustrative. See summary response above.

Union Pacific Railroad Company (Doc. #15254)

7.32

The narrow exclusions under the Proposed Rule are not likely to provide relief from
CWA the permitting requirements for ditch, culvert, bridge, causeway, and other rail
infrastructure maintenance, alteration and construction activities, given the breadth of the
definition of “perennial flow,” the bed, bank and OHWM criteria, and the potential for
adjacent waters, shallow subsurface groundwater migration and “other waters.” The
availability of Nationwide Permits for certain maintenance activities under Section
exemptions listed in 404 provides little relief since they do not cover all rail-related
operations and, where they do apply, coverage is strictly limited in acreage and linear
feet.® (p. 23)(f).

Agency Response:  See summary response above.

West Bay Sanitary District, Novato Sanitary District, West County Wastewater District, Union

Sanitary District and West Valley Sanitation District, California (Doc. #16610)

7.33

The Rule Contains Arbitrarily Narrow Exclusions that should be More Comprehensive.

The most specific example of the proposed rule's arbitrarily narrow exclusions is for
"small ornamental waters created by excavating and/or diking dry land.” No explanation
exists why this exclusion should be included for only "small" ornamental waters. Does
this mean that all large ornamental waters are de facto WOTUS? What is the definition of
small? Is there a certain dimension or gallon value to define what waters would be small?
Without such definitions, the fountains outside the Bellagio Hotel in Las VVegas would be
deemed to be WOTUS even though created by excavating land in the middle of a desert.

The fact that these types of exclusions are necessary confirms the unreasonable
overbreadth of the proposed WOTUS definition. If swimming pools need to be excluded
from waters that might be deemed a federal waterway, then the definition is far too
expansive. (p. 9)

Agency Response: See summary response above. These additions are intended to
codify longstanding agencies practices and provide clarity to the public. To that end,
the agencies propose not simply that these features and waters are ‘“generally’’ not
‘‘waters of the United States,’” but that they are expressly not ‘‘waters of the United
States’’ by rule.

Western States Water Council (Doc. #9842)

7.34

WSWC Policy #369 sets forth the unanimous, consensus position of the western states
regarding federal efforts to clarify or redefine CWA jurisdiction. The WSWC urges EPA
and the Corps to review this policy carefully and to incorporate its recommendations.
Specifically, the WSWC urges EPA and the Corps to ensure that the rule:

3 See Nationwide Permits 3 and 14, 77 CFR at 10,269-10,273.
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...E. Specifically excludes water and features generally considered to be outside the
scope of CWA jurisdiction, including:

1. Groundwater;

2. Farm ponds, stock ponds, irrigation ditches, and the maintenance of drainage ditches,
as currently excluded under the CWA's agricultural exemption;

3. Man-made dugouts and ponds used for stockwatering or irrigation in upland areas
that are not connected to surface waters;

4. Dip ponds that are excavated on a temporary, emergency basis to combat wildfires
and address dust abatement; and

5. Prairie potholes and playa lakes. (p. 2)

Agency Response: See summary response above for points 1 — 4; also see
summary response at 7.3.2, with regard to fire control ponds. See Section IV.H of
the preamble regarding coverage of prairie potholes and playa lakes; also see
Sections Il and IX of the Technical Support Document.

Duke Energy (Doc. #13029)

7.35

One...concern relates to the proposed rule’s provisions that certain “excluded” water
features, such as groundwater or erosional features (assuming these could be
distinguished from tributaries), can still be used to establish a connection to another water
feature for the purposes of determining adjacency. If these features are beyond the scope
of the CWA, then it seems illogical that they be used to establish jurisdiction. (p. 37)

Agency Response: See summary response above.

The Clean Energy Group Waters Initiative (Doc. #14616)

7.36

Clarification of Exemptions from WOTUS Provided by the Rule

We are also concerned that the regulatory text may cause some confusion as to whether
the intended exemptions from WOTUS are negated in the proposed definitions. The
preamble states that “[w]aters and features that are determined to be excluded under
section (b) of the proposed rule will not be jurisdictional under any of the categories in
the proposed rule under section (a)(2) and thus there should be no recapture of any
excluded waters or features as a result of the new defined terms. However, we
recommend that EPA further clarify the nature of the exclusions relative to the proposed
definitions in the regulatory text for “adjacent,” “neighboring,” “riparian area,”
“floodplain,” “tributary,” “wetlands,” and “significant nexus” in order to avoid confusion
concerning WOTUS jurisdiction relative to the exempt waters and features. (p. 3)

29 <¢

Agency Response: See summary response above. The final rule clarifies that the
exclusions listed are not “waters of the United States” even where they otherwise
meet the terms of paragraphs (a)(4) though (8).

Santa Clara Valley Water District (Doc. #14776)

7.37

The Definitions In Paragraph (c) Of The Proposed Rule Should Clarify That They Do
Not Include Waters Excluded From The Proposed Rule By Paragraph (b)
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The definitions in paragraph (c) of the Proposed Rule are broad enough to include waters
that would be excluded from the Proposed Rule by paragraph (b). For example,
groundwater would be excluded by paragraph (b)(5)(vi), but waters with a "shallow
subsurface hydrologic connection™ to a water of the United States is included within the
definition of a "neighboring" water by paragraph (c)(2). Yet some groundwater does have
a shallow subsurface hydrologic connection to waters of the United States. While
paragraph (b) would except certain waters from the definition of waters of the United
States, "notwithstanding whether they meet the terms of paragraphs (a)(1) through (7)"
(79 Fed. Reg. 22263), this point could stand to be clarified in paragraph (c).

Paragraph (c) should be amended as follows to add the underlined language: "(c)
Definitions. The following definitions apply, except that they do not apply to waters that
meet the terms of any of the subparagraphs of paragraph (b) of this section-" (p. 8-9)

Agency Response: See summary response above. The final rule clarifies that the
exclusions listed are not “waters of the United States” even where they otherwise
meet the terms of paragraphs (a)(4) though (8). As explained in the final rule, the
agencies have removed shallow subsurface connection from the definition of
“neighboring.” See also the compendium on adjacency (topic 3).

Utility Water Act Group (Doc. #15016)

7.38

Before proceeding further, the Agencies must evaluate the potential impact of the
Proposed Rule on industrial water features and ensure that all such features are clearly
excluded from the definition of waters of the United States. (p. 20)

Agency Response: The agencies disagree that all industrial water features should
be excluded from jurisdiction. The agencies believe the exclusions contained in the
final rule provide a balance between protection and clarity that is reasonable with
the statute’s goals and objectives. See summary response above.

Colorado River Water Conservation District (Doc. #15070)

7.39

Strong, declarative statements and a list of exclusions, both those waters and wetlands
that are currently excluded as well as new exclusions, if any, under the proposed rule,
would help stem some of concern about the arguable expansion of federal jurisdiction. (p.
3)

Agency Response: See summary response above. The agencies agree listing
features not considered “waters of the United States” will increase clarity regarding
the scope of jurisdiction.

Michigan Manufacturers Association (Doc. #15170)

7.40

...uncertainty is created by:

¢ allowing for exempted features, such as groundwater, gullies, and rills to serve as
connections that can render a feature a jurisdictional “adjacent water” or “other
water.” (p. 3)

Agency Response: See summary response above.
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Tri-State Generation and Transmission Association, Inc. (Doc. #16392)

741

Tri-State strongly supports the provisions in the proposed rule that identify categories of
waters that are per se excluded from the definition of WOTUS and the "no recapture™
clause in the regulatory text that makes it clear that an exclusion controls even if the
waters might otherwise meet the rule's definition of WOTUS.* Tri-State also strongly
supports the Agencies' exclusion of groundwater from CWA jurisdiction. As noted
below, however, Tri-State urges the Agencies to revise certain proposed exclusions to
ensure that on-site water management features at power generation facilities,
transmission facilities, mines, and agricultural sites that are currently non-jurisdictional
remain excluded from the definition of "waters of the United States.” As currently
drafted, the exclusions are not sufficiently clear to effectuate that result. (p. 6)

Agency Response: See summary response above.

National Wildlife Federation (Doc. #15020)

7.42

In addition, we support the overall decision to include a new section (b) excluding
specific waters from the definition of “waters of the United States.” Importantly, we do
have concerns with the breadth and vagueness of both the waste treatment system
exclusion and the prior converted cropland exclusion. Both of these exclusions have
created significant loopholes leading to inconsistencies in application and the destruction
of ecologically important water bodies. However, it is our view that revisions to these
two existing exclusions warrant special attention is separate rulemakings. (p. 24)

Agency Response: See summary response at 7.2 regarding prior converted
cropland and summary response at 7.1 regarding the waste treatment system
exclusion.

Center for Biological Diversity, Center for Food Safety, and Turtle Island Restoration Network

(Doc. #15233)

7.43

Unfortunately, while the draft rule recognizes this fundamental principle it fails to fully
stand on science and instead attempts “to draw lines” and conclude categorically “that
certain waters and features are not subject to the jurisdiction of the Clean Water Act,” 79
Fed. Reg. 22218. In these instances, the draft rule departs from the Act’s clear mandate
“to restore and maintain the chemical, physical, and biological integrity of the Nation’s
waters.” 33 U.S.C. 1251(a). As the Supreme Court has recognized, protection of aquatic
ecosystems requires “broad federal authority to control pollution, for ‘[w]ater moves in
hydrologic cycles and it is essential that discharge of pollutants be controlled at the
source’.” United States v. Riverside Bayview Homes, 474 U.S. 121, 133 (1985) (citing to
S. Rep. No. 92-414, p. 77 (1972), U.S. Code Cong. & Admin. News 1972, pp. 3668,
3742).

Accordingly, and for reasons that we further delineate below, it is essential that you
revise your rule so as not to foreclose CWA jurisdiction with respect to entire categories
of water bodies to which the unpermitted discharge of pollutants may, either alone or in

% 79 Federal Register (FR) 22263 and 22217.
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combination with other water bodies in the region, “significantly affect the chemical,
physical and biological integrity of other covered waters. . . .” Rapanos, 126 S. Ct. at
2248 (Kennedy concurrence).

We believe this central recommendation is fully in accord with advice that you have
already received from EPA’s Science Advisory Board (hereinafter, “SAB”). See
Rodewald, Comments to the chartered SAB on the Adequacy of the Scientific and
Technical Basis of the Proposed Rule Titled “Definition of ‘Waters of the United States’
Under the Clean Water Act (September 2, 2014) (hereinafter, SAB Sept. 2) and David
Allen et al., Science Advisory Board (SAB) Consideration of the Adequacy of the
Scientific and Technical Basis of the EPA’s proposed rule titled Definition of Waters of
the United States Under the Clean Water Act (Draft of September 17, 2014) (hereinafter,
SAB Sept. 17).

The science is consistent with the Clean Water Act’s overall intent. It was the intent of
Congress to give the Act’s jurisdictional scope “the broadest possible constitutional
interpretation unencumbered by agency determinations which have been made or may be
made for administrative purposes.” S. Conf. Rep. No. 92-1236, p.144 (1972), reprinted in
1972 U.S.C.C.A.N. 3668, 3776, 3822, 118 Cong. Rec. 33756-33757 (1972) (statement of
Rep. Dingell); see also Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508,
525-526 (1941) (construing the Flood Control Act of 1938; flood control is now covered
in 33 U.S.C. § 1252(a)). (p. 1-2)

Agency Response: See summary response above and the Technical Support
Document Section Il with regard to the significant nexus analysis.

Pacific Legal Foundation (Doc. #14081)

7.44

Aside from this improbable ditch exclusion, the rule proposes excluding certain
artificially irrigated uplands, ponds, pools and ornamental waters so long as they were
excavated or diked on dry land. Id. This is hardly a concession because it implies that
virtually all other waters are covered by the Act.

...the proposed rule would exclude “water-filled depressions created incidental to
construction activity” and “groundwater, including groundwater drained through
subsurface drainage systems” and “gullies and rills and non-wetland swales.” Id. But here
again, the message is mixed, even schizophrenic, because the Corps and EPA would
regulate “adjacent waters” with “shallow subsurface connections” to other covered
waters. See 79 Fed. Reg. 22207. So, is groundwater covered or not?

Strangely, the Corps and EPA could not bring themselves to expressly exclude “puddles”
claiming the term is too ambiguous. But that didn’t stop the agencies from relying on
even more ambiguous terms such as “adjacent,” “wetland,” “riparian,” “floodplain,”
“significant nexus,” “neighboring,” “perennial,” “ephemeral,” “impoundment,” “non-
wetland swale,” “high water mark,” etc. The exclusions are, therefore, too narrow or too

uncertain to provide any meaningful limitation on federal authority.

29 ¢c

It is also difficult for the public to rely on these exclusions given the agencies’ hostility
towards the other exemptions under the Act. For example, the Corps and EPA have
routinely limited the section 4(f) farm exemption to those ordinary farming practices
employed on a particular farm rather than those farming practices common to the
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industry, as a plain reading of the Act requires. And, the agencies have attempted to limit
the “prior converted cropland” exemption (which covers approximately 53 million acres)®
through “internal policy changes,” like the so-called Stockton Rules, that the courts have
invalidated. See New Hope Power Company v. Corps of Engineers, 746 F. Supp. 2d.
1272 (SD Florida, 2010) (Holding change in policy constituted new legislative and
substantive rules but are improper because they were not subject to notice and comment).
Limiting exemptions and exclusions is standard practice for these agencies, making the
exclusions contained in the proposed rule of little value. (p. 14-15)

Agency Response:  See summary response above.

Trout Unlimited (Doc. #18015)

7.45

TU supports language in the proposal to clarify what waters are NOT covered. The
proposal also seeks to clarify what waters are not jurisdictional. The proposed rule and
preamble reiterates all existing exemptions from Clean Water Act jurisdiction, including
many farming, ranching, \ and forestry activities. These exemptions include activities
associated with irrigation and drainage ditches, as well as sediment basins on
construction sites. Moreover, for the first time, the proposed rule codifies specific exempt
waters, including many upland drainage ditches, artificial lakes and stock watering ponds,
and water filled areas created by construction activity. As highlighted above, TU works
with farmers, ranchers, and other landowners across the nation to protect and restore trout
and salmon habitat. We have a keen interest in ensuring that the proposal works well for
landowners on the ground. (p. 3)

Agency Response: See summary response above. The agencies have further
clarified the exclusions in the final rule.

Earthjustice (Doc. #14564)

7.46

EARTHJUSTICE OBJECTS TO EPA’S PROPOSAL TO CATEGORICALLY
EXCLUDE CERTAIN WATERS FROM THE PROTECTIONS OF THE CLEAN
WATER ACT.

Earthjustice objects to EPA’s proposal to exclude whole categories of water from
receiving Clean Water Act protections. Such a result is not dictated by Supreme Court
case law nor the language of the Clean Water Act. While some members of the Supreme
Court expressed concern over ensuring that certain waters, specifically wetlands, had a
connection to waters of the U.S., at no time has the Court addressed wholesale exclusion
of certain types of waters. While EPA may desire to categorically exclude some waters
for the sake of convenience, such a result is not driven by case law. Because it is also
contrary to the intent and purpose of the Clean Water Act, categorically excluding certain
types of waters on the basis of administrative convenience would fail both tests under
Chevron: it would violate clearly expressed congressional intent under Step One, and it is
an unreasonable and impermissible interpretation of the Act under Step Two. Moreover,

® U.S. Department of Agriculture, Natural Resources Conservation Service, RCA Issue Brief #8, “Wetlands
Programs and Partnerships” (Jan. 1996).
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1.47

such an exclusion would not constitute reasoned decision making supported by the
record. (p. 10-11)

Agency Response: See summary response above and the Technical Support
Document Section | regarding the legal basis for the rule.

Earthjustice supports a broad, science-based definition of the waters of the U.S. and urges
EPA to heed the advice and comments of the SAB to strengthen the rule to ensure full
protection of the nation’s waters. Further, Earthjustice requests that the EPA revise the
rule to remove most of the categorical exclusions, most especially the exclusion of
groundwater, from the definition of waters of the U.S., preserving the ability to more
fully protect our nation’s waters, again consistent with the advice and counsel of the
SAB. (p. 17)

Agency Response: See summary response above.

Nebraska Wildlife Federation (Doc. #15034)

7.48

We recognize that the proposed rule would preserve longstanding Clean Water Act
exemptions for farmers and foresters that encourage wise stewardship of land and water
resources. It would also, for the first time, explicitly exclude many upland water features
important for farming and forestry, such as

e upland drainage ditches with no more than ephemeral water flows;

e artificially irrigated areas that would revert to upland should irrigation cease;
e artificial lakes or ponds used for purposes such as stock watering;

e artificial ornamental waters created for primarily aesthetic reasons; and

o water-filled depressions created as a result of construction activity

We support these existing and new exemptions, and believe they should make the rules
very workable for most farmers and ranchers. (p. 2-3)

Agency Response: See summary response. The agencies have further clarified the
exclusions in the final rule.

Neuse Riverkeeper Foundation (Doc. #15095)

7.49

...we are greatly concerned by, among other things,...the additional of new categorical
exclusions for waters that have been covered historically and can have a significant
impact on downstream water quality.

The EPA should ensure that the new rule:

NOT INCLUDE A CATEGORICAL EXCLUSION FOR GROUNDWATER AND
WASTE TREAMENT SYSTEMS. Categorical exclusion of groundwater will lead to
regulatory confusion and is not supported by sound science as described by numerous
members of the SAB. Further, EPA lacks the authority to exempt waste treatment system
impoundments that are otherwise waters of the U.S. from coverage under the CWA and
EPA is doing so in violation of the Administrative Procedures Act. (p. 2, 3)

Agency Response: See summary response above.
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Texas Agricultural Land Trust (Doc. #15188.2)

7.50

... Farm ponds should not be jurisdictional. Dry washes, dry streambeds, and ephemeral
streams should not be jurisdictional. Such far-reaching jurisdiction over features far from
navigable waters and carrying only minor volumes of flow was not what Congress
intended and goes far beyond even the broadest interpretation of recent Supreme Court
decisions. (Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Eng’rs,
531 U.S. 159 (2001) and Rapanos v. United States, 547 U.S. 715 (2006). (p. 1)

Agency Response: See summary response above. Also see the Technical Support
Document Sections I.C and VII with regard to the Supreme Court decisions and
rationale for asserting jurisdiction over tributaries.

Hackensack Riverkeeper, Hudson Riverkeeper, Milwaukee Riverkeeper, NY/NJ Baykeeper and

Raritan Riverkeeper (Doc. #15360)

7.51

Subsection (2) Must be Rewritten to Ensure Jurisdictional Waters are Not Needlessly
Excluded

We recognize that there are parts of the United States that are not and should not be
definitional Waters of the United States. No one believes that swimming pools or public
fountains are Waters of the United States - though they may be point sources under
certain circumstances. We therefore support the some of the exclusions under subsection
(2), but we are concerned that, as written, as written, other exclusions may remove
jurisdiction from waters that should clearly be deemed jurisdictional.

First, the Agencies should strike "notwithstanding whether they meet the terms" of the
definition of included Waters of the United States at §401.11(2) and replace it with
"unless they meet the terms" of the definition of included Waters of the United States. If
a groundwater feature, wastewater pool or impoundment, or ditch meets the definition of
a Water of the United States [as defined, Waters (i) to (vii)], it should be covered by the
Clean Water Act as a Water of the United States... (p. 14-15)

Agency Response: See summary response above

Louisiana Environmental Action Network (Doc. #15377)

7.52

However, Proposed Rule may not categorically exclude waters when those waters may
have a significant nexus. Given Congress’ broad intent, the Agencies have no authority to
narrow the application of Clean Water Act. See Chevron, U.S.A., Inc. v. Natural Res. Def.
Council, Inc., 467 U.S. 837, 842-43 (1984) (“If the intent of Congress is clear, that is the
end of the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.”). Accordingly, the Agencies must revise
several changes in the Proposed Rule that may have an unsupportable narrowing effect
on the scope of the Act’s jurisdiction. For examples, the Proposed Rule:

e categorically removes from jurisdiction certain ditches and other waters that the
Clean Water Act now expressly includes as “waters of the United States” when
there is a significant nexus — a connection the Proposed Rule recognizes may be
present for such waters. See infra § (3).
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7.53

e precludes any opportunity to recapture waters that are or become excluded from
the definition of “waters of the United States,” regardless of whether qualification
in the exclude category is temporary. See infra § (4).

e categorically removes “groundwater, including groundwater drained through
subsurface drainage systems” from Clean Water Act jurisdiction — a preclusion
not included in current law and contrary to evidence of a significant nexus cited in
the Proposed Rule. See, e.g., 79 Fed. Reg. at 22196-97 (summary of significant
nexus conclusions); id. at 22209 ("While they may provide the connection
establishing jurisdiction, these shallow subsurface flows are not “waters of the
United States.”); id. at 22224 ("The ability of streams to keep flowing even during
dry periods typically depends on the delayed (lagged) release of local
groundwater, also referred to as shallow groundwater . . . .").

o fails to reinstate, or even address, suspended language clarifying the narrow
application of the waste treatment system exemption. See infra 8 (2). (p. 2-3)

Agency Response: See summary response above and the Technical Support
Document Section 11 with regard to significant nexus analysis.

The Proposed Rule Must Provide an Opportunity for Waters Excluded from the
Definition of “water of the United States” to Become or Revert to “waters of the
United States.”

The Proposed Rule’s absolute no re-capture of excluded waters is unsupported by
science, contrary to the purpose and intent of the Clean Water Act, and outside the
Agencies’ authority. Although the Agencies state “there is no recapture provision for
these excluded waters in the proposal,” they fail to support the permanency of these
exclusions with science. See 79 Fed. Reg. at 22189. While the Agencies state that the
exclusions are for "certain waters and features over which the agencies have as a policy
matter generally not asserted CWA jurisdiction,” they do not provide factual support that
these are "longstanding practices.”" Id. Moreover, the statement that jurisdiction is
"generally not asserted™ does not support a categorical exclusion with ""no recapture
provision." On the contrary, because the term "generally" indicates exceptions to the
policy, the Agencies' position can only support, at most, categorical exclusions when
there is a recapture provision.

Moreover, changing landscapes and the law support providing for recapture of waters
into the Act's jurisdiction in the final rule. For example, the Proposed Rule states
"Absolutely no .uplands located in ‘riparian areas' and ‘flood plains’ can ever be 'waters of
the United States' subject to jurisdiction of the CWA." 79 Fed. Reg. at 22207. But such
uplands may erode naturally and become wetlands that would otherwise be jurisdictional
wetlands. In another example, the current exception to the limited scope of the
wastewater treatment systems exclusion, see supra § (2), is only supportable (if at all)
based on its temporary nature. See Ohio Valley Envtl. Coalition v. Aracoma Coal Co.,
556 F.3d 177,215 (4th Cir. 2009) (noting the waste water treatment system exclusion may
apply to natural streams when the Corps "exercises its § 404 authority. .. [and] allowed
the temporary removal of these waters from the definition of ‘waters of the United States'
..."") (emphasis added).
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In short, while LEAN appreciates the Agencies' effort towards simplicity, the Proposed
Rule's failure to include a recapture provision for waters excluded from the definition of
"waters of the United States" under subsection (b) is arbitrary and capricious, without
support of evidence, an abuse of discretion, contrary to the purpose and broad
jurisdictional intent of the Clean Water Act, and outside the Agencies' authority. (p. 6)

Agency Response: See summary response above.

Delaware Riverkeeper Network (Doc. #15383)

7.54

7.55

7.56

While we generally support EPA’s attempt to clarify which waters are subject to
jurisdiction under the CWA, science does not support some of the listed exclusions and
the exclusion of some water bodies because they do not fall under the proposed
definitions. (p. 2)

Agency Response:  See summary response above.

Comment 8: Exclusions: Section 328.3(b)

The exclusions listed in the proposed rule have weak scientific justification and reflect
profit-driven stakeholder concerns that have little or no relationship to protecting water
quality. The following exclusions should not be included in the finalized rule since all of
these will promote pollution of the hydrologic cycle and thus the science-based waters of
the United States. (p. 4)

Agency Response: See summary response above.

...when determining whether water bodies should be excluded from the definition of
Waters of the United States, the Agencies should bear in mind the Clean Water Act’s
goals of restoring and maintaining the chemical, physical, and biological integrity of the
Nation’s waters. When considering these goals the Agencies will see that the proposed
rule in its current format is inadequate for restoring and maintaining the integrity of our
Nation’s waters. (p. 5)

Agency Response: See summary response above.

Wisconsin Wetlands Association (Doc. #15629)

7.57

The science does not support excluding groups of “other waters” or subcategories
thereof.

Any decisions related to the categorical exclusion of other waters must withstand the
same level of scientific review as waters considered for categorical inclusion. This means
that the effects on downstream waters must be thoroughly investigated based on the
potential for hydrologic exchange, and on the consideration of downstream effects related
to isolation (i.e., reducing the erosive force of floods). Evidence weighed must be based
on direct or applied peer reviewed science.

Given that scientific understanding of watershed dynamics is continually evolving, we
oppose categorically excluding other waters under this rule unless there is definitive
science to support it. (p. 5)

Agency Response: See summary response above.

48



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

AES-US Services (Doc. #3242)

7.58 Please clarify if the following are excluded from the definition of “waters of the US”
based on the proposed rule if located in 1.) floodplain/riparian area, or 2.) non-
floodplain/riparian area, and/or 3.) contiguous/adjacent to jurisdictional waters and/or
defined as a tributary:

Puddles;

Wastewater treatment system seeps;

Surface Impoundments seeps;

Stormwater retention ponds;

Stormwater detention ponds used for settling/treatment;

General facility Stormwater conveyance systems such as ditches, swales
that are not jurisdictional wetlands;

Ditches transferring wastewater between treatment systems;
Discharge canals that receive water from a tributary;

Pipe trenching (trenches located underneath;

Sheet flow;

Secondary containment devices such as above-ground tank containment
structures;

Cooling tower basins;

Non-wetland strip pits;

Roadside ditches which do not meet proposed exemptions;

Ponds which serve as part of facility’s wastewater treatment system,;
Temporary Stormwater construction ponds;

Pond rills, gullies, non-wetland swales;

Trenches associated with wastewater treatment systems; and
Standing water in industrial activity areas such as coal piles. (p. 1)

Agency Response: See summary response above and Section 1V.1 of the preamble.
The final rule and preamble also discuss several changes the agencies made to
“adjacency.” See also compendium on adjacent waters (topic 3).

The Property Which Water Occupies (Doc. #8610)
7.59 The Exemptions Prove the Rules are in Excess of Authority

The overreach of such broadly purported jurisdiction becomes evident in the extensive
list of ‘exceptions’ to these proposed Rules. The need to list mud puddles or basic
farming practices as exceptions to the Rules, indicate the Rules themselves exceed the
scope of statutory authority- the stated purpose of the CWA was never agricultural and
drainage oversight. The interpretation of such broad authority beyond navigable waters
expands the domain of Federal Agencies and therefore is a clear abuse of agency
discretion.®

® Decker v. Northwestern Defense Ctr. 133 S. Ct. 1326, 1341 (2013) (“there is surely no congressional implication
that the agency can resolve ambiguities in its own regulations. For that would violate a fundamental principle of
separation of powers — that the power to write a law and the power to interpret it cannot rest in the same hands.”)
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7.60

Exemptions for particular land-use activities, which would otherwise invoke CWA
jurisdiction would be illegal if such exemptions were short of statutory obligations. (i.e.
potentially pose any threat to navigable waters). The EPA cannot propose Rules which
exempt potential violations of the CWA, else they fall short of their statutory obligation.
Therefore the land-use exemptions -defined by the Rules- would only be legal if the
jurisdictional scope defined by these same Rules was in excess of statutory authority as
delegated by Congress. Federal Agencies are not given discretion to exempt activities
that would otherwise result in a Clean Waters Act violation as outlined by Congress.’
These arbitrary exemptions for ‘favored’ activities could as easily be revoked by the
agency, or through a judicial challenge. The exemptions appear to be added to quell
objections to the expansive jurisdiction claimed under the Rules...

... The proposed Rules fail to recognize that CWA jurisdiction over private land is limited
to the protection of the water quality for downstream public waters. Federal agencies do
not have the authority to exempt activities which would otherwise fall under their
statutory obligation to enforce the CWA. Such Rules ignores congressional intent in
violation of law. 5 USC 706. The extensive list of exemptions to the Rules simply
highlight an error in the Rules interpretation of CWA jurisdiction beyond navigable
waters. Jurisdiction under the Clean Waters Act must be based on threats to the quality of
public waters and not the existence of water molecules. The Act is not a land zoning
instrument to be arbitrarily invoked under the auspice of protecting water. (p. 11, 12)

Agency Response: See summary response above. The additional exclusions are
intended to codify longstanding agencies practices and provide clarity to the public.
To that end, the agencies propose not simply that these features and waters are
“‘generally’’ not ‘‘waters of the United States,”” but that they are expressly not
‘‘waters of the United States’’ by rule.

...actions which threaten water quality, rather then exemptions to the Rules, should be
listed by the Rules in order to prevent the Rules from being in excess of authority and not
be short of any statutory obligations. Maintaining a catch-all phrase in the Rules like:
“the EPA maintains the discretionary authority to invoke the CWA when actions on
private property present a real and significant threat to the navigable waters.” Will allow
for the protection of clean water whenever necessary and evidence is provided. Where
jurisdiction of the CWA ends is not a choice between drinking Clean Water, or green
glowing citizens as portrayed by misguided advocates for this expansion of the CWA.
Because jurisdiction beyond navigable waters can only pertain to water quality, the scope
of CWA jurisdiction can only be invoked when a tangible threat to water quality exists.
Jurisdiction cannot be invoked simply because rain which falls onto private land must
then drain based on the laws of gravity. (p. 16-17)

Agency Response: See summary response above and section | of the Technical
Support Document.

" Natural Resources Defense Council, Inc. v. Costle, 568 F.2d 1369, 1377.
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7.1.  WASTE TREATMENT SYSTEM (WTSE)

Summary Response

This response addresses comments regarding the waste treatment system exclusion, regardless of
where such comments appear in the Response to Comments document.

Summary of Comments and Response

The Agencies’ Clean Water Rule makes no changes to the waste treatment system exclusion.
The definition of “waters of the United States” has excluded waste treatment systems since 1979,
and only ministerial changes are made in the proposed and final rules; it remains substantively
and operationally unchanged. While the Agencies received over 200 comments on the waste
treatment system exclusion, the comments are beyond the scope of the rulemaking. In some
instances, the agencies have provided information that maybe useful to a commenter, but this
does not alter the scope of the rulemaking. In addition, some issues that commenters raised are
related to other exclusions identified under paragraph (b), and commenters should see those
essays and responses for more detail.

The existing waste treatment system exclusion moves to paragraph (b)(1) of the final rule with
no substantive changes. The existing waste treatment system exclusion reads, “Waste treatment
systems, including treatment ponds or lagoons designed to meet the requirements of the Act
(other than cooling ponds as defined in 40 C.F.R. 423.11(m) which also meet the criteria of this
definition) are not waters of the United States.” The Agencies made a ministerial change to
delete the parenthetical cross-reference to 40 C.F.R. 423.11(m), an EPA regulation that no longer
exists. Because the agencies are not addressing the substance of the exclusion, the agencies do
not make conforming changes to ensure that each of the existing definitions of the “waters of the
United States” for the various CWA programs have the exact same language with respect to the
waste treatment system exclusion, with the exception of deleting the cross-reference.

In the proposed rule, the waste treatment system exclusion read, “Waste treatment systems,
including treatment ponds or lagoons, designed to meet the requirements of the Act are not
waters of the United States.” Many commenters expressed concern about whether the agencies’
insertion of a comma after the word “lagoons” in the course of making ministerial changes
unintentionally narrowed the exclusion such that all excluded waste treatment systems must be
designed to meet the requirements of the Clean Water Act. The agencies have deleted this
comma in response to comments. Continuing current practice, any waste treatment system would
need to comply with the Clean Water Act by obtaining a section 404 permit if constructed in
waters of the United States, and a section 402 permit for discharges from the waste treatment
system into waters of the United States.

The agencies received comments on whether certain stormwater conveyances could be excluded
from the definition of waters of the United States because they are waste treatment systems. For
clarity, the agencies have added an exclusion for certain stormwater control features in paragraph
(b)(6) of the final rule. See response sections on stormwater for further clarification.
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Many comments offered suggestions on the kinds of structures and processes that should be
considered excluded from definition of waters of the United States as waste treatment systems,
and asked the agencies to clarify the jurisdictional status of features that are no longer
functioning as waste treatment systems. Some commenters expressed concern that the waste
treatment system exclusion should not exist as a tool to take waters out of CWA jurisdiction, and
that waters of the United States should not be used for waste treatment. Conversely, some
commenters stated that providing the exclusion is providing a way to discharge mine tailings and
other wastes into waters of the United States without a permit, and that the agencies should
revise the waste treatment system exclusion and the definitions of “fill material” and “discharge
of fill material.” Because the agencies are not making any substantive changes to the waste
treatment system and these comments are outside the scope of the proposed rule, the final rule
does not reflect changes made in public comments. Comments on the definitions of “fill
material” and “discharge of fill material” are also outside the scope of the proposed rule and the
final rule does not reflect any changes made in response to these comments.

Specific Comments

Quapaw Tribe of Oklahoma (the O-Gah-Pah) (Doc. #7980)

7.61 4. Excluded Waste Treatment Facilities. Waste treatment systems, including treatment
ponds or lagoons designed to meet the requirements of the Clean Water Act, are not
Waters of the U.S. Language in the 2012 Nationwide Permits clarifies that stormwater
management facilities that are determined to be waste treatment systems under current
regulations are not Waters of the U.S. The proposed rule does not significantly change
the language regarding the excluded waste treatment facilities. Additional clarification is
required to identify types of facilities that qualify for this exclusion. Any facility designed
and operated to treat stormwater runoff to meet the requirements of the Clean Water Act
should be included in this exclusion. (p. 3)

Agency Response: See summary responses at 7.1 and 7.4.4.

Navajo Nation Environmental Protection Agency (Doc. #10117)

7.62 The Navajo Nation EPA Water Quality Program generally agrees with the proposal to
retain the existing regulatory exclusions and longstanding permitting exemptions.
However, we are concerned that by codifying the exemption for waste treatment systems,
the rule may inadvertently be excluding from the definition of "waters of the United
States" impoundments of headwater streams used for draining runoff from surface coal
mining. The rule should clarify that these sediment pond impoundments are not
considered "waste treatment systems" that are excluded from the definition. (p. 2)

Agency Response: See summary response at 7.1. The agencies are not changing
current practice related to implementation of the waste treatment system exclusion.
Under current practice and under the proposed rule, where appropriate permits are
received, such impoundments may be considered excluded as waste treatment
systems.
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Texas Department of Transportation (Doc. #12757)

7.63

We are concerned that if a "natural feature that is constructed to receive and treat
stormwater run-off is itself treated as a jurisdictional water, State DOTs (and other public
agencies) would be in the paradoxical position of needing to obtain Section 404 permits
to discharge stormwater into facilities constructed to satisfy stormwater permit
requirements under Section 402 of the Clean Water Act."

Recommendation: We recommend that the final rule "should clarify the circumstances
under which the exclusion for waste treatment systems, including treatment ponds or
lagoons applies to storm water treatment systems constructed as part of transportation
facilities.” We would also request that if a ditch is regulated as a water of the U.S., it
should not also be regulated as a point source discharge under Section 402 of the CWA.

(p. 4)

Agency Response: The agencies have clarified the circumstances under which a
stormwater conveyance feature would be non-jurisdictional. See summary
responses at 7.1 and 7.4.4.

Earthworks et al. (Doc. #15173)

7.64

While we appreciate that if finalized in its current form, this new policy will restore
protections to most streams, regardless of size or frequency of flow, and to all wetlands
inside of floodplains. But, some waters will still be at risk because of two loopholes in the
Clean Water Act that allow mining waste to be dumped directly into streams, rivers and
lakes. We respectfully ask that you expand this rule to close the “fill” loophole to clarify
that mining waste cannot be used to fill in waters of the United States, and the “waste
treatment system” loophole that simply allows mining companies to rename water a
“waste treatment system” to escape Clean Water Act regulations. The drafters of the
Clean Water Act intended for all waters to be protected, even those impacted by mining
operations. (p. 2)

Agency Response: See summary response at 7.1. Comments on the definition of
“fill material” are outside the scope of the proposed and final rule.

California State Water Resources Control Board (Doc. #15213)

7.65

The following specific comments are provided by the California State Water Resources
Control Board and the nine California regional water quality control boards (collectively,
the "Water Boards ") staff regarding the proposed "Definition of 'Waters of the United
States' Under the Clean Water Act" (Proposed Rule) for 40 CFR 230.3. Specific
recommended changes to the proposed regulations are shown in strikeeut/underline
format. Additional comments are presented as endnotes [footnotes here].

(1) Waste treatment systems, including treatment ponds;-ef lagoons, and storm
water detention basins,® designed and used® to meet the requirements of the Clean
Water Act and not constructed in a waters of the United States.™ (p. 5)

& Stormwater detention basins and other constructed water -dependent stormwater treatment systems should also
qualify for this exclusion.
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Agency Response: The agencies have clarified the circumstances under which a
stormwater conveyance feature would be non-jurisdictional. See summary
responses at 7.1 and 7.4.4.

National Tribal Water Council (Doc. # 18922)

7.66

On May 19, 1980, the Environmental Protection Agency (EPA) revised its regulations
defining waters of the United States, providing an exclusion for “waste treatment
systems” as follows:

Waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of the Act (other than cooling ponds as defined in 40 CFR
123.11(m) which also meet the criteria of this definition) are not waters of the
United States. This exclusion applies only to manmade bodies of water which
neither were originally created in waters of the United States (such as a disposal
area in wetlands) nor resulted from the impoundment of waters of the United
States.

According to EPA, the intent of the final sentence of the exclusion was to “ensure that
dischargers did not escape treatment requirements by impounding waters of the United
States and claiming the impoundment was a “waste treatment system”, or by discharging
wastes into wetlands. This clarification of the waste treatment system (WTS) exclusion
was later suspended by EPA without public notice or comment. 45 Fed. Reg. 48620 (July
21, 1980). The Corps adopted the WTS exclusion without the explicit manmade waters
limitation in 1986. 33 C.F.R.8 328.3(a)(8).

When legally challenged in the late 1980’s by the West Virginia coal mining industry,
EPA maintained that “under current EPA regulations, discharges into these instream
impoundments continue to be discharges into waters of the U.S., and, therefore, NPDES
permit limitations must be met prior to treatment in the impoundment, rather than after.
EPA then proposed an “alternative approach” in which the Corps would review
impoundments of waters pursuant to section 404, and EPA would revise its regulations so
that “where such a review has been conducted and section 404 criteria have been met, a
402 permit will only be required for discharges from the instream impoundment, not into
it.

In 1992, EPA adopted this alternative approach, specifically for the AJ and Kensington
gold mines in Alaska which had proposed impounding wetlands and streams behind
earthen dams for purposes of tailings disposal. EPA and the Corps agreed that as long as
the Corps approved the construction of the tailings impoundment under section 404, the
waters within the impoundment would no longer be considered waters of the United
States, and tailings discharges would not require either a section 402 or 404 permit. EPA

° If a waste treatment system is abandoned or otherwise ceases to serve the treatment function it was designed for, it
should not continue to qualify for the exclusion.

19 Generally, waste treatment systems that are constructed within a water of the United States should not qualify for
this exclusion. There may be some existing waste treatment systems that were constructed within a water of the
United States that the Agencies affirmatively determined ceased to be a water of the United States; those
determinations should remain in effect.
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and the Corps subsequently relied on a similar rationale to authorize tailings disposal for
the Fort Knox open pit gold mine near Fairbanks, other Alaska hard rock mines, and
ferrous mines in Minnesota’s Mesabi Iron Range.

Regarding the second ‘loophole’, under the Clean Water Act, a person who discharges
“fill material” into waters of the U.S. must obtain a section 404 permit from the Corps.
Anyone who wants to discharge other pollutants must obtain a section 402 permit from
the EPA or a state that has been delegated authority to issue such permits. In 1982, EPA
adopted a zero discharge standard under section 402 for new copper and gold mines using
froth-flotation, cyanidation, and similar processes. EPA found that mines operating in the
early 1980s were already achieving zero discharge and that it was therefore practicable
for new mines to operate without discharging untreated waste into natural waters.

Prior to 2002, EPA and the Corps had different definitions for this type of pollutant. The
Corps, defined fill as “any material used for the primary purpose of replacing an aquatic
area with dry land or of changing the bottom elevation of a water body. The term does
not include any pollutant discharged into the water primarily to dispose of waste, as that
activity is regulated under section 402 of the Clean Water Act. Under this definition,
tailings and other mining wastes were not fill material because they were not used for the
primary purpose of replacing an aquatic area with dry land. Pollutants discharged into
waters primarily as a form of waste disposal were explicitly regulated under the more
rigorous section 402 program. All this changed in 2002 when EPA and the Corps adopted
identical definitions of fill material to include discharges that have the effect of either
replacing any portion of a water body with dry land or changing the bottom elevation of
any portion of a water. The regulatory examples included overburden from mining.

The new fill definition was the subject of a U.S. Supreme Court decision finding that
EPA and the Corps had acted lawfully in authorizing the Kensington mine in southeast
Alaska to use Lower Slate Lake as a tailings reservoir in which it could discharge slurry
and other wastes. Relying upon the 2002 regulation redefining fill material, the agencies
concluded that these discharges should be treated as fill under section 404, rather than
waste under section 402, because they would change the bottom elevation of Lower Slate
Lake. The decision means that as long as the current definition of fill material is in effect,
mine wastes discharged into waters of the U.S. are regulated under section 404 where
permits are approved more than 99% of the time instead of under section 402 with its
strict pollution standards.

Hardrock mining would be a far less destructive industry if section 402’s discharge
limitations were strictly applied. Mines produce huge quantities of chemically-treated
wastes, and the cheapest places to store these wastes are valleys and other low-lying areas
near the mine sites. But these are also the places where the wetlands, rivers, and lakes
protected by the CWA are found. As a result of a change in the definition of fill material,
mining companies are currently able to avoid complying with section 402’s rigorous
pollution limitations and use waters of the U.S. as industrial waste dumps.

As we are all well aware, mining impacts in Indian Country and throughout the United
States have had a profound negative effect on water quality. Proportionally, native
villages and Indian Tribes bear the brunt of these impacts because many mines are
located within tribal homelands and Tribal members rely, to a greater degree, on using
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natural resources for their subsistence. Although this is true, it does not discount the fact
that the general population as a whole is also subjected to mining pollution. The NTWC
recognizes that many of the problems we currently face are the result of “legacy” mining
pollution and were done in a time when technology was far less refined, scientific
understanding of ecosystem function and the effects of mining wastes were unknown,
and regulations were absent. These legacy impacts will continue to plague our nation and
will need to be addressed for decades, if not centuries. EPA is well aware of this, since a
large part of their Superfund program is devoted to remediation at such sites.

These two loopholes have allowed mining companies to continue to directly discharge
pollution into our nation’s waters as they have been doing for over a century. To redefine
a lake or a river as a “waste treatment system” is shameful, an abomination of the natural
order of things, and a giant step back in time. The NTWC believes that these loopholes
have resulted from industry politics and a lack of oversight by EPA in the protection of
our nation’s waters. Therefore, the NTWC urges EPA to reconsider their position and
explicitly limit the waste treatment system exclusion to only manmade waters and to
revise the 2002 definition of “fill” to exclude waste disposal. (p. 1-3)

Agency Response: See summary response at 7.1. Comments on the definition of
“fill material” are outside the scope of the proposed and final rule.

Allen Boone Humphries Robinson, LLP (Doc. # 19614)

7.67

"Woaste Treatment Systems"

The Proposed Rule also excludes "waste treatment systems,"” including treatment ponds
or lagoons, designed to meet the requirements of the Clean Water Act. What is unclear is
whether the exclusion would include multiple-use impoundments. Industrial facility
impoundments frequently are utilized for important health and safety projects, such as
storm water treatment, and water supply for dust suppression, firefighting, irrigation, etc.
This exclusion is vague, and creates needless ambiguity. For example, it is unclear
whether the exclusion will apply to treatment ponds that have infrequent discharges, or
treatment ponds that were originally designed to meet CWA requirements but later
converted to other uses. Likewise, many treatment systems include both retention
features and conveyance features, and the Proposed Rule provides no clarity on whether
these systems would be excluded. (p. 9)

Agency Response: See summary response at 7.1. Also see summary response at
7.3.2.

Bard of Douglas County Commissioners, Colorado (Doc. #8145)

7.68

Codify and Clarify the Waste Treatment Exclusion

The existing regulations include exclusions for waste treatment facilities that are
constructed to meet CWA requirements and are constructed in uplands. Currently, this
exclusion is inconsistently implemented or misinterpreted by USACE and EPA staff at
the national offices and regional regulatory field offices level. Clearly, additional
language is necessary to restore the intent of this exclusion. Douglas County requests that
language be included in the Proposed Rule to state that treatment of stormwater runoff
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from rural and urban settings conforms to the exclusion and that the exclusion applies to
all necessary and constructed components of the waste treatment system. (p. 16)

Agency Response:  See summary response at 7.1.

City of Palo Alto, California (Doc. #12714)

7.69

The wastewater treatment exemption has a history of legal challenge. Its application to
water reuse facilities and storm water features must be clearly defined. (p. 5)

Agency Response: See summary response at 7.1. See also summary responses at
7.4 regarding new exclusions for certain stormwater and wastewater recycling
features.

Waters of the United States Coalition (Doc. #14589)

7.70

Treatment wetlands provide a substantial benefit to the environment. They improve water
quality and provide habitat for a range of wildlife. Indeed, (as cited throughout the
preamble to the Proposed Rule) the Supreme Court has noted the beneficial role that
wetlands can play by treating water before it enters traditional navigable waters or
preventing it from getting there in the first place. (Rapanos at 786) Public agencies look
to treatment wetlands to attain compliance with their own Clean Water Act National
Pollutant Discharge Elimination System (“NPDES”) requirements and to benefit the
environment as a whole.

Public agencies build treatment wetlands in several instances. The first is when a project
will impact or take existing wetlands and new ones are constructed as mitigation. The
second instance is when an existing storm drain or other stormwater point source
discharges into a traditional navigable water. The agency may consider constructing a
wetland at the point of discharge (but outside of the waters of the United States) or
upstream in the storm drain to provide treatment to dry weather and other flows before
they discharge into the traditional navigable waters.

The third instance involves wetlands created as green infrastructure upstream of a
traditional navigable water to reduce pollutant discharges from areas of new construction.
These swales and other wetlands serve a treatment purpose in precisely the same manner
as a constructed wetland at the point of discharge. They trap sediment, hydrocarbons,
metals and other pollutants before they reach the storm drain system and long before they
enter a traditional navigable water. EPA and most state water quality agencies have been
encouraging this type of infrastructure for over a decade.

Lastly, water purveyor and waste treatment operators have played crucial roles creating
wetlands to provide additional treatment for their POTW discharges. This includes
constructing wetlands and other ponds as part of the treatment system. While there is
currently an exemption for wetlands that are deemed part of the treatment system, that
exemption needs to be clarified and reiterated to ensure that constructed wetlands that are
part of a treatment system are not capture by the Proposed Rule. Coalition members
therefore request that the EPA and ACOE provide an explanation in the preamble to the
Proposed Rule clarifying the scope of the waste treatment exclusion. (p. 11-12)

Agency Response:  See summary response at 7.1.
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7.71

7.72

Treatment works with ponds in close proximity to a tributary or traditional navigable
water could be classified as “adjacent.” \Waste treatment systems frequently rely on
percolation ponds and basins as a critical part of the sewage treatment process. Many
waste treatment systems are developing wetland type treatment systems to reduce
nutrient and other pollutant levels in the final effluent discharged from the system. These
ponds and wetlands are almost always connected to traditional navigable waters or their
tributaries because the effluent needs somewhere to go. In many cases the effluent must
be returned to a surface stream so that it can contribute to overall stream flow and be used
by downstream water rights holders.

By nature of their location and function these ponds could be classified as waters of the
United States under the Proposed Rule. The Proposed Rule needs to very clearly exempt
all aspects of the waste treatment system, including “back end” ponds and treatment
wetlands to ensure that the existing exemption is carried forward and to avoid infringing
on operation of this critical infrastructure. (p. 40)

Agency Response: See summary response at 7.1. See also Adjacent Waters,
compendium 3.

Because federal regulations prohibit “waste treatment” to be a designated use for the
purposes of water quality standards, reclassification of a water body under the Proposed
Rule will hinder many projects that would benefit the environment. This is because many
states including California will not allow waters of the United States to be converted into
treatment systems even if it would be beneficial to the water body as a whole. Similarly,
reclassification of existing facilities will prevent them from being used for their intended
purpose. (p. 43)

Agency Response: See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

National Association of Counties (Doc. #15081)

7.73

“Waste Treatment Systems”—\Water treatment refers to the process of taking waste water
and making it suitable to discharge back to the environment. The term “waste treatment”
can be confusing because it is often linked to wastewater or sewage treatment. However,
this can also include water runoff from landscape irrigation, flushing hydrants,
stormwater runoff from roads, parking lots and rooftops.

The proposal states that “waste treatment systems,”—including treatment ponds or
lagoons, designed to meet the requirements of the CWA—are exempt.43 In recent years,
local governments and other entities have moved toward a holistic approach in treating
stormwater by using ponds, swales and wetlands. Traditionally, such systems have been
exempt from CWA, but due to the broad nature of the proposed rule, we believe the
agencies should also exempt other constructed wetland and treatment facilities which
may be included under the proposed rule. This would include, but not be limited to, water
and water reuse, recycling, treatment lagoons, setting basins, ponds, artificially
constructed wetlands (i.e. green infrastructure) and artificially constructed groundwater
recharge basins.
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It is important that all constructed features built for the purpose of water quality treatment
or runoff control be exempt, whether or not it was built for CWA compliance. Otherwise,
this sets off a chain reaction and discourages further investment which will ultimately
hurt the goals of the CWA.

Recommendations:

e The proposed rule should expand the exemption for waste treatment systems
if they are designed to meet any water quality requirements, not just the
requirements of the CWA. (p. 14)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, wastewater
recycling features, groundwater recharge basins, and stormwater control features.

City of Stockton, California (Doc. #15125)

7.74

The wastewater treatment exemption has a history of legal challenge. Its application to
water reuse facilities and storm water features must be clearly defined. (p. 3)

Agency Response: See summary response at 7.1. See also summary responses at
7.4 regarding new exclusions for certain stormwater and wastewater recycling
features.

City of Beaverton, Oregon (Doc. #16466)

7.75

We recognize that EPA and the Corps may claim these outcomes are unanticipated.
However, there is so much gray area in the proposed rule that the rise of third-party
citizen suits are likely to define all these described waters as WOTUS. The agency's so-
called intent will not matter, because where there is gray, there will be a lawyer to file a
lawsuit. Ultimately, the aggressive reach of this rule and its ambiguous provisions and
terminology introduces uncertainty, requires more agency analysis and intervention, and
will create increased litigation.

With that in mind, the rule must include the following provisions that are priority
concerns for local governments:

e Wastewater treatment systems and all associated infrastructure shall not be
considered waters of the U.S. (p. 2-3)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Las Veqas Valley Watershed Advisory Committee (Doc. #16504)

7.76

The EPA and Corps did not propose any changes to the existing exclusion from
jurisdiction for waste treatment systems designed consistent with the requirements of the
CWA. However, the LVVWAC is concerned that the broad definition of “tributaries”
under the Proposed Rule would result in man-made ditches, canals, and off-river storage
ponds that are located on water and wastewater facility sites, but may not formally be part
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of waste treatment systems, to be subject to regulation as WOUS. This additional
regulation would be unnecessarily burdensome, and affect LVVWAC members' ability to
conduct timely maintenance of those features.

The EPA and Corps specifically excluded certain waters from its definition of WOUS
under the Proposed Rule. The LVVWAC supports the intent of these exclusions, and
requests that a clear exemption also be provided for all water management features that
are located within water and wastewater facility sites. The LVVWAC requests the
following exclusion be added to the Proposed Rule:

e Ditches, canals, ponds, and other man-made features used in the operation of
water or wastewater treatment and supply systems. (p. 2)

Agency Response: See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

Department of Public Works, County of San Diego, California (Doc. #17920)

1.77

The existing exemption language for "waste treatment systems" must be strengthened.
The Federal Register posting asserts that there will be no change to the exclusion for
waste treatment systems. The rule should be expanded to specifically exempt facilities
that are designed and installed to meet any water quality requirements, including
individual state or local water quality regulatory requirements (for example, the Porter-
Cologne Act in California). CFR Part 328.3 (7) states that waste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA are not
waters of the United States. Although the agencies specifically state that they are not
seeking comment on this section, the County strongly urges the agencies to strengthen
and expand this vaguely written exemption, or otherwise explicitly exempt all water
quality treatment facilities. Currently, the regulations (“a” and “b” below) appear to only
vaguely exempt "waste treatment systems" (which presumably apply to permanent BMPs
such as: detention basins, retention basins, bioswales, etc.) that are designed to meet the
requirements of the CWA:

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater
management facilities that are determined to be waste treatment systems under 33
CFR 328.3(a)(8) are not waters of the United States, and maintenance of these
waste treatment systems generally does not require a section 404 permit.”

b. Then 33 CFR 328.3(a)(8) states the following : "Waste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA
(other than cooling ponds as defined in 40 CFR 423.11(m) which also meet the
criteria of this definition) are not waters of the United States."

EXAMPLE: Regulators could potentially allow use of the above NWP 43 or the language
in 33 CFR 328.3(a)(8) to exempt maintenance of water quality treatment systems from
requiring section 401 and 404 perm its. However, since NWPs are renewed every five
years they are not guaranteed to be in existence. In addition, the language in 33 CFR
328.3(a)(8) is vague and does not specifically exempt water quality treatment so
individual regulators may not apply this exemption uniformly to water quality treatment
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facilities . Therefore, the rule should be clarified to specifically exempt maintenance of
these water quality treatment facilities. (p. 4-5)

Agency Response:  See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

Department of Public Works & Engineering, City of Cookeville, Tennessee (Doc. #19619)

7.78

Certain categories of waters need to be specifically excluded from WOTUS status:

e Constructed wetlands (constructed in uplands) are a waste treatment facility and
should not be considered WOTUS. (p. 2)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Rural County Representatives of California (Doc. #5537)

7.79

...even though your agencies have maintained that there is no intent to impact water
reuse facilities, the rule does not clearly address reuse facilities associated with
wastewater treatment systems. Reuse facilities were constructed to augment water supply
for irrigation and sometimes drinking water, and were not designed with the objective to
meet the parameters of the CWA. The rule needs to clearly state your agencies’ intent for
water reuse facilities. (p. 2)

Agency Response:  See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.3 regarding the agencies’ creation of exclusions for certain wastewater
recycling features.

California State Association of Counties (Doc. #9692)

7.80

Waste Treatment Systems: The proposed rule should expand the exemption for waste
treatment systems if they are designed to meet any water quality requirements, not just
the requirements of the CWA. This exemption should also apply to individual state or
local water quality regulatory requirements (for example, the Porter-Cologne Act in
California). CFR Part 328.3 (7) states that waste treatment systems, including treatment
ponds or lagoons designed to meet the requirements of CWA are not waters of the United
States. CEAC strongly urges the agencies to strengthen and expand this vaguely written
exemption, or otherwise explicitly exempt all water quality treatment facilities. Current
federal regulations (see "a" and "b™ below) appear to only vaguely exempt "waste
treatment systems" (which presumably apply to permanent BMPs such as: detention
basins, retention basins, bioswales, etc.) that are designed to meet the requirements of
only the CWA:

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater
management facilities that are determined to be waste treatment systems under
33 CFR 328.3(a)(8) are not waters of the United States, and maintenance of
these waste treatment systems generally does not require a section 404
permit.”
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b. Then 33 CFR 328.3(a)(8) states the following : "Waste treatment systems, |
including treatment ponds or lagoons designed to meet the requirements of
CWA 1 (other than cooling ponds as defined in 40 CFR 423 .11(m) which
also meet the criteria of this definition) are not waters of the United States."

As an example, NWPs are renewed every five years and their continued existence or
continuation of their conditions are not guaranteed. The rule should therefore be clarified
to exempt maintenance of these facilities. CSAC believes such exemptions are consistent
with the agencies' past approach of not inhibiting, and in fact encouraging state and local
entities’ efforts to further protect the environment. (p. 7)

Agency Response: See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

California Association of Sanitation Agencies (Doc. #12832)

7.81

As the proposed rule and existing practice acknowledge, waste treatment systems
designed to meet the requirements of the Clean Water Act are not waters of the U.S., and
CASA wants to ensure that as part of these proposed amendments spreading
grounds/basins, treatment ponds/lagoons, and constructed treatment wetlands used as part
of the wastewater process are subject to the same exemption. Since these facilities are
clearly part of the treatment process, providing additional treatment, residence and
settling prior to discharge, these facilities should be expressly recognized in the rule as
falling under the Waste Treatment Exception. (p. 3)

Agency Response: See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

Oregon Association of Clean Water Agencies (Oregon ACWA) (Doc. #16613)

7.82

Beneficial reuse projects and treatment wetlands should be encouraged.

Another concern is that the proposed rule does not address recycled water projects or
innovative treatment technologies. Oregon is a leader in utilizing treatment wetlands to
provide additional treatment and cool wastewater treatment plant discharges. These
beneficial treatment wetlands are permitted through the NPDES program and serve as
part of the wastewater treatment plant operations. The proposed rule expressly excludes
wastewater treatment systems "designed to meet the requirements of the Clean Water
Act.” These treatment wetlands and other recycled water projects may be intended to fall
under this exclusion, but the final rule should specifically state that intent. (p. 2)

Agency Response: See summary response at 7.1. See also summary response at
7.4.2 and 7.4.4 regarding the agencies’ creation of an exclusion for certain
wastewater recycling features.

Virginia Association of Counties (Doc. #16796)

7.83

Recommendation: For purposes of clarification, VACo proposes that the language under
(t)(1) be amended as follows: "Waste treatment systems, including treatment ponds, or
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lagoons, or alternative onsite sewage treatment systems designed to meet the
requirements of the Clean Water Act.” (p. 2)

Agency Response:  See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of an exclusion for certain
wastewater recycling features.

lowa League of Cities (Doc. #18823)

7.84

The League is also concerned about any potential impact to wastewater systems and the
NPDES permitting related to these systems. Because of the exclusion language, the
Agency did not seem to analyze the impact to wastewater systems but some cities have
raised questions whether some part of combined sewer systems or other aspects of a
wastewater treatment systems would be considered within the jurisdiction of the EPA
based upon the proposed rule.

We also have a current issue in lowa where several cities are having some difficulty
getting approval of certain components of a wastewater treatment system from the
engineers at IDNR. Some cities are concerned that this situation could lead to a portion of
a system that has not been approved by IDNR being considered a "water of the U.S."
under the proposed rule. Even though the activities fall within the permit, cities are
concerned that not getting sign off from engineers at IDNR would move those portions
outside of the exemption. Request for EPA Response: Does the EPA anticipate that
wastewater systems could be impacted by this rule?

Request for EPA Response: Would a project, such as an equalization basin, be
exempted or included as a "water of the United States" if a state agency that operates
their NPDES permitting has not signed off on this portion of a system as being part of the
design of the wastewater treatment plant? (p. 6-7)

Agency Response: See summary response at 7.1.

U.S. Chamber of Commerce (Doc. #14115)

7.85

The proposed rule excludes “waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act.”** The agencies state
that they do not propose any substantive changes to the exclusion for waste treatment
systems,*? but the proposed exclusion includes a punctuation change (the insertion of a
comma after “lagoons”) that could be interpreted—or misinterpreted—as narrowing the
scope of the exclusion. Equally important, the Agencies have missed an opportunity to
delete long-suspended language included only in the NPDES version of the exclusion,
and bring greater clarity and certainty to the interpretation and application of the
exclusion.

179 Fed. Reg. at 22,263.

121d. at 22,217. The Agencies propose to make one ministerial change to delete a cross-reference to an EPA
regulation for cooling ponds that is no longer in the Code of Federal Regulations. The undersigned groups support
this ministerial change, for the reasons the Agencies have acknowledged and explained.
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First, although the exclusion itself is fairly straightforward, it has not always been applied
consistently. As a result, the same type of feature may be treated as an excluded “waste
treatment system” in one instance, but treated as a jurisdictional “water of the U.S.” in
another instance.

Second, by adding a comma after the word “lagoons,” the proposed rule could be read to
narrow the scope of the exclusion by requiring that all “waste treatment systems,” not just
“treatment ponds or lagoons,” as under the current rules, be “designed to meet the
requirements of the CWA” to qualify for the exclusion. This could be interpreted to
mean, for instance, that features that were constructed for waste treatment prior to the
CWA'’s enactment in 1972 do not qualify for the waste treatment exclusion. This creates
new interpretive issues, as “designed to meet the requirements of the CWA” can be
construed narrowly or broadly. For example, features that were constructed for waste
treatment prior to the CWA’s amendment in 1972 could not have been designed with
CWA compliance in mind. Yet these features often play an important role in achieving
compliance with current CWA requirements, and are now commonly excluded from
regulation by virtue of the waste treatment system exclusion. The Agencies should avoid
this interpretative minefield by deleting the new comma. If they decline to do so, they
must acknowledge the change, explain their intentions, and provide public notice and an
opportunity for comment.

Third, the agencies retain, in 40 C.F.R. § 122.2, “suspended” language limiting the
applicability of the exclusion. Although the suspended language has no legal effect,
retaining this language simply adds confusion rather than the certainty the Agencies say
is their overarching goal.

In sum, despite the Agencies’ assurances that the waste treatment exclusion is unaffected
by the proposal, the proposed punctuation change, in combination with a lengthy history
of inconsistent application, would create significant new confusion and uncertainty for
the regulated community. (p. 33-34)

Agency Response: See summary response at 7.1.

Indiana Farm Bureau et al. (Doc. #14119)

7.86

This proposed regulation excludes “waste treatment systems, including treatment ponds
or lagoons, designed to meet the requirements of the Clean Water Act.” 79 Fed. Reg. at
22,263. Unfortunately, the proposal does not make clear what is intended to be included
within the phrase “waste treatment system”. By leaving this important provision unclear
in the definition, the agency has left open the opportunity to expansion of what will be
regulated in the future. (p. 3)

Agency Response: See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

Pennsylvania Chamber of Commerce and Industry (Doc. #14401)

7.87

The existing regulatory structure for wastewater treatment ponds at electric generation
should also be preserved. (p. 4)
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Agency Response:  See summary response at 7.1.

South Carolina Chamber of Commerce (Doc. #14535)

7.88

7.89

7.90

...there is no definition for the term "waters" which leaves open the possibility for both
uncertainty and complexity in application of the term. Of specific concern to our
members is the potential for industrial holding ponds or components thereof, such as
stormwater treatment ponds, cooling water ponds or wastewater treatment ponds, to fall
within the jurisdiction of this program. We believe that the definition of waters should be
such that man-made structures used for commercial or industrial purposes are clearly
excluded. (p. 2)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding the exclusions for certain cooling ponds and
wastewater recycling and stormwater control features.

There should be no question that any stormwater management facilities that are part of an
industrial stormwater pollution prevention plan under a stormwater permit are clearly
covered by the waste treatment system exemption. Nonetheless, due to the expansive
definitions and other provisions previously discussed, the preamble to any final rule
should specifically state that this is the case to remove any doubt among all
stakeholders... (p. 4)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Waste Treatment Systems:

The proposed rule inserts a subtle punctuation change in the waste treatment system
exclusion that could be misinterpreted to narrow the exclusion (a result the Agencies
have said they do not intend). The current rule excludes: "Waste treatment systems,
including ponds or lagoons designed to meet the requirements of the Clean Water Act."”
With this punctuation, the qualifier "designed to meet the requirements of the Clean
Water Act" modifies only the phrase "ponds and lagoons." The Proposed Rule would add
a comma after "lagoons,” thus excluding "[w]aste treatment systems, including ponds or
lagoons, designed to meet the requirements of the Clean Water Act." This punctuation
change could be interpreted to change the reach of the qualifying language by applying it
to all waste treatment systems. Under this reading, all systems, not just "ponds and
lagoons™ to which the qualification currently applies, would have to be "designed to meet
the requirements of the Clean Water Act" in order to fall within the exemption.

This creates new interpretative issues, as "designed to meet" could be construed narrowly
or broadly. For example, features that were constructed for waste treatment prior to the
CWA's enactment in 1972 could not have been designed with CWA compliance in mind,
yet such features often play an essential role in achieving compliance with current CWA
requirements and are commonly excluded from regulation by virtue of the waste
treatment system exclusion. The Agencies should avoid this interpretative minefield by
deleting the new comma. (p. 8)

Agency Response: See summary response at 7.1.
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Institute of Scrap Recycling Industries, Inc. (Doc. #15041)

7.91

Potential Effects Originating On-Site

First, the potential effect of the proposed definition on the facility from within (i.e., on-
site) would seem to be negated by the first exclusion: “(1) Waste treatment systems,
including treatment ponds or lagoons, designed to meet the requirements of the Clean
Water Act....”."3 This exclusion exists in the current definition and importantly predates
the 1987 CWA amendments that gave rise to NPDES permits for certain stormwater-only
discharges. While the intent of this exclusion is laudable and appropriate—to prevent
non-waters of the U.S. that are collected or present in structures created for CWA
compliance from newly becoming themselves “waters of the U.S.” that would require
additional CWA compliance—the exclusion is arguably insufficient to exclude on-site
control measures for industrial stormwater because the exclusion uses the term “waste
treatment systems”.

In the CWA,* as amended, the term “waste treatment system” appears only three times
(once in the plural), and “waste” is not defined. “Waste treatment system” is most closely
connected to “the storage, treatment, recycling, and reclamation of municipal sewage or
industrial wastes of a liquid nature”, and if there is any connection between “waste
treatment systems” and stormwater, it is via the following phrase farther down in the
same paragraph:

“...; and any other method or system for preventing, abating, reducing, storing,
treating, separating, or disposing of municipal waste, including storm water
runoff, or industrial waste, including waste in combined storm water and sanitary
sewer systems,” (Title I, §218).

Elsewhere, CWA grants for research and development address separately “storm water or
both storm water and pollutants” and “advanced waste treatment and water purification
methods [omitted parenthetical], or new or improved methods of joint treatment systems
for municipal and industrial wastes” (Title I, §105(a)). Similarly, CWA grants for the
construction of treatment works may be applied to “the necessary waste water collection
and urban storm water runoff systems” (Title I, §208(b)(2)). These examples support the
existence of a distinction between “waste water” and “storm water”.

Based on the above, it seems clear that industrial stormwater (runoff) is not waste;
therefore, this proposed exclusion’s reliance on “waste treatment systems” is inadequate
to fulfill its laudable and appropriate intent. To make this exclusion sufficiently
expansive to cover the current scope of NPDES permits, which includes discharges of
both industrial wastewater and industrial stormwater, and to meet its laudable and
appropriate intent, this exclusion could be revised as follows: “(1) Treatment systems and
control measures, including but not limited to treatment ponds or lagoons for wastewater

13 Only in 40 CPR§122 docs this exclusion further include the following suspended requirement: “This exclusion
applies only to manmade bodies of water which neither were originally created in waters of the United States (such
as disposal area in wetlands) nor resulted from the impoundment of waters of the United States™.

1 Federal Water Pollution Control A CI (33 U.S.C. 125 1 et seq.), as amended through P.L. 107-303, November 27,
2002, as rendered in http://www.epw.senate.gov/water.pdf and accessed via http://www2.epa.gov/laws-
regulations/summary-clean-water-act.
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and retention ponds for stormwater, designed to meet the requirements of the Clean
Water Act”. (p. 3-4)

Agency Response: See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

American Council of Engineering Companies (Doc. #15534)

7.92

8122.2(b)(2) "Waste treatment systems, including treatment ponds or lagoons, designed
to meet the requirements of the Clean Water Act."”

This regulation appears to be an obvious reference to wastewater treatment ponds and
lagoons, but may refer to stormwater ponds as well. However, if the stormwater pond is
to be excluded, it must be designed for the purposes of storm water treatment. If the
storm water pond is for the purpose of estimating and managing attenuation volume only,
it is not excluded.

Since the regulations are jointly issued by EPA and USACE, there are two consequences
to the designation of man-made ditches and storm water ponds as regulated waters of the
U.S. First, water quality standards must be met, including water quality criteria and
antidegradation requirements, Second, USACE dredge and fill requirements would be
applicable. Therefore, stormwater attenuation ponds (with no water quality treatment)
and drainage ditches that are in the floodplain would be required to meet water quality
standards and jurisdictional requirements - even during routine maintenance activities,
This results in a significant change in what has been considered regulated waters,
especially in coastal communities. (p. 5)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Federal Water Quality Coalition (Doc. #15822.1)

7.93

Waste Treatment Systems and Prior Converted Cropland.

Current regulations include exemptions for waste treatment systems, including
impoundments “designed to meet the requirements of the Clean Water Act,” and for prior
converted croplands. While the words of the wastewater treatment exemption are not
being changed, the agencies are proposing to add a comma before the “designed to”
clause, potentially applying that clause to all waste treatment systems, not just
impoundments. This change would create significant uncertainty about the scope of the
long-standing waste treatment system exemption. (p. 18)

Agency Response:  See summary response at 7.1.

Water Advocacy Coalition (Doc. #17921.1)

7.94

The exclusion for waste treatment systems fails to provide clarity.

The proposed rule excludes “waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act.” 79 Fed. Reg. at
22,263. Instead of taking this rulemaking as an opportunity to clarify longstanding
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confusion on the waste treatment exclusion, the agencies have decided to avoid the issue
all together. The agencies state that they do not propose any changes to the exclusion for
waste treatment systems, id. at 22,217, but we have several concerns with the agencies’
handling of this exclusion.

First, the applicability of this exclusion has been anything but clear.™ In the experience of
Coalition members, there is not a uniform understanding of what the agencies consider to
be a “waste treatment system,” and, as a result, the exclusion has been implemented
inconsistently in the field. The same feature may be treated as an excluded “waste
treatment system” in one instance, but treated as a jurisdictional “water of the United
States” in another instance.

Second, the addition of a comma in the regulatory text changes the meaning of the waste
treatment exclusion. Under the existing regulations, the phrase “designed to meet the
requirements of the CWA” modifies the examples of “treatment ponds or lagoons.” 33
C.F.R. § 328.3(a). The proposed rule’s addition of a comma after “treatment ponds and
lagoons” narrows the scope of the exclusion by requiring that all “waste treatment
systems,” not just “treatment ponds or lagoons,” be “designed to meet the requirements
of the CWA” to qualify for the exclusion. This could be interpreted to mean, for instance,
that features that were constructed for waste treatment prior to the CWA’s enactment in
1972 do not qualify for the waste treatment exclusion. Although the agencies say that
they only propose “ministerial” changes to the waste treatment exclusion, 79 Fed. Reg. at
22,217, the addition of this comma is a substantive change that would have significant
implications for many existing waste treatment systems. The agencies should remove the
new comma from the proposed regulatory text.

Third, the agencies improperly retain, in 40 C.F.R. § 122.2, both: (1) the sentence
proclaiming that the waste treatment exclusion “applies only to manmade bodies of water
which neither were originally created in waters of the United States (such as disposal area
in wetlands) nor resulted from the impoundment of waters of the United States,” and (2)
the accompanying footnote explaining that EPA suspended the sentence in question in
1980. See 79 Fed. Reg. at 22,268. The suspended sentence would have drastically limited
the scope of the waste treatment exclusion. Although this language was suspended in
1980, courts have struggled with this issue, and in some instances have erroneously
applied the suspended language.®® Retaining this suspended language simply adds
confusion to an already confusing exclusion. To provide clarity, the agencies should
delete the suspended sentence and accompanying footnote from 40 C.F.R. § 122.2. (p.
71)

Agency Response: See summary response at 7.1.

1 Other groups, including the Utility Waters Act Group (“UWAG”), National Mining Association (“NMA”), and
Edison Electric Institute (“EEI”), have submitted comments that more fully address the history of the waste
treatment exclusion and the confusion surrounding its application. The Coalition urges the agencies to respond to the
concerns raised in these groups’ comments on this issue.

1 See, e.g., West Virginia Coal Ass’n v. Reilly, 728 F. Supp. 1276, 1290 (S.D. W. Va. 1989); United States v. TGR
Corp., 171 F.3d 762, 765 (2d Cir. 1999); Ohio Valley Envtl. Coal. v. U.S. Army Corps of Eng’rs, 2007 WL 2200686
(S.D. W.Va. June 13, 2007), rev’d, 556 F.3d 177 (4th Cir. 2009).
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Virginia Manufacturers Association (Doc. #18821)

7.95

Despite the Agencies' claims that the exclusion for waste treatment systems has been
preserved, the Proposal includes an apparent clerical error that could have the effect of
narrowing the exclusion. The Proposal adds a comma after "lagoons™ in the exclusion.
This change could be construed to make all waste treatment systems subject to the
"designed to meet" standard. This is problematic because many waste treatment systems
were installed well before the Clean Water Act and thus could not have been "designed to
meet" the requirements of the statute. Virginia's "surface waters™ definition, modeled on
the federal standard, does not include a comma after "lagoons.” See 9 VAC 25-31-10.
VMA requests that the Agencies delete the comma, consistent with the traditional federal
language and the Virginia regulations, so that the exemption provision is retained as,
"Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of the Clean Water Act." (p. 3)

Agency Response: See summary response at 7.1.

National Association of Home Builders (Doc. #19540)

7.96

The Waste Treatment Systems Exclusion is Unclear and has been Unpredictable in
Practice.

Today’s proposal excludes “waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act.”!” The Agencies
state that they do not propose any changes to this exclusion and in fact are not even
accepting comments on it, but its applicability has been anything but clear.'® The
following are just a sample of some of the ambiguities associated with the waste
treatment systems exclusion:

e Waste treatment system — What do the Agencies consider to be a waste treatment
system? Does the exclusion include ditches and conveyances that connect to
treatment ponds? Does it include features that manage or store but do not treat
water? Does it include stormwater retention basins? The Agencies must define
“waste treatment systems.” They should also clarify that all on-site maintenance
of water, including transport, storage, treatment, and use, are non-jurisdictional.
Indeed, any discharges into waters of the United States that result from these
activities are already covered under CWA Section 402.

e “Designed to meet the requirements of the Clean Water Act” — Is the exclusion
limited to waste treatment units that were specifically designed to satisfy CWA
obligations? Does the exclusion extend to waste treatment systems that were
created before the enactment of the CWA? What if the system was installed
before the CWA but was modified later to ensure the facility was able to comply
with its NPDES permit? What if a feature was designed and used for treatment,
but the owner has now ceased to use it for that purpose? What if the feature was

779 Fed. Reg. at 22,263.

8 1d. at 22,190 (“Because the agencies do not address the exclusions from the definition of ‘waters of the United
States’ for waste treatment systems and prior converted cropland or the existing definition of ‘wetlands’ in this
proposed rule the agencies do not seek comment on these existing regulatory provisions™).
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installed to meet the requirements of a local or state ordinance and not the CWA?
Because of the confusion and limits the phrase “meet the requirements of the
Clean Water Act” places on the waste treatment system exclusion, the phrase
should be removed.

e Man-made basins or ponds — Man-made basins and ponds serve a myriad of
environmental and process purposes and do so in an environmentally responsible
manner (e.g., fracking ponds). To render theses systems “waters of the United
States” would make them prohibitively expensive and would altogether eliminate
their viability. The waste treatment system exclusion should extend to man-made
basins.

In the context of the CWA, the waste treatment exclusion makes imminent sense, but the
value and practicalities of the exclusion could be quickly lost. NAHB urges the Agencies
to engage with stakeholders who rely on the waste treatment exclusion to understand the
confusion and unpredictability that surrounds it. After having these critical stakeholder
discussions, the Agencies should propose a revised rule that addresses the waste
treatment systems exclusion and provides much needed clarity for regulators and the
regulated community. (p. 105)

Agency Response:  See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

Vulcan Materials Company (Doc. #14642)

7.97

The exemptions from CWA jurisdiction currently provided by the USEPA and USCOE
under the CWA should be listed in the proposed rule, specifically the exemption for
excavations and pits at aggregate mining operations, and the water treatment system
exemption. The scope of these exemptions needs to be clearly stated and consistent with
the historic use and application of the exemptions. (p. 4)

Agency Response: See summary response at 7.1. See also summary response at
7.3.5 regarding the agencies’ exclusion for certain aggregate mining pits.

Texas Mining and Reclamation Association (Doc. #10750)

7.98

The Agencies Should Clarify that Previously Non-Jurisdictional Water Features on
Mine Sites Will Not Become Jurisdictional Waters Under the Proposed Rule.

Of critical concern to TMRA's members is the possibility that many water features
constructed and used to manage water associated with mining operations which are
currently not considered jurisdictional could fall within the definition of "waters of the
United States™ under the proposed rule. Diversion and conveyance ditches, including
natural features within a permitted mine site, sediment and treatment ponds and
impoundments, and other components of water treatment facilities are integral to mining
operations, and are used to manage, contain, convey, and treat on-site waters in order to
comply with existing environmental standards pursuant to the CWA, Surface Mining
Control and Reclamation Act ("SMCRA"), and other federal and state mining laws and
regulations. These features are currently excluded from CWA jurisdiction and should
clearly remain excluded in any final rule.
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Notably, mining operations are required to obtain all appropriate environmental licenses
and permits in advance of any land disturbance, including CWA Sections 404, 402, and
401 permits and certifications. By way of one example, under Section 404 of the CWA,
mining operations are typically required to mitigate the disturbance of onsite "waters of
the United States" through the creation of off-site and on-site wetlands and streams. If the
rule is not clarified to exclude these on-site operational water management features from
the definition of "waters of the United States,"” the mining industry will be forced to
obtain permits and provide mitigation in a never ending regulatory loop to meet other
performance standards and requirements, including those required under the CWA,
SMCRA, Mine Safety and Health Act, etc.

As such, TMRA urges the Agencies to revise the proposal to clarify that on-site water
management features, including all structures — natural and man-made - that contain,
convey, and, as necessary, chemically or physically treat on-site water associated with
Mining operations, continue to not constitute "waters of the United States.” Failure to do
so will have serious implications on the mining industry in Texas, possibly rendering
some mining operations unfeasible.

On-Site Stormwater and Surface Water Management Features are Integral to
Mining Operations.

Mining operations take place over vast stretches of land—typically several square miles —
and generally include complex process water systems. Mining operations are also
dynamic, with different phases of activities such as construction, extraction and removal,
and reclamation occurring at varying times and in different areas throughout the mine
site. Mining companies depend on a variety of water management features within their
mine sites to, for example, manage stormwater runoff from disturbed areas, recycle water
for reuse such as for dust suppression, or convey water to ponds or basins where solids
are settled out prior to reuse or discharge. Some water management features are created
on dry lands, while others are created by impounding or modifying existing waters of the
United States pursuant to Section 404 permits. These water management features
historically have not been deemed "waters of the United States.” Indeed, EPA has
determined that these on-site waters are "treatment systems" that represent best
practicable control technology and best available technology economically achievable for
purposes of managing process wastewater consistent with the requirements of the CWA,
or in other cases, that these features are part of required non-process and storm water
management systems.'® Under SMCRA, these features are considered components of
required water diversion and drainage systems.

...Mine operators also rely on a broad range of ponds and impoundments (typically,
sediment ponds in Texas) to support mining operations. Like ditches and conveyances,

19 See effluent limitation guideline development for coal, hard rock and phosphate mining sectors, determining use
of ponds, impoundments, and basins to be best practicable control technology for controlling discharge of process
generated waste water. 42 Fed. Reg. 21380 (Oct. 17, 1975); 44 Fed. Reg. 2586 (Jan. 12, 1979); 46 Fed. Reg. 28873
(May 29, 1981); 47 Fed. Reg. 45382 (Oct. 13, 1982); 50 Fed. Reg. 41296 (Oct. 9, 1985); 67 Fed. Reg. 3370 (Jan.
23, 2002); 42 Fed. Reg. 35843 (Jul. 12, 1977); 43 Fed. Reg. 9808 (Mar. 10, 1978); 43 Fed. Reg. 29711 (Jul. 11,
1978); 47 Fed. Reg. 54598 (Dec. 3, 1982); 53 Fed. Reg. 18764 (May 24, 1988).

450 Fed. Reg. 41296, 41303 (Oct. 9, 1985).
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mine operators depend on these features to manage, store, and treat water within the mine
site. According to EPA, these ponds and impoundments are considered to be a treatment
method because they physically remove suspended solids and metals.?. ..

On-site water management features are highly regulated during the life of the mining
operation. Among other things, these systems are designed to ensure that any surface
discharges from a mine site into navigable waters is covered by an NPDES permit and as
such will not cause or contribute to violations of water quality standards. Some water
management features within mine sites are designed to be zero discharge systems. At
those sites, water that is collected and managed is either reused in mining processes or it
evaporates; it is not discharged to navigable or other state waters. Declaring these
required water management and treatment systems to be "waters of the United States"
would eliminate their entire purpose of ensuring that water and wastes associated with
mining operations are properly managed and treated before leaving the site, and would
upend the entire CWA regulatory scheme that has existed for over forty years...

As Currently Written, the Definitions in the Proposed Rule Could Inappropriately
Extend CWA Jurisdiction to On-Site Water Management Features at Mine Sites.

On-site water features in the mining industry historically have not been considered
"waters of the United States" under the existing regulatory framework. The Agencies
have generally not attempted to assert jurisdiction over ditches on mine sites,” and in
those rare instances where the Corps has asserted jurisdiction, it has done so on a case-
by-case basis. Most on-site waters fall within the scope of the waste treatment system
exclusion, as the Agencies have recognized in prior guidance documents and practice.?
However, the application and scope of the regulatory exemption has not always been
consistently applied in the courts and has been misconstrued by mining opponents.
Consequently, mining permittees have had to undergo costly jurisdictional determinations
and defend against citizen lawsuits.

For example, in Ohio Valley Envtl. Coal. v. Aracoma Coal Co., citizen groups challenged
the scope of the exclusion by alleging that coal mine operators had to obtain a CWA

250 Fed. Reg. 41296, 41303 (Oct. 9, 1985).

%! During the first decade or so after the passage of the CWA, EPA and the Corps took the position that drainage
ditches are excluded from CWA jurisdiction. See, e.g., 40 Fed. Reg. 31,320, 31,321 (July 25, 1975). The Agencies
have since taken the position that some non-tidal drainage and irrigation ditches could be "waters of the United
States" on a case-specific basis. See, e.g., 51 Fed. Reg. 41,206, 41,217 (Nov. 13, 1986); 53 Fed. Reg. 20,764, 20,765
(June 6, 1988).

%2 See, Wilcher, Laluana S., Memorandum to EPA Director Region X EPA CWA Regulation of Mine Tailings
Disposal (Oct. 2, 1992)(clarifying discharge of mine tailing for disposal/treatment into impounded waters for the
purpose of containing and treating those materials does not require a permit under the CWA but that any discharge
from the waste treatment system requires a 402 permit); Regas, Diane, et al., to EPA Director Region X CWA
Regulation of Mine Tailings (May 17, 2002)(affirming revised definition of fill and discharge of fill material did not
alter EPA's interpretation of waste treatment system exclusion from CWA regulation); Grumbles, Benjamin H.,
Memorandum to Hon. John Paul Woodley Assistant Secretary of the Army (Civil Works) (Mar. 1, 2006)
(recognizing that some segment of the stream must be used to convey water from the fill to the sediment pond and
that such stream segment is an unavoidable and necessary component of the treatment system because it is required
to convey water and because it also provides initial treatment by settling some fraction of suspended sediments in
the flow and clarifying that the entire system contributes to ensuring that the discharge from the sediment pond
meets the requirements of the CWA and is exempt from CWA regulation).
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Section 402 permit for discharges from stream segments used to convey on-site, non-
process runoff water to sediment ponds. Contrary to the citizen groups' claims, however,
the Fourth Circuit upheld the Corps' application of the waste treatment system exclusion
to in-stream sediment ponds and stream segments flowing into those ponds within a coal
mining site.” In so holding, the Court drew upon discussions from Agency guidance
documents explaining that stream segments are a necessary component of treatment
systems because they are required to convey water and provide initial treatment by
settling suspended sediment, and because the entire system contributes to ensuring that
the discharge from the sediment ponds meets the requirements of the CWA. Importantly,
the court emphasized the Agencies' "consistent administrative practice."**

CWA regulations also clearly contemplate that the scope of the wastewater treatment
system includes all structures, channels, ponds® and other water treatment components.°
Furthermore, in developing effluent limitations for the mining sectors, EPA incorporated
the use of settling ponds for pre-treatment prior to recycle/reuse or discharge and the use
of stormwater diversion ditches for keeping non-contaminated water from commingling
with process wastewater as best practicable control technology currently available."
Similarly, environmental standards pursuant to SMCRA also consider use of ditches and
sediment ponds as best technology currently available for preventing additional
contributions of suspended solids to stream flow or runoff outside the permit area, as well
as for compliance with State and federal water quality standards.?’

Economic analyses associated with these effluent guideline development efforts were
based on the assumption that such "treatment facilities" and "treatment systems" would
be used to meet water quality requirements.?® Those guidelines define the term "treatment
system™ to include "all structures which contain, convey, and as necessary, chemically or
physically treat coal mine drainage, coal preparation plant process wastewater, or
drainage from coal preparation plant associated areas, which remove pollutants...from
such waters. This includes all pipes, channels, ponds, basins, tanks and all other
equipment serving such structures."?® The Agencies should therefore clarify that waste
treatment systems include all these components that together ensure that any discharges
from the system meet the requirements of the CWA.... (p. 4-8)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

2556 F.3d 177, 212-216 (4th Cir. 2009).
4 1d. 1t should also be noted that, in the context of surface coal mining, features such as on-site ponds and
conveyances are regulated under SMCRA.
% On-site ponds that incidentally manage water, but which were constructed for other purposes, should also be
excluded from jurisdiction. These ponds can include emergency cooling water ponds, emergency firewater ponds,
ponds used for dust suppression water, evaporation ponds, and water recycle ponds.
“6 See 40 C.F.R. Part 434 (0).
730 U.S.C. Section 1265(b) (10).
zg 50 Fed. Reg. 41296, 41306 (Oct. 9, 1985): 42 Fed. Reg. 35843, 35846 (Jul. 12, 1977).

Id.
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7.99 The Agencies Should Revise Certain Exclusions in the Proposed Rule to Ensure that
Previously Non-jurisdictional On-Site Water Features at Mine Sites Remain
Outside of the Definition of ""Waters of the United States."

TMRA strongly supports the provisions in the proposed rule that identify categories of
waters that are per se excluded from the definition of "waters of the United States" and
the "no recapture” clause in the regulatory text that makes it clear that an exclusion
controls even if the waters might otherwise meet the rule's definition of "waters of the
United States.”*® TMRA also strongly supports the Agencies' exclusion of groundwater
from CWA Jurisdiction. TMRA, however, urges the Agencies to revise certain proposed
exclusions to ensure that on-site water management features used to contain, convey, or
treat water at mines are excluded from the definition of "waters of the United States.” As
currently drafted, the exclusions are not sufficiently clear to effectuate that result.

The Scope of the Waste Treatment Systems Exclusion Must be Clearly Defined

The preamble to the proposed rule indicates that the Agencies propose only "ministerial
actions" with respect to the waste treatment system exclusion and that the Agencies "do
not propose to address the substance of the waste treatment system exclusion.”*! The
proposed "ministerial actions™ have, however, narrowed the scope of the exclusion.
Moreover, given the potential for additional litigation over the scope of the existing
exclusion, the Agencies should take this opportunity to provide much needed clarity.

The proposed "ministerial changes™ to the existing exclusion include the deletion of a
cross reference to an EPA regulation (40 C.F.R. 8 423.1 1(m)) that is no longer in the
Code of Federal Regulations and the addition of a comma before the term "designed.” In
proposing these changes, EPA has significantly narrowed the exclusion by requiring that
all waste treatment systems be "designed to meet the requirements of the CWA." Under
the existing regulations, the phrase "designed to meet the requirements of CWA"
modifies the examples of "treatment ponds or lagoons."3* The proposed language,
however, excludes all waste treatment systems that were not designed to meet the
requirements of the CWA, which could include, for instance, those that were constructed
before 1972 or those that were designed to be zero discharge or to meet SMCRA's
environmental protection standards internal to an approved mining permit area. By
mandating that all waste treatment systems be designed to meet the requirements of the
CWA, the Agencies' "ministerial™ change will have the unintended consequence of
potentially denying application of the exclusion to many existing waste treatment
systems, including pursuant to citizen suits. It is important to note that there has been
litigation over multiple facets of this particular exclusion, and as such even the most
minor of grammatical changes could easily incite more court challenges. Because the
Agencies’ proposal is not intended to "address the substance™ of or narrow this exclusion,
the Agencies should remove the new comma from the regulatory text.

Furthermore, in declining to address the substance of the exclusion, the Agencies have
sidestepped several ambiguities that have caused a great deal of confusion over the past

%0 See 79 Fed. Reg. at 22,263, 22,217.
*1.79 Fed. Reg. at 22,217.
% See, e.g., 33 C.F.R. § 328.3(a).
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several decades. In light of the fact that, as explained above, the language in the proposal
- particularly the definitions of "tributary™ and "adjacency," and the application of the
aggregation concept could be misread to bring on-site waters under jurisdiction unless
they are specifically excluded, despite the contrary intention of the Agencies, there is an
increased need for clarification under this rule.

First, the proposed revision to 40 C.F.R. § 122.2% needlessly retains both (i) the sentence
proclaiming that "[t]his exclusion applies only to manmade bodies of water which neither
were originally created in waters of the United States (such as disposal area in wetlands)
nor resulted from the impoundment of waters of the United States"; and (ii) the
accompanying footnote explaining that EPA suspended the sentence in question since
July 21, 1980.%* The suspended sentence would have limited the scope of the waste
treatment system exclusion substantially, as many waste treatment systems within the
mining industry, as well as in other industries, incorporate waters of the United States.
Even though EPA suspended the sentence attempting to limit the waste treatment system
exclusion back in July 1980, the limitation has been erroneously applied since that time,
even by some federal courts.® To avoid future erroneous attempts to revive the
suspended language and to ensure uniformity across all regulatory programs under the
CWA, the Agencies should delete the suspended sentence and accompanying footnote 1
from 40 C.F.R. § 122.2.

Deletion of the suspended sentence and accompanying footnote 1 would also help clarify
that waste treatment systems resulting from the impoundment of jurisdictional waters are
excluded from the definition of "waters of the United States."” In the past, the Agencies
have recognized that the waste treatment system exclusion encompasses those systems
that are created in jurisdictional waters or that result from the impoundment of
jurisdictional waters."*® But that interpretation and recognition is not reflected in the
Code of Federal Regulations so long as the suspended language remains in place. The
preamble further adds to the uncertainty by declaring that "as a legal matter an
impoundment of a ‘water of the United States' remains a ‘'water of the United States[.]",*
The Agencies can resolve this uncertainty by deleting the suspended sentence and
accompanying footnote and replacing it with regulatory text that leaves no doubt that the
waste treatment system exclusion applies to those systems with impoundments of
jurisdictional waters, such as "This exclusion applies to waste treatment systems created
in waters of the U.S. or with impounded waters of the U.S. where the impoundment was
constructed for the purpose of serving as part of the waste treatment system. In the case
of an impoundment or fill whose construction pre-dated the CWA requirement to obtain a
section 404 permit, it must be demonstrated to the satisfaction of the permitting authority
that the impoundment is being or will be used for the purposes of being part of a waste
treatment system."

% See 79 Fed. Reg. at 22,268.

40 C.F.R. § 122.2 is the only provision defining "waters of the United States" that contains this limiting sentence
and footnote.

% See, e.g., United States v. TGR Corp., 171 FJd 762, 765 (2d Cir. 1999); Ohio Valley Envtl. Coal. v. U.S. Army
Corps of Eng'rs, 2007 WL 2200686 (S.D. W.Va. June 13,2007), rev'd by 556 F.3d 177 (4th Cir. 2009).

% See OVEC, 556 FJd at 212-216 (citing agency guidance documents).

%779 Fed. Reg. at 22,201.
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Second, the Agencies should also clarify, in the preamble and the regulatory text, that the
term "treatment” for purposes of the waste treatment system exclusion includes, but is not
limited to, methods such as wastewater and stormwater retention, concentration
(evaporation), settling, and active and passive treatments (in-situ or in-process) to remove
or reduce pollutants. Mining companies uniformly rely on these forms of treatment to-
support their operations and ensure that, if there are any downstream discharges, they
meet all applicable NPDES effluent limits. Waste treatment does not necessarily require
the addition of chemicals or the use of complex technologies like ion exchange or reverse
osmosis. Natural processes such as detention over time, evaporation, or pollutant uptake
by aquatic vegetation can effectively help solids settle out and even remove pollutants as
in the case of neutralization and/or geochemical transformations in pipeline mixing.
Collecting and retaining wastewater and stormwater runoff in on-site water management
features is a widely used form of waste treatment in many industries, including mining,
and as discussed above is widely recognized by EPA and SMCRA authorities.

Finally, the Agencies should explicitly recognize, as they have in prior practice,*® that
channels, diversions, ditches, feeder streams, wetlands, and other on-site features
carrying flow to and from ponds and impoundments used to treat wastewater and
stormwater are part and parcel of water treatment systems at mine sites. Such features are
necessary to convey and manage wastewater and stormwater within the mine site, and
they help sediment and other pollutants settle out before any water is released to
downstream waters of the United States. Water that is conveyed from the mine site to
downstream jurisdictional waters requires an NPDES permit and, not surprisingly,
NPDES permitting authorities have typically agreed that it would be senseless to require
additional permits above the point of discharge to downstream jurisdictional waters.
Nevertheless, to avoid any potential confusion in the field concerning the scope of the
waste treatment system exclusion, the Agencies should make it clear that the exclusion
encompasses all components of the treatment system, including but not limited to
ponds/impoundments and the related flowing waters within a mining project site that are
necessary to convey waters to and from those ponds and impoundments. (p. 13-16)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Pennsylvania Coal Alliance (Doc. #13074)

7.100 The PCA does not support proposed revisions to the waste treatment system
exclusion, but does support other revisions to clarify the applicability of the
exclusion.

As more fully discussed in NMA’s [National Mining Association] comments, onsite
water features associated with the mining industry have not historically been considered
“waters of the United States.” Courts have held that the waste treatment system exclusion
applies to in-stream sediment ponds and stream segments flowing to those ponds from

B gee fn. 7.

76



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

coal mines.*® Similarly, treatment ponds used in mining activities have also traditionally
fallen under the wastewater treatment pond exclusion under the current definition of
“waters of the United States.” The PCA supports NMA’s comments that the Proposed
Rule should not be changed, as proposed, to ensure that its language does not,
intentionally or unintentionally, narrow or eliminate the waste treatment system
exclusion.

The PCA also supports NMA’s comments that the Proposed Rule should be revised to
clarify that: (1) the waste treatment systems exclusion applies to impoundments of
jurisdictional waters where the impoundment was constructed for the purpose of serving
as part of the waste treatment system, (2) “treatment,” for the purposes of the waste
treatment system exclusion includes evaporation, wastewater and stormwater retention,
settling and active and passive treatment, (3) the exclusion extends to the ditches, feeder
streams or other features that convey waters to the waste treatment ponds and
impoundments.

If the waste treatment system exclusion were no longer applicable to the on-site water
features of mining sites, treatment ponds, sedimentation basins and the ditches and
conveyances flowing to these structures could be considered jurisdictional waters as
tributaries, adjacent waters or other waters, as explained in more detail within these
comments. (p. 12-13)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

Newmont Mining Corporation (Doc. #13596)

7.101 The Scope of the “Waste Treatment System” Exception is Unclear: The Agencies’
Proposal retains the existing exception from jurisdictional waters for “waste treatment
systems, including treatment ponds or lagoons, designed to meet the requirements of the
Clean Water Act.” See, e.g., paragraph (b)(1) at 79 Fed. Reg. 22263. Because no State or
federal regulators have ever thought to consider Newmont’s artificial ponds to be
jurisdictional waters, Newmont has never been required to determine whether they could
fit within this “waste treatment system” exception. Having now reviewed the history of
that provision for purposes of preparing these comments, it is evident that the scope of
that exception is far from clear.

Newmont’s TSFs, pregnant and barren solutions ponds, and quench ponds are designed
to achieve zero discharge to surface water, in order to comply with the law of Nevada
(which has been delegated CWA 402 authority by EPA) and, in the case of TSFs, with
the ELGs established under the CWA for process wastewater from the precious metal
mining industry. 40 C.F.R. 88 440.100 - 440.105. In addition, the stormwater retention
ponds are designed to comply with Newmont’s CWA 402 general stormwater permit.
Thus, all of Newmont’s artificial ponds are designed to meet the requirements of the
CWA. Moreover, “treatment” arguably occurs in all of these ponds because the solids in
the solutions and slurries that enter these ponds settle, so that the liquids can be recycled

% Ohio Valley Environmental Coal v. Aracoma Coal Company, 556 F.3d177, 212-219 (4th Cir. 2009).
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7.102

for further use into production operations. We therefore believe that these ponds would
satisfy the “waste treatment system” exception contained in the current regulations and
the Agencies’ Proposal, but cannot be sure. This is because the waste treatment system
exception has a tortured history. The NMA, whose comments we incorporate here, points
out the lack of clarity in what the exception encompasses and what it does not
encompass. As such, Newmont cannot obtain solace from the existing “waste treatment
system” exemption to ensure that its artificial ponds are not deemed jurisdictional waters.
(p. 20-21)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

Suggested Changes to the Proposal

As noted, EPA and Corps officials with whom we have spoken about this matter have
been adamant that the Agencies’ Proposal was never intended to encompass mining
artificial ponds, and associated constructed ditches and channels, such as those that are
operated by Newmont and other hardrock mining companies in the arid and semi-arid
West. But given the wording of the Proposal, we cannot be sure that every Corps or EPA
regulator will reach the same conclusion. We therefore urge that EPA make clear in any
final rule that such artificial ponds, and associated ditches/channels, are not jurisdictional
waters. Solutions include the following:*°

1. Creating a new exception in subsection (b) of the Proposal for: “Hardrock mining
artificial ponds (including tailings impoundments, tailings storage facilities, pregnant
and barren solution ponds, quench ponds, event ponds and stormwater retention
ponds/sediment basins), and all culverts, constructed channels, ditches or other
conveyances associated with such ponds, where: (a) the ponds are located in an area
where annual evaporation exceeds precipitation; and (b) the ponds are designed to
achieve zero discharge to surface water.” (p. 26)

Agency Response: See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

American Exploration & Mining Association (Doc. #13616)

7.103 The Waste Treatment Exclusion is Unclear.

The agencies state that they do not propose any changes to the exclusion for waste
treatment systems, but the applicability of this exclusion has been anything but clear and
agency interpretation of the scope of the exclusion has changed over time. Reliance on
the waste treatment exclusion is critical for AEMA members. The Agencies also should
clarify, either in the preamble or the regulatory text, that the term “treatment” for
purposes of the waste treatment system exclusion includes, but is not limited to, methods
such as wastewater and stormwater retention, concentration (evaporation), settling, and

“% In suggested amendments to existing Proposal language, added text is underlined and deleted text is struck

through.
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active and passive treatments to remove or reduce contaminants. Mining companies
uniformly rely on these forms of treatment to support their operations and ensure that, if
there are any downstream discharges, they meet all applicable NPDES permitting
requirements. Waste treatment does not necessarily require the addition of chemicals or
the use of complex technologies like ion exchange or reverse osmosis. Natural processes
such as evaporation or pollutant uptake by aquatic vegetation can effectively help solids
settle out and even remove pollutants. Collecting and retaining wastewater and
stormwater runoff in on-site water management features is a widely used form of waste
treatment in many industries, including mining.

The Agencies should explicitly recognize, as they have in prior practice that ditches,
feeder streams, and other on-site waters carrying flow to and from ponds and
impoundments used to treat wastewater and stormwater are part and parcel of waste
treatment systems at mine sites. Such flowing waters are necessary to convey wastewater
and stormwater within the mine site, and they help sediment and other pollutants settle
out before any water is released to downstream waters of the United States. Water that is
conveyed from the mine site to downstream jurisdictional waters requires an NPDES
permit and, not surprisingly, NPDES permitting authorities have typically agreed that it
would be senseless to require additional permits above the point of discharge to
downstream jurisdictional waters. Nevertheless, to avoid any potential confusion in the
field concerning the scope of the waste treatment system exclusion, the Agencies should
make it clear that the exclusion encompasses both ponds/impoundments and the related
flowing waters within a mining project site that are necessary to convey waters to and
from those ponds and impoundments.

The agencies should address which features and waters can be considered a waste
treatment system. Moreover, the agencies should clarify that all on-site management of
water, including transport, storage, treatment, and use, are non-jurisdictional. Any
discharges into waters of the U.S. that result from these activities are already covered
under Section 402 of the Act. The agencies should engage with stakeholders that rely on
the waste treatment exclusion to understand the confusion and unpredictability that
surrounds this exclusion. After having these critical stakeholder discussions, the agencies
should propose a revised rule that addresses the waste treatment exclusion and provides
some much needed clarity for regulators and the regulated public. (p. 8)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

Wyoming Mining Association (Doc. #14460)
7.104 On-site water management systems should remain non-jurisdictional

On-site water treatment and conveyance systems are an integral part of mining
operations. These systems are used to manage water at mine sites in an environmentally
sound manner and may even be statutorily mandated under other regulations such as the
Surface Mining Control and Reclamation Act (SMCRA). Mining operations utilize a
variety of ditches and conveyance systems, both temporary and permanent in nature, to
manage stormwater runoff, provide water for production needs, store water, treat water,
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reuse water and keep water away from disturbed areas. Mining operations are dynamic
and can be quite expansive, requiring that these systems be used throughout the mine and
may need to be frequently relocated. For water treatment, mines also use a number of
impoundment and treatment systems which may include settling ponds, heap leach
ponds, tailings ponds and slurry impoundments. These systems have traditionally been
considered non-jurisdictional and should remain as such.

Under the proposed rule it is not clear that these on-site water management systems will
remain non-jurisdictional. As such WMA is concerned that inclusion of these treatment
and conveyance systems will significantly impact mining operations. If the rule is not
clarified, the unintended consequence will be that many of these traditional, effective
treatment systems will no longer be available to the mining industry. Moreover, the
mining industry requests a clear statement in the rule that these mine site water
management systems are non-jurisdictional.

If the onsite treatment systems are considered jurisdictional, mines will face additional
permitting requirements related to these treatment systems. Mines will no longer be able
to relocate the systems as needed without additional permitting requirements and
associated delays. System maintenance and clean-out may be delayed or stopped because
of the jurisdictional status and the inability to impact the system without triggering
possible mitigation requirements. These onsite treatment systems must remain non-
jurisdictional if they are to remain effective treatment systems.

Many of these onsite treatment systems are designed to ensure that if there are any
surface discharges from a mine site into downstream navigable waters, those discharges
are covered under an NPDES permit. As such possible, violations of the applicable water
quality standards are covered through NPDES regulations. Often times these treatment
systems are designed to be zero discharge, further safeguarding that there are no
environmental impacts. The need to include these as jurisdictional waters is unwarranted
because the discharges from these systems are already regulated through other CWA
regulations. (p. 2-3)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

American Petroleum Institute (Doc. #15115)
7.105 The exclusion for waste treatment systems is incomplete

The 2014 Proposed Rule provides that “Waste treatment systems, including treatment
ponds or lagoons, designed to meet the requirements of the Clean Water Act” are not
jurisdictional.** The meaning and scope of this exclusion is unclear. Does the exclusion
require that the facility owner have an NPDES permit? Would interconnecting waters
among these waters also be exempted? If a holding pond receives cooling water after it
has passed through the facility, is that pond exempted, as it is treating water for
temperature to meet CWA Section 316(a)? Are temporary and/or permanent basins

*1 2014 Proposed Rule, 79 Fed. Reg. at 22,272.
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designed to meet storm water best management practice provisions exempted? The
exclusion should extend to all waters designed and/or operated to meet any provision of
the Clean Water Act, whether or not the facility is currently an NPDES permittee. The
exclusion should extend to all excavated or installed ditches or conduits conveying water
to and from these bodies. Inflow of surface runoff should in no way alter the exclusion.
There should be no ambiguity based on the purpose or use of the pond or basin.

Moreover, the exemption should also extend to waste treatment systems that meet the
requirements of other environmental statutes, such as the Resource Conservation and
Recovery Act, as well as to raw water storage ponds, process water holding ponds, fire
water storage ponds, and other industrial water systems necessary for the facility but not
designed to meet any particular environmental statutes.

The 2014 Proposed Rule also provides that the exclusion for waste treatment systems
“applies only to manmade bodies of water which neither were originally created in waters
of the United States (such as disposal areas in wetlands) nor resulted from the
impoundment of waters of the United States.”*? But then, in a footnote to that very
sentence, the agencies explain that in 1980 the agencies suspended that sentence, and
further explain that the suspension of that sentence continues unaffected by the 2014
Proposed Rule.*® This footnote is unnecessary. The Proposed Rule exempts waste
treatment systems designed to meet the requirements of the Clean Water Act,
“notwithstanding whether they meet the terms of [a water of the U.S.].” This clear
exemption is sufficient to cover all cases, including waste treatment systems previously
created by impounding waters of the U.S. The footnote should therefore be deleted. The
agencies should make the proper change to the regulatory text rather than further
continue their makeshift patch from decades ago. (p. 30-31)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2,and 7.4.4.

Sinclair Oil Corporation (Doc. #15142)
7.106 Waste Treatment Exemption

The evaporation ponds and other components of the waste water treatment system have
never been considered "waters of the United States"; however, the fact that these features
may have been considered impoundments, tributaries, adjacent waters, or other waters, as
they could be under the proposed rule, would not have been a major concern to Sinclair.
Under the existing definition of "waters of the United States,"” all of these surface features
were exempt from the definition of water s of the United State s because they were part
of the refineries' RCRA-permitted waste water treatment systems. See e.g. 33 C.F.R. 328
.3(a)(8). Sinclair is concerned that the proposed rule would support an argument that the
waste treatment system exemption is no longer applicable.

Despite the Agencies' assurances that the proposed rule does not substantively alter the
waste treatment system exemption and that the changes being made are ministerial, the

“21d. at 22,213.
“d. at 22,313 n.1.
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7.107

Agencies have substantively narrowed the scope of the waste treatment system
exemption. The existing exemption provides that “[w]aste treatment systems, including
treatment ponds and lagoons designed to meet the requirements of CWA (other than
cooling ponds as defined in 40 CFR 423 .11(111) which also meet the criteria of this
definition) are not waters of the United States.” 33 C.F.R. 328.3(a)(8). This exempts all
waste treatment systems, regardless of whether they are designed to meet the
requirements of the CWA.

By contrast, the proposed rule, in addition to deleting the obsolete reference to 40 C.F.R.
8 423 .11(m), adds a comma before the word "designed."” See 79 Fed. Reg. 22,263. The
exemption in the proposed rule exempts from the definition of "waters of the United
States" "waste treatment systems, including ponds and lagoons, designed to meet the
requirements of the Clean Water Act.” 1d. Under this configuration of the exemption,
only waste treatment systems designed to meet the requirements of the CWA are exempt.
Since the waste water treatment systems at Sinclair's refineries are permitted under
RCRA, not the CWA, the exemption may no longer apply to the evaporation ponds and
other surface features that comprise those waste water treatment systems.** This
apparently unintended result will have major implications for Sinclair and others in the
regulated community and should be corrected. The Agencies should take the opportunity
to clarify that, as with the existing rule, the waste treatment exemption applies to all
waste treatment systems regardless of the statute under which they are permitted.

As the above analyses show, the evaporation ponds and other components of the waste
water treatment systems at Sinclair's refineries could be considered "waters of the United
States” as impoundments, tributaries, adjacent waters, or other waters under the proposed
rule despite the fact that these features do not have a significant nexus to a "water of the
United States" and have never been considered jurisdictional in the past. More troubling
is the fact that, under the proposed rule, Sinclair would have to disprove the elements of
each of these categories of waters cumulatively, in order to re-establish that the waters
are non-jurisdictional. Until it could do so and obtain a case-specific determination that
the evaporation ponds are not “other waters," Sinclair risks being accused of violating the
CWA by operating its RCRA-permitted waste water treatment facility. This scenario fails
to provide the clarity, efficiency or regulatory certainty that the Agencies insist is the
intent behind the proposed rule. (p. 17-18)

Agency Response: See summary response at 7.1.

If, instead, the Agencies insist on promulgating the proposed rule, at a minimum the
following revisions should be incorporated into the final rule:

e Remove the comma added before "designed" in the waste treatment system
exemption and clarify that the exemption applies to all permitted waste treatment
systems, regardless of whether they are permitted under the CWA. (p. 19)

Agency Response:  See summary response at 7.1.

* Sinclair maintains that, even under the proposed language, the waste treatment systems should be considered
exempt because they are designed to prevent any discharge to a "water of the United States."”
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Corporate Communications and Sustainability, Domtar Corporation (Doc. #15228)

7.108 The Agencies Should Clarify Existing Exemptions to Prevent Unwarranted Claims
of Jurisdiction

Agency staff have emphasized that they are not revising existing exemptions, and that it
is their intent, with minor exception, to continue those exemptions in any final rule
exactly as they exist today. Due to the expansive nature of the Proposal, and the fact that
those exemptions were adopted many decades ago, they may no longer exempt all the
waters that should be exempt from jurisdiction. Accordingly, EPA should revise and/or
clarify the exemptions as discussed below.*

Waste Treatment Exemption

The preamble for the proposal indicates that the Agencies do not intend to change the
waste treatment system exemption under the current regulations (79 Fed. Reg. at 22,189).
The proposal, however, made three changes to this exemption, two of which were helpful
and one of which was not. Since this exemption is extremely important for our facilities,
we are suggesting a few additional changes or clarifications that will improve the
functioning of the exemption.

The proposal also adds new language to clarify the exemption applies even if the water
subject to the exemption would otherwise qualify as a WOTUS. This new language is
very helpful.

Domtar is suggesting the following changes/clarification for the Wastewater Treatment
Exemption.

e Suspended Language Maintained in the Federal Register

The pre-publication version of the proposal removed the requirement that the waste
treatment system be a man-made body of water and not have been created in an area that
previously was a water of the U.S. Removal of that requirement from the rule was
appropriate as the requirement has been suspended since July 1980, as is indicated in the
Federal Register version of the rule. Unfortunately, when the Federal Register version
was printed, that provision was not removed, but the language indicating the requirement
was suspended was retained. The Agencies should make sure that any final rule removes
that language, which apparently was the original intent. The proposal also removes the
provision that carved out from the exemption certain cooling ponds. This is a good
clarification and should be retained in any final rule. Both of these changes would make
the waste treatment system exemption clearer and reduce confusion.

e Removal of a Comma

Unfortunately, the Agencies made one other change to the regulation, which appears to
have been unintentional. The proposed rule excludes from “waters of the U.S”: “Waste
treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act.” With the addition of a comma after the word

** In any event, EPA should retain the “notwithstanding” language that makes clear that waters qualifying for an
exemption do not lose the exemption because they also meet the requirements of a WOTUS.
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“lagoons,” the proposal arguably limits the exemption to waste treatment systems
designed to meet the requirements of the Act, whereas the current regulations arguably
only apply the “designed to meet the requirements of CWA? criterion to treatment ponds
or lagoons. With the addition of this comma, the proposed rule changes the existing
exemption unchanged, and EPA has not provided a rationale for making the change. The
comma needs to be removed in any final rule.

e “Designed to Meet”

Due to limiting language in the existing exemption, facilities that created their waste
treatment systems before the adoption of the CWA arguably are vulnerable to potential
challenges to the applicability of the exemption. These facilities have operated under
NPDES permits since the 1970’s, and their permits have been continually updated to
include stricter provisions over time. There is no reason to question the status of the
exemption for these systems. The rationale for the exemption—that waste treatment
systems are regulated through the NPDES program, and that imposing requirements
intended to protect surface waters from discharges makes no sense when applied to
“waters” that are wastewaters and are being treated to make them suitable for discharge
to surface waters—applies equally to waste treatment systems that were constructed
before 1972. The agencies should clarify that facility systems constructed before the
CWA was adopted but are used to meet CWA requirements are still covered by the
exemption.

EPA also needs to clarify in the preamble that zero discharge and/or land application
systems fall within the exemption. For example, wet woodyard ponds used to implement
a zero discharge requirement are implementing EPA effluent guidelines for the Timber
Products source category and clearly are designed to meet the requirements of the CWA.
On the other hand, land application systems used to meet a zero discharge effluent
guidelines or to avoid an unpermitted discharge involve storage or pretreatment ponds as
well as acres of sprayfields that may develop some wet areas over time or may collect run
off to maintain zero discharge, may be subject only to permits under state law and may
not be regulated under the NPDES program. Even though no federal NPDES permit is
involved, these systems clearly are designed to meet the requirements of the CWA’s
provision of no discharge of process wastewater to WOTUS and they should be
recognized as such in the Preamble to any final rule. (p. 9-11)

Agency Response: See summary response at 7.1. See also summary response at
7.4.2 regarding the agencies’ creation of an exclusion for certain wastewater
recycling features.

Alpha Natural Resources, Inc. (Doc. #15624)

7.109 The Agencies Should Clarify that Impoundments Serving as Waste Treatment
Systems are Non-Jurisdictional

The preamble acknowledges that “ponds and lagoons” can serve as waste treatment
systems to meet the requirements of the Clean Water Act, and are therefore not
jurisdictional waters. Id. at 22,263. The preamble should—but does not—explain the
difference between lagoons and impoundments, or explain whether the proposed per se
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regulation of tributaries of impoundments applies even when the impoundment is serving
as a waste treatment system.

Additionally, the agencies should make clear that while SMCRA permits are in place, all
ponds that are used to control and treat mine drainage—and all natural and man-made
ditches and streams carrying flow into those ponds—are non-jurisdictional waste
treatment systems. (p. 9)

Agency Response: See summary response at 7.1. See also summary response at
7.4.2 regarding the agencies’ creation of an exclusion for certain wastewater
recycling features.

Dominion Resources Services, Inc. (Doc. #16338)

7.110 The agencies state in the preamble to the proposed rule that they do not propose any
changes to the exclusion for waste treatment systems (33 CFR 328.3(b)(1)) and are not
soliciting comments on the provision. However, the agencies have added a comma after
the word “lagoons” that could substantively change the scope of the exemption. We
support the Utility Water Act Group (UWAG) comments on the history, scope and
coverage of the waste treatment exemption and the punctuation change in the proposed
rule. We request that the comma be removed. (p. 10)

Agency Response: See summary response at 7.1.

Barrick Gold of North America (Doc. #16914)

7.111 The proposed rule would exclude “[w]aste treatment systems, including treatment ponds
or lagoons, designed to meet the requirements of the Clean Water Act.” This language is
similar to language in the existing regulation, and the agencies disclaim any intent to
make substantive changes in it.** However, perhaps unintentionally, the proposed
exclusion is substantively different than current law because of the placement of a new
comma in the text after the word “lagoons.” The existing exclusion reads as follows:
“Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of [the Clean Water Act].” 40 C.F.R. 8 122.2 (2013). The existing rule
excludes all waste treatment systems, including those designed to meet the requirements
of the Clean Water Act. Because of the added comma, the proposed exclusion would
apply only to those waste treatment systems specifically designed to meet the
requirements of the Clean Water Act.

As explained above, many of Barrick’s water management ponds are designed to meet
the requirements of the Clean Water Act and should fall within the exclusion. See supra
Section I.b. However, infiltration basins and sedimentation ponds do not automatically
meet the terms of the proposed exclusion; in the case of infiltration basins, they are
designed to place water in or return water to the ground, an activity to which the Clean
Water Act does not apply. Sedimentation ponds may discharge as part of storm water

“® In the preamble, the agencies describe proposed changes to the waste treatment system exclusion as “ministerial”
and “non-substantive” and say explicitly: “The agencies do not propose to address the substance of the waste
treatment system exclusion ....” 79 Fed. Reg. at 22,217.
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management, but in some cases they also are designed to allow water to infiltrate into the
ground. Id.

Consistent with the agencies’ intentions as stated in the preamble, and as reiterated in
meetings with stakeholders, the proposed waste treatment exclusion should be revised to
remove the comma after the word “lagoons.” (p. 27-28)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

Barrick requests that the agencies amend the waste treatment systems exemption to
remove the comma after the word “lagoons,” and clarify in the preamble to any final rule
that the exclusion is intended to apply to ponds used in the mining industry to manage
waste water, whether to prevent discharges of waste water to “waters of the United
States” or to treat waste water before discharge pursuant to NPDES or storm water
permits. See proposed text at 79 Fed. Reg. at 22,262 — 73. Barrick also requests that EPA
remove from its proposed rule language the second sentence of the exclusion and its
accompany footnote. The text reads: “This exclusion applies only to manmade bodies of
water which neither were originally created in waters of the United States (such as
disposal areas in wetlands) nor resulted from the impoundment of waters of the United
States.” As explained in the footnote, a version of which also appears in the currently
applicable rule, EPA suspended this sentence in a July 21, 1980 Federal Register notice.
The suspension has been in place for over 30 years. Since EPA does not propose to
modify or revoke the suspension, removing the sentence and footnote would simplify the
exemption and add clarity to its applicability.

With regard to the exemption for “artificial lakes or ponds,” Barrick proposes the
following modifications to make clear that the exemption applies to ponds and basins
used at precious metals mining operations:

(5)(i) Artificial lakes or ponds created by excavating and/or diking dry land and
used exclusively for such purposes as process water management, storm water
management, infiltration, stock watering, irrigation, settling basins, or rice
growing.

(p. 28-29)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

Halliburton Enerqy Services, Inc. (Doc. #19458)

7.112 If the Agencies proceed to adopt the rule in its current form, HESI requests a
clarification. HESI affiliates create diversions and sediment traps as part of necessary
Best Management Practices for stormwater management in mining operational areas.
These features are effectively a wastewater treatment system and should be treated as
such and therefore fall within the existing exclusion from the definition of waters of the
United States. Because there is so much room for interpretation throughout the proposed

86



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

rule, HESI seeks clarification or confirmation that the proposed rule is not intended to
impose CWA jurisdiction on these necessary stormwater management structures. (p. 11)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2 and 7.4.4 regarding exclusions for certain settling basins and stormwater
control features.

Alameda County Cattlewomen (Doc. #8674)

7.113 The proposed rule excludes waste treatment systems from “waters of the U.S.” (Proposed
Rule at 22193). Cattle producers across the country utilize waste treatment systems as
part of the Sec. 402 NPDES regulations for Concentrated Animal Feeding Operations
(CAFOs). Most CAFOs utilize man-made earthen retention structures that are designed
to retain the necessary quantity of water to meet the required effluent guidelines, but a
small percentage were originally permitted to utilize naturally existing topographic
impoundments or structures (such as playas) to retain wastewater. These impoundments
or structures have been used by some CAFOs for this purpose since prior to the CWA’s
inception. For clarity and consistency purposes, ACCW request the agencies remove
language that has been stayed since 1980 that would remove natural features from
inclusion in the waste treatment system exclusion only for Sec. 402. We also request that
the agencies include a statement that further clarifies currently authorized facilities
utilizing these features qualify for the exclusion.

ACCW generally support the agencies’ decision to maintain this exclusion. However, the
exclusion under Sec. 402 includes the language “[t]his exclusion applies only to
manmade bodies of water which neither were originally created in waters of the United
States (such as disposal area in wetlands) nor resulted from the impoundment of waters of
the United States.” (Proposed Rule at 22268). While this language has been suspended
since 1980, ACCW request that it be permanently deleted from the regulation. It has
resulted in confusion.

Removing this language from the definition is a logical change considering the agencies’
stated intent to provide clarity and consistency. In the other sections of the CWA the
Waste Treatment System exclusion does not include this additional language limiting it to
manmade features. And considering it has been stayed or suspended for so long, it would
just be common sense to get rid of language that has no effect. Doing so would leave a
definition that is consistent throughout the CWA. And, given that the provision has been
stayed for 34 years, decisions too numerous count have been made by EPA, the Corps,
other federal agencies, state agencies and businesses across the U.S. — decisions that were
made in compliance with the CWA, under the understanding that the provision for waste
treatment systems was not limited to manmade features. While the agencies did not seek
comment on this regulatory language because it was not a change to the definition,
ACCW see this as an opportunity for the agencies to provide some clarity and certainty to
the cattle industry and other industries that have made decisions based on this
understanding.

Additionally, ACCW request the agencies include in the definition for “waste treatment
systems” exclusion the following statement, “For purposes of this exclusion, existing
facilities that have been authorized to operate under the CWA are deemed to meet the
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requirements of the Act.” This statement would relieve confusion for facilities that have
been authorized and operating on these isolated water features for more than four
decades.

A number of facilities were constructed and placed into operation prior to adoption of the
CWA, and as stated above, a number of decisions had been made by a variety of agencies
and businesses in accordance with the stayed provision on waste treatment systems. At
the same time, the cattle industry has worked to comply with permit provisions adopted
by EPA over the past decade, especially as it relates to Concentrated Animal Feeding
Operations (CAFOs). One such requirement has focused on a CAFQO’s ability to retain
rainfall runoff from a 25-year, 24-hour storm event. For the most part, these site-specific
rainfall and retention capacity evaluations have been conducted by USDA-NRCS
engineers or licensed professional engineers working as consultants for CAFO
owners/operators. The resulting, documented engineering analysis forms the basis for the
CAFQ’s ability to meet the requirements for CAFO permit/CWA requirements for either
manmade or natural impoundments.

To provide additional clarity regarding the word “designed,” ACCW would suggest the
following definition for “designed”: “For purposes of this section, designed to meet the
requirements of the act can be satisfied through a documented engineering analysis
showing the waste treatment system’s capability to meet or exceed the requirements of a
402 NPDES permit.”

ACCW believe these suggested changes to the Waste Treatment System Exclusion would
alleviate long-standing confusion, would provide the regulatory certainty needed by
currently authorized facilities, and are in line with the agencies’ intent to provide clarity
to the regulated community. (p. 25-27)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

North American Meat Association and American Meat Institute (Doc. #13071)

7.114 The applicability of the waste treatment system exclusion historically has been obtuse.
There has not been consistent application or understanding of what the agencies consider
a “waste treatment system.” This uncertainty has led to inconsistent application in the
field. Although the proposed rule properly retains the exclusion for waste treatment
systems it fails to provide needed clarity regarding the applicability of the exclusion.
Specifically, the proposed exclusion would apply to waste treatment systems, including
treatment ponds or lagoons, designed to meet the Clean Water Act.*’

Unclear is whether the exclusion would include multiple-use impoundments. Industrial
facility impoundments are often utilized for treatment (e.g., settling out any contaminants
in storm water, neutralization, etc.) and also for other beneficial purposes (e.g., water
supply for dust suppression, firefighting, irrigation, etc.). Unknown is whether the
exclusion applies if the predominant use is not for treatment, i.e., where discharges of

179 Fed. Reg. at 22,263.
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treated water rarely or never occur. Similarly, the proposed rule does not indicate whether
the exclusion applies if a system was designed to meet CWA requirements but
subsequently converted to other uses when discharges were eliminated or handled
through alternative means (e.g., by connection to a Publicly Owned Treatment Works).
Likewise, the proposed rule does not address whether a system must be permitted under
the NPDES program or otherwise subject to CWA regulations to be excluded.

The proposed rule also would add a comma to the regulatory text, which arguably could
change the meaning of the exclusion. Currently, the phrase “designed to meet the
requirements of the CWA” modifies the examples of “treatment ponds or lagoons.”*® The
proposed rule would add a comma after “treatment ponds and lagoons,” narrowing the
exclusion by requiring all “waste treatment systems,” not just “treatment ponds or
lagoons,” be “designed to meet the requirements of the CWA” to qualify for the
exclusion. This change could mean that features constructed for waste treatment prior to
the CWA'’s enactment in 1972 do not qualify for the waste treatment exclusion. Adding
the comma might be interpreted as a substantive change with significant implications for
many existing waste treatment systems. The agencies should keep the language as is and
remove the new comma from the proposed regulatory text.

The proposed rule also would retain in the regulations (1) the sentence proclaiming that
the waste treatment exclusion “applies only to manmade bodies of water which neither
were originally created in waters of the United States (such as disposal area in wetlands)
nor resulted from the impoundment of waters of the United States,” and (2) the
accompanying footnote explaining that EPA suspended that sentence in 1980.* Retaining
the suspended language piles added confusion on to an already confusing exclusion.
Rather, the suspended sentence and accompanying footnote from 40 CFR 122.2 should
be deleted. (p. 8-9)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2and 7.4.4.

Minnesota Agricultural Water Resource Center (Doc. #14284)

7.115 In agricultural settings, we recommend that the agencies treat wetlands and all ditches
and all subsurface drainage systems as part of a treatment system, designed to meet the
broad goals of the CWA. (p. 2)

Agency Response:  See summary response at 7.1.

Irvine Ranch Water District (Doc. #14774)

7.116 The Waste Treatment Exemption Should Specifically Be Amended to Include
Constructed Water Quality Treatment Wetlands.

...constructed treatment wetlands are designed to treat urban runoff and remove
pollutants before they enter jurisdictional waters. IRWD has worked with local partners
to protect its watershed by using natural vegetation to remove nutrients and other

“® 33 CFR 328.3(a).
79 Fed. Reg. at 22,268. 40 CFR 122.2
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7.117

contaminants, and such facilities result in cleaner water entering WOTUS. Constructed
treatment wetland ponds are currently non-jurisdictional, but are often located in
floodplains and adjacent to WOTUS. Under the proposed rule, the ponds themselves
would likely become jurisdictional. Over regulation and inclusion of these types of
facilities in the proposed rule will discourage the use of these water quality treatment
methods, which currently provide multiple benefits to the environment, and receiving
waters and watersheds.

The waste treatment exemption in Subsection (b)(l) should be amended to exempt
constructed treatment wetlands, manmade water quality wetlands, bioswales, detention
basins, settling ponds, and similar treatment facilities designed to manage pollutants in a
watershed. The exemption should also make clear that lands, which are non-irrigated
except by a system of constructed wetlands designed to remove pollutants, and waste
treatment plant buffer property are exempt from the proposed rule. We also request that
the phrase "meeting the requirements of the CWA" be removed from the waste treatment
systems exemption. "Meeting the requirement of the CWA" is too broad and undefined,
and may not capture constructed treatment wetlands which benefit receiving waters by
removing some, but not necessarily all pollutant constituencies...(p. 2)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

The Waste Treatment Exemption Should Specifically Include Water Recycling
Facilities and Storage.

IRWO notes that the proposed rule is meant to retain much of the structure of the
Agencies' longstanding definition of WOTUS, and that the Agencies propose no change
to the exclusion of waste treatment systems designed consistent with the requirement of
the CWA. The District also appreciates that waste treatment systems, including treatment
ponds or lagoons, designed to meet the requirements of the CWA, are exempt under the
proposed rule and can never be considered "waters of the U.S." regardless of the other
sections of the regulation. These exemptions comprise an essential component of the
existing regulatory framework, and should be maintained.

While the proposed rule provides some specific exemptions, it does not provide great
clarity on what other waste treatment facilities will be deemed to be exempted from the
CWA under the waste treatment system exemption. This lack of clarity in the proposed
rule removes any certainty that the proposed rule hopes to give waste treatment system
operators through this exemption. In fact, the uncertainty will create regulatory barriers to
the implementation of new waste treatment systems and facilities. Without clarification,
the proposed rule will expand the scope of CWA jurisdictional waters and interfere with
aspects of waste treatment processes and greater water recycling.

Recycled water is a drought-proof water supply that does not rely on uncertain
hydrologic conditions associated with climate change. It is a vital part of the California's
water supply portfolio, and water providers are aggressively working to expand recycled
water within the state. At IRWD, we meet roughly 29,850 acre-feet, or 25 percent, of our
service area's water demands with recycled water through a 500-mile recycled water
distribution system. We have more than 5,000 recycled water customers and provide
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recycled water to homeowner's associations, golf courses, agricultural sites, industrial
applications, and to nearly 60 dual-plumb buildings.

Greater recycled water use reduces potable water demand, reducing pressure on the other
water resources. Furthermore, if recycled water is not put to use, the water must either be
stored in limited recycled water storage facilities, or be discharged and not put to
beneficial use. Recycled water storage allows recycled water purveyors to serve a greater
amount of recycled water to approved uses by allowing them to adjust to seasonal
demand changes. It is an essential component of a recycled water purveyor's waste
treatment system. The proposed rule should affirm the importance of recycled water in
the nation's water supply and affirm that recycled water storage is within the scope of the
water treatment exemption.

Towards this end the waste treatment exemption should expressly include water
recycling facilities and storage ponds. We request that the language in Subsection
(b) (1) be modified to read as follows:

"Waste treatment systems, including treatment ponds, lagoons, manmade water
quality wetlands, bioswales, detention basins, settling ponds, lands which are non-
irrigated except by a system of constructed wetlands designed to remove
pollutants, waste treatment plant buffer property, water recycling facilities and
storage ponds, and similar treatment facilities designed to improve water quality
or provide environmental benefits to a watershed, are not considered waters of the
U.S or adjacent waters."

As suggested by the California Association of Sanitation Agencies, "[i]n the alternative,
recycled water facilities and features (including storage ponds, basins, artificially created
wetlands, recycled water reservoirs and other features associated with water recycling)
should be expressly exempted as part of the specifically identified features that are not
considered waters of the U.S. within the proposed rule. In this case, recycled water
facilities would be treated similar to artificial lakes, ponds, swimming pools, ornamental
waters, and groundwater, which are specifically identified and exempted.” The same sort
of exemption should be provided for water banking facilities.

Additionally, similar to agricultural return water exemptions, the discharge of water from
a waste treatment system as described above should not be considered a point source that
is regulated under other sections of the CWA. (p. 2-4)

Agency Response:  See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding exclusions for certain wastewater recycling and
stormwater features.

Georgia Paper & Forest Products Association (Doc. #14924)

7.118 EPA should maintain its longstanding wastewater treatment system exemption in the rule.
In the proposed rule, modified grammar and new language that it must "be designed to
meet CWA", has clouded this exemption. EPA should clarify in the rule that this
exemption applies to all wastewater treatment systems, including all their components
and management features that are used to meet CWA requirements, even if the system'’s
use for wastewater treatment predates the CWA as many industrial treatment systems do.
The exemption also should clearly state that it includes storm water management features
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at a facility including, but not limited to, ditches and swales, retention and detention
ponds, and any other control structures as well as the outfall structures. All of these
features are intended to minimize storm water impacts on water quality regardless of
whether the storm water system is covered by Federal or State jurisdiction. The
exemption also should clearly state that treatment systems that are State-permitted but
may not be NPDES permitted are included in the exemption. This would include systems
such as land application systems which may have features like wastewater storage ponds
or collection systems that may accumulate water to prevent flow off site. The wastewater
treatment exemption should make it clear that none of these systems or any of their
components would be included as being a jurisdictional water. EPA has said it does not
intend to bring types of water that have not been regulated before into jurisdiction. The
rule language should make that intent explicit. (p. 2-3)

Agency Response: See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding exclusions for certain wastewater recycling and
stormwater control features.

Missouri Soybean Association (Doc. #14986)
7.119 Extremely narrow exemptions -

The rule also overreaches by narrowing the intent of the exemptions to the point that we
are unsure how they would ever apply, rendering them nearly useless in the real world.
The exemptions should apply broadly, without exceptions or strings attached to them.
Below is an example of some areas where the exemption should be clarified and/or
broadened.

a) (t)(l) - Many waste and water treatment and control systems are not designed (or
otherwise not constructed) to meet CWA requirements. Thus, the rule overreaches
and brings into jurisdiction features that were constructed for treatment or control
purposes but not for a regulatory requirement... (p. 7)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater
recycling and stormwater control features.

North Carolina Farm Bureau Federation (Doc. #15078)

7.120 The exclusion for "[w]aste treatment systems, including treatment ponds or lagoons,
designed to meet the requirements of the Clean Water Act" is a necessary exclusion. We
support this exclusion with the understanding that waste treatment systems, including
treatment ponds or lagoons designed to meet other federal, state and local laws and rules
to protect water quality are also considered as being designed to meet the requirements of
the Clean Water Act and are considered exempt as such. This was so stated by EPA
representatives at the September 30, 2014 meeting in North Carolina. (p. 15-16)

Agency Response: See summary response at 7.1.

Packaqing Corporation of America (Doc. #15515)

7.121 A. Wastewater Treatment Exemption
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The preamble in the Proposal indicates that the Agencies do not intend to change the
waste treatment system exemption under the current regulations (79 Fed. Reg. at 22,189).

Changes or Clarifications Needed Regarding the Exemption
i. "Designed to Meet"

Due to limiting language in the existing exemption, certain facilities, including some
member mills, that created their waste treatment systems before the adoption of the
CWA, arguably are vulnerable to potential challenges to the applicability of the
exemption. These facilities have operated under NPDES permits since the 1970's, and
their permits have been continually updated to include stricter provisions over time.
There is no reason to question the status of the exemption for those systems. The
rationale for the exemption-s-that waste treatment systems are regulated through the
NPDES program, and that imposing requirements intended to protect surface waters from
discharges make no sense when applied to "waters" that are treating wastewater to make
it suitable for discharge to surface waters-applies equally to waste treatment systems
constructed before 1972. The Agencies should clarify that facility systems constructed
before the CWA were adopted but used to meet CWA requirements are still covered by
the exemption.

Similarly, EPA should clarify in the Proposed Rule that land application and beneficial
use systems fall within the exemption. For example, land application systems used to
meet a zero discharge effluent guideline involve storage or pretreatment ponds as well as
acres of spray fields that may develop some wet areas over time or may collect run off to
maintain zero discharge, may be subject only to permits under state law and may not be
regulated under the NPDES program. Even though no federal NPDES permit is involved,
these systems clearly are designed to meet the requirements of the CWA's provision of no
discharge of process wastewater pollutants to WOTUS, and they should be recognized as
such in the Preamble to any final rule. (p. 4)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.2 regarding the agencies’ creation of an exclusion for certain wastewater
recycling features.

Association of American Railroads (Doc. #15018.1)
7.122 C. Waste Treatment Exception

...AAR supports the Agencies’ continued application of the waste treatment exception to
the definition of Waters of the United States. Because the Agencies have proposed to
expand CWA jurisdiction, additional clarification is necessary to ensure that features that
are excluded under the waste treatment exception will continue to be acknowledged. The
need for clarification is underscored by the recent decision purporting to vacate EPA’s
water transfer rule which had exempted certain conduits and conveyances from CWA
jurisdiction. Catskill Mountains Chapter of Trout Unlimited Inc., et al. v. EPA
consolidated case Nos. 08-cv-0560 and 08-cv-9430 (S.D.N.Y., March 28, 2014).
Clarification is appropriate in this rulemaking as the agencies have made “ministerial”
changes to the exemption by removing an unneeded reference to cooling ponds and the
addition of a comma.
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2. Waste Water Treatment Systems Should not be Limited to Those “Designed to
Meet the Requirements of the CWA”

Because not all waste water treatment systems are subject to the CWA, the waste
treatment exception should not be limited to those “designed to meet the requirements of
the CWA.”

As the Agencies are aware, EPA requires CWA NPDES permits for only certain
categories of storm water discharges.20 EPA always has residual authority to require a
CWA NPDES permit for facilities or categories not within the prescribed categories upon
a determination that a discharge contributes to a violation of a water quality standard or is
a significant contributor of pollutants to waters of the United States. 40 C.F.R. §
122.26(a)(Vv). There are thousands of waste treatment systems, and in particular storm
water management systems, which meet the criteria for the waste treatment exception but
are not required to obtain NPDES permits.*® Examples include storm water systems
outside of designated MS4s, parts of industrial facilities not specifically identified in 40
C.F.R. Part 122, roadway drainage systems, railroad ditches and storm water
management systems.

Because thousands of waste treatment systems, including storm water management, are
not subject to CWA requirements, the Railroads recommend the Agencies remove the
phrase “designed to meet the requirements of the Clean Water Act.” (p. 13-14)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater
features.

County of San Diego, California (Doc. #14782)
7.123 Strengthen exemption for ""waste treatment systems"

The existing exemption language for "waste treatment systems" must be strengthened.
The Federal Register posting asserts that there will be no change to the exclusion for
waste treatment systems. The rule should be expanded to specifically exempt facilities
that are designed and installed to meet any water quality requirements, including
individual state or local water quality regulatory requirements (for example, the Porter-
Cologne Act in California). CFR Part 328.3 (7) states that waste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA are not
waters of the United States. Although the agencies specifically state that they are not
seeking comment on this section, the County strongly urges the agencies to strengthen
and expand this vaguely written exemption or otherwise explicitly exempt all water
quality treatment facilities. Currently, the regulations ("a" and "b" below) appear to only
vaguely exempt "waste treatment systems" (which presumably apply to permanent BMPs

%0 See, e.g., Hughey v. JMS, 78 F.3d 1523(11th Cir. 1996)(permit unavailable for construction stormwater
discharges; “[p]ractically speaking, rain water will run downhill, and not even a law passed by the Congress of the
United States can stop that.).
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such as: detention basins, retention basins, bioswales, etc.) that are designed to meet the
requirements of the CWA:

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater
management facilities that are determined to be waste treatment systems under 33
CFR 328.3(a)(8) are not waters of the United States, and maintenance of these
waste treatment systems generally does not require a section 404 permit.”

b. Then 33 CFR 328.3(a)(8) states the following: "Waste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA
(other than cooling ponds as defined in 40 CFR 423.11 (m) which also meet the
criteria of this definition) are not waters of the United States."

EXAMPLE: Regulators could potentially allow use of the above NWP 43 or the language
in 33 CFR 328.3(a)(8) to exempt maintenance of water quality treatment systems from
requiring section 401 and 404 permits. However, since NWPs are renewed every five
years they are not guaranteed to be in existence. In addition, the language in 33 CFR
328.3(a)(8) is vague and does not specifically exempt water quality treatment so
individual regulators may not apply this exemption uniformly to water quality treatment
facilities. Therefore, the rule should be clarified to specifically exempt maintenance of
these water quality treatment facilities. (p. 4-5)

Agency Response:  See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

Arizona Public Service Company (Doc. #15162)
7.124 C. A Simple Comma Could Result in the Loss of Waste Treatment System Exemption

Waste treatment systems (WTS) at APS facilities include, but are not limited to,
wastewater collection features (bins, basins, channels), wastewater treatment facilities
(cooling ponds, ash ponds, coal pile runoff collection ponds, low volume waste ponds,
storm water sedimentation ponds), as well as various wastewater and treated water
conveyances such as pipes, channels, and conduits that convey treated or untreated water
to and/or from WTS already mentioned. The proposed rule states that “waste treatment
systems, including treatment ponds or lagoons, designed to meet the requirements of the
Clean Water Act” will continue to be excluded from the definition of WOTUS. The
Agencies do not solicit comment on this exclusion because they claim it has not changed
from the current rule. While no change to the WTS exclusion may have been intended by
the Agencies, the Agencies’ simple addition of a comma after “lagoon” in the WTS
exemption will, unless addressed in the final rule, potentially subject WTS to NPDES
permit requirements, which will result in substantial cost increases for the owners of
these facilities. APS requests that the Agencies remove this comma from the text of the
WTS exemption. (p. 11)

Agency Response:  See summary response at 7.1.

National Association of Clean Water Agencies (Doc. #15505)
7.125 Preservation and Clarification of Waste Treatment Exemption Critical
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The draft rule preserves and clearly articulates a regulatory exemption for waste
treatment systems, which is absolutely necessary. NACWA’s longstanding position
supports an interpretation of CWA jurisdiction that maintains a clear articulation of the
waste treatment exemption and we applaud the Agencies for maintaining the critical,
existing exemption. Title 40, Section 122.2 of the U.S Code of Federal Regulations
explicitly excludes manmade “waste treatment systems” from the definition of “waters of
the United States.” This enables the proper functioning of publicly owned treatment
works (POTWSs). However, communities use a variety of approaches, ranging from green
infrastructure (constructed wetlands, swales, etc.) and various components of municipal
separate storm sewer systems (MS4s), to manage wet weather, which are not included in
the exemption. NACWA does not suggest that the definition of POTW be expanded,;
however, explicit exemptions for these systems designed to meet CWA requirements
need to be included in any final rule. In addition to waste treatment systems, the proposed
rule exempts “treatment ponds or lagoons, designed to meet the requirements of the
Clean Water Act” in 40 CFR 230.3(t)(1). Inserting language into thiS provision to expand
it to cover a broader array of wet weather management practices including those
discussed above, would be a viable solution. (p. 2)

Agency Response: See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Orange County Sanitation District, California (Doc. #16335.1)

7.126

7.127

The wastewater treatment process generates biosolids which is commonly applied to
lands such as farmlands, drought stricken areas, fire damaged areas, green belts,
recreational areas, and landfills. Under the broad criteria of this proposed rule, land
application sites for biosolids can be subject to regulation. Such sites are already subject
to regulation under 40 CFR 503, which addresses the standards for the beneficial use or
disposal of sewage sludge. To mitigate conflicting regulation, the existing rule 40 CFR
503 should govern and therefore the waste treatment exemption should be broadened to
include lands subject to 40 CFR 503 regulation. (p. 2)

Agency Response: See summary response at 7.1.

As the proposed rule and existing practice acknowledge, waste treatment systems
designed to meet the requirements of the Clean Water Act are not waters of the U.S., and
OCSD wants to ensure that as part of these proposed amendments spreading
grounds/basins, treatment ponds/lagoons, and constructed treatment wetlands used as part
of the wastewater process are subject to the same exemption. Since these facilities are
clearly part of the treatment process, providing additional treatment, residence and
settling prior to discharge, these facilities should be expressly recognized in the rule as
falling under the Waste Treatment Exception.

In addition, many water and wastewater agencies utilize spreading grounds or basins in
order to facilitate groundwater replenishment; a vital part of water management
throughout California. Others utilize artificially created effluent storage ponds as part of
their treatment process. Many agencies maintain reservoirs or storage basins/ponds to
store recycled water. These artificially created features and spreading grounds have not
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previously been defined or regulated as "waters of the United States," and should remain
separate. For this reason, the proposed rule should expressly include treatment
ponds/lagoons, spreading grounds/basins, and constructed treatment wetlands within the
scope of the Waste Treatment Exception, along with effluent storage reservoirs and
recycled water storage facilities discussed previously. (p. 4)

Agency Response: See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features and summary response at 7.4.4. regarding groundwater recharge features.

Duke Energy (Doc. #13029)
7.128 Waste Treatment System Exclusion

Of specific concern to Duke Energy is that under the extremely broad language of the
proposed rule, some onsite water management systems could classified as “waters of the
United States.” Electrical generation sites commonly use many types of water
management systems which include interconnected pipes, channels, basins, ponds and
other features for collecting, storing and treating wastewater.

Duke Energy has extensive water management and treatment systems as part of the
facility design and operations at its generation sites. These systems vary by facility, but
can include cooling ponds, discharge canals, ash ponds, industrial stormwater treatment
ponds, settling basins, low volume waste ponds, coal pile runoff ponds, and other various
collection ponds. These systems also include wastewater and treated water conveyances
(such as pipes, channels and conduits) that convey untreated or treated wastewater to and
from these features. In addition, Duke Energy maintains “constructed wetlands” at some
facilities that were built and designed for the treatment of wastewater. In some cases,
Duke Energy also stores rain water or treated and/or partially treated industrial
wastewater in ponds for eventual use within the facility. These storage and treatment
systems provide important environmental benefits by allowing recycling and reuse of
alternative water supplies and also ensures the proper handling and treatment of
wastewater produced during the process of generating electricity. This ensures that the
water is properly treated before it leaves a facility and these types of programs are
encouraged by the State.

Under the proposed rule, some of these storage and treatment systems could be
considered “adjacent” or “neighboring” to other “waters of the United States”. The
majority of these are internal water features that are already regulated at their points of
discharge to external waters under the CWA. If such systems were considered to be
“waters of the United States,” the regulatory consequences would be substantial. The
treatment systems would no longer be able to serve their essential purpose, which is to
treat wastewater. For example, facilities could face an illogical situation in which an
NPDES permit would be required for a discharge of wastewater into those treatment
systems, and that permit would require compliance with all technology- and water
quality-based limits before the water enters the treatment system. This would make these
systems redundant and essentially useless for their intended purpose of controlling and
treating waste streams requiring new expensive technologies to “treat” the waste stream
before it entered the “waste treatment system” as originally designed. Additional CWA
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program requirements could also come into play, such as Section 404 permitting for
routine maintenance of a waste treatment pond or it conveyances.

The proposed rule includes the following language for the waste treatment exclusion:

Waste treatment systems, including treatment ponds or lagoons, designed to meet
the requirements of the Clean Water Act.>*

The agencies are not proposing any changes to the waste treatment exclusion, aside from
two ministerial actions.>* However, they do not see these changes as substantive and are
therefore not seeking any comment on it.>® In a Questions and Answers document on the
proposed rule, the agencies explain that “[t]he proposed rule would not change, in any
way, existing application of the waste treatment exclusion.”® However, Duke Energy is
concerned that the current language of the waste treatment system exclusion is not
adequate to solve the problems created by the proposed rule’s revisions. As UWAG
points out in their comments® on the proposed rule, seemingly minor changes to the
exclusion wording over the years have resulted in additional confusion and application of
the waste treatment exclusion has been inconsistent.

One area that needs clarity is how the agencies define “designed to meet the requirements
of the Clean Water Act.” While it seems fairly straightforward, questions arise
concerning the historical existence of many of these waste treatment systems prior to the
enactment of the CWA. Does the exclusion apply to waste treatment systems that were
designed and built pursuant to other statutes beside the CWA? For example, some waste
treatment systems at Duke Energy’s sites do not have point source discharges, but instead
discharge to groundwater. These waste treatment systems typically are not covered by
NPDES permits, but are regulated under state permitting programs such as Florida’s
rigorous licensing program governing discharges to groundwater. Under Florida law
these treatment systems must meet state groundwater standards, which include a
provision protective of downgradient surface waters.>® These systems have never been
classified as “waters of the United States”, but are clearly regulated and protective of the
environment. However, it is not clear from the proposed rule’s regulatory language if the
waste treatment exclusion would be applicable, contrary to the agencies’ assertions. Duke
Energy recommends that the waste treatment exclusion include any and all types of
treatment or water management systems regulated under State provisions.

The agencies also need to clarify that the waste treatment “system” includes all
conveyances, drains, pipes or ditches that carry water into or from the places where
treatment occurs and should be considered as a holistic unit. At many facilities, there are
drains and ditches that flow to sumps, lagoons, and other ponds, whose contents are
eventually pumped or discharged to another pond exempted under the waste treatment

*1 79 Fed. Reg. at 22,263

*21d. at 22,217

> 1d. at 22,190

* EPA & U.S. Army Corps of Engineers, Questions and Answers — Waters of the U.S. Proposal at Page 6 — Q24,
available at http://wwwz2.epa.gov/uswaters/questions-and-answers-about-waters-us-proposal-pdf

> UWAG comments on WOTUS Proposed Rule (November 14, 2014), Section V (D.)

% Fla. Admin. Code 62-520.310(12)

98



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

7.129

systems (e.g., ash ponds). The entire “system” needs to be defined to include all of these
conveyance or internal features.

Classifying waste treatment systems as jurisdictional “waters of the United States” would
also place states in an impossible position with respect to setting and implementing water
quality standards, including assigning a designated use for the jurisdictional water. Since
the agencies are precluded from designating a use as “waste transport,” states would be
required to assign “fishable, swimmable” uses these waters, unless the state performs an
analysis that demonstrates that attaining the highest use is infeasible for one of six narrow
reasons. Regulators would face two equally unpalatable options: attempt to impose
patently arbitrary “fishable, swimmable” uses for waste treatment systems, effectively
rendering them useless for their intended purpose, or undertake the expensive, time-
consuming scientific analysis required to justify less restrictive uses and criteria. And, if
the state chooses the first option and the “receiving water” fails to meet the applicable
criteria (which almost certainly will be the case), the regulator will need to identify the
waterbody as impaired and develop any pollutants pecific total maximum daily loads
(“TMDLs”) necessary to ensure the uses and criteria are met. This would do nothing to
protect the Nation’s waters; its only purpose would be to undermine the use of treatment
systems designed to serve the statute’s pollutant discharge reduction goals. (p. 43-46)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Another specific area for discussion in this area concerns how the proposed rule would
affect ash pond closure activities. For example, all of our sites in North Carolina will be
undergoing ash pond closures over the next several years. All of Duke Energy’s ash
ponds are currently covered under the waste treatment exclusion and the effluent from
these ponds is addressed through the site’s NPDES permit. Duke Energy expects the
agencies to continue to include ash ponds under this exemption. As discussed previously
in these comments, the agencies have stated publicly several times that they were not
making any changes to the waste treatment exemption. However, even with the
exemption in place, the proposed rule’s expanded definitions, which are expected to bring
in an increased number of water features deemed jurisdictional (i.e. conveyances,
stormwater drainage areas, etc.). This will result in additional secondary impacts for pond
closure activities. Some of these activities include development of temporary roads,
laydown areas and borrow areas. Ultimately, this will result in additional permitting
requirements for larger areas and increased mitigation costs. Duke Energy recommends
that the agencies clarify that all water features that are associated with ash ponds,
including conveyances to the pond and any upstream collection basins, be considered part
of the entire waste treatment system and covered by the appropriate exclusion. In
addition, Duke Energy recommends that the agencies confirm that the waste treatment
exclusion for ash ponds and all associated internal conveyances will not change until all
closure activities have been completed. Any redundant permitting requirements for these
activities could lead to lengthy delays in restoring these areas. (p. 67-68)

Agency Response:  See summary response at 7.1.
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Ameren Corporation (Doc. #13608)

7.130 The proposed rule also indicates there will be no change to the waste treatment exclusion

for systems designed consistent with the requirements of the Clean Water Act. However,
Ameren energy centers have numerous ponds, lagoons or impoundments used for storage
of storm water runoff or for waste water treatment that may fall under this proposed
definition and may result in additional permitting or case-specific evaluations. Point
source discharges that are covered by NPDES permits should not fall under the
jurisdiction of WOTUS. (p. 2)

Agency Response:  See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Florida Power & Light Company (Doc. #13615)

7.131

7.132

The proposed rule's introduction of several broad terms, such as "tributary,” "adjacent,"
"similarly situated waters," "significant nexus™ and "neighboring,” complicates a clear
assessment of the proposed rule's potential to expand or alter the extent of WOTUS. The
terms and their associated definitions expand the Clean Water Act's (CWA) jurisdiction
over waters that are currently classified as non-jurisdictional, such as ephemeral streams
and geographically isolated features based on current agency practice. For example, FPL
has significant concern that the language in the proposed rule could be interpreted to
conclude that cooling ponds at power plants could be jurisdictional if they are adjacent or
neighboring to WOTUS. Similarly, man-made ditches or drainage swales that are
designed to convey stormwater or wastewater to discharge points or on-site
retention/detention ponds for subsequent, direct or indirect, discharge to a regulated
WOTUS could be jurisdictional under the proposed rule. It is critical that the final rule
make clear that the waste treatment system exemption includes each potential design
feature of a waste treatment system regardless of its location near a WOTUS, and that
cooling ponds at power plants continue to be exempted from WOTUS designation. (p. 1-
2)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.

The proposal removes the "cooling ponds" exception contained in the original exclusion.
The original exclusion stipulates that WOTUS do not include "waste treatment systems,
including ponds or lagoons designed to meet the requirements of this act (other than
cooling ponds as defined in 40 C.F.R. 423.11 (m) which also meet the criteria of this
definition) ...",>" The current proposal removes this parenthetical reference, While it is
appropriate to remove this language as that definition no longer appears in 40 C.F.R. 423,
we urge the inclusion of additional regulatory language that clearly exempts cooling
ponds from WOTUS classification.

> 40 CFR 122.3(i).
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The proposal also adds a comma after "lagoons" in the original exemption. This
grammatical modification is a substantive change that could unintentionally limit the
exemption to only ponds or lagoons. While we believe the agencies' view is that the rule
refers to all waste treatment systems, not just ponds and lagoons, the punctuation error
should be addressed so as not to undermine the scope and intent of the exemption.

With respect to the exemption itself, the preamble appropriately notes that "[w]here
waters would be determined to be jurisdictional under the proposed rule, applicable
exemptions in the CWA would continue to preclude application of CWA permitting
requirements.”® We believe the agencies have not intentionally sought to limit the scope
of the existing waste treatment system exemption; however, the inclusion of additional
terms such as "adjacency" and "neighboring" create further uncertainty around
jurisdictional designations that could potentially result in permitting delays and confusion
for regulators and project applicants. As a result, the final rule should include language
that clarifies what specific waste treatment system components are exempt in order to
minimize applicants' and permitting agencies' confusion.

Adding specificity to the components of exempt waste treatment systems is essential to
promoting the regulatory clarity intended through this rulemaking and will ensure that the
exemption is not unintentionally undermined. For example, many power plants use large
reservoirs for cooling water as part of a closed-cycle recirculating system (CCRS).
Traditionally, these are not considered WOTUS as they are created to allow water heated
by generation equipment to cool off before being reused. However, under the proposed
rule, many such systems could be deemed jurisdictional due to their proximity to
WOTUS. If these ponds are designated as WOTUS, they would be subject to additional
restrictions or even prevent the use of such ponds for CCRS, undermining the intent of
the recently-finalized standards for cooling water intake structures under CWA Section
316(b). Additionally, utilities also use surface drainage ditches and ponds to ensure
compliance with existing Spill Prevention, Control and Countermeasures (SPCC)
regulations and comply with both the CWA and the Qil Pollution Act, as well as state and
local-level water quality laws. In some cases, the ditches are part of an overall system to
capture oil and other spills well before reaching regulated WOTUS. These ditches and
ponds should remain expressly exempted from WOTUS. We also recommend that any
system constructed and maintained as a water quality treatment system, whether under
federal or state authority, should be covered under the exemption.

Thus, we recommend regulatory language stating that the waste treatment system
exemption includes at least the following components (see proposed regulatory language
below):

» Treatment ponds and lagoons

« Drainage ditches

» Stormwater detention/retention ponds
« Cooling water impoundments

%8 79 Federal Register 22189 (April 21, 2014).
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» Spill diversion ditches and containment ponds
« Polishing ponds
» Ditches and canals that connect units of a waste treatment system

« Wastewater treatment tanks, including oil-water separators and sumps, and
piping/conveyances

We also urge that the final rule make clear that a waste treatment system should be
exempted if it was designed for the purpose, in whole or in part, of treating any type of
waste considered a pollutant under the CWA, and the system was constructed in uplands
or not in WOTUS. Further, if the construction of the waste treatment system pre-dated
the CWA and the agencies' expansion of jurisdictional inclusion of adjacent wetlands, the
system should also be expressly exempted. (p. 3-5)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.

7.133 We recommend the following regulatory revision to 33 CFR 328.3(b),*® with additions
underlined bold.

(b) The following are not "waters of the United States" notwithstanding whether
they meet the terms of paragraphs (a)(1) through (7) of this section-

(1) Waste treatment systems, including treatment ponds or lagoons, designed to
meet the requirements of the Clean Water Act or an applicable state water
guality law or requlation. Waste treatment systems include, but are not
limited to, the following features:

(i) Treatment ponds and lagoons;

(ii) Drainage ditches;

(iii) Stormwater detention/retention ponds;

(iv) Cooling water impoundments;

(v) Spill diversion ditches and containment ponds;

(vi) Polishing ponds:

(vii) Ditches and canals that connect units of a waste treatment system;

and

(viii) Wastewater treatment tanks, including oil-water separators and sumps,
and piping/conveyances.

The agencies should also define such waste treatment features out of WOTUS definitions
in existing regulatory guidance documents (p. 3-5)

%% 79 Federal Register 22263 (April 21, 2014).
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Agency Response: See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Murray Energy Corporation (Doc. #13954)

7.134 ...despite the claim that the existing exclusion for waste treatment systems has been
preserved, the Agencies have proposed clerical changes to the exclusion that appear to
have the effect of narrowing it. The following marked text highlights the difference
between the existing exclusion and the proposed one:

Existing. Waste treatment systems, including treatment ponds or lagoons
designed to meet the requirements of CWA (other than cooling ponds as defined
in 40 C.F.R. 8 423.11(m) which also meet the criteria of this definition) are not
waters of the United States.

Proposed. Waste treatment systems, including treatment ponds or lagoons,
designed to meet the requirements of the Clean Water Act.

Comparison. Waste treatment systems, including treatment ponds or lagoons,
designed to meet the requirements of the Clean Water Act.

The addition of a comma after “lagoons” would presumably make all waste treatment
systems — not just treatment ponds or lagoons — subject to the “designed to meet”
standard. This clerical change could have an unintended substantive effect of narrowing
the exclusion by making all waste treatment systems — not just treatment ponds or
lagoons — subject to the “designed to meet” standard. This is a particular concern for
Murray and the coal mining industry...wastewater treatment systems at surface coal mine
sites are, as they must be, designed to meet the requirements of SMCRA. We question the
Agencies’ characterization of this as being an ineffectual “clerical” revision. If the
Agencies did not intend to alter the wastewater treatment system exemption in any way,
as they claim, then it is hard to see why there is even a need for this change. (p. 19-20)

Agency Response: See summary response at 7.1.

The Florida Electric Power Coordinating Group, Inc. (Doc. #13993)

7.135 ...A specific concern is that some waste treatment systems could be seen as being waters
of the United States under the extremely broad language of the proposed rules. Examples
of such waste treatment systems include cooling ponds, ash ponds, industrial stormwater
treatment ponds, rapid infiltration basins, settling basins, etc. Many such waste treatment
systems very likely will be "adjacent"” or "neighboring™ under the proposed definition,
due to Florida's unique, low gradient topography. If such waste treatment systems are
considered to be waters of the United States, the regulatory consequences would be
enormous. The treatment systems would no longer be able to serve their essential purpose
(which is to treat wastewater), because EPA's regulations specifically state that waste
assimilation and transport cannot be designated uses of waters of the United States. 40
CFR 8§131.10(a).

Capturing such treatment works as waters of the United States would be an absurd policy
choice, because permitted waste treatment systems cannot possibly be part of the aquatic
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inventory that Congress intended to protect under the CWA (in contrast to some
wetlands, that do warrant protection). To assert that waste treatment systems are waters
of the United States would be to negate their status as waste treatment systems. Although
permitted waste treatment systems potentially could impact nearby jurisdictional waters,
asserting jurisdiction is not a sensible approach to addressing potential impacts.
Alternatives include reliance on state licensing agencies (in states that have groundwater
standards protective of downgradient surface waters), facilitating management of
potential impacts through EPA's oversight of the CWA nonpoint source continuing
planning process, or relying on potential impacts to be addressed under the TMDL
program.

The current language of the waste treatment system exclusion is not adequate to solve the
problems created by the proposed rule revisions, because courts have tended to interpret
exclusions very narrowly. For example, in one case the court held that the exclusion is
available only if the waste treatment system is completely self-contained (presumably
meaning it cannot discharge to groundwater that migrates to surface waters) or is
authorized under an NPDES permit. Northern California River Watch v. City of
Healdsburg, 496 F.3d 993 (9th Cir. 2007). In Florida, virtually all groundwater migrates
to nearby surface waters, and treatment systems that do not have point source outfalls are
not covered under NPDES permits (though the discharges to groundwater are regulated
under state law). Thus, there is an acute need for changes to the proposed rule revisions.

Recommendation

The FCG-EC recommends that in the final rule the agencies decline to utilize the
significant nexus concept to extend jurisdiction categorically to "other waters" that are
neighboring or adjacent to traditionally navigable waters (or their tributaries). This would
substantially address most of the FCG-EC's concerns with respect to both waste treatment
systems as well as CWA 8404 permitting more generally. Alternatively, the FCG-EC
recommends that this definition of "waste treatment system” be included in the final rule:

A "waste treatment system" is an impoundment or other body of water that is
created primarily to treat pollutants pursuant to the Clean Water Act or State law.
It includes treatment ponds or impoundments created prior to the enactment of the
Clean Water Act in 1972, and also includes treatment ponds or impoundments
created in "waters of the United States" where construction of the pond or
impoundment is authorized by a federal regulation or permit that takes into
account impacts on the aquatic ecosystem. It also includes all treatment systems
regulated under a NPDES permit. It includes treatment ponds or impoundments
that do not have point source outfalls and discharge to groundwater, if the
groundwater discharges are licensed by a State environmental agency and
applicable State groundwater regulations account for impacts to surface waters. A
waste treatment system includes any appurtenant features, including, but not
limited to, ditches, canals, and other waterways that convey wastewater or treated
water to or from features where treatment occurs. (p. 4-5)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.
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NRG Enerqy, Inc. (Doc. #13995)

7.136 ...NRG understands the rationale for correction of an outdated regulatory reference;
however, we strongly disagree with the Agencies ' suggestion that the change is not
substantive for the following reasons.

Specifically, the deletion of the cross- reference is of special concern with regard to
perched cooling ponds. Historically these ponds have been considered to be part of
permitted wastewater treatment systems, designed to dissipate heat prior to cooling water
being discharged to surface waters. As such, these ponds have been exempt from
consideration as either waters of the state or waters of the U.S. However, cooling ponds
may lie within the floodplain area of "traditionally navigable waters"” or may be in close
proximity to such jurisdictional water. Cooling ponds may also be "adjacent” ("borders,
contiguous or neighboring™) to WOTUS and separated from traditionally jurisdictional
waters by man-made dikes or barriers, and therefore could be considered as WOTUS
under the proposed definition.

The complete lack of specific reference in the proposed rule to perched cooling ponds or
the use of ponds for cooling purposes is problematic in light of the set of new and
expanded definitions discussed above, which blur the distinction between a designated
wastewater treatment system and a WOTUS.

Another concern involves existing wastewater treatment collection and conveyances
historically deemed to meet the current interpretation as components of a permitted
treatment system, because they do not directly discharge into a lake, stream, or river
unless through an authorized (i.e., permitted) outfall. As mentioned above, the broadened
definitions included in the proposed rule could be applied to these storm and process
water conveyances (influent and effluent) and holding ponds which historically have
been excluded from WOTUS determination, in turn requiring the installation of
significant and costly, but unnecessary and redundant new controls to be built to protect
these waters, which are already part of a permitted wastewater system.

Because the above mentioned terms are not explicitly identified in the proposed rule
definitions, and to eliminate the risk of unintended and unwarranted jurisdiction, NRG
recommends the following additions to the definition of "Waters of the US":

Revise 40 CFR 230.3 (t) (1) as follows:

"Waste treatment systems and their associated conveyances, including treatment and
perched cooling ponds or lagoons, designed to meet the requirements of the Clean Water
Act." and,

Revise 40 CFR 230.3 (t) (5) (ii) as follows:

"Artificial lakes or ponds created by excavating and/or diking dry land and used
primarily for such purposes as stock watering, irrigation, cooling, storage/ retention,
settling basins, or rice growing."

On a similar note relating to impoundments, the following was taken from the preamble:
"The agencies also note that an impoundment of a water that is not a waters of the United
States can become jurisdictional if, for example, the impounded waters become
navigable-in-fact and covered under paragraph (a)()".( Id. at 22201). This statement was
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likely intended to exclude waste treatment systems from waters of the United States;
however, it should be clarified with specific language identifying perched cooling
pond/permitted wastewater system component exclusions, as discussed above. (p. 6-7)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.

Southern Company (Doc. #14134)

7.137 The Agencies Must Resolve a Clerical Error That Could Undermine Their Intentions
of Preserving the Existing Waste Treatment System Exemption

This historical waste treatment exclusion is vitally important to electric utilities as it
applies to operational units such as ash ponds and thermal treatment systems. And, while
the agencies claim to have preserved the existing exclusion, a proposed clerical change to
the exclusion, involving the insertion of a single comma,®® may have the effect of
narrowing it. In discussions with EPA during the comment period, the agency has
reiterated its commitment to maintaining the exclusion and has signaled its willingness to
correct this error in the final rulemaking.

The addition of a comma after “lagoons” could be construed to make all waste treatment
systems—not just treatment ponds or lagoons—subject to the “designed to meet”
standard. To the extent there is any doubt that the comma after “lagoons” is a scrivener’s
error that would potentially change the scope of the exemption, we note that none of the
eight States that have “state waters” definitions modeled on the federal standard have
included a comma after “lagoons.” (See, e.g., New York, New Jersey, New Mexico,
Oklahoma, Louisiana, South Carolina, South Dakota, and Virginia). As such, we propose
the following correction: “Waste treatment systems, including treatment ponds or lagoons
designed to meet the requirements of the Clean Water Act.” (p. 47-48)

Agency Response:  See summary response at 7.1.

Southern Illinois Power Cooperative (Doc. #14402)

7.138 The Agencies should preserve an inclusive wastewater treatment system exclusion, and
provide an on-site water and wastewater management exclusion, to avoid disrupting
hundreds of thousands of existing industrial operations nationwide; thus impeding
development of needed new infrastructure, and imposing substantial new regulatory
burdens on the regulated community, States, and the Agencies themselves. (p. 11)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

% The proposed exclusion provides “Waste treatment systems, including treatment ponds or lagoons, designed to
meet the requirements of the CWA” are not waters of the United States.”
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Golden Spread Electric Cooperative, Inc. (Doc. #14422)

7.139 The Agencies are not proposing any change to this exemption. However, this exclusion
has historically suffered from ambiguity, which is not surprising, as the Agencies do not
provide a definition of what they consider to be a "waste treatment system.” The
Agencies do not explain if features that manage water (or convey water through ditches
or other structures) but do not provide treatment to meet limits or other standards are
exempt. For example, manmade basins and ponds serve a myriad of environmental and
process purposes and do so in an environmentally responsible manner. It is also common
for facilities to have stormwater retention basins to manage regulated storm water. To
render these features "waters of the United States” would make them prohibitively
expensive and would eliminate their viability. As such, Golden Spread recommends
extending the waste treatment exclusion to manmade basins, in addition to those
constructed for stock watering, irrigation or settling basins. (p. 7)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.

National Lime Association (Doc. #14428.1)

7.140 6. “Isolated” as used in the Definition of “Wetlands” is Another Term Which Needs
to be Defined and the Definition of “Wetlands” Needs to Clarified.

... b. “Wetlands”: Although “wetlands” is defined in the regulatory text of the proposed
rule, as the proposed rule is currently written, the definition can be construed to include
an area where stormwater runoff is held to allow it to evaporate and thereby avoid its
discharge into another water which is, or might be, jurisdictional. Such features were
created and exist solely for that functional purpose and would thus should fall within the
exclusion for waste treatment systems provided under 8328.3(b)(1) and the
corresponding sections under the related C.F.R. parts (hereafter collectively referred to as
the 8328.3(b)(1) exclusion). While we believe that this exclusion would apply, because of
the broad public belief that the proposed rule expands WOTUS jurisdictional and because
of the overall ambiguity of the regulatory text as currently written (discussed throughout
these comments), the Agencies need to reconfirm that such features do qualify as waste
treatment systems and pursuant to §328.3(b)(1) are not to be considered jurisdictional
wetlands.

If, however, the Agencies do not agree that such features qualify for the 8328.3(b)(1)
exclusion, they should nonetheless be classified as non-jurisdictional along the same lines
provided for the several other features which the proposed rule would expressly exclude
from being jurisdictional, see, e.g., proposed §328.3(b)(5)(ii) (“Artificial lakes or ponds
created by excavating and/or diking dry land and used exclusively for such purposes as
stock watering, irrigation, settling basins, or rice growing.”),61 79 Fed. Reg. at 22263, and

8 As written, the exclusion provided under §328.3(b)(5)(ii) appears to apply solely to agriculture and farming.
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§328(b)(5)(v) (“Water-filled depressions created incidental to construction.”).? Id. (p.
10-11)

Agency Response: See summary responses at 7.1., 7.4.2, and 7.4.4.

Svynagro Technologies, Inc. (Doc. #14565)

7.141 The Waste Treatment Exemption Should Specifically Include Land Applications Sites for
Biosolids

Synagro appreciates that the Proposed Rule explicitly specifies that EPA will not change
the longstanding regulations that exclude “waste treatment systems” designed to meet the
requirements of the CWA (and prior converted cropland) from the definition of “Waters
of the United States.” (79 FR 22217). As such, the Proposed Rule maintains and clearly
articulates the exemption for waste treatment systems designed to meet the requirements
of the CWA. Synagro understands that the “waste treatment systems” exclusion from
additional regulation from the Proposed Rule will include biosolids management
performed in compliance with the Part 503 regulation.®® These regulations provide an
essential component of the existing regulatory framework that ensures effective
wastewater agency operations.

The retention of the waste treatment exemption is one of the highest priorities for
wastewater agencies and their biosolids management service providers. Synagro also
endorses the proposed rule’s clarification that EPA does not intend alter the regulation of
groundwater at the federal level and, in fact, the proposed rule codifies a number of the
waters and features that EPA has by longstanding practice generally considered not to be
“Waters of the United States.” (Id. at 22218) Nevertheless, Synagro is concerned that
without clear and definitive language expressly provided in the Final Rule that it can be
inferred that the increased federal jurisdiction over lands (by calling them “navigable
waters”) could easily be construed as establishing a new federal power would cause an
impediment ordinary farming practice of utilizing biosolids as a fertilizer. Specifically,
the lack of clarity in the Proposed Rule as to what is included in the waste treatment
exemption will create regulatory barriers to the effective implementation of biosolids
land application projects without a commensurate benefit to the environment.

The wastewater treatment process generates biosolids which is applied to lands which
includes farm land, drought stricken areas, fire damaged areas, green belts, and
recreational areas. Under the broad criteria of this Proposed Rule, land application sites
for biosolids can be subject to Proposed Rule designation and requirements. As stated
before, such sites are already subject to CWA regulation by EPA under the Part 503 Rule
which addresses control of coincidental wastewater and runoff which may collect during
the handling, interim storage and processing of biosolids for land application. To mitigate
conflicting regulation, the existing Part 503 provisions should govern and therefore the

82 As written, the §328(b)(5)(v) exclusion appears to apply solely to construction.

83 See 40 C.F.R. §35.2005(b)(12), defining “complete waste treatment system” as “all the treatment works necessary
to meet the requirements of title I11 of the [CWA], involving . . . the ultimate disposal, including recycling or reuse,
of the treated wastewater and residues which result from the treatment process.” (Emphasis added)
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waste treatment exemption should be broadened to expressly include in the final rule that
lands already subject to Part 503 land application requirements. (p. 2)

Agency Response: See summary response at 7.1.

National Rural Water Association (Doc. #14623)

7.142 We do not believe that a new rule should result in changing the historic regulatory
understanding for coverage of water infrastructure. Any final rule should retain the
current exclusion (33 CFR 328.3(a) and 40 CFR 122.2) for “waste treatment systems”
and clarify that that the exclusion includes similar practices implemented by drinking
water treatment systems. (p. 4)

Agency Response: See summary response at 7.1.

Berkshire Hathaway Energy Company (Doc. #14650)

7.143 A. The Agencies Should Clarify That Waste Treatment Systems Not Subject To Effluent
Limitations or Otherwise Subject to Requlation are Exempt from Waters of the U.S.

The Agencies state that no changes are being proposed to the longstanding exclusion for
waste treatment systems designed to meet the requirement of the Clean Water Act.®* The
waste treatment exemption has historically included surface impoundments or settling
ponds that are part of a waste treatment system at an electric generation facility.

However, if the Agencies proceed with the proposed expansion of the definition of waters
of the U.S., changes will be required to the existing exemption for waste treatment
systems because utilities will be required to rely on the waste treatment system
exemption to a greater degree.

To illustrate, certain surface impoundments and settling ponds that may be considered as
part of a waste treatment system may not be subject to effluent limitations under the
Clean Water Act because the water is used in a closed-cycle system and is not
discharged. Such surface impoundments and settling ponds have not historically been
considered waters of the U.S. because they were not considered wetlands. Accordingly,
companies have not needed to rely on the waste treatment exemption for exclusion of
certain waste water systems. However, under the proposed expanded definition of waters
of the U.S., these waste water systems could become jurisdictional. Accordingly, the
waste treatment system exemption should be modified to specifically exempt waste
treatment systems that are not subject to effluent limitations. In addition, waters that may
otherwise be subject to future regulations, such as updated effluent limitation guidelines
or coal combustion residual rules, should specifically be included in the exemption of
waste treatment systems. (p. 4)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2 and 7.4.4 regarding exclusions for certain settling basins, cooling ponds, and
stormwater control features.

% |d. at 22217. [Definition of “Waters of the United States” Under the Clean Water Act, 79 Fed. Reg. 76 at 22193
(April 21, 2014).]
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American Public Power Association (Doc. #15008)

7.144 APPA has concerns that the proposed rule indicates that the agencies would interpret the
waste treatment exclusion to mean that no waste treatment system qualifies for the
exclusion unless the system was designed consistent with the requirements of the CWA.
79 Fed. Reg. at 22,199. Therefore, facilities designed prior to passage of the CWA could
be in question under the proposed rule. Clarification of the waste treatment exclusion is
critical for APPA’s members, as they must be able to rely on the exclusion. The agencies
should address which features and waters can be considered a waste treatment system.
Moreover, the agencies should clarify that all on-site management of water, including
transport, storage, treatment, and use, are non-jurisdictional. Any discharges into waters
of the U.S. that result from these activities are already covered under Section 402 of the
CWA. The agencies should engage with stakeholders that rely on the waste treatment
exclusion to understand the confusion and unpredictability that surrounds this exclusion.
After having these critical stakeholder discussions, the agencies should propose a revised
rule that addresses the waste treatment exclusion and provides some much needed clarity
for regulators and the regulated public. (p. 9-10)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Utility Water Act Group (Doc. #15016)
7.145 5. Implications for § 316(b) Regulation of Cooling Water Intake Structures

The definition of WOTUS also determines the applicability of EPA’s CWA § 316(b)
rules for new and existing facilities, which apply to facilities that withdraw “cooling
water” from WOTUS and have any sort of NPDES permit. Although many facilities
withdraw cooling water from natural waters, many others withdraw cooling water from
purpose-built ponds or impoundments designed to capture on-site stormwater and
snowmelt, ensure adequate cooling water supply, and reduce withdrawals from nearby
jurisdictional waters. Some of those ponds also receive and remove heat from condenser
cooling water, in which case they should fall within the waste treatment system
exclusion. But others do not and, given their likely location (adjacent and connected,
directly or indirectly, to jurisdictional waters), could be reclassified as WOTUS. Where
the cooling impoundment is self-contained and does not require withdrawals from any
jurisdictional water, reclassifying the impoundment as a WOTUS would trigger
application of the § 316(b) rule and the substantial costs associated with that rule. 79 Fed.
Reg. 48,300, 48,383-401 (Aug. 15, 2014); EPA, EPA-821-R-14-001, Economic Analysis
for the Final Section 316(b) Existing Facilities Rule (May 2014), available at
http://water.epa.gov/lawsregs/lawsguidance/cwa/316b/upload/Cooling-Water_Phase-

4 _Economics_2014.pdf. And where cooling water is replenished by withdrawing make-
up water from a WOTUS, classifying the pond as jurisdictional would create enormous
confusion regarding the point of compliance with the § 316(b) rules. (p. 28-29)

Agency Response: See summary response at 7.1. See also summary response at
7.3.2 regarding exclusion of certain cooling ponds.
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7.146 The Agencies say that they are neither changing nor seeking comment on the waste
treatment system exclusion here. 79 Fed. Reg. at 22,189 col. 2, 22,190 col. 1. But the
Agencies, perhaps unintentionally, have made at least one change — the addition of a
simple but crucial comma — that could be misinterpreted as narrowing this important
exclusion. See infra p. 73. In meetings with industry and in various public statements, the
Agencies have stressed their desire to maintain the status quo with respect to waste
treatment systems and other industrial features not currently regulated as jurisdictional
waters. Below, we explain why it is important for the Agencies to avoid unintended
“regulation by punctuation” that could change the status quo for many waste treatment
systems appropriately treated as non-jurisdictional at steam electric plants and other
industrial facilities. If the Agencies intend their proposed definition of waters of the
United States to cover any industrial waters, including any waste treatment system
components of the type discussed below, which typically have not been considered
jurisdictional, they may do so only after fully assessing the costs and other regulatory
consequences, and providing adequate notice and an opportunity to comment. (p. 66-67)

Agency Response: See summary response at 7.1.

7.147 Waste treatment systems vary by facility, but at electric generating stations, they typically
include: wastewater collection features (such as bins, basins, and channels), wastewater
treatment facilities (such as cooling ponds, ash ponds, physical/chemical treatment tanks,
dewatering bins, coal pile runoff collection ponds, raw water clarifier ponds, sludge
management ponds, low volume waste ponds, and stormwater sedimentation ponds), and
wastewater and treated water conveyances (such as pipes, channels, and conduits) that
convey untreated or treated wastewater to and from these features. Waste treatment
systems also include stormwater retention/detention basins at service centers, substations,
and other fixed facilities. Waste treatment systems also include SPCC structures located
at generating plants and other types of fixed facilities (e.g., substations, transmission
poles) containing transformers.

Some components of a waste treatment system may be enclosed (e.g., in a building or a
pipe), while other components typically are outdoors (e.g., an ash pond, cooling lake or
pond, or a runoff collection pond). The electric utility industry commonly uses systems of
interconnected pipes, channels, basins, ponds, and other features for collecting and
treating wastewater. As EPA has acknowledged, “[s]ystems for handling the products of
coal corrg:gustion by hydraulic...conveyors [(i.e., by water)] have been used for 50 years
or more.

EPA has long recognized that the collection and treatment of waste in ponds or
impoundments is an important component of effective waste treatment. Indeed, the
Agency’s effluent limitations guidelines for the steam electric power generating category
include technology-based limitations predicated on the level of control achievable by
“ash ponds.” Ash ponds hold and treat ash transport water via the settling of solids, or
sedimentation. “Sedimentation processes promote gravity settling of solid particles to the
bottom of the water column where accumulated solids are removed.” American Water

% EPA, Development Document for Final Effluent Limitations Guidelines, New Source Performance Standards, and
Pretreatment Standards for the Steam Electric Point Source.
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Works Association, Water Quality and Treatment 163 (4th ed. 1990); see also Mackenzie
Davis & David Cornwell, Introduction to Environmental Engineering 189 (2d ed. 1991).
Supplemental treatment — for example, the addition of polymers or flocculants — can be
designed economically by treating portions of ash transport water separated into
treatment “cells.”

Ash transport water is just one example of the type of wastestream that steam electric
plants manage and treat in ponds or impoundments. As another example, coal-fired plants
generally collect sediment-laden runoff from coal piles and then convey that sediment to
coal pile runoff collection ponds where the sediment is allowed to settle out of the water
before the water evaporates, is re-used, or, in many cases, is discharged.

Coal-fired power plants are not alone in using ponds or impoundments to treat
wastewater. Like coal-fired plants, gas- and oil-fired plants, as well as nuclear plants,
produce a variety of low volume wastewater and stormwater from the generating site.
That water must be managed and treated to ensure compliance with permit requirements.
Waste treatment ponds are an effective and proven technology for meeting such
requirements — so much so that EPA itself identifies both wet and dry ponds as “best
management practices” for controlling pollutant discharges from stormwater. See EPA,
Water: Best Management Practices, Post-Construction Stormwater Management in New
Development & Redevelopment,
http://water.epa.gov/polwaste/npdes/swbmp/PostConstruction-Stormwater-Management-
in-New- Development-and-Redevelopment.cfm (last updated July 2, 2014).

The treatment of heat is another important example of waste treatment systems at electric
generating stations. Steam electric plants use condenser cooling water to transfer waste
heat. Heated water from the plant may be conveyed to a cooling pond or impoundment,
where the heat is treated by dissipation to the air. Cooled water within the cooling pond
can be pumped back into the plant to start the cooling process again (in a closed loop
system) or discharged to downstream “waters of the United States” (subject to CWA §
402 permitting requirements, including limits governing waste heat). Many of these
features are man-made reservoirs that were created purposefully to serve an industrial
facility, and they are different from natural waterbodies. As an example, most power
plant cooling impoundments located in Texas are designed specifically for heat
dissipation. Moreover, in most cases, the man-made features would not exist without the
power plant.

Similarly, areas that might otherwise contain features consistent with jurisdictional
wetlands (or “waters of the United States”), such as hydrophytic vegetation and hydric
soils, can in fact be waste treatment systems. For example, EPA has recognized and
encouraged the use of “constructed wetlands” for wastewater treatment. See, e.g., EPA,
EPA/625/1-88/022, Design Manual: Constructed Wetlands and Aquatic Plant Systems for
Municipal Wastewater Treatment at 15 (Sept. 1988), available at
http://water.epa.gov/type/wetlands/upload/design.pdf. EPA also considers wetlands
restoration a method of abating pollution from nonpoint and point sources. See EPA,
EPA-841-B-05-003, National Management Measures to Protect and Restore Wetlands 60
and Riparian Areas for the Abatement of Nonpoint Source Pollution at 43 (July 2005),
available at http://www.epa.gov/owow/nps/wetmeasures/; EPA, EPA/832-R-93-005,
Constructed Wetlands for Waste Water Treatment and Wildlife Habitat, 17 Case Studies
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(Sept. 1993), available at http://www.epa.gov/owow/wetlands/pdf/ConstructedWetlands-
Complete.pdf.

As this short overview demonstrates, water features ranging from constructed wetlands to
ponds, lagoons, basins, and other impoundments, along with the ditches, channels, and
canals that convey waste to and from those features, typically play an important role in
waste treatment systems used at electric generating stations and related transmission and
distribution facilities. They provide important environmental benefits by facilitating the
proper handling and treatment of wastes produced during the process of generating,
transmitting, and distributing electricity, ensuring that pollutant discharges are properly
controlled before they discharge through a regulated point source to WOTUS.

If these waste treatment systems or their components were deemed WOTUS as a result of
the Proposed Rule (for instance, as a result of their “adjacency” to a jurisdictional water),
facilities would face the incongruous situation whereby an NPDES permit would be
required for a discharge of wastewater or other fluids or substances into its treatment
system,®® and that permit would require compliance with all technology- and water
quality-based limits before the water enters the treatment system. This would make those
features redundant and essentially useless for their intended purpose. It also would add
exorbitant costs (mostly borne by the ratepayers) for replacement systems that provide
little or no additional benefit.%” Alternative technologies, if practicable or available at all,
could create their own environmental issues, for example by increasing impervious cover
and requiring additional energy for pumping. Likewise, a Corps § 404 permit would be
required for essential maintenance of waste treatment systems and the placement of
control features or other structures within these features. (p. 67-71)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.

B. Exclusion of All Parts of a Waste Treatment System Is Consistent with the
Language of the Statute and Congressional Intent.

Exclusion of treatment facilities from the definition of the WOTUS is consistent with the
language of the statute and Congressional intent. These treatment facilities function as
NPDES “end-of-pipe” treatment technologies and form an integral part of the total plant
production and treatment process. Congress did not expect that EPA would view
treatment facilities as regulated waters or regulate discharges into treatment facilities.

% Although § 122.45 of the NPDES regulations authorizes the establishment of “internal waste stream[ ]” limits
where compliance monitoring at the point of discharge to WOTUS is impractical or infeasible, the authority to
impose those limits is based on control of discharges from the point source to WOTUS. 40 C.F.R. § 122.45(h).

%7 State regulators also would face additional costs, since they would have to establish water quality standards for
those waterbodies. As discussed supra pp. 13-16 and infra p. 63, absent a waste treatment system exclusion, EPA’s
Water Quality Standards rule, 40 C.F.R. § 131.10, forces regulators to choose between assigning patently arbitrary
“fishable, swimmable” uses and associated criteria on manmade systems for which such uses are wholly
inappropriate or spending their scarce time and treasure performing “use attainability analyses” in the hopes of
justifying less restrictive uses and criteria.
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Instead, Congress intended that each company would be free to make “its own,
innovative...decision” on how to meet end-of-pipe standards.®®

The plain language and structure of the CWA reflects Congressional intent that waste
treatment systems would be viewed as components of point sources or facilities, not as
WOTUS. The CWA defines “point source” as any “discrete conveyance...from which
pollutants are or may be discharged.” CWA § 502(14), 33 U.S.C. 1362(14) (emphasis
added). Waste treatment systems are upstream of the point of discharge and thus are part
of the system “from which” — not into which — pollutants are discharged within the
meaning of the CWA. Id. Both the plurality opinion and Justice Kennedy’s opinion in
Rapanos identify and accept this important distinction and recognize that the CWA
definitions conceive of “point sources” and “navigable waters” as segarate and distinct
categories. Rapanos, 547 U.S. at 735 (plurality), 771 (Kennedy, J.).*® Excluding waste
treatment systems from jurisdiction is essential to maintaining this distinction. (p. 71-72)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

7.149 The waste treatment system exclusion is one important tool for avoiding those
implications and preventing conflicts with NPDES requirements. (p. 73-74)

Agency Response:  See summary response at 7.1.

7.150 Both Agencies’ definitions include a parenthetical cross-reference to “cooling ponds as
defined in 40 CFR 423.11(m) which also meet the criteria of this definition . . ..” 40
C.F.R. §122.2(g); 33 C.F.R. § 328.3(a). The effect of that parenthetical is to exclude
such ponds from protection under the waste treatment system exclusion. But, over thirty
years ago, EPA withdrew the technology-based cooling pond regulations and
accompanying definition that the parenthetical was designed to reference. See 45 Fed.
Reg68,328 (Oct. 14, 1980) (proposed); 47 Fed. Reg. 52,290 (Nov. 19, 1982) (final). The
Agencies propose (appropriately, we agree) to delete this parenthetical cross reference,
recognizing that it refers to “an EPA regulation that is no longer in the Code of Federal
Regulations.” 79 Fed. Reg. at 22,217 col. 3. The preamble characterizes this change as
non-substantive. Id. Again, we agree. EPA long ago withdrew its regulations designed to

%8S REP. NO. 92-414, at 59 (1971), reprinted in 2 A LEGISLATIVE HISTORY OF THE WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972, at 1477 (1973). Similarly, the Conference Report on the 1972 CWA
states that:
[TIhe Administrator is required to establish standards of performance which reflect the levels of control
achievable through improved production processes, and of process technique, etc., leaving to the individual
new source the responsibility to achieve the level of performance by the application of whatever technique
determined available and desirable to that individual owner or operator.
S. REP. NO. 92-1236, at 128 (1972) (Conf. Rep.), reprinted in 1 A LEGISLATIVE HISTORY OF THE WATER
POLLUTION CONTROL ACT AMENDMENTS OF 1972, at 311 (1973).
% Justice Kennedy takes issue with the plurality for its “negative inference” that, because point source discharges
and WOTUS are mutually exclusive, and the plurality assumes that point source discharges are always intermittent,
waters that flow intermittently are more like point sources than WOTUS. Id. at 771-72. But Justice Kennedy’s
quarrel is with the assumption that all point source discharges are intermittent, not with the legal significance of the
distinction between point source discharges and WOTUS.
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constrain the use of cooling ponds and lakes, meaning that the substantive change
occurred years ago. (p. 78-79)

Agency Response:  See summary response at 7.1.

2. The Waste Treatment System Exclusion Applies Without Regard to When or
Why a System Was Originally Constructed or Whether It Requires an NPDES
Permit.

In many cases, waste treatment systems excluded from CWA jurisdiction involve
components that were designed and constructed before the CWA was passed, that
perform multiple functions, including treatment, or that do not require an NPDES permit.
State and federal regulators routinely apply the waste treatment system exclusion to such
systems, thereby excluding them from CWA jurisdiction.

For example, at several electrical generating stations in Florida, the treatment and
subsequent movement of industrial wastewater from ponds to groundwater are regulated
through a state regulatory program. The Florida Department of Environmental
Protection’s (“FDEP”) Industrial Wastewater Program (“IWW?) authorizes the use of
“percolation ponds.” Percolation ponds are artificial impoundments designed and
operated to allow the vertical movement of treated water through the bed of the pond.
The wastewater being treated in these ponds is composed mostly of neutralized, non-
hazardous low-volume wastes from generating stations.

Because these ponds allow the movement of treated water to groundwater, which is not
regulated under the CWA, and typically do not discharge to surface waters regulated
under the CWA, these percolation ponds generally are not included or regulated in
NPDES permits issued 71 by the FDEP. Instead, percolation ponds are regulated under a
separate environmental permit issued by the FDEP under separate state statutes and rules.
Therefore, while the design and operation of these ponds are subject to state regulation,
the industry and state regulatory agencies consider these ponds to be waste treatment
systems, not WOTUS regulated under the CWA. (p. 80-81)

Agency Response: See summary response at 7.1. See also the summary response
at 7.4.2 regarding the agencies’ creation of an exclusion for certain wastewater
recycling features, including percolation ponds.

3. The Waste Treatment System Exclusion Applies to the System as a Whole, Including
Related Conveyances.

Most waste treatment systems do not consist of a single impoundment, structure, or
feature where all treatment functions occur. Rather, management of the wastewater to and
from the places where treatment occurs is an intrinsic and important part of the waste
treatment system. This principle should be so obvious as to encounter no opposition.™

"0 A passing statement in the Proposed Rule’s preamble says: “Ditches may have been created for a number of
purposes, such as irrigation, water management or treatment, and roadside drains. In order to be excluded, however,
the ditch must be excavated wholly in uplands, drain only uplands, and have less than perennial flow.” 79 Fed. Reg.
at 22,203-04 (emphasis added). What this statement does not say, however, is whether such a ditch also could be
excluded under the waste treatment system exclusion. We believe that the Agencies most likely failed to mention the
exclusion in this context because, in their minds, it is settled that it should apply and therefore not worthy of
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(After all, the word “system” itself connotes a set of connected parts of things forming a
complex whole, not a single, isolated feature.) The Agencies and reviewing courts agree,
confirming that channels linking the basin where treatment occurs are unavoidable and
necessary components of a waste treatment system. See 2006 Grumbles Letter at 3; Ohio
Valley Envtl. Coal., 556 F.3d at 209 (“[S]tream segments, together with the sediment
ponds to which they connect, are unitary ‘waste treatment systems’ . . ..”). Also, as the
Agencies acknowledge, such channels often provide additional treatment. 2006 Grumbles
Letter at 3.

In short, the waste treatment system exclusion has been properly interpreted and applied
to include all of the drains and ditches that flow to sumps, lagoons, and other ponds, or
whose contents are eventually pumped or discharged to a pond exempted under the waste
treatment systems (e.g., ash ponds) and from there discharge to jurisdictional waters. (p.
82-83)

Agency Response: See summary response at 7.1.

E. The Agencies Should Undo Their Inadvertent But Potentially Substantive
Change to the Waste Treatment System Exclusion.

The Agencies propose a subtle change in the waste treatment system exclusion that could
be misinterpreted to narrow the exclusion (a result the Agencies have said they do not
intend). The current rule excludes “Waste treatment systems, including treatment ponds
or lagoons designed to meet the requirements of the Clean Water Act.” With this
punctuation, the qualifier “designed to meet the requirements of the Clean Water Act”
modifies only the phrase “treatment ponds and lagoons.” The Proposed Rule would add a
comma after “lagoons,” thus excluding “[w]aste treatment systems, including ponds or
lagoons, designed to meet the requirements of the Clean Water Act.” Proposed 33 C.F.R.
8§ 328.3(b)(1), 79 Fed. Reg. at 22,263 col. 1. This punctuation change could be interpreted
as a substantive change to the provision. It can be read to change the reach of the
qualifying language by applying it to all waste treatment systems. Under this reading, all
systems, not just “treatment ponds and lagoons” to which the qualification currently
applies, would have to be “designed to meet the requirements of the Clean Water Act” in
order to fall within the exclusion. This creates new interpretative issues, as “designed to
meet” could be construed narrowly or broadly.” For example, features that were
constructed for waste treatment prior to the CWA’s enactment in 1972 could not have
been designed with CWA compliance in mind, yet such features often play an essential
role in achieving compliance with current CWA requirements and are commonly

mention. If so, the Agencies should clarify that ditches that are part of a waste treatment system are covered by the
waste treatment system exclusion. If that is not the case, however, the Agencies should explain their position and
provide an opportunity for public comment.

! Even if the “designed to meet” language were applied to all waste treatment systems, it need not be read as
preventing application of the exclusion to systems that pre-date the CWA, serve multiple functions, or require no
NPDES permit. Absent temporal and other qualifications, it would be perfectly natural to read the “designed to
meet” language as referring to those systems that currently function to reduce water pollution in some fashion. Such
a reading is certainly consistent with the way in which the exclusion has been applied in most cases. But adding the
comma invites unnecessary speculation and uncertainty, which we urge the Agencies to avoid.
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excluded from regulation by virtue of the waste treatment system exclusion. The
Agencies should avoid this interpretative minefield by deleting the new comma.

UWAG does not support this unacknowledged edit to the exclusion, which could limit
the scope of the exclusion, converting currently excluded waste treatment systems into
WOTUS with a single stroke. The Agencies have said they are not making any
substantive changes to the provision. If so, they should remove the comma. If the
Agencies nevertheless retain the new comma, they must acknowledge the comma,
explain what it means, and afford an opportunity for public comment. (p. 83-84)

Agency Response: See summary response at 7.1.

Edison Electric Institute (Doc. #15032)

7.154
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...today a utility can withdraw water from a river or lake to an on-site, constructed pond
and then use that water in a closed-cycle system, with or without returning the water to
the river or lake. Under current regulations, that pond typically would not be considered a
water of the U.S. and use of the pond would not trigger related regulatory requirements
(e.g., CWA section 402 permitting obligations for transfers of water to or from the pond,
section 404 permitting obligations for maintenance activities associated with the pond, or
section 316(b) cooling water intake structure requirements for withdrawals from the pond
to the power plant for cooling purposes). However, the proposed rule categorically asserts
jurisdiction over tributary and adjacent waters in a manner that could reclassify the pond
as a water of the U.S. This would hinder the use of closed-cycle systems, which EPA's
cooling water intake structure rules seek to promote. This also would be inconsistent with
past practices and interpretations, creating enormous confusion about the jurisdictional
status of the pond and related regulatory requirements. Under longstanding EPA policy,
water that has been withdrawn from the waters of the U.S. is not subject to federal
jurisdiction. ® The proposed rule should maintain that distinction. (p. 20)

Agency Response: See summary response at 7.1. See also the summary response
at 7.3.2 regarding the exclusion of certain cooling ponds.

...utilities also may have lagoons for the management of wastewater at their generation
facilities. In some cases that wastewater may be discharged to a river under a section 402
national pollutant discharge elimination system (NPDES) permit. In other cases, the
lagoon may not discharge. In either case, the lagoon should be covered by the waste
treatment system exclusion. Like closed-cycle cooling ponds, under the current
definition, such a lagoon would not be considered a water of the U.S. However, the
proposed jurisdiction over "adjacent waters" under the proposed rule calls into the
question the status of these lagoons. These lagoons are determined to be waters of the
U.S., utilities may no longer be able to use them for storage, effectively requiring
generation facilities immediately to find alternative, undoubtedly very costly, waste
system management options that can be implemented within the physical constraints of a

"2 This policy is described in the preamble to EPA's water transfer rule, which distinguishes between "a situation in
which, for example, an industrial facility takes in water for the purpose of cooling some part of the facility itself'
where "the water used for cooling loses its status as a water of the United States" with transfers of water from one
water body to another without an intervening industrial use. 73 Fed. Reg. 33697,33705 n.10 (June 13,2008).
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given facility site. This would prevent the use of lagoons in cases where they may be
desired and appropriate, and the orderly and cost-effective transition away from them in
cases where utilities are required to move to other treatment options over time. Like
cooling water, the water in these lagoons is being used for an industrial purpose and
should not be considered a water of the U.S.” (p. 20-21)

Agency Response: See summary response at 7.1.

The proposed rule would maintain the current exclusion of waste treatment systems from
being jurisdictional, and the agencies state that they do not propose any substantive
changes to the exclusion for waste treatment systems, though they would add a comma so
the exemption would apply to "waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act." 79 Fed. Reg. 22217.
However, although the exclusion itself is fairly straightforward, it has not always been
applied consistently. As a result, the same type of feature may be treated as an excluded
"waste treatment system" in one instance, but treated as a jurisdictional "water of the
U.S." in another instance.

In addition, by adding a comma after the word "lagoons," the proposed rule could be read
to narrow the scope of the exclusion by requiring that all "waste treatment systems," not
just "treatment ponds or lagoons" as under the current rules, be "designed to meet the
requirements of the CWA" to qualify for the exclusion. This could be interpreted to
mean, for instance, that features that were constructed for waste treatment prior to the
CWA's enactment in 1972 do not qualify for the waste treatment exclusion. This creates
new interpretive issues, as "designed to meet the requirements of the CWA" can be
construed narrowly or broadly. For example, features that were constructed for waste
treatment prior to the CWA's amendment in 1972 could not have been designed with
CWA compliance in mind. Yet these features often play an important role in achieving
compliance with current CWA requirements, and are now commonly excluded from
regulation by virtue of the waste treatment system exclusion.

Furthermore, the Agencies have missed an opportunity to delete long-suspended
language included only in the NPDES version of the exclusion, and thus to bring greater
clarity and certainty to the interpretation and application of the exclusion. The agencies
should delete that suspended language to avoid confusion. (p. 21-22)

Agency Response:  See summary response at 7.1.

The agencies should carefully maintain the waste treatment exemption to ensure that
utilities and other businesses can continue to rely on their waste treatment conveyance
and storage systems to comply with the water quality requirements of the CWA. The
agencies should delete the proposed new comma in the exemption and the suspended
limitation in the current section 402 waste treatment exclusion. (p. 30)

" See preceding note. This policy is described in the preamble to EPA's water transfer rule, which distinguishes
between "a situation in which, for example, an industrial facility takes in water for the purpose of cooling some part
of the facility itself' where "the water used for cooling loses its status as a water of the United States™ with transfers
of water from one water body to another without an intervening industrial use. 73 Fed. Reg. 33697,33705 n.10 (June
13,2008).
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Agency Response:  See summary response at 7.1.

Colorado River Water Conservation District (Doc. #15070)

7.158 The River District supports the continuation of the explicit exemption for ditches, canals,

and retention/detention/treatment ponds that are part of wastewater treatment systems.
We request that the proposed rule also include explicit exemptions for water management
infrastructure related to permitted stormwater management and drinking water treatment
systems. (p. 3)

Agency Response: See summary response at 7.1. See also summary response at
7.4.4 regarding the agencies’ creation of an exclusion for certain stormwater control
features.

Cleco Corporation (Doc. #15077)

7.159

7.160

The exclusion for waste treatment systems should be clarified.

The definition of Waters of the U.S. currently appears in EPA's NPDES regulations in 40
C.F.R. 8 122.2. That definition section includes the waste treatment system exemption,
which reads as follows:

Waste treatment systems, including ponds or lagoons designed to meet the requirements
of the Clean Water Act (other than cooling ponds as defined in 40 C.F.R. 423.11 (m)
which also meet the criteria of this definition) are not waters of the United States.

Both Agencies' definitions include the reference, in parenthesis, to "cooling ponds as
defined by 40 C.F.R. 423.11(m) which also meet the criteria of this definition." But, over
thirty years ago, EPA withdrew the technology-based cooling pond regulations and the
accompanying definition that the parenthetical was designed to reference. See 45 Fed.
Reg. 67,629, 68,328 (Oct. 14, 1980) (proposed); 47 Fed. Reg. 52,115, 52,290 (Nov. 19,
1982) (final). The Agencies propose to delete this parenthetical cross reference since it
refers to an EPA regulation that is no longer in the Code of Federal Regulations. 79 Fed.
Reg. at 22,217. Cleco agrees that this action is appropriate. (p. 2)

Agency Response: See summary response at 7.1.

The exclusion for waste treatment systems should be further clarified.

The proposed rule excludes "waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act." But the agencies
retain, in 40 C.F.R. 8 122.2, both: (1) the sentence proclaiming that the waste treatment
exclusion "applies only to manmade bodies of water which neither were originally
created in waters of the United States (such as disposal area in wetlands) nor resulted
from the impoundment of waters of the United States," and (2) the accompanying
footnote explaining that EPA suspended the sentence in question in 1980. See 79 Fed.
Reg. at 22,268. Although this language was suspended in 1980, Cleco is concerned that
some may have erroneously applied the suspended language in the past and that others
might do so in the future. Retaining this suspended language simply adds confusion. To
provide clarity, the Agencies should delete the suspended sentence and accompanying
footnote from 40 C.F.R. § 122.2. (p. 2-3)
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7.161

7.162

7.163

Agency Response:  See summary response at 7.1.

The proposed addition of a comma in the regulatory text changes the meaning of the
waste treatment exclusion.

The current rule excludes: "Waste treatment systems, including ponds or lagoons
designed to meet the requirements of the Clean Water Act." With the punctuation in this
sentence, the qualifier "designed to meet the requirements of the Clean Water Act"
modifies only the phrase "ponds and lagoons." But the addition of a comma in the
Proposal's regulatory text changes the meaning of the waste treatment exclusion. Again,
in the existing regulations, the phrase "designed to meet the requirements of the CWA"
modifies the examples of "treatment ponds or lagoons.” 33 C.F.R. § 328.3(a). The
proposed rule's addition of a comma after "treatment ponds and lagoons™ narrows the
scope of the exclusion by requiring that all "waste treatment systems," not just "treatment
ponds or lagoons," be "designed to meet the requirements of the CWA" to qualify for the
exclusion. This punctuation change could be interpreted as a substantive change to the
provision. It can be read to broaden the reach of the qualifying language by applying it to
all waste treatment systems. Under this reading, all systems, not just “ponds and lagoons"
to which the qualification currently applies, would have to be "designed to meet the
requirements of the Clean Water Act" in order to fall within the exemption. Cleco
encourages the Agencies to remove the new comma inserted in the Proposal. (p. 3)

Agency Response: See summary response at 7.1.

Waste-treatment system ditches should be included in the exemption.

Ditches are often a necessary component of waste treatment systems. Historically, the
waste treatment system exclusion has been properly interpreted and applied to include all
of the drains and ditches that flow to sumps, lagoons, and other ponds, or whose contents
are eventually pumped or discharged to a pond exempted under the waste treatment
systems (e.g., ash ponds) and from there discharge to jurisdictional waters. Agencies
should clarify in the final rule that ditches that are part of a waste treatment system are
covered by the waste treatment system exclusion. (p. 3)

Agency Response: See summary responses at 7.1 and 7.4.2.

An exemption should be added to the Proposal to clarify ponds and impoundments
used for raw water storage and transfer are not Waters of the U.S.

Raw water and other service ponds are used in facilities to store rain water, stormwater
runoff, and water withdrawn from other water bodies, for eventual use by the facility. For
those ponds that do not qualify as waste treatment systems, classifying this type of man-
made water feature as a Waters of the U.S. could have important and costly impacts. For
example, a particular impact could be a raw water storage pond falling under
classification as a Waters of the U.S. could fall under 316(b) regulations for cooling
water intake structures. Imposing section 316(b) requirements on cooling water
withdrawals from ponds and reservoirs purpose-built to supply water for steam electric
plants, would impose enormous costs without any corresponding environmental benefit.
To avoid substantial and unnecessary impacts of this kind, Cleco requests that the
Agencies add an exemption to clarify that ponds and impoundments used for raw water
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storage and transfer are not Waters of the U.S., so as to allow their continued use without
the creation of issues associated with water transfer. (p. 3-4)

Agency Response: See summary response at 7.1. See also the summary response
at 7.3.2 regarding exclusion of certain cooling ponds.

NiSource Inc. (Doc. #15112)

7.164 The agencies should address which features and waters can be considered a waste
treatment system. Moreover, the agencies should clarify that all on-site management of
water, including transport, storage, treatment, and use, are non-jurisdictional. Any
discharges into waters of the U.S. that result from these activities are already covered
under section 402 of the Act. The agencies should engage with stakeholders that rely on
the waste treatment exclusion to understand the confusion and unpredictability that
surrounds this exclusion. After having these critical stakeholder discussions, the agencies
should propose a revised rule that addresses the waste treatment exclusion and provides
some much needed clarity for regulators and the regulated public. (p. 7)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Michigan Manufacturers Association (Doc. #15170)

7.165 The agencies state that they do not propose any changes to the exclusion for waste
treatment systems, but the applicability of this exclusion has been anything but clear and
agency interpretation of the scope of the exclusion has changed over time. Reliance on
the waste treatment exclusion is critical for MMA’s members. The agencies should
address which features and waters can be considered a waste treatment system.
Moreover, the agencies should clarify that all on-site management of water, including
transport, storage, treatment, and use, are non-jurisdictional. Any discharges into waters
of the U.S. that result from these activities are already covered under section 402 of the
Act. The agencies should engage with stakeholders that rely on the waste treatment
exclusion to understand the confusion and unpredictability that surrounds this exclusion.
After having these critical stakeholder discussions, the agencies should propose a revised
rule that addresses the waste treatment exclusion and provides some much needed clarity
for regulators and the regulated public. (p. 4-5)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.

Ohio Utility Group (Doc. #15246)

7.166 Under the Ohio Revised Code, "treatment works™ are defined as "any plant, disposal
field, lagoon, dam, pumping station, building sewer connected directly to treatment
works, incinerator, or other works used for the purpose of treating, stabilizing, blending,
composting, oz holding sewage, sludge, sludge materials, industrial waste, or other
wastes, except as otherwise defined.” R.C. 6111.01(F). In addition, "disposal system" is
defined as "a system for disposing of sewage, sludge, sludge materials, industrial waste,
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7.167

7.168

or other wastes and includes sewerage systems and treatment works." R.C. 6111.01(G).
Under Ohio’s regulations, treatment works and disposal systems are excluded from the
definition of "surface waters of the state™ or "water bodies.” Ohio Adm. Code 3745-1-
02(13)(77) ("Surface waters of the state” or "water bodies" mean all streams, lakes,
reservoirs, ponds, marshes, wetlands or other waterways which are situated wholly or
partially within the boundaries of the state, except those private waters which do not
combine or effect a junction with natural surface or underground waters. Waters defined
as sewerage system, treatment works or disposal system in section 6111.01 of the
Revised Code are not included.") (emphasis added). However, under the proposed
definition, some treatment works or disposal systems may be considered "waters of the
United States.” (p. 2)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater
recycling and stormwater control features.

While the rule affirms that there is still an exclusion of "waste treatment systems,” OUG
would like U.S. EPA to confirm that the treatment systems defined under R.C. 6111.01
still fall within the exclusion of "waste treatment systems" because a reading of this broad
definition of "tributary" appears to broaden the definition and could cover "treatment
works" and "disposal systems,” which are not subject to Water Quality Standards. (p. 3)

Agency Response: See summary response at 7.1.

The Utilities have also had mixed results with the Corps on whether small streams that
drain in ash ponds are jurisdictional. In some instances, the Corps has determined that
since an ash pond had a nexus with a water of the United States, the stream was
jurisdictional. In other instances, the inlet stream was deemed non-jurisdictional. Under
the proposed rule, it is likely that all inlet streams of this nature would be classified as a
water of the United States... (p. 3)

Agency Response: See summary response at 7.1. See also Compendium 8 —
Tributaries.

Wisconsin Electric Power Company and Wisconsin Gas LLC (Doc. #15407)

7.169

For the first time, the proposed rule extends the concept of jurisdiction by virtue of
adjacency to non-wetland waters. Essentially all waters within the floodplain or riparian
area of a jurisdictional water body or waters that have a shallow subsurface hydrological
connection to a jurisdictional water body, have a significant nexus and will be
jurisdictional by rule.

The proposed approach is certain to sweep in many features that have only remote and
insubstantial connections with traditional navigable waters. Waters that used to be
considered “isolated” and therefore beyond the scope of CWA jurisdiction will now be
“adjacent” and the proposed “shallow subsurface hydrologic connection or confined
subsurface hydrologic connection” language will be used to assert jurisdiction over any
wet area, including on-site ponds and impoundments.

Such unbounded jurisdiction would have major impacts for countless industrial facilities
that rely on industrial earthen settling basins for their operations. For example, our Oak
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7.170

Creek Power Plant has several DNR-approved basins that are within several hundred feet
of Lake Michigan. It is unclear what the jurisdictional result will be when a single water,
such as a settling basin, is arguably included in the scope of the rule as a result of
adjacency, and also expressly excluded by virtue of coverage under one of the categorical
exclusions in 40 C.F.R. § 230.3(t) or § 232.2(2), such as the waste treatment exclusion,
discussed below. The solution is for the rule to clearly exclude these types of facilities.
The agencies should revise the proposed rule such that only wetlands can be
jurisdictional by virtue of adjacency. (p. 5-6)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features. See also Compendium 3
(Adjacent Waters) and Compendium 5 (Significant Nexus).

D. The Waste Treatment Exclusion is Unclear

The agencies should address which features and waters can be considered a waste
treatment system. Moreover, the agencies should clarify that all on-site management of
water, including transport, storage, treatment, and use, are non-jurisdictional. Any
discharges of pollutants into waters of the United States that result from these activities
are already covered under section 402 of the CWA. The agencies should engage with
stakeholders that rely on the waste treatment exclusion to understand the confusion and
unpredictability that surrounds this exclusion. After having these critical stakeholder
discussions, the agencies should propose a revised rule that addresses the waste treatment
exclusion and provides some much needed clarity for regulators and the regulated public.

(p. 6)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

SCANA Services, Inc. (Doc. #15660)

7.171

The proposed rule includes a change in punctuation in the waste treatment system
exclusion. This change (the addition of a comma after “ponds and lagoons”) could be
interpreted to include all waste treatment systems, instead of just ponds and lagoons.
Clarification is needed here to address whether a change in scope is intended. (p. 2)

Agency Response:  See summary response at 7.1.

Lower Colorado River Authority (Doc. #16332)

7.172

The Proposed Rule includes an exclusion of "waste treatment systems, including
treatment pond or lagoons, designed to meet the requirements of the Clean Water Act.”
79 Fed. Reg. at 22,199. According to EPA and USAGE, the Agencies "propose no
change to the exclusion for waste treatment systems designed consistent with the
requirements of the CWA." 79 Fed. Reg. at 22,189. LCRA requests that EPA and
USAGE confirm that this exclusion covers waste treatment systems such as those in
place at electric generation utilities. (p. 4)

Agency Response:  See summary response at 7.1.
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Seminole Electric Cooperative, Inc. (Doc. #16363)

7.173 The amorphous yet undeniably expansionistic proposed definition of waters of the United
States is especially problematic for steam electric utilities near jurisdictional waters. A
specific concern is that some waste treatment systems could be seen as being waters of
the United States under the extremely broad language of the proposed rules. Examples of
such waste treatment systems include cooling ponds, ash ponds, industrial stormwater
treatment ponds, rapid infiltration basins, settling basins, etc. Many such waste treatment
systems very likely will be "adjacent” or "neighboring" under the proposed definition,
due to Florida's unique, low gradient topography. If such waste treatment systems are
considered to be waters of the United States, the regulatory consequences would be
enormous. The treatment systems would no longer be able to serve their essential purpose
(which is to treat wastewater), because EPA's regulations specifically state that waste
assimilation and transport cannot be designated uses of waters of the United States. 40
CFR § 131.10(a).

Capturing such treatment works as waters of the United States would be a substandard
policy choice, because permitted waste treatment systems cannot possibly be part of the
aquatic inventory that Congress intended to protect under the CWA (in contrast to some
wetlands, that do warrant protection). To assert that waste treatment systems are waters
of the United States would be to negate their status as waste treatment systems. Although
permitted waste treatment systems potentially could impact nearby jurisdictional waters,
asserting jurisdiction is not a sensible approach to addressing potential impacts.

The current language of the waste treatment system exclusion is not adequate to solve the
problems created by the proposed rule revisions, because courts have tended to interpret
exclusions very narrowly. Thus, there is an acute need for changes to the proposed rule
revisions. In that respect, Seminole supports the proposed definition of "waste treatment
system" proposed in a separate comment letter by the Florida Electric Power
Coordinating Group, Inc., Environmental Committee. (p. 3-4)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Tri-State Generation and Transmission Association, Inc. (Doc. #16392)

7.174 The waste treatment system exclusion is a long-held regulatory provision implemented in
various sections and programs of the CWA. The proposed rule stated that the Agencies
“do not propose to address the substance of the waste treatment system exclusion."”
However, as written, one such proposed change reads:

Current exemption (33 CFR 328.3(a)(8)):

... Waste treatment systems, including treatment ponds or lagoons designed to
meet the requirements of CWA (other than cooling ponds as defined in 40 CFR
423.11(m) which also meet the criteria of this definition) are not waters of the
United States.

™ 1d. at 22217. [79 Federal Register (FR) 22263 and 22217]
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7.175

Proposed rule exemption (33 CFR 328.3(b)(l)):

Waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of the Clean Water Act.

The Agencies have significantly narrowed the exclusion by requiring that all waste
treatment systems be "designed to meet the requirements of the Clean Water Act." Under
the existing regulations, the phrase "designed to meet the requirements of CWA" only
modifies the examples of “treatment ponds or lagoons."”

The proposed language indicates that all waste treatment systems that were not designed
to meet the requirements of the CWA, which could include, for instance, those that were
designed to be zero discharge or to meet the Surface Mining Control and Reclamation
Act of 1977 (SMCRA) environmental protection standards would not be exempt from
jurisdiction. By mandating that all waste treatment systems be designed to meet the
requirements of the CWA, the Agencies' administrative change will have the unintended
consequence of potentially denying application of the exclusion to many existing waste
treatment systems. Because the Agencies' proposal is not intended to "address the
substance" of or narrow this exclusion, the Agencies should remove the new comma from
the regulatory text.

Tri-State agrees with the Agencies' intent to not change the existing exclusion. Water
reuse is essential for Tri-State operations in the arid to semi-arid western United States, to
preserve and protect important water resources. Ditches, onsite ponds, impoundments,
and other water management features are used to control and recycle waters onsite,
reducing freshwater needs. Some water management features are created on dry lands,
while others are created by impounding or modifying existing waters of the United States
pursuant to Section 404 permits.

... In the alternative to removing the additional comma, Tri-State urges the Agencies to
revise the proposal to maintain the current exclusion for waste treatment systems
designed for any water quality purpose. Accordingly, TriState suggests the following
added boldface text to the proposed language for 33 CFR 328.3(b)(l) and equivalent
sections in the other regulations proposed for revision. Waste treatment systems,
including treatment ponds or lagoons~ such as hut not limited to those designed to meet
the requirements of the Clean Water Act, Surface Mining Control and Reclamation Act
or other water quality requirement of a Local, State or Federal agency. (p. 6-7, 8)

Agency Response: See summary response at 7.1.

The Agencies should also clarify, either in the preamble or the regulatory text, that the
term "treatment” for purposes of the waste treatment system exclusion includes, but is not
limited to, methods such as wastewater and stormwater retention, concentration
(evaporation), settling, and active and passive treatments to remove or reduce
contaminants. Power generation and mining companies, and other industries, uniformly
rely on these forms of treatment to support their operations and ensure that, if there are
any downstream discharges, they meet all applicable NPDES permitting requirements.
Wastewater treatment does not necessarily require the addition of chemicals or the use of

"e.g., 33 C.F.R. §328.3(a).
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complex technologies like ion exchange or reverse osmosis, and may consist of simply
allowing suspended solids to settle prior to discharge under a NPDES permit. Natural
processes, such as evaporation or pollutant uptake by aquatic vegetation, can effectively
help solids settle out and even remove pollutants. Collecting and retaining wastewater
and stormwater runoff in on-site water management features is a widely used form of
waste treatment in many industries. In fact, construction of stormwater treatment ponds is
often a required "best management practice™ to control and treat stormwater runoff and
protect downstream WOTUS. Such required features should not be jurisdictional
WOTUS.

Finally, the Agencies should explicitly recognize that ditches, feeder streams, and other
on-site waters carrying flow to and from ponds and impoundments used to treat
wastewater and stormwater are part and parcel of waste treatment systems at industrial
facilities and are included in the waste treatment exemption. Such flowing waters are
necessary to convey wastewater and stormwater, and increase sediment and other
pollutants settling prior to discharge to downstream WOTUS. Waste or process water that
is conveyed to downstream jurisdictional waters requires an NPDES permit when a
pollutant is added and, not surprisingly, NPDES permitting authorities have typically
agreed that it would be senseless to require additional permits above the point of
discharge to downstream jurisdictional waters. Nevertheless, to avoid potential confusion
in the field concerning the scope of the waste treatment system exclusion, the Agencies
should make it clear that the exclusion encompasses both ponds/impoundments and the
related flowing waters within a facility project site that are necessary to convey waters to
and from those ponds and impoundments as part of the treatment process. (p. 8)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Xcel Enerqgy (Doc. #18023)

7.176 The agencies should also address which features and waters can be considered a waste
treatment system. The agencies should engage with stakeholders that rely on the waste
treatment exclusion to understand the confusion and unpredictability that surrounds this
exclusion. After having these critical stakeholder discussions, the agencies should
propose a revised rule that addresses the waste treatment exclusion and provides some
much needed clarity for regulators and the regulated public. (p. 8)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Alliant Energy Corporate Services, Inc. (Doc. #18971)

7.177 The WTS provision currently provides an exclusion from WOTUS for "Waste treatment
systems, including treatment ponds or lagoons designed to meet the requirements of the
Clean Water Act" 40 C.F.R. 8122 .2. EPA and the Corps have acknowledged that WTS
are not jurisdictional and should remain excluded from any definitions of WOTUS and
thus have "proposed no change to the exclusion for waste treatment systems designed
consistent with the requirements of the CWA" (79 Fed. Reg. at 22,189). Alliant Energy
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7.178

supports the EPA and the Corps' desire to maintain the WTS exclusion. However, a
subtle change to the WTS exclusion is noted in the proposed rule as follows: "Waste
treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act” (79 Fed. Reg. at 22,193). Adding a comma after
"lagoons™ implies that all systems, not just treatment ponds and lagoons, would have to
be "designed to meet the requirements of the Clean Water Act" in order to fall within the
exclusion. This creates confusion. For example, a facility may have a WTS with
components constructed prior to and after the enactment of the CWA which are covered
under the same NPDES permit. It's unclear how the proposed WTS exclusion language,
with the additional comma, would apply to such a facility.

In addition, the proposal provides little clarity on other lingering issues regarding
implementation and interpretations of the WTS exclusion. Historically, the WTS
exclusion has failed to provide consistent application or clear legal - standing for utilities.
Alliant Energy utilizes various structures, such as ash ponds, cooling ponds, stormwater
run-off ponds, and various conveyances to manage and treat water at its generating
facilities. Periodic maintenance, such as dredging, is required for these systems to ensure
efficient operation. Without the WTS exemption, these activities would require individual
permitting, which would have compounding negative impacts to the facility's operational
status and availability. (p. 3)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Considerations:

Alliant Energy has the following suggestions for EPA and the Corps to consider when
editing the proposal:

e Clearly define all WTS structures and water features, including influent conveyance
and effluent discharge, on -site storage, treatment, and site maintenance (e.g.,
stormwater management) or otherwise "in-use" waters, which are non-jurisdictional
and, therefore, covered by the WTS exclusion.

e Clarify that cooling ponds are considered Waste Treatment Systems and therefore,
excluded from WOTUS. See the Federal Water Quality Coalition's comments for
further detail. (p. 3-4)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

South Carolina Public Service Authority (Doc. #18860)

7.179

The proposed rule asserts that "[t]he agencies propose no change to the exclusion for
waste treatment systems designed consistent with the requirements of the CWA." The
proposed rule provides that "[w]aste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act™ are not WOTUS.
Despite the agencies' claims that nothing has changed with respect to this exclusion, the
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language of the proposed rule indicates that the agencies would interpret the waste
treatment exclusion to mean that no waste treatment system qualifies for the exclusion
unless the system was designed consistent with the requirements of the CWA. Reliance
on the waste treatment exclusion is critical. These systems and their discharges are
already covered under Section 402 of the CWA. Additional regulation under Section 404
would result in an unintended and unworkable regulatory outcome. There should be no
question that systems for on-site, or off-site through legal rights-of-ways, transport,
storage, treatment, and use of water, including stormwater, wastewater, drinking water,
cooling water, process water, and raw water are not regulated under Section 404.

These comments are also applicable to stormwater systems operating under MS4s and/or
local ordinances, and systems handling stormwater discharges from construction activity.
Regulation of these systems as WOTUS would be unmanageable and would have direct
effect on essentially all of our customers. (p. 4-5)

Agency Response: See summary response at 7.1. See also summary responses at
7.3.2,7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds,
and wastewater recycling and stormwater control features.

Center for Biological Diversity, Center for Food Safety, and Turtle Island Restoration Network
(Doc. #15233)

7.180 ...while we agree that waste treatment systems may be properly excluded if they are
properly regulated under other sections of the CWA, we are concerned that where
wastewater treatment systems include natural, restored, or manmade wetlands, swales,
etc., the proposed rule does not clarify how discharges from those features will be
addressed by EPA as WOTUS or as wastewater systems? (p. 10)

Agency Response: See summary response at 7.1.

Natural Resources Defense Council et al. (Doc. #15437)
7.181 C. The Rule Should Limit the Current Exemption for Waste Treatment Systems

The proposal excludes “[w]aste treatment systems, including treatment ponds or lagoons,
designed to meet the requirements of the Clean Water Act” from being considered
Waters of the United States and therefore jurisdictional under the Act. This aspect of the
proposal is unchanged from the current regulations. Because EPA and the Corps are not
proposing to do anything new, the Federal Register notice accompanying the proposal
contains no commentary or explanation for the exemption.’

" Indeed, the agencies appear to be trying to wall off this exemption from public comment and perhaps even judicial
review. See 79 Fed. Reg. at 22,190 (discussing exemptions and stating, “the agencies do not seek comment on these
existing regulatory provisions”). However, this exemption is centrally related to the core elements of this
rulemaking, especially because many so-called waste treatment systems would qualify as impoundments of
jurisdictional waters, such that they should be categorically protected under this proposal. Moreover, as the history
recounted in the text indicates, the exemption as currently implemented has not been subjected to notice-and-
comment rulemaking, such that it is only fair to the public that the provision be examined in this rulemaking.
Accordingly, the agencies must carefully consider comments on this exemption, and should ensure that any final
provision exempting waste treatment systems is consistent with the original intent of the regulatory provision.
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We have considerable concern with the agencies’ current practice with regard to this
exemption for waste treatment systems. Since the exemption was written into the
regulations, EPA and the Corps have attempted to expand it to cover waters for which it
plainly was not intended. In 1980, EPA amended its regulations to provide that:

Waste treatment systems, including treatment ponds or lagoons designed to meet

the requirements of the Act ... are not waters of the United States. This exclusion
applies only to manmade bodies of water which neither were originally created in
waters of the United States (such as a disposal area in wetlands) nor resulted from
the impoundment of waters of the United States.”’

Clearly, the exclusion was limited. In view of the fact that the Act “was not intended to
license dischargers to freely use waters of the United States as waste treatment systems,
the definition makes clear that treatment systems created in those waters or from their
impoundment remain waters of the United States.””® Although the second sentence of the
regulatory exclusion was suspended in order to dispel concerns that pre-existing
treatment systems would be retroactively brought into the regulatory system,’ the
exemption was not meant to be a wholesale authorization of anything described as a
“waste treatment system.” To the contrary, EPA‘s initial implementation of the rules
rejected a sweeping interpretation; the agency argued in litigation that in-stream disposal
of coal mining waste did not qualify for the exemption.®

Unfortunately, over time, EPA and the Corps have reversed this interpretation, and now
allow sources to use the regulatory exemption to treat new waste treatment facilities in
protected waters as excluded from the Clean Water Act. Under the agencies’ revised
interpretation, a new impoundment of waters of the United States is able to qualify for the
waste treatment system exclusion if it is established via a section 404 permit.2! This
position has since been upheld in litigation.®

We strongly oppose this approach — nothing is more inconsistent with the basic premise
of the Clean Water Act and its foundational goal of eliminating discharges of pollutants

" W.Va. Coal Ass’n v. Reilly, 728 F. Supp. 1276, 1289 (S.D. W.Va. 1989) (quoting 40 C.F.R. § 122.3 (1980)).

"8 |d. (quoting 45 Fed. Reg. 33,298 (May 19, 1980)).

™ |d. (citing 45 Fed. Reg. 48,620 (July 21, 1980)).

8 |d. at 1289-90 (deferring to EPA"s interpretation that treatment ponds were regulated “impoundments,” not
excluded “waste treatment systems”). See also Memorandum from Marcia Williams, EPA Office of Solid Waste
Director, to James H. Scarbrough, EPA Region IV Residuals Management Branch Chief, attachment B (Apr. 2,
1986) (“EPA applies a standard which treats newly created impoundments of waters of the U.S. as ‘waters of the
U.S.,” not as ‘waste treatment systems designed to meet the requirements of the CWA,” whereas impoundments of
‘waters of the U.S.” that have existed for many years and had been issued NPDES permits for discharges from such
impoundments are ‘wastewater treatment systems designed to meet the requirements of the CWA’ and therefore are
not ‘waters of the U.S.””), available at

http://yosemite.epa.gov/osw/rcra.nsf/documents/4ABD7508 AD59EA15F852565DA006F0AG3.

& Memorandum from LaJuana S. Wilcher, EPA Assistant Administrator, to Charles E. Findley, Director, Water
Div., Region X, U.S. Army Corps of Eng‘rs, on Clean Water Act Regulation of Mine Tailings Disposal (Oct. 2,
1992); see also State Program Requirements; Approval of Application to Administer the NPDES Program; Texas,
63 Fed. Reg. 51,164, 51,183-84 (Sept. 24, 1998); U.S. EPA, Guiding Principles for Constructed Treatment Wetlands
at 16 (Oct. 2000), available at http://water.epa.gov/type/wetlands/constructed/upload/guiding-principles.pdf.

8 See Ohio Valley Envtl. Coal. v. Aracoma Coal Co., 556 F.3d 177, 211-16 (4th Cir. 2009) (upholding the agencies’
interpretation).
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into waterways®® than allowing polluters to convert the nation’s waters into waste dumps.
The agencies should use the opportunity of this rulemaking to explicitly limit the
application of the waste treatment systems exemption to pre-existing facilities. (p. 58-60)

Agency Response: See summary response at 7.1.

Waterkeeper Alliance et al. (Doc. #16413)

7.182

IX. WASTE TREATMENT SYSTEMS SHOULD NOT BE CATEGORICALLY
EXCLUDED FROM THE DEFINITION

A. History of the Waste Treatment System Exclusion

On May 19, 1980, EPA issued a final rule that made clear that waste treatment systems
created by impounding "waters of the United States™ are not exempt from regulation
under the CWA. Specifically, the rule stated:

[w]aste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of CWA (other than cooling ponds as defined in 40 C.F.R. §
423.11(m) which also meet the criteria of this definition) are not waters of the
United States. This exclusion applies only to manmade bodies of water which
neither were originally created in waters of the United States (such as disposal
area ir}3 5vvetlands) nor resulted from the impoundment of waters of the United
States.

In response to industry pressure, however, EPA suspended the final sentence of the
regulation, which states that "[t]he exclusion applies only to manmade bodies of water
which neither were original created in waters of the United States (such as disposal area
in wetlands) nor resulted from the impoundment of waters of the United States,"” just a
few months later.®

EPA expressly cited the utility industry's concern that they would now have to obtain an
NPDES permit to discharge into existing coal ash dumps that were created by
impounding "waters of the United States" as part of its justification for suspending this
part of the rule.®” At that time, EPA claimed that this was a temporary suspension and
promised to "promptly [] develop a revised definition and to publish it as a proposed rule
for public comment. At the conclusion of that rulemaking, EPA [stated] it w[ould] amend
the rule, or terminate the suspension."®®

EPA never followed through on its promise to address this important issue, allow the
public an opportunity to provide comments, and finalize a new regulation or terminate the
suspension. EPA, along with the Corps, is now proposing to formally codify the waste

833 U.S.C. § 1251(a)(1) (“it is the national goal that the discharge of pollutants into the navigable waters be
eliminated by 1985”).

8 45 FR 33,290, 33,424 (May 19, 1980).

8 |d. at 33,424 (emphasis added).

8 45 Fed. Reg. 48,620, 48,620 (July 21, 1980).

87 Id
% 4.
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treatment system exclusion without providing notice and comment.®® In the current
proposed rule, the agencies state that they are not accepting public comment on the waste
treatment exclusion because they maintain they have proposed no changes to the waste
treatment system exclusion.*® Instead of making good on the promise it made over thirty
years ago, EPA is now attempting to evade compliance with the CWA and
Administrative Procedures Act by bootstrapping the impermissible exclusion onto the
"waters of the United States" rule without notice and comment.

B. Coal Ash Surface Impoundments

This exclusion has had and will continue to have serious consequences for our nation's
waters if the agencies finalize the proposed waste treatment exemption. For example, it
has been a common practice for the utility industry to impound streams and rivers to
create waste dumps for coal ash™ and other wastes associated with coal-fired power
plants. In fact, EPA cited the utility industry's concern about coal ash impoundments as
one of the primary reasons EPA suspended the sentence making clear that permits are
required for discharges into a waste treatment system created by impounding waters of
the United States.?? Coal-fired power plants generate millions of gallons of wastewater
loaded with toxic pollutants like arsenic, boron, cadmium, chromium, lead, mercury, and
selenium into our rivers, lakes, and streams each year. This pollution is discharged
directly from the power plant; flows from old, unlined surface impoundments or "ponds”
that many plants use to store toxic slurries of coal ash and smokestack scrubber sludge;
and seeps from unlined ponds and landfills into ground and surface waters. EPA
estimates that at least 5.5 billion pounds of pollution are released into the environment by
coal-burning power plants every year.*® Coal-burning power plants are responsible for at
least 50 to 60 percent of the toxic pollutants discharged into waters of the U.S-more than
the other nine top polluting industries combined.*

Coal combustion wastewaters contain a slew of toxic pollutants that can be harmful to
humans and aquatic life in even small doses. Due to the bioaccumulative nature of many
of these toxins, this pollution persists in the environment, and even short-term exposure
can result in long-term damage to aquatic ecosystems. In short, coal plant water pollution
has serious public health consequences and causes lasting harm to the environment.
According to EPA, power plant pollution has caused over 160 water bodies not to meet
state water quality standards, prompted government agencies to issue fish consumption
advisories for 185 waters, and degraded 399 water bodies across the country that serve as
public drinking water supplies.*®

89 See 79 Fed. Reg. 22,188, 22,189 (Apr. 21, 2014).

%79 Fed. Reg. at 22,190.

% Coal combustion waste or coal ash are wastes "from the combustion of coal in power plants and captured by
pollution control technologies, like scrubbers.” U.S. Envtl. Prot. Agency, Coal Combustion Residuals - Proposed
Rule, http://www.epa.govjoswjnonhazjindustrialjspecialjfossiljccr-rulej (last visited Nov. 12, 2014).

%2 45 Fed. Reg. at 48,620.

% EPA, Environmental Assessment for the Proposed Effluent Limitation Guidelines and Standards for the Steam
Electric Power Generating Point Source Category 3-14 (Apr. 2013), Docket No. EPA-HQ-OW-2009-0819-2260
[hereinafter EA].

*1d. at 3-13.

% http://water.epa.gov/scitech/wastetech/guide/steam-electric/proposed.cfm.
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Utilities in other states have also created coal ash dumps by impounding or burying a
waters of the United States. For example, the FirstEnergy Little Blue Run impoundment
in Pennsylvania, the nation's largest coal ash impoundment, was created by damming
Little Blue Run stream. The Pennsylvania Department of the Environment took
enforcement action for widespread pollution caused by this leaking impoundment and
recently ordered a $169 million dollar cleanup and closure of Little Blue Run.167
Although EPA claims that the waste treatment exclusion is not a wholesale exemption
from compliance with the CWA because they interpret it to apply only to impoundments
that had been in existence for many years at the time it first suspended the final sentence
of the definition, the plain language of the regulation includes no grandfather provisions
or other limiting language related to the age of the impoundment. Further, EPA appears
to be backtracking on this interpretation to allow new impoundments to claim the
exemption so long as they obtain a § 404 permit. In short, EPA is proposing to codify a
regulation that creates a gaping hole in the CWA and authorizes utilities and industrial
operators to use our nation's waters as their own private sewers-all while refusing to
follow notice and comment requirements of the CWA and the Administrative Procedures
Act. (p. 61-64)

Agency Response:  See summary response at 7.1.

Association of State Floodplain Managers, Inc. (Doc. #19452)

7.183 6. The proposed rule includes language reiterating current exemptions for waste
treatment systems. However, the regulation of natural or artificial waters that are
used to convey or treat stormwater is not clear; this is a long standing issue that is
further complicated by the proposed rule.

Regulations and exemptions for waters conveying stormwater should be clarified in the
final rule and in implementing guidance. In addition, any distinctions between 8404
dredge and fill requirements, and the regulatory scheme under 8402 — including
stormwater treatment — should be clarified.

It is sometimes unclear whether cooling ponds are “waste treatment systems” or treated
as such, particularly when a cooling pond is located in the jurisdictional water (i.e.
mangroves).

.. (-9

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2 and 7.4.4 regarding exclusions for certain cooling ponds and stormwater
control features.

The Association of State Wetland Managers (Doc. #14131)

7.184 7. The proposed rule includes language reiterating current exemptions for waste
treatment systems. However, the status of regulation of natural or artificial waters
that are used to convey or treat stormwater is not clear. This is a long standing issue
that is further complicated by the proposed rule.
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Regulations and exemptions for waters conveying stormwater should be clarified in the
final rule and in implementing guidance. In additions, any distinctions between 8404
dredge and fill requirements, and the regulatory scheme under 8402 — including
stormwater treatment — should be clarified.

e The basic underlying question of whether stormwater collection and treatment
systems are considered to be wastewater treatment systems must be clarified. In some
circumstances, artificial stormwater treatment ponds have reportedly been identified
by federal agency staff as wastewater systems, but in other cases they have been
treated as waters of the United States. Situations where natural waters are used to
collect, store, convey, or filter stormwater become even more complicated. It should
be noted that a regulatory system that works for dredge and fill activities may not be
efficient for 8402 permitting, and vice versa. Therefore it is likely that other
regulatory tools — including exemptions (e.g. for maintenance), general permits, and
S0 on — may be needed to effectively accommodate both program areas.

e Urban agencies are concerned with MS4 stormwater collection systems and the extent
to which these systems may become subject to 8404 permitting.

e [t is sometimes unclear whether cooling ponds are “waste treatment systems” or
treated as such, particularly when a cooling pond is located in the jurisdictional water
(i.e. mangroves).

e A number of questions have been raised regarding jurisdiction over natural waters
used to convey and filter stormwater. In some instances, these waters were used to
convey stormwater prior to regulation under the CWA. Some of these waters are and
should remain jurisdictional particularly when they are part of the natural stream and
waterbody system that existed historically.

e The distinction between wetlands or other waters that store or convey stormwater,
and those wetlands used specifically to treat or filter stormwater, also raises questions
regarding the scope of the wastewater system exemption

e Finally, ASWM recognizes that the 8402 and 8404 programs have distinctly different
goals and requirements as applied to stormwater management. Therefore, we urge
that EPA recognize these distinctions in the final rule and in subsequent guidance. (p.
8)

Agency Response:  See summary response at 7.1. See also summary responses at
7.3.2 and 7.4.4 regarding exclusions for certain cooling ponds and stormwater
control features.

Caloosahatchee River Citizen’s Association (Doc. #4711.2)

7.185 Urban waste treatment systems. In our local watersheds, approximately 200,000
dwellings process their sewage through septic tanks and unregulated “package plant”
processors. Poorly treated effluent flows into our drainage canals and thence into formal
tributaries of waters of the United States. This effluent contains fecal bacteria as well as
trace amounts of mercury and other metals that have been disposed in a household. The
Caloosahatchee River has demonstrated discernible levels of dissolved pharmaceutical
products that are not removed by wastewater treatment or septic tanks. Nutrient pollution
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— nitrogen and phosphorus from human sources — is thought to be equal or greater than
nutrient pollution from animal agriculture. Yet the presence of nutrient pollutants, metals,
and pharmaceuticals that originate from human wastes and disposals is categorically
untouchable due to the exclusion of urban waste waters.

One primary purpose and function of the CWA is to prevent the discharge of biological
and medical wastes, sediments, nutrients, and all other forms of pollutants into the
“waters of the United States,” because these pollutants endanger the nation's public
health, drinking water supplies, shellfish, fin fish, recreation areas, etc. Because the entire
tributary system of the traditional navigable waters or the territorial seas is
interconnected, pollutants that are dumped into any part of the tributary system
eventually are washed downstream to traditional navigable waters, interstate waters, or
the territorial seas where those pollutants endanger public health and the environment.
The significant nexus relating to pollution transport (or prevention of such transport)
from all tributaries of traditional navigable waters and the territorial seas to their
downstream waters in and of itself justifies the assertion of CWA jurisdiction including
all tributaries by rule. (p. 3-4)

Agency Response:  See summary response at 7.1.

Earthjustice (Doc. #14564)

7.186

I1l. WASTE TREATMENT EXCLUSION

Earthjustice strongly objects to the proposal to retain the “waste treatment system”
exclusion, particularly given that EPA has never allowed for public notice and comment
on the current version of this section of the rule. EPA lacks authority to exempt waters of
the U.S. from the protections of the Clean Water Act. This exclusion is a major affront to
the Clean Water Act and should be deleted. If not, at a minimum EPA must add a
provision in the text of the rule explicitly barring its application to waters of the U.S. If
this exclusion is retained, it can only be applied to manmade waste treatment systems
constructed in uplands that are not waters of the U.S. As it stands, the waste treatment
system exclusion contravenes the clearly expressed congressional intent to protect all
waters of the U.S., including impounded waters, and it therefore fails Step One of
Chevron. Moreover, it is an unreasonable and therefore impermissible interpretation
under Step Two, and also does not represent reasoned decisionmaking supported by the
record.

In various parts of the country—mountainous regions of Appalachia, Iron Range states in
the Great Lakes, mining and agricultural areas of the west and in Alaska—the “waste
treatment system” exclusion is routinely invoked by federal and state agencies to allow
the impoundment of natural streams or wetlands, or the filling or excavation of lakes and
wetlands, to drain runoff from surface mines and/or to hold tailings or overburden from
mining operations.*® Playa lakes have been used as animal waste retention ponds for

% See Bernhardt and Palmer, The Environmental Costs of Mountaintop Mining Valley Fill Operations for Aquatic
Ecosystems of the Central Appalachians, Ann. N.Y. Acad. Sci. 1223, 39-57, at 43 (2011).
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confined animal feeding operations.®” Generally (almost always) the natural stream, lake,
or wetland would be considered a water of the U.S. under the existing or proposed rules.

Under current practice and the so-called “waste treatment system” exception, the now
impounded/excavated/filled waterbody loses its status as a protected water under the
Clean Water Act, meaning that it does not have to meet basic water quality standards and
the mining or coal or utility is free to dump pollutants into the stream or lake or wetland
without the basic protections and requirements of a Clean Water Act NPDES permit.
These waste treatment ponds are often filled with things like toxic coal ash, acid-leaching
mine tailings or overburden from sulfide ore deposits that will also leach acid, selenium,
and other toxic metals. The ponds are often filled with sediment that can decimate
spawning areas and that can affect light and temperature necessary for aquatic life. The
impounded wastes typically are not isolated from waters of the U.S., and in most cases
are designed to discharge directly into protected waters. The “treatment” that occurs in
these impoundments is frequently a farce, and often consists of nothing more than
allowing the heaviest sediments in the discharges to settle to the bottom of the pond while
the remaining untreated effluent is discharged into downstream waters. This practice
causes serious water quality degradation downstream, even when discharges from the
waste ponds are covered by permits. Usually water quality constituents such as hardness,
conductivity, chlorides, sulfates, temperature and pH are adversely affected. This practice
and result is utterly absurd and plainly contrary to law.

First, EPA and the Corps lack authority to adopt a regulation that empowers the agencies
to exclude waters that qualify as “waters of the U.S.” from statutory coverage under §
502(7), as well as from all of the safeguards that would otherwise protect that water under
the Clean Water Act. National Ass'n of Manufacturers v. Dept. of Labor, 159 F.3d 597,
600 (D.C. Cir. 1998) (“There is, of course, no such ‘except’ clause in the statute, and we
are without authority to insert one.”). This exclusion goes well beyond EPA’s authority to
interpret and apply the Act. Cf. Natural Res. Def. Council, Inc. v. Costle, 568 F.2d 1369,
1372 (D.C. Cir. 1977) (striking down an EPA rule that attempted to exempt certain
categories of point sources from the permit requirements of Clean Water Act section
402). Since EPA cannot exempt categories of point sources from NPDES permit
requirements, EPA lacks the authority to do so here by creating an artificial exclusion
from the definition of waters of the U.S. Furthermore, the exclusion is breathtakingly
broad, with no apparent limit on the use of our nation’s waters as waste dumps. This is
unlawful. See Nat’l Treasury Emps. Union v. Chertoff, 452 F.3d 839, 861 (D.C. Cir.
2006) (rejecting reading of a statute where “there is no stopping point”); Valdes v. United
States, 475 F.3d 1319, 1328 (D.C. Cir. 2007) (rejecting a legislative interpretation that
“appears to lack a limiting principle”).

This exclusion is particularly arbitrary in light of the fact that, in almost all other
circumstances, impoundments are assiduously guarded within the definition of waters of
the U.S. under subsection (s)(4). Earthjustice agrees that the inclusion of impoundments
under (s)(4) is justified because “as a legal matter an impoundment of a ‘water of the

%7 See EPA Region 6, National Pollutant Discharge Elimination System General Permit and Reporting
Requirements for Discharges From Concentrated Animal Feeding Operations, 58 Fed. Reg. 7610, 7620-21
(February 8, 1993).
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United States’ remains a ‘water of the United States’....” 79 Fed. Reg. at 22201
(discussing S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 379 n.5 (2006)
and U.S. v. Moses, 496 F.3d 984 (9th Cir. 2007)). The only difference between the
impoundments that are covered under subsection (s)(4) and those that are excluded
through the artifice of the “waste treatment system” exclusion is the fact that the latter are
intended to be filled with waste.*® This is not a reasonable or permissible interpretation of
the Act, and it therefore also fails Step Two of Chevron. Nor does it constitute reasoned
decisionmaking supported by the record.

Second, the proposal to retain the so-called waste treatment system exclusion in its
current form violates the notice-and-comment requirements of the Administrative
Procedure Act. 5 U.S.C. § 553. The history of the current rule shows that this exclusion
was not originally intended to allow the current practice of using the nation’s waters as
waste dumps. The 1980 regulatory definition of waters of the U.S. clearly provides that
the waste treatment exclusion “applies only to manmade bodies of water which neither
were originally created in waters of the United States (such as a disposal area in
wetlands) nor resulted from the impoundment of waters of the United States.” Several
months later, EPA published notice purporting to “suspend” the operation of this
language, but not replacing it with anything else or further explanation. The omission of
the language was never the subject of a notice and comment public rulemaking process
despite the fact that it plainly significantly alters the law with respect to application of the
protections of the Clean Water Act. Now the proposed rule specifically discourages
members of the public from commenting on the proposal to retain the exclusion without
the limiting language, stating that because the agencies “do not address” this and other
exclusions they “do not seek comment” on them. 79 Fed. Reg. at 22190. Even assuming
for the sake of argument that this exclusion is lawful under the Clean Water Act (and it is
not), a decision to exclude natural bodies of water from the definition of waters of the
U.S. must be subject to public process. EPA and the Corps’ retention and application of
this disastrous and unauthorized exclusion must be suspended pending proper process.

Third, it is simply ludicrous that this brazen give-away to some of the most polluting
industries is allowed. Providing this exclusion violates the very fundamentals of the Act
to eliminate toxic discharges and to preserve and protect the physical, chemical and
biological integrity of the nation’s waters. As noted repeatedly by the SAB members,
even small tributaries, including wetlands and lakes that are in headwaters of watersheds,
provide critical function and value in protecting downstream waters. Indeed, the proposed
rule acknowledges that “scientific literature demonstrates that impoundments continue to
significantly affect the chemical, physical, or biological integrity of downstream waters[,]
traditional navigable waters, interstate waters, or the territorial seas.” 79 Fed. Reg. at
22201. To allow them to be obliterated by polluting industrial activity and then polluted
further with wastes based on the fiction that they are no longer waters of the U.S. is
completely contrary to every single comment regarding tributaries, wetlands, and waters

% The impoundments themselves are also sources of pollution. Regardless of whether impoundments and the
pollutants therein (including heavier sediment) are intended to ‘stay put,’ runoff and overflow from these areas can
pollute traditional navigable waters. See attached memo (“The Rapanos Plurality: ‘Mobile’ § 402 Pollutants and
‘Stationary’ § 404 Pollutants”), at 15-20.

136



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

of the U.S. submitted by the members of the SAB and the general conclusions of the
Connectivity Report. (Moreover, it does not appear that the SAB was given sufficient, or
any, information about this exclusion and the way it is applied in practice to enable the
SAB to advise EPA on the scientific merit or lack of merit underlying the waste treatment
exclusion.) This further illustrates why the waste treatment system exclusion is
unreasonable and therefore fails Step Two of Chevron, and does not constitute reasoned
decisionmaking supported by the record.

Earthjustice presses EPA to eliminate this exclusion entirely. At a minimum, EPA must
provide full opportunity for notice and comment rulemaking for this polluting and
damaging practice. (p. 14-17)

Agency Response:  See summary response at 7.1.

Tulane Environmental Law Clinic, Tennessee Clean Water Network, et al. (Doc. #15123)

7.187 We...believe that the categorical exclusion of upland ditches and certain kinds of
wastewater treatment systems incorrectly places many waters of the United States beyond
the reach of the Act. When upland ditches function as tributaries, they should be treated
as tributaries whether they are manmade or not, and whether they are perennial or not.
Likewise, when tributaries or adjacent waters are used in connection with wastewater —
whether in-stream disposal of coal mining waste or impoundments used as lagoons or
treatment ponds — they should be treated as the tributaries and wetlands they are, and not
swept into the exemption for man-made wastewater systems. (p. 2)

Agency Response: See summary response at 7.1. Also section the ditches
compendium (topic 6).

7.188 B. Waste Treatment Systems, Including Ponds or Lagoons Should Be Considered
Waters of the United States.

The proposed Rule exempts “[w]aste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act” from being
considered waters of the United States and therefore jurisdictional under the Act. This
aspect of the proposal is unchanged from the current regulations.

We have considerable concern with the agencies’ current practice with regard to this
exemption for waste treatment systems. Since the exemption was written into the
regulations, EPA and the Corps have attempted to expand it to cover waters for which it
plainly was not intended. In 1980, EPA amended its regulations to provide that:

Waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of [the Act] ... are not waters of the United States. This
exclusion applies only to manmade bodies of water which neither were originally
created in waters of the United States (such as disposal area in wetlands) nor
resulted from the impoundment of waters of the United States.”®

Clearly, the exclusion was limited. In view of the fact that the Act “was not intended to
license dischargers to freely use waters of the United States as waste treatment systems,

%40 C.F.R. § 122.
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the definition makes clear that treatment systems created in those waters or from their
impoundment remain waters of the United States.”'

Although the second sentence of the regulatory exclusion was suspended in order to
dispel concerns that pre-existing treatment systems would be improperly brought into the
regulatory system,'®* the exemption was not meant to be a wholesale authorization of
anything described as a “waste treatment system.” To the contrary, EPA‘s initial
implementation of the rules rejected a sweeping interpretation; the agency argued in
litigation that in-stream disposal of coal mining waste did not qualify for the
exemption.'® Unfortunately, over time, a further exception has developed allowing
natural streams and lakes to be excluded from the definition of “waters of the United
States” when an impoundment of waters of the United States is able to qualify for the
waste treatment system exclusion if it is established via a section 404 permit.'*

We strongly oppose this approach — nothing is more inconsistent with the basic premise
of the Clean Water Act than allowing polluters to convert the nation’s waters into waste
dumps. The agencies should use the opportunity of this rulemaking to explicitly limit the
application of the waste treatment systems exemption to pre-existing facilities. (p. 12-13)

Agency Response:  See summary response at 7.1.

Columbia Riverkeeper (Doc. #15210)

7.189 The “waste treatment exclusion” should be immediately rescinded. In practice, this
loophole—on which the public was never allowed to comment—frequently allows the
unregulated discharge of mine tailings and other waste into waters of the United States.

(p. 2)
Agency Response: See summary response at 7.1.

0 W Va. Coal Ass’n v. Reilly, 728 F. Supp. 1276, 1289 (S.D. W.Va. 1989) (quoting 45 Fed. Reg. 33,298 (May 19,
1980)).

191 1d. (citing 45 Fed. Reg. 48,620 (July 21, 1980)).

1921d. at 1289-90 (deferring to EPA‘s interpretation that treatment ponds were regulated “impoundments,” not
excluded “waste treatment systems”). See also Memorandum from Marcia Williams, EPA Office of Solid

Waste Director, to James H. Scarbrough, EPA Region IV Residuals Management Branch Chief, attachment B
(Apr. 2, 1986) (“EPA applies a standard which treats newly created impoundments of waters of the U.S. as
‘waters of the U.S.,” not as ‘waste treatment systems designed to meet the requirements of the CWA,” whereas
impoundments of ‘waters of the U.S.’ that have existed for many years and had been issued NPDES permits for
discharges from such impoundments are ‘wastewater treatment systems designed to meet the requirements of the
CWA” and therefore are not ‘waters of the U.S.””), available at
http://yosemite.epa.gov/osw/rcra.nsf/documents/4ABD7 508 AD59EA15F852565DA006F0AG3.

13 Memorandum from LaJuana S. Wilcher, EPA Assistant Administrator, to Charles E. Findley, Director, Water
Div., Region X, U.S. Army Corps of Eng‘rs, on Clean Water Act Regulation of Mine Tailings Disposal (Oct. 2,
1992); see also State Program Requirements; Approval of Application to Administer the NPDES Program;
Texas, 63 Fed. Reg. 51,164, 51,183-84 (Sept. 24, 1998); U.S. EPA, Guiding Principles for Constructed
Treatment Wetlands at 16 (Oct. 2000), available at http://water.epa.gov/type/wetlands/constructed
/upload/guiding-principles.pdf. See also Ohio Valley Envtl. Coal. v. Aracoma Coal Co., 556 F.3d 177, 211-16
(4th Cir. 2009) (upholding the agencies’ interpretation).
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Louisiana Environmental Action Network (Doc. #15377)

7.190 (2) The Agencies Must Clarify that the Wastewater Treatment Systems Exclusion
Does Not Apply to Systems Built in Natural Streams and Lakes.

The Agencies must revise the categorical exclusion for waste treatment systems to clarify
- consistent with EPA’s long-standing interpretation - that it does not apply to systems
built in natural streams or lakes. See W. Va. Coal Ass'n v. Reilly, 728 F. Supp. 1276, 1290
(S.D.W. Va. 1989) (upholding EPA’s interpretation that “the exclusion for treatment
ponds was never meant to apply to treatment ponds constructed in United States
waters.”), aff'd 932 F.2d 964 (4th Cir. 1991). Although the Proposed Rule does not
purport to expand the current waste treatment system exclusion, it fails to clarify the
ambiguity that EPA created in 1980 by suspending regulatory language that would have
specifically limited the waste treatment system exception to manmade bodies of water.
See 45 Fed. Reg. 48620, 48620 (July 21, 1980). The suspended language remains in
EPA’s current and Proposed Rule definition of “waters of the United States at 40 C.F.R.
§ 122.2, together with a note explaining the suspension remains in place:

Waste treatment systems . . . are not waters of the United States. This exclusion
applies only to manmade bodies of water which neither were originally created
in waters of the United States (such as disposal area in wetlands) nor resulted
from the impoundment of waters of the United States. [See Note 1 of this
section.]

Note 1: At 45 FR 48620, July 21, 1980, the Environmental Protection Agency
suspended until further notice in § 122.2, the last sentence, beginning “This
exclusion applies " in the definition of “Waters of the United States.” This
revision continues that suspension.

40 C.F.R. § 122.2 (emphasis added); 79 Fed. Reg. at 22268.

When it suspended the clarifying language, EPA affirmed its purpose “to ensure that
dischargers did not escape treatment requirements by impounding waters of the United
States and claiming the impoundment was a waste treatment system, or by discharging
wastes into wetlands.” 45 Fed. Reg. at 48620; see 45 Fed. Reg. 33290, 33298 (May 19,
1980) (Prior Clean Water Act regulations, like the Act itself, were "not intended to
license dischargers to freely use waters of the United States as waste treatment
systems."). Nevertheless, EPA agreed to re-consider the language to avoid overbreadth.
45 Fed. Reg. at 48620; 07/15/1980, Memo Re: Suspension of portion of definition of
"Waters of the United States" in Consolidated Permit Regulations (noting EPA “did not
intend [the] result” that, “could require many power plants and oil refineries (among
other industries) to apply for NPDES permits for discharges into their ash ponds and
treatment lagoons.”)104 EPA also stated that it “intends promptly to . . . amend the rule, or
terminate the suspension.” 45 Fed. Reg. at 48620. EPA has still not amended the rule or
terminated the suspension. The Proposed Rule is the opportunity to do so.

104 Available at http://www.epa.gov/npdes/pubs/owm560.pdf .
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EPA’s failure to amend the rule has led to the sort of confusion that the Proposed Rule
seeks to avoid. The prolonged limbo of suspension has reduced EPA’s clear regulatory
mandate to interpretations requiring court intervention or agency guidance to confirm.
See, e.g., W. Va. Coal v. Reilly, 932 F.2d 964, 1991 WL 75217 *5 (4th Cir. 1991) (“[W]e
agree with the district court's conclusion that the in-stream treatment ponds and the
waters above such ponds fall within the definition of ‘waters of the United States’ . . . and
the EPA did not act beyond its statutory authority in regulating these waters.”);
10/25/2007, Memorandum for POA-1992-574 & POA-1992-574-Z (Oct. 25, 2007)
(“EPA and the Corps agree that the agencies’ designation of a portion of waters of the
U.S. as part of a waste treatment system does not itself alter CWA jurisdiction over any
waters remaining upstream of such system. Both the Corps and EPA believe that all the
waters upstream and downstream of the tailings dam that were jurisdictional prior to the
authorized activity and that qualify as jurisdictional waters of the U.S. under the Rapanos
guidance are still subject to CWA jurisdiction . . . .”).}%> Moreover, guidance and court
intervention have developed a further exception, declining to apply the exclusion to
natural streams and lakes unless a U.S. Army Corps of Engineers § 404 permit authorized
conversion of waters of the United States to a treatment system. See Ohio Valley Envtl.
Coalition v. Aracoma Coal Co., 556 F.3d 177, 215 (4th Cir. 2009) (finding an exception
when the Corps “exercises its § 404 authority to permit the use of a stream segment as
part of the treatment system for fill runoff, [because] it has allowed the temporary
removal of these waters from the definition of ‘waters of the United States’ only after
analyzing the impacts of creating the system and mitigating those impacts as necessary”)
(citing Letter from Benjamin H. Grumbles, Asst. Administrator for the EPA, to the Hon.
John Paul Woodley, Assistant Secretary of the Army (Civil Works) (Mar. 1, 2006);
Memo from LaJuana S. Wilcher, Asst. Administrator for the EPA, to Charles E. Findley,
Director, Water Division, Region X, United States Army Corps of Engineers, on Clean
Water Act Regulation of Mine Tailings Disposal (Oct. 2, 1992)).

In short, to accomplish its purpose of clarity, the Agencies must revise the Proposed Rule
to confirm that the wastewater treatment exclusion does not allow a discharger to convert
any water of the United States into non-jurisdictional waters by building an in-stream
treatment system. Indeed, the failure to “terminate the suspension” or amend the rule now
that the opportunity is at hand may increase confusion. Notably, however, if the failure to
address the suspended language were to signal an expansion of the waste-treatment
system exclusion from the definition of “waters of the United States,” such a narrowing
of jurisdiction would be arbitrary and capricious and unlawful as contrary to Congress’
stated intent for the Clean Water Act. (p. 3-4)

Agency Response: See summary response at 7.1.

Delaware Riverkeeper Network (Doc. #15383)
7.191 Comment 9: Waste Treatment System Exclusion: Section 328.3(b)(1)

105 Available at http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/WTS_POA-
1992-574_POA-1992-574-Z.pdf .

140



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Waste Treatment systems should not be excluded; especially those constructed in
floodplains and wetlands, and that are subject to flooding or wall collapse. This exclusion
was originally added as a footnote after finalization of the CWA, and has therefore never
been subject to notice and comment. Because EPA did not follow proper due process
requirements, it is now obligated to have a public comment period on the exclusion of
impoundment waters that are used as wastewater treatment. The proposed rule seeks to
codify this exclusion without proper notice and comment and for this reason the
exclusion should not be included in the final rule. DRN does not support the Water
Treatment Exclusion for procedural grounds and substantive grounds, especially when
these types of facilities are constructed in floodplains. If such an impoundment flooded or
was breached due to poor design or maintenance, the responsible party should be fined
and ordered to clean up, but under the proposed rule the taxpayers would be responsible.
That conclusion is untenable. (p. 5)

Agency Response: See summary response at 7.1.

Tennessee Clean Water Network et al. (Doc. #16537)

7.192 6. Categorical exclusion of certain kinds of wastewater treatment systems
incorrectly places many waters of the United States beyond the reach of the Act.

The proposed rule exempts "[w]aste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements of the Clean Water Act™ from being
considered waters of the United States and therefore jurisdictional under the Act. This
aspect of the proposal is unchanged from the current regulations.

We have considerable concern with the agencies' current practice with regard to this
exemption for waste treatment systems. Since the exemption was written into the
regulations, EPA and the Corps have attempted to expand it to cover waters for which it
plainly was not intended. In 1980, EPA amended its regulations to provide:

Waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of the Act ... are not waters of the United States. This exclusion
applies only to manmade bodies of water which neither were originally created in
waters of the United States (such as a disposal area in wetlands) nor resulted from
the impoundment of waters of the United States."'%

Clearly, the exclusion was limited. In view of the fact the Act "was not intended to
license dischargers to freely use waters of the United States as waste treatment systems,
the definition makes clear that treatment systems created in those waters or from their
impoundment remain waters of the United States."'%” Although the second sentence of
the regulatory exclusion was suspended in order to dispel concerns pre-existing treatment
systems would be improperly brought into the regulatory system,'% the exempt ion was
not meant to be a wholesale authorization of anything described as a "waste treatment
system." To the contrary, EPA's initial implementation of the rules rejected a sweeping

1%\, Va. Coal Ass'n v, Reilly, 728 F. Supp. 1276, 1289 (S.D.W.Va. 1989) (quoting 40 C.F.R. § 122.3 (1980)).
19714, (quoting 45 Fed. Reg. 33,298 (May 19, 1980)).
198 1d. (citing 45 Fed: Reg. 48,620 (July 21, 1980)).
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interpretation; the agency argued in litigation that in-stream disposal of coal mining waste
did not qualify for the exemption.'® Unfortunately, over time, EPA and the Corps have
reversed this interpretation, and now allow sources to use the regulatory exemption to
treat new waste treatment facilities in protected waters excluded from the Clean Water
Act. Under the agencies' revised interpretation, a new impoundment of waters of the
United States is able to qualify for the waste treatment system exclusion if it is
established via a section 404 permit.**® This position has been upheld in litigation.***

We strongly oppose this approach - nothing is more inconsistent with the basic premise
of the Clean Water Act than allowing polluters to convert the nation's waters into waste
dumps. This threat is especially prominent in the Appalachian region of the state where
coal mining companies can abuse this exemption. The agencies should use the
opportunity of this rulemaking to explicitly limit the application of the waste treatment
systems exemption to pre-existing facilities. (p. 5-6)

Agency Response: See summary response at 7.1.

Midwest Environmental Advocates (Doc. #16645)

7.193 111. The categorical exclusion of waste treatment systems that includes those waters
that were once waters of the U.S. is a blatant give away to the mining industry and is
inconsistent with the Clean Water Act.

Similarly, the waste treatment exclusion has no basis in science, sound policy or the law.
The purpose of the Clean Water Act is to clean up our nation’s waters. “Congress enacted
the law to "restore and maintain the chemical, physical, and biological integrity of the
Nation's waters,” 33 U. S. C. § 1251(a), and it pursued that objective by restricting
dumping and filling in "navigable waters," §§ 1311(a), 1362(12).”**? This exclusion—
allowing waters that were once waters of the U.S. to become waste dumps for the mining
industry—is plainly inconsistent with the goals of the CWA.

The waste treatment system started out as a narrow exception for constructed waste
treatment systems that were not previously waters of the U.S. The EPA’s current

109 1d. at 1289-90 (deferring to EPA's interpretation that treatment ponds were regulated “impoundments,” not
excluded "waste treatment systems"). See also Memorandum from Marcia Williams, EPA Office of Solid Waste
Director, to James H. Scarbrough, EPA Region IV Residuals Management Branch Chief, attachment B (Apr. 2,
1986) ("EPA applies a standard which treats newly created impoundments of waters ofthe U.S. as ‘wa ters of the
U.S.," not as 'waste treatment systems designed to meet the requirements of the CWA,' whereas impoundments of
'waters of the U.S." that have existed for many years and had been issued NPDES permits for discharges from such
impoundments are 'wastewater treatment systems designed to meet the requirement of the CWA'" and therefore are
not 'waters of the U.S."), available at http://yosemite.epa.gov/osw/rcra.nsf/documents/4110 7
508AD59EAISF852565DA006FOAG3.

19 Memorandum from LaJuana S. Wilcher, EPA Assistant Administrator, to Charles E. Findley, Director, Water
Div., Region X, U.S. Army Corps of Eng'rs, on Clean Water Act Regulation of Mine Tailings Disposal (Oct. 2,
1992); see also State Program Requirements; Approval of Application to Administer the NPDES Program; Texas,
63 Fed. Reg. 51,164, 51,183-84 (Sept. 24, 1998); U.S. EPA, Guiding Principles for Constructed Treatment Wetlands
at 16 (Oct. 2000), available at http://water.epa.gov/type/wetlands/constrncted/upload/guiding-principles.pdf.

11 See Ohio Valley Envtl. Coal. v. Aracoma Coal Co., 556 F.3d 177,211-16 (4th Cir. 2009) (upholding the agencies'
interpretation).

112 Rapanos v. United States, 547 U.S. 715, 779 (2006).
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expansive definition of the waste treatment exclusion is not consistent with the initial rule
as promulgated in 1980, which provided “that the waste treatment exclusion “applies
only to manmade bodies of water which neither were originally created in waters of the
United States (such as a disposal area in wetlands) nor resulted from the impoundment of
water of the United States.”*** EPA later suspended operation of the part of this rule that
made the exception inapplicable to waters of the U.S., but did not clarify its position
through additional rulemaking. EPA has since taken the position that waters of the U.S.
can lose CWA protection if they are turned into waste treatment systems.**

Continuing the waste treatment exclusion is inconsistent with the purpose of the Clean
Water Act because it is too broad of a construction of the act’s language and goes beyond
the scope intended in the initial exemption. First, “claims of exemption, from the...CWA
broad pollution prevention mandate must be narrowly construed to achieve the purposes
of the CWA.™ Second, the original exemption was strictly limited to “self-contained”
bodies of water.*® Allowing mining companies or other polluters the license to impound
navigable waters and create “self-contained” ponds provides an indiscriminate license to
pollute into any waters. The practical effect of the proposed exclusion will frustrate the
CWA'’s purpose.

If the EPA continues to allow mining companies to turn our nation’s waters into dumping
grounds, it will have serious and detrimental effects in Wisconsin. We are currently
facing a proposal by Gogebic Taconite, LLC to construct a very large, open-pit iron ore
mine—possibly over 4 miles long—in the Penokee hills of northern Wisconsin.**” The
site of the proposed mine is in the headwaters of Bad River watershed, between trout
streams designated as Outstanding and Exceptional Resource Waters.**® Harmful
pollution from heavy metals, including selenium among others, has been documented at
other iron ore mines in the region, including the Empire and Tilden mines to the north of
this proposed mine.™® Allowing Gogebic Taconite to use these pristine waters as
dumping grounds is extremely concerning. (p. 6-7)

Agency Response: See summary response at 7.1.

340 C.F.R. § 122.3 (1980).

11479 Fed. Reg. 22188, 22217 (Apr. 21, 2014) (Proposed Rules) (providing that the proposed rule is consistent with
the EPA’s “longstanding regulations” that excluded waste treatment systems from the CWA).

1> Northern California River Watch v. City of Healdsburg, 496 F.3d 993,1001 (9th Cir. 2007).

118 1d. at 1001-1002 (“The exception was meant to avoid requiring dischargers to meet effluent discharge standards
for discharges into their own closed system treatment ponds.”).

17 Wisconsin Department of Natural Resources, Gogebic Taconite, LLC, potential mining project, available at
http://dnr.wi.gov/topic/mines/gogebic.html.

118 See Wisconsin Department of Natural Resources, Gogebic Taconite, LLC, potential mining project, available at
http://dnr.wi.gov/topic/mines/gogebic.html; see also Wisconsin Department of Natural Resources, Waters
designated in 2006 as Exceptional or Outstanding Resource Waters (Oct 2006) (designating Bad River and Tyler
Forks River as Outstanding Resource Waters), available at http://dnr.wi.gov/topic/SurfaceWater/oerw/list1006.pdf;
see also Gogebic Taconite, LLC Preapplication Notice to the Wisconsin Department of Natural Resources (June 17,
2013), available at http://dnr.wi.gov/topic/Mines/documents/gogebic/GTACPreapplicationNotice20130617.pdf.

9 Michigan Department of Environmental Quality, Update on Selenium Projects at Tilden and Empire Mines, Vol.
1 (Jan. 2010), available at http://www.michigan.gov/documents/deq/wrd-npdes-EmpireTilden-Voll_ 364698 7.pdf.
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WaterLegacy (Doc. #18017)
7.194 Mine Tailings Impoundments

Mine tailings impoundments impact the flow of navigable waters and impact water
quality. Mine tailings are industrially processed and chemically dissimilar from
excavated materials. Yet, they may be treated as fill and exempted from laws defining
and requiring containment and treatment of wastes. Despite the potential adverse impacts
of mine tailings impoundments and their significant nexus with natural waters, the Clean
Water Act has been interpreted to prevent their effective regulation.

An exemption from waters of the U.S. that may be appropriate for an impervious holding
pond for a wastewater treatment facility is abhorrent to the purposes of the Clean Water
Act if applied to an unlined tailings impoundment seeping into hundreds of acres of
wetlands, streams or other natural waters. WaterLegacy proposes that the exemption for
waste treatment systems from “waters of the United States” only apply to constructed
impoundments that are isolated from natural waters and are part of a wastewater
treatment system. We request this change in EPA’s proposed rule 40 C.F.R. § 230.03(t):

(t) The following are not “waters of the United States,” notwithstanding whether
they meet the terms of paragraphs (s)(1) through (7) of this section—

(1) Waste treatment systems, including treatment ponds or lagoons, isolated from
natural waters that are part of a wastewater treatment system designed to meet the
requirements of the Clean Water Act; (p. 2-3)

Agency Response:  See summary response at 7.1.

Clark Fork Coalition (Doc. #19539)

7.195 ...regarding the "waste treatment plant" exclusion retained in the proposed rule -we urge
you to re-clarify that waste treatment system exclusion only applies to manmade waters,
as EPA recognized in 1980. We are particularly concerned about mining companies who
construct a tailings dam across wetlands or a river under a 404 permit - and then classify
the previously clean and free-flowing waters behind the dam as a "waste treatment
system," rather than "waters of the United States.” This loophole undermines the entire
purpose of the Clean Water Act, encouraging destruction of critical watershed
ecosystems rather than prohibiting the use of our waters as a dumping ground for
industry. (p. 2)

Agency Response:  See summary response at 7.1.

Water Environment Federation (Doc. #16584)

7.196 Spreading Grounds and Related Features of the Wastewater Treatment Process Should
Be Expressly Exempted Under the Final Rule

As the proposed rule and existing practice acknowledge, waste treatment systems
designed to meet the requirements of the Clean Water Act are not waters of the United
States, and WEF wants to ensure that as part of these proposed amendments spreading
grounds/basins, treatment ponds/lagoons, and constructed treatment wetlands used as part
of the wastewater process are subject to the same exemption. Since these facilities are
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clearly part of the treatment process, providing additional treatment, residence and
settling prior to discharge, these facilities should be expressly recognized in the rule as
falling under the Waste Treatment Exception.

In addition, many WEF members utilize spreading grounds or basins in order to facilitate
groundwater replenishment; a vital part of water management throughout certain states.
Others utilize artificially created effluent storage ponds as part of their treatment process.
Many agencies maintain reservoirs or storage basins/ponds to store recycled water. These
artificially created features and spreading grounds have not previously been defined or
regulated as “waters of the United States,” and should remain separate. For this reason,
the proposed rule should expressly include treatment ponds/lagoons, spreading
grounds/basins, and constructed treatment wetlands within the scope of the Waste
Treatment Exception, along with effluent storage reservoirs and recycled water storage
facilities discussed previously. (p. 3)

Agency Response: See summary response at 7.1. See also summary responses at
7.4.2 and 7.4.4 regarding the agencies’ creation of exclusions for certain wastewater
recycling and stormwater control features.

Robert J. Goldstein & Associates (Doc. #16577)

7.197 1) Waste treatment ponds or lagoons designed to meet CWA requirements: Some of these

7.2.

features were natural ponds, wetlands, or streams prior to being converted to stormwater
or sanitary waste treatment. Features that were designed and legitimately permitted for
this purpose should be excluded from WOTUS, but natural waters that have become
stormwater treatment ponds by default, due to land management activities that did not
provide adequate stormwater management, should not be excluded.

| am aware that some organizations including municipalities, state transportation
departments, and the stormwater engineering lobby are recommending that entire
municipal stormwater drainage systems be excluded from WOTUS because they are
“already regulated” under NPDES. However, many of these drainageways are modified
natural streams (some of them quite large) with important aquatic functions. We should
not exclude a stream from WOTUS simply because some portion of it is piped or
channelized through a developed area as part of a MS-4 system. (p. 1)

Agency Response: See summary response at 7.4.4.

PRIOR CONVERTED CROPLAND (PCC)

Summary Response

In the rule, the agencies identify a variety of waters and features that are not "waters of the
United States.” In neither the proposed nor the final rule do the agencies make a change to the
existing exclusion for prior converted cropland.

The existing exclusion for prior converted cropland moves to paragraph (b)(2) of the rule and is
unchanged. The agencies did not propose any changes to the exclusion for prior converted
cropland. As a result, comments addressing the substance of the exclusion or its implementation
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are outside the scope of this rulemaking and the rule does not reflect changes suggested in public
comments. The agencies will continue to implement this exclusion consistent with current
policy and practice. In some instances, the agencies have provided information that maybe
useful to a commenter, but this does not alter the scope of the rulemaking. In addition, some
issues that commenters raised are related to other exclusions identified under paragraph (b), and
commenters should see those essays and responses for more detail.

A number of commenters suggested changes to the existing exclusion for prior converted
cropland. As previously stated, these comments are outside the scope of this rulemaking and the
rule does not reflect changes suggested in public comments.

Comments included questions about dates the exclusion applied to. There was also a request to
match definitions with other agencies including two commenters who wanted the agencies to use
the USDA definition of PCC at 7 C.F.R. 12.2, specifically. Another commenter recommended
using the definition at 58 Fed Reg, 45008, 45301, (Aug 25, 1993). One commenter
recommended using procedures defined in RGL 90-07 and then codified at 328.3(a)(8), (Page 2-
3).

Several commenters requested that the exclusion be expanded and provided examples of
recommended changes. One commenter did not want state or local/municipal/county
governments to oppose additional oversight. Commenters suggested that PCC should always be
defined as non-jurisdictional regardless of any future change in use. Some expressed concern that
PCC does not cover normal farming and wants a clearer statement. A commenter requested that
an exemption for PCC also be developed for 402. Another commenter requested that prior
converted forest lands be added to exemptions.

Conversely, some commenters felt the exclusion was too expansive. A commenter stated that
PCC is a regulatory construct for the Food Security Act and does not reflect the ecological
functions or values of these lands. In addition, they said that PCC should be able to be
recaptured. Another comment requested that the 5 year abandonment provision be included in
the agencies’ discussion of PCC.

A few of the concerns appear to be misconceptions about how the exclusion has been used in the
past and current practice concerning PCC, farmed wetlands, and the agricultural and silviculture
exemptions. A commenter felt that the rule was a barrier to entry into farming for new farmers.
A commenter was worried that if they enrolled in NRCS programs such as CRP it would cause
them to not meet the exemption because their land would be taken out of production. A
commenter was concerned that even if land continues in agricultural production but is sold or
passed to next generation then would come under new restrictions. Another commenter was
concerned that if prior converted cropland is excluded that cropland would be jurisdictional.
Another identified concern that the connectivity language used in the rule would allow some
PCC to be considered jurisdictional. Five commenters were concerned about the statement
“Notwithstanding the determination of an area’s status as prior converted cropland by any other
Federal agency...” and felt that indicated that EPA will overturn a USDA determination of what
was “prior converted cropland.” Another commenter asked for the number of times a
determination of PCC has been overturned in the past. In contrast, some commenters expressed
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concern that the agricultural exemptions allow pollution to enter waters and cause problems for
natural communities. Again, the agencies did not propose and are not making any changes to the
PCC exclusion. Comments regarding implementation are beyond the scope of this rule.

Several comments in this section are also addressed in other sections of the response to
comments. Two commenters expressed concerns about irrigated crop lands. One suggested that
irrigated lands should be exempt and that the construction and maintenance of irrigation features
should not need a permit. Another commenter wanted formerly irrigated lands brought back into
production to also be considered exempt. Artificially irrigated areas that would revert to dry land
should application of water to that area cease are excluded from jurisdiction. Section 7.3.1
provides additional discussion. There were two comments related to ditches. One commenter
requests that legacy ditches be added to exemptions. Another commenter asked if ditches
through PCC regardless of hydrologic regime would also be exempt. For more discussion on
ditches see compendium 6, and for tributaries see compendium 8.

Specific Comments

New Mexico Department of Agriculture (Doc. #13024)

7.198 The Federal Register notice for this proposed rule (in a footnote) states the Agencies use
the Natural Resource Conservation Service (NRCS) definition of prior converted
cropland for purposes of determining jurisdiction under the CWA (79 FR 22 189). The
NRCS defines prior converted cropland as farm land that was:

e "Cropped prior to December 23, 1985, with an agricultural commodity (an
annually tilled crop such as com);

e The land was cleared, drained or otherwise manipulated to make it possible to
plant a crop;

e The land has continued to be used for agricultural purposes (cropping, haying or
grazing);

e And the land does not flood or pond for more than 14 days during the growing

season."'?°

NMDA is highly concerned with the exclusion of prior converted cropland, as it is
currently identified, because it relies on the NRCS's use of 1985 as the year that farmland
must have been used for agricultural purposes. This creates a clear barrier to entry and is
further analyzed in the subsection "Barriers to Entry" in the "Economic Analysis" section
below. NMDA requests that all agricultural land be excluded due to the fact that these
lands are managed to provide food, fiber, and other necessary products - regard less of
whether the agricultural operation was established before or after 1985.

Also, several NRCS programs, such as the Conservation Reserve Program (CRP),
incentivizes agricultural producers to take land out of production:

120 Natural Resource Conservation Service. "Wetland Fact Sheet - Prior Converted Cropland.”
http://www.nrcs.usda.gov/wps/portal/nrcs/detail/vt/programs/?cid=nrcs142p2_010517.
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7.199

"In exchange for a yearly rental payment, farmers enrolled in the program agree
to remove environmentally sensitive land from agricultural production and plant
species that will improve environmental health and quality. Contracts for land
enrolled in CRP are 10-15 years in length. The long-term goal of the program is to
re-establish valuable land cover to help improve water quality, prevent soil
erosion, and reduce loss of wildlife habitat."'?!

Will being enrolled in conservation programs such as NRCS's CRP bar agricultural
producers from this exemption because the land in question has not "continued to be used
for agricultural production"?

Furthermore, even though the Federal Register notice for this proposed rulemaking
claims the Agencies will use the NRCS's definition, the language of the proposed rule
states the Agencies have "final authority regarding Clean Water Act jurisdiction.” The
Agencies have neglected to independently define prior converted cropland, which is
contrary to logic given that EPA's claims of final authority over determining exclusions.
Providing a clear definition would assist in offering consistency for the regulated public
in determining if their land will be considered prior converted cropland thus excluded
from being jurisdictional. (p. 8)

Agency Response:  See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged. As a result, such comments
are outside the scope of this rulemaking and the rule does not reflect changes
suggested in public comments.

Barriers to Entry

As previously detailed, the NRCS defines prior converted cropland as farmland that was
"cropped prior to December 23, 1985, with an agricultural commaodity (an annually tilled
crop such as com); the land was cleared, drained, or otherwise manipulated to make it
possible to plant a crop; the land has continued to be used for agricultural purposes
(cropping, haying, or grazing;; and the land does not flood or pond for more than 14 days
during the growing season."'*?

The explicit exclusion for "prior converted croplands” will create a barrier to entry for
agricultural producers due to the NRCS cutoff date of 1985. Younger agriculturalists
wanting to start their own operations will not be afforded the same opportunities as older,
more established farmers or ranchers. The average age of agricultural producers in the
United States is 58 years old;*?® implementing arbitrary requirements may prevent new
fanners from entering the market. This barrier could have profound impacts on rural
economies in addition to the nation's ability to provide enough agricultural goods for a
growing population.

121 U.S. Department of Agriculture, Farm Service Agency. "Conservation Reserve Program.”
http://www.fsa.usda.gov/FSA/webapp?area=home&subject=copr&topic=crp.

122 Natural Resource Conservation Service . "Wetland Fact Sheet - Prior Converted Cropland."
http://www.nrcs.usda.gov/wps/portal/nrcs/detail/vt/programs/?cid=nrcs142p2_010517.

122 U.S. Department of Agriculture. "2012 Census of Agriculture.”
http://www.agecensus.usda.gov/Publications/2012/Full_Report/\VVolume_1 Chapter 1 _US/.
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It is also contrary to many policies of the United States Department of Agriculture, which
aim to provide incentives to young people to get involved in agriculture and could
jeopardize the future of fanning.

Similarly, in reference to the "continuous operation™ provision, NMDA requests
clarification on whether land use restrictions near a newly designated Waters of the U. S.
will change when agricultural lands are either sold or passed from one generation to the
next when the use for the land is maintained as agricultural. If restrictions are put into
place or if major permitting would be required with new ownership, it would create a
barrier to entry for new agricultural producers, especially since it is not uncommon for
agriculture operations to be passed on from one generation to the next. (p. 21-22)

Agency Response:  See previous response.

Gila River Indian Community (Doc. #13619)

7.200 The Community has historically relied upon agriculture for sustenance and commerce.
Our ability to farm the Reservation was crippled when upstream water users diverted the
flow of the Gila River. However, enactment of the Arizona Water Settlements Act of
2004 has reinvigorated our vibrant agricultural economy by facilitating the restoration
and expansion of irrigation canals and related infrastructure that carries water to existing
and future croplands.

The Proposed Rule exempts “prior converted croplands” from the definition of waters of
the United States, but is silent as to new and future agricultural development, and
provides no justification for this distinction. The Reservation includes significant swaths
of land that have not been farmed for decades due to a lack of water, but that were
historically irrigated. Such historically irrigated crop lands should be exempt, but the
Proposed Rule provides significant discretion to the Agencies to assert jurisdiction over
upwards of 40,000 new acres of croplands for which irrigation features will be restored or
constructed in coming years. The Proposed Rule addresses this point in multiple places
but fails to confirm that the construction and maintenance of such necessary irrigation
features will not require a permit. The Final Rule should clarify this.*** (p. 5)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged. The agencies recognize the
vital role of farmers in providing the nation with food and fiber and are sensitive to
their concerns. The rule does not affect the exemptions provided in the Clean Water
Act in Section 404(f)(1) (33 U.S.C. § 1344(f)(1)), which exempts many normal
farming activities such as seeding, harvesting, cultivating, soil and water
conservation practices, and other activities from the Section 404 permitting
requirement. Even where waters are covered by the CWA, the agencies have
adopted many streamlined regulatory requirements to simplify and expedite
compliance through the use of measures such as general permits and standardized
mitigation measures.

124 These include: Part 328 (§328.3 (b) (2)); Part 110 (§110.1 (2) (ii)); Part 112 (§112.2 (2) (ii)); Part 116 (§116.3 (2)
(ii)); Part 117 (8117.1 (2) (ii)); Part 122 (8122.2 (b) (2)); Part 230 (8230.1 (t) (2)); Part 232 (§232.2 (2) (ii)); Part
300 (8§300.5 (2) (ii)); appendix E to Part 300 (1.5 (2) (ii); Part 302 (§302.3 (2) (ii); and Part 401 (§401.11 (2) (ii)).
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North Carolina Forest Service, North Carolina Department of Agriculture (Doc. #14122)
7.201 Comment 1

In the portion of the proposed rule which explicitly excludes or exempts certain land
features from being considered as a WOTUS [Part (b) of the proposed rule], we suggest
adding prior-converted forest lands and legacy ditches to this exclusion list, with
suggested new text offered below in underline:

» "Prior-converted forest lands and their associated legacy ditches.
Notwithstanding the determination of a forest area's status as prior-converted
forest lands by any other federal or state or local agency, for the purposes of
the Clean Water Act the final authority regarding Clean Water Act jurisdiction
remains with the USEPA."

Justification for Comment 1;

Forest lands that were converted prior to July 1, 1977 are currently considered not to be
jurisdictional wetlands, as allowed in 33CFR330.3. However, with the proposed new and
confusing definition of the term "tributary," there is concern that the ditches that were
dug in the past to drain and convert these forest lands would be interpreted as a WOTUS
"tributary,” and thus the "adjacent” or "neighboring" prior-converted forest lands could
then be re-captured as jurisdictional wetlands/waters, due to the proposed broad
definition of new terms "riparian area" and "floodplain."

The USEPA claims that the proposed WOTUS rule will not expand new jurisdiction into
ditches or ephemeral streams. We disagree with this assertion, as it depends upon how
broadly "tributary” ... "adjacent"...and other related definitions will be interpreted and
applied. By adding prior-converted forest lands and their associated legacy ditches to the
exclusion list under part (b), this would avoid confusion and uncertainty, while adding
clarity to the rule; and avoid having two sets of federal rules potentially conflicting with
each other.

Also, we suggest adding "or state or local agencies" to the exclusion statement, to assure
consistent regulatory oversight by the USEPA on wetland matters related to silviculture,
and preclude attempts by state or local/municipal/county governments to impose
additional oversight of silvicultural activities in wetlands. Primacy must remain vested
with the USEPA, and/or USACE where delegated. (p. 1-2)

Agency Response: In the final rule, the agencies have modified the definitions of
“tributary” and “neighboring”. See the preamble for a discussion of these terms.
See Section 7.2 summary response above. Under section 510 of the CWA, unless
expressly stated, nothing in the CWA precludes or denies the right of any state or
tribe to establish more protective standards or limits than the Federal CWA.
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Board of Supervisors, Pocahontas County, lowa (Doc. #13666)

7.202 The federal agencies seek input as to which waters “should be determined non-
jurisdictional.”**® Below are the Community’s recommendations.

5. Prior converted cropland is expressly exempt from jurisdictional waters under the
proposed rulemaking. By the absence of any discussion on new or future agricultural
lands, future agricultural development could be deemed jurisdictional. These formerly
irrigated lands that are brought back into production should be exempt. (p. 9)

Agency Response:  See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

Board of Supervisors, Sutter County, California (Doc. #19657)

7.203 Under the current regulations, waters of the United States do not include "prior converted
cropland.” 33 C.F.R § 328.3(a)(8). The Proposed Rule would retain the prior converted
cropland exception unchanged, while moving it to subsection 328.3(b)(2).We agree that
the agencies should retain this exception, but we request that the agencies' final
rulemaking clarify that the prior converted cropland exception applies regardless of any
change in use of the land subsequent to its conversion.

The United States Department of Agriculture has defined prior converted cropland by
regulation as:

[A] converted wetland where the conversion occurred prior to December 23,
1985, an agricultural commodity had been produced at least once before
December 23, 1985, and as of December 23, 1985, the converted wetland did not
support woody vegetation and met the following hydrologic criteria:

(i) Inundation was less than 15 consecutive days during the growing
season or 10 percent of the growing season, whichever is less, in most
years (50 percent chance or more); and

(i) If a pothole, playa or pocosin, ponding was less than 7 consecutive
days during the growing season in most years (50 percent chance or more)
and saturation was less than 14 consecutive days during the growing
season most years (50 percent chance or more).

7 C.F.R §12.2. The Proposed Rule states that the Corps and the EPA use this definition
for purposes of determining jurisdiction under the Clean Water Act. See Proposed Rule at
22189 n.2. However, since 2005, the Corps' policy has been to treat prior converted
cropland as no longer falling within the exception, and therefore subject to Clean Water
Act jurisdiction, if the land is no longer devoted to agricultural use. This policy is not
supported by the text of the Corps' regulations and is inconsistent with the USDA's
definition of prior converted cropland, because a subsequent change in use has no bearing
on whether the converted wetland met the regulatory criteria as of December 23, 1985.

2 1d. at 22193
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Moreover, the Corps' policy unnecessarily restricts changes in land use that are necessary
and appropriate to meet changing local and regional needs. We therefore request that the
agencies make the following change to the Proposed Rule:

e Add language to proposed 33 C.F.R § 328.3(b)(2), clarifying that "waters of the
United States do not include prior converted cropland, as that term is defined by
USDA regulations at 7 C.F.R 8§ 12.2, notwithstanding any change in use of the
prior converted cropland occurring after December 23, 1985." (p. 6)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged, and the definition of the term
“prior converted cropland” is outside the scope of this rule.

Virginia Association of Counties (Doc. #15175)

7.204 Under ([t][2]), "prior converted cropland” is excluded as a jurisdictional water. However,
the proposed rule also states that "for purposes of the Clean Water Act the final authority
regarding Clean Water Act jurisdiction remains with EPA." This statement seems to
suggest the "prior converted cropland” is excluded, but only until a determination is made
by EPA that identifies a significant nexus between "converted cropland™ and waters
clearly understood to be jurisdictional. To clarify this issue, VACo recommends that EPA
codify the longstanding meaning of "prior converted cropland” as found in 58 Fed. Reg.
45008, 45031 (Aug. 25, 1993).

Recommendation: The term prior converted cropland means areas that, prior to
December 23, 1985, were drained or otherwise manipulated for the purpose, or having
the effect, of making production of a commaodity crop possible.” (p. 3)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged, and the definition of the term
“prior converted cropland” is outside the scope of this rule.

Michigan Association of Conservation Districts (Doc. # 16583)

7.205 Prior Converted Cropland and Farmed Wetlands. The proposed rule states
"Notwithstanding the determination of an area's status as prior converted cropland by any
other federal agency, for the purposes of the Clean Water Act the final authority
regarding Clean Water Act jurisdiction remains with EPA". Prior Converted Cropland
(PCC) and Farmed Wetlands (FW) that are within agricultural fields and have been
actively farmed for generations could be deemed jurisdictional by the proposed rule.
Section 404 provides an exemption for normal farming, silviculture and ranching
activities for PCC and FW. However, section 402 does not provide a similar exemption
and normal farming practice. MACO recommends an agricultural exemption for PCC and
FW be developed under Section 402 that is parallel and consistent to what currently
exists in Section 404. This will reduce uncertainty for farmers and more clearly spell out
section 402 exemptions. (p. 2)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged, and the implementation of the
NPDES permitting program is outside the scope of this rule.
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Kerr Environmental Services Corp. (Doc. #7937.1)

7.206 1. Item (b)(2) Prior Converted Cropland. On August 25, 1993, the USEPA and
USACE published its regulations specifying that Prior Converted cropland were not
waters of the United States (Section 328.3(a)(8). The preamble, states at page 45032

“The amendment of the definition of waters of the United States in today’s rule
also codifies that agencies’ current policy of not regulating prior converted
cropland under Section 404 as reflected by Corps RGL 90-7. RGL 90-7,
moreover, eased the regulatory burden of the Section 404 program by excluding
prior converted cropland from coverage under this provision.”

Since this August 25, 1993 regulation, we have experienced strong and consistent
resistance by certain USACE Districts to ignore the application of RGL 90-7 in
evaluating Prior Converted cropland under the CWA and have been told that RGL 90-07
is no longer applicable at all, in any circumstances relative to CWA jurisdictional
determinations made by the USACE.

While USACE and USEPA may have believed it was unnecessary to include a reference
to RGL90-7 in the actual 1993 regulation, they have the opportunity to rectify that error
as the currently proposed wording for Prior Converted Cropland referencing EPAS
authority, has no reference to any standard. We recommend the paragraph on Prior
Converted cropland at 328.3(b)(2) be revised as follows (new language underlined):

Prior converted cropland. Notwithstanding the determination of an area'’s status as
prior converted cropland by any other Federal agency, for the purposes of the
Clean Water Act, the final authority regarding Clean Water Act jurisdiction
remains with the EPA and will rely on the procedures defined in RGL 90-7, and
then codified at 328.3(a)(8). (p. 2-3)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged, and the case-specific
implementation of the 404 permitting program is outside the scope of this rule.

Montana Wool Growers Association (Doc. #5843.1)

7.207 The Proposed Rule's exclusions imply that land features would be jurisdictional but for
the exclusion.

a. Section (b)(2) excludes "prior converted cropland,” implying that cropland would
normally be jurisdictional and any subsequent cropland conversions will be regulated.
If the Agencies intend to exclude only croplands that were previously converted from
wetlands, riparian areas, or floodplains the Proposed Rule should say so. [For a joint
agency memorandum from 1990 discussing prior converted cropland, see EPA,
Memorandum: Clean Water Act Section 404 Regulatory Program and Agricultural
Activities, http://water.epa.gov/lawsregs/guidance/wetlands/cwaag.cfm (May 3,
1990).] (p. 10)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.
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National Farmers Union (Doc. #6249)

7.208 The proposed rule also specifically continues the exclusion of prior converted cropland
from the definition of "waters of the United States" at section (b)(2). The proposed rule
and preamble’s direct confirmation of these matters provides clarity for the regulated
community. The agencies should provide further clarity for the regulated community on
this point by stating in the final rule, "This rule does not require a permit for any plowing
and planting activity that was legally conducted without a permit before this rule was
issued.” This language captures the intent of the agencies and provides the regulated
community with the certainty it needs to continue farming its existing planted acreage
without threat of new interference. (p. 10)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged. The rule does not affect the
exemptions provided in the Clean Water Act in Section 404(f)(1) (33 U.S.C. §
1344(f)(1)), which exempts many normal farming activities such as seeding,
harvesting, cultivating, soil and water conservation practices, and other activities
from the Section 404 permitting requirement.

Michigan Farm Bureau (Doc. #10196)

7.209 While the agencies emphasize the exclusion of prior converted cropland from CWA
regulation, the specific inclusion lacks clarity and certainty for landowners and farmers.
The EPA and USACE reserve final authority regarding CWA jurisdiction over an area’s
status as prior converted cropland, but fail to acknowledge the inconsistency with which
the agencies have considered prior converted croplands and applicable exclusions from
the CWA in the past, such as in New Hope Power Company, et al. v. United States Army
Corps of Engineers, No. 10-22777- CIV-Moore/Simonton, 2010 U.S. Dist. (S.D. Fla.
Sept. 28, 2010). In any proposed rule, EPA and USACE must clarify the exclusion of
prior converted cropland as well as assurance of consistent exclusion of those lands. (p.
8)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

Minnesota Agricultural Water Resource Center (Doc. #14284)

7.210 In agricultural settings, we recommend...Prior converted cropland should also be clearly
defined as always non-jurisdictional. (p. 2)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

California Association of Winegrape Growers (Doc. #14593)

7.211 1. Improper and Illegal Encroachment on Agriculture

The Proposed Rule states that it will not affect prior converted cropland, normal farming
practices, or irrigated agricultural return flows. Unfortunately, the tremendous
expansiveness of the general concept of “connectivity” as defined in the Connectivity
Report and the Proposed Rule’s Scientific Evidence in Appendix A opens vast new
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frontiers of ambiguity into which we fear various exceptions to the exceptions will
predictably creep.

In 1993, the Corps adopted a rule that established that agricultural lands that were
converted from wetlands prior to 1985 (“prior converted croplands™) were categorically
excluded from the definition of “the waters of the United States” and, therefore, were not
subject to regulation under Section 404 of the CWA, 33 U.S.C. § 1344. (See Final Rule,
Clean Water Act Regulatory Program, 58 Fed. Reg. 45,008 (Aug. 25, 1993) (“1993 Final
Rule”) (codified at 33 C.F.R. § 328.3(a)(8) (2009)). There are over 53 million acres of
prior converted cropland throughout the country. (See U.S. Department of Agriculture,
Natural Resources Conservation Service, RCA Issue Brief #8, “Wetlands Programs and
Partnerships,” (Jan. 1996), available at
http://www.nrcs.usda.gov/technical/rca/ib8text.html [“The Corps and EPA agreed to final
regulations ensuring that approximately 53 million acres of prior-converted cropland will
not be subject to wetland regulation.”]; U.S. Army Corps of Eng’rs, “Two Years of
Progress: Meeting Our Commitment for Wetlands Reform; Protecting America’s
Wetlands: A Fair, Flexible and Effective Approach August 1993 - August 1995,”
available at
http://www.usace.army.mil/CECW/Documents/cecwo/reg/materials/wetland_policy1995.
pdf [“To make the Federal wetlands program more consistent and predictable for farmers,
the Clinton Administration clarified that ‘prior converted croplands’ are not subject to
regulation under Section 404 of the Clean Water Act. Nearly 53 million acres of farm
land are covered by this action which exempted lands that no longer perform the wetlands
functions as they did in their natural condition.”].) Notwithstanding subsequent case
law"?® occurring after the adoption of this formal rule, the Corps continues to lack
jurisdiction over such lands and no jurisdictional determination or Corps permit is
required for their use. Thus, any attempt by the Proposed Rule to infringe about the “prior
converted cropland” exemption is improper and invalid. (p. 15-16)

Agency Response: See Section 7.2 summary response above. In the final rule, the
agencies have modified the definitions of “tributary” and “adjacent”. See Sections
IV.F and G of the preamble for a discussion of these terms.

American Soybean Association (Doc. #14610)

7.212 “Prior converted cropland” is another issue in which more questions are raised than
answered in the proposed rule. ASA appreciates the clarity provided in the “Questions
and Answers” document that clearly states that the existing exclusion from jurisdiction
for prior converted cropland is carried forward unchanged. However, sections of the
proposed rule state that, “Notwithstanding the determination of an area’s status as prior
converted cropland by any other Federal agency, for the purposes of the Clean Water Act
the final authority regarding Clean Water Act jurisdiction remains with EPA.” While the
Department of Agriculture makes the “prior converted” decision, jurisdiction under the
law is EPA’s. We understand that there is no history of EPA overturning a USDA “prior

126 Rapanos does not affect the conclusion that prior converted croplands are not subject to the Agencies” CWA
jurisdiction.
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converted” decision. Unfortunately, there is a great deal of unease among farmers that
past practice is no guarantee for the future. (p. 2)

Agency Response:  See Section 7.2 summary response above.

Great Plains Canola Association (Doc. #14725)

7.213 ... The Proposed Rule also states that prior converted cropland is not “waters of the
United States”, yet other sections of the rule state that “Notwithstanding the
determination of an area’s status as prior converted cropland by any other Federal
agency, for the purposes of the Clean Water Act the final authority regarding Clean
Water Act jurisdiction remains with EPA.” This contradiction is greatly concerning to
GPCA producers. (p. 2)

Agency Response: See Section 7.2 summary response above.

National Pork Producers Council (Doc. #15023)

7.214 We strongly recommend that the Agencies spell out what they believe prior-converted
cropland is and how they work with USDA in using the USDA PCC determinations. In
particular, we believe a discussion in the preamble of the final rule that details the long
relationship and history of coordination between the Agencies and USDA on the issue of
PCC determinations would help address any uncertainty pork producers or others in
agriculture have regarding the potential treatment of PCC under the proposed rule. In
particular, there should be a clear discussion of the number of occasions an NRCS PCC
determination has been overturned by the Agencies and the circumstances that existed
when that occurred. Additionally, in furtherance of the stated goal of providing clarity
and certainty to farmers, we strongly urge the Agencies to expressly define what they
consider PCC by simple reference to the current regulatory standards implementing the
provisions of the 1985 Food Security Act, set forth at Title 7, Part 12 of the Code of
Federal Regulations. (p. 22)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

North Carolina Farm Bureau Federation (Doc. #15078)

7.215 ...This rule states that PCC is not WOTUS. We support the exclusion of PCC. However,
we are concerned that there has been a resistance in recent years by some of the Agencies'
staff to honoring the existing exemption for PCC and an effort to narrow the existing
exemption. Promulgation of a new rule should not be taken as an opportunity to issue
new guidance that further narrows the exclusion of prior converted cropland from being
considered "waters of the US." (p. 16)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

US Dry Bean Council (Doc. #15256)

7.216 The Proposed Rule also states that prior converted cropland is not “waters of the United
States.” Yet other sections of the rule state that “Notwithstanding the determination of an
area’s status as prior converted cropland by any other Federal agency, for the purposes of
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the Clean Water Act the final authority regarding Clean Water Act jurisdiction remains
with EPA.” This contradiction is unacceptable for dry bean producers and we ask that

this be clarified to make it clear that prior converted cropland is not “waters of the United
States.” (p. 2)

Agency Response:  See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

Minnesota Soybean Growers Association (Doc. #15542)

7.217 While the definition of "prior converted cropland™ is unchanged in the proposed rule, it is
confusing and does not give regulatory certainty. Farmers and landowners that currently
have "prior converted croplands” are not given any assurance that the EPA will not use a
drastically different definition of this phrase than other federal agencies are already using.
There is no reason that the EPA could not define this language similar to other definitions
used by other federal agencies. The EPA would not be giving up any jurisdiction or
ceding their authority to another agency by having a similar definition. (p. 2)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

National Barley Growers Association (Doc. #15627)

7.218 Prior Converted Cropland. The Proposed Rule provides that prior converted cropland
falls outside the definition of “waters of the United States,” yet also states:
“[n]otwithstanding the determination of an area’s status as prior converted cropland by
any other Federal agency, for the purposes of the Clean Water Act, the final authority
regarding Clean Water Act jurisdiction remains with EPA.” This conflicting language
suggests that EPA and/or the Corps are trying to have it both ways. (p. 5)

Agency Response:  See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

US Canola Association (Doc. #16361)

7.219 The Proposed Rule also states that prior converted cropland is not “waters of the United
States.” Yet other sections of the rule state that “Notwithstanding the determination of an
area’s status as prior converted cropland by any other Federal agency, for the purposes of
the Clean Water Act the final authority regarding Clean Water Act jurisdiction remains
with EPA.” This contradiction is unacceptable for canola producers. (p. 2)

Agency Response: See Section 7.2 summary response above. The existing
exclusion for prior converted cropland is unchanged.

Department of Public Works, City of Chesapeake, Virginia (Doc. #5612.1)

7.220 1. The Rule states that there will be no change to the exclusion for prior converted
cropland; however, the exemption states that authority regarding CWA Jurisdiction for
prior converted cropland remains with the EPA. How will jurisdictional determinations
on prior converted cropland, including drainage ditches within the cropland be handled
by the EPA/Corps if the land use changes? In light of the February 2011 U.S. District
Court for Southern District of Florida's decision to deny the Corps' motion to alter the
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7.221

court's September 2010 decision in the New Hope Power Company and Okeelanta
Corporation v. U.S. Corps of Engineers and Stockton, 746 F. Surma 2d 1272 (S.D. Fla.
2010), how will the EPA/Corps process jurisdictional requests for prior converted
cropland that propose to change their land use? Will the applicant/owners be required to
coordinate directly with EPA for all jurisdictional determinations associated with prior
converted croplands that propose a change in land use? If case-specific analysis and
coordination with EPA is required for all prior converted croplands that propose to
change their land use, even in light of the New Hope v. Corps (Stockton) court decision,
this process may require more time and resources while providing less clarity, certainty
and predictability for the regulated community. (p. 5-6)

Agency Response: See Section 7.2 summary response above. In the final rule, the
agencies have modified the definitions of “tributary” and “neighboring”. See
Sections IV.F, IV.G, and IV.I of the preamble for a discussion of these terms and the
ditch exclusions.

5. The Rule states that ephemeral features located on agricultural lands that do not
possess a bed and banks are not tributaries, even though they may contribute flow during
some rain events. The City of Chesapeake supports this position on agricultural ditches,
but how will ephemeral, intermittent and/or perennial ditches that may contain a bed and
bank and contribute flow to a TNW during rain events be assessed on prior-converted
croplands? Since prior-converted croplands are exempt to regulatory oversight under the
CWA, will all agricultural ditches, no matter their hydrologic regime or geomorphic
nature also be exempt to regulatory oversight under the CWA? Furthermore, the Rule
only exempts ephemeral ditches located on agricultural lands, and all ephemeral features
including, but not limited to ditches, dry swales, dry detention ponds and rain gardens,
which may contribute flow during rain events should not be categorized as WOUS under
the proposed Rule. (p. 6)

Agency Response: See Section 7.2 summary response above. In the final rule, the
agencies have modified the exclusions for ditches. See Section IV.I of the the
preamble for the discussion regarding the ditch exclusions.

Caloosahatchee River Citizen’s Association (Doc. #4711.2)

7.222

Categorical Exclusion of Non-Point Pollution Sources

Agricultural Stormwater and Irrigation Return— Crop Production. American
agriculture has become highly productive in its dependency on water-soluble chemicals --
fertilizers, pesticides, and herbicides. Thousands of jobs in Southwest Florida depend on
this productive agriculture. Yet one consequence of the use of water-soluble chemicals in
crop production is the run-off, in sheetflow or in watercourses, of agricultural chemicals
that were not taken up by the crops in the field. Commonly in Southwest Florida,
quantities of nutrients such as nitrogen and phosphorus, pesticides such as chlorpyrfos
from citrus production and carbofuran from sugar production, and herbicides such as
glyphosate from turfgrass sod production and atrazine from sugar production are found in
our waters. Yet the presence of these nutrient and chemical pollutants that originate in
cropland agriculture are categorically untouchable due to the exclusion of agricultural
stormwater and irrigation water return.
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In an egregious example of the effect of water-borne agricultural chemicals, the USGS
has found atrazine in Southwest Florida waters. Low concentrations of atrazine cause a
variety of adverse effects in fish, including reduced sperm production, disruptions of
normal behavior, kidney damage, and decreased ability to withstand warm temperatures.
The hormone systems of both amphibians and alligators are disrupted by atrazine.
Atrazine also stimulates fungi that cause plant diseases, including the common root rot
Fusarium.

Atrazine can damage natural communities. For example, in a pond community, atrazine
(at a concentration of 20 parts per billion) caused reductions in populations of aquatic
plants, aquatic insects, and the fish that feed on them. Despite the demonstrated effects of
atrazine, it continues to pollute our surface waters and aquifers.

Agricultural Stormwater — Animal Production. The beef industry is an essential part
of Southwest Florida agriculture in jobs and revenues. However, surface run-off from
pastures is a major source of nitrate, ammonia, phosphorus, and cryptosporidium in our
surface waters and aquifers. The effect of high nutrient content in the Caloosahatchee
River has been the seasonal growth of mircroalgae. The turbidity caused by this algae
reduces the light penetration to submerged vascular aquatic vegetation, killing off
vegetation essential to life cycles of shrimp, crabs, sport fishes, and forage fishes. Yet the
presence of these nutrient pollutants that originate in animal agriculture is categorically
untouchable due to the exclusion of agricultural stormwater. (p. 2-3)

Agency Response: Implementation of the NPDES permitting program or sources
nonpoint source pollution are outside the scope of this rulemaking.

Citizens Committee to Complete the Refuge (Doc. #14738)

7.223 Prior converted croplands:

The preamble to the proposed rule states, "Waters and features that are determined to be
excluded under section (b) of the proposed rule will not be jurisdictional under any of the
categories in the proposed rule under section (a). There is no recapture provision for
these excluded waters in the proposal.” [emphasis added]

Prior converted croplands are listed under section (b), with the proviso "Notwithstanding
the determination of an area's status as prior converted cropland by any other Federal
agency, for the purposes of the Clean Water Act the final authority regarding Clean
Water Act jurisdiction remains with EPA." Please clarify what this means with respect to
prior converted croplands determinations. Does this mean EPA will review all PCC
determinations to determine if these wetlands still possess wetlands functions and values?

EPA and the Corps have not adequately demonstrated their presumption that prior
converted croplands do not possess valuable wetlands functions and values, nor have the
agencies adequately demonstrated that these areas could not be fully restored to
functional and valuable wetlands in the absence of agricultural manipulation. We strongly
object to prior converted croplands being placed under section (b) of the proposed rule
and classified as areas that have no recapture provision.

A common misconception is that lands identified/certified by the Natural Resources
Conservation Service (NRCS) as Prior Converted Croplands have been sufficiently
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altered to permanently remove wetland characteristics and in particular, the hydrology
required to maintain wetland functions and values. The designation Prior Converted
Croplands is a regulatory construct for the purposes of implementing the "swampbuster"
provisions of the Food Security Act (FSA) and does not reflect the ecological functions
or values of these lands.

Votteler and Muir*?” observed:

Clinton's proposals relaxed some of the current restrictions on agricultural effects
on wetlands and increased funding for incentives to preserve and restore wetlands
on agricultural lands. The administrative policy excluded 53 million acres of
"prior converted croplands” from regulation as wetlands... [emphasis added]

And Ruffolo™® also referred to changes implemented by the Clinton Administration:

7.224 ...It also made the Soil Conservation Service, in the Department of
Agriculture, responsible for wetland jurisdictional determinations on agricultural
lands under both the Clean Water Act and the "Swampbuster" program (the Food
Security Act). The administration also excluded "prior converted croplands™ from
regulation. This exemption excluded from regulation vast tracts of wetlands that
had been drained and converted to agricultural use prior to 1985. [emphasis
added]

Prior Converted Croplands are defined in the 5th Edition of the National Food Security
Act Manual (NFSAM) in the following manner:

A. Definition

(1) Prior converted cropland (PC) is a converted wetland where the conversion
occurred before December 23, 1985; an agricultural commodity had been
produced at least once before December 23, 1985; and as of December 23, 1985,
the area was capable of producing an agricultural commaodity (i.e., did not support
woody vegetation and was sufficiently drained to support production of an
agricultural commaodity). The conversion could include draining, dredging, filling,
leveling, or otherwise manipulating (including the removal of woody vegetation
or any activity that results in impairing or reducing the flow and circulation of
water) the wetland area. In addition, PC meets the following hydrologic criteria:

(i) If the area is not a pothole, playa, or pocosin, inundation is less than 15
consecutive days during the growing season or 10 percent of the growing season,
whichever is less, in most years (50 percent change or more).

(ii) If the area is a pothole, playa, or pocosin, inundation is less that 7 consecutive
days and saturation is less than 14 consecutive days during the growing season in
most years (50 percent chance or more). [emphasis added]

127 \/otteler, Todd H. and Thomas A. Muir. "Wetland Management and Research - Wetland Protection Legislation."
National Water Summary on Wetland Resources. United States Geological Survey Water Supply Paper 2425.
http://water.usgs.gov/nwsum/WSP2425/legislation.html.
128 H

Ibid.
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The definition clearly labels PCCs "wetlands.” The determining factor in whether a
hydrologically modified (prior to December 23, 1985) wetland is regulated or not, is that
of ponding. Is the (hydrologically modified) wetland inundated (ponded) for less than 15
consecutive days? If so (unless it is a pothole, playa, or pocosin), it isa PCC and not
regulated, even if there is saturation of soils to the surface.

In response to the question "Why regulate PCC wetlands?" the Washington State
Department of Ecology asserts:

The original assumption behind exempting PCC wetlands from federal regulation
was the belief that these wetlands had been so altered they no longer provided
important wetland functions. However, PCC wetlands in Washington perform
many of the same important environmental functions as other wetlands, including
recharging streams and aquifers, storing flood waters, filtering pollutants from
water and providing wildlife habitat. [emphasis added]

|129

The National Research Council™~ observes (p. 159):

One potential concern, however, is that agricultural wetlands will begin to diverge
as separate from those regulated by USACE and EPA. This divergence could be
fostered by maintenance of separate delineation manuals for agricultural and
nonagricultural wetlands. Several major differences based on policy rather than
science are already apparent. [emphasis added]

And, recommends for "Especially Controversial Wetlands™ (p. 167):

Wetlands on agricultural lands should not be regulated differently from other
wetlands. These wetlands may have many of the same attributes as do other
wetlands, including maintenance of water quality, and there is no scientific basis
for delineating them under definitions or federal manuals different from those
applicable to other wetlands. [emphasis added]

...Wetlands in agricultural settings can enhance runoff water quality...
Sheldon, et al,**° asserts:

...However, many wetlands meeting the criteria for PCC would still be expected
to provide important functions, given that the criteria for being designated "Prior
Converted" require only that the wetland has been manipulated for production of
commodity crops since 1985 and does not pond for more than 14 consecutive
days during the growing season.

...In addition, the authors of Volume I have documented significant water quality
and quantity functions provided by PCCs in projects reviewed and permitted by
the Department of Ecology (This data has not been published). [emphasis added]

129 National Research Council. "Wetlands: Characteristics and Boundaries." National Academy Press. Washington
D.C. 1995.

130 Sheldon, Dyanne, Tom Hruby Ph.D., Patricia Johnson, Kim Harper, Andy McMillan, Teri Granger, Stephen
Stanley, Erik Stockdale. "Wetlands in Washington State VVolume 1: A Synthesis of the Science.” Ecology
Publication #05-06-006. Department of Ecology Publications Distribution Office.
http://www.ecy.wa.gov/biblio/0506006.html.
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There is a need for protection and recapture of areas certified as PCC. PCC wetlands
receive no protection under the FSA. Thousands of acres of wetlands could be at risk
from actions that reduce or impair the reach, flow or circulation of these wetlands.

According to a "Wetland Fact Sheet - Prior Converted Cropland™ published by the
Vermont NRCS*:

Areas that qualify as Prior Converted Cropland (PC) are exempt from the
Swampbuster provision of the Farm Bill. These areas can be further drained,
cropped or manipulated without loss of eligibility for USDA program benefits.
[emphasis added]

Once determined PCC, the wetland is forever considered PCC. Despite the fact that other
categories of wetlands on agricultural lands are considered "abandoned" following the
cessation for five consecutive years of management or maintenance, "PC lands will not
be considered abandoned under the Food Security Act."**

The NFSAM does state:

This definition of abandonment is applicable only for compliance with the Food
Security Act. Regulations governing the Clean Water Act may provide different or
additional criteria for abandonment, particularly with regard to PC areas.
Participants who are planning to abandon PC areas should be advised to discuss
their plans with the COE before proceeding. [emphasis added]

The February 25, 2005 Memorandum to the Field issued jointly by USDA-NRCS and the
USACE provides the following guidance regarding PCCs:

Prior-Converted Cropland. Prior-converted cropland (PC) is identified for the
purpose of implementing the FSA, and refers to wetlands that were converted
from a non-agricultural use to cropland prior to December 23, 1985. While a PC
area may meet the wetland hydrology criterion, production of an agricultural
commodity or maintenance or improvement of drainage systems on the PC area,
is exempt from the swampbuster provisions. A certified PC determination made
by NRCS remains valid as long as the area is devoted to an agricultural use. If the
land changes to a nonagricultural use, the PC determination is no longer
applicable and a new wetland determination is required for CWA purposes.
Specific guidance will be provided by the Corps in the near future addressing how
the Corps will treat PC designations for land that changes from agricultural to
non-agricultural use. [emphasis added]

This language explicitly states that PCC determinations and exemptions remain valid
only as long as the land is in agricultural use. However, the specific guidance promised
has yet to be provided by EPA or the Corps. Conversion of agricultural lands to
development is an ever present threat in California. The potential loophole afforded by
non-regulation of PCC wetlands must be avoided in the WRAPP. We are aware of

31 \Vermont NRCS. "Wetland Fact Sheet - Prior Converted Cropland.
http://www.vt.nrcs.usda.gov/programs/Wetland _Compliance/Wetland%20Fact%20Sheet%20-
%20Prior%20Converted%20Cropland.htm.

132 NRCS. National Food Security Act Manual. M_180_NSFAM_514 D, Fifth Edition, November 2010.
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situations where landowners/developers have attempted to utilize PCC determinations to
preclude Clean Water Act regulation of wetlands.

The proposed rule must not exempt conversion of PCC wetlands to non-agricultural uses
and as stated above, must not exempt activities that would reduce or impair the reach,
flow of circulation of waters of the U.S. similar to the existing agricultural exemptions.
The intent is not to regulate historic and ongoing farming operations, but to regulate any
change in use that will result in the conversion of wetland areas to uplands. Changes in
use could encompass proposals to remove the agricultural wetlands from farming for the
purposes of development, but could also include changes in farming to crops that require
drier soils. The latter is especially of concern, as we are aware of several instances in the
San Francisco Bay Area where landowners brought in fill or deep ripped soils (e.g.
Borden Ranch) under the guise of "normal farming operations™ on lands where we were
aware of future development proposals. The proposed rule should not include loopholes
that would allow the unregulated conversion of wetlands to uplands.

Every five to seven years agricultural policies are evaluated and reauthorized or modified
by U.S. lawmakers through the Farm Bill authorization process. As can be observed by
the recent 2014 Farm Bill, the process is highly politicized and not without controversy.
EPA must not merely adopt NRCS's definition of PCC wetlands, as that definition is
vulnerable to changes in definition or conditions with each Farm Bill reauthorization. As
an example, PCC wetlands were originally considered abandoned if they were not
cropped for five years. This policy was drastically altered with the 1996 Farm Bill, which
stated PCC wetlands will not be considered abandoned under the FSA. Once a wetland is
identified PCC, that designation (and exemption from regulation) lasts forever, as long as
the lands are used for the production of food, forage or fiber, and so long as alterations of
PCC wetlands do not alter the hydrology of nearby wetlands. We have already discussed
the need for the incorporation of a recapture clause to prevent the unregulated drainage
and conversion of these wetlands under the guise of normal farming operations. EPA
must ensure its policies are well defined and protective of waters of the state. EPA must
ensure its policies will not inadvertently be altered by changes adopted by an outside
agency - especially one that does not have protection of waters of the state as its primary
charge. To do anything less would be abrogating the EPA's responsibilities under the
CWA.

No inventory of PCC determinations is available, thus it is impossible to determine how
many thousands of acres of wetlands may be at risk.

Crumpton et al** observed:

Lack of public information on cropped wetlands: Because USDA does not make
the data public, very little information about cropped wetlands is available.
USDA, the Corps, EPA and the Interior Department coordinated wetland
protection under a 1994 interagency agreement. USDA confidentiality, however,
was one reason that agreement terminated. It is essential that these data be made

133 Crumpton, William, Arnold van der Valk, Will Hoyer, David Osterberg. "Wetland Restoration in lowa
Challenges and Opportunities.”" The lowa Policy Project. May 2012. www.lowaPolicyProject.org.
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public in order to assess the policy implications of various alternatives for dealing
with cropped wetlands.

Without such information, it is impossible for EPA and the Corps to determine the
environmental impacts of providing a recapture clause for PCC wetlands.

On February 28, 2005, the NRCS provided rationale for withdrawing from the 1994
Memorandum of Agreement (Ag MOA)™**. Of note are the following:

The 2002 amendments prohibit NRCS from sharing confidential producer
information to agencies outside USDA. This makes it illegal for NRCS to provide
wetlands delineations and determinations to the COE and EPA for CWA
permitting and enforcement.

1996 amendments eliminated the concept of "abandonment™ for prior converted
(PC) cropland. As a result, land may be considered non-wetland for Swampbuster
purposes, and wetland for CWA purposes...

The MOA states that NRCS wetland determinations shall not be revised without
interagency coordination. However, NRCS is required to comply with the decision of the
USDA National Appeals Division, which may overturn a previous wetland determination
without coordination among the agencies.

Per the MOA, NRCS agreed to conduct wetland determinations on agricultural land for
the purpose of obtaining a CWA permit. Regulations at 7 C.F.R. §12.30 state that
NRCS's responsibilities regarding wetlands extend only to implementing the wetland
conservation provisions of the FSA. [emphasis added]

Clearly, NRCS cannot comply with the spirit and intent of the 1994 MOA. The FSA fails
to provide any regulatory protection of wetlands identified as prior converted croplands.
It has been nine years since the NRCS and the Corps withdrew from the Ag MOA and
there is yet to be any specific guidance regarding recapture of PCC wetlands.

In conclusion, with the exceptions noted above, we support the proposed definition of
"waters of the U.S." We believe ample scientific documentation exists to support the
proposed rule. We encourage EPA to adopt the recommendations put forth in the SAB
letter dated September 30, 2014. (p. 4-8)

Agency Response:  See Section 7.2 summary response above.

Stormwater Management Commission, Lake County, lllinois (Doc. #15381)

7.225 We acknowledge and support the proposed exemptions for agricultural lands and the
specific exclusion of prior-converted cropland from regulation as WOUS in §328.3(b)(2).

(p. 2)
Agency Response: Comment noted.

3% NRCS. "Guidance on Conducting Wetland Determinations for the Food Security Act and Section 404 of the
Clean Water Act." http://www.nrcs.usda.gov/Internet/FSE_ DOCUMENTS/nrcs143 007868.pdf.

164


http://www.nrcs.usda.gov/Internet/FSE_DOCUMENTS/nrcs143_007868.pdf

Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Wetland Science Applications, Inc. (Doc. #4958)

7.226 | agree with placing the exceptions at 33 CFR 328(b) into the rule with the following
exceptions:

1. Regarding (2) prior converted, the 5-year abandonment provision should be
specifically included to avoid parochial efforts similar to that adjudicated in the New
Hope case;... (p. 1)

Agency Response:  See Section 7.2 summary response above.

7.3. ADDITIONAL PROPOSED EXCLUSIONS

Summary Response

The Agencies have historically indicated that a number of features are not considered Waters of
the United States under the Clean Water Act, but only the exclusions for waste treatment systems
and prior converted cropland were found in the rule itself. In the proposed and final rule the
agencies add exclusions for waters and features previously identified as generally exempt in
preamble language from Federal Register notices by the Corps on November 13, 1986, and by
EPA on June 6, 1988. The agencies also add exclusions for groundwater and erosional features,
as well as exclusions for some waters that were identified in public comments as possibly being
found jurisdictional under proposed rule language where this was never the agencies’ intent, such
as stormwater control features constructed in dry land to convey, treat, or store stormwater, and
cooling ponds that are created in dry land. These exclusions generally reflect current agencies’
practice, and their inclusion in the rule as specifically excluded furthers the agencies’ goal of
providing greater clarity over what waters are and are not protected under the CWA. This is the
first time these exclusions have been established by rule.

Because questions about permitting sometimes arise, it may be helpful for the agencies to clarify
that exemptions and exclusions are not the same. Where something is excluded from the
definition of waters of the US, a water or feature meeting the definition of that exclusion is not
itself a jurisdictional water under the Clean Water Act. Examples of such exclusions include
prior converted cropland and waste treatment systems. However, even where a water is clearly
identified as a water of the US, in some cases there are statutory or regulatory permitting
exemptions that allow certain activities to occur in jurisdictional waters with no need for a
permit. Examples of such permitting exemptions include normal farming, silviculture, and
ranching practices and construction and maintenance of farm or stock ponds or irrigation ditches.

The final rule establishes exclusions from the definition of waters of the US for artificially
irrigated areas that would revert to dry land should application of water to that area cease;
artificial lakes and ponds created in dry land and used primarily for uses such as stock watering,
irrigation, settling basins, rice growing, or cooling ponds; artificial reflecting pools or swimming
pools created in dry land; small ornamental waters created in dry land; water-filled depressions
created in dry land incidental to mining or construction activity, including pits excavated for
obtaining fill, sand, or gravel that fill with water; erosional features, including gullies, rills, and
other ephemeral features that do not meet the definition of tributary, non-wetland swales, and
lawfully constructed grassed waterways; and puddles. The agencies also exclude groundwater,
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erosional features including gullies and rills, and non-wetland swales. Comments relating to all
of these issues are discussed in more detail in subsections of 7.3 and in individual comments
below.

Specific Comments

Virginia Department of Transportation (Doc. #12756)

7.227 Information contained on p. 22263, first column, paragraphs 7(b)(5)(ii)-(iv),
unnecessarily complicates the exclusions from the definition of WOUS. These sections
should be rewritten as one exclusion, stating that artificial lakes, ponds or pools created
by excavating and/or diking dry land are not WOUS. (p. 6)

Agency Response: The agencies disagree that the organization of the exclusions is
unnecessarily complicated and are not making this change.

Ohio Department of Natural Resources et al. (Doc. #15421)

7.228 328.3(b)(5)(ii) Diked/excavated farm ponds, 3283(b)(5)(1ii) Reflection pools, swimming
pools, 328.3(b)(5)(iv) Ornamental ponds

It should be clarified in the federal register discussion that these types of areas would not
be considered jurisdictional waters of the U.S. even if they have outflow. For example, if
an artificial pond was created by excavation and intercepted groundwater, and the
resulting pond then possessed a discharge (either ephemeral, intermittent, or perennial),
the pond itself would not be considered jurisdictional even though it connects to a water
of the U.S. Presumably the new water created from the discharge of the pond would be
considered a ditch, and would only be considered jurisdictional if it possessed perennial
flow. Please confirm this assumption. (p. 6)

Agency Response: The agencies are clear that waters listed as excluded in
paragraph (b) cannot be brought into jurisdiction under other parts of the rule.
Where exempted features such as pools and ponds listed in paragraph (b) are
connected to jurisdictional waters through outfalls, such outfalls could be
considered ditches and treated as such under the rule but this is dependent on the
facts of a particular situation. Under prior policies the agencies could determine
that a particular feature generally considered nonjurisdictional was a “water of the
United States.” The agencies do not retain that authority for features excluded
under the rule.

Scott County Soil and Water Conservation District, lllinois (Doc. #8410)

7.229 1t must not affect areas previously excluded from federal jurisdiction, including prior
converted cropland, artificially irrigated areas that would revert to upland if irrigation
stops; artificial lakes or ponds created by excavating and/or diking dry land and used for
purposes; purposes such as rice growing, stock watering, or irrigation; artificial
ornamental waters created for primarily aesthetic reasons; water-filled depressions
created as a result of construction activity; pits excavated in upland for fill, sand, or
gravel; and waste treatment systems (including treatment ponds or lagoons). (p. 2)
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Agency Response: The agencies are, for the instances mentioned above, reflecting
current practice in the exclusions now written into the rule.

Ames Construction, Inc. (Doc. #17045)

7.230 ...with this proposed rule, the agencies are effectively shifting the burden to the regulated
community to prove the application of the limited and ambiguous exclusions on a case-
by-case basis. This point is particularly prominent with regard to the exclusions for
‘water-filled depressions incidental to construction activity' and 'water-filled depressions
excavated on dry land for the purposes of obtaining sand and gravel.' Old maps and aerial
photos may be the only sources available to identify historic conditions in order to
resolve third-party allegations of violations of federal CWA laws; however, these tools
often lack the level of resolution required to make a proper determination. It will
ultimately be up to the regulated community to provide compelling evidence that an
uneven surface area on the land (i.e., man-made wet area) first came about during
construction activity, or face complicated and layered reviews, costly penalties or even
citizen suits. (p. 2)

Agency Response: The agencies are formalizing existing exemptions in rule
language and expect no difference in implementation for the issues discussed in the
comment. It remains the government’s burden to demonstrate a particular water is
a “water of the United States.”

Richland Communities (Doc. #18793)

7.231 Richland supports the policy decision to exclude rice growing areas from the definition of
"waters of the United States™ under the Clean Water Act. Richland is concerned,
however, that the language in this provision is unclear and incomplete. As such, the
language creates the potential that areas dedicated to rice growing could inappropriately
be deemed jurisdictional despite the clear policy intent of the agencies that such areas be
excluded as a matter of law.

For the reasons explained below, Richland requests that the exclusion for "rice growing"
be moved from the second bulleted item listed above involving "artificial lakes or ponds"
(79 Fed. Reg. 22263, section (b)(5)(ii)) to the first item encompassing “artificially
irrigated areas" (79 Fed. Reg. 22263, section (b)(5)(i)). In addition, language should be
added to ensure that the exclusion applies to any areas whose topography lawfully was
altered for rice growing prior to the enactment of the Clean Water Act and its regulations,
and that the exclusion will apply prospectively to rice growing areas that may change to
some other crop or usage.

Specifically, Richland recommends the following changes (shown in italics and strikeout)
to the text of these two elements of section (b) of the proposed rule excluding specified
features from the definition of "waters of the United States":

o Artificially irrigated areas, including rice growing areas, that would revert to
upland should application of irrigation water to that area cease. The exclusion for
rice growing areas includes any areas whose topography lawfully was graded,
diked or otherwise altered for rice growing prior to the enactment of the Clean
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7.232

7.233

Water Act and its regulations, and applies prospectively to rice growing areas
that may change to some other crop or usage.

e Artificial lakes or ponds created by excavating and/or diking dry land and used
exclusively for such purposes as stock watering, irrigation, and settling basins--e¢

rice-growing. (p. 2)
Agency Response: The agencies maintain current policy in the final rule language
and the agencies believe this suggestion would alter and expand current practice

without sufficient reasons to do so. In all cases in order to be excluded a feature
must meet the definitions in paragraph (b). See also the summary response at 7.3.2.

The agencies' proposed rule appropriately recognizes this historically unique aspect of
rice cultivation. As the preamble to the proposed rule states, the agencies propose, for the
first time, to exclude by rule certain waters and features over which the agencies have, as
a policy matter, generally not asserted jurisdiction in the past. The express exclusion for
"rice growing" clearly means that the agencies do not intend for lands used for rice
production to be considered "waters of the United States” for Clean Water Act purposes,
even if they would otherwise satisfy the regulatory definition. (79 Fed. Reg. 22217-
22219, 22263.)

This is an important addition to the proposed rule. But unless the wording of this
provision is expanded and clarified as Richland suggests, the intent and goals underlying
the exclusion risk becoming diluted and misapplied in practice. (p. 3)

Agency Response:  See response above.

The Term "Dry Land" Is Problematic in the Unigue Context of Rice Growing

As noted above, the exclusion for "rice growing™ is embedded in an element of section
(b) of the proposed rule that would exclude "artificial lakes and ponds created by
excavating and/or diking dry land.” The term "dry land" in connection with rice growing
leaves open the troubling possibility that an entire parcel of land in rice production could
be deemed jurisdictional by a future regulator if some small part of the parcel was
wetland prior to conversion.

This is no small potential problem. California is the second largest producer of rice in the
United States, contributing about one quarter of the nation's rice yield. According to
historic data, in California's Central Valley, which is a primary production area, only a
very small percentage of active rice production areas would have been converted entirely
in dry uplands. (ECORP 2014). Thus, the exclusion should be changed to acknowledge
the unique nature of rice farming and to reflect that lands of any type that have been
excavated, diked, or otherwise converted for rice farming purposes are excluded from
jurisdiction.

Moving the exclusion for rice growing from (b)(5)(ii) to (b)(5)(i) of the proposed rule, as
Richland urges, would help to resolve this problem by removing the requirement that the
rice growing area was created in "dry land." Without this change to the text of this
provision, a strong risk exists that the exclusion could be applied too narrowly or not at
all in some cases - despite the clear intent that the proposed rule broadly and definitively
exclude rice lands.
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This change makes sense because rice growing areas are more akin to "artificially
irrigated lands™ than to "artificial lakes or ponds™ used for such purposes as "stock
watering" and "settling basins.” If the rice growing provision is left where it is in the rule,
it could mistakenly be read to apply only when "artificial ponds and lakes" are present,
i.e., only when a rice field is inundated. This is an important consideration because the
waters used to flood rice fields are regularly drained due to cultivation practices. They
may also be drained for economic reasons such as fallowing during droughts or
conversion to other crops or other uses. Property owners - here, rice farmers - deserve the
assurance that their lands will not fall in and out of jurisdiction or be subject to capricious
case-by-case jurisdictional determinations. Making this simple change to the language of
the proposed rule will provide greater certainty to regulators and to land owners by
helping to ensure that these lands retain their nonjurisdictional status. (p. 3-4)

Agency Response:  See response above. In addition, in the exclusion for artificial
lakes or ponds, the agencies have changed “exclusively” to “primarily” in describing
the uses. Artificial lakes and ponds are often not used exclusively for one purpose
and can have other beneficial purposes, such as animal habitat, water retention or
recreation. The change to the exclusion reflects Agency practice and ensures that
waters the agencies have historically not treated as jurisdictional do not become so
because of another incidental beneficial use.

The Historic Use of a Site Should Be Considered

The changes in wording that Richland recommends would take into account the historic
use of sites and the fact that conversion to rice growing, in many instances, lawfully
occurred prior to the enactment of the federal Clean Water Act and its regulations in
areas where wetlands once existed. (See discussion above.) The language should make
clear that areas converted to uplands for rice growing purposes prior to the Act's passage
should fall within the jurisdictional exclusion as a matter of law. This additional language
would be in harmony with the longstanding principle that laws and their regulations are
not retroactive in application. (Hughes Aircraft Co. v. U.S. (1997) 520 U.S. 939, 946
[presumption against retroactive legislation "is deeply rooted in our jurisprudence];
Golden Gate Audubon Society, Inc. v. U.S. Army Corps of Engineers (N.D. Cal. 1988)
717 F.Supp. 1417, 1421-1422 [Corps could find that dry land was a site's normal
circumstance because site was transformed into dry land by 1975 and regulatory
definition does not retroactively extend jurisdiction].)

Such additional clarifying language also would be in harmony with the well-established
principle that the Clean Water Act does not regulate areas that were historically graded
out of wetlands and into uplands. Under a frequently cited distinction, the U.S. Army
Corps of Engineers has recognized that wetlands may be altered in a legitimate and
permanent manner (construction of levees or placement of drainage tiles, for example)
that eliminate an area's wetland properties, thereby removing the area from jurisdiction
under Section 404 of the Clean Water Act (33 U.S.C. § 1344). In contrast, lands where
individuals engage in ongoing management or removal of hydrophytic vegetation or
wetland hydrology to deliberately evade Section 404 regulatory requirements could come
under Section 404 jurisdiction. (See, e.g. Regulatory Guidance Letter 90-07, Paragraph 4;
42 Fed. Reg. 37128 [preamble to regulatory definition of "wetlands" responds to
"situations in which an individual would attempt to eliminate the permit review
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requirements of Section 404 by destroying the aquatic vegetation"]; Army Corps of
Engineers Wetlands Delineation Manual, January 1987, p. 73 ["Unauthorized
activities"].)

This practical distinction recognizes that lands that have experienced one-time structural-
type changes to topography that permanently alter a site's hydrology should not be
regulated as long as the changes were conducted lawfully prior to the Clean Water Act's
enactment. Rice lands that have been graded and diked to facilitate the inundation
necessary for cultivation fall squarely under this rubric. (p. 4-5)

Agency Response: The agencies discuss the exclusion for rice fields that were
constructed by excavating or diking dry land in the summary response to 7.3.2
below. This exclusion does not apply to cases where rice fields were created in
wetlands. The agencies agree that waters and wetlands that were lawfully converted
to dry land are no longer “waters of the United States” under the CWA. However,
consistent with current practice, where the rice field was created in a wetland and
retains wetlands characteristics, it may be considered jurisdictional where it meets
the definitions in pagragraph (a). In such cases, of course, permitting exemptions
for normal farming activities would apply.

Water Law (Doc. #13053)

7.235 ...we recommend that there be a categorical exemption given to all artificial lakes and
ponds, artificial water features, ornamental waters, swimming pools, and water filled
depressions constructed within upland or dry land regardless of use or size. (p. 11)

Agency Response:  The final rule clarifies exclusions for these features.

Coalition of Renewable Energy Landowner Associations (Doc. #14626)

7.236 With respect to the exemption for artificial and man-made structures such as upland
ditches, lakes, stock ponds, small ornamental waters, water filled depressions created
incidental to construction activity, and subsurface drainage systems, it is unclear as to
what is available remedies that would prevent these exemptions from becoming “non-
exempt” as illustrated before with the “gullies”. What is to pre-vent a depression, swale,
rice pond or artificial lake or pool from being having its status changed to a wetland or
“other waters” if/they are not maintained and/or remediated in a timely and regular
fashion for the designated purposes listed in the exemption? Is a requirement for concrete
of fabric lining necessitated to keep stock ponds and depressions from becoming an
“other water” In some areas, concrete lined stormwater channels are considered “Waters
of the United States” We are not convinced that any exemption cannot at a future
juncture become jurisdictional as a tributary, other water or wetland without detailed
clarification. (p. 7)

Agency Response: So long as a feature meets the definitions under paragraph (b),
it is excluded and is not subject to jurisdiction.

Pennsylvania Independent Oil and Gas Association (Doc. #15167)

7.237 Exclusions — The exclusions to the definition of "waters of the United States" are very
specific and. seemingly arbitrary. PIOGA asks that the exclusions for (1) "artificial lakes
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or ponds created by excavating and/or diking dry land and used exclusively for such
purposes as stock watering, irrigation, settling basins or rice growing™ and (2) "artificial
reflecting pools or swimming pools created by excavating and/or diking dry land" be
expanded to include other types of ponds excavated in dry land, including impoundments
and stormwater ponds. (p. 17)

Agency Response: In the exclusion for artificial lakes or ponds, the agencies have
changed “exclusively” to “primarily” in describing the uses. Artificial lakes and
ponds are often not used exclusively for one purpose and can have other beneficial
purposes, such as animal habitat, water retention or recreation. The change to the
exclusion reflects Agency practice and ensures that waters the agencies have
historically not treated as jurisdictional do not become so because of another
incidental beneficial use. The agencies have also added cooling ponds to the list of
uses in the rule. The list of uses has always been illustrative rather than exhaustive,
and this addition responds to many requests to clarify that cooling ponds created in
dry land are excluded. Because of public comments, the agencies now identify
stormwater ponds excavated in dry land as excluded under paragraph (b).
However, impoundments of waters of the US have historically been and continue to
be jurisdictional under the rule.

Ducks Unlimited (Doc. #11014)

7.238

G. Waters that are not “Waters of the United States™:

We agree with the inclusion of the expanded list of waters that would be explicitly
excluded from jurisdiction. As the agencies well know, this proposed rule has been
controversial, to a large extent because of confusion about which waters would be
excluded and which could have jurisdiction restored (again, recognizing the overarching
fact that the proposed rule will cover significantly fewer waters than are jurisdictional
under the existing regulations). Much of the expressed concern and confusion has
stemmed from within the agricultural community. Codification of the agricultural and
other exclusions, direct and clear communications about them, and follow up
administration of the rule that is fully consistent with those communications on a
nationwide basis, will go a long way toward increasing certainty and predictability on the
part of farmers, ranchers, and other landowners.

In addition, given the concerns that are often raised about small, inconsequential (from
the perspective of affecting “waters of the U.S.””) water bodies, we believe it is also
important and useful for the agencies to have taken the step of explicitly listing a number
of exclusions relevant to those concerns, e.g., gullies, rills, non-wetland swales, small
ornamental waters, and water-filled depressions incidental to construction activity,
among others. Expressly making all of these kinds of waters non-jurisdictional by rule
will help convey clarity and address many of the concerns of important segments of the
landowning public and, in particular, the farming and ranching communities. (p. 34-35)

Agency Response: The agencies have finalized all exemptions described above
from the proposed rule into the final rule, and hope this clarity will address
concerns of the farming and ranching communities.
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Defenders of Wildlife and Patagonia Area Resource Alliance (Doc. #16394)

7.239 1I. Defenders Objects to the Agencies’ Proposal to Exclude Groundwater and Other
Categories of Waters From the Protections of the Clean Water Act.

Defenders disagrees with the agencies’ proposal to categorically exclude waters listed in
proposed subsections (t)(1)-(5), particularly groundwater, from Clean Water Act
protections because this proposal is not grounded in science or the law. As detailed by the
individual members of the SAB, the scientific evidence gathered for the Connectivity
Report demonstrates that these waters, at a minimum, should be included in the “other
waters” category in proposed subsection (s)(7) because they often play critical ecological,
hydrological, and biological roles in connecting surface waters and waters of the U.S. As
the SAB report concluded, “[t]he Clean Water Act exclusions of groundwater and certain
other exclusions listed in the proposed rule and the current regulation do not have
scientific justification.” SAB letter at 3. In addition, these exclusions have no legal
justification. Excluding the waters listed in proposed subsections (t)(3)-(t)(5) based on
“longstanding practice” and administrative convenience (79 Fed. Reg. at 22217) is not a
reasonable or permissible interpretation of the statute. See Chevron, 467 U.S. 837, 842-
43. (p. 1-2)

Agency Response: As explained in the preamble, the agencies believe the caselaw
supports the conclusion that some water features should not be subject to
jurisdiction, and longstanding practice is an appropriate consideration.

Delaware Riverkeeper Network (Doc. #15383)

7.240 Comment 8c: Exclusion of Gullies, Rills, Non-Wetland Swales, Artificial Irrigated
Areas, Artificial Lakes and Pond, Reflection Pools and Water-Filled Depressions:
Section 328.3(b)(5)(i), (ii), (iii) and (v)

Gullies, rills, and non-wetland swales are important for moving water between
jurisdictional waters and should not be excluded from jurisdiction. Such water bodies
should be examined on a case-specific basis as science does not support the exclusion of
this class of waters as a whole.8 Also, artificial lakes and ponds and reflection pools may
be connected to jurisdictional waters by shallow or deeper groundwater, and therefore a
blanket exclusion should not be provided for these water bodies. (p. 5)

Agency Response: The exclusions reflect the agencies’ long-standing practice and
technical judgment that certain waters and features are not subject to the CWA.
The exclusions are also guided by Supreme Court cases. The significant nexus
standard arises from the case law and is used to interpret the terms of the CWA.
Thus, a significant nexus determination is not a purely scientific inquiry, but rather
is a determination by the agencies in light of the statutory language, the statute’s
goals, objectives and policies, the case law, the relevant science, and the agencies’
technical expertise and experience. The plurality opinion in Rapanos also noted that
there were certain features that were not primarily the focus of the CWA. The
Supreme Court has recognized that clarifying the lines of jurisdiction is a difficult
task: “Our common experience tells us that this is often no easy task: the transition
from water to solid ground is not necessarily or even typically an abrupt one.
Rather, between open waters and dry land may lie shallows, marshes, mudflats,
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swamps, bogs — in short, a huge array of areas that are not wholly aquatic but
nevertheless fall far short of being dry land. Where on this continuum to find the
limit of ‘waters’ is far from obvious.” Riverside Bayview at 132-33. The exclusions
reflect the agencies’ determinations of the lines of jurisdiction based on science, the
case law and the agencies’ experience and expertise.

Community Watersheds Clean Water Coalition, Inc. (Doc. #16935)

7.241 Although “waters that are subject to the ebb and flow of the tide” are listed as
jurisdictional under (a)(1), the agencies are proposing to exclude mudflats and sandflats,
both tide-dependent, from their jurisdictional list. The agencies need to clarify this
apparent contradiction. (p. 6)

Agency Response:  While mudflats and sandflats are no longer specifically called
out in the rule, such features would be jurisdictional where they meet the definitions
in paragraph (a).

Water Environment Federation (Doc. #16584)

7.242 The Proposed Amendments to What is Considered an “Adjacent Water” Must be
Reexamined to Consider Wastewater Treatment Processes

Many wastewater treatment processes, including man-made spreading basins, are located
near or even “adjacent” to rivers and tributaries that have been (or under the proposed
rule, would be) designated as waters of the United States. and may be located in the
riparian or floodplain areas of these rivers. Because the proposed rule defines
“adjacency” and includes the incorporation of waters within the flood plain or riparian
area of a designated water of the U.S. as also being a jurisdictional water (see section
328.3(c)(2)-(4), FR 22263), this could lead to an interpretation that such spreading basins
and artificial storage ponds are jurisdictional.

Within the proposed rule, there are two specific exemptions that could potentially address
this issue. Pursuant to section 328.3(b)(5)(i) and 122.2(b)(5)(i)2, a spreading ground
could fall under the definition of “[a]rtificially irrigated areas that would revert to upland
should application of irrigation water to that area cease” (79 FR 22263 and 22268)
Spreading grounds utilized by wastewater treatment facilities are generally artificially
created and might not otherwise exist aside from the application of wastewater effluent to
the area. However, without being explicitly stated, it is not clear enough that this
definition would apply to upland wastewater spreading grounds. Similarly, pursuant to
section 328.3(b)(5)(ii) and 122.2(b(5)(ii), wastewater and recycled water ponds and
spreading grounds could fall under an expanded definition of “[a]rtificial lakes or ponds
created by excavating and/or diking dry land and used exclusively for such purposes as
stock water, irrigation, settling basins, or rice growing.” (79 FR 22263 and 22268) The
word “such” seems to indicate that these are merely examples, not an exhaustive list, and
thus spreading grounds utilized in conjunction with and/or as part of the overall
wastewater treatment process could fall under this exclusion. However, without specific
references within these provisions to treatment ponds and spreading grounds, WEF and
its members are very concerned that these facilities could become jurisdictional and
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7.3.1

create significant problems for agencies attempting to protect public health and the
environment. This, we would request the explicit inclusion of the terms such as
“spreading grounds” and “wastewater and recycled water storage,” within this section. (p.

4-5)

Agency Response: Paragraph (b)(7) of the rule clarifies that wastewater recycling
structures created in dry land are excluded. This new exclusion clarifies the
agencies’ current practice that such waters and water features used for water reuse
and recycling are not jurisdictional when constructed in dry land. The agencies
recognize the importance of water reuse and recycling, particularly in areas like
California where water supplies can be limited and droughts can exacerbate supply
issues. This exclusion responds to numerous commenters and encourages water
reuse and conservation while still appropriately protecting the chemical, physical,
and biological integrity of the nation’s water under CWA.

The agencies specifically exclude constructed detention and retention basins created
in dry land used for wastewater recycling as well as groundwater recharge basins
and percolation ponds built for wastewater recycling. Many commenters noted the
growing interest in and commitment to water recycling and reuse projects.
Detention and retention basins can play an important role in capturing and storing
water prior to beneficial reuse. Similarly, groundwater recharge basins and
percolation ponds are becoming more prevalent tools for water reuse and recycling.
These features are used to collect and store water which then infiltrates into
groundwater via permeable soils. Though these features are often created in dry
land, they are also often located in close proximity to tributaries or other larger
bodies of water.

The exclusion also covers water distributary structures that are built in dry land for
water recycling. These features often connect or carry flow to other water recycling
structures, for example a channel or canal that carries water to a percolation pond.
The agencies have not considered these water distributary systems jurisdictional
where they do not have surface connections back into, and contribute flow to,
“waters of the United States.” In contrast, the agencies have consistently regulated
aqueducts and canals as “waters of the United States” where they serve as
tributaries, removing water from one part of the tributary network and moving it to
another. The agencies have not in practice asserted jurisdiction over these types of
features when created in dry land. The exclusion in paragraph (b)(7) codifies long-
standing agency practice and encourages water management practices that the
Agencies agree are important and beneficial. See essay and responses below
regarding the exclusion in paragraph (b)(7).

Artificially Irrigated Areas that would Revert to Upland should Application of Irrigation
Water to that Area Cease

Summary Response

The agencies have identified artificially irrigated areas that would revert to upland should
application of irrigation water to that area cease as generally not “waters of the United States” in
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previous preambles or guidance documents. Federal Register notices by the Corps on November
13, 1986, and by EPA on June 6, 1988 identify, among other general exclusions, “artificially
irrigated areas which would revert to upland if the irrigation ceased.” Under this previous
preamble guidance the agencies could determine that a particular feature generally considered
nonjurisdictional was a “water of the United States.” The agencies do not retain that authority
for features excluded under the rule. The proposed rule contained this exemption unchanged
from previous preamble language. The rule identifies as excluded “artificially irrigated areas that
would revert to dry land should application of water to that area cease,” substituting “dry lands”
for “uplands.”

The agencies clarify in the preamble that “dry land” refers to areas of the geographic landscape
that are not water features such as streams, rivers, wetlands, lakes, ponds and the like. However,
it is important to note that a “water of the United States” is not considered “dry land” if it lacks
water at a given time. Similarly, an area remains “dry land” even if it is wet after a rainfall
event.

The agencies also here clarify their longstanding view that only the specific land being directly
irrigated that would revert to dry land should irrigation cease is excluded; it is not the case that
all waters within watersheds where irrigation occurs are excluded.

Comments included a request to delete the limitation to areas that would revert to upland and to
include all irrigated areas under the exemption for prior converted cropland. Commenters also
asked whether irrigation must cease for the exemption to be applied or whether alternative
approaches to show lack of hydrology without irrigation would suffice to demonstrate
applicability of the exemption and asked whether it mattered if the area being irrigated was
considered dry land before the irrigation occurred. As discussed further in the comment
responses below, the agencies are not removing the longstanding limitation, nor do they choose
to conflate two separate exclusions. In addition, the agencies longstanding practice regarding the
implementation of the exclusion for artificially irrigated areas to address the later comments.

Specific Comments

Office of the Governor, State of Montana (Doc. # 16694)

7.243 Amend the proposed definition of the listed features exempted from the definition of
"waters of the U.S." in proposed 40 CFR 230.3(t)(5) with one of the following: strike
from the proposed definition of "artificially irrigated areas" the language that states “that
would revert to upland should application of irrigation water to that area cease;" or
replace the entire definition of "artificially irrigated areas" with the existing exemption
under 33 CFR 328.3(a)(8), which states: "Waters of the United States do not include prior
converted cropland. Notwithstanding the determination of an area's status as prior
converted cropland by any other federal agency, for the purposes of the Clean Water Act,
the final | authority regarding Clean Water Act jurisdiction remains with the EPA." (p. 4)

Agency Response: The commenter requests that the agencies remove a
longstanding limitation on this exclusion by removing the clause about reversion to
upland in case irrigation ceases. The commenter’s suggestion would substantially
alter the scope of this exclusion, and there was no reason provided why the agencies
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should adopt the suggested approach. The agencies feel it is important and
appropriate to maintain consistency with longstanding practice while bringing the
exclusion into rule language. Even where the exclusion does not apply because
hydrology remains even without artificial irrigation, the area would have to meet
the definitions in paragraph (a) in order to be considered a water subject to the
Clean Water Act.

In addition, the rule maintains the longstanding exclusion for prior converted
cropland. The exclusions for prior converted cropland and artificially irrigated
areas that would revert to dry land if irrigation ceases are separate exclusions that
address distinct factual scenarios. The agencies believe combining the exclusions
would create significant confusion, if it was even possible. Prior converted
cropland, by its definition, was cropped prior to December 23, 1985 with an
agricultural commodity; was cleared, drained or otherwise manipulated to make it
possible to plant a crop; has continued to be used for agricultural purposes; and has
lost wetland characteristics such that it does not flood or pond for more than 14
days during the growing season. The final rule does not change the exclusion for
prior converted cropland and comments on the prior converted cropland exclusion
are beyond the scope of the rulemaking.

California Department of Transportation, Division of Environmental Analysis (Doc. #19538)

7.244 5) Caltrans requests that the exclusion for artificially irrigated areas be further clarified.
As currently written, it is unclear whether or not irrigation must cease in order to exclude
these areas, or if other documentation showing that the area would lack hydrology
without the irrigation would be sufficient to support the exclusion of an irrigated area. (p.
2)

Agency Response: Continuing longstanding agency practice, irrigation does not
need to cease in order to meet the exclusion. There are a number of tools such as
maps, aerial photos, remote sensing, and water budgets that can show that an area
was previously dry land and can show an area would lack hydrology without the
irrigation.

Board of Supervisors, Sutter County, California (Doc. #19657)

7.245 ...we request that the agencies make the following changes and additions to the
exceptions in the Proposed Rule.

e Clarify that "artificially irrigated areas™ described in proposed 33 CF.R 8§
328.3(b)(i) will be deemed to revert to uplands absent irrigation if the area being
irrigated was dry land when the irrigation began or if the irrigation started before
July 25, 1975. (p. 5)

Agency Response: In most cases, where an area was dry land before it was
irrigated it will revert to dry land when irrigation ceases. Continuing longstanding
agency practice, irrigation does not need to cease in order to meet the exclusion.
There are a number of tools such as maps, aerial photos, remote sensing, and water
budgets that can show that an area was previously dry land and can show an area
would lack hydrology without the irrigation. The exclusion for artificially irrigated
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areas that would revert to dry land if irrigation ceased is activity based not time
based. This means there is no date before which irrigation must have begun in order
to qualify for the exclusion. The commenter does not explain why a date limitation is
appropriate or the particular date was chosen. As mentioned in the summary,
Federal Register notices by the Corps on November 13, 1986, and by EPA on June
6, 1988 identify, among other general exclusions, “artificially irrigated areas which
would revert to upland if the irrigation ceased.” This exclusion has been in place
since then and will continue to be in place with this rule.

Earthjustice (Doc. #14564)
7.246 C. Subsection (t)(5)(i), (ii)—"“Artificially” Irrigated or Created Areas.

This part of the rule is simply unclear. What is meant by “artificially” irrigated areas that
would return to upland? This implies that there are areas that are so heavily irrigated they
turn into wetland or other bodies of water that might be considered a water of the U.S. It
is unclear what fact pattern this language is trying to address. The next subsection
specifically refers to rice growing, so it appears (t)(5)(i) does not refer to the kind of
flood irrigation that might occur in a rice operation.

This exclusion (and the exclusion for ditches) also raises a question with respect to point
sources and protected waters. EPA knows that many of the categorical exclusions are also
significant sources of pollutants to water of the U.S. Artificial irrigation, rice growing
operations (that fill and then later drain fields) and other “artificially” created areas such
as settling basins, flush huge amounts of sediments, nutrients and chemicals such as
pesticides into our waters. If they are not themselves protected waters subject to meeting
water quality standards or protected by permit requirements if someone is to discharge to
them, then EPA must ensure that the pollutants that the artificial areas contribute to
waters of the U.S. do not escape regulation and continue to jeopardize downstream
waters, currently severely polluted with agricultural runoff wastes. If they are not waters
of the U.S. and they are not regulated as discrete point source conveyances of pollutants,
then a very large problem for our waters will be unaddressed and wholly unregulated. (p.
13-14)

Agency Response: In practice across the country some areas are irrigated
through man-made systems sufficiently to develop wetland characteristics. This is a
common occurrence, for example, in the arid west, which relies heavily on artificial
irrigation. Under longstanding agency practice, codified into regulations through
this final rule, areas that are so heavily irrigated they develop wetland
characteristics are not considered waters of the US if they would revert to upland
should irrigation cease. The agencies note that if a feature functions as a “point
source” under CWA section 502(14)), discharges of pollutants to waters through
these features would be subject to other CWA regulations (e.g., CWA section 402).
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7.3.2. Artificial Lakes or Ponds Created by Excavating and/or Diking Dry Land and Used
Exclusively for Such Purposes as Stock Watering, Irrigation, Settling Basins, or Rice
Growing

Summary Response

The Agency received a total of 53 comments that were categorized under Section 7.3.2- Artificial
Lakes or Ponds Created by Excavating and/or Diking Dry Land and Used Exclusively for Such
Purposes as Stock Watering, Irrigation, Settling Basins, or Rice Growing. Most of the
comments centered on requesting language changes to the rule to increase the list of exclusions,
and/or broaden the definition within the exclusions. Some of these comments were incorporated
during the rulemaking process, for example, suggestions that cooling ponds be considered non-
jurisdictional (see below).

In the exclusion for artificial lakes or ponds, the agencies have removed language regarding
“use” of the ponds, including the term “exclusively.” More importantly, the agencies recognize
that artificial lakes and ponds are often used for more than one purpose and can have other
beneficial purposes, such as animal habitat, water retention or recreation. For example, rice fields
are flooded for the purpose of weed control and to facilitate rice cultivation, but these rice fields
are often extensively used by waterfowl and other wildlife. The agencies agree with commenters
who raised concerns that rice fields “used” both for rice growing and waterfowl habitat should
continue to be excluded even where they are not used “exclusively” for a single purpose. The
change to the exclusion reflects the agencies’ practice and ensures that waters the agencies have
historically not treated as jurisdictional do not become so because of another incidental

beneficial use.

The agencies have also added farm ponds, log cleaning ponds, and cooling ponds to the list of
excluded ponds in the rule based on public comments. The list of ponds has always been
illustrative rather than exhaustive, and the additions respond to requests to clarify that farm
ponds, log cleaning ponds, and cooling ponds created in dry land are excluded. The agencies
recognize that cooling ponds may be exempt under the waste treatment exemption as well as this
provision. Listing cooling ponds as an example here does have any relation to the waste
treatment system exemption, and the agencies are not reopening that exclusion. Additional ponds
will also likely fall under the exclusion based on site specific evaluation, including, for example,
fire control ponds and fishing ponds excavated from dry land. Artificial lakes and ponds created
in dry land that do not connect to jurisdictional waters are covered by this exclusion. Where
these ponds do connect and discharge to jurisdictional waters, the agencies will evaluate factors
such as the potential for introduction of pollutants and coverage under an issued NPDES permit.
As a general matter, ponds created in dry land that discharge to “waters of the United States™ are
covered by the exclusion where such discharge is regulated under a NPDES permit.
Conveyances created in dry land that are physically connected to and are a part of the excluded
feature are also excluded. These artificial features are working together as a system, and it is
appropriate to treat them as one functional unit. The agencies emphasize that ponds excluded
from “waters of the United States” can, in some circumstances, be point sources of pollution
subject to section 301 of the Act. In addition, the agencies make clear in the preamble that water
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features identified in paragraph (b) as excluded will not be “waters of the United States,” even if
they otherwise fall within one of the categories in paragraph (a)(4) through (a)(8).

The phrase “dry land” appears in the 1986 and 1988 preambles, and the agencies believe the
term is well understood based on almost 30 years of practice and implementation. However, in
keeping with the goal of providing greater clarity, section I1V.I of the preamble clarifies that “dry
land” refers to areas of the geographic landscape that are not water features such as streams,
rivers, wetlands, lakes, ponds and the like.

To address the comments correlating to ponds or lakes for recreational purposes, flood reduction,
erosion reduction, or for purposes that are not listed for exclusivity, the Agency redirects the
commenters to the traditional CWA 404 process for making a jurisdictional determination
followed by the CWA 404 permitting process.

Specific Comments

Oak Ridge National Laboratory (Doc. #14463)

7.247 The meaning of the exclusion at (b)(5)(ii) should be clarified. It could be interpreted in
contradictory ways. On one hand, the lake or pond must be "used exclusively"” but then
examples of such uses are listed "for such purposes as stock watering, irrigation, settling
basins, or rice growing" which implies that there are unlisted purposes that would qualify
under this exception. The Agencies need to be clear if these are examples or an exclusive
list of purposes. If they are examples list, how do you determine when or if other
examples qualify for the exception? The current-day purpose of the water feature, even if
different than past purposes, should be used to evaluate this exception. (p. 2)

Agency Response: See summary response.

Tennessee Department of Environment and Conservation (Doc. #15135)

7.248 The exemption for artificial lakes or ponds created by excavating and/or diking dry land
unnecessarily includes the requirement that they be used exclusively for such purposes as
stock watering, irrigation, settling basins, or rice growing. The state agencies understand
these features to be wholly in uplands with no hydrological connection to any waters;
therefore, it seems unnecessary to additionally mandate their use for specific purposes.
We request EPA and the Corps remove the qualification for specific uses or explain why
this additional qualification is necessary under the CWA. (p. 29)

Agency Response:  See summary response.

Arizona Game and Fish Department (Doc. #15197)

7.249 6. The Department requests that 40 CFR 230.3 (t)(5)(ii) be revised to additionally
exclude from the definition of waters of the United States the following: fish hatcheries;
fish production ponds; wildlife watering ponds; and wildlife water catchments. (p. 3)

Agency Response: See summary response.
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Southern Ute Indian Tribe Growth Fund (Doc. #15386)

7.250

9. Comments on the exclusion of manmade structures

It is not clear whether the Proposed Rule would exclude, for example, artificial lakes and
ponds that have connections to downstream waters, underground stormwater drainage,
natural versus artificial swales, roadside ditches, stormwater quality basins, bioswales, or
treatment wetlands regardless of whether they were installed to meet the requirements of
the Clean Water Act.

With respect to artificial lakes and ponds that have connections to downstream waters,
underground stormwater drainage, natural versus artificial swales, roadside ditches,
stormwater quality basins, bioswales, or treatment wetlands, it would be important to
exclude these types of structures from jurisdiction since many of them provide both water
quality and hydrologic benefits to downstream water. (p. 9)

Agency Response: See summary response above. With respect to the
jurisdictional status of stormwater control features as waters of the U.S., please see
summary response 7.4.4. See summary response at 7.3.7 for additional information
regarding swales.

West Virginia Department of Environmental Protection (Doc. #15415)

7.251

The WVDEP recommends broadening the exclusion for artificial lakes so that
impoundments constructed for industrial purposes by the mining and oil and gas
industries are also excluded. As to the coal mining industry, the WVDEP regulates these
structures under the state counterpart to SMCRA, W. Va. Code 8 22-3-1, et seq. As to the
quarry mining industry, the WVDEP regulates these structures under the state Quarry
Reclamation Act. W.Va. Code 22-4-1, et seq. As to the oil and gas industry, the WVDEP
regulates these structures under the West Virginia Horizontal Well Control Act, W.Va.
Code 9 22-6A-1, et seq. In the oil and gas industry, these structures are built for two
primary purposes, both of which provide significant environmental benefits. Freshwater
impoundments enable gas operators to withdraw the water they need for their operations
from the State's streams during periods of higher flow and store it until needed for use.
This allows the operators to protect streams by avoiding excessive withdrawals of water
during periods of lower flow. Other impoundments provide storage for flowback water
from gas operations. This allows operators to: (1) re-use contaminated flowback water,
avoiding the need for additional fresh water withdrawal from streams; and (2) avoid the
need to treat and discharge the stored flowback water. (p. 14)

Agency Response: See summary response. Also see summary response at 7.4.2
with regard to wastewater recycling features.

Allen Boone Humphries Robinson, LLP (Doc. # 19614)

7.252

"Artificial Lakes, Ponds, and Pools"
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The agencies further propose to exclude lakes, ponds and pools that have been created for
specifically listed purposes: stock watering, irrigation, settling, rice growing, reflecting,
swimming and ornamentation. To qualify for the exclusion, these features must have
been created by excavating and/or diking dry land. These proposed exclusions are wholly
inadequate for our clients, who create lakes, ponds and pools for a variety of non-
excluded purposes, such creating conditions suitable for non-swimming recreation, such
as fishing and canoeing, and for restricting the flow of storm water runoff to reduce peak
flows so as to minimize down-slope erosion and turbidity. (p. 9)

Agency Response: See summary response. With respect to the jurisdictional
status of stormwater control features as waters of the U.S., please see summary
response 7.4.4.

Board of Supervisors, County of Nevada, California (Doc. #6856)

7.253 The proposed rule states: Artificial lakes or ponds created by excavating and or diking

dry land and used exclusively for purposes such as stock watering, irrigation or rice
growing are not "waters of the United States". The rule also states: Lakes and ponds
(either natural or man-made) that contribute flow either directly or indirectly are
considered tributaries and are "waters of the United States". Unless clarified, these
conflicting statements opens the potential for any stock watering pond, irrigation pond or
rice growing area that overflows during the rainy season and contributes flow to be
considered jurisdictional. (p. 2)

Agency Response: See summary response. Also see overarching summary
response for topic 7.

Central Valley Soil and Water Conservation District and Penasco Soil and Water Conservation

District, Artesia, Maryland (Doc. #14943)

7.254

7.255

The proposed rule states that it will not change the jurisdiction over farm ponds or stock
tanks. This is not true. The rule would make farm or stock tanks meaningless by
regulating low spots as "navigable waters."” The rule will also prevent landowners from
building and/or maintaining a pond or stock tank. Existing tanks would also not be in
compliance if the water runs through or around a spillway after the tank was full. (p. 3)

Agency Response: See summary response. Also see overarching summary
response for topic 7.Arizona Game and Fish Department (Doc. #14789)

The Department requests that 40 CFR 230.3 (t)(5)(ii) be revised to additionally exclude
from the definition of waters of the United States the following: fish hatcheries; fish
production ponds; wildlife watering ponds; and wildlife water catchments. (p. 3)

Agency Response: See summary response.

City of Glendale, Arizona (Doc. #15054)

7.256

Artificial Lakes and Ponds

Water is a precious resource in the arid West. To save potable water resources, effluent
provided by the City of Glendale is used for a variety of purposes such as irrigating golf
courses and parks. For example, the Arrowhead Lakes development in northern Glendale
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includes multi-purpose lakes. In support of continued use of effluent, the City of
Glendale agrees with the proposed exclusion of artificial lakes or ponds used for
irrigation. However, the City of Glendale respectfully requests the removal of
"exclusively™ from the exclusion language as these lakes and ponds often provide
aesthetic amenities as well. (p. 2-3)

Agency Response: See summary response.

Board of Supervisors, Nevada County, California (Doc. #18894)

7.257 The proposed rule states: Artificial lakes or ponds created by excavating and or diking
dry land and used exclusively for purposes such as stock watering, irrigation or rice
growing are not "waters of the United States". The rule also states: Lakes and ponds
(either natural or man-made) that contribute flow either directly or indirectly are
considered tributaries and are "waters of the United States"”. Unless clarified, these
conflicting statements opens the potential for any stock watering pond, irrigation pond or
rice growing area that overflows during the rainy season and contributes flow to be
considered jurisdictional. (p. 2)

Agency Response: See summary response. Also see overarching summary
response for topic 7.

Board of Supervisors, Sutter County, California (Doc. #19657)

7.258 ...we request that the agencies make the following changes and additions to the
exceptions in the Proposed Rule.

e Add a definition for "excavating and/or diking dry land," applicable to proposed
33 CF.R 8328.3(b)(5)(ii), (iii) and (iv), which clarifies that features created before
July 25, 1975, are deemed to have been created by excavating or diking dry land
without a factual showing by the applicant of conditions existing at the time of
excavation. Suggested language: "Excavating or diking dry land means that the
land being excavated or diked was not a water of the United States when the
excavation or diking occurred; the excavation or dike was authorized by a section
404 permit; or the land was excavated or diked before July 25, 1975." Also clarify
that the non-jurisdictional status of lands subject to proposed 33 CF.R § 328.3(b)
(5)(in), (i) and (iv) continues to apply for 10 years after the land is no longer used
for the purpose specified in each subsection. (p. 5)

Agency Response: See summary response.

Washington State Water Resources Association (Doc. #16543)

7.259 Despite the proposals stated objective to add clarity to the regulatory process, the
proposal in fact creates great confusion and uncertainty. Some of the unanswered
questions have been alluded to...Other issues that must be addressed, through
clarification and in the context of an ongoing dialogue amongst stakeholders, include:
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e How will the agencies treat artificial lakes or ponds that are not used exclusively
for such purposes as stock watering, irrigation, settling basins, or rice growing,
including stormwater detention ponds;

... (p. 17, 18)

Agency Response: See summary response above, as well as summary responses at
7.4.2and 7.4.4.

U.S. Chamber of Commerce (Doc. #14115)
7.260 Artificial Lakes, Ponds, and Pools

The Agencies further propose to exclude lakes, ponds and pools used exclusively for
listed purposes: stock watering, irrigation, settling, rice growing, reflecting, swimming
and ornamentation. To qualify for the exclusion, these features must have been created by
excavating and/or diking dry land. In other words, if a stock watering pond or a settling
pond was excavated in a small wetland area that was not jurisdictional (maybe nothing
more than a low spot), the resulting stock pond or settling pond is not excluded from
jurisdiction and instead may be regulated. Given that ponds and pools tend to be dug in
low spots, these proposed exclusions are wholly inadequate.

In addition, while the exclusions may theoretically benefit some uses, they do nothing for
most industrial/commercial operations. Lakes, ponds and pools are used throughout the
country for a wide variety of industrial uses, as well as for combinations of different uses.
Examples include: storing storm water for use as a dust suppressant; storing storm water
for use in industrial processes; storing storm water for use in fighting fires; creating
conditions suitable for non-swimming recreation, such as fishing and duck hunting; and
restricting the flow of storm water runoff to reduce peak flows so as to minimize down-
slope erosion and turbidity. (p. 34-35)

Agency Response: See summary response. With respect to the jurisdictional
status of stormwater control features as waters of the U.S., please see summary
response 7.4.4.

South Carolina Chamber of Commerce (Doc. #14535)
7.261 B. Industrial Holding Ponds

There should be no question that man-made industrial or commercial holding ponds that
store rain water, stormwater runoff, and water withdrawn from other water bodies for
eventually use by the facility, such as cooling water or process water, should also be
clearly and explicitly excluded from regulation. Some facilities may discharge treated
effluent to such ponds for re-use, in which case the same exclusion should apply. There is
an exemption for "artificial lakes or ponds created by excavating and/or diking dry land
and used exclusively for such purposes as stock watering, irrigation, settling basins, and
rice growing." It may have been the agencies' intention to broadly exclude man-made
reservoirs constructed for commercial or industrial purposes but the language provided
does not appear to provide clarity on this point. The Chamber requests that the rule add
language to clarify that ponds and impoundments used for water storage and transfer are
not WOTUS. (p. 5)
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Agency Response: See summary response. Also see summary response at 7.4.4
with regard to stormwater control features.

Dow Chemical Company (Doc. #15408)

7.262 Dow and Dow Agricultural Sciences (DAS) facilities...create and/or manage artificial
lakes, ponds, basins, field tiles and engineered farm drainage systems (e.g., field
waterways, field strips) and basins that are not used exclusively for purposes such as
stock watering, irrigation, settling basins, or rice growing. The most common usage of
these items is for erosion control. It is common to form artificial lakes and ponds to retain
storm water through the use of dams, terraces, and similar engineered structures. These
structures exist both on conventional farms as well as in many industrial R&D/field
stations. Many of these man-made structures are constructed under USDA oversight.
Thus, these infrastructure elements should also be excluded from the jurisdiction of
waters of the United States for the same reasons described in comment #3 above.

Dow Recommendation: The proposed should rule be amended to exclude...artificial
lakes, ponds, and basins, as well as field tile and engineered farm drainage systems (field
waterways, filter strips, etc.) that are not used exclusively for purposes such as stock
watering, irrigation, settling basins, or rice growing from those waters covered by the
CWA. The inclusion of these “waters” such would be an undue burden on the regulated
community, unnecessary paperwork for government agencies, costly to implement, and
will not have a positive environmental effect on our nation’s water resources. (p. 7)

Agency Response: See summary response. Also see summary responses at 7.3.6,
7.4.2,and 7.4.4.

Federal Water Quality Coalition (Doc. #15822.1)
7.263 3. Artificial lakes or ponds

Under the proposed rule, artificial lakes or ponds that are used exclusively for purposes
such as stock watering, irrigation, settling basins, or rice growing are not waters of the
U.S. Expressly excluding only specific types of artificial lakes and ponds has created
significant uncertainty about the status of other artificial lakes and ponds not explicitly
included in the exemption language, such as cooling ponds and fire water retention
ponds. (p. 19)

Agency Response: See summary response.

NAIOP Commercial Real Estate Development Association (Doc. #14621)
7.264 4.8328.3(b)(5)(ii). Artificial Ponds.

There is much concern in the regulated community that stormwater facilities currently
exempt from regulations as a WOTUS could become regulated by the proposed rule,**®
and that the adjective “exclusively” is extremely limiting. Therefore, to codify statements
from the Agencies to the contrary, please revise this section to read as follows:

135 This concern clearly generated EPA Q&A #22. However, it only addresses rain gardens — and not other
stormwater facilities.

184



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

(it) Artificial lakes or ponds created by excavating and/or diking dry land and used for
such purposes as stock watering, irrigation, settling basins, rice growing, or wet or dry
stormwater facilities, stormwater Best Management Practice (BMPs), flood control
facilities, Low Impact Development (LID) facilities or other systems designed to control
and treat stormwater runoff.

This achieves the stated purpose of the proposed rule and eliminates the current
ambiguities. (p. 3-4)

Agency Response: See summary response. With respect to the jurisdictional
status of stormwater control features as waters of the U.S., please see summary
response 7.4.4.

Staker Parson Companies (Doc. #15618)

7.265 EPA's website indicates that pits excavated in uplands are exempted from the rule but
EPA did not include that exemption in the rule itself. This is a crucial issue for the
industry. Pits excavated in uplands for sand and gravel must be included in the rule,
which should also state that an excavated pit is not "abandoned" if it is still undergoing
reclamation under State law or otherwise permitted. | am furthermore concerned about
pits in states that do not have reclamation jurisdiction over sand & gravel (Utah for
example) and how this would apply if there was no formal reclamation obligation.
Throughout the West there are sand & gravel operations that are inactive due to economic
conditions. Some sites have been inactive for close to a decade but will be put back into
production given better economic conditions. (p. 1)

Agency Response: See summary response at 7.3.5.

Texas Mining and Reclamation Association (Doc. #10750)

7.266 3. The Agencies Should Clarify that the Artificial Ponds and Lakes Exclusion
Applies to Certain Water Features on Mine Sites

As an initial matter, TMRA notes that, if the Agencies clarify the scope of the waste
treatment system exclusion as suggested above, TMRA's following comments with
respect to artificial ponds and lakes are moot, as the features discussed below would be
excluded due to being part of a wastewater treatment system. However, to the extent that
the Agencies do not adopt TMRA's suggested language concerning the waste treatment
system exclusion, the artificial ponds and lakes exclusion should be modified
accordingly.

The Agencies have long recognized that artificial ponds created on dry land to collect and
retain water and that are used as settling basins are generally not jurisdictional.*® The
proposed rule would clarify that "[a]rtificial lakes or ponds created by excavating and/or
diking dry land and used exclusively for such purposes as ... settling basins," among other
purposes, are per se not jurisdictional.**” TMRA supports the categorical exclusion of

136 See, e.g., 51 Fed. Reg. at 41,217 (Corps regulatory preamble); 53 Fed. Reg. at 20,765 (EPA regulatory
preamble).
13779 Fed. Reg. at 22,263.
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such ponds and lakes, but would urge the Agencies to make it clear that this exclusion
encompasses the many types of ponds on mine sites that are used for the collection, re-
direction, and concentration and/or settling of solids.**®

As currently drafted, the regulatory text appears to apply to sediment ponds and other
onsite ponds on mine sites that are used for concentration and settling.** But, TMRA is
concerned that some might interpret the exclusion as being limited to water features
associated with agriculture given that the term "settling basins" appears in the regulatory
text among a list of references to agricultural activities, i.e., "stock watering,"
"irrigation,"” and "rice growing." The preamble to the proposed rule does not shed any
light on whether the reference to "settling basins” encompasses such features used in
other industries. The Agencies should therefore clarify that this exclusion is not limited to
agriculture-related ponds by explicitly referencing "industrial sediment ponds" or
"industrial settling basins™ in the list of permissible purposes, and should also clearly note
that on-site ponds which may incidentally manage water but which are constructed for
purposes including emergency firewater and cooling water ponds, ponds used for dust
suppression water, evaporation ponds, and water recycle ponds qualify for this exclusion
as well, In addition, the Agencies should clarify in the preamble that the exclusion is not
confined to water features relating to agricultural activities.

The Agencies should further clarify that artificial ponds meet the requirement of being
[excavated on dry land even if such features are constructed within floodplains or riparian
areas land even if such features might share a subsurface hydrological connection to a
downstream jurisdictional water. The exclusion would be rendered meaningless if it does
not apply to ponds constructed on lands within floodplains and riparian areas. The same
would be true if the Agencies (or a citizen plaintiff) could claim that a pond is a "water of
the United States" based solely on a groundwater connection that ultimately develops
between an on-site pond and an ephemeral tributary, to use an example. (p. 17-18)

Agency Response:  See summary response. Also see summary response at 7.4.2
with regard to exclusion of wastewater recycling features.

Pennsylvania Coal Alliance (Doc. #13074)

7.267 8. The Proposed Rule should be revised to expand coverage of the exclusions for
settling ponds and other types of ponds created by excavating dry land.

In addition to exclusions for waste treatment systems and converted croplands, the
Proposed Rule would codify exclusions for a long list of other practices and water
features that have been generally regarded as excluded from the definition of “waters of
the United States.” While the PCA supports the incorporation of these exclusions into the
Proposed Rule, the PCA also supports the comments of NMA and WAC, which seek

138 As previously explained, TMRA believes that these sorts of ponds are already excluded as waste treatment
systems. But to the extent they do not fall within that existing exclusion, they should nevertheless remain non-
jurisdictional under this newly codified exclusion.

139 Cf 64 FR 39252,39332 (July 21,1999) (Corps nationwide permit recognizing that "[s]upport facilities are
essential components of a mining operation™ and authorizing facilities such as "settling ponds and settling basins,
ditches, stormwater and surface water management facilities" among others).
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further clarification and expansion of the applicability of these exclusions. The agencies
state that these exclusions will provide more “clarity, certainty and predictability” in
identifying jurisdictional waters.*® However, as written, the exclusions are very narrow,
with little explanation to why certain waters and features are excluded and other similar
waters and features, presumably, are not. For example, the Proposed Rule excludes “
“artificial lakes or ponds created by excavating and/or diking dry land and used
exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing,” but does not clarify whether the reference to “settling basins” is intended to
apply only to agricultural purposes or to all industries that use settling basins. This
exclusion should be revised to make clear that it applies to all industries and all types of
settling basins. (p. 13)

Agency Response: See summary response.

Newmont Mining Corporation (Doc. #13596)

7.268 The Agencies’ Proposal, and in particular Appendix A to that Proposal, states that a
“significant nexus” can be established though a deep groundwater connection or through
the fact that organisms might use a certain isolated water as well as a nearby tributary as
part of their habitat. See 79 Fed. Reg. at 22246. The Preamble also states in Appendix B
that if an artificial pond collects meteoric water that otherwise might flow to a TNW, that
might also be deemed a “significant nexus.” Id. at 22261. While the vast majority of
Newmont’s artificial ponds are lined (and in many cases double-lined), and the
groundwater is monitored and the distance to groundwater is typically hundreds of feet,
Newmont cannot guarantee that there could never be one molecule of a solution from
some of its artificial ponds that might migrate to deep groundwater and from there
eventually migrate to a tributary network that gets to a TNW. Moreover, even though
Newmont’s operations are all located in arid to semi-arid climates, precipitation does
occur, and Newmont’s artificial ponds will collect meteoric water, some of which
perhaps otherwise might have migrated to a tributary network that reaches a TNW if the
artificial pond had never existed. Moreover, at least in the case of some stormwater
retention ponds, certain biota may use the pond, as well as perennial streams, as habitat.

Perhaps of more concern, statements made in the Preamble and Appendix A to the
Proposal suggest that, in determining the jurisdictional status of Newmont’s artificial
ponds, a regulator would have to take into account all “similarly situated” ponds in the
same watershed. See 79 Fed. Reg. at 22204, 22246. That means that if artificial ponds
operated by another operator — whether or not a mining operator — in the watershed
release solutions to surface water, or release solutions to deep groundwater, or prevent
rainfall from reaching a TNW, or provide habitat to biota that also inhabits a TNW, then
somehow Newmont’s ponds could potentially be deemed jurisdictional even though they
have no such characteristics.

That result, we submit, is unfair. It would put Newmont and other mining companies in a
position of having in effect to prove to the Corps (and EPA) that every single artificial
pond on their properties should not be deemed jurisdictional. The expense and

14079 Fed. Reg. 22217.
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inconvenience of doing so, and the fact that current operations would be thrown into
limbo, would be enormous — and totally unnecessary, because these ponds could never
affect (significantly or otherwise) a TNW. In this respect, we incorporate the comments
of the WAC and NMA dealing with the “science” upon which the Agencies’ Proposal is
based. As far as we have been able to ascertain, the claimed scientific underpinning for
the Agencies’ Proposal contains no evidence, or discussion, that artificial ponds such as
those operated by Newmont in the arid West could have any impact, much less a
significant adverse impact, on the chemical, biological, or physical integrity of a TNW
located from 50 to 200 miles away.

Finally, we note that any attempt by EPA to assert jurisdiction over such ponds would run
directly counter to the square holding in SWANCC that EPA and the Corps have no
jurisdiction under the CWA to regulate isolated ponds that do not discharge to TNWSs, or
to a tributary system to a TNW. (p. 19-20)

Agency Response: See summary response. Also see overarching summar
response at topic 7.

d. The Scope of the Artificial Pond Exception is Likewise Unclear: Nor is it clear
whether Newmont’s artificial ponds fall within the “artificial lakes or ponds™ exception
contained in the Agencies’ Proposal. That exception excludes from the scope of
jurisdictional waters: “Artificial . . . ponds created by excavating and/or diking dry land
and used exclusively for such purposes as stock watering, irrigation, settling basins, or
rice growing.” See, e.g., paragraph (b)(5)(ii) at 79 Fed. Reg. 22263. Newmont’s artificial
ponds are in the main created by excavating and/or diking dry land; however, as noted
earlier, at times Newmont must divert portions of ephemeral drainages that could be
deemed jurisdictional waters under the Agencies’ Proposal. Moreover, it is unclear
whether the purposes to which mining ponds are put — e.g., retention of stormwater,
retention and recycling of cooling fluids, retention and recycling of tailings slurry,
retention and recycling of pregnant and barren heap leach solutions — would fall within
the phrase “used exclusively for such purposes as stock watering, irrigation, settling
basins, or rice growing.”

The Proposal’s Preamble contains no discussion on the universe of artificial ponds
intended to be encompassed by this new exception. While settling does, and is intended
to, occur in mining artificial ponds, the illustrative examples given in the exception all
appear to be related in some way or form to agriculture or silviculture activities, and so
one could argue that only ponds used in those industries were intended to be excluded.
We submit that mining artificial ponds are as, if not more, deserving of exemption than
agriculture and silviculture artificial ponds. As discussed earlier, Newmont’s artificial
ponds are permitted and regulated under the comprehensive State WPCA designed to
ensure that there is no discharge to surface or groundwater and that any releases to
groundwater will be detected and remediated. Moreover, they are located in the arid and
semi-arid West, where evaporation exceeds precipitation, and the chances are virtually nil
that the contents of these ponds could ever reach surface water.

The bottom line, therefore, is that some of Newmont’s artificial mining ponds might be
deemed per se jurisdictional under the Agencies’ Proposal (if they are adjacent to an
ephemeral drainage that is otherwise deemed a jurisdictional water under the Proposal),
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and all of Newmont’s artificial ponds could potentially be deemed “other waters,”
because they might collect rainfall that might otherwise flow to a jurisdictional water, or
might be connected by deep groundwater to jurisdictional waters many miles away, or
might provide habitat to organisms that also have habitat in jurisdictional waters, or
might be deemed “similarly situated” to ponds operated by others. Moreover, although
Newmont has good arguments that its artificial ponds should fall within the “waste
treatment system” or “artificial pond” exceptions, there is no guarantee that every
regulator, or indeed any regulator, would so concur. Thus, Newmont’s artificial ponds
could potentially be deemed regulated waters of the United States, even though: (1) no
one would ever, or could ever, conclude that they have any kind of impact, significant or
otherwise, on a TNW; (2) the “science” relied upon by the Agencies as a basis for the
Proposal does not establish or support in any way the assertion of jurisdiction over such
artificial ponds; and (3) assertion of jurisdiction over such artificial ponds would be
directly contrary to the holding in SWANCC that isolated ponds cannot be deemed
jurisdictional by the Agencies. (p. 21-23)

Agency Response: See summary response. Also see summary responses at 7.4.2
and 7.4.4 regarding exclusions for wastewater recycling and stormwater control
features.

5. Suggested Changes to the Proposal

As noted, EPA and Corps officials with whom we have spoken about this matter have
been adamant that the Agencies’ Proposal was never intended to encompass mining
artificial ponds, and associated constructed ditches and channels, such as those that are
operated by Newmont and other hardrock mining companies in the arid and semi-arid
West. But given the wording of the Proposal, we cannot be sure that every Corps or EPA
regulator will reach the same conclusion. We therefore urge that EPA make clear in any
final rule that such artificial ponds, and associated ditches/channels, are not jurisdictional
waters. Solutions include the following:***

2. Amending the existing “artificial lakes or ponds” exception contained in subsection
(b)(5)(ii) of the Proposal to read: “Artificial lakes or ponds created primarily by
excavating and/or diking dry land and/or diverting ephemeral or intermittent drainages
and used exclusively for such purposes as stock watering, irrigation, settling basins, or
rice growing, or managing process waters, wastewaters, solutions, groundwater or other
liquids associated with the extraction, beneficiation or processing of ores and minerals,
and all culverts, ditches, constructed channels or conveyances associated with such lakes
or ponds.”

3. Creating a new exception in subsection (b) of the Proposal for: “Industrial artificial
ponds and associated culverts, ditches, constructed channels, and other conveyances, that
are permitted under State or federal law to manage solutions, wastewater, process water,
stormwater, or other liquids.” (p. 26-27)

1 In suggested amendments to existing Proposal language, added text is underlined and deleted text is struck

through.
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Agency Response: See summary response. Also see summary responses at 7.4.2

and 7.4.4 regarding exclusions for wastewater recycling and stormwater control
features.

Corporate Communications and Sustainability, Domtar Corporation (Doc. #15228)

7.271 Exemption for Artificial Lakes or Ponds

The proposed rule continues the existing exemption from CWA jurisdiction for
“Artificial lakes or ponds created by excavating and/or diking dry land and used
exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing.” (122.2(b)(5)(ii)) This long-standing exemption recognizes that these bodies of
water are fundamentally different from the nation’s waters that Congress intended to
address through the CWA, and that there would be little or no regulatory benefit and
substantial confusion if EPA or the Corps, state agencies or private citizen-suit plaintiffs
tried to apply CWA requirements to these water bodies.

However there are the following potential ambiguities in this exemption which the
agencies need address for any final rule for improved clarity and reduced confusion.

Substitute the term “dry land,” with upland and define uplands as recommend above.
If the agencies view it necessary to continues to use the term “dry lands” then discuss
that “dry lands” mean the same as uplands (using the definition of uplands provided
above).

It is unclear how much these four listed purposes limit the exemption. Because the
exemption speaks of purposes “such as” the four listed ones, they cannot be the only
purposes covered by the exemption. The agencies need to clarify in any final rule that
the exemption is intended to cover any artificial lakes or ponds created by excavating
or diking dry land, that are used for a particular purpose or purposes and these four
listed purposes are just examples.

The requirement that the pond be used “exclusively for such purposes” adds just
another layer of ambiguity. While it appears the intent behind the “exclusively”
language was to make sure that a lake or pond whose use is unrestricted is not
considered exempt just because it is used for one of the listed purposes. However if
applied literally, very few lakes and ponds might be said to be used for only one
purpose, although they might have been excavated for only one purpose, or their
owner’s primary use maybe for only one purpose. Domtar recommends the agencies
remove the “exclusively” qualification and explain in a final rule that the exemption
IS not meant to include lakes or ponds whose use is unrestricted (e.g., an artificial lake
that functions like a natural lake and is a source of irrigation water) however the
exemption is also not lost if the artificial lake or pond is used for more than one
purpose. (p. 13-14)

Agency Response: See summary response.

Barrick Gold of North America (Doc. #16914)

7.272 There is no exclusion in the existing rules for artificial lakes and ponds, but the agencies
note in the preamble that, “by longstanding practice,” they have not considered these
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features (among others) to be “waters of the United States.” 79 Fed. Reg. at 22,218. The
agencies thus propose a new exclusion for “[a]rtificial lakes or ponds created by
excavating and/or diking dry land and used exclusively for such purposes as stock
watering, irrigation, settling basins, or rice growing.” Id. The exclusion could apply to
Barrick ponds, but its applicability is not clear. The listed examples of covered ponds
seem mostly to apply to agricultural activities, and thus do not clearly apply to process
ponds and other ponds related to industrial activity such as gold mining.

Some of Barrick’s process ponds, mine water and storm water management ponds do
function as “settling ponds.” The primary purpose of tailing ponds is to settle out solids
and recycle process water. Similarly, infiltration basins and sedimentation ponds function
as settling ponds. These features therefore arguably would be covered by the proposed
exclusion. However, even if that were the case, other ponds, such as Barrick’s pregnant
and barren ponds associated with heap leaching, would not be covered because they are
not designed to be settling ponds. (p. 28)

Agency Response:  See summary response. Also see summary responses at 7.1,
7.4.2,and 7.4.4.

Montana Wool Growers Association (Doc. #5843.1)

7.273 The Proposed Rule's exclusions imply that land features would be jurisdictional but for
the exclusion.

b. Section (b)(S)(ii) excludes "artificial lakes or ponds created by excavating and/or
diking dry land and used exclusively for such purposes as stock watering, irrigation,
settling basins, or rice growing," implying all ponds caused by natural depressions, all
abandoned (but functional) reservoirs, and all ponds constructed for recreation,
personal enjoyment, or to increase the value of property, would be jurisdictional. The
exclusion should be rewritten to give full effect to the exclusion to avoid creating
false impressions about the breadth and scope of the CWA. For example, "artificial
lakes or ponds including, but not limited to, those used for farming, stock watering,
settling basins, recreation, and landscaping.” (p. 10)

Agency Response: See summary response.

Alameda County Cattlewomen (Doc. #8674)

7.274 The agencies’ exclusion of “artificial ponds excavated wholly in uplands,...used
exclusively for livestock watering...” is both unclear and not encompassing of many
ponds used by the livestock industry. The agencies, once again, have simply forgotten to
define key terms. What does the word “exclusively” mean in terms of uses? Does this
mean that a cost-shared pond that has been stocked with fish for the occasional
recreational fishing use is now outside the exclusion? If a farmer or rancher’s children
swim occasionally in the pond, is it now outside the exclusion?

Farmers and ranchers utilize both natural ponds and artificial ponds for watering their
livestock. Both natural and artificial ponds are maintained by farmers and ranchers,
which benefits not only the livestock but also the wildlife in the area. Our industry’s
preservation of such ponds, whether natural or artificial, benefits everyone. The proposed
rule will create a disincentive from maintaining and creating such beneficial ponds.

191



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Although Sec. 404(f)(1)(C) exempts construction and maintenance from Sec. 404
permitting, it does not protect farmers and ranchers from Sec. 402 NPDES permits, or
from 404 permits for activities outside the scope of “construction and maintenance” or
“normal” under both the (C) and (A) exemptions. Calling all natural ponds a “water of
the U.S.” and perhaps including many artificial ponds that might not be exclusively used
for stock watering is inappropriate. These isolated waters are beyond the scope of
“navigable waters” and the agencies should recognize them as such.

ACCW assert that all stock ponds should be excluded from the category of “waters of the
U.S.” because they are not navigable in-fact and they lack a significant connection to any
TNWSs. We also assert that it is ludicrous that all natural ponds in a region or floodplain
can be aggregated under the agencies “similarly situated” criteria to find a significant
nexus where one does not exist individually. Additionally, the burden on livestock
producers to determine whether their ponds meet the criteria for exclusion is extremely
high, and opens their operations up to citizen suit litigation, where the farmer or rancher
himself will need to defend his stock pond use in court. (p. 24)

Agency Response: See summary response. With regard to significant nexus for
non-excluded ponds, see Section 111 of the preamble and Section Il of the Technical
Support Document. It remains the government’s burden to demonstrate a
particular water is a “water of the United States.”

California Agricultural Commissioners and Sealer Association (Doc. #9670)

7.275 1V. Contradictions within the rule concerning agricultural practices.

Some sections of the proposed rule appear to contradict other sections. For example, the
proposed rule states: Artificial lakes or ponds created by excavating and or diking dry
land and used exclusively for purposes such as stock watering, irrigation or rice
production are not "waters of the United States". However, the rule also states: Lakes and
ponds (either natural or man-made) that contribute flow either directly or indirectly are
considered tributaries and are "waters of the United States." Interpreting the two sections
would lead to the conclusion that any stock watering pond, irrigation pond or rice
growing area that overflows during the rainy season and contributes flow would no
longer be exempt. (p. 2)

Agency Response: See summary response. Also see overarching summary
response for topic 7.

Montana Farm Bureau Federation (Doc. #12715)

7.276 Under the proposed rule, any impoundment of those drainage features will be an unlawful
discharge absent a section 404 permit, and the resulting farm pond itself will become a
“Water of the United States.” In addition, any construction of a farm pond in a small low
spot (wetland) swept into CWA jurisdiction under the “adjacent” or “other waters”
provisions of the proposed rule (also explained above) will also require a section 404
permit and the consequent pond/reservoir would itself be considered a water of the U.S.
Not only would this render the pond largely unusable, it makes no sense that a farmer or
rancher would have to acquire a 404 permit in order to build a structure to create another
“Water of the United States.”
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This aspect of the rule will affect countless farm and stock ponds. By expanding
jurisdiction to include common ephemeral drainages and isolated wetlands, the rule will
prohibit the impoundment of natural drainages and low spots. Places like this are the only
logical locations to build farm or stock ponds. Farm or stock ponds, called reservoirs here
in Montana, are typically constructed at natural low spots to capture rain water and snow
melt through ephemeral drainages. Depending on the topography, reservoir construction
is virtually impossible without diking or damming a natural drainage. For that reason, the
proposal’s exclusion for “artificial lakes or ponds created by excavating and/or diking dry
land and used exclusively for such purposes as stock watering, irrigation, settling basins,
or rice growing” is almost meaningless. As explained above, “dry land” is interpreted to
exclude anything that qualifies as a wetland or any ephemeral feature where storm water
naturally migrates. This leaves little “dry” land available for the construction of
reservoirs, and if land qualified as “dry” under this rule is dammed, it is highly unlikely
that it will collect any water, especially in areas that receive very little precipitation.

Consequently, reservoirs are not excavated on hill tops and ridges. They are excavated at
low spots where water naturally flows and collects. Thus, the proposed farm pond
exclusion will provide no relief for most farmers and ranchers. (p. 6-7)

Agency Response:  See summary response.

Bayless and Berkalew Co. (Doc. #12967)

7.277 The ambiguous wording of the rule is ripe for litigation as left to the interpretation of
agency enforcement and environmental litigants. In one section of the proposed rule the
agencies exempt specific agricultural construction, such as stock ponds, from permitting
while in the pre-amble of the document making such statements as “As a matter of law
and science, an impoundment does not cut off connection between upstream tributaries
and a downstream WOTUS and the agencies technical expertise and practical knowledge
confirm that impoundments have chemical, physical, and biological effects on
downstream waters.” (p. 4)

Agency Response: See summary response.

North American Meat Association and American Meat Institute (Doc. #13071)

7.278 The proposed rule also would exclude lakes, ponds, and pools created for specifically
listed purposes: stock watering, irrigation, settling, rice growing, reflecting, swimming,
and ornamentation. To be excluded these features must have been created by excavating
and/or diking dry land. The proposed exclusions are insufficient because, although they
may benefit some agricultural uses, they do nothing for most industrial or commercial
operations. Lakes, ponds, and pools are used for an array of industrial purposes, and
combinations of different uses. The lakes, ponds, pools exclusion should be broadened to
accommodate legitimate industrial and commercial purposes. (p. 9)

Agency Response: See summary response. Also see summary responses for 7.4.2
and 7.4.4 with regard to exclusions for wastewater recycling and stormwater control
features.
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USA Rice Federation (Doc. #13998)

7.279 ...the proposed exemptions for ponds used for irrigation and rice growing do not achieve
their intended purpose. First, a rice field may not be considered a lake or pond. Second,
as discussed above, rice fields and onsite reservoirs for irrigation water do not have
exclusive uses. Rice farmers may grow other crops in rotation. Some rice farmers also
use their fields to raise crawfish. Many rice farmers allow sportsmen to hunt waterfowl
on their property. In fact, USA Rice Federation has a partnership with Ducks Unlimited,
the “USA Rice-DU Stewardship Partnership” that serves as a model of cooperation and
communication between a farm group and a conservation organization. Its purpose is to
promote the conservation and enhancement of wildlife habitat on working lands. Under
the proposed rule, rice farmers would have to deny access to sportsmen for hunting to
allow their rice fields and reservoirs to meet the terms of the exclusion for ponds,
contrary to the objectives of our partnership. (p. 8-9)

Agency Response:  See summary response.

Kansas Agriculture Alliance (Doc. #14424)

7.280 This exception struggles for the same reason as the exception for ditches in that it fails to
define what is meant by “excavation and/or diking of dry land . . . .”** Without a
definition, the only certainty that agriculture has is to excavate a pond on top of a hill.
This is particularly troubling to a western state like Kansas where annual rainfall can be
as little as fifteen inches per year. In such situations, ponds cannot function unless the
pond is constructed on an ephemeral or intermittent stream or feature that has a bed,
bank, and OHWM. It seems odd that EPA and the Corps would not build this into the
exception, as ephemeral and intermittent streams in the west have limited connection to a
TNW. This not only forecloses the building of new ponds, but also maintenance of
existing ponds.

In addition, the constraint that the pond be used exclusively for stock watering, irrigation,
a settling basin, or rice growing is further troubling. The term exclusively suggests that
no other use may be permitted or the pond would lose its exempt status. Many farm
ponds may be primarily used for agricultural purposes, but may also provide auxiliary
benefits to the owner such as wildlife habitat or recreational uses. Incidental utilization of
a pond or lake for such purposes should not destroy the exception. (p. 7)

Agency Response: See summary response. Also see the tributaries compendium
(topic 8).

Missouri Soybean Association (Doc. #14986)
7.281 Extremely narrow exemptions -

The rule also overreaches by narrowing the intent of the exemptions to the point that we
are unsure how they would ever apply, rendering them nearly useless in the real world.
The exemptions should apply broadly, without exceptions or strings attached to them.

1279 Fed. Reg. at 22263.
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Below is an example of some areas where the exemption should be clarified and/or
broadened.

...c) (H)(S)(ii) ... "Amrtificial lakes, ponds...used exclusively for such purposes as stock
watering...." No lake or pond is exclusively used for anyone purpose and it is next to
impossible to prevent wildlife from purposefully using it. Thus the rule overreaches by
narrowing the exemption with the word ‘exclusive' to an extent that it will have no
applicability as no feature will ever meet this standard. The exemption should apply
broadly, without except ion or strings attached, to a number of non-natural purposes
including agricultural, wastewater and stormwater control and treatment, ornamental
waters, aesthetic purposes, swimming pools , and reflecting pools among many others...

(p. 7-8)
Agency Response: See summary response.

Colorado Cattlemen's Association (Doc. #15068)

7.282 The agencies' exclusion of "artificial ponds excavated wholly in uplands, ...used
exclusively for livestock watering..." is both unclear and not encompassing of many
ponds used by the livestock industry. The wording of this exclusion leaves too many
questions for livestock producers. It also well documented that these ponds benefit
wildlife and the livestock industry is instrumental in preserving and maintaining these
extremely important resources. Consequently, these features should not be regulated and
should be broadened even further to exclude all stock ponds from the category of "waters
of the U.S." Additionally, because they are not navigable in-fact and they lack a
significant connection to any TNWs they should be excluded. The burden on livestock
producers to determine whether their ponds meet the criteria for exclusion is extremely
high, and opens their operations up to citizen suit litigation, where the fanner or rancher
himself will need to defend his stock pond use in court. (p. 7-8)

Agency Response: See summary response. It remains the government’s burden to
demonstrate a particular water is a “water of the United States.”

North Carolina Farm Bureau Federation (Doc. #15078)

7.283 The exclusion "[a]rtificial lakes or ponds created by excavating and/or diking dry land
and used exclusively for such purposes as stock watering, irrigation, settling basins, or
rice growing" is far too narrow. The restriction to "dry land" is problematic, because farm
ponds are not built on the tops of hills because they will never fill. This exclusion may
also inadvertently narrow the agricultural pond exemption under Section 404(f). Another
problem is the phrase "used exclusively for such purposes as ..." This seems to mean that
the pond could not be used for more than one purpose, such as stock watering and
irrigation. It is commendable that the Agencies are trying to carve out exclusions, but the
pond exclusion should be much more expansive to include situations in the real world. (p.
16)

Agency Response: See summary response.

Jensen Livestock and Land LLC (Doc. #15540)
7.284 v. Exclusively
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The agencies have failed to provide clarity or certainty regarding livestock ponds. The
proposed rule states, “Specifically, the agencies propose that the following are not
“‘waters of the United States’’ notwithstanding whether they would otherwise be
jurisdictional under section (a):...Artificial lakes or ponds created by excavating and/or
diking dry land and used exclusively for such purposes as stock watering, irrigation,
settling basins, or rice growing.” (Proposed Rule at 22218 (emphasis added)).

Under the exclusion for artificial ponds the agency has failed to extrapolate on and
clearly define the extent of the agencies’ meaning in using the word “exclusively.” The
livestock industry heavily utilizes artificial stock ponds to deliver water to our animals.
The exclusion of such ponds only when they are “exclusively” used for watering of
livestock raises many questions. Does the term mean for commercial purposes? Does it
mean 90 percent of the time what is the purpose for which it is used? If the pond is also
used as a water retention system, does it lose its excluded status. If the livestock
producers’ children swim in the pond occasionally does that mean it is sometimes used
for recreation and loses its excluded status? If, as many stock ponds provide, they are
used by wildlife does that negate its excluded status? Jensen Livestock and Land LLC.
assert the agencies should have provided an explanation about the extent of the
qualification that only artificial ponds used exclusively for stock watering are excluded.

The Merriam-Webster definition of “exclusive” (root word) means “not shared: available
to one person or group.”™** As used in the exclusion for artificial ponds and lakes, it is
apparent the only purpose that an artificial livestock pond can ever have is livestock
watering. If at any time it is used for fishing, swimming, ice skating, water retention, or
any other purpose it would be removed from the excluded category and make it a “water
of the U.S.” Jensen Livestock and Land LLC are extremely disappointed that the
agencies have once again failed to adequately define what their exclusions actually mean,
calling into question whether any water will actually fall into such categories. Jensen
Livestock and Land LLC. believe that due to the subjective nature of the artificial ponds
and lakes exclusion, very few livestock ponds will be excluded from the category of
“waters of the U.S.” Jensen Livestock and Land LLC submit that the agencies should
exclude from “waters of the U.S.” “all ponds used for livestock watering.” (p. 18-19)

Agency Response: See summary response.

National Barley Growers Association (Doc. #15627)

7.285 Stock Ponds. While EPA says that the Proposed Rule will not affect stock ponds, the
language presented suggests otherwise. For example, the rule says that stock ponds are
exempt only if they are “artificial” and used “exclusively” for stock watering, irrigation,
settling basins or rice growing. Natural stock ponds and stock ponds used for purposes
other than those listed by EPA may meet the WOTUS definition. EPA and the CORPS
should broaden the definition of stock ponds that fall outside federal regulatory authority.
(p. 6)

Agency Response: See summary response.

%3 Merriam-Webster Dictionary, available at http://www.merriam-webster.com/dictionary/exclusive.
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Florida Crystals Corporation (Doc. #16652)

7.286 The Proposed Rule also would assert jurisdiction over most artificial ponds and lakes in
Florida. Florida is dotted with artificial lakes and ponds, many of which have no surface
connection to offsite navigable waters. On farmlands, ponds are commonly present for
purposes of stock watering, local drainage and irrigation, sumps, or other purposes. In
urban areas, lakes and ponds were created as borrows pits, and now serve recreational,
drainage, and other purposes. Since most of Florida originally was a wetland, such
artificial lakes and ponds were typically excavated from wetlands, either pursuant to a
CWA permit or before passage of the CWA itself.

Currently, such ponds and lakes are not subject to CWA regulatory jurisdiction. After the
Supreme Court decision in Solid Waste Agency of Northern Cook County v. us. Army
Corps of Eng'rs, 531 U.S. 159 (2001), the Army Corps Jacksonville District generally has
not asserted jurisdiction over such "isolated" lakes and ponds if they are located more
than 200 feet away from a regulated navigable water and do not have a surface
connection. U.S. General Accounting Office, Waters and Wetlands: Corps of Engineers
Needs to Evaluate its District Office Practices in Determining Jurisdiction 19 (Feb.
2004). (p. 4-5)

Agency Response:  See summary response.

Richland Communities (Doc. #18793)

7.287 Rice Lands Converted to Other Uses in the Future Should Continue To Be
Nonjurisdictional

Given the agencies' intent to take uncertainty out of the equation for rice growing areas
by making them nonjurisdictional as a matter of law, the language of the proposed rule
should clarify that the legal designation can be relied upon and will not be revoked based
on a future changed use. The lack of such assurances could open the door to the exact
problem the agencies seek to eliminate with the proposed rule- costly case-by-case
jurisdictional determinations for a historically unique type of land that the agencies have
wisely determined should not be jurisdictional as a matter of law. For this reason,
Richland requests that the proposed rule clarify that the legal nonjurisdictional status of
rice growing areas applies prospectively. Otherwise, the legal status of a parcel of rice
growing land could be based on a rule of law one day, and on the personal determination
of a regulator the next. Such a scenario is illogical but unfortunately possible without the
clarification Richland seeks.

The preamble to the proposed rule explains the agencies' rationale for "drawing lines and
concluding that certain waters and features are not subject to the jurisdiction of the Clean
Water Act,” including rice growing areas. (79 Fed. Reg. 22218.) The agencies were
guided by the Supreme Court's observation in United States v. Riverside Bayview Homes
(1985) 474 U.S. 121 that it can be difficult to identify "where waters end" and the
Supreme Court plurality's observation in Rapanos v. United States (2006) 547 U.S. 715
that "there were certain features that were not primarily the focus" of the Clean Water
Act. As the preamble states:

One of the agencies' goals in this proposed rule is to increase clarity and certainty
about the scope of "waters of the United States.” To that end, the agencies
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propose not simply that these features and waters are "generally” not "waters of
the United States,” but that they are expressly not "waters of the United States™ by
rule .... These waters would not be jurisdictional by rule.

(79 Fed. Reg. 22218.)

In applying the spirit of the Rapanos plurality, the agencies have made the policy
decision that rice growing areas do not fall under the primary "focus" of the Clean Water
Act. Clarifying that this provision would not expire at some point in the future would
help to strengthen the agencies' objective to provide "greater clarity, certainty, and
predictability for the regulated public and the regulators” under the proposed rule. (79
Fed. Reg. 22189.) (p. 5-6)

Agency Response: See summary response. Also see overarching summary
response for topic 7.

Water Law (Doc. #13053)

7.288 Artificial Lakes and Ponds used exclusively for stock watering, irrigation, settling basins,
or rice growing. This necessarily makes artificial lakes and ponds that are used for any
other purpose jurisdictional, such as ponds used for piscatorial, fire suppression,
geothermal exchange, dust suppression, municipal supply, stormwater retention, or
augmentation purposes. No rationale for this limited list is given. Nearly all ponds in the
western United States are permitted or decreed for multiple uses. For example, a fire
protection pond filled by a ditch in a rural area will now be subjected to federal
jurisdiction. (p. 9)

Agency Response: See summary response. Also see summary response at 7.4.4
with regard to stormwater control features.

Colorado Water Congress Federal Affairs Committee (Doc. #14569)
7.289 VI. Unanswered Questions

Despite the proposal’s stated objective to add clarity to the regulatory process, the
proposal in fact creates great confusion and uncertainty...issues that must be addressed,
through clarification and in the context of an ongoing dialogue amongst stakeholders,
include:

e How will the agencies treat artificial lakes or ponds that are not used exclusively
for such purposes as stock watering, irrigation, settling basins, or rice growing,
including stormwater detention ponds;

... (p. 6-7)
Agency Response: See summary response.

Oqlethorpe Power Corporation (Doc. #14618)

7.290 The Proposed Rule also seeks to exclude "artificial lakes or ponds created by excavating
and/or diking dry land and used exclusively for such purposes as stock watering,
irrigation, settling basins, or rice growing," as well as for use as artificial reflecting pools,
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swimming pools, and ornamental waters. However, the language of this proposed
exclusion is not all-inclusive, thus creating ambiguity whether any other uses are allowed
for "artificial lakes or ponds." Therefore, Oglethorpe Power seeks clarification regarding
the following question:

e Would a retention or detention pond that was created by excavating dry land,
which is currently used exclusively to collect or detain storm water, constitute an
artificial lake or pond, such that the retention or detention pond would be
excluded from the meaning of "waters of the United States"? (p. 3)

Agency Response: See summary response. Also see summary response at 7.4.4.

Santa Clara Valley Water District (Doc. #14776)

7.291 THE EXCLUSIONS SET FORTH IN THE PROPOSED RULE SHOULD BE
CLARIFIED AND EXPANDED IN CERTAIN RESPECTS

A. Artificial Groundwater Recharge Basins Should More Clearly Be Excluded

Artificial groundwater recharge basins can be used to clean and store surface water
underground for use later for irrigation, municipal, or industrial purposes. The Proposed
Rule would exempt "groundwater" and "[a]rtificial lakes or ponds created by excavating
and/or diking dry land and used exclusively for such purposes as stock watering,
irrigation, settling basins, or rice growing." Although the District believes that this
language is broad enough to cover artificial groundwater recharge basins, uncertainty
arises from the fact that artificial groundwater recharge basins are not specifically
excluded. The Proposed Rule should clarify that artificial groundwater recharge basins
are excluded from the definition of "waters of the United States."”

Sub-paragraph (b )(5)(ii) should be amended as follows to add the underlined language:
"Artificial lakes, basins, or ponds created by excavating and/or diking dry land and used
exclusively for such purposes as stock watering, irrigation, settling basins, groundwater
recharge, or rice growing;" (p. 6-7)

Agency Response: See summary response. Also see summary response at 7.4.2.

Tri-State Generation and Transmission Association, Inc. (Doc. #16392)

7.292 The Agencies have long recognized that artificial ponds created on dry land to collect and
retain water and that are used as settling basins are generally not jurisdictional.*** The
proposed rule would clarify that "[a]rtificial lakes or ponds created by excavating and/or
diking dry land and used exclusively for such purposes as ... settling basins," among other
purposes, are per se not jurisdictional.**> Tri-State supports the categorical exclusion of
such ponds and lakes rather than relying on the 1986 preamble language, but would urge
the Agencies to make it clear that this exclusion encompasses the many types of ponds on
mine sites and other facilities that are used for the concentration and settling of solids.

1451 FR 41217 (1986 Corps regulatory preamble); 53 FR 20765 (EPA regulatory preamble).
4579 FR 22263.
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As currently drafted, the proposed regulatory text appears to apply to sedimentation
ponds and other onsite ponds on mine sites that are used for concentration and settling.**°
But, Tri-State, along with NMA, is concerned that some might interpret the exclusion as
being limited to water features associated with agriculture given that the term "settling
basins" appears in the regulatory text among a list of references to agricultural activities,
i.e., "stock watering," "irrigation," and "rice growing." The preamble to the proposed rule
does not shed any light on whether the reference to "settling basins" encompasses such
features used in other industries, often for stormwater management and treatment
purposes. The Agencies should therefore clarify that this exclusion is not limited to
agriculture-related settling basins by explicitly referencing "industrial sedimentation
ponds" or "industrial settling basins™ in the list of permissible purposes. In addition, the
Agencies should clarify in the preamble that the exclusion is not confined to water
features relating to agricultural activities.

The Agencies should further clarify that artificial ponds meet the requirement of being
excavated on dry land even if such features are constructed within floodplains or riparian
areas, and even if such features might share a subsurface hydrological connection to a
downstream jurisdictional water. The exclusion would be rendered meaningless if it does
not apply to ponds constructed on lands within floodplains and riparian areas. The same
would be true if the Agencies (or a citizen plaintiff) could claim that a pond is a "water of
the United States" based solely on a groundwater connection that ultimately develops
between an anthropogenic on-site pond and an ephemeral tributary, to use an example. (p.
10)

Agency Response: See summary response. Also see overarching summary
response for topic 7 and summary responses at 7.4.2 and 7.4.4.

Xcel Enerqy (Doc. #18023)

7.293 Section 328.3(b)(5)(ii) of the Proposed Rule would exempt "artificial lakes or ponds
created by excavating and/or diking dry land and used exclusively for such purposes as
stock watering, irrigation, settling basins, or rice growing[.]" The scope of this exemption
is unclear, because the term "exclusively” would indicate that only reservoirs used for the
specifically listed purposes will qualify. However, the use of the phrase "such purposes
as" would indicate that other purposes of use may also qualify for the exemption. Xcel
Energy recommends that the revised Proposed Rule should not use the word
"exclusively" to describe the purposes of use of the reservoir. The exemption from
jurisdiction found in 8404(f)(l) contains no such "exclusive" limitation. (p. 8)

Agency Response: See summary response.

Ducks Unlimited (Doc. #11014)

7.294 In the same vein, the exclusion of “artificial lakes or ponds created by excavating and/or
diking dry land and used exclusively [emphasis ours] for such purposes as stock watering,

146 64 FR 39252, 39332 (July 21, 1999) (Corps nationwide permit recognizing that “[sJupport facilities are essential
components of a mining operation" and authorizing facilities such as "settling ponds and settling basins, ditches,
stormwater and surface water management facilities" among others).
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irrigation, settling basins, or rice growing,” should be modified. Many of the artificial
reservoirs used for rice agriculture, for instance, serve additional, ancillary purposes such
as waterfow! hunting. These water bodies, whose primary use is clearly to provide
agricultural irrigation water and which have not previously been regulated, should not
now be brought under the jurisdiction of the new rule because there are often secondary
uses of that water. We leave it to the agencies to work with the agricultural sector to
develop suitable wording to address this concern. (p. 21)

Agency Response: See summary response.

Southern Environmental Law Center et al. (Doc. #13610)

7.295 To avoid confusion the term “dry land” should be changed to “uplands.” To the extent
that this is an alternative to using the farm pond exemption set forth in the statute, we
support it. (p. 42)

Agency Response: See summary response. The agencies have deleted the term
“uplands” in response to the confusion the term created and instead use the term
“dry land,” which was used in prior preamble statements.

Center for Biological Diversity, Center for Food Safety, and Turtle Island Restoration Network

(Doc. #15233)

7.296 The same thing is true for your new proposed exclusions of artificial lakes and ponds,
artificial reflecting pools and swimming pools, “small ornamental waters,” water-fill
depressions created “incidental to construction activity,” and your exclusion of gullies,
rills and non-wetland swales. 40 CFR 122.2 (b)(5)(ii), (iii), (iv), (v), (vi). Here, again,
even where these waters and features have a significant nexus to and impact on the
physical, chemical and biological integrity of downstream waters, you would define them
as non-jurisdictional. However, this conflates the question of jurisdiction with level of
concern regarding these particular “other waters”. In most cases these may be waters of
no concern (e.g., swimming pools and reflection ponds), however, in other cases they
may be of concern. These should not, then, be removed from the definition of “other
waters” categorically. For instance, field runoff catch basins from CAFO manure
application fields where applications have been above agronomic rates would lose
agricultural runoff exemptions and become, at least, point sources subject to CWA 301
prohibitions from discharge. Stock water ponds, where animals have direct contact with
the ponds, should not be allowed to discharge to streams or rivers. If they have
intermittent hydrologic interaction they would impact the physical, chemical and
biological integrity of downstream waters in violation of the CWA. (p. 10)

Agency Response: See summary response. Also see overarching summary
response for topic 7.

Patrick E. Murphy, Member of Congress, House of Representatives (Doc. #15371.1)

7.297 1. The Proposed Rule Will Greatly Increase the Scope of Federal Clean Water Act
Jurisdiction Over Farmlands

B. Most Farm Ponds Will Become “Waters of the United States”
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e Currently, small isolated bodies of water (such as farm ponds and quarry lakes) are
not regulated by the Corps or EPA under the Clean Water Act

e The Proposed Rule will make most such waters in Florida “waters of the United
States”

o The Proposed Rule states that all waters that are “adjacent” to federally-
regulated waters are part of the “waters of the United States”

o “Adjacent” is defined to mean “neighboring,” which is further defined to
mean “waters located within the ... floodplain [of jurisdictional waters] or
waters with a shallow subsurface hydrological connection [to jurisdictional
waters]”

o In Florida, with our flat topography and surficial aquifers, the “floodplain”
covers most farmlands and there almost always is a subsurface connection
between isolated ponds and some offsite body of water. (p. 1-2)

Agency Response:  See overarching summary response for topic 7. The agencies
have revised the definition of adjacency. See the preamble and Compendium 3
regarding adjacent waters. As described in the rule and throughout this document,
the agencies have identified a number of exclusions that may apply to agricultural
operations.

Robert J. Goldstein & Associates (Doc. #16577)

7.298 3) Lakes or ponds created by excavating or diking dry land: Does “dry land” include

7.3.3.

former wetlands that were drained by ditching? Does “dry land” include intermittent
streams that were diked/dammed during their fry season? If so, then the inconsistency
described in #2 above is again a concern. Please define the concept of “dry land” more
completely. (p. 2)

Agency Response: See summary response.

Artificial Reflecting Pools or Swimming Pools Created by Excavating and/or Diking
Dry Land

Specific Comments

Federal Water Quality Coalition (Doc. #15822.1)

7.299 3. Artificial pools.

Under the proposed rule, artificial reflecting pools or swimming pools created by
excavating and/or diking dry land are not jurisdictional. Limiting the exemption to
reflecting or swimming pools has created significant uncertainty about the status of other
artificial pools that can hold water, such as concrete tanks and even secondary
containment structures. (p. 19)

Agency Response: The final rule identifies several artificial water features that
are excluded. Concrete tanks and secondary containment structures may be
excluded under other exclusions, depending on the circumstances. The agencies
disagree this exclusion creates significant uncertainty.
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Water Law (Doc. #13053)

7.300 Artificial Reflecting Pools or Swimming Pools created by excavating and/or diking dry
land. This necessarily means that artificial pools for any purpose other than reflecting and
swimming are subjected to federal jurisdiction. (p. 9)

Agency Response:  The final rule identifies several artificial water features that
are excluded. Artificial pools in addition to reflecting and swimming pools may be
excluded under other exclusions, depending on the circumstances.

Berkshire Hathaway Energy Company (Doc. #14650)

7.301 C. The Agencies Should Clarify the Exemption for Artificial Lakes or Ponds to Also
Exempt Drainage Water or Channels from Artificial Lakes or Ponds

The Agencies should similarly consider modifications to the exemption for artificial lakes
or ponds created by excavating and/or diking dry land. Waters that otherwise show
characteristics of waters of the U.S. but are sourced from an exempt water such as an
artificial pond should not be jurisdictional. The drainage water and channel from an
exempt artificial pond created by excavating dry land should not create a nexus to the
pond or themselves be jurisdictional. The Agencies should clarify this accordingly. (p. 5)

Agency Response: The final rule clarifies that excluded waters are never
jurisdictional even where they otherwise fall into one of the categories in paragraphs
(a)(4) through (a)(8).

Southern Environmental Law Center et al. (Doc. #13610)
7.302 Dry land should be changed to uplands. (p. 42)

Agency Response: The agencies retain the term “dry land” but have provided
additional explanation of the term in response to requests for additional clarity.

7.3.4. Small Ornamental Waters Created by Excavating and/or Diking Dry Land for
Primarily Aesthetic Reasons

Summary Response

The agencies have identified small ornamental waters created by excavating and/or diking dry
land for primarily aesthetic reasons as generally not “waters of the United States” in previous
preambles or guidance documents. The Federal Register notices by the Corps on November 13,
1986, and by EPA on June 6, 1988, preambles indicated these waters could be determined on a
case-specific basis to be “waters of the United States.” The agencies do not retain that authority
for features excluded under the rule. The proposed rule contained this exemption unchanged
from previous preamble language.

Most commenters noted that the rule does not provide guidance on how “small ornamental
waters” will be distinguished from medium or large ornamental waters for jurisdiction. The
example given was ornamental lakes within cities. Commenters were also uncertain about the
status of large ornamental waters that are not primarily aesthetic, such as those that capture
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stormwater and are ornamental. Commenters noted that no rationale was given for subjecting
ornamental waters “not primarily used for aesthetics” to federal jurisdiction, and recommend that
dry land should be changed to uplands.

In response to comments, the agencies have deleted language that a small ornamental water must
be created “for primarily aesthetic reasons.” The agencies agree this element introduces a
“purpose test” that can be difficult to implement and is unnecessary for this exclusion. With
respect to “small,” rather than focusing on the objective size of the water, it is more important to
consider whether the water is contributing to the chemical, physical, or biological integrity of
downstream waters. The agencies anticipate that excluded ornamental waters will not provide the
functions of natural water features. For example, in many circumstances ornamental waters such
as fountains and reflecting pools and similar features are not part of the tributary system and do
not connect with downstream waters. If a water is conveying, treating, or storing stormwater, the
agencies would refer to the exemptions for stormwater which is further explained in the
summary for Section 7.4.4. Rather than replace “dry lands” with uplands, which itself confused
many commenters, the agencies have clarified in the preamble that “dry land” refers to areas of
the geographic landscape that are not water features such as streams, rivers, wetlands, lakes,
ponds and the like. However, it is important to note that a “water of the United States” is not
considered “dry land” if it lacks water at a given time. Similarly, an area remains “dry land” even
if it is wet after a rainfall event.

Specific Comments

City of Glendale, Arizona (Doc. #15054)

7.303 There are many ornamental lakes within the City of Glendale, such as Coyotes Lakes
near the hockey arena. It is unclear whether this lake would qualify under the exclusion
for small ornamental waters. The proposed rule does not provide guidance on how
"'small ornamental waters" will be distinguished from jurisdictional (medium or large)
ornamental waters. (p. 3)

Agency Response: See summary response above.

Rubber Manufacturers Association (Doc. #15419)
7.304 1V. RMA supports the exemption for small ornamental ponds

Section 122.2(b)(5)(iv) exempts “small ornamental waters created by excavating and/or
diking dry land for primarily aesthetic reasons.” 76 Fed. Reg. 22268. RMA members’
ornamental ponds are not affecting the chemical, physical, or biological integrity of
waters of the U.S. RMA supports the exemption for small ornamental ponds. (p. 3)

Agency Response:  The agencies agreed and retained the exemption for small
ornamental ponds. See summary response above.

Federal Water Quality Coalition (Doc. #15822.1)
7.305 5. Small ornamental waters.

Small ornamental waters created by excavating and/or diking dry land for primarily
aesthetic reasons are not jurisdictional. Limiting the exemption to small ornamental
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waters has created significant uncertainty about the status of large ornamental waters or
ornamental waters that are not primarily aesthetic, such as waters that both capture
stormwater and are ornamental. (p. 19)

Agency Response: See summary response for 7.3.4 above.

Northern Arizona Municipal Waters Users Association (Doc. #9730)

7.306 Small ornamental waters created for aesthetic reasons are not included. "Small™ is not
defined and large ornamental waters are not addressed? (p. 1)

Agency Response: See summary response above.

Water Law (Doc. #13053)

7.307 Small Ornamental Waters created by excavating and/or diking dry land primarily for
aesthetic purposes. The Agencies provide no definition of what constitutes “small”,
leaving nearly any amount potentially regulated. The Agencies give no rationale for
subjecting ornamental waters “not primarily used for aesthetics” to federal jurisdiction.

(p. 9)
Agency Response: See summary response above.

Southern Environmental Law Center et al. (Doc. #13610)

7.308 Same comment as immediately above. [Dry land should be changed to uplands.] (p. 42)

Agency Response: The agencies disagree and instead clarify in the preamble that
“dry land” refers to areas of the geographic landscape that are not water features
such as streams, rivers, wetlands, lakes, ponds and the like. See summary response
above.

7.3.5. Water-filled Depressions Created Incidental to Construction Activity

Summary Response

The agencies have identified Water-filled Depressions Created Incidental to Construction
Activity as generally not “waters of the United States” in previous preambles or guidance
documents. The Agencies’ 1986 and 1988 preambles indicated these waters could be determined
on a case-specific basis to be “waters of the United States.” The 1986 and 1988 Preambles state:
“Water-filled depressions created in dry land incidental to construction activity and pits
excavated in dry land for the purpose of obtaining fill, sand, or gravel unless and until the
construction or excavation operation is abandoned and the resulting body of water meets the
definition of waters of the United States. ”

The final rule expands and clarifies this language by stating that water-filled depressions created
in dry land incidental to mining or construction activity, including pits excavated for obtaining
fill, sand, or gravel that fill with water are not considered “waters of the United States”, even
where they otherwise meet the terms of paragraphs (a)(4) through (8). Codifying these
longstanding practices supports the agencies' goals of providing greater clarity, certainty, and
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predictability for the regulated public and the regulators. In addition, under prior preamble
guidance the agencies could determine that a particular feature generally considered non-
jurisdictional was a “water of the United States.” The rule does not allow for this case-specific
analysis to be used to establish jurisdiction - these waters are categorically excluded from
jurisdiction.

The rule includes several refinements to the exclusion for water-filled depressions created as a
result of certain activities. In addition to construction activity, the agencies have also excluded
water-filled depressions created in dry land incidental to mining activity. This change is
consistent with the agencies’ 1986 and 1988 preambles, which generally excluded pits excavated
for obtaining fill, sand or gravel, and there is no need to distinguish between features based on
whether they are created by construction or mining activity. Several commenters asked that this
exclusion be broadened to include other types of artificial waterbodies. However, this exclusion
is not the only one that addresses artificial waters. Paragraph (b) of the regulations excludes a
number of artificial features, and commenters should see those essays and responses for more
detail. In particular, the agencies have revised and clarified the exclusion for artificial lakes and
ponds created in dry land in response to comments. See summary response at 7.3.2 and related
individual questions in that section. The agencies therefore have not made further changes to
this exclusion. Some commenters felt this exclusion created confusion by suggesting other
water-filled depressions would be jurisdictional. The agencies again note the rule includes
several exclusions for artificial waters, so the agencies disagree this exclusion will form the basis
of any misinterpretation. Moreover, the examples provided, such as water in tire ruts, are
typically the types of transitory pooling of water that would be excluded as puddles. Finally, the
agencies are clear in the final rule that all waters and features identified in paragraph (b) of the
rule as excluded will not be “waters of the United States” even if they otherwise fall within one
of the categories in paragraphs (a)(4) through (a)(8).

It is important to note that this exclusion is limited to features created in dry land. The phrase
“dry land” appears in the 1986 and 1988 preambles, and the agencies believe the term is well
understood based on the more than 30 years of practice and implementation. But in keeping with
the goal of providing greater clarity, the agencies clarify that “dry land” refers to areas of the
geographic landscape that are not water features such as streams, rivers, wetlands, lakes, ponds
and the like. However, a “water of the United States” is not considered “dry land” if it lacks
water at a given time. Similarly, an area remains “dry land” even if it is wet after a rainfall

event. In addition, features meeting this exclusion may function as a “point source” under CWA
section 502(14)), such that discharges of pollutants to waters through these features would be
subject to other CWA regulations (e.g., CWA section 402).

Specific Comments

Pennsylvania Fish and Boat Commission (Doc. #4826)

7.309 The PFBC concurs with the exclusion of most specific waters and features from the
definition of "waters of the United States" including, waste treatment systems, prior
converted cropland, ditches that are excavated wholly in uplands, artificially irrigated
areas that would revert to upland, ditches that do not contribute flow, either directionally
or through another water, artificial lakes/ponds created by excavating or diking dry land
used exclusively for stock watering, irrigation, settling, etc., reflecting pools, ornamental
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waters used for aesthetic purposes, gullies and rills and non-wetland swales. The PFBC
suggests that the agencies clarify "water-filled depressions created incidental to
construction activity" by re-defining this feature as "water-filled depressions created
temporarily and incidental to construction activity". Such depressions left in the
landscape under typical climatic conditions will over time develop into wetland habitat
that may qualify for jurisdictional protection under "other waters". (p. 3)

Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that these features could be found to be jurisdictional
once the construction activity is completed or abandoned and the water feature
remains.

North Carolina Forest Service, North Carolina Department of Agriculture (Doc. #14122)
7.310 Comment 2

In the portion of the proposed rule which explicitly excludes or exempts certain land
features from being considered as a WOTUS, [Part (b) of the proposed rule] we suggest
adding the following text, shown below in underline, added to existing proposed rule
language:

*  "(S)(v) water-filled depressions created incidental to construction,
agricultural, horticultural, or silvicultural activity;"

Justification for Comment 2:

Incidental water filled depressions can be created by the use of tractors, trucks, and other
portable machinery used for agricultural, horticultural, and silvicultural activities on the
land, much in the same way as construction machinery. There is no reason to limit this
exclusion to only those depressions which are created from construction activity. (p. 2)

Agency Response: See summary response above.

North Carolina Department of Agriculture and Consumer Services (Doc. #14747)

7.311 Another exclusion that has raised concerns for the agriculture community is (b)(S)(v):
"Water-filled depressions created incidental to construction activity.” This wording leads
to the conclusion that all other water-filled depressions, including those in farm fields,
could be subject to jurisdiction. This concern could be eased by a change in the wording
of this exclusion, or addition of a new one. If a new exclusion was added to say, "Any
water-filled depression that does not meet the definition of a wetland,” this would make it
clear that any wet areas in a farm field would in fact need to meet the definition of a
regulated wetland in order to be jurisdictional. (p. 3-4)

Agency Response: See summary response above.

Wisconsin Department of Natural Resource (Doc. #15141)

7.312 ...the agencies should consider adding language to the exceptions for water-filled
depressions created incidental to construction activity, and groundwater, including
groundwater drained through subsurface drainage systems. Specifically, the WI DNR
suggests that the agencies consider adding the language, which is underlined, to the
exception for water-filled depressions,
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"(v) water-filled depressions created incidental to construction activity created by
excavating or diking dry land that do not constitute a new normal circumstance
under the 1987 US Army Corps of Engineers Wetland Delineation Manual." (p.
3)

Agency Response: See summary response above. The agencies do not agree this
added language is needed and are concerned it would introduce confusion.

California State Water Resources Control Board (Doc. #15213)

7.313 The following specific comments are provided by the California State Water Resources
Control Board and the nine California regional water quality control boards (collectively,
the "Water Boards ") staff regarding the proposed "Definition of 'Waters of the United
States' Under the Clean Water Act" (Proposed Rule) for 40 CFR 230.3. Specific
recommended changes to the proposed regulations are shown in strikeeut/underline
format. Additional comments are presented as endnotes [see footnote].

(v) Water -filled depressions created incidental to construction activity that are
not part of an interconnected network of waters of the United States;'*” (p. 6)

Agency Response: See summary response above. The exclusion is limited to
depressions created in dry land.

Ohio Department of Natural Resources et al. (Doc. #15421)
7.314 328.3(b)(5)(v) Water-filled depressions created incidental to construction activity

Greater clarification would be needed to exclude these waters. Presumably, “incidental to
construction activities" would mean the depressions were created unintentionally during
construction. These types of areas often occur within construction zones and remain on
the landscape following construction. An example would include tire ruts and large flat
areas that have not been precisely graded to allow for positive drainage. Many of these
unintentional water-filled depressions often become sparsely or fully vegetated with
hydrophytic vegetation and develop hydric soil characteristics over time. Would
exempted water-filled depressions remain non-jurisdictional even after they have
developed wetland criteria? Currently, Section (b) of the proposed definition would not
allow for the recapture of these water-filled depressions under any of the categories listed
in Section (a) (1)-(7).

For example, a large area in an interchange infield may have been poorly graded when it
was constructed 40 years ago. The area was relatively flat and did not drain thoroughly.
The result was that depressions were created unintentionally and incidental to
construction activities that, over time, have formed areas meeting all three wetland
criteria. It is apparent that these areas are adjacent to a tributary. Based on the proposed

Y7 There are cases where after a number of years of inactivity, water-filled depressions created incidental to
construction activity become habitat for plants and animals and support other designated uses. These water-filled
depressions may be considered to be waters of the United States if they are interconnected with other waters of the
United States.
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definition, ODOTSs interpretation is that these areas would not be jurisdictional waters of
the U.S. despite meeting all three wetland criteria. Similar scenarios could include areas
that have been subjected to past mining or other construction activities. These are not
uncommon features on the Ohio landscape.

Please confirm ODOT's interpretation of the proposed definition, or provide
modifications or clarification to the proposed definition to accurately reflect the intent. (p.
6-7)

Agency Response: See summary response above. The exclusion covers water-filled
depressions that exhibit wetland criteria, as well as pits excavated in dry land for
obtaining fill, sand, or gravel.

Water and Sewer Department, City of Greeley, Colorado (Doc. #15258)

7.315 Greeley proposes the following:

e Incorporate the full Preamble Exclusion for gravel pits into 40 CFR
§122.2(b)(5)(v) to cover:

Water filled depressions created incidental to construction activity and pits
excavated in dry land for the purpose of obtaining fill, sand, or gravel unless and
until the construction or excavation operation is abandoned and the resulting
body of water meets the definition of waters of United States.

e Add a provision to 40 CFR 8122.2(b) excluding: "Lined sand and gravel pits used
to store water." The Agencies could define "lined sand and gravel pits" to specify
state or local performance standards that would adequately sever connectivity for
purposes of the exclusion. The definition could also require the lined pits to be
operated pursuant to a state or local program that ensures the lining maintains its
integrity.

... (p. 6)

Agency Response: See summary response above. The exclusion applies to pits
excavated in dry land for obtaining fill, sand, or gravel. The rule does not change
the agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains.

North Carolina Soil and Water Conservation Commission (Doc. #14790)

7.316 Depressions:

(b)(5)(v): “Water- filled depressions created incidental to construction activity,” leads to
the conclusion that all other water filled depressions, including those in farm fields, could
be subject to jurisdiction. This should be changed to read, “Any water filled depression
that does not meet the definition of a wetland.” This change would make it clear that any
wet areas in a farm field would in fact need to meet the definition of a regulated wetland
in order to be jurisdictional. (p. 2)

Agency Response: See summary response above.

209



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Minnesota Chamber of Commerce (Doc. #16473)

7.317 C. The Proposed Rule Would Create Other Impediments to the Efficient Operation of
Minnesota Mining Facilities.

1. Water- Filled Depression Exclusion

Section (b)(s)(v) of the Proposed Rule excludes from the definition of "waters of the
United States” "Water-filled depressions created incidental to construction activity.” Such
depressions are frequently created at Minnesota mine sites. For example, one of our
members describes a situation where it excavates sand from one part of its mine site for
use in its mining operations, and the depression created soon fills with water from
precipitation. However, because the company often will not need to dig sand again for
many months, vegetation may begin to grow in and around the depression in the
intervening months, taking on the appearance of a wetland.

Recommendation:

The Agencies should revise the Proposed Rule to clarify that if a water body qualifies for
the water-filled depression exclusion, it will not lose its excluded status by the simple
passage of time or because vegetation grows on or around the depression. Additionally,
the definition of construction activities should include activities that support mining
operations, such as the excavation of mine pits, borrow areas, tailings basins, settling
basins, and water recirculation ponds. (p. 6-7)

Agency Response: See Summary response above. The exclusion applies to
excavations in dry land for obtaining fill, sand, or gravel. See summary responses at
7.3.2 and 7.4.2 regarding the exclusions for certain settling basins and wastewater
recycling features.

Woashington State Water Resources Association (Doc. #16543)

7.318 Despite the proposals stated objective to add clarity to the regulatory process, the
proposal in fact creates great confusion and uncertainty. Some of the unanswered
questions have been alluded to...Other issues that must be addressed, through
clarification and in the context of an ongoing dialogue amongst stakeholders, include:

e How will the agencies treat water-filled depressions that are incidental to “other
than” construction activity;

... (p.17,18)
Agency Response: See summary response above.

U.S. Chamber of Commerce (Doc. #14115)
7.319 “Water-Filled Depressions”

The Agencies propose to exclude “water-filled depressions created incidental to
construction activity.” The language of the proposed exclusion is ambiguous. The
Agencies do not clarify what is meant by “incidental to” or “construction activity.”
Depressions are commonly created in the course of construction for various reasons,
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including borrow pits, retention basins, architectural landscaping, diversion of storm
water run-off, creation of water storage features, etc. Are these and similar depressions
excluded if they were created in the course of constructing something other than a
structure or a facility? Also unclear is whether this exclusion applies for as long as a
depression exists and continues to apply irrespective of whether it is “water-filled” at all
times or whether a condition of “construction” ceases to exist. Depressions created
incidental to construction activity may continue to exist, by design or happenstance, for
indefinite periods—even beyond the life of the structure or facility with which their
creation was associated. For instance earthen dikes around storage tanks often accumulate
rain water over periods of time, particularly in areas of heavy rainfall. (p. 35)

Agency Response: See summary response above. The exclusion applies to
excavations in dry land for obtaining fill, sand, or gravel. Also see summary
responses at 7.3.2, 7.3.4, 7.4.2 and 7.4.4 regarding exclusions for certain artificial
lakes and ponds, small ornamental waters and wastewater recycling and
stormwater control features. The rule does not change the agencies’ existing
practice that these features could be found to be jurisdictional once the construction
or mining activity is completed or abandoned and the water feature remains.

South Carolina Chamber of Commerce (Doc. #14535)

7.320 D. Exemption for ""Water-Filled Depressions Created Incidental To Construction
Activity" (122.2(b)(5)(v))

This exemption, carried over from current regulations, is not further defined in the
Proposed Rule or explained in the Preamble. On its face, this exemption is not limited in
time, but it has sometimes been interpreted as applying only while construction activity is
ongoing. That interpretation is inconsistent with the plain language of the exemption, and
it also is inconsistent with the rationale for the exemption.

First of all, an exemption that only applied while construction activity was underway
would be of little value. Only once construction is completed will the full extent of any
such water-filled depressions created by the construction activity be known. A water-
filled depression that is formed either by excavation associated with construction activity
or by the creation of an area that is poorly drained or not drained at all due to changes in
land contours and drainage resulting from construction activity, is certainly not a
traditional navigable water, nor does its existence have a significant effect on traditional
navigable waters.

Just as importantly, little or no regulatory benefit would result from treating such
depressions as WOTUS. EPA should make clear, either in the exemption itself or in the
Preamble, that this exemption is not limited only to the duration of the construction
activity. EPA also should clarify that a depression excavated as a source of soil, sand,
gravel, etc. to be used in the construction falls within the notion of "incidental to
construction activity." Again, these depressions are fundamentally different from, and do
not warrant application of the same regulatory requirements as, other, natural surface
water bodies. (p. 7-8)

Agency Response: See Summary response above. The exclusion applies to
excavations in dry land for obtaining fill, sand, or gravel. The rule does not change
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the agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains.

Federal Water Quality Coalition (Doc. #15822.1)

7.321 6. Water-filled depressions.

Water-filled depressions created incidental to construction activity are not jurisdictional.
Limiting the exemption to depressions created incidental to construction activity has
raised significant uncertainty about the status of other depressions on the ground that
could collect water, even tire ruts. (p. 19)

Agency Response: See summary response above.

Lvdig Construction Inc. (Doc. #14147)

7.322 ...with this proposed rule, the agencies are effectively shifting the burden to the regulated
community to prove the application of the limited and ambiguous exclusions on a case-
by- case basis. This point is particularly prominent with regard to the exclusions for
‘water-filled depressions incidental to construction activity’ and ‘water-filled depressions
excavated on dry land for the purposes of obtaining sand and gravel.” Old maps and aerial
photos may be the only sources available to identify historic conditions in order to
resolve third-party allegations of violations of federal CWA laws; however, these tools
often lack the level of resolution required to make a proper determination. It will
ultimately be up to the regulated community to provide compelling evidence that an
uneven surface area on the land (i.e., man-made wet area) first came about during
construction activity, or face complicated and layered reviews, costly penalties or even
citizen suits. (p. 2)

Agency Response: See summary response above. It is the government’s burden to
demonstrate that a water is jurisdictional.

Associated General Contractors of America (Doc. #14602)
7.323 VIII. Water-Filled Depressions

Summary: The proposed language that would exclude “water-filled depressions created
incidental to construction activity” from the definition of WOTUS is ambiguous. This is
particularly problematic for AGC members because it will ultimately be up to the
regulated community to provide compelling evidence that an uneven surface area on the
land (i.e., man-made wet area) first came about during construction activity — or face
complicated and layered reviews, costly penalties, or even citizen suits. Old maps and
aerial photos may be the only sources available to identify historic conditions in order to
resolve alleged violations of federal CWA laws. However, these tools often lack the level
of resolution required to make a proper determination.

The proposed revisions to the definition of WOTUS would introduce many new ways for
the federal government to regulate isolated waters that are normally wet only during
seasonal rain events. It is likely that new types of waters will be regulated by the federal
government. In this regard, the public will frequently face the difficult task of proving, on
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a case-by-case basis, that the water or feature at issue qualifies for one of the limited and
ambiguous exclusions. This point is particularly prominent with regard to the exclusions
for “water-filled depressions incidental to construction activity” and “water-filled
depressions excavated on dry land for the purposes of obtaining sand and gravel.” AGC
notes that this exclusion provides yet another example of this rulemaking being overly
broad and ambitious in scope, so much so, as to require an exclusion for waters this small
— the implication being that without this exclusion these waters would be jurisdictional
WOTUS.

As proposed, the language of the “water-filled depressions” exclusion is ambiguous. The
agencies do not clarify what is meant by “incidental to” or “construction activity.”
Depressions are commonly created in the course of construction for various reasons,
including borrow pits, retention basins, architectural landscaping, diversion of storm
water run-off, creation of water storage features, etc. Are these and similar depressions
excluded if they were created in the course of constructing something other than a
structure or a facility? It is also unclear whether the exclusion survives beyond the period
of the actual construction activity.

AGC members are also concerned that the burden will fall to the regulated community to
provide compelling evidence that an uneven surface area on the land (i.e., man-made wet
area) first came about during a construction activity and should not be regulated. A
failure to prove this fact would carry important regulatory implications that could
significantly affect the utility and value of land, as well as the jurisdiction of state and
federal agencies. Proving that a land depression was created by a construction operation
will require historical information.

In many instances, a series of old maps and aerial photographs from different dates may
provide the only opportunity to determine the origin of a particular wet area or water, in
cases where there is some doubt as to whether or not they were man-made. Old maps
may include topographic sheets, soil, geology, and land surveys. Even still, they may not
be sufficient to identify small water bodies, wetlands, and wet soils, or, alternatively, to
document their absence.

In an outreach meeting with AGC members, the agencies shared the opinion that general
contractors would have “easy access” to topography maps and aerial photos to
demonstrate the creation of “water-filled depressions incidental to construction” —
if/when any jurisdictional issues or challenges would arise. AGC disagrees and finds that
the agencies are oversimplifying what it will take to demonstrate the presence or absence
of water-filled depressions. Historically, topographic maps and aerial photographs have
been useful in identifying well-defined areas with wetland characteristics (i.e., true
wetlands). However, with the proposed rule and the strong potential for the inclusion of
more isolated depressions, these tools lack the level of resolution required to make a
proper determination. AGC members have shared reports of former construction,
industrial, and logging sites where wetland plants have become established within areas
as shallow as 3 to 4 inches (e.g., tire tracks, poor grading practices, and natural settlement
of non-compacted areas) from the surrounding landscape. In many instances the wetland
vegetation is sparse and often comingled with grasses, such as reed canary grass. This
unique characteristic, in addition to the flat topography that is often associated with
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water-filled depressions, make it nearly impossible to classify some areas using
topographic maps and/or aerial photos. (p. 17-18)

Agency Response: See summary response above. The exclusion applies to
excavations in dry land for obtaining fill, sand, or gravel. Also see summary
responses at 7.3.2, 7.3.4, 7.4.2 and 7.4.4 regarding exclusions for certain artificial
lakes and ponds, small ornamental waters and wastewater recycling and
stormwater control features. It is the government’s burden to demonstrate that a
water is jurisdictional. The rule does not change the agencies’ existing practice that
these features could be found to be jurisdictional once the construction or mining
activity is completed or abandoned and the water feature remains.

NAIOP Commercial Real Estate Development Association (Doc. #14621)
7.324 7.8328.3(b)(5)(v). Water-filled Depressions.

Routinely federal regulators, despite guidance in the preamble of the 1986 Final Rule,
attempt to exert jurisdiction over features such as sediment traps, sediment basins,
vegetated swales, and stormwater ponds (created for and during construction activities)
when projects are delayed due to economic conditions (loss of funding, foreclosures,
etc.). While higher level managers usually intercede, the delays and angst could be
eliminated by providing more specific and clear language.

Therefore, we recommend that you replace: “Water-filled depressions created incidental
to construction activity;” with the following subsection:

(v) Depressions that become water filled periodically or permanently with or without
hydrophytic vegetation or hydric soils created incidental to construction or quarrying
activity whether actively in use or abandoned. (p. 5)

Agency Response:  See summary response above. Also see summary responses at
7.3.2 and 7.4.4 regarding exclusions for certain settling basins and stormwater
control features.

O'Neil LLP (Doc. #14651)

7.325 Other Needed Clarifications to the Rule Requiring Revision and Re-Circulation for
Public Comment Before Adoption

Water-filled Depressions Created Incidental to Construction Activity

With regard to the Agencies' proposed exclusion from regulation for "water-filled
depressions created incidental to construction activity," the Agencies should address the
issue of agency alleged "abandonment” of the construction activity and whether there is a
period of time after which such a feature would no longer qualify under the Rule as
exempt from CWA regulation if the construction activity has, in fact, been abandoned.
The Rule should be clear that a claim of "abandonment” by the Agencies should not be
available unless the Agencies can show that all construction and project development
activity has been abandoned for at least 10 years and that no efforts were being made
during that time by any person to resume development activity on that project site.
Providing a clear time frame, with a 10-year minimum period, would be important for
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both the regulators and regulated public so that there is clarity for features that while
clearly incidental to construction may have taken on wetland characteristics. (p. 5)

Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that pits excavated in dry land for obtaining fill, sand, or
gravel could be found to be jurisdictional once the construction or mining activity is
completed or abandoned and the water feature remains.

Reclamation and Abandoned Mine Lands Divisions, Public Service Commission, North Dakota

(Doc. #12857)

7.326 Many of the hazardous abandoned coal mines we reclaim hold water in final mine pits
and in mine spoils. It's not clear if these areas would be considered 'water filled
depressions created incidental to construction activity' which would be exempt from the
proposed "waters of the United States™ definition. We believe the rule needs to clarify
that such areas are exempt. Otherwise, reclamation work to eliminate hazardous
conditions will unnecessarily be subject to the lengthy Section 404 permitting process. (p.
2)

Agency Response:  See summary response above.

National Stone, Sand and Gravel Association (Doc. #14412)

7.327 NSSGA is pleased to see that EPA's website on the proposed rule excludes "water filled
depressions excavated on dry land for the purposes of obtaining fill, sand or gravel” from
jurisdiction. However, the rule does not expressly include this exclusion but simply refers
in the preamble to exclusions found in the 1986 preamble. See 79 Fed. Reg. 22218. That
preamble states the following "generally™ will not be considered waters of the United
States and therefore will not be subject to federal jurisdiction as follows:

Water-filled depressions created in dry land incidental to construction activity and
pits excavated in dry land for the purpose of obtaining fill, sand, or gravel, unless
and until the construction or excavation operation is abandoned and the resulting
body of water meets the definition of waters of the United States.

The jurisdictional status of water bodies incidentally created at the site of aggregate
mining and production facilities as part of normal mining, processing and reclamation is
of particular importance to NSSGA members. Aggregate operations often create open
depressions at mining sites that serve as sediment catch basins and areas that direct
drainage from the surrounding site so as not to fill the active mining area with water.
Indeed, the excavation of dry land areas creates the majority of sand pit lakes. As
excavation commences, water fills the pit. This is due, in large part, to the high water
table where many companies operate. Not only should the exclusion be in the text of the
rule, the exclusion should be clear that sites undergoing active reclamation under state
law have not been "abandoned.” (p. 49-50)

Agency Response: See summary response above. The exclusion applies to
excavations in dry land for obtaining fill, sand, or gravel. The rule does not alter
the agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains.
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7.328 A. The Rule must clarify that a mining site is not "abandoned" after active mining
activities cease if the site is still undergoing reclamation activities under State law, and/or
where an operator can demonstrate that economic conditions resulted in delays in
completing mining activities.

For many companies, reclamation under state law continues well past cessation of active
mining operations and the mine site is not considered abandoned under state reclamation
programs.'*® Yet, the interpretation of "abandonment" has never been clarified under this
exclusion to include sites undergoing reclamation. Since the institution of the 404
program, controversy has often arisen as to the jurisdictional status of this incidentally
created water/wetland where a site is still undergoing reclamation under state law.'*°
NSSGA submits that a site is "not abandoned" if it is still undergoing the reclamation
process under state law... (p. 50)

Agency Response: See summary response above. The rule does not change the
agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains.

Lyman-Richey Corporation (Doc. #14420)
7.329 Clarifying the Exemption for Active Sand and Gravel Operations

The Guidance presently explains that the following "generally" will hot be considered
waters of the United States and therefore will not be subject to federal jurisdiction:

Water-filled depressions created in dry land incidental to construction activity and
pits excavated in dry land for the purpose of obtaining fill, sand, or gravel, unless
and until the construction or excavation operation is abandoned and the resulting
body of Water meets the definition of waters of the United States.

Lyman-Richey supports this interpretation, as the majority of sand pit lakes are excavated
from dryland areas. As excavation commences, water fills the pit. This is due, in large
part, to the high water table in which Lyman-Richey operates its mining activities. But
for Lyman-Richey's activities, these pits would not contain any water, much less water
subject to federal jurisdiction.

Confusion can arise in cases when an active sand and gravel operation expands and
incorporates an existing wetland or when a small tributary is "mined through™ to access

148 Under Cal. Law a mining operations cannot commence without an approved reclamation plan and that plan must
include a description of how "mining water will be disposed"” Cal. Pub. Resources Code §2770(a) and (c) (8) (A). A
number of other western states require reclamation as part of a mining operation. See Alaska Stat. §27.19.020; Ariz.
Rev. Stat. §27-921; Mont. Code §882-4-336; Or. Rev. Stat. §517.750; Wash. Rev. Code §78.44.111. In all, at least 37
states regulate non-coal surface mining on a statewide basis, 35 states require some sort of bond or security from the
operator, and at least 26 states provide for public comment at permit review. Available at
http://nssga.org/communications/whoweare.cfm.

9'In Northern Cal. River Watch v. City of Healdsburg, 496 F. 3d. 9931002 (9th Cir) (2007), the corps
determination that a waste pond had not been abandoned because reclamation activities under state law were still
underway was overturned by the district court. The Ninth Circuit affirmed holding that the excavation operation
exemption applies not to ponds undergoing actual extraction."
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additional upland ground on the other side of the tributary. To be clear, no waste sand is
placed into the wetland or tributary in these cases, and therefore, there is no discharge in
violation of Clean Water Act § 404.

Nevertheless, we are aware of instances in which the Corps has asserted jurisdiction over
an entire mining pit once either circumstance occurs. The Corps apparently relies on 33
C.F.R. 8 328.5 for this jurisdictional assertion, However, this provision only applies to
permanent changes in the shoreline configuration of the relevant waters, But, this
regulation should not apply as long as the pit in question is clearly being mined because
the change is by definition transient.

The agency's assertion of jurisdiction over an entire pit adversely affects ongoing
operations not otherwise subject to Clean Water Act 8§ 404 by precluding the discharge of
any process waste sand back into the pit, which is the common industry practice. The
only viable solution is to deposit all process waste sand onto upland ground. Depending
on the operation in question, it is possible that no available upland ground exists. And, in
each case, large upland waste sand deposits can present a nuisance to surrounding
communities as the sand is exposed to wind and other elements over time. In addition,
many times, all operation is occurring in a floodway, so depositing waste S31Id upland
might violate other federal regulations, and the waste sand could not stay upland.

Finally, some consideration should be given to the typical life cycle of a sand and gravel
pit. Most mining sites are excavated from upland areas located within a floodplain and/or
floodway. The upland ground is dug out, and the pit fills with water from the surrounding
groundwater table. The aggregates are removed with a suction dredge, and process waste
sand is deposited directly back into the pit along the edges of the water. This usually
results in substantial habitat creation for many species including threatened and
endangered species. Indeed, in some case, such as interior least terns and piping plovers,
sand and gravel pits often represent the best remaining habitat available in certain areas.
See, e.g., Bomberger Brown and Jorgensen, 2010 Interior Least Tern and Piping Plover
Monitoring, Research, Management, and Outreach Report/at the Lower Platte River,
Nebraska. Thus, the Guidance should not create any disincentive toward the creation of
these sensitive areas.

For these reasons, the agencies should make clear in the Guidance that no discharges of
process waste sand within an active milling pit, when made incident to active sand and
gravel operations, will be considered subject to Clean Water Act jurisdiction. At a
minimum, the agencies should explain and define the concept of abandonment (and the
corollary of permanent change in 33 C.F.R. § 328.5). Lyman-Richey recommends the
term require a cessation of all active mining operations for a period of five or more years
without any intent to reinitiate operations... (p. 13-14)

Agency Response: See Summary response above. The exclusion applies to
excavations in dry land for obtaining fill, sand, or gravel. The rule does not alter
the agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains.
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Virginia Coal and Energy Alliance and Virginia Mining Issues Group (Doc. #14619)
7.330 C. The Agencies Should Clarify That "Old Works" Are Not Jurisdictional

"Old works" are excavations and depressions left from historic mining activities
conducted prior to the passage of the CWA and SMCRA. These features are generally
considered non-jurisdictional and are reclaimed according to current SMCRA regulatory
requirements. Nearly 80% of all surface mining conducted in Virginia involves remining;
thus, these features are encountered at the majority of mine sites in the SVC. Active
mining operations in the SVC utilize these "old works" - pre-law relic drainage ditches
and depressions that have filled with water over time - for drainage and sediment basins,
slurry impoundments and other operational purposes. Mining operations also frequently
cross over and impact these features.

For the most part, these "old works" have remained outside of CWA jurisdiction under
the exemption for "water-filled depressions created incidental to construction activity."
But the Proposal threatens to erode or eliminate the applicability of this exemption to old
works. We urge the Agencies to clarify that old works are not jurisdictional, either
categorically or otherwise. (p. 7)

Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains.

Corporate Communications and Sustainability, Domtar Corporation (Doc. #15228)

7.331 Exemption for “Water-Filled Depressions Created Incidental To Construction
Activity” (122.2(b) (5) (V)

This exemption exists in the current regulations and there is not further discussion or
explanation in the proposal. While the exemption is not limited in time it has sometimes
been interpreted as applying only while construction activity is ongoing. That
interpretation is inconsistent with the plain language of the exemption, and it also is
inconsistent with the rationale for the exemption. First of all, an exemption that only
applies while construction activity was underway would be of little value. Only once
construction is completed will the full extent of any such water-filled depressions created
by the construction activity be known. A water-filled depression that is formed either by
excavation associated with construction activity or by the creation of an area that is
poorly drained or not drained at all due to changes in land contours and drainage resulting
from construction activity, is certainly not a traditional navigable water, nor does its
existence have a significant effect on traditional navigable waters. Just as importantly,
little or no regulatory benefit would result from treating such depressions as WOTUS
subject to CWA permitting and water quality regulations. Domtar suggest the agencies
clarify in any final rule that this exemption is not limited to only the duration of the
construction activity. The agencies also need to clarify that a depression excavated as a
source of soil, sand, gravel, etc. to be used in the construction falls within the notion of
“incidental to construction activity.” Again, these depressions are fundamentally different
from, and do not warrant application of the same regulatory requirements as, other,
natural surface water bodies. (p. 14)
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Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains. The exclusion applies to excavations in dry land for obtaining fill,
sand, or gravel.

Valero Companies (Doc. #15363)

7.332 All of these definitional sections that outline exemptions from “Waters of the United
States” contain language similar to the following:

Artificial lakes or ponds created by excavating and/or diking dry land and used
exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing;

Water-filled depressions created incidental to construction activity;

Waters meeting these limitations would not be considered “jurisdictional” under the
CWA. Regardless of the Agencies final action regarding definitions of “Waters of the
United States”, the Agencies should expand, amplify, or otherwise provide clarity
regarding circumstances waters are:

1. Collected in ponds and used for fire control/suppression (i.e. “fire water
ponds”)

2. Water that has collected and stands within storage tank containment dikes

The proposed definition of “Waters of the United States” does not specifically mention
such waters as being jurisdictional. However, the exemptions from the definition of
“Waters of the United States” in all of the citations above are sufficiently unclear as to
exempting these two circumstances that, under the proposed definitions, there is
significant risk that fire water ponds and water ponding in storage tank containment dikes
would, in fact, be construed as jurisdiction. We strongly urge the Agencies to revise the
exemption language cited above to specifically cite our concerns as non-jurisdictional.
The language regarding “artificial lakes and ponds” should be broadened beyond those
activities currently listed and include “fire-water ponds”.

Additionally, the “water-filled depression” language should be broadened in a way that
makes clear this exclusion applies for as long as a depression exists and continues to
apply irrespective of whether it is “water-filled” at all times or whether a condition of
“construction” ceases to exist. Depressions created incidental to construction activity may
continue to exist, by design or happenstance, for indefinite periods — even beyond the life
of the structure or facility with which their creation originally was associated. Earthen
dikes around storage tanks often accumulate rain water for periods of time, particularly in
areas of heavy rainfall. There is no justification for the exclusion to cease operating due
to subsequent events. Moreover, a depression may well be water-filled during wet periods
and virtually empty during dry periods. The exclusion should apply so long as such
depression occasionally retains water. (p. 2-3)

Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that these features could be found to be jurisdictional
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once the construction or mining activity is completed or abandoned and the water
feature remains. See summary response at 7.3.2 with regard to fire control ponds.

North Carolina Farm Bureau Federation (Doc. #15078)

7.333 Why are only "water filled depressions created incidental to construction activities"”
excluded, but not those created by farm or forestry equipment? All water filled
depressions created incidental to activities such as construction, farming, forestry and
such should be excluded. (p. 16)

Agency Response: See summary response above.

Oqlethorpe Power Corporation (Doc. #14618)

7.334 Oglethorpe Power generally agrees with the exclusions provided within the Proposed
Rule, but believes the exclusions should be broader and that the Proposed Rule fails to
provide requisite specificity in regard to the application of the exclusions. For instance,
the Proposed Rule excludes from the CWA's jurisdiction "water-filled depressions
created incidental to construction activity,” but fails to define key terms, including
"incidental to™ and "construction activity." The exclusion also does not indicate which
types of water-filled depressions are excluded (if not all). Oglethorpe Power seeks
clarification regarding the following question:

« Would a water-filled retention or detention pond built during the construction
of a facility and for the purpose of collecting storm water runoff constitute a
"water-filled depression created incidental to construction activity," such that
the pond would be excluded from the meaning of "waters of the United
States"? Does the answer remain the same if the facility's construction has
been completed? (p. 3)

Agency Response: See Summary response above. The rule does not alter the
agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains. The final rule also excludes stormwater control features created in
dry land.

Washington County Water Conservancy District, St. George, Utah (Doc. #15536)

7.335 C. THE AGENCIES SHOULD CLARIFY THE EXCLUSION FOR WATER-
FILLED DEPRESSIONS FROM CONSTRUCTION.

The Agencies should clarify their exclusion for “water-filled depressions created
incidental to construction activity.” First, the Agencies should define the terms
“depression” and “incidental to construction activity.”150 Specifically, the Agencies
should clarify that such “incidental” depressions includes intentionally-created features
like temporary erosion ponds, and are not limited to inadvertent features like depressions
created by construction equipment. Second, the Agencies should clarify that there is no

10 proposed Rule, 79 Fed. Reg. at 22,263.
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time limit following construction of such artificially created water-filled depressions to
qualify for this exclusion.

While the Proposed Rule retains the exclusion for “water-filled depressions created
incidental to construction activity,” it eliminates the exclusion for “pits excavated in dry
land for the purpose of obtaining fill, sand or gravel unless and until the construction or
excavation operation is abandoned and the resulting body of water meets the definition of
waters of the United States.”*** The WWG understands that “pits excavated in dry land”
typically refer to mining lakes.'* The Agencies should revise the Proposed Rule to
explain their reasons for eliminating this exclusion. (p. 27)

Agency Response:  See summary response above. Also see summary response at
7.4.4 with regard to the exclusion for certain stormwater control features. The
exclusion applies to pits excavated in dry land for obtaining fill, sand, or gravel.
The rule does not alter the agencies’ existing practice that these features could be
found to be jurisdictional once the construction or mining activity is completed or
abandoned and the water feature remains.

Colorado Water Congress Federal Affairs Committee (Doc. #14569)
7.336 VI. Unanswered Questions

Despite the proposal’s stated objective to add clarity to the regulatory process, the
proposal in fact creates great confusion and uncertainty...issues that must be addressed,
through clarification and in the context of an ongoing dialogue amongst stakeholders,
include:

e How will the agencies treat water-filled depressions that are incidental to “other
than” construction activity;

e How will the agency treat construction detention ponds that ultimately drain to
navigable waters;... (p. 6-7)

Agency Response: See summary response above. Also see summary response at
7.4.4 with regard to stormwater control features.

Southern Environmental Law Center et al. (Doc. #13610)

7.337 This exemption should be removed. In major construction projects such as interstate
highways, extremely large borrow pits are dug with the express purpose of turning these

5L EPA, Draft Guidance on Identifying Waters Protected by the Clean Water Act 20-21 (Apr. 2011), available at
http://www.epa.gov/tp/pdf/wous_guidance_4-2011.pdf.

152 Under the Proposed Rule, it appears that even if an active mining lake lacks a surface-water connection to
traditionally navigable waters, or tributaries to such traditionally navigable waters, it is possible the mining lake
would be jurisdictional as “adjacent” waters if it has a “shallow subsurface hydrologic connection to such a
jurisdictional water.” Proposed Rule, 79 Fed. Reg. at 22,208. Thus, it appears that under the Proposed Rule,
discharges into active mining lakes would likely require a CWA permit.
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“waterfilled depressions” into lake-front property. Under this exemption such amenity
lakes would not be subject to regulation in the future. This would be a mistake. Other
constructed depressions turn into wetlands over time and are often connected with
jurisdictional waters. Again, cutting such waters off from any future protections would be
a mistake. (p. 42)

Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that these features could be found to be jurisdictional
once the construction or mining activity is completed or abandoned and the water
feature remains.

Stormwater Management Commission, Lake County, Illinois (Doc. #15381)

7.338 We recommend clarifying the exclusion related to water-filled depressions in
8328.3(b)(5)(v) to include a timeframe for this exclusion (e.g., abandoned for the past 5

years). (p. 2)
Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that these features could be found to be jurisdictional

once the construction or mining activity is completed or abandoned and the water
feature remains.

WaterLegacy (Doc. #18017)
7.339 Permanent Mine Pit Lakes

Mine pit lakes, which are allowed to be created in a natural landscape may become
extensive permanent waters that are functionally indistinguishable from a contaminated
natural lake in terms of impacts on birds, wildlife, and hydrological interaction with
nearby waters. Such mine pits should be regulated as waters of the U.S. WaterLegacy
proposes language clarifying that mine pit lakes are not exempt from consideration as
“waters of the United States.” We request a change from EPA’s proposed rule 40
C.F.R.8230.03(t) as follows:

(t) The following are not “waters of the United States,” notwithstanding whether
they meet the terms of paragraphs (s)(1) through (7) of this section—

(5). . .(v) Temporary VW water-filled depressions, created incidental to
construction activity, not including mine pit lakes; (p. 3)

Agency Response: See summary response above.

O'Neil LLP (Doc. #16559)
7.340 Water-filled Depressions Created Incidental to Construction Activity

With regard to the Agencies' proposed exclusion from regulation for "water-filled
depressions created incidental to construction activity,” the Agencies should address the
issue of agency alleged "abandonment” of the construction activity and whether there is a
period of time after which such a feature would no longer qualify under the Rule as
exempt from CWA regulation if the construction activity has, in fact, been abandoned.
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The Rule should be clear that a claim of "abandonment” by the Agencies should not be
available unless the Agencies can show that all construction and project development
activity has been abandoned for at least 10 years and that no efforts were being made
during that time by any person to resume development activity on that project site.
Providing a clear time frame, with a 10-year minimum period, would be important for
both the regulators and regulated public so that there is clarity for features that while
clearly incidental to construction may have taken on wetland characteristics. (p. 7)

Agency Response: See summary response above. The rule does not alter the
agencies’ existing practice that pits excavated in dry land for obtaining fill, sand, or
gravel could be found to be jurisdictional once the construction or mining activity is
completed or abandoned and the water feature remains.

Robert J. Goldstein & Associates (Doc. #16577)

7.341 5) Depressions created incidental to construction: As discussed in #4 above, this
exclusion should be restricted to depressions created incidentally in non-wetlands only.

(p. 2)

Agency Response: See summary response above. The exclusion applies only to
water-filled depressions created in dry land.

7.3.6. Groundwater, including Groundwater Drained through Subsurface Drainage Systems

Summary Response

The agencies have consistently interpreted the Clean Water Act to exclude shallow or deep
groundwater from the geographic scope of the waters of the United States. The final rule
continues to exclude shallow subsurface water and groundwater, including groundwater drained
through subsurface drainage systems. This decision reflects current agencies’ practice and
provides greater clarity.

Many of the commenters were unclear from the proposed rule whether all groundwater is
excluded including subsurface drainage systems and shallow subsurface connections. A few
commenters questioned whether groundwater pumped through surface drainage ditches or into a
pond/reservoir would be excluded and whether a tributary that disappears underground remains a
“water of the United States” while underground.

Many commenters supported excluding all groundwater since that has been the historical
interpretation, and stated that groundwater is currently regulated by states and tribes and should
remain their jurisdiction. Many other commenters argued that the rule should not exclude
groundwater because of its intrinsic connection with surface water and stated that groundwater
often has closer hydrological connections to traditionally navigable waters than do jurisdictional
tributaries and adjacent waters. They argued that no other rule fully protects groundwater and
that groundwater supports ecologically important water including spring-fed and groundwater-
fed streams.
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The final rule continues to identify as excluded “Groundwater, including groundwater drained
through subsurface drainage systems” reflecting the agencies’ interpretation of “waters of the
United States.” This exclusion applies to all groundwater, including shallow subsurface flow.
Nothing in this rule limits or impedes any existing or future state or tribal efforts to further
protect their waters. As many commenters pointed out the close connection of groundwater with
surface water, this exclusion does not apply when groundwater emerges on the surface,
contributing surface flow to streams and spring-fed waters. At this point, when groundwater
emerges on the surface, it is surface water, and the resulting water feature is potentially regulated
under the Clean Water Act. With this understanding, once groundwater is pumped into surface
drainage ditches or into a pond/reservoir, the surface feature itself could be subject to
jurisdiction. In the reverse, when a covered tributary has a segment that disappears underground
that segment is not a “water of the United States.” However, the covered tributary itself remains
a “water of the United States” (see discussion in tributary compendium (topic 8) on breaks in
OHWM). The extent of groundwater protection in other rules is beyond the scope of this
rulemaking.

Some commenters questioned the use of subsurface hydrologic connections to establish
jurisdiction when groundwater is excluded from the rule. A few comments requested specific
limits on shallow groundwater connection distance, rate of groundwater flow, volume of
groundwater flow, groundwater depth and or other hydrologic information to be used to establish
jurisdiction. A few commenters supported the use of shallow subsurface/ groundwater as an
avenue to document significant nexus including the use of subsurface drainage systems as a
connection to establish jurisdiction to a wetland.

It is important to note the discussion in the rule preamble that while exclusions are not “waters of
the United States,” they can serve as a hydrologic, nonjurisdictional connection that agencies
would consider when making case-specific significant nexus determinations. The agencies’
decision is consistent with the law and current practice. For example, the agencies’ 2008
Rapanos guidance states, “Under this definition, the agencies consider wetlands adjacent if one
of following three criteria is satisfied. First, there is an unbroken surface or shallow sub-surface
connection to jurisdictional waters. This hydrologic connection may be intermittent.” In addition,
the science strongly supports the important role shallow subsurface connections can play when
assessing the effects of surface waters, and it is appropriate to consider them in a significant
nexus determination. See Technical Support Document Sections Il and IX. There is no basis in
the statute or caselaw to ignore the significant effects a water has downstream waters simply
because the connection exists through a non-jurisdictional feature. The agencies have made
determinations since the Rapanos guidance which established jurisdiction using shallow
subsurface hydrologic connections for adjacency. The preamble identifies a shallow subsurface
hydrologic connection as lateral water flow over a restricting layer in the top soil horizons, or a
shallow water table which fluctuates within the soil profile, sometimes rising to or near the
ground surface but moving quickly through the soil impacting surface water directly within
hours or days. See also the Technical Support Document, Section 1X. Therefore, the agencies
will continue the current practice of considering whether subsurface connections contribute to
the type and strength of functions provided by a water or similarly situated waters when making
a case-specific significant nexus determination. See topic 5 (Significant Nexus).
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Several commenters cited to Hawai’i Wildlife Fund v. County of Maui to argue the agencies
should include groundwater as “waters of the United States.” The court there held that
groundwater was a “conduit” through which pollutants were being discharged into the ocean,
requiring an NPDES permit. This finding is consistent with agency interpretation that discharges
of pollutants to “waters of the United States” via groundwater with a direct hydrologic
connection to surface waters are subject to the CWA. See Concentrated Animal Feeding
Operation Proposed Rule, 66 FR 2960, 3015 (Jan. 12, 2001). The exclusion for groundwater in
the rule does not affect this longstanding interpretation as the agency has never considered the
groundwater itself to be a “water of the United States.” While the court analyzed whether a
discharge of pollutant into groundwater itself would require a permit, the court acknowledged the
agencies’ interpretation, including citing to the proposed rule. The court further acknowledged
that if the agencies promulgated a final rule that reflected their interpretation, it would be entitled
to Chevron deference.

Specific Comments

Region 10 Tribal Caucus (Doc. #14927)

7.342 ...EPA’s proposed categorical exclusion of groundwater will leave ecologically
important waters unprotected. The rule appears to be inconsistent with EPA’s
longstanding and consistent interpretation that the CWA may cover discharges of
pollutants from a point source to surface water that occur via groundwater that has a
direct hydrologic connection to the surface water.

The Tribal Caucus believes that the exclusion of groundwater, particularly the exclusion
of “groundwater, including groundwater drained through subsurface drainage systems”
from the definition of “Other Waters” should be revised to include, rather than exclude
such waters. Groundwater is often hydrologically connected to navigable waters to the
same extent, if not more, in some cases then waters that the rule has included in the
definition. (p. 3)

Agency Response: See summary response above. Based on longstanding legal
interpretation and current practice the agencies disagreed with the request to
include groundwater as a water of the United States and retained groundwater as a
categorical exclusion from the definition. However, the agencies agreed that
subsurface connections can serve as a hydrologic, nonjurisdictional connection that
agencies will consider when making case-specific significant nexus determinations.

U.S. House of Representatives Committee on Science, Space and Technology (Doc. #16386)

7.343 Nancy Stoner recently claimed that this rule does not regulate groundwater. Does the
Clean Water Act give the EPA jurisdiction over groundwater?

a. Please provide a detailed legal rationale and any supporting examples or precedent.

b. If it does not, then does EPA use "ground water" as a means of establishing a
"connection?" Please provide a detailed legal rationale and any supporting examples or
precedent. (p. 7)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
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waters of the United States. The agencies have clarified that subsurface connections
can serve as a non-jurisdictional hydrologic connection that agencies would consider
when making case-specific significant nexus determinations.

State of Idaho (Doc. #9834)
7.344 2. Ground Water

"Waters of the United States™ under the CWA do not include ground water. Idaho
appreciates the Proposed Rule's specific exclusion of “ground water, including ground
water drained through subsurface drainage systems." However, the Proposed Rule's use
of "shallow subsurface hydrologic connections™ to establish jurisdiction of adjacent
surface waters is less clear even though the preamble states that "nothing ... would cause
the shallow subsurface connections themselves to become jurisdictional.”

The preamble language clarification should be included in the Proposed Rule itself to
avoid misinterpretations and confusion about the EPA and Corps' intent and the
jurisdictional status of such waters. Idaho requests the ground water exclusion in section
40 CFR 328.3(b)(5)(vi) of the rule be amended to state as follows:

"Ground water, including but not limited to ground water drained through
subsurface drainage systems and shallow subsurface hydrologic connections
between adjacent surface waters under this section” (changes in italics). (p. 4-5)

Agency Response: See summary response above. The agencies in the final rule
preamble clearly state, “neither shallow subsurface connections nor any type of
groundwater, shallow or deep, are themselves ‘waters of the United States’.” The
agencies disagree that a change to the rule language was necessary.

State of Oklahoma (Doc. #14625)

7.345 a. Jurisdiction over subsurface flows, a.k.a. ""groundwater"*

Of great significance to Oklahoma, the proposed rule does not go far enough to ensure
that Oklahoma's groundwater is off limits. While | appreciate that EPA and the Corps
have added a specific statement in the proposed rule that excludes groundwater, they
continue to say that shallow subsurface flows could be used to establish jurisdictional
nexus. In Oklahoma, any subsurface water, no matter how shallow, is considered
groundwater and thus belongs to private property owners subject only to reasonable
regulation by the state. As a practical matter, it's hard to fathom how CWA regulations
can be effectively applied to distinct surface waters connected only through subsurface
waters without ultimately expanding jurisdiction over the property owner's groundwater
resource. Any regulation of subsurface flows, or other water under the surface, would be
a severe encroachment on the private property rights of Oklahoma landowners. (p. 11)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States. The final rule continues to provide an explicit exclusion
for groundwater, including groundwater drained through subsurface drainage
systems, and the final rule preamble explicitly states that neither shallow subsurface
connections nor any type of groundwater, shallow or deep, are ever jurisdictional.
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North Carolina Department of Agriculture and Consumer Services (Doc. #14747)

7.346 In the proposed rule, groundwater remains exempt from jurisdiction. However, a shallow
groundwater connection is proposed to be a factor in determining whether a significant
nexus exists. The proposed rule does not place any limits on distance, rate of groundwater
flow, volume of groundwater flow, or any other hydrologic information needed to
determine whether or not a water body has a significant connection to a navigable water.

Groundwater should be removed from the proposed rule as a tool to determine whether or
not a significant nexus is present. If groundwater remains in the rule as a significant
nexus test, specific limits must be enacted to enable consistent determinations of
jurisdiction. (p. 4)

Agency Response: The science strongly supports the important role subsurface
connections can play when assessing the effects of surface waters, and it is
appropriate to consider them in a significant nexus determination. See Technical
Support Document sections Il and IX. Because subsurface connections can vary
based on geography, topography, and soil type, among other factors, the agencies
did not identify specific limitations, but rather to allow these hydrologic connections
to be assessed appropriately for the individual water. In terms of limits, the agencies
note that case-specific determinations, and thus consideration of subsurface flow,
are limited to two narrow classes of waters identified in paragraphs (a)(7) and (a)(8)
of the final rule. See Section IV.H of the preamble.

Wisconsin Department of Natural Resource (Doc. #15141)

7.347 ...the agencies should consider adding language to the exception for groundwater to
clarify the intent of the exception. If a subsurface drainage system was installed to drain a
wetland or other aquatic resource, but is not effectively draining that wetland, then that
wetland or aquatic resource should still be regulated under the Clean Water Act. The
department suggests adding the following language, which is underlined,

"(vi) groundwater, including groundwater drained through subsurface drainage
systems. If a subsurface drainage system is not effectively draining a wetland or
aquatic resource, the wetland or aquatic resource remains a waters of the United
States and activities to repair or enhance subsurface drainage may require
approval under Section 404 of the Clean Water Act. (p. 3)

Agency Response:  Section 1V.H of the preamble clarifies that shallow subsurface
connections, including subsurface drainage systems, are a factor in case-specific
significant nexus analyses.

Los Angeles Department of Water and Power (Doc. #15238)

7.348 ...the Agencies' proposed approach seemingly allows for groundwater to be
inappropriately regulated as a tributary. The Agencies affirm in the preamble that they
"have never interpreted ‘waters of the United States ' to include groundwater and the
proposed rule explicitly excludes groundwater, including groundwater drained through
subsurface drainage systems"." LADWP supports the Agencies' exclusion of groundwater
from the definition of WOUS, and seeks clarification in the final rule that groundwater

will not be regulated. Groundwater should remain as a Water of the State, regardless of
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its source. However, it can be interpreted under the newly proposed rule that groundwater
is a tributary water.

Considering the above, LADWP suggests that the Agencies clarify the language as
follows:

e Groundwater should remain as Water of the State and exempt from the definition
of the WOUS, regardless of its source;

e Ephemeral streams: due to their nature, dry for some seasons and wet others,
should not be deemed WOUS, but only Waters of the State, similar to
groundwater;

e Dry Lake beds should be excluded from WOUS, since most are isolated and do
not have a significant nexus to a WOUS; and

e Off-site storage and/or man-made impoundments related to hydroelectric facilities
are only created for the operations of the plant, and should not be defined as
WOUS. (p. 3-4)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States.

Information on the following comments can be found in other sections: ephemeral
stream status see topic 8 (Tributary); dry lake beds see topics 4 (Other Waters) and
5 (Significant Nexus); hydroelectric facility man-made impoundments see Section
7.3.2 and topic 2.4 (Impoundments).

New Mexico Environment Department (Doc. # 16552)

7.349 Exclusions from Jurisdictional Determinations are Unclear

In reviewing the proposed rule's exemptions, several clarifications related to the
exemptions are needed to avoid conflict with other portions of the proposed rule. For
example, it is unclear why the exemption for groundwater has the proposed language
"including groundwater drained through subsurface drainage systems.” 79 Fed. Reg.
22,180, 22,199. The Department asserts that all groundwater drains through subsurface
drainage systems, and as such, the exemption suggests that some groundwater(s) might
not be excluded. Although the Department presumes that this language was intended to
clarify that water collected through agricultural tile drains is excluded, as written it only
adds ambiguity and confusion. The Department requests that the Agencies clarify this
exemption. (p. 12)

Agency Response: The agencies believe the rule is clear and have added specific
language to the preamble that neither shallow subsurface connection nor any type of
groundwater are jurisdictional. See summary response above.

State of Oklahoma, et al. (Doc. # 16560)
7.350 VII. Exempt Groundwater, Including Subsurface Hydrologic Connections
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As noted particularly in the preamble to the draft WOTUS rule, groundwater is outside
the reach and scope of the CWA. In fact, it's a great example of an equally important
source of freshwater for our citizens and industries that is well protected and managed
solely within the purview of States. We appreciate the proposed rule's exclusion of
groundwater, both in the preamble and now in the regulatory text, including the
exemption of "groundwater drained through subsurface drainage systems."” Still, given
the proposed rule's use of "shallow subsurface hydrologic connections” as a possible
means to establish jurisdiction, we believe the regulatory exemption should be extended
to cover such shallow subsurface water. In Oklahoma and a number of other states, any
water under the surface, no matter how shallow, is groundwater and is a property right of
the overlying landowner. While the discussion in the preamble states that subsurface
hydrologic connections will not become jurisdictional themselves, we remain concerned
about the fact that preamble language often becomes unplugged from the regulatory
language upon final codification in the CFR. Accordingly, we propose that the
groundwater exclusion in paragraph (t)(5) (vi) of the proposed rule be amended as
follows:

"Groundwater, including but not limited to groundwater drained through subsurface
drainage systems_and shallow subsurface hydrologic connections used to establish
jurisdiction between surface waters under this section."(proposed changes underlined) (p.
5)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States. The final rule continues to provide an explicit exclusion
for groundwater, including groundwater drained through subsurface drainage
systems, and final rule preamble explicitly states that neither shallow subsurface
connections nor any type of groundwater, shallow or deep, are jurisdictional.

State of Idaho (Doc. # 16597)
7.351 2. Ground Water

"Waters of the United States™ under the CWA do not include ground water. Idaho
appreciates the Proposed Rule's specific exclusion of "ground water, including
groundwater drained through subsurface drainage systems.” However, the Proposed
Rule's use of "shallow subsurface hydrologic connections” to establish jurisdiction of
adjacent surface waters is less clear even though the preamble states that "nothing ...
would cause the shallow subsurface connections themselves to become jurisdictional."
The preamble language clarification should be included in the Proposed Rule itself to
avoid misinterpretations and confusion about the EPA and Corps' intent and the
jurisdictional status of such waters. Idaho requests the ground water exclusion in section
40 CFR 328.3(b)(5)(vi) of the rule be amended to state as follows: "Ground water,
including but not limited to ground water drained through subsurface drainage systems
and shallow subsurface hydrologic connections between adjacent surface water-s under
this section” (changes in italics). (p. 4-5)

Agency Response: See summary response above. The agencies in the final rule
preamble clearly state, “neither shallow subsurface connections nor any type of
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groundwater, shallow or deep, are themselves ‘waters of the United States’.” The
agencies disagree that a change to the rule language was necessary.

Office of the Governor, State of Montana (Doc. # 16694)

7.352 However, when the rules are codified, the preamble language regarding shallow
subsurface hydrologic connections will not be codified with them, leading to possible
misinterpretations and confusion about your agencies' intent and the jurisdictional status
of such waters. Therefore, the State of Montana requests that the groundwater exclusion
in section 40 CFR 230.3(t)(5)(vi) of the rule be amended to restate the intent of the
language in the preamble that "nothing...would cause the shallow subsurface connections
themselves to become jurisdictional.” (p. 5)

Agency Response: The agencies believe the rule is clear and have added specific
language to the preamble that neither shallow subsurface connection nor any type of
groundwater are jurisdictional. The agencies disagree there will be confusion on
this point. See summary response above.

State of Nevada, Department of Conservation, et al. (Doc. # 16932)

7.353 V. Categorical Exclusions

We appreciate EPA’s attempt to clarify the categorical exclusion of certain types of
waters. Of fundamental importance are exclusions for ground water and exemptions for
agricultural activities. The CWA was not intended to be applied to the management of
ground water. While we applaud the Proposed Rule’s exclusion of ground water, the
issue becomes blurred when shallow subsurface hydrologic connections are used to
establish jurisdiction between surface waters. This opens the door to interpretation and
argument for extension of CWA jurisdiction to groundwater resources.

Ground water should not be part of the CWA, and EPA should follow a more legally
defensible path as described in the last section, where a clear surface connection is
required rather than a link through ground water.

The State agrees with Western States Water Council (WSW(C) that the groundwater
exclusion in paragraph (t)(5)(vi) of the Proposed Rule should be amended to state as
follows:

“Groundwater, including but not limited to groundwater drained through subsurface
drainage systems and shallow subsurface hydrologic connections used to establish
jurisdiction between surface waters under this section” (changes in italics). (p. 5)

Agency Response: See summary response above. The agencies agree that
groundwater is excluded from the CWA and the rule and preamble are very clear
on this point; however, the science strongly supports the important role subsurface
connections can play when assessing the effects of surface waters, and it is
appropriate to consider them in a significant nexus determination. See Technical
Support Document sections 11 and 1X.

State of Alaska (Doc. # 19465)

7.354 1. Groundwater
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The regulatory reach of the CWA was not intended to be applied to the management and
protection of groundwater. As such, the State appreciates the rule’s exclusion of

“groundwater, including groundwater drained through subsurface drainage systems.”**®

Given the rule’s use of “shallow subsurface hydrologic connections” to establish
jurisdiction between surface waters, the State also appreciates the preamble’s statement
that “nothing...would cause the shallow subsurface hydrologic connections themselves to
become jurisdictional.”*>*

However, once codified, the preamble language regarding shallow subsurface hydrologic
connections will not be published in the Code of Federal Regulations, leading to possible
misinterpretations and confusion about your agencies’ intent and the jurisdictional status
of such waters. Therefore, the State requests that the groundwater exclusion in section
(t)(5)(vi) of the rule be amended to state as follows:

“Groundwater, including but not limited to groundwater drained through
subsurface drainage systems and shallow subsurface hydrologic connections used
to establish jurisdiction between surface waters under this section” (changes in
italics).

Further, while EPA states it would not regulate the land on which “shallow subsurface
water” flows, the practical effect would be to regulate both those groundwaters and the
land on which they rest because it accommodates the flow, and it makes remotely
connected waters jurisdictional when there may be no significant connection. Simply put,
the CWA does not provide the federal agencies legal authority to use shallow-subsurface
waters that are groundwaters regulated by the states as a means to assert CWA
jurisdiction over waters not directly connected to downstream navigable waters. (p. 31)

Agency Response: See summary response above. The agencies agree that
groundwater is excluded from the CWA and the rule and preamble are clear on this
point; however, the science strongly supports the important role subsurface
connections can play when assessing the effects of surface waters, and it is
appropriate to consider them in a significant nexus determination. See Technical
Support Document, particularly sections Il and IX.

California Department of Transportation, Division of Environmental Analysis (Doc. #19538)

7.355 6) Caltrans requests that the exclusion of groundwater from jurisdiction be further
clarified to identify whether or not groundwater pumped through surface drainage ditches
would be excluded from jurisdiction. (p. 2)

Agency Response: See summary response above. While groundwater is exempted
from this rule, once it is pumped into surface drainage ditches or into a
pond/reservoir, the surface feature itself could be subject to jurisdiction.

153984 F. Supp. 2d 538 (E.D. Va. 2013).
54 1d. at 22210.
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City of Pompano Beach, Florida (Doc. #16438)

7.356 The proposed rule, as written, could include groundwater in the surficial aquifer as
WOTUS, due to the connection to category 1-3 navigable waters. This definition would
impact indirect discharges to shallow aquifers and make underground injection
unfeasible. Groundwater should be excluded from the WOTUS definition. (p. 2)

Agency Response: Groundwater is exempted from the final rule, and does not
affect the application of other laws including the requirements for underground
injection wells in the Safe Drinking Water Act in accordance with 40 CFR Parts
144-147. Additional details can be found in the summary response at 7.4.2.

Maui County, Hawaii (Doc. #19593)
7.357

4. While the proposed rule excludes "groundwater, including groundwater drained
through subsurface draining systems” there is ambiguity as to the depth of "subsurface
hydrology" and at what depth groundwater is included or excluded. "Shallow"
groundwater hydrologically connected to WOTUS appears to be included in definition of
"other water."

5. Discharges to groundwater of any depth, permitted by an Underground Injection
Control permit issued pursuant to the Safe Drinking Water Act should be categorically
exempt. (p. 4)

Agency Response: See summary response above. The agencies in the final rule
preamble clearly state, “neither shallow subsurface connections nor any type of
groundwater, shallow or deep, are themselves ‘waters of the United States’.” In
terms of limits, the agencies note that case-specific determinations, and thus
consideration of subsurface flow, are limited to two narrow classes of waters
identified in paragraphs (a)(7) and (a)(8) of the final rule. The final rule does not
affect the application of other laws including the requirements for underground
injection wells in the Safe Drinking Water Act in accordance with 40 CFR Parts
144-147. Additional details can be found in the summary response at 7.4.2.

Association of Drinking Water Administrators (Doc. #15530)

7.358 Role of Groundwater: ASDWA supports the recognition, in the proposed rule, that
groundwater is not and has never been a jurisdictional water under the definition of
“waters of the United States” — and, as such, should not be subject to regulation under the
CWA. However, that recognition should not prevent the continued commitment by EPA
— together with state and local partners -- to integrate groundwater as part of the planning
approaches to municipal wastewater and stormwater management. There should be a
common purpose for protecting drinking water sources under both the CWA and Safe
Drinking Water Act (SDWA). For instance, if stormwater is redirected to groundwater
for either disposal or shallow recharge, the two Acts should not be implemented at cross
purposes. In short, the proposed rule changes should not be interpreted to allow
groundwater to be contaminated. (p. 2)
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Agency Response: The agencies agree although the requirement to protect
drinking water sources is beyond the scope of this rule. The final rule does not affect
the application of other laws including the requirements for underground injection
wells in the Safe Drinking Water Act in accordance with 40 CFR Parts 144-147.
Additional details can be found in the summary responses at 7.4.2 and 7.4.4.

Western States Water Council (Doc. #9842)

7.359

7.360

D. Groundwater

The regulatory reach of the CWA was not intended to be applied to the management and
protection of groundwater. As such, the WSWC appreciates the rule's exclusion of
"groundwater, including groundwater drained through subsurface drainage systems."
Given the rule's use of "shallow subsurface hydrologic connections” to establish
jurisdiction between surface waters, the WSWC also appreciates the preamble’s statement
that "nothing...would cause the shallow subsurface connections themselves to become
jurisdictional.,,*>> However, once codified, the preamble language regarding shallow
subsurface hydrologic connections will not be published in the CFR, leading to possible
misinterpretations and confusion about your agencies' intent and the jurisdictional status
of such waters. Therefore, the WSWC requests that the groundwater exclusion in
paragraph (t)(5)(vi) of the rule be amended to state as follows:

"Groundwater, including but not limited to groundwater drained through
subsurface drainage systems and shallow subsurface hydrologic connections used
to establish jurisdiction between surface waters under this section” (changes in
italics). (p. 6)

Agency Response: See summary response above. The agencies agree that
groundwater is excluded from the CWA and the rule and preamble are clear on this
point; however, the science strongly supports the important role subsurface
connections can play when assessing the effects of surface waters, and it is
appropriate to consider them in a significant nexus determination. See Technical
Support Document, particularly sections Il and IX.

The report [Connectivity of Stream and Wetlands to Downstream Waters: A Review and
Synthesis of the Scientific Evidence (September 2013 External Review Draft, EPA/600/R-
11/098B] should not be used to support a rule that improperly asserts that the scope of the
CWA is essentially unlimited. We recognize that there are differing interpretations of
Rapanos, but it is undisputed that the Court rejected the EPA's and the Corps ' pre-
Rapanos interpretation of CWA authority. A rule that attempts to return CWA
jurisdiction to the pre-Rapanos "status quo," using the report 's findings of global
hydrologic connectivity would be contrary to the limits that Congress and the Court have
established, and would be an improper use of the report and federal rulemaking authority.
Moreover, the CWA does not apply to ground waters, which are protected and allocated
by western states, which recognize the hydrogeologic connections. Any reference to

15°1d. at 22210 [Definition of "Waters of the United States" Under the Clean Water Act, 79 Fed. Reg. 22,269 (April
21, 2014) (to be codified at 40 CFR Part 230.3)]
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ground waters, including "shallow subsurface flows," is inappropriate in any related
rulemaking. (p. 30)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States. However, the agencies have clarified that subsurface
connections can serve as a non-jurisdictional hydrologic connection that agencies
would consider when making case-specific significant nexus determinations. The
science strongly supports the important role subsurface connections can play when
assessing the effects of surface waters, and it is appropriate to consider them in a
significant nexus determination. See Technical Support Document sections Il and
IX.

Groundwater Protection Council (Doc. #13055)

7.361 GWPC supports the recognition that groundwater is not and has never been a
jurisdictional water under the definition of waters of the United States and the proposed
section of the regulations which exclude from the definition of waters of the United
States “groundwater, including groundwater drained through subsurface drainage
systems”. The preamble also states that “The agencies have never interpreted ‘‘waters of
the United States’’ to include groundwater and the proposed rule explicitly excludes
groundwater, including groundwater drained through subsurface drainage systems.”

We agree that many states and tribes protect groundwater that is outside the regulatory
jurisdiction of the CWA. The preamble states that “Nothing in this proposed rule would
limit or impede any existing or future state or tribal efforts to further protect their
waters.” However; due to the very broad scope of activities covered under this proposed
rule, GWPC is concerned that some may interpret the specific exclusion of groundwater
to affect EPA’s support of existing important provisions contained within 40 CFR
Sections 106, 305, and 319 that support state and tribal programs in their protection of
groundwater. The ability of states and tribes to request funding for groundwater
protection programs from EPA under these provisions of the regulations should not be
impeded by future grant guidance. GWPC recommends that EPA continue to include
support for groundwater within the text discussion of future grant guidance for these
sections. (p. 1-2)

Agency Response: The agencies reiterate that nothing in this rule limits or
impedes any existing or future state or tribal efforts to further protect their water,
nor does it change any existing grant guidance. See summary response above.

Federal Water Quality Coalition (Doc. #15822.1)
7.362 7. Groundwater.

Groundwater, including groundwater drained through subsurface drainage systems, is not
jurisdictional. We appreciate the affirmation that the CWA does not regulate
groundwater. However, the frequent use of groundwater in the proposed rule to establish
a jurisdictional connection has caused significant confusion and concern. For example,
the definition of “tributary” includes water that disappears underground and recharges
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surface water downstream. It is unclear whether the “tributary” retains its status as a
water of the U.S. while underground. (p. 19-20)

Agency Response: See summary response above. The agencies believe the rule is
clear and have added specific language to the preamble that neither shallow
subsurface connection nor any type of groundwater are jurisdictional. When a
covered tributary has a segment that disappears underground that segment is not a
“water of the United States.” However, the tributary itself remains a “water of the
United States” (see discussion in Tributary compendium on breaks in OHWM).

Minnesota Chamber of Commerce (Doc. #16473)

7.363 The Minnesota Chamber strongly supports the Agencies' codification of the longstanding

7.364

groundwater exclusion in section (b)(S)(vi) of the Proposed Rule. To avoid any
confusion, the Agencies should make clear - in the preamble to the Final Rule or in the
Final Rule it self- that the existence of a "shallow sub surface hydrologic connection™ is
relevant only to the question of whether one surface water should be deemed
jurisdictional on the basis of being adjacent to surface water. The Agencies should
emphasize that groundwater, including any "subsurface hydrologic connection," shallow
or otherwise, is outside the scope of the CWA and that discharges directly to groundwater
do not require an NPDESs permit requirement. Congress intentionally limited the reach of
the CWA to surface water discharges. However, limiting the reach of the CWA in this
way does not mean that groundwater will go unregulated. To the contrary, state
regulation is fully effective and sufficient to regulate discharges to groundwater and
control, through appropriate conditions in state discharge permits, any attendant impacts
on hydrologically connected surface waters. (p. 6)

Agency Response: See summary response above. The agencies believe the rule is
clear and have added specific language to the preamble that neither shallow
subsurface connection nor any type of groundwater are jurisdictional. EPA’s
position that discharges to groundwater with a direct hydrological connection to a
jurisdictional water require an NPDES permit is not changed by the final rule. (See
summary response at 12.3 with respect to the NPDES program.)

The Minnesota Chamber recommends that the Agencies make the following changes to
the Proposed Rule:

3. The Agencies should make clear-in the preamble to the Final Rule or in the Final Rule
itself-that the existence of a "shallow subsurface hydrologic connection™ is relevant only
to the question of whether one surface water should be deemed jurisdictional on the basis
of being adjacent to another surface water. The Agencies should emphasize that
groundwater, including any "subsurface hydrologic connection,” shallow or otherwise, is
outside the scope of the CWA and that discharges directly to groundwater do not require
an NPDEs permit requirement . (p. 6)

Agency Response:  See above response.

235



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Alameda County Cattlewomen (Doc. #8674)

7.365 The agencies’ proposed rule leaves open the question whether they will assert jurisdiction
over groundwater through contradictory statements and ill-defined terms and phrases.
While under Section | the agencies have specifically excluded “Groundwater, including
groundwater drained through subsurface drainage systems” they turn around and find that
connection through “shallow subsurface” flows can make a water an “adjacent water”
and therefore jurisdictional. (Proposed Rule at 22207). It is hard for a reasonable person
to see how “groundwater” is different than “shallow subsurface” flow. It appears that
“groundwater” includes ‘““shallow subsurface” flow, and the agencies have failed to
distinguish the two from each other. It is also unclear how a landowner could dig up
some ground, and seeing water, whether they would know whether they are obstructing
“shallow subsurface” flow or are at groundwater. EPA official Robert Perciascepe stated
at a Congressional hearing before the House Science Committee on July 9, 2014 that the
“shallow subsurface” flow is not jurisdictional. If true, could a landowner not cut off the
“shallow subsurface flow” and prevent their natural pond from being a “water of the
u.s.?”

The federal government cannot divert or otherwise control water for its own uses
regardless of the authority cited without a reserved water right or a state-adjudicated
water right. Never has it been suggested that the scope of the CWA extends to the
regulation of groundwater.™® (p. 25)

Agency Response: See summary response above. The agencies clearly state in the
final rule preamble that “neither shallow subsurface connections nor any type of
groundwater, shallow or deep, are themselves ‘waters of the United States’.” This is
a definitional rule and does not address water allocation. Nothing in this rule limits
or impedes any existing or future state or tribal efforts to further protect their
water. Not enough information is given to answer the question about a “natural
pond”.

Colorado Cattlemen's Association (Doc. #15068)

7.366 The agencies' proposed rule leaves open the question whether they will assert jurisdiction
over groundwater through contradictory statements and ill-defined terms and phrases.
While under Section I. the agencies have specifically excluded "Groundwater, including
groundwater drained through subsurface drainage systems" they turn around and find that
connection through "shallow subsurface” flows can make a water an "adjacent water" and
therefore jurisdictional. (Proposed Rule at 22207). It is unclear how a landowner could
dig up some ground, and seeing water, whether they would know whether they are
obstructing "shallow subsurface" flow or are at groundwater. (p. 8)

156 Rapanos, J. Scalia, at 24 (“First, that the adjacent channel contains a “wate[r] of the United States,” (i.., a
relatively permanent body of water connected to traditional inter- state navigable waters); and second, that the
wetland has a continuous surface connection with that water, making it difficult to determine where the “water” ends
and the “wetland” begins.).
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Agency Response: See summary response above. The agencies clearly state in the
final rule preamble that “neither shallow subsurface connections nor any type of
groundwater, shallow or deep, are themselves ‘waters of the United States’.”

North Carolina Farm Bureau Federation (Doc. #15078)

7.367 All groundwater should be excluded under all circumstances, including using
groundwater to establish shallow subsurface hydrologic connections. (p. 16)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States. However, the agencies have clarified that subsurface
connections can serve as a non-jurisdictional hydrologic connection that agencies
would consider when making case-specific significant nexus determinations. The
science strongly supports the important role subsurface connections can play when
assessing the effects of surface waters, and it is appropriate to consider them in a
significant nexus determination. See Technical Support Document sections Il and
IX.

Irrigation Association (Doc. #15217)

7.368 In Nebraska, the highest irrigated state by irrigated acreage (according to the 2013 Farm
and Ranch Irrigation Survey), agriculture depends on both surface and groundwater for
its irrigation needs. Sitting on top of the largest aquifer in the U.S. (the Ogallala),
Nebraska’s farmers and ranchers continue to produce record yields, while keeping the
aquifer thriving and healthy. The WOTUS rule does not have clarity on the nexus
between surface and groundwater. Many times, groundwater is pumped on to agricultural
land (into a pond/reservoir) and later used for irrigation. This was groundwater, not
subject to the scope of the original Clean Water Act nor the proposed WOTUS rule, but
once it is pumped for irrigation use, we are concerned that this is now subject for federal
clean water jurisdiction. (p. 3)

Agency Response: See summary response above.

National Barley Growers Association (Doc. #15627)

7.369 Groundwater. While EPA says that it intends to exclude groundwater, there is language
in the Proposed Rule that casts doubt on this claim. More specifically, the Proposed Rule
states that a body of water may be a “water of the United States” if it has a “shallow
subsurface hydrological connection” to other jurisdiction waters. This language suggests
that groundwater may serve as a basis for regulation under the Clean Water Act. EPA and
the CORPS should review and narrow this part of the WOTUS definition. (p. 6)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States. However, the agencies have clarified that subsurface
connections can serve as a non-jurisdictional hydrologic connection that agencies
would consider when making case-specific significant nexus determinations. The
science strongly supports the important role subsurface connections can play when
assessing the effects of surface waters, and it is appropriate to consider them in a
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significant nexus determination. See Technical Support Document sections Il and
IX.

Charlotte-Mecklenburg Storm Water Services (Doc. #3431)

7.370 4. This comment pertains to Section 328.3 Definitions, (b)(5)(vi), Federal Register page
22263. “Groundwater drained through a subsurface drainage system” is not clearly
defined. For example, there is no distinction between tile drainage of agricultural fields
and a drainage system used by an MS4 for storm drainage. In many cases, our pipe
systems do accept groundwater drainage, especially when the system is installed at an
elevation lower than the current ditch, channel or existing pipe system. It will be difficult
to determine the contributions of groundwater versus surface water to the pipe system.
Also, surface waters are always the result of a groundwater connection, so where is the
line drawn between underground drainage of groundwater versus surficial drainage of
groundwater? CMSWS recommends clarifying the definition of “drainage system”
and how it would apply to MS4 storm water drainage systems. (p. 2)

Agency Response: See summary response above. The agencies continue to
exclude groundwater in the final rule. The final rule also provides an exclusion
from jurisdiction for stormwater control features that are created in dry land;
please see summary response at 7.4.4.

Upper Niobrara White Natural Resources District, Chadron, Nebraska (Doc. #13562)

7.371 ...if EPA does not intend to regulate groundwater, this should be explicitly stated in the
rule as not being "waters of the United States" - in section t, definitions. (p. 2)

Agency Response: See summary response above. The final rule explicitly states
that groundwater, including groundwater drained through subsurface drainage
systems, is excluded.

Southern Nevada Water Authority (Doc. #14580)

7.372 The Proposed Rule states "groundwater, including groundwater drained through
subsurface drainage systems" is excluded from CWA jurisdiction (79 FR 22263). SNWA
supports this specific exclusion, and agrees it will provide clarity regarding the scope of
WOTUS. SNWA also recommends groundwater recharge basins be specifically excluded
from jurisdiction. Groundwater recharge basins are temporary facilities that are isolated
from other waters and typically periodically dry. They do not contribute flow to
traditional WOTUS, similar to dry lake beds (playas)... (p. 5)

Agency Response: \Wastewater recycling structures created in dry land are
excluded under the final rule. See summary response at 7.4.2.

Berkshire Hathaway Energy Company (Doc. #14650)

7.373 B. The Agencies Should Clarify the Exemption for Groundwater to More Clearly Exempt
All Groundwater from the Definition of Waters of the U.S.
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The Agencies must also clarify the exemption for groundwater. The Agencies propose
that groundwater, including groundwater drained through subsurface drainage systems,
will continue to be exempt from the definition of waters of the U.S.>” However, under
the proposed rule, groundwater connectivity may be used to create a significant nexus
with traditional navigable waters and thereby establish a jurisdictional connection.™®
Presumably, if such connection is established through groundwater connecting two
bodies of water, one of which is a traditional navigable water, the groundwater would
also become jurisdictional. This has the potential to create confusion and uncertainty with
respect to the treatment of groundwater, which has not historically been nor should be
regulated under the Clean Water Act. The Agencies should maintain the clear exemption
for groundwater in the proposed definition. In addition, the Agencies should not use
groundwater or other isolated surface or shallow subsurface hydrologic connections as a
means of establishing a significant nexus with traditional navigable waters to establish
jurisdiction. If a water is not itself jurisdictional, it should not be used to establish
jurisdiction for any other water. (p. 5)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States. However, the agencies have clarified that subsurface
connections can serve as a non-jurisdictional hydrologic connection that agencies
would consider when making case-specific significant nexus determinations. The
science strongly supports the important role subsurface connections can play when
assessing the effects of surface waters, and it is appropriate to consider them in a
significant nexus determination. See Technical Support Document sections Il and
IX.

Eagle River Water & Sanitation District, Vail, Colorado (Doc. #15116)

7.374 ...the District and the Authority support the exclusion of groundwater. However, we are
concerned that the provision in the new rule stating that "groundwater drained through
subsurface drainage systems™ is not a water of the United States may be construed to
remove protections for important spring-fed and groundwater-fed streams if flow from
"subsurface drainage systems™ is present. It could also remove subterranean dewatering
systems from jurisdiction under section 402:

"The following are not "waters of the United States™ notwithstanding whether
they meet the terms of [those waters of the United States designated by rule]:

(vi) Groundwater, including groundwater drained through subsurface drainage
systems..." (see, e.g., proposed §32.83(b)(5)(vi).

Without clarification, the "no-recapture clause” may be construed to remove protections
for these important spring-fed tributaries. (See discussion re: features excluded by rule

571d. at 22218. [Definition of “Waters of the United States” Under the Clean Water Act, 79 Fed. Reg. 76 at 22193
(April 21, 2014).]
%1d. at 22196.
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under subpart (b) cannot be recaptured and considered jurisdictional under any of the
jurisdictional waters of the U.S. categories by rule, p. 22203, Federal Register, VVol. 79,
No. 76, April 21, 2014.) (p. 8)

Agency Response:  See summary response bove. When groundwater emerges on
the surface, it is surface water, and surface feature receiving groundwater input
may be subject to jurisdiction.

Wyoming State Engineer Office (Doc. #15496)

7.375 Groundwater in Wyoming is not presumed to be connected to surface water unless
determined by field hydrogeologic surveys. Many western states have similar statutes.
Varying geological formations, fault conditions and changes in rock structures make
connectivity and continuity between stream and groundwater flows unpredictable. Using
groundwater as a means to expand the definition of "waters of the United States," as EPA
and the Corps have done in the proposed rule, represents an unwarranted and
unsubstantiated regulation of a resource with questionable continuity to downstream
navigable waters, particularly in Wyoming.

While EPA and the Corps have attempted to exclude some forms of groundwater from
being defined as "waters of the United States," the agencies' definitions and treatment of
"neighboring” and "adjacency" undermines the potential groundwater exemption. This is
particularly true where groundwater and shallow groundwater will be used to establish a
"significant nexus™ between isolated or other minor bodies of waters and tributaries that
they are "waters of the United States." Therefore, Wyoming requests that the following
clarification be added to the proposed rule:

Groundwater, including but not limited to groundwater drained through
subsurface drainage system and shallow subsurface hydrologic connections, shall
not be considered waters of the United States, and may not be used as a means to
demonstrate a significant nexus to adjacent waters. (p. 3)

Agency Response: The final rule eliminates shallow subsurface connectivity as a
basis for adjacency. However, the agencies have clarified that subsurface
connections can serve as a non-jurisdictional hydrologic connection that agencies
would consider when making case-specific significant nexus determinations. The
science strongly supports the important role subsurface connections can play when
assessing the effects of surface waters, and it is appropriate to consider them in a
significant nexus determination. See Technical Support Document sections Il and
IX. Section IV.H of the preamble discusses identifying shallow subsurface
hydrologic connections.

San Luis & Delta-Mendota Water Authority, Los Banos, California (Doc. #15645)
7.376 C: Groundwater should be clearly excluded from jurisdiction under the proposal

The Agencies have consistently stated that the proposed rule will not regulate
groundwater. However, concern remains that the proposal could inadvertently envelope
some groundwater banking and recharge projects. Groundwater banking is a particularly
critical management tool for members of the Water Authority and California generally.
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The Agencies should provide clarity that the rule will not apply to groundwater, shallow
subsurface aquifers and groundwater banking and recharge projects. (p. 3)

Agency Response: See summary response above. The agencies believe this point
is clear in the rule and preamble. Also see summary response at 7.4.2 regarding
exclusion of certain wastewater recycling features.

Northern California Association (Doc. #17444)

7.377 The EPA's Science Advisory Board (SAB) noted in their advice and comments on the
proposed rule in a letter to EPA dated September 30, 2014 that the CWA excludes
groundwater, including groundwater drained through subsurface drainage systems, from
federal regulation. The SAB states that, while the CWA excludes groundwater from
regulation, a point of law that is reiterated in the proposed rule as well as in the current
regulation, there is no scientific justification to support such exclusion. The SAB goes on
to state that "the available science shows that groundwater connections, particularly via
shallow flow paths in unconfined aquifers, can be critical in supporting the hydrology and
biogeochemical functions of wetlands and other waters."

While the SAB may conclude that the "available science” may prove that groundwater is
connected to traditional navigable waters in some circumstances, it is also clear that
Congress intended that the CWA not address nor regulate groundwater even if connected
to navigable waters that are regulated under the CWA. As we point out in our issues with
the new definition of "adjacent"..., subsurface groundwater connections are not subject to
CWA jurisdiction and are clearly excluded from regulation under the Act. The proposed
rule should be consistent with this statutory limitation of the CWA on federal regulation
of groundwater. (p. 5)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater from the geographic scope of the
waters of the United States. However, the agencies have clarified that subsurface
connections can serve as a non-jurisdictional hydrologic connection that agencies
would consider when making case-specific significant nexus determinations. The
science strongly supports the important role subsurface connections can play when
assessing the effects of surface waters, and it is appropriate to consider them in a
significant nexus determination. See Technical Support Document sections Il and
IX.

Center for Small Business and the Environment (Doc. #6981)

7.378 The rule is a good start but needs to cover direct impacts on the groundwater. Since
groundwater is the source of much of our drinking water, this key issue should not be
overlooked. Ground water provides drinking water for more than one-half of the
Nation’s population (Solley and others, 1993), and is the sole source of drinking water for
many rural communities and some large cities. In 1990, ground water accounted for 39
percent of water withdrawn for public supply for cities and towns and 96 percent of water
withdrawn by self-supplied systems for domestic use. The results of research published
in the online edition of the Proceedings of the National Academy of Sciences (PNAS, 24
June 2013) lend strong support to the conclusion that toxic chemicals are leaking into
ground water. Contrary to the popular impression that at least the waters from our
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springs and wells are pure, we’re uncovering a pattern of pervasive pollution there too.
And in these sources, unlike rivers, the pollution is generally irreversible. The rate of
groundwater renewal is very slow in comparison with that of surface water. It’s true that
some aquifers recharge fairly quickly, but the average recycling time for groundwater is
1,400 years, as opposed to only 20 days for river water. Experts and regulators agree that
investigating complaints of water-well contamination is particularly difficult, in part
because some regions also have natural methane gas pollution or other problems
unrelated to drilling. A 2011 Penn State study found that about 40% of water wells tested
prior to gas drilling failed at least one federal drinking water standard. According to A
National Look at Nitrate Contamination of Ground Water by Bernard T. Nolan, Barbara
C. Ruddy, Kerie J. Hitt, and Dennis R. Helsel [Water Conditioning and Purification,
January 1998, v. 39, no. 12, pages 76-79.], nitrate pollution generally is a public-health
threat for children, ingestion in drinking water by infants can cause low oxygen levels in
the blood, a potentially fatal condition (Spalding and Exner, 1993). There are some
126,000 groundwater sites in the United States that have not met pollution standards and
the cost of meeting those goals could range from $US110 billion to $US127 billion,
according to a report from the National Research Council. Since 1987 the NRC has
released at least six reports describing the challenges associated with groundwater
contamination. By not addressing a proactive approach to groundwater, the ruling falls
short in primarily focusing on surface water. (p. 1)

Agency Response: See summary response above. The agencies have consistently
interpreted the CWA to exclude groundwater. The requirement to protect drinking
water sources is beyond the scope of this rule. The final rule does not affect the
application of other laws.

Ducks Unlimited (Doc. #11014)

7.379

Finally, with respect to the issue of groundwater, it is scientifically appropriate and
necessary that groundwater be allowed to be used as an avenue of documenting
significant nexus. It is among the most important of the types of connectivity that exists
between adjacent, neighboring, and “other waters” and “waters of the U.S.” However,
given the abundant existing case law relative to governance of groundwater, it is
appropriate that the final rule explicitly exclude groundwater from jurisdiction. Given the
magnitude and importance of that issue to the states and landowners in many parts of the
country, any change to existing practices with respect to state-based regulation of
groundwater should come only as a result of Congressional action. (p. 35)

Agency Response: The agencies agree.

Southern Environmental Law Center et al. (Doc. #13610)

7.380 If the agencies do include groundwater as not regulated, the agencies must be very clear

in explaining that although the Clean Water Act is typically viewed as not regulating
groundwater, shallow subsurface movement of water can be used to establish a
connection between a water and a jurisdictional water. (p. 42)

Agency Response: The agencies have clarified that subsurface connections can
serve as a hon-jurisdictional hydrologic connection that agencies would consider
when making case-specific significant nexus determinations. The science strongly

242



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

supports the important role subsurface connections can play when assessing the
effects of surface waters, and it is appropriate to consider them in a significant
nexus determination. See Technical Support Document sections 11 and 1X.

National Wildlife Federation (Doc. #15020)

7.381 We...support the agencies’ express exclusion of groundwater, recognizing that the
agencies “have never interpreted “waters of the United States™ to include groundwater.”
Id. at 22218. We note, however, that it is scientifically appropriate and necessary that
groundwater be recognized as among the most important types of connectivity that exists
between adjacent, neighboring, and “other waters” and tributaries, TNWs, and IWs. The
agencies must recognize at least shallow groundwater as an avenue of documenting
significant nexus despite not being jurisdictional waters in their own right. For example, a
“gully” or “arroyo” connected via ground water to a tributary of a TNW, and which flows
in response to storm events, likely qualifies as a waters of the United States.* (p. 102-
103)

Agency Response: the agencies have clarified that subsurface connections can
serve as a non-jurisdictional hydrologic connection that agencies would consider
when making case-specific significant nexus determinations. The science strongly
supports the important role subsurface connections can play when assessing the
effects of surface waters, and it is appropriate to consider them in a significant
nexus determination. See Technical Support Document sections Il and IX. Section
V11 of the Technical Support Document addresses tributaries with segments that
flow underground.

Center for Biological Diversity, Center for Food Safety, and Turtle Island Restoration Network

(Doc. #15233)

7.382 Under your newly proposed exclusion, “[g]roundwater, including groundwater drained
through subsurface drainage systems,” proposed 40 CFR 122.2 (b)(5)(vi) at 79 Fed. Reg.
22268, 1s to be deemed not a water of the United States “notwithstanding whether [it
meets] the terms of paragraphs (a)(1) through (7) of this definition.” 1d. at (b).
Accordingly, even if, on an individual basis, groundwater in a region has “a significant
nexus” to a traditionally jurisdictional water body, you would deem it not a WOTUS. The
same would be true under your proposed formulation for groundwater adjacent to a
traditionally jurisdictional water body. This makes no sense and would invite endless
abuse of our nation’s waters. See Howard J, Merrifield M (2010) Mapping Groundwater
Dependent Ecosystems in California. (p. 10)

Agency Response: See summary response above.

Defenders of Wildlife and Patagonia Area Resource Alliance (Doc. #16394)

7.383 Groundwater is excluded under the proposed subsection (t)(5)(vi). However, groundwater
often significantly influences the chemical, physical and biological integrity of surface
waters of the U.S. For example, “[i]n the arid and semi-arid lands. . . groundwater is the

159 See, e.g., Quivira Mining, supra.
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dominant source of flow to both tributaries and the main stem river segments.” Member
Comments, Dr. Kenneth Kolm, at 31. The SAB wrote to EPA that “[t]he available
science. . . shows that groundwater connections, particularly via shallow flow paths in
unconfined aquifers, are critical in supporting the hydrology and biogeochemical
functions of wetlands and other waters. Groundwater also can connect waters and
wetlands that have no visible surface connections.” SAB letter at 3; see SAB Review at
20 (“[a]n understanding of regional groundwater flow systems is critical to the
understanding of four-dimensional hydrologic connectivity on both the local and regional
scales.”); id. at 27 (“the conclusions in the [EPA Connectivity] Report should emphasize
that dynamic groundwater-surface water connections not only maintain the ecological
integrity of ephemeral streams, but also connect them structurally and functionally to
downstream waters, whether or not the upstream channels are perennial”).

These connections mean that protecting groundwater is often essential to protecting
surface water. As the U.S. Geological Study concluded, “[m]uch of the ground-water
contamination in the United States is in shallow aquifers that are directly connected to
surface water. In some settings where this is the case, ground water can be a major and
potentially long-term contributor to contamination of surface water.” U.S. Geological
Survey Circular 1139, “Ground Water and Surface Water: A Single Resource,” (1998), at
VI, attached as Exh. D. The USGS also noted changes in the groundwater and surface
water connection can impact the aquatic species that depend on the habitats created by
this interchange. Id. at VI1.

The San Pedro River in southeastern Arizona illustrates the critical role that groundwater
can play in a watershed. The San Pedro and its surrounding riparian habitat supports one
of the richest areas of biodiversity in the United States and is an important corridor for
millions of migrating songbirds. The San Pedro supports hundreds of species of birds,
mammals, reptiles, amphibians, and plants, including three species protected by the
Endangered Species Act: the western yellow-billed cuckoo, Southwestern willow
flycatcher, and the Huachuca water umbel, as well as designated critical habitat for the
umbel. In 1988, Congress recognized that the river is one of the nation’s and the world’s
environmental crown jewels and protected 36 miles of the river and its surrounding
riparian habitat through the creation of the San Pedro Riparian National Conservation
Area (SPRNCA). 16 U.S.C. § 460xx (purpose of SPRNCA is “to protect the riparian area
and aquatic, wildlife, archaeological, paleontological, scientific, cultural, educational, and
recreational resources of the public lands surrounding the San Pedro”). The base flows
for the river segments within the SPRNCA, and the water supply for the surrounding
cottonwood forest, are provided by groundwater within the Sierra Vista subwatershed.
See, e.9., Thomas, B.E., and Pool, D.R., “Trends in Streamflow in the San Pedro River,
Southeastern Arizona, and Regional Trends in Precipitation and Streamflow in
Southeastern Arizona and Southwestern New Mexico,” U.S. Geological Survey
Professional Paper 1712 (2006), attached as Exh. E. Thus, the health of the river within
the SPRNCA — and the health of the riparian habitats supporting hundreds of species —
depends upon the health of the groundwater within the Sierra Vista subwatershed. Due to
the close groundwater-surface water connection in this subwatershed, both the
groundwater and the river itself should be protected as waters of the U.S. — not just the
San Pedro. It would be nonsensical and contrary to the purpose and intent of the Clean
Water Act to protect the river, but not the groundwater that sustains it.
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Similarly, west of the Sierra Vista subwatershed, the Town of Patagonia, Arizona, relies
on Sonoita and Harshaw Creeks and their subterranean aquifers as their only source of
potable water. “The Hermosa Mine Proposal: Potential Impacts to Patagonia’s Water
Supply” (October 2014), at 22-23, attached as Exh. F. “The shallow depth of the aquifers
combined with the nature of the soils and underlying geology make the relationship
between the surface and ground water watersheds a particularly close and interconnected
one.” Id. at 22 (quoting Coronado National Forest Draft Land and Resource Management
Plan at 137). Isotopic analysis have also confirmed these connections. Id. As noted
above, both creeks are the site of past and proposed mining operations. The acid mine
drainage and heavy metals from these operations may seep into the aquifer and then
contaminate these connected streams, affecting Patagonia’s water supply and potentially
affecting habitat used by several species protected under the Endangered Species Act,
including the western yellow-billed cuckoo and Gila topminnow. As with the San Pedro
River, protecting the surface water of Harshaw and Sonoita Creeks under the Clean
Water Act — but failing to protect the groundwater that sustains them — is nonsensical and
contrary to the purpose and intent of the Clean Water Act.

A recent study in California mapped all of the Groundwater Dependent Ecosystems
(GDE) (seeps, groundwater dependent wetlands and rivers) and provides an excellent
source of information as to how many “waters of the U.S.” in California are dependent
upon groundwater. All three types of groundwater-dependent ecosystems studied were
widely, although unevenly, distributed across California. Although different types of
GDEs are clustered more densely in certain areas of the state, watersheds with multiple
types of GDEs are found in both humid (e.g. coastal) and more arid regions. Springs are
most densely concentrated (high percentage of land area ranking 4) at the HUC12 scale in
the North Coast and North Lahontan, whereas groundwater dependent wetlands and
associated vegetation alliances are concentrated in the North and South Lahontan and
Sacramento River hydrologic regions. The percentage of land area where stream
discharge is most dependent on groundwater is found in the North Coast, Sacramento
River and Tulare Lake regions. Howard J, Merrifield M (2010) Mapping Groundwater
Dependent Ecosystems in California. PLoS ONE 5(6): e11249.
doi:10.1371/journal.pone.0011249.

A recent court decision recognized that a discharge into groundwater requires a permit
under the Clean Water Act where the groundwater acts as a “conduit” for pollutants from
the point of discharge to surface water that is a jurisdictional water. Hawai’i Wildlife
Fund v. County of Maui, 2014 WL 2341565 (D. Haw. 2014). While some discharges
may be properly regulated under this “conduit” approach, it is more scientifically and
legally sound to protect the groundwater itself as a water of the U.S. where the aquifer
has a significant connection to surface “waters of the U.S.” Defenders urges the agencies
to include groundwater in the “other waters” category to be evaluated on a case-by-case
basis under the “significant nexus” test. Because there is no support in the scientific
literature or the law to exclude groundwater from the jurisdictional scope of the Act, the
proposed exclusion of groundwater is an unreasonable interpretation of the statute. See
Chevron, 467 U.S. 837, 842-43. (p. 12-14)

Agency Response: See summary response above.
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Waterkeeper Alliance et al. (Doc. #16413)

7.384 VII. THE AGENCIES SHOULD CONFIRM THAT THIS RULEMAKING DOES NOT
ALTER EPA'S LONGSTANDING AND CONSISTENT INTERPRETATION
REGARDING DISCHARGES VIA HYDROLOGIC CONNECTION. FURTHER, THE
AGENCIES SHOULD NOT CATGORICALLY EXCLUDE GROUNDWATER FROM
THE DEFINITION OFWATERS OFTHE UNITED STATES

B. EPA and the Corps Should Not Categorically Exclude All Groundwater from the
Definition of Waters of the United States.

The agencies' proposal to include language in the regulation categorically excluding
groundwater from the definition of waters of the United States is scientifically and legal
unsound. Many SAB panelists questioned this exclusion.

For example:

e Dr. David Allan questions the exclusion of "Groundwater, including groundwater
drained through subsurface drainage systems" because "an important pathway for
some nutrients and contaminants is via subsurface drainage systems to ditches
that may not have perennial flow, but which may deliver much of the nonpoint
runoff to downstream waters.” Dr. Allan concluded that “this exclusion is a
concern, and should be recognized as SUCh."*®°

e Likewise Dr. Robert Brooks stated that this exclusion "seems illadvised because
of the likely connectivity of surface flows into features such as karst sinkholes,
with a potential to contaminate groundwater aquifers used for human water
supplies, plus the possibility of reconnections to surface water a reasonable
distance away."*®*

e And following a lengthy analysis, Dr. Kenneth Kolm concluded: "In no cases
should groundwater that is shown to be connected to ‘waters of the US' be
exempt."%2

Courts have also agreed that groundwater can, and in some circumstances should, itself,
be considered waters of the United States. For example, in the Hawai'i Wildlife Fund v.
County of Maui case cited above, the court held that "liability arises even if the
groundwater under the [discharging facility] is not itself protected by the Clean Water
Act, as long as the groundwater is a conduit through which pollutants are reaching
navigable-in-fact water."**® However, the court went on to note:

That is not to say that groundwater can never be regulated under the Healdsburg
test [i.e., under the Ninth Circuit's decision in N. Cal. River Watch v. City of
Healdsburg, which applied Justice Kennedy's concurrence in Rapanos to find
CWA coverage based on a subsurface connection]. An aquifer with a substantial

180 Member Comments, supra note 72, compilation of comments of members at 14.

*d. at 17.

2. at 49.

183 Hawai'i Wildlife Fund v. County of Maui, 2014 U.S. Dist. LEXIS 74256 *35 (D. Haw. May 30, 2014).
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nexus with navigable-in-fact water may itself be protected under the Clean Water
Act even if it is not necessarily a conduit for pollutants.'®*

The agencies' proposed categorical exclusion of groundwater will leave ecologically
important waters unprotected. The groundwater exclusions are scientifically and legally
indefensible. Given that the proposed rule provides that a significant nexus between two
surface waters can be demonstrated on the basis of a subsurface hydrologic connection, it
makes no sense to categorically exclude all groundwater, including the very same
groundwater that forms the hydrologic connection between the two surface waters and
establishes that significant nexus. Instead, EPA and the Corps should include
groundwater as a subcategory of "other waters," and leave its jurisdictional status to be
determined on a case-by- case basis. (p. 43, 56-58)

Agency Response:  See summary response above.

Western Resource Advocates (Doc. #16460)

7.385 WRA supports the proposed rule insofar as it would exclude from jurisdiction
“groundwater, including groundwater drained through subsurface drainage systems.
The preamble to the proposed rule and the appendices have gone to great lengths to
describe how some (a)(5) tributaries, (a)(6) adjacent waters including wetlands, and
(a)(7) other waters including wetlands are jurisdictional because they connect to and
influence (a)(1) through (4) waters via groundwater. This concept is well-captured in the
language of the proposed rule with new definitions of both “neighboring” that describes
“adjacent” waters as including those with a “shallow subsurface hydrologic connection”
79 Fed. Reg. 22263 (c)(2). to (a)(1) through (5) waters, and “tributary” which states,

A water that otherwise qualifies as a tributary under this definition does not lose
its status as a tributary if, for any length, there are ... one or more natural breaks
(such as ... a stream that flows underground) so long as a bed and banks and an
ordinary high water mark can be identified upstream of the break.*®®

59165

WRA understands the exclusion of groundwater will not exclude these adjacent and
tributary waters that connect via groundwater to larger waterways, and are defined
elsewhere in the rule. Moreover, WRA also understands that excluding groundwater from
Clean Water Act jurisdiction will not mean that activities which pollute surface waters
via groundwater go unregulated.*®’ (p. 25)

Agency Response: The agencies appreciate the comment.

Indiana Karst Conservancy (Doc. #6993)

7.386 | apologize if | am missing something here, but in the section on "features" NOT waters
of the United States, it includes "Groundwater, including groundwater drained through
subsurface drainage systems". Does this imply waters flowing through natural caves and

1. at *45.

16579 Fed. Reg. 22263 (b)(5)(vi).

166 79 Fed. Reg. 22263 (c)(5).

187 See supra section IV, “Tributaries connected through another water.”
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karst drainage systems are not considered WOTUS? In the extreme, there are numerous
examples of significant surface creeks and rivers (e.g., the Lost River in Indiana) that
"sink™ and flow underground, only to resurge later and continue to flow as a surface river.
So during the time the water flow is subsurface, the water is not considered WOTUS?
That does not seem consistent. Perhaps the characterization of "subsurface” could be
better defined (e.qg., artificial subsurface drainage systems excluded, but natural
subsurface drainage that mimics flowing channels are considered WOTUS. Many
underground karst streams function just like surface streams and should not be excluded.

(p. 1)

Agency Response: The agencies have consistently interpreted the CWA to exclude
groundwater. See summary response above. Section IV.F of the preamble clarifies
that segments of tributaries that flow underground do not sever jurisdiction, while
Section IV.H identifies hydrologic connections through karst topography as a
consideration for case-specific significant nexus evaluations.

Earthjustice (Doc. #14564)
7.387 A. Groundwater Should Not Be Categorically Excluded.

Earthjustice strongly objects to EPA’s categorical exclusion of groundwater from Clean
Water Act protection. EPA’s proposal will leave important waters exposed to pollution.
The groundwater exclusions are unsupported from a scientific perspective and may lead
to regulatory confusion. The better-supported approach would be to identify groundwater
as a subcategory of “other waters” for which jurisdictional status will be determined on a
case-by-case basis. In that fashion, EPA will ensure that the full purpose and intent of the
Clean Water Act is realized and that it will not leave waters unprotected.

As noted by various individual members of the SAB, groundwater connections to surface
water do not separate along ill-defined and fairly unscientific lines such as “shallow” or
“deep.” Rather, connections occur as a result of topography, geology, geography, and
time. In late summer and fall, many western rivers are almost entirely dependent upon
groundwater. Sometimes connections through geographic features such as lava tubes or
karst formations are very deep, but nonetheless very direct between groundwater and
surface waters. See Member Comments Aldous at 3 (must definitely include shallow
unconfined aquifers as providing connections between wetland types and open waters;
pointing out that inclusion of groundwater in connectivity should not simply be a
function of distance; and questioning exclusion of shallow subsurface flows); Brooks at
17 (exclusion of groundwater “seems ill-advised because of the likely connectivity”
through different features with a potential to contaminate drinking water and connections
with surface water a reasonable distance away); Gooseff at 21 (strongly questioning
exclusion of groundwater and giving examples of significant connectivity between
surface and subsurface waters and problems with EPA’s definitions); Kolm at 31-32
(“regional ground water flows commonly interact with the surface environment at sinks
and springs”; giving examples in the Floridian aquifer), at 33 (“In general, the role of
regional groundwater systems in neighboring systems is not addressed by this Rule and
leaves the waters of the US vulnerable”), at 34 (“Care should be taken not to imply that
bedrock is impermeable because ground water flows through bedrock are important
flowpaths that connect hydrologic landscapes over long distances and often across
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watershed boundaries”), at 39 (“as indicated with the Karst references, deep groundwater
should be included as well for connectivity and include not only Karst, but certainly
sedimentary systems, fractured rock systems, and volcanic systems as well...[t]he real
issue is both temporal and spatial as the SAB has clearly and thoroughly discussed”), at
43 (pointing out that the role of regional groundwater is inappropriately ignored in the
proposed rule), and at 46; and Sullivan at 87 (ensuring the mechanism of connectivity is
protected—even if that is groundwater—is critical). Plainly, EPA’s categorical exclusion
of groundwater from the protections of the Clean Water Act (or its general exclusion with
the ill-defined “shallow subsurface connection” exception) is not supported by the
science and the science advisors.

EPA should therefore revise the proposed rule to provide that groundwater shall be
protected as a water of the U.S. where it is hydrologically connected to surface water in a
way that is not de minimis. This approach makes sense given the decision in Hawai‘i
Wildlife Fund v. County of Maui, _ F.Supp.2d __ (D. Ha. 2014) 2014 WL 2451565,
where the court found “[t]here is nothing inherent about groundwater conveyances and
surface water conveyances that requires distinguishing between these conduits under the
Clean Water Act. Id. at *13. The court found that where treated effluent was injected into
groundwater and months later emerged from seeps into the ocean, the groundwater
aquifer served as a conduit for discharges of pollution into the ocean and the discharge
required a National Pollutant Discharge Elimination System (“NPDES”) permit. Id. at
*18. At the same time, the court understood that the groundwater aquifer would also meet
the significant nexus test being used by EPA here, because it has a hydrologic connection
with the ocean, and the groundwater “significantly affects the physical, chemical, and
biological integrity of the ocean water.” Id. at *21-23.

While a discharge of pollutants into groundwater may be regulated under the “conduit”
approach, it makes more sense, consistent with the approach advocated by members of
the SAB, that the groundwater itself be protected as a water of the U.S. because of its
hydrologic connection with the ocean. See, e.g. Member Comments, Aldous at 4, Brooks
at 17, Kolm at 49. The water is plainly hydrologically connected to and affects another
water of the U.S. and should be protected in its own right both for human consumption
and for the obvious ultimate impact to aquatic ecosystems. It is nonsensical to protect
water in a stream, then not protect it if the water molecules change to a subsurface flow,
and then protect it again when those molecules surface in the ocean or a spring-fed
stream. And, as the court noted in Hawai‘i Wildlife Fund, “[n]either logic nor case law
supports distinguishing between ‘shallow’ and ‘deep’ groundwater.” 2014 WL 2451565
at *17.While groundwater might not in every instance be a water of the U.S., excluding
groundwater from ever being considered a water of the U.S. would not be a reasonable
interpretation of the Act, nor would it be reasoned decision-making supported by the
record. EPA should revise the rule accordingly.

Earthjustice urges EPA to conform the groundwater sections of the proposed rule to the
existing law and science to ensure that waters of the U.S. are fully protected as intended
under the Clean Water Act. EPA should revise the rule to remove groundwater as a
categorical exclusion and either fully include it in the “other waters” analysis of
subsection (s) or create a new subpart in subsection (s) to ensure that groundwater that is
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connected to surface water, regardless of its “depth,” is protected as a water of the U.S.
(p. 11-12)

Agency Response:  See summary response above.

Columbia Riverkeeper (Doc. #15210)

7.388 Groundwater and surface water are inherently interconnected in most watersheds.
Groundwater should be protected as a water of the U.S. where it is hydrologically or
biologically connected to surface waters in any detectable way. (p. 2)

Agency Response: See summary response above.

Raritan Riverkeeper (Doc. #15360)

7.389 Subsection (2) Must be Rewritten to Ensure Jurisdictional Waters are Not Needlessly
Excluded

Finally, the Agencies should clarify what "groundwater" features will be excluded from
the definition of Waters of the United States. Under the proposed language,
8401(1)(2)(v)(f) exempts "Groundwater, including groundwater drained through
subsurface drainage systems" from the definition. However, in the accompanying
materials contained in the Federal Register notice, the agencies twice differentiate "deep
groundwater” from shallow groundwater that can be shown to be hydrologically part of
surface waters (and thus can be deemed jurisdictional). The Agencies should clarify what
groundwater, if any, they intend to include or exclude from the definition (p. 14-15)

Agency Response: See summary response above.

Delaware Riverkeeper Network (Doc. #15383)

7.390 Exclusion of Groundwater and Shallow Subsurface Connections: Section
328.3(b)(5)(vi)

There is no scientific justification for the exclusion of groundwater and shallow
subsurface connections. Groundwater connections, especially those with shallow
flowpaths in unconfined aquifers, are critical to supporting surface water and biochemical
processes of wetlands and other waters, and serve to connect wetlands and waters that
have no apparent surface connections.*®® Because of their ability to critically influence
wetlands, such connections should not be excluded. (p. 5)

Agency Response: See summary response above. The agencies have clarified that
subsurface connections can serve as a non-jurisdictional hydrologic connection that
agencies would consider when making case-specific significant nexus
determinations. The science strongly supports the important role subsurface
connections can play when assessing the effects of surface waters, and it is
appropriate to consider them in a significant nexus determination.

168 | etter from the Science Advisory Board to The Honorable Gina McCarthy, Administrator of the EPA (Sept. 30,
2013).
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Center for Environmental Law & Policy (Doc. #15431)
7.391 |. GROUNDWATER IS A THREATENED NATIONAL AND LOCAL RESOURCE.
A. Groundwater is an essential national resource.

The protection of groundwater specifically implicates the nation’s environmental health,
economic growth, and national security. To state the obvious, the enormous quantity of
water available for all of these essential purposes is of little value if the water is not of
sufficient quality to support our needs. Our nation’s water supply must be of secure
quantity and quality to remain a valuable asset.

Unfortunately, the nation’s current fragmented approach to groundwater pollution
regulation—creating a dizzying array of state and federal standards—is inadequate to
keep this essential resource safe for current and future generations. Over a decade ago,
the EPA’s Ground Water Report to Congress noted that piecemeal regulation is
ineffective because “fragmentation of ground water programs impedes effective
management.”'*® Continued regulatory fragmentation—such as the kind EPA is
proposing in this rule—would only increase the ineffectiveness. As Robert Hirsch, the
former Chief Hydrologist for the USGS, wrote, “[e]ffective policies and management
practices must be built on a foundation that recognizes that surface water and ground
water are simply two manifestations of a single integrated resource.” "

1. Americans across the country are dependent on groundwater in large amounts

Americans pump 83 billion gallons of groundwater each day, representing roughly 25
percent of the nation’s total water use.’’* Specific use varies by region; California and
Texas use the most groundwater by volume, while Hawaii depends on groundwater for
fully 95 percent of its water needs.'” Nationally, groundwater is a key source of potable
water: roughly 15 million households get their water from domestic wells, and 800,000
new wells are installed annually.*” Groundwater is also a pillar of our agricultural
industry; irrigation uses account for 65 percent of groundwater use nationwide.!"
Ecologically, groundwater provides essential ecosystem services, the most fundamental
of Whilc?r; are water-table recharge and sustaining perennial flows in countless streams and
rivers.

2. The national groundwater supply faces additional challenges due to climate change

189 Environmental Protection Agency, Ground Water Report to Congress iii (2001), available at
http://www.epa.gov/safewater/sourcewater/pubs/rpt-congress_gw_2001.pdf.

70 Ground Water and Surface Water, A Single Resource, U.S. Geological Survey Circular 1139 at 1 (1998),
available at http://pubs.usgs.gov/circ/circ1139/#pdf.

"L Robert Glennon, Unquenchable: America’s Water Crisis and What to Do About It 111 (2009).

172 Dr, Venkatesh Uddameri, Importance of Groundwater to the US Economy, National Ground Water Association
presentation 2, available at http://water.epa.gov/action/importanceofwater/upload/21-Uddameri.pdf .

173 Glennon at 130.

"% Uddameri at 3.

% 1d. at 5.

251



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

Although climate change risks to water are most often discussed in the context of surface
water, climate change will also impact groundwater.*”® Climate change will impact
groundwater both directly (influencing recharge and chemical comgosition) and
indirectly (as impacts on surface water are felt in the water cycle).’”” The IPCC recently
reported that “[c]limate change is projected to reduce renewable surface water and
groundwater resources in most dry subtropical regions...intensifying competition for
water among sectors.”’® Indeed, author Catherine Hughes reports that “[c]limate is the
major factor driving temporal variability in groundwater recharge.”’® However, a 2011
report co-authored by the USDA Agricultural Research Service (ARS) cautioned that
climate-driven recharge patterns also affect the quality of groundwater.*® For example,
saline encroachment driven by rising sea levels may limit the usefulness of groundwater
for agricultural, ecosystem, or drinking needs. Thus, even as arid regions experience
reduced recharge, rising seas will increase recharge of coastal aquifers by up to 15
percent, correspondingly increasing the level of salinity and dissolved solids in coastal
groundwater.'®!

3. Groundwater remains susceptible to many forms of pollution

Due to groundwater’s status as an essential national resource, studies showing the
deteriorating health of our nation’s groundwater are cause for alarm. For example, the
USGS Quiality of Waters in Domestic Wells Survey revealed that more than one in five
sampled wells contained one or more contaminants at concentrations greater than EPA
human health benchmarks.*® The most common contaminant from man-made sources
was agricultural nitrate,"®® which is associated with both ecological impacts and human
health risks (including infant death). In industrial use areas, the most common pollutants
were volatile organic compounds (VOCs).'#* Other threats vary across the more than 60
principal aquifers across the country; Floridian agricultural aquifers far exceed
permissible levels of dissolved arsenic,'®® for example, while High Plains wells exhibit
concerning levels of dissolved atrazine.'*®

176 Timothy R. Green et al., Beneath the Surface of Global Change: Impacts of Climate Change on Groundwater,
405 Journal of Hydrology 532, 533 (2011).
" Green et al., at 533.
78 IpCC, Climate Change 2014: Synthesis Report 10 (2014), available at http://www.ipcc.ch/pdf/assessmentreport/
ar5/syr/SYR_AR5_SPM.pdf.
17 Catherine E. Hughes et. al, Climate Change and Groundwater 98 (2011) (emphasis added).
180 Green et al., at 544-5.
181 1d. at 545; see also Priyantha Ranjan, So Kazama and Masaki Sawamoto, Effects of climate change on coastal
fresh groundwater resources, 16 Global Environmental Change 388, 395 (2006), available at
http://espace.library.curtin.edu.au/cgi-bin/espace.pdf?file=/2011/01/25/file_1/135411 (observing that climate change
will impact freshwater globally by increasing coastal aquifer salinity and shifting recharge away from inland arid
zones).
182 eslie A. DeSimone, Pixie A. Hamilton, and Robert J. Gilliom, Quality of Water from Domestic Wells in the
United States, United States Geological Society (USGS) National Water-Quality Assessment Program,
gcstp:llwater.usgs.gov/nawqa/studies/domestic_wells/.

Id.
184 USGS, Southwest Principal Aquifers Regional Ground-Water Quality Assessment 3 (2009), available at
http://pubs.usgs.gov/fs/2009/3015/pdf/fs2009-3015.pdf.
18 UsGS, Comparison of Dissolved Arsenic Concentrations in Select Principal Aquifers,
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4. Groundwater is an engine of national economic growth

While the ecological and health risks to our nation’s groundwater independently justify
protection, the economic importance of groundwater further recommends its
conservation. Benjamin Franklin said, “When the well’s dry, we know the worth of
water.”*®” Discussing groundwater purely as a resource, however, we need not wait: the
estimated value of groundwater produced annually exceeds $20 billion, sales of
groundwater-related businesses exceed $15 billion, and sales of related manufacturing
industries exceed $350 million.'®® Community water systems alone employ more than
200,000 workers; adding in associated industries like drilling, environmental services and
remediation roughly doubles this figure.'®

One popular example of a largely groundwater-dependent industry is the bottled water
business. With certain brands selling twenty ounce bottles for more than the price of a
gallon of gas—yet spending cents on the dollar to “produce” the water—this industry has
seen rapid growth in recent decades.*® In 2011, American consumers drank 9 billion
gallons of bottled water.34 While the increasing privatization of water traditionally held
in trust for future generations raises its own concerns, on an economically pragmatic level
it is clear that carefully managing the resource on which these industries rely is a
prerequisite for, at a minimum, the continued enjoyment of economic benefits from
resource use.

5. Groundwater is essential to national security

"The groundwater is our strategic reserve. It's our backup, and so where do you
go when the backup is gone?"*** — James Famiglietti

The Department of Defense recently released an “Adaptation Roadmap,” in which the
Pentagon positively identified climate change as a threat to national security.'® On a
global scale, the United Nations estimates that more than half of the world’s population
will live in waterscarce areas.™® In a February 2012 “Global Water Security” report, the
Director of National Intelligence predicted that water over-use and resulting scarcity will
be a contributing factor in armed conflict.®* America’s own water infrastructure is also
vulnerable to attack; with 75,000 dams and reservoirs in constant use—serviced by two

http://water.usgs.gov/nawqa/studies/prag/images/ComparisonGraphics/arsenic.jpg.

186 USGS, Comparison of Dissolved Atrazine in Select Principal Aquifers,
http://water.usgs.gov/nawga/studies/prag/images/ComparisonGraphics/atrazine.jpg.

187 Glennon at 16.

188 Uddameri at 6-7.

189 |d. at 10.

1% James Salzman, Drinking Water: A History 16 (2013).

191 Suzanne Goldenberg, Why Global Water Shortages Pose Threat of Terror and War, The Guardian, February 8,
2014, available at http://www.theguardian.com/environment/2014/feb/09/global-water-shortages-threat-terror-war
(quoting hydrologist James Famiglietti of the University of California at Irvine).

192 Department of Defense, 2014 Climate Change: Adaptation Roadmap 1 (2014) available at
http://www.acq.osd.mil/ie/download/CCARprint.pdf.

193 Salzman at 71.

1% Defense Intelligence Agency, Global Water Security iii (2012) available at
http://www.dni.gov/files/documents/Newsroom/Press%20Releases/ICA_Global%20Water%20Security.pdf.
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7.392

million miles of piping—it is simply impossible to defend it all.'*> Enemies both foreign
and domestic have already sought to exploit infrastructure weaknesses, such as the 2002
terrorist attempt to poison the water of the American embassy in Rome or the Weather
Underground’s plot in the 1970s to use the military’s own biological warfare material to
poison domestic waters.'*

In this context, it is a matter of national security to preserve the nation’s groundwater.
Most obviously, damage to our groundwater would directly impact national security
because one quarter of our drinking water comes from groundwater. Second, in the
context of the extreme vulnerability of our (primarily surface) water infrastructure, it
would be dangerously irresponsible neglect the strategic reserve that America’s
groundwater represents. Our government stockpiles food, gasoline, and even nuclear
missiles to gird this country against the possibility of attack—yet these resources are
ultimately useless without an adequate national reserve of clean water. (p. 3-6)

Agency Response: The agencies have consistently interpreted the CWA to exclude
groundwater. See summary response above. The requirement to protect drinking
water sources is beyond the scope of this rule. The final rule does not affect the
application of other laws.

Il. THE CWA PROVIDES AN ESSENTIAL FEDERAL SAFETY NET FOR
GROUNDWATER RESOURCES

Three acts provide the most significant regulation of the nation’s groundwater outside of
the CWA: the Safe Drinking Water Act (SDWA) of 1974, the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) of 1980, and the
Resource Conservation and Recovery Act (RCRA) of 1976. Each act has a limited scope;
none deals with groundwater comprehensively. Without the crucial gap-filling role of the
CWA, these three statutes leave vulnerable many of the nation’s important groundwater
resources.

A. CERCLA and RCRA respond to pollution after-the-fact.

CERCLA and RCRA are, as the agency knows well, restorative rather than preventative
acts. They focus on remedying groundwater contamination after it occurs, as has been
long recognized.'®” CERCLA enables the EPA to act only once there is a release or a
substantial threat of release of a hazardous pollutant, which must present an imminent
and substantial danger to the public health or welfare.’®® RCRA implements cleanup
requirements for the EPA once contamination has occurred.*®

Taking a reactive approach to the pollution of our groundwater not only permits
groundwater to become contaminated, it results in groundwater contamination that may
not be possible to restore or restoration may take decades. The difficulty or impossibility

1% Salzman at 144.

0 1d. at 143-4.

97 See, e.g., Linda A. Malone, The Necessary Interrelationship Between Land Use and Preservation of Groundwater
Resources, 9 UCLA J. Envtl. L. Pol'y 1, 16, 26-27, (1990); Mining Contamination of Groundwater: The Need for
Legislation and Reform, 2 U. Denv. Water L. Rev. 60, 73 (1998).

% CERCLA, 42 U.S.C. § 9604(a)(1)(A)-(B) (20086).

Y RCRA, 42 U.S.C. § 6973(a) (2011).
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of cleaning up groundwater contamination means that many aquifers are permanently lost
as useful water sources. The EPA has long admitted to the public that some sources of
groundwater can never be effectively cleaned once contaminated.’® Often, the most a
cleanup effort achieves is containing the contamination and preventing it from dispersing
further. And despite many significant advances in groundwater remediation technologies,
restoring the entire volume of a contaminated aquifer remains an elusive goal, and few
examples of such restoration have been reported.”®*

B. SDWA jurisdiction is limited to public water supplies.

The SDWA gives direct, though narrow, coverage to groundwater: the act only applies to
“public water systems,” not all groundwater.?%” Public water systems are defined as
systems providing water for human consumption to at least fifteen service connections or
twenty-five individuals.?®® Under the SDWA, groundwater used by a single household
and groundwater utilized for purposes such as agriculture, but not consumption, receives
no protection.

C. SDWA jurisdiction is limited to pollution by “injection.”

The SDWA regulations of the disposal of wastes into groundwater are very narrow. The
SDWA deals strictly with waste that is “injected” into groundwater.?** So, for example,
waste from mines that enters groundwater by seeping through the soil is not regulated
under the act. SDWA’s regulation of groundwater and drinking water supplies is further
narrowed by the statute’s lack of protection for residents utilizing private wells.

D. SDWA jurisdiction is limited by exclusions.

The proposed categorical exclusion of groundwater under the CWA must be assessed in
light of other deliberate rollbacks for the protection of groundwater. This proposed rule
comes at a moment not of strengthening but of weakening of related programs. Twenty-
five yezggs ago there were high expectations that attended our laws to protect drinking
water:

The 1974 Safe Drinking Water Act (U.S. Public Law 93-523) authorized the [U.S.
EPA] to establish federal standards to protect the public from harmful
contaminants of drinking water. The law also provided for the establishment of a
joint national-state system to ensure compliance with the standards and to protect
underground water sources from contamination. ... Section 1412(c) of the act and
its amendments ... mandated that the National Research Council (NRC) conduct

20 see e.g., Ground Water Cleanup at Superfund Sites, U.S. Environmental Protection Agency,
http://www.epa.gov/superfund/health/conmedia/gwdocs/ brochure.htm (“[t]reatment technologies are limited in their
ability to clean up an aquifer, even if the location of the contaminants is known.”)
21 United States Army Environmental Center, Guidance to Site Managers at Army Installations: Groundwater
Evaluation and Development of Remediation Strategies where Aquifer Restoration may be Technically
Impracticable 3-7 (2002).
zzz SDWA, 42 U.S.C. §300f(4)(a) (2012).

Id.
204 SDWA, 42 U.S.C. § 300h(d)(1)-(2) (2012).
20> 5afe Drinking Water Committee, Drinking Water and Health, V. 9: Selected Issues in Risk Assessment ix (1989
National Academy Press).
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studies to identify adverse health effects associated with contaminants in drinking
water, to identify relevant research needs, and to make recommendations
regarding such research. Amendments to the law in 1971 requested revisions of
the NRC studies to report “new information which had become available since the
NRC’s most recent report, and every two years thereafter.”

These expectations would be difficult to meet under the best of circumstances.
Circumstances are not the best. In Legal Environmental Assistance Foundation v. U.S.
EPA,?% the court held that fracking fluids were subject to the regulatory measures for
“underground injection” but this case was overruled by the Energy Policy Act of 2005,%%
that excludes —

(i1) the underground injection of fluids or propping agents (other than diesel fuels)
pursuant to hydraulic fracturing operations related to oil, gas, or geothermal
production activities.

This is an exception, as the agency well knows, to the underground injection regulatory
regime for not one contaminant but several of them largely unidentified. This loophole
effectively permits natural gas and chemicals, such as methanol, hydrochloric acid,
benzene, and quaternary ammonium chloride, to be in;ected into areas of groundwater
that provide water to twenty-five or more individuals.®® Many of the chemicals
qualifying as exempt under SDWA section 300h(d)(1)(b) are the same listed by the EPA
as carcinogens and provided maximum contaminant levels for primary drinking water

regulation under the SDWA 2%

This protective regime was turned over to the mercies of the common law, with
consequences predictably perceived by courts that have been called to the rescue®™:

By any responsible account, the exploitation of the Marcellus Shale Formation
will produce detrimental effects on the environment, on the people, their children,
and future generations, and potentially on the public purse, perhaps rivaling the
environmental effects of coal extraction. ...

We know that cracks in the legal protective canopy of the SDWA cannot be fixed here.
But they cannot be ignored here by the proposals that would add another crack in that
protective legal canopy.

E. SDWA high-level protection for “sole source aquifers” applies to a fraction of the
nation’s groundwater.

The greatest protection SDWA provides to groundwater is the qualification as “sole
source aquifers.”?"* The designation of sole source aquifer is granted to aquifers that

206 976 F.3d 1253 (11th Cir. 2001).

27 pyb. L. No. 109-58, § 1(a), 119 Stat. 594 (2005) (“underground injection”).

208 \What Chemicals are Used, Frac Focus Chemical Disclosure Registry (Nov. 12, 2014, 7:00 PM),
https://fracfocus.org/chemical-use/what-chemicals-are-used.

29 Drinking Water Contaminants, U.S. Environmental Protection Agency (Nov. 12, 2014, 7:00 PM),
http://water.epa.gov/drink/contaminants/#List; SDWA, 42 U.S.C. § 300(f)(1)(c)-(d) (2012)

219 Robinson Township v. Commonwealth of Pennsylvania, 83 A.3d 901, 976 (Pa. 2013) (public trust under art. 1, §
27 of the Pa. Constitution)
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supply at least 50 percent of drinking water consumed in the area overlying the aquifer.?*?
The designation is not automatically granted, and a party must submit an application
identifying a protection area for consideration. Once designated as a sole source aquifer,
the SDWA requires all commitment of federal financial assistance to be considered for
possible negative effects to the designated aquifer.”** Only 77 designated sole source
aquifers are designated under the SDWA nationwide.?** The exclusivity of this program
leaves the majority of the nation’s groundwater without such protection.

F. SDWA enforcement lacks resources and capacity.

In addition to the insufficient coverage by the SDWA to prevent discharge of pollutants
to groundwater, the act has been poorly enforced. Reports by the U.S. Government
Accountability Office over the last few years continue to find that the EPA is
ineffectively implementing and enforcing its responsibilities under the SDWA. In 2011,
the GAO found that the EPA had not effectively implemented the 1996 amendments’
requirement to consider, for regulatory determinations, contaminants that present the
greatest public health concern.™> A study by GAO in 2014 determined that the SDWA
needed to permit the monitoring of more contaminants and at increased frequencies as
part of the EPAs Unregulated Contaminant Monitoring Program.?*® The GAO recently
found that the EPA fails to properly enforce the underground injection control (UIC)
program of the SDWA. %" (p. 10-13)

Agency Response: See above response. The regulation of groundwater under
other statutes is beyond the scope of this rule.

7.393 1Il. THE AGENCY DOES NOT ADEQUATELY EXPLAIN ITS RATIONALE FOR A
TOTAL GROUNDWATER EXCLUSION.

As the EPA and its Scientific Advisory Board are aware, firm distinctions between
groundwater and surface water are often empirically false. To take only one prominent
example: The U.S. Geological Survey reports that the groundwater contribution to all
streamflow in the United States may be as large as 40 percent.?'® Despite this, EPA gives
scant justification for its groundwater exclusion in the proposed rule, writing simply that

ii SDWA, 42 U.S.C.A. § 300h-3(e).

Id.
23 WILLIAM H. RODGERS, JR., ENVIRONMENTAL LAW § 4.8 (2014).
24 5ole Source Aquifer Protection Program, U.S. Environmental Protection Agency (Nov. 12, 2014, 7:00 PM),
http://water.epa.gov/infrastructure/drinkingwater/sourcewater/protection/solesourceaquifer.cfm.
215 5ee U.S. Government Accountability Office, Improvements in Implementation are Needed to Better Assure the
Public of Safe Drinking Water GAO-11-803T (2011), available at http://www.gao.gov/products/GAO-11-803T.
218 5ee U.S. Government Accountability Office, EPA Has Improved Its Unregulated Contaminant Monitoring
Program, but Additional Action Is Needed GAO-14-103 (2014), available at http://www.gao.gov/products/GAO-
14-103.
217 5ee U.S. Government Accountability Office, EPA Program to Protect Underground Sources from Injection of
Fluids Associated with Oil and Gas Production Needs Improvement GAO-140-555 (2014), available at
http://www.gao.gov/products/GAO-14-555.
218 United States Geological Survey, Sustainability of Ground-water Resources: U.S. Geological Survey Circular
1186 7 (1999).
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the “agencies have never interpreted ‘waters of the United States’ to include
groundwater.”?*® The size of this rationale is too small to justify so large an exclusion.

In its one-sentence explanation, the agency does not sufficiently explain its reasoning for
creating a CWA permit exemption with the force of law for the entire supply of national
groundwater. EPA should explain in substantial detail its understanding of the agency’s
obligations to protecting groundwater under the CWA.

A. Prior Practice Is Not a Sufficient Rationale for Continued Practice

Groundwater should not be excluded simply because it has never been included in EPA’s
prior definition of waters of the United States. Prior practice is not a sufficient prima
facie rationale for continued practice. As Supreme Court stated in Chevron, U.S.A., Inc.
v. Natural Resources Defense Council, Inc., “An agency, to engage in informed
rulemaking, must consider varying interpretations and the wisdom of its policy on a
continuing basis.”??°

1. Since EPA generally champions its use of the scientific literature in fashioning its
proposed definition, EPA should explain fully its reasons for excluding deeper
groundwater and shallow subsurface flows.

CELP applauds EPA’s strong use of science in supporting certain portions of this rule.
For example, EPA proposes the wholesale inclusion of “adjacent waters” with a science-
based effort. The proposed “adjacent waters” is boxed in by three outer limits. “Adjacent
waters” must be within the riparian zone, the floodplain, or have a “shallow subsurface
hydrologic connection or confined surface hydrologic connection” to a jurisdictional
water. While the limiting factors are not an entirely accurate representation of the
scientific understanding, CELP supports EPA’s effort to use scientific literature in
making these boundaries. EPA also proposes that “other waters” should be examined on a
“case-specific basis.” In doing so, EPA correctly realizes that certain waters that are not
easily encapsulated in rigid definitions and can still significantly affect jurisdictional
waters. Again, CELP agrees with EPA’s championing of science to make these
determinations.

Yet, in examining shallow subsurface flows and deeper groundwater, EPA does not give
similar scientific analysis. Indeed, by EPA’s own admission, in advancing the “adjacent
waters” definition, EPA explicitly states that shallow subsurface flows are not themselves
waters of the United States.””* There is a clear gap between scientific reasoning and
EPA’s proposed exclusion of shallow subsurface waters.

2. Use of detailed reasoning and science is good practice and required by case law.

EPA should not simply give prior practice as its reason for exclusion of groundwaters
(whether they be “shallow subsurface” flows or deeper groundwater) because case law
expects more than minimal reasoning, consideration of science, and logical consistency.

1979 Fed. Reg. 22,218 (April 21, 2014).

220 467 U.S. 837, 838 (1984)

221 79 Fed. Reg. 22,208 (April 21, 2014) (“While they may provide the connection establishing jurisdiction [between
adjacent water and the jurisdictional water], these shallow subsurface flows are not ‘waters of the United States.’”).

258



Clean Water Rule Response to Comments — Topic 7: Features and Waters Not Jurisdictional

7.394

An agency must give “detailed and reasoned” analysis before it excludes groundwater.???
A rule based on “no scientific judgment” runs the risk of failing to sufficiently meeting
its statutory mandate.??®* EPA has simply provided no detailed analysis of why all
groundwater is excluded. Its only reason seems to be that it has never interpreted
groundwater as included. This is not a detailed explanation, as required under Chevron.

EPA lacks scientific support for groundwater exclusion; indeed, EPA’s discussion shows
scientific support for inclusion, not exclusion. For example, EPA argues “wetlands and
other waters in landscape settings that have bidirectional hydrologic exchanges with
streams or rivers . . . are chemically, physical, and biological connected with rivers via
the . . . temporary storage of local groundwater that supports baseflow in rivers.”?%*
Elsewhere, EPA states that “[H]eadwater tributaries often depend on groundwater
inputs.”??® EPA, in excluding groundwater, fails to provide sufficiently detailed and
reasoned scientific judgment. (p. 13-15)

Agency Response:  See summary response above.

IV. ATOTAL GROUNDWATER EXCLUSION IS NOT WARRANTED AND THE
EPA SHOULD CATEGORIZE QUALIFIED GROUNDWATER AS A WATER OF
THE UNITED STATES.

A. The groundwater exclusion should be removed from the proposed rule.

CELP urges EPA to remove the categorical groundwater exclusion from the proposed
rule.

1. A categorical exclusion does not fulfill the EPA’s broad and aspirational CWA
mandate to protect the nation’s waters.

“It is the intent of the Clean Water Act to cover, as much as possible, all waters of
the United States instead of just some. 226

The CWA is an aspirational statute, and the Agency’s proposed rule fails to meet the
CWA'’s aspirational goals established by Congress in 1972. The declared objective of the
CWA is to “restore and maintain the chemical, physical, and biological integrity of the
Nation's waters” and Congress specifically outlined detailed goals, policies, and
deadlines by which to make the CWAs aspirations a reality.”’

“Hortatory congressional statements” like those in Section 101 of the CWA usually have
limited legal force.??® But statutory goals should be given more weight. Elected officials
carefully craft a statute’s goals in response to constituents’ desires. Statutory goals,

222 Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865 (1984).

228 Natural Res. Def. Council, Inc. v. Daley, 209 F.3d 747, 756 (D.C. Cir. 2000).

22479 Fed. Reg. 22,223 (April 21, 2014).

5 1d., 22,228.

226 Quivira Min. Co. v. E.P.A., 765 F.2d 126, 129 (10th Cir. 1985).

227 See 33 U.S.C. §1251(a) (2014).

228 Robert W. Adler, The Decline and (Possible) Renewal of Aspiration in the Clean Water Act, 88 Wash. L. Rev.
759, 771 (2014). See also, David M. Dreisen, Purposeless Construction, 48 Wake Forest L. Rev. 97, 98 (2014)
(arguing that “the Supreme Court’s statutory construction has become increasingly ‘purposeless’ and that “the
Court should give more weight to statutory goals, properly identified and conceived, than it has in recent years”).
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therefore, “tend to reflect public values to a greater extent than other statutory
provisions.”229 When a statute is “ambiguous or silent... construing the statute to
conform to its goals serves democratic values by allowing law to reflect the electorate’s
desires.”?*® The aspirational goals of the CWA reflect the desires of the American public
to value, maintain, and restore our nation’s waters, and should be given special
consideration.

The CWA is unique among environmental statutes. The hortatory statements of other
major environmental statutes fail to “articulate affirmative aspirations as clearly, as
specifically, and as unambiguously as does the CWA.”?*! But Congress included
“specific operative provisions designed to implement the major aspirations in the
[CWA’s] opening statement, making it more difficult to simply ignore those aspirations
as the product of lofty legislative pronouncements.”**? Unlike other environmental
statutes, “[i]t is clear that Congress adopted specific provisions designed to effectuate the
goals articulated in section 101, rather than leaving them as entirely hortatory
aspirations.”?®

The EPA should give the aspirational goals of the CWA special consideration when
interpreting the CWA and defining the waters of the United States. Given the broad
opening language of the CWA and the importance of groundwater to surface water,
groundwater should not be wholly excluded from the proposed definition of waters of the
United States.

2. The proposed categorical exclusion creates absurd results.

By electing to exclude groundwater from the waters of the United States, the agency
appears to give a permit to pollute to anyone with the capacity to dig a decent hole. A
discharger need only bury its point source below what the agency considers a “shallow
subsurface hydrologic connection” to escape CWA regulation. Since only “shallow”
subsurface connections between waters are protected under the proposed definition, in
situations where both shallow and deep subsurface connections exist, a party could
exploit the deep connections and remain legitimately permit-free. For instance, a Section
402 NPDES permit could be avoided by discharging the exact same pollutants into the
“deep” part of the subsurface connection rather than the “shallow” part.

Further, by expressly asserting “shallow subsurface flows are not ‘waters of the United
States’ the agency creates another opening for circumventing the CWA.?* A plain
reading of that explanation is that protection extends only to the waters connected by the
shallow subsurface connection, and not to the shallow subsurface connection itself. Thus,
a clever discharger could avoid a 402 permit by carefully pointing the discharge into the
shallow subsurface connection itself and never directly into one of the waters it connects.
This would have the same physical impact as discharging into the connected waters, and

22 David M. Dreisen, Purposeless Construction, 48 Wake Forest L. Rev. 97, 98 (2014).

230 Id

2L Adler at 771.
232 Adler at 771.
233 aAdler at 775.
%479 Fed. Reg. 22,208 (April 21, 2014).
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yet it appears that the Agency would have to allow it absolutely. Once the connection
itself is expressly written out of the waters of the United States, discharge to it requires
no permit.

Such absurd results are woefully inconsistent with any sound reading of the CWA, its
legislative history, and many Federal District court decisions.

B. Qualified groundwater should be protected using subsection (s) of the proposed rule

Instead of a categorical exclusion, CELP urges EPA to include groundwater within the
list of protected waters in subsection (s) of the proposed rule. Groundwater shares many
of the same characteristics as the protected waters listed in subsection (s) and fits more
logically in that subsection than in subsection (t).

The intent and letter of the Act could be met—and the absurd results avoided—if the
EPA were to simply follow one of two routes.

One route would be to include groundwater in the “other waters” category of subsection
(s)(7). This would allow a case-by-case analysis to determine whether any groundwater
in particular presented a significant nexus to the traditional waters of the United States
described in subsections (s)(1)-(6).

A second route would be to establish a clear definition in subsection (u) for “tributary
groundwater” and then include tributary groundwater under subsection (s)(5). Professor
Mary Wood explained this concept in substantial detail in 1988 and that analysis remains
sound today.?* All that remains is for the agency to add tributary groundwater to the
acceptable list of tributaries in the definitions in subsection (u) of the rule.

By either route, the agency includes as waters of the United States only groundwater that
flows in some measure to traditional waters of the United States. Beyond that most
important step, the agency is left to grapple with smaller but still essential differences.

The “other waters” route presumes, by definition, that the groundwater has a significant
nexus to the traditional water (emphasis added). This leaves open a possible reading that
polluted groundwater, to qualify as a water of the United States, must flow to the
traditional water within a specific time frame and have some specific effect on the
chemical, physical, or biological integrity of the surface water.

In contrast, the “tributary groundwater” route may require the agency to more strictly
apply the standard established in subsection (s)(5): a proven groundwater tributary would
be a per se tributary like any other; hence, the 402 or 404 requirement to secure a permit
would attach to any discharge of pollutants from a point source into the subsurface
tributary without requiring a threshold of “significance” to the receiving water.*

%5 Wood, Mary Christina, Regulating Discharges into Groundwater: The Crucial Link in Pollution Control Under
the Clean Water Act, 12 Harv. Envtl. L. Rev. 569, 586-619 (1988).

2% The tributary groundwater approach better comports with the understanding that “[t]he Clean Water Act creates a
strict liability scheme that “categorically prohibits any discharge of a pollutant from a point source without a
permit,” irrespective of whether that discharge affects the receiving water.” Hawai’i Wildlife Fund v. Cnty. of Maui,
__ F.Supp. 2d __, 2014 WL 2451565, at *15 (D. Haw. May 30, 2014).
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CELP believes that groundwater is best treated as a water of the United States in the
sense of “tributary groundwater,” but recognizes that the agency might reasonably
categorize groundwater under “other waters.”

C. EPA could increase administrative efficiency by developing, under separate rule or
guidance, a classification system for subsurface permeability and accompanying general

permits.

CELP recognizes the administrative burdens that accompany groundwater point-source
regulation. We therefore suggest that the EPA pursue a separate rule or guidance to
increase the efficiency of groundwater regulation under the CWA. In this separate action,
the agency could assist the conservation and regulated communities alike by setting a
default rule that transparently established a presumption either for or against subsurface
connectivity in specific areas. The presumption could be rebuttable by evidence presented
by the challenging party.

The recent Hawai i Wildlife Fund case illustrates the issues well.?" In that case, a group
seeking to show that waste that a county facility was depositing into the ground traveled
into the ocean via groundwater.®® The plaintiffs conducted a study in which special dye
was deposited with the waste, and was spotted in the ocean nearly three months later.”*°
This presented prima facie evidence that the chemicals from the waste facility were
indeed reaching surface waters, and therefore the discharge should be regulated under the
CWA.

EPA should draw on this example to develop specific guidance on where the presumption
of hydrological connection lies. The scientific data available in Hawai’i Wildlife Fund is
not easily obtainable in many other contexts, and involves substantial expense. Moreover,
the heterogeneous features of various aquifers and other groundwater systems make
evaluating the scientific data in every groundwater case burdensome on citizens and
courts alike. Indeed, requiring such expensive data from citizens runs against the spirit of
the CWA’s citizen-Suit provisions.

Therefore, CELP urges EPA to develop a region- or basin-specific classification system
that establishes rebuttable presumptions of hydrological connectivity (or non-
connectivity). EPA would be able to draw on its technical expertise to determine where
the presumption of hydrological connectivity should apply based on a region or basin’s
groundwater characteristics. Such a classification system could create a degree of
certainty for all parties by establishing a shared and transparent baseline assumption of
connectivity or non-connectivity.

The agency might find additional efficiencies by combining the region- or basin-wide
classification system with a general permit scheme. If a potential permittee sought to
discharge into the ground, EPA could consult its basin- or region-specific classification
and then, as appropriate, issue a general permit matched to a set of standardized
limitations fitting to the permeability of the area at the depth in question. As is the case

237 Id

2814, at 1.

239 Id
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with existing discharges that use general permit schemes, the agency should realize cost
savings over preparing project-specific permits. (p. 18-21)

Agency Response: See summary response above.

The River Alliance of Wisconsin (Doc. #16344)

7.395 RECOMMENDATION: River Alliance recommends that EPA consider building a
process for including groundwater as a WOTUS either by creating an additional category
under 40 CFR §230.3(s) or by including a mechanism to include it under “Other Waters”.

While we understand this is not a revision to the existing rule, River Alliance strongly
objects to the categorical exclusion of groundwater from waters of the U.S. and from the
protections afforded under the Clean Water Act. Recent court decisions in Wisconsin
have affirmed that groundwater and surface water are inextricably linked and our courts
have affirmed the mandate that the Wisconsin Department of Natural Resources must
consider the impacts of groundwater diversions and groundwater contamination on the
chemical, physical and biological integrity of waters of the state. It is impossible to
adequately protect the chemical, physical and biological integrity of WOTUS if we
categorically exclude the connected waters that run below the surface of the ground.

Exclusion of groundwater is not supported by science and the treatment of groundwater
in this proposed rule revision is inconsistent at best - some kinds of groundwater
connections are a basis for inclusion as WOTUS, other kinds of groundwater connections
are not considered an adequate connection and groundwater itself is not considered as a
WOTUS or capable of affecting the chemical, physical and biological integrity of
WQOTUS. This continues to be one of the major unaddressed weaknesses of the WOTUS
rule. In Wisconsin the impact of large scale agricultural industry on groundwater quantity
and quality and the effect that is having on our waters makes this exclusion particularly
jarring (see http://wisconsinwatch.org/2014/10/judge-blames-toxic-kewaunee-county-
wells-on-massive-requlatory-failure/). (p. 4-5)

Agency Response: See summary response above. Nothing in the final rule
precludes state efforts to protect groundwater.

Water Watch of Oregon (Doc. #16568)

7.396 WaterWatch supports a broad, science-based definition of the waters of the U.S. and
urges EPA to heed the advice and comments of the EPA Science Advisory Board (SAB)
to strengthen the rule to ensure full protection of the nation’s waters. Further,
WaterWatch of Oregon requests that the EPA revise the rule to remove most of the
categorical exclusions, most especially the exclusion of groundwater, from the definition
of waters of the U.S., preserving the ability to more fully protect our nation’s waters,
again consistent with the advice and counsel of the SAB. (p. 1)

Agency Response: See summary response above.

Community Watersheds Clean Water Coalition, Inc. (Doc. #16935)

7.397 The EPA and the ACOE Should Reinstate as “Waters of the U.S.” those that the
SWANCC/Rapanos Decisions Listed as No Longer Jurisdictional
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Surprisingly, the agencies specifically exclude groundwater from the waters that are
jurisdictional, even on a case-specific basis.?*® Even the very short excerpt from the
DEC’s description of the attributes of ground-waters demonstrates how vital they are to a
livable, healthy environment. The fact that groundwater can, and often does connect a
wetland to a “navigable river”, i.e. provide a “nexus”, makes it exclusion even more
confusing. Groundwater can be, and often is, a vital component of a wetland or stream.
For example, in times of drought, when stream levels are low, a stream that shares the
groundwater of a nearby wetland can receive replenishment form that source. The reverse
may be true when stream levels are high. Clearly, a “significant nexus” exists between
the stream and the wetland, even though “significance” is not restricted to a surface
connection, as in the Supreme Court decision.

According to Section 305(b) of the Clean Water Act Amendments of 1977, “Section
106(e) of the Clean Water Act requests that each State monitor the quality of its ground
water resources and report the status to Congress every two years in its State 305(b)
report. To provide guidance in preparing the 305(b) reports, EPA worked with States to
develop a comprehensive approach to assess ground water quality that takes into account
the complex spatial variations in aquifer systems, the differing levels of sophistication
among State programs, and the expense of collecting ambient ground water data. This
approach incorporates all of the components requested during previous 305(b) reporting
periods”.?*! Yet, contrary to this clear intent of Congress, EPA and ACOE expressly
propose to exclude from their consideration this vital component of our water resources.

A particularly critical component of groundwater is its hyporheic zone where stream and
groundwater interact. “The hyphorheic zone can be regarded as the heart of a river.
Without a healthy, intact hyphoreic zone, river ecosystems could not function
satisfactorily. The hyphorheic zone is the pore space at the interface between surface- and
ground- water, and encompasses the areas both beneath, and laterally of, the bed of a
river or lake. Water in this zone necessarily comprises a mixture of both surface and
ground water components. Interactions between surface waters and groundwater are
strongly affected by the composition of the pore system. The hyporheic zone harbors the
most part of the water bodies’ biomass (animals, micro organisms). Thus, the
decomposition of organic material, the so-called natural purification, occurs primarily

within the hyporheic zone”.?*?

Finally, in addition to bypassing the “intent of Congress”, the agencies are ignoring an
irrefutable fact of nature — that of the 1% of fresh water available on earth for drinking
needs, only 4% is surface water; the remaining 96% is groundwater. For the most part,
the two are inextricably linked together. By ignoring this fundamental fact of nature, the
Agencies’ proposed regulations will only include a small sub-group of US waters that
need protection. (p. 6)

0 Groundwater: Water found in the spaces between soil particles and cracks in rocks underground located in the
saturation zone. Cracks in rocks can be due to joints, faults, etc. Groundwater is a natural resource that is used for
drinking, recreation, industry, and growing crops. (NYS Department of Environmental Conservation)

24! http://water.epa.gov/type/watersheds/monitoring/upload/2003_07_03_monitoring_305bguide_v1ch5.pdf

2 |nstitute for Groundwater Ecology: info@groundwaterecology.de
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7.398

Agency Response: See summary response above. The agencies have clarified that
subsurface connections can serve as a non-jurisdictional hydrologic connection that
agencies would consider when making case-specific significant nexus
determinations.

The EPA and the ACOE Should Reconsider as “Waters of the U.S.” those that the
SWANCC/Rapanos Decisions Listed as No Longer Jurisdictional

The agencies should include the following in their list of jurisdictional waters.

(e) Groundwater

In round figures, 97% of earth’s water is ocean water — not suitable for drinking or for
agriculture — and 3% is freshwater. Of this 3%, close to 70% is frozen in glaciers and
icecaps.

Of the remaining 1%, 96% is groundwater; only 4% is surface water.
In 2010, over 26 % of the total water supply for the nation came from groundwater.

These simple facts alone should make it clear that groundwater must be protected with as
much diligence as surface water. Yet, the Proposed Rules state clearly that “groundwater,
including groundwater drained through subsurface drainage systems” will be excluded

from the definition of “waters of the United States (emphasis added)”. 243

The need to monitor and preserve groundwater in the US has never been more
compelling. A recent NASA satellite study published on July 24, 2014, shows “shocking
groundwater loss in the Southwest... 75 percent of the losses were of
groundwater....which can get so low that it never recovers”.

However, even more compelling — and contradictory - is the EPA’s admission of the
“hydrologic and biogeochemical interactions occurring in and among surface and
groundwater flows including hyporheic zones and alluvial aquifers”. How can the EPA
admit to the interconnection of ground- and surfacewater, yet, at the same time, rule out
any need to include groundwater, as waters of the United States, under CWA regulations.

The requirement for states to monitor and assess the quality of their groundwater has
been a federally designated responsibility recognized under Section 305(b) of the Clean
Water Act of 1977.

There 1s some confusion over the definition of groundwater. Here we refer to “Legal
Groundwater” as discussed in the Oregon Law ReviewVol.91,%* Of the three categories
of groundwater discussed in the article, the most applicable by the courts is the “subflow”
from surface streams - the water that forms a bed under and around a stream.

Pollutants in groundwater that do not affect surface water are not subject to CWA.xviii

This is in sharp distinction to the proposal to eliminate groundwater completely from
consideration under the CWA. (p. 6, 8-9)

3 Federal Register/Vol.79, No.76/Monday, April 21, 2014/Proposed Rules.
244 Beneath the Surface of the Clean Water Act: Oregon Law Review, Vol.91, By Anna Makowski.
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Agency Response: See above response. The final rule clarifies that subsurface
connections can serve as a non-jurisdictional hydrologic connection that agencies
would consider when making case-specific significant nexus determinations.
Nothing in the final rule precludes state efforts to protect groundwater.

WaterLegacy (Doc. #18017)

7.399 Our comments reflect concerns about regulatory language and interpretations that are
inconsistent with the purpose of the Clean Water Act and may allow sulfide (hardrock)
mines to discharge tailings and other wastes into the nation’s rivers, lakes, and wetlands
and to replace water bodies in natural landscapes with permanent impoundments of
polluted waters.

Mines have avoided regulation of discharge to groundwater connected with surface
water, impacting fish, wildlife and drinking water. The proposed “waters of the United
States” rules, which would apply to all sections of the Clean Water Act, must not provide
an exemption that further undermines control of polluted discharge through groundwater.
In addition, both current and proposed interpretations of the Clean Water Act provide
loopholes where adverse impacts from tailings waste and creation of permanent
contaminated mine pit lakes evade regulatory controls. These loopholes should be closed
to protect waters of the U.S.

Groundwater Connected to Surface Water

Regulating discharge to surface water when mining facilities pollute hydrologically
connected groundwater is a significant regulatory challenge. Rather than containing,
treating and discharging water directly to surface water, mining facilities may be
designed to allow or even facilitate seepage of contaminants to surficial groundwater so
pollutants can be hidden, particularly when monitoring of affected surface waters is
distant or poorly sited. It is established that groundwater and surface water are often
hydrologically connected. WaterLegacy believes that the exemption for groundwater
from the definition of “waters of the United States” is overly broad and would encourage
evasion of pollution containment, treatment and control.

We would recommend that no exemption be provided in Rule 40 C.F.R. § 230.3(t) for
groundwater, and that the question of whether groundwater has a “significant nexus” with
waters of the U.S. be addressed case-by-case under subsection (s)(7). At the least, in
order to prevent pollution of surface waters through connected groundwater, the
following change to the groundwater exemption proposed in 40 C.F.R. 8 230.3(t) should
be made:

(t) The following are not “waters of the United States,” notwithstanding whether
they meet the terms of paragraphs (s)(1) through (7) of this section—

(5) The following features. . . (vi) Groundwater,

ncluding-groundwater-drained
through-subsurface-drainage-systems; that is not diverted from or hydrologically

connected to surface water. (p. 1-2)

Agency Response: See summary response above. EPA’s position that discharges
to groundwater with a direct hydrological connection to a jurisdictional water
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require an NPDES permit is not changed by the final rule. (See summary response
at 12.3 with respect to the NPDES program.)

National Association of Flood & Stormwater Management Agencies (Doc. #19599)

7.400 Paragraph (b)(5)(vi) exempts groundwater and the CWA jurisdiction clearly does not
cover groundwater. However, “shallow subsurface hydrologic connection” is used in the
proposed rule as a jurisdiction nexus. We believe this contradicts the exemption, and we
request that the proposed rule refrain from reliance on “shallow subsurface hydrologic
connection.” (p. 3)

Agency Response: The science strongly supports the important role subsurface
connections can play when assessing the effects of surface waters, and it is
appropriate to consider them in a significant nexus determination. See Sections Il
and IX of the Technical Support Document.

Environmental Technology Consultants (Doc. #2597)

7.401 What features does this apply to? What types of lands are involved, and how does the
drainage affect the definition of a wetland? If this drainage system reduces the water table
to the point where the criteria for wetland hydrology is no longer met, what does it do to
a wetland determination? (p. 1)

Agency Response: See summary response above. Questions regarding wetlands
delineations are outside the scope of this rule.

Wetland Science Applications, Inc. (Doc. #4958)

7.402 1 agree with placing the exceptions at 33 CFR 328(b) into the rule with the following
exceptions:

4. Regarding (5)(vi). Ground water is not regulated under the CWA. It is regulated under
the Safe Drinking Water Act and, therefore, it is correct that it should be excluded from
waters of the U.S. While there might be some justification for extending channelized
flows through a very shallow hyporheic zone within the bed of a stream during some
portions of the year, the Connectivity Study considers "shallow" to be from centimeters
to tens of meters (p. 2-1, In 25+). There are many landscapes that not even the EPA or the
COE under the Regional Supplements would call wetlands that have water tables within
tens of meters for extended if not perennial timeframes. The Rule must be more explicit
on groundwater. Is the exclusion total?

... (p-2)

Agency Response: See summary response above. The agencies in the final rule
preamble clearly state, “neither shallow subsurface connections nor any type of
groundwater, shallow or deep, are themselves ‘waters of the United States’.”

Robert J. Goldstein & Associates (Doc. #16577)

7.403 4) Groundwater drained through sub-surface drainage systems: NO !!! This
exclusion as currently worded could be applied to millions of acres of wetlands that do
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not have surface flow or ponding, including wet savannas, flatwoods, Carolina bays,
pocosins, bogs, and other environmentally important sub-surface waters. This exclusion
should be re-written more narrowly. (p. 2)

Agency Response: The agencies have consistently interpreted the CWA to exclude
groundwater. See summary response above. The agencies have clarified that
subsurface connections can serve as a non-jurisdictional hydrologic connection that
agencies would consider when making case-specific significant nexus
determinations. The science strongly supports the important role subsurface
connections can play when assessing the effects of surface waters, and it is
appropriate to consider them in a significant nexus determination.

7.3.7. Gullies and Rills and Non-Wetland Swales

Agency Summary Response

Based on comments additional clarity was provided in the final rule and preamble.

The final rule identifies all erosional features, including gullies, rills, and non-wetland swales as
non-jurisdictional features. Several commenters expressed concern that “arroyos” and “man-
made swales “were absent from the list of erosional feature types. The final rule makes it clear
that all erosional features would be excluded. Specifically, erosional features are not
jurisdictional under the terms of paragraph (a) and the definitions in paragraph (c), especially the
definition of tributary, and would be non-jurisdictional in any case. The Agencies inclusion of
erosional features in the final rule was aimed to specifically avoid the confusion from previous
regulatory guidance and at the request of commenters who stated that such exclusions were
important to maintain.

Several commenters identified the need to clearly differentiate erosional features from
jurisdictional waters, more specifically intermittent and ephemeral tributaries. The final rule
clearly states that tributaries would be distinguished from erosional features by the presence of
bed and banks and an ordinary high water mark. Concentrated surface runoff may occur within
an erosional feature, but without creating the permanent physical characteristics associated with
bed and banks and ordinary high water mark, the feature will not be jurisdictional.

Several commenters suggested that ephemeral and intermittent drainages as well as streams that
are not tributaries should be excluded from the final rule as these features are generally not
considered jurisdictional waters. The final rule preamble states that some ephemeral streams are
colloquially called “gullies” or “swales” even when they exhibit a bed and banks and an ordinary
high water mark. Regardless of the name they are given locally, waters that meet the definition
of tributary or wetland are not excluded erosional features. Given this variability in terminology,
and the focus on physical characteristics in the definition of tributary, the agencies did not think
it necessary to define terms like “gully” or “rill” in the final rule. Similarly, some wetlands are
given the name swale, regardless of the name given, waters that meet the definition of a wetland
are not excluded erosional features and are subject to jurisdiction.
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Several commenters expressed concern that while the waters listed in the exclusions are never
“waters of the United States,” they can serve as a hydrologic connection that the agencies might
consider under a case-specific significant nexus under paragraphs (a)(7) and (a)(8). The final
rule provides additional clarity in that, for example, while the non-wetland swale itself will
always be excluded from jurisdiction, the connection of the wetland to the tributary is relevant
for determining whether the wetland has a significant nexus to downstream traditional navigable
waters, interstates waters, or the territorial seas.

In addition, several commenters had concerns about how the final rule would impact CWA 402
permitting as well as the status of man-made swales created expressly for the purpose of
detention, infiltration and bio-attenuation of pollutants of stormwater runoff. The final rule states
that these geographic features may function as “point sources” under CWA section 502(14)),
such that discharges of pollutants to waters through these features would be subject to other
CWA regulations (e.g., CWA section 402). Please note that the proposed rule did make changes
to the definition of “waters of the U.S.” for all affected CWA programs, as does the final rule
(please see summary response at 7.4.4 with respect to stormwater control features).

The final rule also excludes lawfully constructed grassed waterways. The final rule states that
once converted to grassed waterways, these former streams segments no longer exhibit a bed and
banks or ordinary high water mark and are excluded because they no longer meet the definition
of “tributary.” It should be noted that such conversion does not sever jurisdiction over the entire
length of the tributary above and below the grassed waterway. Instead, the rule states that the
grassed waterway is considered a constructed break in the bed and banks and ordinary high water
mark. This is reflected in the definition of tributary, which specifically addresses natural or man-
made breaks in bed and banks and ordinary high water mark.

The final rule also adds an exclusion for puddles. The proposed rule did not explicitly exclude
puddles because the Agencies have never considered puddles to meet the minimum standard for
being a “water of the United States,” and it is an inexact term. A puddle is commonly considered
a very small, shallow, and highly transitory pool of water that forms on pavement or uplands
during or immediately after a rainstorm or similar precipitation event. However, numerous
commenters asked that the agencies expressly exclude puddles in a rule. The final rule does
exclude puddles.

Specific Comments

U.S. House of Representatives Committee on Science, Space and Technology (Doc. #16386)

7.404 In her blog, Acting Assistant Administrator Stoner said that the proposed rule specifically
excludes erosional features. She was referring to gullies and rills.

Does EPA believe that the CWA covers erosional features? Please provide a detailed
legal rationale and any supporting examples or precedent. (p. 16)

Agency Response: The final rule makes it clear that all erosional features would
be excluded from CWA jurisdiction. Specifically, erosional features are not
jurisdictional under the terms of paragraph (a) and the definitions in paragraph (c),
especially the definition of tributary, and would be non-jurisdictional in any case.
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The Agencies inclusion of erosional features in the final rule was aimed to
specifically avoid the confusion from previous regulatory guidance and at the
request of commenters who stated that such exclusions were important to maintain.
See summary response 7.3.7 above.

New Mexico Department of Agriculture (Doc. #13024)
7.405 Erosional Features

The proposed rule lacks a definition for any of the terms: gullies, rills, or non-wetland
swales. However, the Federal Register notice for this proposed rule does indicate that
gullies "are ordinarily formed on valley sides and floors where no channel previously
existed," indicating the relative impermanence thus variability that these erosional
features contribute in flow into jurisdictional waters.

Arroyos are another type of erosional feature found throughout many western states.
They are dry the vast majority of the year and are wet only immediately following a
strong precipitation event. The topography in the arid West, with low-density vegetative
cover and highly erodible soils, causes arroyos to form in much the same way as gullies.

Arroyos are similar to gullies in their hydrological significance. However, one main
difference between the two features is that arroyos are typically wide and shallow,
whereas gullies are relatively deep channels. This difference is inconsequential regarding
the volume of water either can carry or contribute to a system, especially when
considering the arid landscapes in which arroyos exist. In these regions, arid top soils are
more prone to erosion hence erosional features tend to be wider.

NMDA requests that arroyos he added to this exclusion category.

Aside from gullies, rills, and non-wetland swales, how do the Agencies plan on
differentiating other erosional feature s not specifically excluded from the definition of
Waters of the U.S.? (p. 9-10)

Agency Response:  The final rule makes it clear that all erosional features would
be excluded from CWA jurisdiction, including “arroyos” and “man-made swales*.
Specifically, erosional features are not jurisdictional under the terms of paragraph
(a) and the definitions in paragraph (c), especially the definition of tributary, and
would be non-jurisdictional in any case. The Agencies inclusion of erosional features
in the final rule was aimed to specifically avoid the confusion from previous
regulatory guidance and at the request of commenters who stated that such
exclusions were important to maintain. See summary response 7.3.7 above.

Tennessee Department of Environment and Conservation (Doc. #15135)

7.406 Gullies, rills and non-wetland swales are notoriously difficult to distinguish as compared
to what the Corps often classifies as ephemeral streams and/or wetlands. In fact, the
proposed rule indicates that waters the agencies would consider jurisdictional are often
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confused as these erosional features.?* The distinction is particularly difficult in
mountainous areas where the concept of an erosional feature and a vertical stream are
often confused. EPA and the Corps must include greater clarity with regard to how
gullies, rills and non-wetland swales are defined. Explicit definitions will specifically
enable crop and livestock production to continue without the concern over potential fines
that may result without such clarity. Greater specificity will also aid federal and state soil
and water conservation programs, including EPA's 319 Nonpoint Source Program, by
avoiding unnecessary permits for the installation of Best Management Practices that
lessen sediment and nutrient transport into Tennessee's waters. We request the agencies
also provide more clarity as to what they believe are the driving distinctions between
these features and waters that would be considered waters of the U.S. (p. 29)

Agency Response: See summary response 7.3.7 above.

West Virginia Department of Environmental Protection (Doc. #15415)

7.407 The WVDEP supports the exclusion of rills and gullies. However, this exclusion may
create some confusion between what classifies as a non-jurisdictional rill or gully and
what qualifies as a per se jurisdictional ephemeral tributary. Rills, gullies, and ephemeral
drainways are all channels through which water only flows following precipitation that
are otherwise dry. This exclusion should be broadened to eliminate ephemeral drainways
and, thus, eliminate any confusion that may arise as a result of the proposed regulation's
disparate treatment of these two classes of drainways. The preamble to the proposed
regulation also states that puddles that dry up are excluded. 79 Fed.Reg. at 22,218.
Whether as part of this gullies and rills exclusion or elsewhere, the exclusion of puddles
needs to be clarified. (p. 14)

Agency Response: See summary response 7.3.7 above.

Department of Public Health and the Environment, State of Colorado (Doc. # 16342)

7.408 Definitions: As exemplified by the above comments, there is some confusion related to
the concept and definition of uplands. This may be the basis for some concerns that the
proposed rule serves to increase CWA jurisdiction over areas that many consider to be
outside the definition of waters of the US. Additionally, the terms "gullies,"" rills," and
"non-wetland swales" are proposed to be exempt by rule, but the agencies have also not
provided definitions of these features. The State recommends that the proposed rule
clarify what is meant by these terms and in so doing recognize the unique nature of water
in the West to avoid unnecessary conflicts and/or unintended consequences.

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills, and non-wetlands swales and summary response 6.3 for discussion of uplands.

5 |d. at 22218-19. [79 Fed. Reg. 22188, 22211 (April 21, 2014)] ("1t should be noted that some ephemeral streams
are called' gullies' or the like when they are not 'gullies’ in the technical sense ; such streams where they are
tributaries under the proposed definition would be considered ‘waters of the United States,' regardless of the name
they are given locally"). Id. at 222109.
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Board of County Commissioners, Delta County, Colorado (Doc. #14405)

7.409 The gullies and rills exclusion is not adequately defined for livestock producers to
determine the type of features on their properties, or to determine whether those features
are jurisdiction or not excluded. While Delta County Commissioners generally agree that
gullies and rills are the types of features that are far beyond the jurisdiction of the CWA
and therefore the agencies should make clear they are not "waters of the U.S.," the
agencies should include in the exclusion water features that have a bed and bank and in
which water flows only briefly during and following a period of rainfall in the immediate
locality. (p. 5)

Agency Response: See summary response 7.3.7 above for discussion of gullies and
rills and summary response 8.1.1 for discussion of the relevance of flow regime for
the definition of tributary.

Southern California Water Committee (Doc. #16170)

7.410 The Proposed Rule intends to maintain current exclusions contained within the definition
of WOTUS, and to also incorporate others that have not been considered WOTUS
through longstanding practice of the Agencies. However, the current exclusions and the
proposed new exclusions do not specifically include or incorporate MS4 conveyance
facilities and other stormwater related facilities. The exclusions need to be revised to
provide certainty to stormwater managers, state regulators, and the Agencies themselves.

D. Swales Exclusion

The Proposed Rule includes an exclusion for “gullies and rills, and non-wetland swales.”
Within the narrative, the Proposed Rule states further that, “[n]on-wetland natural and
man-made swales would not be ‘waters of the United States . ... ” (79 Fed. Reg. 22188,
22219 (April 21, 2014).) The Proposed Rule then appears to limit the stated exclusion by
indicating that wetland swales could be jurisdictional under the adjacent or other waters
categories. (Ibid.) To avoid uncertainty, and to ensure clarity with respect to the status of
man-made swales, SCWC recommends that the exclusion be revised as follows:

Gullies and rills, and non-wetland and man-made swales. (p. 7, 9)

Agency Response:  With respect to the jurisdictional status of stormwater control
features as waters of the U.S., please see summary response at 7.4.4. See summary
response 7.3.7 above for discussion of swales.

San Bernardino County, California (Doc. #16489)

7.411 Exclusion of Swales: The language pertaining to the jurisdictional exclusion of "swales"
is confusing. The proposed Rule appears to limit the stated exclusion by indicating that
wetland swales could be jurisdictional under the "adjacent” or "other waters" categories.
This is a concern when dealing with man-made swales created expressly as a treatment
system for detention, infiltration and bio-attentuation of pollutants in stormwater runoff.
The DPW seeks clarification of this exclusion. (p. 4)
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7.412

Agency Response:  With respect to the jurisdictional status of stormwater control
features as waters of the U.S., please see summary response at 7.4.4. See summary
response 7.3.7 above for discussion of swales.

The Proposed Rule includes an exclusion for "gullies and rills, and non-wetland swales."
Within the narrative, the Proposed Rule states further that, "[n]Jon-wetland natural and
man-made swales would not be ‘waters of the United States . . ."."**® The Proposed Rule
then appears to limit the stated exclusion by indicating that wetland swales could be
jurisdictional under the "adjacent waters" or "other waters" categories.?*’ This is a
concern when dealing with manmade swales (wetland or otherwise constructed) created
expressly as a treatment system for detention, infiltration and bio-attenuation of
pollutants in stormwater runoff. In the interest of clarity and to avoid uncertainty, the
DPW seeks a more precisely worded exclusion regarding the status of man-made swales,
As such the DPW recommends that the exclusion be revised as follows:

"Gullies and rills, and non-wetland and man-made swales." (p. 20)

Agency Response:  With respect to the jurisdictional status of stormwater control
features as waters of the U.S., please see summary response at 7.4.4. See summary
response 7.3.7 above for discussion of swales.

City of Oceanside, California (Doc. #16509)

7.413

To ensure clarity with respect to the status of man-made swales, CASQA recommends
that the exclusion be revised as follows: Gullies and rills, and non-wetland and man-made
swales. (p. 5)

Agency Response: See summary response 7.3.7 above.

Hidalgo Soil and Water Conservation District, Lordsburg, New Mexico (Doc. #19450)

7.414

Gullies, Rills, & Non-Wetland Swales: Erosional features with minimal hydrologic
impact, such as arroyos, should be excluded alongside gullies, rills, and non-wetland
swales. (p. 1)

Agency Response: See summary response 7.3.7 above.

National Association of Flood & Stormwater Management Agencies (Doc. #13613)

7.415

Paragraph (b)(5)(iii) exempts gullies and rills and non- wetlands swales, however, the
preamble on page 22208 states that a "confined surface connection consist of permanent,
intermittent or ephemeral flow paths, such as (but not limited to) swales, gullies, rills, and
ditches.” This narrative contradicts the proposed rule exemption for gullies and rills and
NAFSMA requests that EPA reaffirm the exemption by clarifying and correcting the
contradiction. (p. 3)

Agency Response: See summary response 7.3.7 above.

8 Federal Register, at 22218 and 22219.

7 1bid.
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Indiana Farm Bureau et al. (Doc. #14119)

7.416 There is also concern about whether gullies, rills and non-wetland swales are truly
exempt from regulation. While the rule states that they are not “waters of the United
States,” the preamble notes that they “may still serve as a confined surface hydrologic
connection between an adjacent wetland or water and a traditional navigable water,
interstate water or the territorial sea, provided there is an actual exchange of water
between those waters, and the water is not lost to deep groundwater through infiltration
(i.e., transmission losses). In addition, these geographic features may function as ‘point
sources,” such that discharges of pollutants to waters through these features could be
subject to other CWA authorities (e.g., CWA section 402 and its implementing
regulations).” 79 Fed. Reg. at 22204. It is incumbent upon the agency to more clearly
explain the activities that will be allowed in relation to gullies, rills and non-wetland
swales (i.e., that they can be filled in, excavated or moved without the requirement to
obtain a permit even if they serve as the confined surface hydrologic connection for an
adjacent water). Additionally, it would be helpful to note when a section 402 permit may
be required for gullies, rills and non-wetland swales.

Finally, it appears that the agency has slightly hedged on the statement that gullies, rills,
and non-wetland swales are not “waters of the United States.” While we are confident
that we and our members can recognize gullies, rills and non-wetland swales, we have
learned that the agencies will still want jurisdictional determinations in many cases to
determine whether the exemption is met. It would appear that the concern here is much
like that for ditches. If the agency is looking to regulate something that is perennial in
nature, that should be stated. It is inaccurate and misleading to claim that gullies, rills and
non-wetland swales are exempt while at the same time intending to perform delineations
to make sure they meet whatever internal policies the agencies may have. (p. 4)

Agency Response:  Gullies, rills, and swales that do not meet the definition of
tributary are not jurisdictional, regardless of their status as a connection to
downstream waters. Please see Section 12.3, 402 — NPDES in the Implementation
Issues Compendium, regarding additional information on the NPDES program. See
summary response 7.3.7 above for discussion of gullies, rills, and swales.

Southpace Properties, Inc. (Doc. #6989.1)

7.417 The proposed approach stands to cause chaos in the field resulting in confusion and delay
as regulators struggle to distinguish between jurisdictional ephemeral drainages and
unregulated gullies, rills, and non-wetland swales. Indeed, if these features are so similar,
why are erosional features categorically excluded and ephemeral drainages are
categorically jurisdictional? The agencies should exclude ephemeral drainages from
jurisdiction as well as erosional features like gullies, rills, and non-wetland swales. (p. 2)

Agency Response: The rule provides greater clarity regarding which waters are
subject to CWA jurisdiction, reducing the instances in which permitting authorities
are required to make jurisdictional determinations on a case-specific basis. See
summary response 7.3.7 above for discussion of gullies and rills and summary
response 8.1.1 for discussion of the relevance of flow regime for the definition of
tributary.
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Kerr Environmental Services Corp. (Doc. #7937.1)

7.418 4. 328.3(b)(5)(vii) Gullies and rills and non-wetland swales. The rationale for gullies,
rills and swales not being waters of the United States should be that they, like ditches,
when located wholly in uplands and drain only uplands are not jurisdictional as long as
they have less than perennial flow. As such, the explanation at (b)(5)(vii) should drop the
reference to non-wetland swales as follows:

"Gullies and rills and swales"

Man-made swales wholly in uplands, and draining only uplands, are constructed to
concentrate and convey stormwater drainage. There is no distinct "design standard” for
swales compared to "ditches™ and the terminology/differences between swale and ditch
are simply subjective terms. Swales can, in Coastal Plain, Piedmont and even
mountain/bedrock environments, accumulate fine materials (clay and silts), which will
inhibit infiltration, allowing hydrophytic vegetation to predominate and even allow
marginal hydric soils to begin to form. They also allow additional infiltration and can
assist in recharging the groundwater table, and are thus a credible part of the "green
infrastructure™ approach to improving water quality. Such a condition should not, by
definition, cause the United States government to consider such swales to be waters of
the United States. This would both be inconsistent with the approach of the USACE since
1986 with regards to wetlands (November 13, 1986 preamble for 328.3, page 41217), and
inconsistent with USACE/USEPA guidance issued for compliance with the Rapanos
decision. For these reasons the wording of this item needs to be revised accordingly.

Rills and gullies are by definition erosional features that convey runoff, and thus when
entirely in uplands should not be considered waters of the United States. (p. 4)

Agency Response: See summary response 7.3.7 above.

NAIOP Commercial Real Estate Development Association (Doc. #14621)
7.419 6. 8328.3(b)(5)(vii). Arid Ephemeral Streams.

It is unclear whether EPA intends to regulate ephemeral streams such as arroyos as
“tributaries”.**® If arroyos are considered tributaries, this would be a dramatic increase in
regulatory jurisdiction and a burden on landowners, especially in the arid West. These
arid ephemeral streams typically carry stormwater only during seasonal, and in some
cases rare, rain events. The truth is that water flows downhill and water in the arid West
has been carving the landscape for centuries.

We think the more reasonable and justifiable approach is, as a matter of policy, not to
regulate arid ephemeral streams. However, exceptions to this policy would make sense.
EPA might determine that a particular ephemeral stream should be opted in because (a) it
has been proven to flow, at X rate (i.e., that is more than de minimus), into a regulated
water, for Y number of hours (e.g., 240), for Z number of years (e.g., 5 consecutive),
based on historic flow, or (b) the Corps has made a case-by-case determination under the
significant nexus criteria.

8 EPA’s Q&A #6 did not answer this concern.
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7.420 Given the lack of justification for treating ephemeral streams differently than
gullies and rills, which function similarly in conveying water in response to rainfall
events, we recommend that you replace:

“(vii) Gullies and rills and non-wetland swales” with:

(vii) Gullies, rills, non-wetland swales and arid ephemeral streams such as
arroyos. (p. 4-5)

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills and swales and summary response 8.1.1 for discussion of historic and final rule
coverage of ephemeral streams.

Vulcan Materials Company (Doc. #14642)

7.421 Categorically, exempt ephemeral waters from jurisdictional coverage and establish
reasonable minimum flow characteristics for a water to be considered subject to CWA
jurisdiction. (p. 4)

Agency Response: See Technical Support Document section VII and summary
response 8.1.1.

Newmont Mining Corporation (Doc. #13596)

7.422 4. Exclusion for Swales, Rills, and Gullies

The Agencies’ Proposal would exclude from the definition of jurisdictional waters all
“[g]ullies and rills and non-wetland swales.” See, e.g., paragraph (b)(5)(vii) at 79 Fed.
Reg. 22263. While we applaud the Agencies for including this provision in the Proposal,
we find it puzzling that the Agencies did not also exclude ephemeral drainages. The flow
in ephemeral drainages, as is the case with the flow in gullies, rills, and swales, is entirely
precipitation-based — either snowmelt or rainfall. No groundwater by definition infiltrates
ephemeral drainages. The amount and duration of flow in ephemeral drainages, when
located in the arid/semi-arid West, will typically be comparable to that in gullies, rills,
and swales — that is, there will typically be no flow, or at most a few hours of flow every
year. Moreover, the chances that the flows in such drainages will reach, by surface or
shallow subsurface hydrological connection, a tributary network to a TNW is the same as
rills, gullies, and swales: in the arid and semi-arid West, the chances are slim to none. Yet
somehow ephemeral drainages are per se jurisdictional if one drop of water ever reaches
a tributary network, while rills, gullies, and swales are categorically excluded. This
distinction makes no sense. Where channels or drainages contain only precipitation
runoff, and are located in areas of the country where evaporation exceeds precipitation,
then the channels should not be deemed jurisdictional waters. The reason is simple: they
cannot be deemed capable of, much less actually, having a significant effect on the
chemical, physical, or biological integrity of a TNW. (p. 37-38)

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills and swales and summary response 8.1.1 for discussion of historic and final rule
coverage of ephemeral streams.

7.423 6. Suggested Changes to the Proposal
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As discussed above, the Agencies need to amend the Proposal to make plain that
ephemeral and intermittent drainages that do not constitute “tributaries” are per se non-
jurisdictional. Specifically, the Agencies should modify the Proposal to conform to their
stated understanding and amend Subsection (b) to incorporate a new categorical
exclusion for: “Ephemeral and intermittent drainages and streams that are not tributaries.”

In addition, any final rule should also categorically exempt from jurisdictional water
status all ephemeral drainages and intermittent streams that are located in areas where
annual evaporation exceeds annual precipitation and that do not contribute flow via a
confined surface hydrology to a TNW or tributary system of a TNW at least in some
regular fashion, e.g., three weeks per year averaged over 10 years. No such drainages can
be deemed to significantly affect a TNW. This can be accomplished by incorporating a
new categorical exception in subsection (b) of the Proposal for “Ephemeral and
intermittent drainages and streams that: (1) are located in areas where the annual
evaporation rate exceeds the precipitation rate; and (2) contribute flow to a water
identified in paragraphs (a)(1) through (a)(4) of this section for less than three weeks per
year averaged over ten years.” (p. 37-36)

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills and swales and summary response 8.1.1 for discussion of historic and final rule
coverage of ephemeral streams.

Corporate Communications and Sustainability, Domtar Corporation (Doc. #15228)

7.424 Proposed Exemption for Gullies, Rills, and Non-wetland Swales

The proposed rule includes an exemption for “gullies and rills and non-wetland swales”
((122.2)(b)(5)(vii)). The proposed rule does not define “gully,” “rill,” or “swale,” but the
preamble talks in terms of lacking features such as an Ordinary High Water Mark
(OHWM) and distinct bed and banks. See 79 Fed. Reg. at 22218-19. That explanation
must be included in the regulation itself. In addition, the agencies’ statement (79 Fed.
Reg. at 22219) that a gully or swale may, even if exempt, provide a hydrological
connection between a wetland and a tributary of a navigable water, so as to make the
wetland subject to CWA jurisdiction, should only apply if there is a very short distance
between the wetland and the navigable water. Otherwise, the effect of the wetland on the
navigable water through the gully or swale is just too theoretical for the basis of CWA
jurisdiction. (p. 12-13)

Agency Response: See Technical Support Document sections Il and IX and
summary response 7.3.7 above.

Alameda County Cattlewomen (Doc. #8674)

7.425 The gullies and rills exclusion is not adequately defined for livestock producers to
determine the type of features on their properties, or to determine whether those features
are jurisdiction or not excluded. The agencies specifically asked for comments on “how
they could provide greater clarity on how to distinguish between erosional features such
as gullies, which are excluded from jurisdiction, and ephemeral tributaries, which are
categorically jurisdictional. While ACCW generally agree that gullies and rills are the
types of features that are far beyond the jurisdiction of the CWA and therefore the
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agencies should make clear they are not “waters of the U.S.,” the agencies should include
in the exclusion water features that have a bed and bank and in which water flows only
briefly during and following a period of rainfall in the immediate locality. The inclusion
of the features would do exactly what the agencies requested. If landowners cannot
distinguish these features than they should all be treated the same way, and because they
do not meet the standard articulated by Justice Scalia in Rapanos, they should be
excluded.?*

The addition of these ephemeral features (those that only hold water during and
immediately following a rainfall event) would alleviate much of the confusion and anger
the agriculture community has with the proposed rule. The exclusion of more features
under the “gullies” definition would allow the agencies to focus on those features that
more clearly have a significant nexus to larger bodies of water. It would provide clarity to
the livestock industry that producers’ dry washes and dry ditches are clearly not
jurisdiction, without being dependent on the definition or an analysis of “uplands.” And it
would allow the agencies to focus their resources on those bodies of water that have a
better chance of having a significant nexus with larger downstream waters. (p. 23-24)

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills and swales and summary response 8.1.1 for discussion of historic and final rule
coverage of ephemeral streams.

Hancock County Farm Bureau, Indiana (Doc. #11980)

7.426 We are also concerned that gullies, rills and non-wetland swales will be considered
regulated features even though they are generally deemed to be exempt in the rule. First,
we understand that those features have generally been exempt when they are within
fields. Those exact same features have been regulated in construction projects, such as
when roads are built or repaired. It is also our understanding that the agencies may still
conduct on-site reviews of some gullies, rills and non-wetland swales to determine
whether they may be declared to actually be a tributary and not an exempt feature or to
review the amount of flow they may carry. (p. 2)

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills and swales and summary response 8.1.1 for discussion of ephemeral streams.

Bayless and Berkalew Co. (Doc. #12967)

7.427 The ambiguous wording of the rule is ripe for litigation as left to the interpretation of
agency enforcement and environmental litigants... In section 328.3 (5) (vi) and (vii)
gullies, rills and shallow subsurface connections are exempt, however on page 22210 of
the proposed rule it states that “confined surface connections that provide a discrete
pathway for water to be exchanged between the potentially adjacent wetland or water
and an (a) (1) through (a) (5) water present the clearest evidence of a hydrologic
connection... examples of confined surface water hydrologic connections that
demonstrate adjacency are swales, gullies, and rills.” The proposal states that it can be

9 supra Note 21. [San Franscisco Baykeeper v. Cargill Salt Division, 418 F.3d 700, 707 (9th Cir. 2007).]
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hard to tell the difference between an erosional feature and an “ephemeral stream”, which
is regulated (79 Fed. Reg. 22209). (p. 4)

Agency Response: See summary response 7.3.7 above.

Indiana Farm Bureau, Inc. (Doc. #14124)
7.428 EXCLUSION FOR GULLIES, RILLS, AND NON-WETLAND SWALES

The exemption for “gullies, rills and non-wetland swales” is also one which may have
little effect in removing features from jurisdiction. We have been made aware of several
instances over the years in which the agencies claimed jurisdiction over gullies. Based
upon our inquiries on this particular exception, we are extremely concerned that the
agencies will still seek to review gullies, rills and non-wetland swales to determine
whether they are “gullies” or something else that the agencies want to regulate. While we
are asked to trust the agencies in the statements that these features are excluded and that
the scope of jurisdiction is consistent with the limited jurisdiction acknowledged by the
U.S. Supreme Court, history has shown that there is intent to regulate these features as
something other than “gullies, rills and non-wetland swales.”

The use of “gullies, rills and non-wetland swales” as required connections for adjacent
waters also raise questions about whether any limits will be placed on those features. As
excluded features, there would be no requirement to obtain a permit to do anything to or
within the feature, such as filling in a gully or moving a non-wetland swale. However,
there is serious concern that efforts will be made by either the agencies or environmental
groups to limit the ability of someone to remove a feature which also provides the
requisite connection for an “adjacent water” to be jurisdictional. If the feature is removed,
the jurisdictional nature of the “adjacent water” would be removed. The “other water”
would now be an isolated feature and subject solely to state law, not federal. Our
members are skeptical that the agencies will concede that they no longer have
jurisdiction. (p. 5)

Agency Response:  Gullies, rills, and swales that do not meet the definition of the
tributary are not jurisdictional, regardless of their status as a connection to
downstream waters. See summary response 7.3.7 above.

Kansas Agriculture Alliance (Doc. #14424)

7.429 Again, the terms gullies and rills are completely undefined in the functional part of the
rule and provide no certainty to the regulated community as to how to apply the terms.
The term “gully” is defined by Merriam Webster dictionary as: “[A] trench which was
originally worn in the earth by running water and through which water often runs after
rains.”*" On its face the term seems to imply that a gully could be an ephemeral stream,
but this cannot be verified as the term is not defined. The agencies have further muddied
the water by stating that gullies “are younger than streams in geologic age . . . 22 This
puts landowners in the awkward position of determining a feature’s age. In addition,

0 Merriam Webster Online Dictionary, available at http://www.merriam-webster.com/dictionary/gully (last visited
Nov. 7, 2014).
»1 79 Fed. Reg. at 22218.
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because the agencies’ age restraint only appears in the preamble it does not have the
effect of law.

Rills are also undefined in the functional part of the rule. While the agencies state that
rills are “formed by overland water flows eroding the soil surface during a rain” and are
“less permanent on the landscape,” the definition would not have the force of law
because it exists in the preamble.?*® The introduction of a permanency component to
define rills will make it difficult for a landowner to distinguish a rill, from a gully, from a
ditch, or from an ephemeral stream. (p. 7-8)

Agency Response: See summary response 7.3.7 above.

LeValley Ranch, LTD (Doc. #14540)

7.430 The gullies and rills exclusion is not adequately defined for livestock producers to
determine the type of features on their properties, or to determine whether those features
are jurisdiction or not excluded. (p. 7)

Agency Response: See summary response 7.3.7 above.

Colorado Cattlemen’s Association (Doc. #15068)

7.431 The gullies and rills exclusion is not adequately defined for livestock producers to
determine the type of features on their properties, or to determine whether those features
are jurisdiction or not excluded. While CCA generally agrees that gullies and rills are the
types of features that are far beyond the jurisdiction of the CWA and therefore the
agencies should make clear they are not "waters of the U.S.," the agencies should include
in the exclusion water features that have a bed and bank and in which water flows only
briefly during and following a period of rainfall in the immediate locality. (p. 7)

Agency Response: See summary response 7.3.7 above.

North Carolina Farm Bureau Federation (Doc. #15078)

7.432 ...There is an exclusion for non-wetland swales, but no exclusion for grassed waterways.
There should be an exclusion for grassed waterways which are essentially manmade
swales. These should not be considered streams or tributaries or any other type of
jurisdictional water, and should be automatically excluded from jurisdiction in the same
manner as swales. (p. 16)

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills and swales and summary response 8.1.1 for discussion of historic and final rule
coverage of ephemeral streams.

Weyverhaeuser Company (Doc. #15392)

7.433 E. The Exclusion for Erosional Features Should be Expanded

252 Id
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The proposed rule categorically excludes several erosional features (gullies, rills, and
non-wetland swales) from the definition of “waters of United States,” and
Weyerhaeuser agrees that these features should remain non-jurisdictional. The Agencies
should extend the exclusion to cover ephemeral drainages on the same grounds. Even the
Agencies seem to acknowledge the similarities between these features and the difficulty
in distinguishing between excluded erosional features and jurisdictional tributaries. Yet,
the Agencies are unable to articulate a meaningful justification for the differential
treatment apart from noting the absence of an ordinary high water mark in the excluded
features.”* But the ordinary high water mark concept is not a reliable basis for
distinguishing between jurisdictional and non-jurisdictional features. (p. 12)

Agency Response: See summary response 7.3.7 above for discussion of gullies,
rills and swales, summary response 8.1.1 for discussion of historic and final rule
coverage of ephemeral streams, and summary response 8.1.2 for discussion of the
use of OHWM.

Charlotte-Mecklenburg Storm Water Services (Doc. #3431)

7.434 5. This comment pertains to Section 328.3 Definitions, (b)(5)(vii), Federal Register page
22263. The difference between a “gully” and a “ditch” is not clear. CMSWS
recommends defining gullies, rills, and non-wetland swales. (p. 2)

Agency Response: See summary response 7.3.7 above.

Duke Energy (Doc. #13029)

7.435 d. Ephemeral Streams Should be Excluded from Jurisdiction the Same as Erosional
Features

Duke Energy is encouraged that the agencies have determined that erosional features
would be excluded from jurisdiction. However, there is still a significant debate over how
these features, such as gullies and rills, are any different than ephemeral drainages or
tributaries, which would be classified categorically jurisdictional as tributaries.
According the preamble: “Gullies are relatively deep channels that are ordinarily formed
on valley sides and floors where no channel previously existed.” “Rills are formed by
overland water flows eroding the soil surface during rain storms.”?*® Both of these are
erosional features that only carry water when it rains, which is also true of ephemeral
streams. While the proposed rule does not define an ephemeral stream, EPA’s
Connectivity Report defines it as: “A stream or river that flows briefly in direct response
to precipitation; these channels are above the water table at all times.”*° Likewise, non-
wetland swales, that mainly carry water during rainstorms or snowmelt, are difficult to
distinguish from ephemeral streams.

%379 Fed. Reg. at 22,263.
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