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FOREWORD

On October 30, 2009, EPA published the Mandatory Greenhouse Gas Reporting Rule for
requiring data reporting regarding greenhouse gas emissions from a broad range of industry
sectors (74 FR 56260). Under 40 CFR part 98 and its subsequent amendments (hereinafter
referred to as “Part 98”), EPA will require reporting of data from certain facilities and suppliers
above specified thresholds. The data to be reported include information on GHG emissions and
GHGs supplied, including information necessary to characterize, quantify, and verify the GHG
emissions and GHGs supplied data. In the preamble to Part 98, we stated, “Through a notice and
comment process, we will establish those data elements that are ‘emissions data’ and therefore
[under CAA section 114(c)] will not be afforded the protections of CBI. As part of that exercise,
in response to requests provided in comments, we may identify classes of information that are
not emissions data, and are CBI” (74 FR 56287, October 30, 2009).

On July 7, 2010, EPA proposed confidentiality determinations for Part 98 data elements
and proposed amending EPA’s regulation for handling confidential business information to add
specific procedures for the treatment of Part 98 data (75 FR 39094; hereinafter referred to as the
“July 7, 2010 CBI proposal”). These proposed amendments to 40 CFR part 2 would allow EPA
to release Part 98 data that are determined to be emission data or non-CBI upon finalizing the
confidentiality status of these data. The amendments also set forth procedures for treatment of
information in Part 98 determined to be CBI. The proposed procedures are similar to or
consistent with the existing 40 CFR part 2 procedures.

The July 7, 2010 CBI proposal proposed confidentiality statuses for the data elements for
subparts that were included in the 2009 final Part 98 rule (see 74 FR 56260, October 30, 2009);
four subparts finalized in July 2010 (see 75 FR 39736, July 12, 2010); and seven new subparts
that had been proposed but not yet finalized as of July 2010 (see 75 FR 18576, 75 FR 18608, and
75 FR 18652, April 12, 2010). The July 7, 2010 CBI proposal also covered proposed changes to
the reporting requirements for some of the 2009 final Part 98 subparts. These changes were
proposed in two separate rulemakings (see 75 FR 18455, April, 12, 2010; and 75 FR 33950, June
15, 2010).

On August 11, 2010, EPA published a proposed amendment to Part 98 to change the
description of some reported data elements and require reporting of some new data elements (75
FR 48744; hereinafter referred to as the “August 11, 2010 revisions proposal”). EPA
concurrently issued a supplemental CBI proposal that proposed confidentiality determinations
for the new and revised data elements included in the August 11, 2010 revisions proposal (75 FR
43889, July 27, 2010; hereinafter referred to as the “July 27, 2010 supplemental CBI proposal”).

As described in detail in the CBI proposals identified above, EPA grouped Part 98 data
into 22 data categories (11 direct emitter data categories and 11 supplier data categories), with
each of the categories containing data elements that are similar in type or characteristics. EPA
then proposed confidentiality determinations for each category, with a few exceptions that are
not relevant to today’s action. Consistent with EPA’s long-standing interpretation, EPA
proposed that data elements in the inputs to emission equations data category meet the definition



of emission data under 40 CFR 2.301(a)(2)(1) and therefore, under CAA section 114(c), could
not be held as confidential once they were reported to EPA.

EPA received numerous public comments on the July 7, 2010 CBI proposal and the July
27, 2010 supplemental CBI proposal. EPA received comments that raised concerns regarding
the public availability of data in the inputs to emission equations category. EPA determined that
these concerns warranted an in-depth evaluation of the potential impact from the release of
inputs to emission equations, as well as collection and review of additional information, that
could not be completed before the March 31, 2011 reporting deadline.

In the proposal to this final rulemaking (75 FR 81350, December 27, 2010, hereinafter
referred to as the “December 27, 2010 deferral proposal”), EPA proposed to defer the reporting
of inputs to equations until March 31, 2014, to afford additional time to complete this evaluation
and take appropriate final actions regarding inputs to equations before these data elements are
reported to EPA and potentially become subject to release. The deferral proposal concerned only
reporting of inputs to emission equations for direct emitters and did not affect any other
requirements of Part 98.

Concurrent with that notice, EPA promulgated an interim final rule (75 FR 81338,
December 27, 2010) that deferred the initial March 31, 2011 reporting date for inputs to emission
equations to August 31, 2011, to give EPA time to promulgate this deferral through notice and
comment.

EPA concurrently published a call for information, entitled “Information on Inputs to
Emission Equations under the Mandatory Reporting of Greenhouse Gases Rule” (75 FR 81366,
December 27, 2010; hereinafter referred to as the “call for information’), to collect additional
information to assist EPA with the evaluation of the data elements being deferred. In the call for
information, we requested comment on whether each data element used as an input to an
emission equation for direct emitters was likely to cause substantial competitive harm if made
publicly available; whether and where it was already publicly available; and, if public
availability of a given input was likely to cause substantial competitive harm, suggestions of
alternate calculation methodologies and/or verification approaches. A later Federal Register
notice extended the deadline for reporting of all 2010 reporting year data until September 30,
2011 (76 FR 14812, March 18, 2011). This included those data whose reporting deadline had
previously been deferred until August 31, 2011, in the interim final rule.

Based on the July 7, 2010 CBI proposal, July 27 supplemental CBI proposal, and
comments thereto, EPA promulgated confidentiality determinations for certain data elements
required to be reported under Part 98 and finalized amendments to the Special Rules Governing
Certain Information Obtained Under the Clean Air Act, which authorizes EPA to release or
withhold as confidential reported data according to the confidentiality determinations for such
data without taking further procedural steps (76 FR 30782, May 26, 2011, hereinafter referred to
as the “May 26, 2011 Final CBI Rule”). That notice addressed reporting of data elements in 34
subparts that were determined not to be inputs to emission equations and therefore were not
proposed to have their reporting deadline deferred. That rule did not make confidentiality
determinations for eight subparts for which reporting requirements were finalized after
publication of the July 7, 2010 CBI proposal and July 27, 2010 supplemental CBI proposal. As
explained in Section II.A.3 of the preamble to the May 26, 2011 Final CBI Rule, EPA will
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address the confidentiality of the data elements in those eight subparts in a separate action. That
rule also did not address data elements used as inputs to emission equations. That rule also did
not address data elements used as inputs to emission equations, which are addressed in today’s
final deferral rule.

This document contains excerpts, arranged by subject, from comments made to the
docket for the December 27, 2010 deferral proposal (EPA-HQ-OAR-2010-0929) and provides
EPA’s responses to these comments. This document also includes excerpts from comments
submitted to the docket for the concurrent call for information (EPA-HQ-OAR-2010-0964),
which was incorporated by reference into the deferral docket in a memorandum to the deferral
docket, “Incorporation by Reference of EPA-HQ-OAR-2009-0924 and EPA-HQ-OAR-2010-
0964” (docket control number EPA-HQ-OAR-2010-0929-0002). EPA incorporated the call for
information docket into the docket for this action and is including comments submitted in
response to the call for information in this document as we believe those comments help to
inform the length of time needed to evaluate inputs to emission equations and, as appropriate,
consider additional calculation and verification approaches, a process described in the preamble
to the final deferral rule and a memorandum to the deferral docket, “Process for Evaluating and
Potentially Amending Part 98 Inputs to Emission Equations.” In finalizing the deferral rule,
EPA is not responding to or otherwise considering comments submitted in response to the call
for information for any other purpose. We defer assessing comments relating to the
confidentiality status of any inputs to emission equations or suggesting alternate calculation or
verification approaches to action on the inputs evaluation process mentioned above. Though
EPA also incorporated docket EPA-HQ-OAR-2009-0924 (the docket for the July 7, 2010 CBI
proposal, July 27, 2010 supplemental CBI proposal, and May 26, 2011 final CBI rule) into the
deferral docket in the memorandum mentioned above, we are not including comments submitted
to that docket in this document (except those which a commenter specifically incorporated in
comments submitted to the deferral or call for information docket and to which we had
previously deferred responding) because they were addressed in the Response to Comments for
the May 26, 2011 final CBI rule (DCN EPA-HQ-OAR-2009-0924-0083, available on our
website at http://www.epa.gov/climatechange/emissions/CBI.html.)

During the 70-day public comment period, EPA received over 50 comment letters in
response to the deferral proposal and call for information. This document provides EPA’s
responses to public comments received in response to the deferral proposal and call for
information that are within the scope of these notices. Additional comments were received that
are outside the scope of these notices. This document provides the verbatim text of each
comment extracted from the original comment letters unless otherwise noted. For each comment
excerpt, the name and affiliation of the commenter, the document control number (DCN)
assigned to the comment letter, and the number of the comment excerpt are provided.

Copies of all comment letters submitted are available at the EPA Docket Center Public Reading
Room or electronically through http://www.regulations.gov by searching dockets EPA-HQ-
OAR-2010-0929 and EPA-HQ-OAR-2010-0964.
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The primary contact regarding questions or comments on this document is:

Jessica Gordon (202) 343-9444
U.S. Environmental Protection Agency
Office of Atmospheric Programs
Climate Change Division

Mail Code 6207-J

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

For technical information, contact the Greenhouse Gas Reporting Rule Hotline at:
http://www.epa.gov/climatechange/emissions/ghgrule contactus.html.
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1.0 GENERAL COMMENTS ON THE DEFERRAL

1.1 Support Deferral

Commenter Name: Paul Noe, Vice President and Robert Glowinski, President
Commenter Affiliation: American Forest & Paper Association (AF&PA) American Wood
Council (AWC)

Document Control Number: EPA-HQ-OAR-2010-0929-0021.1

Comment Excerpt Number: 1

Comment: AF&PA is fully supportive of EPA’s proposal to defer reporting of specific data
elements that are used to develop calculations of GHG emissions as EPA proposes. We agree
that EPA should take the time to collect, analyze, and fully address the information requested in
the separate Call for Information (75 Federal Register 81366), to which AF&PA and AWC is
submitting comments under separate cover. It is fully appropriate that EPA should take until
March 2014 to accomplish this effort.

Response: EPA thanks the commenter for their input. Today’s action provides EPA time
needed to fully evaluate whether and the extent to which potential competitive harm may result if
any of the inputs to equations are made publicly available and to take further action if necessary.
In today’s final rule, EPA is requiring reporting of some inputs to equations for calendar years
2010 and 2011 by March 31, 2013, a year sooner than proposed. These data elements are those
for which EPA either is further along or able to proceed more quickly in the evaluation process.
However, for the remaining inputs, EPA either is less far along or the evaluation processes are
more time-consuming. EPA is therefore deferring the reporting deadline for these inputs for
calendar years 2010 through 2013 to March 31, 2015. For the list of deferred inputs to emission
equations and the reporting deadline for each input, please see 40 CFR part 98, subpart A, Tables
A-6 and A-7.

Commenter Name: Robert D. Bessette, President

Commenter Affiliation: Council of Industrial Boiler Owners (CIBO)
Document Control Number: EPA-HQ-OAR-2010-0929-0023.1
Comment Excerpt Number: 1

Comment: CIBO supports EPA's proposal to defer the requirement to report inputs to emission
equations for calendar years through 2012 until March 31, 2014.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Charles D. Johnson, Vice President, Environment Health & Safety
Commenter Affiliation: The Aluminum Association, Inc.



Document Control Number: EPA-HQ-OAR-2010-0929-0025.1
Comment Excerpt Number: 1

Comment: The Aluminum Association supports the deferral of direct emitter reporting until
March 31, 2014, so that confidential business information (CBI) concerns raised by multiple
commenters can be adequately addressed.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Jay M. Dietrich, P.E., CEA Program Manager: Climate Stewardship,
Senior Technical Staff Member

Commenter Affiliation: IBM

Document Control Number: EPA-HQ-OAR-2010-0929-0031

Comment Excerpt Number: 1

Comment: IBM supports the EPA proposal to defer until March 31, 2014, the requirement to
report inputs to emission equations for calendar years through 2012. per the requirements
promulgated under 40 CFR Part 98 Mandatory Reporting of Greenhouse Gases: Additional
Sources of Fluorinated GHGs; Final Rule.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Jay M. Dietrich, P.E., CEA Program Manager: Climate Stewardship,
Senior Technical Staff Member

Commenter Affiliation: IBM

Document Control Number: EPA-HQ-OAR-2010-0929-0031

Comment Excerpt Number: 4

Comment: IBM is supportive of reporting GHG emissions associated with its operations - it has
reported this data publically for its operations, in an aggregated form by country and gas type,
since the 1990's. The proposed deferral of the reporting inputs to emissions equations is one
important step of many that EPA is taking to enhance the final rule and ensure it is workable
while meeting EPA's objective of improving the accuracy of GHG emissions reporting.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Angus E. Crane, Executive Vice President, General Counsel
Commenter Affiliation: North American Insulation Manufacturers Association (NAIMA)



Document Control Number: EPA-HQ-OAR-2010-0929-0033.1
Comment Excerpt Number: 7

Comment: NAIMA and its members strongly support EPA’s Proposal "to defer direct emitter
reporting of inputs to emission equations for calendar years through 2012 until March 31, 2014."

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Lorraine Gersham

Commenter Affiliation: American Chemistry Council
Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 6

Comment: We strongly support EPA’s review of its proposal for the treatment of CBI in the
Mandatory Reporting Rule for greenhouse gas emissions.

ACC has been very concerned about how EPA will treat CBI and we continue to be concerned
due to none of the July 2010 proposals being finalized at this point. Because EPA proposed its
rule only after finalizing the Mandatory Reporting Rule, we were not able to fully consider
possible alternative reporting options that might have protected more sensitive information of
CBI. We welcome EPA’s decision to defer the reporting of inputs to emissions equations and its
call for information to afford all stakeholders the necessary time to fully evaluate how these
inputs and other sensitive data should be treated.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Karin Ritter

Commenter Affiliation: American Petroleum Institute
Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 8

Comment: API and its member companies welcome the EPA’s interim final rule to defer until
August 31, 2011 the reporting deadline for calendar year 2010 data elements that are “inputs to
emission equations.” API also welcomes EPA’s proposed rule that would further defer the
reporting deadline for designated data elements until March 31%, 2014 allowing time to address
important issues related to the reporting of confidential business information.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.




Commenter Name: Charles D. Johnson, Vice President, Environment Health & Safety
Commenter Affiliation: The Aluminum Association, Inc.

Document Control Number: EPA-HQ-OAR-2010-0929-0025.1

Comment Excerpt Number: 2A

Comment: The Agencies determination that CBI issues must be addressed prior to initiating
production related reporting requirements is sound, and we support that determination.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Robert D. Bessette, President

Commenter Affiliation: Council of Industrial Boiler Owners (CIBO)
Document Control Number: EPA-HQ-OAR-2010-0929-0023.1
Comment Excerpt Number: 2

Comment: CIBO supports EPA's decision to propose providing the broadest form of protection
possible for this data while it gathers more information to understand the harms that may befall
entities if this data were made public. EPA made an appropriate decision to propose not making
entities report this data until 2014.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific
Commenter Affiliation: American Petroleum Institute (API) et al.
Document Control Number: EPA-HQ-OAR-2010-0929-0019.1
Comment Excerpt Number: 1

Comment: EPA has proposed to defer the reporting deadline for a subset of data elements in the
“inputs to emission equations” category until March 31, 2014, to provide it sufficient time to
consider comments on the confidentiality determinations for certain data elements. See 75 Fed.
Reg. 81350 (Dec. 27, 2010). The Associations strongly support this proposed deferral but request
that EPA clarify that the deferral includes all data elements in this category.

Response: In the July 7, 2010 CBI proposal, EPA defined the data elements in the Inputs to
Emission Equations category as data elements that are ‘‘inputs to equations specified in Part 98
for calculating emissions to be reported by direct emitters . . . and are used by the reporting direct
emitting sources to calculate their annual GHG emission under Part 98" (75 FR 39094 July 7,
2010). However, in preparing the interim final and proposed deferral notices, EPA noted that
the July 2010 CBI proposals inadvertently included in the Inputs to Equations category 69 data
elements that are information related to emissions calculations but are not the actual inputs
specified in any Part 98 emission calculation. For example, a subpart may require that reporters
complete a particular calculation for each unit across a facility. In this circumstance, a reporter
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would gather necessary data and complete the calculation for each unit. Although Part 98
specifies that reporters must complete the calculation for each unit, the actual number of units
would not be an input to the emission equation based on our description of the Inputs to
Equations category. Some of the data elements were moved out of the Inputs to Equations
category in the interim final and proposed deferral notices and ultimately in the May 26, 2011
Final CBI rule (76 FR 30782) because after further consideration, we determined the frequency
of measurement that is prescribed in the ‘‘Calculating GHG emissions’’ sections differs from
that of the data element that is reported. For example, in Equation Y-1a in 98.253(b)(1)(ii)(a),
“CCp’’, the average carbon content of the flare gas combusted,’’ is required to be monitored
either daily or weekly. The daily or weekly carbon content of the flare gas combusted, however,
is not required to be reported. Instead, pursuant to 98.256(e)(6), the ‘‘annual average carbon
content of the flare gas’’ is required to be reported. Therefore, the carbon content is required to
be measured and used to calculate emissions at a higher frequency than that which is required to
be reported. As a result, the reporting element is an average of the actual values that are used to
calculate the emissions, and is not actually used to calculate emissions. In cases such as these, we
have determined that the reporting elements are not inputs to equations.

For the list of the 69 data elements that were reassigned to other data categories, please see
Appendix C of the memorandum “Final Data Category Assignments and Confidentiality
Determinations for Part 98 Reporting Elements” (available in Docket EPA-HQ-OAR-2009-0924
and on EPA’s Web site (see http.//www.epa.gov/climatechange/emissions/CBI.html). For the
list of inputs and the reporting deadline for each input, please see 40 CFR part 98, subpart A,
Tables A-6 and A-7.

Commenter Name: Leslie Sue Ritts, Counsel

Commenter Affiliation: National Environmental Development Association's Clean Air Project
(NEDA/CAP)

Document Control Number: EPA-HQ-OAR-2010-0964-0017.1

Comment Excerpt Number: 1

Comment: Comment: NEDA/CAP supports EPA’s decision to defer the collection of
sensitive emission inputs that would otherwise be reported this year, but for the December 27,
2010 and recent March 2011 deferments.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Robert A. Reich, P.E., Manager, Global Environmental Stewardship,
DuPont Safety, Health & Environment and Sustainable Growth Center

Commenter Affiliation: The Dupont Company

Document Control Number: EPA-HQ-OAR-2010-0929-0026.1

Comment Excerpt Number: 5


http://www.epa.gov/climatechange/emissions/CBI.html

Comment: DuPont strongly supports the subject proposal to defer the requirement to report
inputs to emission equations for calendar years through 2012 until March 31, 2014. We believe
that it is crucial that EPA takes the time needed to review the additional information that will be
submitted in response to its Call for Information (75 Federal Register 81366- 81368, December
27, 2010), to which we responded in a separate letter today, before requiring the submittal of any
data that may be considered CBI.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: David Isaacs, Director, Environment, Safety and Health
Commenter Affiliation: Semiconductor Industry Association (SIA)
Document Control Number: EPA-HQ-OAR-2010-0929-0027.1

Comment Excerpt Number: 2

Comment: SIA supports EPA’s proposal to defer for three years the reporting date of data
elements that are inputs to emission equations under the Mandatory Greenhouse Gas Reporting
Rule. SIA believes that this action is necessary and appropriate to provide the Agency with
sufficient time to make the complex and important confidentiality determinations for data
elements that are inputs to emission equations for direct emitters. The proposed deferral of the
reporting inputs to emissions equations is one important step that EPA can take to enable the
development of a workable rule that meets EPA's intent to improve the accuracy of GHG
emissions reporting.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Jay M. Dietrich, P.E., CEA Program Manager: Climate Stewardship,
Senior Technical Staff Member

Commenter Affiliation: IBM

Document Control Number: EPA-HQ-OAR-2010-0929-0031

Comment Excerpt Number: 3

Comment: The extension of the due date for the reporting of the inputs to the emissions
equations is important to allow time for EPA to consider industry comments in response to the
request for information on Confidential Business Information.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.




1.2 Counter Deferral

Commenter Name: G. Graham

Commenter Affiliation: Private Citizen

Document Control Number: EPA-HQ-OAR-2010-0929-0016
Comment Excerpt Number: 1

Comment: The Clean Air Act makes clear that emission data -- including the inputs to
emissions equations -- must be released to the public. I strongly oppose industry efforts to delay
reporting of crucial greenhouse gas data until 2014, five years after Congress ordered EPA to put
the greenhouse gas reporting system in place. If polluters do not wish to use emissions equations,
they should not get special treatment. Instead, they should simply be required to directly measure
their emissions, as the reporting rule already allows.

Response: EPA thanks the commenter for their input. Today’s action does not establish the
confidentiality status of any inputs to emission equations; rather, as described in the preamble to
this action, it provides EPA time needed to fully evaluate whether and the extent to which
potential competitive harm may result if any of the inputs to equations are made publicly
available and to take further action if necessary. In the preamble to the deferral proposal, EPA
noted that the business concerns that prompted EPA’s decision to further evaluate inputs to
equations before collecting them likely apply to some but not all inputs to equations. 75 FR
81350, 81354 (December 27, 2010). However, EPA proposed to defer reporting of all inputs to
equations because EPA could not complete its evaluation of all of these data elements, including
determining which of these data elements are already publicly available, before the original
reporting deadline. 75 FR at 81355. As described more fully in the final rule preamble and in
the docket memorandum, "Process for Evaluating and Potentially Amending Part 98 Inputs to
Emission Equations," EPA’s evaluation process is extensive and contains many detailed steps.
Today’s final rule requires reporting of some inputs to equations by March 31, 2013, a year
sooner than proposed. These data elements are those for which EPA either is further along or
able to proceed more quickly in the evaluation process. However, for the remaining inputs,
EPA either is less far along or the evaluation processes are more time-consuming. EPA is
therefore deferring the reporting deadline for these inputs to March 31, 2015.

We disagree that the deferral is contrary to Congress’s instruction to EPA to create a greenhouse
gas reporting program. Title II of the 2008 Consolidated Appropriations Act (H.R. 2764; Public
Law 110-161) requires EPA to establish “mandatory reporting of greenhouse gas emissions
above appropriate thresholds in all sectors” of the U.S. economy through publication of a draft
rule within 9 months of the promulgation of the Appropriations Act and a final rule within 18
months, a task EPA accomplished in its promulgation of the Greenhouse Gas Reporting Program
under Part 98. Congress left the Agency discretion in determining the specific data to be
reported, timing of data reporting, and the methods of data calculation and verification. Today’s
action affects only the reporting deadline of the data elements identified as inputs to emission
equations, which EPA has discretion to establish. During the deferral period, reporters must
continue to report GHG emission levels and all other data required under Part 98 that are not
identified as inputs to emission equations.



We also disagree that the inclusion of direct monitoring methods in some Part 98 subparts makes
the deferral unnecessary. CEMS methods are not currently available for all GHG emission
sources. Currently, 20 of the 34 Part 98 subparts for direct emitters provide an option to use
CEMS for determining CO, emissions, while subparts for adipic acid (subpart E) and nitric acid
(subpart V) allow facilities to petition EPA for approval to use CEMS for determining N>O
emissions. CEMS for other GHGs, such as SF¢ and fluorinated GHGs, are not currently included
in Part 98. We recognize that CEMS may not be practicable at this time for all sources covered
by the reporting rule, and therefore may not be an option in all circumstances where a reporter is
concerned about the public disclosure of data they consider sensitive. As described in the
deferral proposal preamble (75 FR 81350, 81354), we also received numerous comments from
industry indicating that they were not aware that inputs to emission equations would not be
eligible for confidential treatment. Many also indicated that had they known that inputs could
not be withheld from the public by EPA, they would have installed CEMS in January 2010.
Such facilities may also not have used CEMS in 2011 and would need additional time to
purchase, install, and certify new CEMS. As described in the preamble to today’s action, this
deferral provides EPA time needed to fully evaluate whether and the extent to which potential
competitive harm may result if any of the inputs to equations are made publicly available and to
take further action if necessary.

Commenter Name: Arthur N. Marin, Executive Director

Commenter Affiliation: Northeast States for Coordinated Air Use Management (NESCAUM)
Document Control Number: EPA-HQ-OAR-2010-0929-0017.1

Comment Excerpt Number: 1

Comment: NESCAUM does not support EPA’s response to comments received on the
Mandatory GHG Reporting Rule (74 Fed. Reg. 56260) in which certain entities asserted some
data they would be required to report as inputs to emissions equations are confidential. In
response, EPA proposes to defer the reporting date for inputs to emission equations for all direct
emitters. The NESCAUM states believe this approach is too broad, and that widespread and
indiscriminate deferral of all reporting input data used in emissions equations is unwarranted.
Selective deferrals should be limited to entities with specific demonstrated confidentiality
concerns. Furthermore, sources that already report these data inputs to the National Emissions
Inventory or other federal, state, and public programs should be ineligible for deferrals.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 12



Comment: Even if EPA had legal authority to defer reporting, doing so is inequitable and
unnecessary. Companies concerned with reporting emission equation inputs can cure their own
problems without undermining the rule, because they are free to directly measure their emissions
and could have prepared to do so years ago. The public should not suffer to protect companies
with poor business judgment.

EPA proposed the reporting rule in spring 2009, 74 Fed. Reg. 16,448 (Apr. 10, 2009) and
finalized the rule that autumn, 74 Fed. Reg. 52, 260 (Oct. 30, 2009). ). Since that time it has
finalized additional elements of the rule, to address sectors initially missing from the October
20009 rule. Final Rule, 75 Fed. Reg. 39,736 (July 12, 2010) (Magnesium Production,
Underground Coal Mines, Industrial Wastewater Treatment, and Industrial Waste Landfills);
Final Rule, 75 Fed. Reg. 74,458 (Nov. 30, 2010) (Petroleum and Natural Gas Systems); Final
Rule, 75 Fed. Reg.75,060 (Dec. 1, 2010) (Injection and Geologic Sequestration of Carbon
Dioxide). During that process, industry groups generally urged EPA to avoid requiring them to
purchase and install continuous emissions monitoring systems (“CEMS”) or other direct
measurement devices, preferring to report using relatively less expensive emissions
equations-based approaches. See, e.g., 74 Fed. Reg. at 56,280. EPA dismissed objections that a
move away from direct measurement could imperil the rule’s accuracy, and followed the course
industry preferred, writing:

[T]he selected monitoring approach that combines direct measurement and facility-specific
calculations is warranted even though the rule does not contain any emissions limits or
emissions reduction requirements. EPA remains convinced that this approach strikes an
appropriate balance between data accuracy and cost. It makes use of existing data and
methodologies to the extent feasible, and avoids the cost of installing and operating CEMS
at numerous facilities.

Id. Reporting industries thus received significant regulatory relief. If they opted not to install
CEMS - and most did so — EPA would allow them to estimate their emissions with equations
instead. But, having received this relief, the polluters now push farther, to argue that they should
both be allowed to avoid direct measurement with emissions equations and render the equations
unreliable by refusing to share their measured inputs with EPA or the public. It is inequitable,
and illegal, for EPA to grant both favors.

Some reporters nonetheless told EPA that “had they known that EPA would later propose that
inputs to emission equations qualify as emission data that must be made available to the public,”
they would have “commented more critically” on the proposed rule, or installed CEMS. 75 Fed.
Reg. at 81,354. By July 2010, when EPA proposed its CBI determinations, industry commenters
complain, it was too late to install CEMS for 2010, and so they were “locked in” to reporting
emissions inputs. Id. These complaints are disingenuous in the extreme.

EPA’s determination that emissions equation inputs were “emission data” was utterly
unsurprising. As we have outlined above, these inputs are obviously “necessary to determine”
emissions, and so necessarily must be publicly disclosed. Industry could have gathered as much
from the regulations — and certainly should have so concluded based on Congress’s mandate for
a public and transparent reporting system and EPA’s many statements in the proposed and final
rules that it was driving towards maximum public disclosure. Only the very unobservant could



possibly have been startled when EPA continued in the same course it had been following since
its first draft rule. If a company has erred in this way, it is not EPA’s responsibility to fix its
problems, and such errors cannot justify violating the public’s statutory right to vital information
under section 114.

Response: We disagree with the commenter that it is inequitable and unnecessary to defer
reporting of inputs; we believe that the deferral will allow for a well-balanced consideration of
both the importance of protecting potentially sensitive data and our commitment to the GHG
Reporting Program’s transparency and accuracy. As explained in the deferral proposal, in
response to EPA’s proposed determination in the July 7, 2010 CBI proposal that inputs to
equations are emissions data (which has not been finalized), EPA received comments raising
serious concerns regarding public availability of these data elements that warrant further
evaluation before EPA collects such data. 75 FR 81350, 81354. This final action allows EPA
adequate time to fully evaluate the potential competitive harm that may result if inputs are
publicly available, and whether emissions can be calculated or verified using additional
methodologies, consistent with the transparency and accuracy goals of Part 98.

For the response to the comment that the inclusion of direct monitoring methods (CEMS) in

some Part 98 subparts makes the deferral unnecessary, please see the response to comment EPA-
HQ-OAR-2010-0929-0016, excerpt 1.

Commenter Name: Catharine A. Fitzsimmons, Chief Air Quality Bureau
Commenter Affiliation: Iowa Department of Natural Resources (DNR)
Document Control Number: EPA-HQ-OAR-2010-0929-0014.1
Comment Excerpt Number: 1

Comment: Reporting data elements in 40 CFR 98 Subpart A Table A-6 should not be further
deferred because they are fundamental to existing Clean Air Act programs. [...] The Department
is required by lowa Code 455B.152 and 455B.104 to collect GHG emissions data and submit an
annual statewide GHG inventory for the previous year to the Governor and Iowa General
Assembly by December 31. In addition, 40 CFR 51 - Air Emissions Reporting Requirements
(AERR) and its predecessor, the Consolidated Emission Reporting Rule (CERR) require State,
Local, and Tribal air agencies to report air emissions from affected sources in their jurisdictions
either annually or triennially [Emissions data from Type A sources (the largest sources) is
required to be submitted every year, while emissions data from Type B sources is reported every
three years per 40 CFR 51.30] to EPA for the National Emissions Inventory (NEI). The data
collected is summarized and published every three years by EPA on its website
[http://www.epa.gov/ttn/chief/eiinformation.html].

Knowledge of specific data elements used to calculate emissions is also crucial. The Department
requires the data elements of activity/throughput and heat input to be reported by Iowa point
sources in their criteria and hazardous air pollutant (HAP) emission inventories. The Department
also required these data elements to be reported as part of lowa’s GHG reporting requirements
for emission years 2007 — 2009. In addition, many Iowa pre-construction and New Source
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Review (NSR) permits include operating limits for which facilities must report
activity/throughput datal. . .].

Furthermore, the Department required reporting of these data elements as part of lowa’s GHG
reporting program for three years without receiving a single request that the data be held
confidential. The data is publically available and summarized in annual emissions reports posted
on the Department’s website [http://www.iowadnr.gov/air/prof/ghg/ghg.html]

Response: EPA thanks the commenter for their input. Today’s action does not establish the
confidentiality status of any inputs to emission equations; rather, as described in the preamble to
this action, it provides EPA time needed to fully evaluate whether and the extent to which
potential competitive harm may result if any of the inputs to equations are made publicly
available and to take further action if necessary. In today’s final rule, EPA is requiring reporting
of some inputs to equations by March 31, 2013, a year sooner than proposed. These data
elements are those for which EPA either is further along or able to proceed more quickly in the
evaluation process. However, for the remaining inputs, EPA either is less far along or the
evaluation processes are more time-consuming. EPA is therefore deferring the reporting
deadline for these inputs to March 31, 2015. For the list of deferred inputs to emission
equations and the reporting deadline for each input, please see 40 CFR part 98, subpart A, Tables
A-6 and A-7. EPA defers assessing this comment as it relates to the confidentiality status of any
inputs to emission equations to action on its ongoing process for evaluating inputs, as described
in the docket memorandum, "Process for Evaluating and Potentially Amending Part 98 Inputs to
Emission Equations."

Commenter Name: Craig Segall

Commenter Affiliation: Sierra Club

Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 16

Comment: What’s particularly troubling about all of this of course is that the proposed delay
arises from industry comments raising what EPA itself as only, quote, “potential problems,”
offered, quote, without, quote, “sufficient specificity.” Some members of industry are worried as
we’ve seen today about reporting’s impacts on competitiveness, but still, even in what I think
referred today, cannot really say how, certainly for the vast majority of data points identified.
These concerns should not lead EPA, therefore, to a lengthy three-year blanket hold on reporting
of these thousands of data points for at least four reasons. So I, like everyone else, have a
numbered list.

First, these late-raised concerns are not news. Listening to the testimony today, I’m reminded of
the scene in Casablanca where the police are shocked, shocked, that gambling is occurring in a
casino. Industry has known since the reporting rule was proposed almost two years ago that they
would be reporting using emissions equations, and that inputs to these equations would likely be
deemed reportable emission data as they are naturally necessary to calculating emissions. EPA’s
choice, moreover, to use equations rather than broadly to require direct measurement was
welcomed by many industries as a less expensive alternative to direct measurement. It was pretty

11


http://www.iowadnr.gov/air/prof/ghg/ghg.html

broadly hailed in fact. Having taken this deal, industry cannot now demand that they not only be
allowed to escape directly measuring its pollution, that even be given a pass in showing its work
as it completes equations-based reporting. Emissions reporting just cannot be a black box
system. Industry can choose between direct reporting and emissions equations, but it cannot
choose [inaudible] emissions equations without meaningful verification of public disclosure. If
large polluters wish otherwise, they had ample reason and chance to raise these concerns long
ago. They are not now entitled to a panicked three more years of delay in relation to rules and
results they’re familiar with at the latest in 2009.

Response: Please see the response to comment EPA-HQ-OAR-2010-0929-0016, excerpt 1.

Commenter Name: Craig Segall

Commenter Affiliation: Sierra Club

Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 20

Comment: Placing the burden of proof squarely on industry, as it has to its credit in the call for
information, EPA should conduct a thorough review of which data elements have been
compellingly shown to raise competitiveness concerns before it finalizes the deferral rule. Doing
so will almost certainly allow EPA to significantly limit the scope of the role, if it is finalized at
all.

Response: Please see the response to comment EPA-HQ-OAR-2010-0929-0016, excerpt 1.

Commenter Name: Craig Segall

Commenter Affiliation: Sierra Club

Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 23

Comment: EPA and the public are on the verge of benefiting from the Agency’s genuinely hard
work. And I don’t want to shortchange [inaudible] criticism of this proposal. I think it’s
misguided, but I think the rule as a whole is quite remarkable. And it would really be a pity at
this point a few months away from seeing its fruits to pull back and put the rule into what will
initially be a three-year delay, what will likely strike longer and create a continuing target for
industry to come up with putative competitiveness concerns that delay the vital interest that
public has in knowing what’s happening to its atmosphere.

Response: EPA thanks the commenter for their input. We note that this final action defers the
reporting deadline only for inputs to emission equations and does not delay the reporting of
emission amounts and other information required under Part 98. As EPA emphasized in the
preamble to the December 27, 2010 deferral proposal, EPA is committed to transparency as well
as accuracy in the GHG Program. 75 FR 81350, 81355.
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Commenter Name: Catharine A. Fitzsimmons, Chief Air Quality Bureau
Commenter Affiliation: Iowa Department of Natural Resources (DNR)
Document Control Number: EPA-HQ-OAR-2010-0929-0014.1
Comment Excerpt Number: 2

Comment: GHG emissions cannot be verified without knowing the inputs to the equations.

It is critical that EPA, State/Local/Tribal air agencies, and the public have all the information
needed to verify reported GHG emissions from sources that do not use continuous emission
monitors (CEMS). In many sectors, sources will now report only the total GHG emissions from a
process, while reporting of the data elements used to calculate the emissions is deferred. This
provides no mechanism for EPA, State/Local/Tribal air agencies, or the public to verify the
reported GHG emissions.

The Department acknowledges that EPA plans to do on-site visits to quality check GHG
emissions calculated from the deferred inputs of equations. The Department believes this is an
inefficient method to quality assure reported GHG emissions and will only verify emissions from
a small percentage of sources. Requiring the inputs to equations provides EPA,
State/Local/Tribal air agencies, and the public with the data needed to easily verify reported
emissions.

Response: We thank the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0029.1, excerpt 11 in section 31.

Commenter Name: Kevin P. Bundy, Senior Attorney
Commenter Affiliation: Center for Biological Diversity
Document Control Number: EPA-HQ-OAR-2010-0929-0022.1
Comment Excerpt Number: 1

Comment: The Center strongly disagrees with EPA’s proposed rule, which would have the
effect of deferring for three years collection of data essential to the verification of greenhouse
gas emissions reported pursuant to the Mandatory Greenhouse Gas Reporting Rule. EPA is
proposing to exempt reporting entities from providing certain input data and other critical
information, based on what EPA itself acknowledges are generalized industry complaints about
confidentiality rather than specific, proven concerns. Input data, for example, is critical to the
emissions calculations at the heart of the Reporting Rule. See, e.g., 40 C.F.R. § 98.33
(establishing formulas for emissions calculations). The effect of the rule, therefore, will be to
make it impossible for EPA or members of the public to verify reported emissions from a wide
range of sources. This undercuts the purpose of the Reporting Rule and greatly diminishes its
value to policy-makers.

Response: We thank the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0029.1, excerpt 11 in section 31.
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Commenter Name: C. A. U. Sigurdson

Commenter Affiliation: Private Citizen

Document Control Number: EPA-HQ-OAR-2010-0929-0013.1
Comment Excerpt Number: 2

Comment: Climate change is the most pressing problem we face today. Gathering
comprehensive data on the sources of greenhouse gases is a crucial first step towards fighting it.
As a concerned citizen, I would rather see the EPA stand firm in their decision to collect the data
and focus on reducing greenhouse gas emissions than spend valuable time accommodating
businesses that ought to have made their complaints more specific in the first place. Since the
purpose of the delay is to collect industry comments, I urge that if businesses are not already
providing the information that the EPA has requested this rule should not be enacted and the
EPA should move forward in reporting emissions input data.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1 and EPA-HQ-OAR-2010-0929-
0016, excerpt 1.

Commenter Name: William Space, Environmental Analyst

Commenter Affiliation: Massachusetts Department of Environmental Protection (MassDEP)
Document Control Number: EPA-HQ-OAR-2010-0929-0030.1

Comment Excerpt Number: 7

Comment: Information that should be reported and released as soon as possible is information
necessary to verify reported emissions data. Under EPA's proposal, the necessary data for
verification would not even be provided to EPA until 2014, calling into question the integrity of
the entire database of emissions information until that time.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0029.1, excerpt 11 in section 31.

Commenter Name: Kevin P. Bundy, Senior Attorney
Commenter Affiliation: Center for Biological Diversity
Document Control Number: EPA-HQ-OAR-2010-0929-0022.1
Comment Excerpt Number: 3

Comment: EPA fails to consider the extent to which the input data subject to deferral under the
proposed rule may be publicly available anyway (thus making them ineligible for trade secret or
any other confidentiality protection), through the Title V permitting process or state greenhouse
gas reporting and monitoring requirements. See, e.g., 40 C.F.R §§ 70.5(c), 71.5(c). It is arbitrary
and unreasonable to defer reporting requirements based on confidentiality concerns when the
data subject to the deferral are not, in fact, confidential or have not otherwise been protected
from disclosure.
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Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0016, excerpt 1.

Commenter Name: William Space, Environmental Analyst

Commenter Affiliation: Massachusetts Department of Environmental Protection (MassDEP)
Document Control Number: EPA-HQ-OAR-2010-0929-0030.1

Comment Excerpt Number: 5

Comment: We strongly disagree with EPA's proposal to defer reporting of all data elements
that are inputs to emissions equations until 2014. Based on an initial review of the list of affected
data elements, it appears that some basic information such as fuel quantities and characteristics
would not be reported until 2014, if at all. It also appears that some or much of this information
is available from other sources, could be useful to a variety of stakeholders that are attempting to
develop control strategies, and may be necessary for verification. In general, data elements that
have any of these characteristics, including data elements that are inputs to emissions equations,
should be reported and made available to the general public.

The first category of information that should be reported and released as soon as possible is
information that is available to the public elsewhere. For example, some information about fuel
quantities and characteristics falls into this category. [Footnote: Some specific examples are
included in the attached response to EPA's Call for Information: Information on Inputs to
Emission Equations Under the Mandatory Reporting of Greenhouse Gases Rule.] To the extent
that this information is available from other sources (e.g., US Energy Information
Administration, other EPA reporting programs, state reporting programs, voluntary reporting
programs, etc.) it is not appropriate to delay submittal of this information to EPA or treat this
information as confidential in the context of the GHG Program. While there may be somewhat
less value in collecting and releasing information that is available elsewhere, there is little or no
basis for protecting it from release by EPA.

Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0016, excerpt 1.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 16

Comment: Dr. Ranajit Sahu, a mechanical engineer with over twenty years of experience in
these industry sectors and a frequent technical consultant to EPA, reviewed the data elements in
the above referenced subparts, which cover sectors with particularly large greenhouse gas
emissions. He concluded that EPA’s proposed deferral is unjustified. We include his general
comments here and attach spreadsheets he prepared which consider each data element in each of
these rules.[notes regarding each data element have been extracted from the spreadsheets as
separate comments.] As the spreadsheets show, Dr. Sahu has in certain instances found that
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EPA’s proposed deferrals cover information that is already publicly disclosed, , and in others has
shown why a deferral is not appropriate. We incorporate Dr. Sahu’s report by reference,
including his analysis of each and every data element listed therein.

i. Dr. Sahu’s General Conclusions

Dr. Sahu’s general analysis of the rule is attached as Ex. 36. Dr. Sahu concludes that EPA’s rule
is “a misguided effort with poor support.” He explains that, in most cases:

data elements themselves or very close variants (typically the same quantity but over a
smaller or larger time interval) have been available/are available in prior reporting to
agencies and the public. They are available by routine searches of public databases or the
internet;

data elements have been reported in other countries by similar industries . . .;

data elements have been reported to the US government pursuant to ICR requests, responses
to which are available on public dockets such as EPA dockets for rule making;

data elements (such as location information, emissions unit identification, and actual
production rates during representative time periods) are routinely available publicly in
documents such as source test reports submitted to various agencies;

data elements are reported in industry statistical publications (example PCA ER393 for the
cement industry);

data elements are reported to industry associations, which potentially provides access to
direct competitors. For example, the API and the SMA collect and provide summary
statistical data, and the underlying data is available to members of these trade associations;

data elements (such as molecular weights, heating values, etc.) can be obtained from standard
references;

data elements can be inferred from other data elements by reasonably familiar technically
knowledgeable individuals using standard rules of thumb (for example, making estimates of
raw materials, clinker produced, or cement produced in cement kilns; or steel production
versus raw materials usage) [that is, even if EPA shields some data elements, industry experts
will be able to infer them];

data elements (such as source dimensions) have been reported since they are inputs for other
analyses such as dispersion modeling.

He adds that:

Some of the data elements (examples include rates of usage of raw materials or rates of
production) can be estimated using direct surveillance of incoming deliveries (types and
frequencies and changes of these over time), outgoing transfers, and/or inventory buildup —
even by members of the public.

Of course, there are still other gauges of overall business health such as staff

additions/reductions, resources spent on maintenance, etc. that can provide clues to the
discerning competitor.
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Thus, as the attached spreadsheets show in detail, EPA is, for the most part, proposing to defer
collecting data that is already publicly available.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0014.1, excerpt 1.

Commenter Name: William Space, Environmental Analyst

Commenter Affiliation: Massachusetts Department of Environmental Protection (MassDEP)
Document Control Number: EPA-HQ-OAR-2010-0929-0030.1

Comment Excerpt Number: 8

Comment: Should EPA decide to defer reporting of any information necessary for verification,
EPA should add a third party verification requirement to ensure the accuracy of the database in
the interim. A possible variation would exempt facilities that choose to report all data elements
that are inputs to emissions equations from the third party verification requirement.

Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0029.1, excerpt 11 in section 31

Commenter Name: William Space, Environmental Analyst

Commenter Affiliation: Massachusetts Department of Environmental Protection (MassDEP)
Document Control Number: EPA-HQ-OAR-2010-0929-0030.1

Comment Excerpt Number: 9

Comment: EPA could limit the use of deferral as a mechanism for dealing with confidentiality
to cases in which industry has provided an alternative methodology that adequately protects the
integrity and usefulness of the database, and limit the time of the deferral to the minimum
amount of time required to incorporate the alternative methodology into regulation.

Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0016, excerpt 1.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 15

Comment: Although industry groups claim that disclosure of some data elements pursuant to
the reporting rule would divulge CBI to the public, a close review of the rule’s data elements
shows otherwise. Thus, EPA cannot justify this rule proposal based on evidence in the record.
Our review, informed by extensive expert analysis, demonstrates that all or most of the data
elements are either already in public view in some capacity or competitively irrelevant. Though
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the burden of justifying nondisclosure falls upon industry, not the public, our analysis shows why
industry cannot carry its burden. Any industry complaint of embarrassment or discomfort with
the disclosure of data, or industry preference not to share data, simply cannot justify its
non-disclosure in view of the robust public reporting requirement of section 114 of the Clean Air
Act.

Generally, the data elements EPA proposes to defer do not qualify as a “trade secret” or
“confidential business information.” Under FOIA, 5 U.S.C. § 522(b)(4), which provides relevant
precedent for EPA’s interpretation of section 114(c) of the Clean Air Act, 40 C.F.R. § 2.201(e), a
“trade secret” is “a secret, commercially valuable plan, formula, process, or device that is used
for the making, preparing, compounding, or processing of trade commodities and that can be said
to be the end product of either innovation or substantial effort.” Pub. Citizen Health Research
Gr.v. FDA, 704 F.2d 1280, 1288 (D.C. Cir. 1983); see also Nw. Coal. for Alternatives to
Pesticides v. Browner, 941 F. Supp. 197 (D.D.C. 1996). This term “incorporate[s] a direct
relationship between the information at issue and the productive process.” Id. Commercial
information is “confidential” under FOIA if disclosure is likely to cause substantial harm to the
competitive position of the person from whom the information was obtained. Nat’l Parks &
Conserv. Ass’n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). As the D.C. Circuit has further
explained, to be exempt from disclosure as a trade secret under FOIA exemption four, “an
identified harm must ‘flow[ ] from the affirmative use of proprietary information by
competitors.”” United Technologies Corp. v. U.S. Dept. of Defense, 601 F.3d 557 (D.C. Cir.
2010)(quoting CNA, 830 F.2d at 1154). FOIA exemption four provides the test for 40 C.F.R. §
2.208. Worthington Compressors, Inc. v. Costle, 662 F.2d 45, 52 (D.C. Cir. 1981) (comparing
FOIA exemption 4 and this regulation and explaining that “although the substantive criteria set
forth in the regulations do not exactly mirror those relevant under Exemption 4, the essential test
is the same: whether release of the requested information, given its commercial value to
competitors and the cost of acquiring it through other means, will cause substantial competitive
harm to the business that submitted it.”)[Footnote: To consider the “substantial competitive
harm” test, “[t]he court considers how valuable the information will be to the requesting
competitors and how much this gain will damage the submitter.” Worthington, at 51.]

Industry has not passed these substantial hurdles and cannot do so, as the data at issue does not
meet these legal definitions.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1.

1.3  Legal Comments Concerning Deferral

Commenter Name: Kevin P. Bundy, Senior Attorney
Commenter Affiliation: Center for Biological Diversity
Document Control Number: EPA-HQ-OAR-2010-0929-0022.1
Comment Excerpt Number: 2
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Comment: EPA’s proposal also lacks a sound legal basis. Whether and how information may
be withheld from the public based on alleged confidentiality concerns is specified by statute and
in pertinent regulations under a system that has been in place for years (and is being retained for
pollutants other than greenhouse gases). Specifically, Clean Air Act Section 114(c), 42 U.S.C. §
7414(c), declares that all monitoring and reporting data provided to EPA “shall be made
available to the public.” Particularized and specifically identified “records, reports or
information” or “a particular part thereof” may be deemed confidential only “upon a showing
satisfactory to the Administrator . . . that [any such data] would divulge methods or processes
entitled to protection as trade secrets . . .” Id (emphasis added). In other words, any entity
requesting confidential treatment must bear the burden of demonstrating why particular data it
wishes to shield from disclosure does in fact constitute a trade secret, and why disclosure would
be harmful. Because, inter alia, the establishment of a trade secret claim requires specificity and
a detailed analysis, neither the statute nor the pertinent regulations allow for a sweeping delay in
disclosure, or a generalized carve-out of data from disclosure, unless that burden is met in each
instance.

Response: EPA disagrees with this comment. Title II of the 2008 Consolidated Appropriations
Act (H.R. 2764; Public Law 110-161) requires EPA to establish “mandatory reporting of
greenhouse gas emissions above appropriate thresholds in all sectors” of the U.S. economy
through publication of a draft rule within 9 months of the promulgation of the Appropriations
Act and a final rule within 18 months, a task EPA accomplished in its promulgation of the
Greenhouse Gas Reporting Program under Part 98. Congress left the Agency discretion in
determining the specific data to be reported, timing of data reporting, and the methods of data
calculation and verification. Today’s action affects only the reporting deadline of the data
elements identified as inputs to emission equations, which EPA has discretion to establish.
Today’s action does not establish the confidentiality status of any inputs to equations; rather, as
described in the preamble to this action, it provides EPA time needed to fully evaluate whether
and the extent to which potential competitive harm may result if any of the inputs to equations
were made publicly available and to take further action if necessary. During the deferral period,
reporters must continue to report GHG emission levels and all other data required under Part 98,
including data essential to verification but not identified as inputs to emission equations.

Commenter Name: Kevin P. Bundy, Senior Attorney
Commenter Affiliation: Center for Biological Diversity
Document Control Number: EPA-HQ-OAR-2010-0929-0022.1
Comment Excerpt Number: 4

Comment: The proposed rule provides no cogent rationale for departing from this clear
statutory scheme [Clean Air Act section 114], or for deferring data reporting requirements for
three years or otherwise. The rule similarly fails to identify any statutory authority for refusing to
collect data essential to verification of covered entities’ compliance with the Reporting Rule. The
broad and generalized concerns voiced by certain commenters do not meet the statutory
requirements. To the contrary, when emitters fear the disclosure of actual trade secrets [Footnote:
The statute allows confidential treatment of trade secrets but not simply of “sensitive business
information” or even of information that may cause competitive harm. The proposed rule misses
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the mark by contemplating confidentiality protection based on such flawed, subjective standards
that can easily encompass data necessary to a functioning pollution control system.], they can
already avail themselves of well-understood procedures to protect such data. Moreover, these ex-
post-facto comments and concerns are time-barred, as they should have been raised when the
Agency finalized the Mandatory Greenhouse Gas Reporting Rule.

Response: Please see the responses to comments EPA-HQ-OAR-2010-0929-0016, excerpt 1,
and EPA-HQ-OAR-2010-0929-0029.1, excerpt 11 in section 31. EPA disagrees that industry
comments on the sensitivity of inputs to emission equations are time-barred. These comments
were timely raised on the April 10, 2009 proposed Greenhouse Gas Reporting Rule (74 FR
16448; docket EPA-HQ-OAR-2008-0508); when EPA finalized the Reporting Rule, we
expressed our intent to address confidentiality determinations in a future action (see Section II.R
of the preamble to the final rule, 74 FR 56260, 56287, October 30, 2009). Comments about the
sensitivity of inputs to emission equations were also timely raised on the July 7, 2010 proposed
confidentiality determinations (75 FR 39094; docket EPA-HQ-OAR-2009-0924) and the July 27,
2010 supplemental proposal (75 FR 43889; docket EPA-HQ-OAR-2009-0924).

Commenter Name: Kevin P. Bundy, Senior Attorney
Commenter Affiliation: Center for Biological Diversity
Document Control Number: EPA-HQ-OAR-2010-0929-0022.1
Comment Excerpt Number: 5

Comment : The Center is concerned that EPA’s proposed approach with respect to the
Reporting Rule may undermine compliance with newly effective regulations applying the
Prevention of Significant Deterioration and Title V programs to greenhouse gases. The type of
input data shielded by the proposed rule—including information on heat rates, emissions factors,
and similar data—may be important in determining potential to emit greenhouse gases for new
and modified facilities subject to PSD and Title V permitting. Again, if data are treated as
confidential and shielded from disclosure, it may be very difficult for either EPA or the public to
determine whether a proposed new or modified facility will emit greenhouse gases in excess of
Tailoring Rule thresholds.

Response: This final action simply defers the deadline for reporting inputs to equations under
Part 98. This action does not speak to the confidentiality of these data elements, nor does it
affect the authorities or rights that EPA, permitting agencies, and the public have under PSD and
Title V permitting programs to obtain information relevant to permitting decisions.

Commenter Name: William Space, Environmental Analyst

Commenter Affiliation: Massachusetts Department of Environmental Protection (MassDEP)
Document Control Number: EPA-HQ-OAR-2010-0929-0030.1

Comment Excerpt Number: 6

Comment: We strongly disagree with EPA's proposal to defer reporting of all data elements

that are inputs to emissions equations until 2014. Based on an initial review of the list of
affected data elements, it appears that some basic information such as fuel quantities and
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characteristics would not be reported until 2014, if at all. It also appears that some or much of
this information is available from other sources, could be useful to a variety of stakeholders that
are attempting to develop control strategies, and may be necessary for verification. In general,
data elements that have any of these characteristics, including data elements that are inputs to
emissions equations, should be reported and made available to the general public.

The second category of information that should be reported and released as soon as possible is
information that is not available elsewhere and could be useful for developing policies to control
GHG emissions, including state and federal regulatory policies, and federal legislation. While
there may be some cases and data elements for which special treatment would be appropriate to
protect businesses (e.g., data elements that would reveal trade secrets and are not emissions data)
[Footnote: Section 114 of the Clean Air Act requires release of all emissions data but allows
EPA to withhold other information that "if made public, would divulge methods or processes
entitled to protection as trade secrets." Under the Clean Air Act, emissions data, which must be
released, includes "Information necessary to determine the identity, amount, frequency,
concentration, or other characteristics (to the extent related to air quality) of the emissions."],
EPA should carefully review the list of data elements that are inputs to emissions equations, and
defer reporting of these elements only if the following three conditions are met: 1) the regulated
community has identified information that is unlikely to be useful for policy development; 2) no
other mechanism for protecting the information is available; and 3) credible and specific
concerns about the adverse impacts of release have been clearly documented by the regulated
community. Timely public release of data should be the general rule, subject to appropriate
measures to protect sensitive information only when absolutely necessary. The GHG Reporting
Program was explicitly authorized by Congress [Footnote: From
http://www.epa.gov/climatechange/emissions/ghgrulemaking.html:"In response to the FY2008
Consolidated Appropriations Act (H.R. 2764; Public Law 110-161)[Section 6, Division F, Title
IT at http://frwebgate.access.gno.govicgi-bin/getdoc.cgi?dbname=110tong bills&docid—
B2764enr.txt.pdf]., EPA has issued 40 CFR Part 98, which requires reporting of greenhouse gas
(GHG) emissions from large sources and suppliers in the United States. Part 98 is intended to
collect accurate and timely emissions data to inform future policy decisions."] to gather
information that may be useful to EPA and the public; the fact that some businesses would prefer
to protect information about processes that emit greenhouse gases does not outweigh the
important need to have information available so policymakers can use the information to begin to
address GHG emissions.

Response: For the response to this comment, please see the responses to comments EPA-HQ-
OAR-2010-0929-0016, excerpt 1, and EPA-HQ-OAR-2010-0929-0022.1, excerpt 2.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 9

Comment: Because it must require reporting from all sectors of the economy, EPA must collect
emission data from all sources above reporting thresholds in those sectors. Once it has collected

21


http://frwebgate.access.gno.govicgi-bin/getdoc.cgi?dbname=110tong
http://www.epa.gov/climatechange/emissions/ghgrulemaking.html:"In

that data, it must disclose it to the public. There is no room in this simple system for EPA’s
“deferral.” EPA cannot avoid its basic public disclosure requirements by refusing to collect
information at all. Such a refusal subverts the spirit of its reporting rule mandate and is contrary
to the plain text of Section 114 of the Clean Air Act. Congress explicitly directed EPA “to use its
existing authority under the Clean Air Act,” thus incorporating section 114 into the regulatory
mandate. 2008 Appropr. Act. explanatory statement at 1254; 2009 explanatory statement at
1144. EPA’s charge from Congress thus plainly includes its intention that EPA collect and then
fully disclose to the public the greenhouse gas emission data collected, as section 114(c)
requires. Moreover, section 114 directs that this data must usefully support air pollution control,
while EPA’s proposal would undermine those purposes. Indeed, it is unclear what purpose the
collection of these data could serve, if the statute were interpreted as allowing industry to keep
these data private, rather than being shared both with the public and with policymakers.

Notably, EPA does not, and cannot, justify its deferral with reference to its rules (which are not
at issue in these actions) defining emission data. Instead, EPA writes only that it received
“serious concerns regarding the public availability of data in the inputs to emission equations
category.” 75 Fed. Reg. at 81,354. Some businesses posited that disclosures could “cause serious
competitive harm,” id., albeit in “general statements” offered without specific proof, 75 Fed.
Reg. at 81,368. Those factors are not lawful considerations except to the extent industry can meet
the confidential business information standard for non-disclosure of non-emission data under
section 114 and its regulations. As commenters demonstrate below, industry cannot and EPA has
not done so. Therefore, EPA must not delay data collection and disclosure. Although EPA claims
it needs to stop data collection in order to develop a “well-balanced” program, addressing
disclosure needs and competitiveness concerns, see 75 Fed. Reg. at 81,355, Congress has already
struck that balance by mandating public disclosure of emission data. Section 114, its
implementing regulations, and the reporting rule charge mandates disclosure of emission data.
EPA has no authority to question that choice.

Response: We disagree that EPA is attempting to avoid its basic public disclosure requirements
by refusing to collect information. Today’s action defers the deadline for reporting data
elements categorized as inputs to emission equations but does not alter the requirement to report
these inputs. As we said in the December 27, 2010 deferral proposal, “If additional approaches
to calculate or verify emissions are viable, EPA may determine that it is not necessary to collect
certain highly sensitive inputs and propose to amend Part 98 accordingly . . . . Should EPA
decide that it is necessary to amend Part 98 as a result of this evaluation, we would promulgate
any such amendment through a notice and comment process.” 75 FR 81350, 81355.

EPA disagrees that the deferral subverts the spirit of the reporting rule mandate and that it is
contrary to the plain text of Section 114 of the Clean Air Act. Please see the response to EPA-
HQ-OAR-2010-0929-0029.1, excerpt 6.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 13
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Comment: But even if EPA had the discretion to come to the aid of companies which failed to
take sensible precautions, deferring all data collection until 2014 makes no sense at all. The
reporting rule already contains direct measurement provisions for each industry it covers. All
reporters need do to correct their problems is to switch to this tier of reporting. They may do so
with no regulatory action from EPA, beginning with the 2011 reporting year. At the most, then,
if EPA could defer reporting, it might do so only for the 2010 year — not for subsequent years,
when direct measurement is available.

If EPA, in the meanwhile, wishes to tweak the reporting rule in other ways so as to make
emissions equation less demanding, it can then do so without any further deferral. While EPA
conducts any subsidiary rulemaking, direct emissions measurement will continue, solving any
CBI concerns.

In the meantime, if EPA leaves the deferral in place, the public, including the undersigned
organizations and their members, will suffer. Even if EPA eventually releases the deferred data,
recognizing that they are not CBI, the denial of access to these data for three years, beyond the
delay that had already occurred to finalize the rules in the first place, will leave critical gaps in
our understanding. We and policymakers need these data now in order to begin analyzing 2010
emission data and using this to take action to protect our communities from global warming. For
instance, we intend to analyze greenhouse gas preconstruction permits to determine whether
sufficiently rigorous controls are being required. This task requires considering the emissions of
other facilities in a given industry sector, and will be significantly more difficult if we cannot
reliably determine those emissions, or analyze their sources. EPA, and other permitting agencies,
will likely have similar difficulties. We cannot effectively advocate for greenhouse gas controls
without accurate information on the sources of these emissions — as Congress recognized when it
directed EPA to develop the reporting system.

Response: For the response to this comment, please see the responses to EPA-HQ-OAR-2010-
0929-0021.1, excerpt 1, EPA-HQ-OAR-2010-0929-0016, excerpt 1, and EPA-HQ-OAR-2010-
0929-0029.1, excerpt 11 in section 31.

Commenter Name: David Thornton, Minnesota, Co-Chair and James Hodina, Cedar Rapids,
Iowa, Co-Chair

Commenter Affiliation: National Association of Clean Air Agencies (NACAA)

Document Control Number: EPA-HQ-OAR-2010-0929-0032.1

Comment Excerpt Number: 1

Comment: NACAA has several concerns with the Proposed GHG Reporting Deferral. Chief
among these is that the proposal is overly broad and would inappropriately allow sources to
effectively withhold emissions data that are integral to the GHGRP and other reporting programs
and required to be released to the public [. . . .] Given the Clean Air Act requirement to publicly
release emissions data, including data elements that are inputs to emissions equations, EPA
oversteps its bounds by proposing to defer the reporting of all data elements that are inputs to
emissions equations under the GHGRP while it considers confidentiality determinations. Such a
broad deferral is unnecessary and unwarranted.
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Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0021.1, excerpt 1 and EPA-HQ-OAR-2010-0929-0016, excerpt 1.

Commenter Name: Craig Segall

Commenter Affiliation: Sierra Club

Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 15

Comment: First of all, as you know, the greenhouse gas reporting program is an extraordinarily
impressive effort. When reporting kicks in from most sources a few weeks from now, it will give
us the clearest national picture ever of the origins of the warming pollution, information central
in our view — and I think most people’s — making good policy. But thanks to the proposed rule
issued today, neither EPA nor the public may see thousands of crucial data points until 2014. The
duration and scope of this delay is practically unwarranted and raises substantial legal questions.
We believe EPA can substantially reduce and perhaps eliminate any such delay with their careful
review of the data in question.

So let me start with first principles. Congress has twice directed the Agency to put reporting in
place for, quote, “all sectors of the economy of the United States not later than June 26, 2009.”
Similarly in the Clean Air Act, Congress made the clear choice that all emission data that’s data
necessary to calculate emissions simply has to be reported to the public. The CBI question does
not enter into it. And where CBI does enter into it, that is not emission data. The presumptions is
very, very strongly in favor of disclosure.

All of which is to say I think there are genuine questions whether or not this delay is legal at all
and whether or not you can be thinking about these questions at all. Congress has been very clear
that the atmosphere as a public commons is a matter of vital public concern. The public deserves
to know who’s polluting it. And that’s really what’s at stake here. So in our view, delaying in
reporting for five years past Congress’s deadline for more than thirty sectors including the
industries which are the largest carbon polluters is more or less unsupportable. We’re aware of
course that companies will report their final emissions figures. But given that those figures are
reached through a system of equations, reporting only the final figures gives us basically a black
box rule. It’s unverifiable. It’s far less useful. It’s not consistent with Congress’s mandate.

Response: For the response to this comment, please see the responses to EPA-HQ-OAR-2010-
0929-0021.1, excerpt 1, EPA-HQ-OAR-2010-0929-0016, excerpt 1, and EPA-HQ-OAR-2010-
0929-0022.1, excerpt 2.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 6
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Comment: Indeed, in its proposed confidentiality determinations themselves, EPA again
strongly stated that “[pJublic release of the information collected under Part 98 that are emission
data or non-[confidential business information (“CBI”)] is important because it ensures
transparency and promotes public confidence in the data.” 75 Fed. Reg. 39,094, 39,099 (July 7,
2010) (proposed CBI rule). EPA went on to emphasize that such information was vital to “policy
makers, the public, and industry” as they all work to understand and control emissions. Id. The
agency, in short has, in line with its statutory mandates, made unequivocal pledges of public
disclosure and public participation in developing and sharing reporting rule data, and must see
them through. We have, of course, emphasized as much in our many earlier comments to EPA
on this matter, which we incorporate by reference into these comments.

Section 114 of the Clean Air Act further reinforces EPA’s authority and obligation to the public
in regard to the data collected under the GHG reporting rules. Under section 114, EPA has broad
authority to collect data and information in order to carry out the purposes of the Clean Air Act.
For example, it grants EPA broad authority to require reporting in order to develop any state or
federal implementation plan or any new source performance standard, or to carry out any other
provision of the Clean Air Act, provided that that data EPA seeks is “information necessary for
the purposes set forth in this subsection,” 42 U.S.C. § 7414(a). Here, EPA is seeking further to
develop and to maintain greenhouse gas control policies now in force, including under the
preconstruction permitting program for greenhouse gases, and the new source performance
standards for major sources, now under development, as well as numerous other necessary
greenhouse gas policies under development and consideration. Thus, to the extent EPA seeks to
use section 114 to meet its reporting rule mandate, the information it collects must usefully
inform and support the Clean Air Act’s greenhouse gas pollution control objectives.

This information generally must be publicly available. Section 114 provides that “[a]ny records,
reports or information” EPA obtains “shall be available to the public.” 42 U.S.C. § 7414(c). The
only instance in which EPA may withhold any data is when a reporter makes a satisfactory
showing that this information, if disclosed, would “divulge methods or processes entitled to
protection as trade secrets.” [Footnote: Section 208 of the Clean Air Act, 42 U.S.C. § 7542,
which gives EPA authority for some of its data collection efforts in the reporting system contains
identical provisions. Our arguments with regard to portions of the rule supported by section 114
of the Act thus apply equally to portions of the rule supported by section 208.] Id. EPA carefully
scrutinizes such claims, which require extensive evidentiary support to succeed. See e.g. 40
C.F.R. § 2.204 et seq. The Act directs that all “emission data” must be disclosed even if it might
otherwise be treated as a trade secret. 42 U.S.C. § 7414(c); 40 C.F.R. § 2.301(f).

Response: In enacting Title II of the 2008 Consolidated Appropriations Act (H.R. 2764; Public
Law 110-161) to require that EPA promulgate a rule for greenhouse gas emissions reporting,
Congress left the Agency discretion in determining the specific data to be reported, timing of
data reporting, and the methods of data calculation and verification. Further, as the commenter
notes, EPA has broad authority to collect information under section 114 of the CAA. The
commenter also correctly notes that while section 114 provides that “[a]ny records, reports or
information” EPA obtains ‘“‘shall be available to the public.” 42 U.S.C. § 7414(c), it exempts
from such disclosure information entitled to confidential protection. EPA believes that the
Greenhouse Gas Reporting Program should employ well-balanced consideration of both
mandates under section 114, i.e., both public availability of information and protection of
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information entitled to confidential treatment. Today’s action does not establish the
confidentiality status of any inputs to emission equations, nor does it authorize withholding of
any Agency record without complying with CAA section 114 or EPA’s CBI regulations. Rather,
this final action simply extends the reporting deadline for inputs to equations to provide EPA
time needed to fully evaluate whether and the extent to which potential competitive harm may
result if any of the inputs to equations are made publicly available and whether in those cases
emissions can be calculated or verified using additional methodologies, consistent with the
transparency and accuracy goals of Part 98. During the deferral period, reporters must continue
to report GHG emission levels and all other data required under Part 98, including data essential
to verification but not identified as inputs to emission equations. Please also see the response to
EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 3

Comment: We are writing because the EPA’s proposal to defer collecting critical greenhouse
emissions data until 2014, 75 Fed. Reg. 81,350 (Dec. 27, 2010), is both unwarranted and
contrary to EPA’s nondiscretionary duty to “not later than June 26, 2009 [publish the final
reporting rule], and begin implementation [ ] to require mandatory reporting of greenhouse gas
emissions above appropriate thresholds in all sectors of the economy of the United States.”
Consolidated Appropriations Act of 2008, Pub. L. No. 110-161, § 6, div. F, tit. II, 121 Stat. 1844,
2128 (2008); Consolidated Appropriations Act of 2009, Pub. L. No. 111-8, §5, div. E, tit. II, 123
Stat. 524, 729 (2009). The proposed deferral also raises serious questions as to EPA’s
compliance with section 114 of the Clean Air Act, 42 U.S.C. § 7414, and with the agency’s own
regulations.

EPA need not and should not take this course. The deferral would seriously degrade the
reporting system’s data quality, deny the public its legal right to this vital emission data, and
disrupt other reporting programs. It would do so in response to vague industry concerns which
EPA itself acknowledges were “only general statements that inputs to emission equations can be
sensitive and should be held confidential.” 75 Fed. Reg. 81,366, 81,368 (Dec. 27, 2010) (call for
information). EPA is required to conduct an extensive investigation before it waives public
access to even a single data point, with industry bearing the burden for showing competitive
harms, see 40 C.F.R. pt. 2 (“Confidentiality of Business Information”), but here the agency
proposes to block access to thousands of data elements in response to nothing more than these
unsubstantiated claims. Thus, though EPA purports to need a three-year deferral in order to
evaluate these concerns, in practice, the proposed deferral arbitrarily departs from EPA practice
and cancels enforcement of large sections of the reporting rule for years without further
investigation.

Response: For the response to the comment regarding Congress’s instructions to EPA, please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1.
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EPA does not agree that the proposed deferral raises serious questions as to EPA’s compliance
with section 114 of the Clean Air Act, 42 U.S.C. § 7414, and with the agency’s own regulations.
Please see the responses to EPA-HQ-OAR-2010-0929-0029.1, excerpts 6 and 10. EPA regrets
any inconvenience to other reporting programs that this action may cause but notes that the
deferred reporting of inputs to emission equations under EPA’s Greenhouse Gas Reporting
Program does not affect the ability of States to require facilities to report these data elements.

EPA disagrees with the commenter that the deferral is based on unsubstantiated claims. Please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 10

Comment: Even if some portion of the deferred data elements were not ‘emission data,” under
Section 114, EPA’s actions would still not be legally supportable. EPA is refusing to collect and
disclose critical emissions information from thousands of sources. Its refusal to disclose the data
(or, indeed, even to collect it) is contrary to its own rules.

EPA’s general rules covering CBI claims, at 40 C.F.R. Pt. 2, require a detailed, case-by-case,
evaluation of each confidentiality claim before EPA may withhold data from the public. In
particular, each emitter must assert a confidentiality claim showing, among other requirements,
that it has taken “reasonable measures to protect” the information it claims as CBI, and that the
data “is likely to cause substantial harm to the business’s competitive position.” 40 C.F.R §
2.208. EPA’s evaluation of these claims is fact-intensive and requires several layers of agency
review and public comment. See 40 C.F.R. §§ 2.205-2.206.

No such process occurred before EPA issued the proposed deferrals, which effectively prevents
public disclosure of the hundreds of data elements they cover. On the contrary, EPA
characterized industry statements requesting protection as “general,” and criticized them for
usually failing to provide a “supporting rationale regarding how the public availability of
individual data elements would cause harm to their competitive positions.” 75 Fed. Reg. at
81,368. For numerous types of data, EPA requested public comment but received no complaints
at all from industry suggesting that it had any concerns that the release of these data would cause
competitive harm.

But while the burden of proof for every CBI claim is on the claimant, EPA reacted to the failure
of proof of these generalized claims by proposing to grant them. EPA proposes to spend three
years considering “which, if any, inputs to equations could result in the harmful consequences
described by the [industry] commenters if made available to the public.” 75 Fed. Reg. at 81,355.
In essence, it proposes to withhold information from the public before determining whether
disclosure will cause any harm, without any evidence suggesting that these data might actually
cause competitive consequences. Indeed, as best as we have been able to determine, EPA has not
even received general allegations of harm on many — and perhaps the majority -- of the data
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elements it proposes to defer. Instead, EPA has proposed deferring all “inputs to emission
equations for direct emitters,” 75 Fed. Reg. at 81,354, regardless whether it has received any
complaints, or has any reasonable basis for believing that such complaints may be substantiated.

The process EPA suggests is the opposite of the one set out in its regulations which place the
default on public disclosure, until industry proves otherwise. Instead, EPA may only withhold
non-CBI data if a reporter has “satisfactorily shown” that harm will occur. 40 C.F.R. § 2.208.
Even assuming EPA could take this responsibility for industry, it cannot erase the evidentiary
burden that must be met to satisfy the existing regulations, which legally bind EPA. Because, as
EPA itself admits, this showing currently before it is either unsatisfactory or absent in essentially
all cases, it must not withhold this information. If EPA finalizes its blanket deferral, it will have
acted arbitrarily, capriciously, and contrary to law.

Response: We disagree that EPA is refusing to collect and disclose emissions information.
Today’s action defers the deadline for reporting data elements categorized as inputs to emission
equations but does not alter the requirement to report these inputs. As we said in the December
27, 2010 deferral proposal, “If additional approaches to calculate or verify emissions are viable,
EPA may determine that it is not necessary to collect certain highly sensitive inputs and propose
to amend Part 98 accordingly . . . . Should EPA decide that it is necessary to amend Part 98 as a
result of this evaluation, we would promulgate any such amendment through a notice and
comment process.” 75 FR 81350, 81355. Similarly, we disagree that EPA reacted to industry
claims and requests by proposing to grant them. The December 27, 2010 deferral proposal
proposed to defer the deadline for reporting inputs to provide EPA time needed to fully evaluate
whether and the extent to which potential competitive harm may result if any of the inputs to
equations are made publicly available and to take further action if necessary; it did not propose to
eliminate the requirement to report inputs.

EPA disagrees that the deferral subverts the spirit of the reporting rule mandate and that it is
contrary to the plain text of Section 114 of the Clean Air Act. In enacting Title I of the 2008
Consolidated Appropriations Act (H.R. 2764; Public Law 110-161) to require that EPA
promulgate a rule for greenhouse gas emissions reporting, Congress left the Agency discretion in
determining the specific data to be reported, timing of data reporting, and the methods of data
calculation and verification. Further, EPA has broad authority to collect information under
section 114 of the CAA. While section 114 provides that “[a]ny records, reports or information”
EPA obtains “shall be available to the public.” 42 U.S.C. § 7414(c), it exempts from such
disclosure information entitled to confidential protection. EPA believes that the Greenhouse
Gas Reporting Program should employ well-balanced consideration of both mandates under
section 114, i.e., both public availability of information and protection of information entitled to
confidential treatment.

We disagree that, by finalizing the proposed deferral, EPA is acting arbitrarily, capriciously, and
contrary to law. As noted above, this final action extends the reporting deadline for inputs to
equations to provide EPA time needed to fully evaluate whether and the extent to which potential
competitive harm may result if any of the inputs to equations are made publicly available and
whether in those cases emissions can be calculated or verified using additional methodologies,
consistent with the transparency and accuracy goals of Part 98. During the deferral period,
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reporters must continue to report GHG emission levels and all other data required under Part 98,
including data essential to verification but not identified as inputs to emission equations.

We disagree that the deferral violates EPA’s CBI regulations. Today’s action does not establish
the confidentiality status of any inputs to emission equations but simply extends their reporting
deadline.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 40

Comment: The rule sweeps far more broadly than could possibly be necessary. EPA appears to
have proposed to defer every data element in the rule which involves an emission equation for
direct emitters, whether or not it received any specific evidence that these data elements
implicated any CBI concerns. This over-broad approach departs entirely from EPA’s usual
element-by-element reviews under 40 C.F.R. Pt. 2, and cannot be sustained in the final rule.
Even assuming that EPA could ever defer collecting and disclosing emission data, which it
cannot, unless EPA receives specific evidence that a given (non-emission data) data point raises
such compelling CBI problems that EPA is likely to find it to be CBI, it may not defer that
element of the rule. Indeed, the rule is so over-broad that it purports to defer some data elements
without even specifying what they are. The proposal notes that some elements of Subparts D and
RR may be deferred, see 75 Fed. Reg. at 81,353 (Table 2), but does not list any data elements in
these subparts in Table A-6, which specifies deferred data elements, see id. at 81,357. Needless
to say, EPA may not finalize deferrals of data elements when the public has had no opportunity
to comment upon them. Although EPA should simply abandon deferrals in these subparts, if it
does opt to defer data elements outside the proposal, it must first issue a draft rule for notice and
comment. This slap-dash approach to the deferral is troublingly inconsistent with EPA’s
congressional mandate to develop and operate the reporting system pursuant to the Clean Air
Act, including its public disclosure requirement, without delay. EPA surely cannot justify acting
to shut down public access to critical greenhouse gas emission data without any evidence.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1.

We disagree that the proposal failed to adequately identify data elements proposed for deferral.
We acknowledge that subpart RR was erroneously mentioned in the preamble to the deferral
proposal, but note that no subpart RR data element was included in Table A-6 of the proposed
regulatory text. We disagree that subpart D was incorrectly mentioned in the proposal preamble.
The subpart D reporting requirements proposed for deferral were included in proposed Table A-6
as 40 CFR 98.36(d) (i.e., the Subpart C citation referenced in the subpart D reporting
requirements (see 40 CFR 98.46). As discussed in Section III of the preamble to the final rule,
EPA has made only minor changes from proposal to the final list of deferred data elements.
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Commenter Name: Curtis Ravenel, Director of Sustainability'
Commenter Affiliation: Bloomberg LP

Document Control Number: EPA-HQ-OAR-2010-0929-0020.1
Comment Excerpt Number: 6

Comment: Bloomberg wishes to emphasize that GHG emissions information is an important
indicator that is widely-used by business and financial analysts. Consequently, Bloomberg
considers it unfortunate that EPA feels that it needs to postpone full-scale GHG reporting by
three years. We question whether the long postponement is legally justified on this record by
EPA’s broad general statements that it needs additional time to consider the issues raised.

Bloomberg’s primary interest is in making sure that sufficient data is made available so that
analysts and the public can verify the accuracy of the GHG information that is made available.
We regret that EPA has tentatively concluded that it is necessary to pull back from requiring
specific information that would enable us and others to verify the accuracy of the information
being reported. We do understand, however, the concerns expressed by some in industry about
protecting legitimate trade secrets and process information that underlie some of these changes.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1. For the response to the comment
on verification, please see the response to EPA-HQ-OAR-2010-0929-0029.1, excerpt 11 in
section 31.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 5

Comment: Congress gave EPA a clear mandate to complete the reporting system, and to begin
implementation, by 2009. Delaying data collection for thousands of emitters and data elements
until 2014 is not consistent with Congress’s mandate, which was intended to benefit the public
and policymakers confronting global warming.

Faced with the growing climate crisis, Congress since 2008 has pressed EPA to complete its
work on the reporting system. The Consolidated Appropriations Act of 2008 directed EPA to
“develop and publish a draft rule not later than 9 months after the date of enactment of this Act,
and a final rule not later than 18 months after the date of enactment of this Act, to require
mandatory reporting of greenhouse gas emissions above appropriate thresholds in all sectors of
the economy of the United States.” 121 Stat. at 2128; see also House Appropriations Committee
Print, Consolidated Appropriations Act, at 1197, 1254-55 (explanatory statement). EPA did not
act quickly, and in the Consolidated Appropriations Act of 2009, Congress again set a “June 26,

! Comment also included in EPA-HQ-OAR-2010-0964-0022.1.
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2009, deadline to promulgate the final rule, as required by law.” House Appropriations
Committee Print, Consolidated Appropriations Act of 2009, 1144; see also 123Stat. at 729. It
explained that it had “directed EPA” to use its Clean Air Act authority to require greenhouse gas
reporting “in all sectors of the economy” and stated that the “Committees are dismayed that the
Agency” had missed its deadline to promulgate the draft rule. Appropriations Act of 2009 at
1144. EPA, too, has repeatedly acknowledged the need to put this rule in place, to prevent further
delay in data collection and reporting. [Footnote: In a hearing on the 2009 Act,
then-Administrator Johnson acknowledged that EPA had a “mandate” to meet the
“congressionally directed schedule.” Dep’t of the Interior, Env’t, and Related Agencies
Appropriations for Fiscal Year 2009: Hearing before a Subcomm. Of the Comm. On Appropr.,
110 Cong., Sen. Hrg. 110-648, 38-39 (Mar. 4, 2008), attached as Ex 4. Then, when EPA still had
not completed the rule in 2009, Administrator Jackson wrote to Congress that she “shared [its]
sense of urgency in issuing the proposed and final rule,” indicating that EPA was “making every
effort” to begin data collection in 2010. Letter from Lisa P. Jackson to Reps. Jay Inslee, Sens.
Dianne Feinstein, et al. (Mar. 6, 2009), attached as Ex. 5.]

This sense of urgency is appropriate. As Representatives Baldwin, Waxman, Inslee, and Holt
explained in a letter to EPA, “accurate measurements, consistent reporting, and a publicly
available database of our emissions levels” are essential to any effort to control climate change.
Letter from Reps. Inslee et al. to Lisa Jackson (Feb. 17, 2009). The United States “currently
lacks the complete, accurate, consistent, and reliable greenhouse gas data that is necessary for the
long-term success of our climate policy.”

Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0022.1, excerpt 2.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 7

Comment: These statutory and regulatory mandates combine to bind EPA in several regards.
First, EPA was not simply mandated to establish, for the public, Congress, and policymakers
generally, a greenhouse gas reporting system “in all sectors” of the U.S. economy in name only,
but actually to implement that system by 2009, and then to require data collection and public
reporting to avoid missing additional years’ worth of data. EPA must ensure that this system
produces sufficiently robust data to support the development and enforcement of greenhouse gas
control policies by Congress, the states, and the public. Second the public is entitled by law to
the data the rule generates, including all emission data. The system, in sum, must be speedily
implemented, well built, and transparent.

The proposed deferral violates these basic requirements and is contrary to the intent of the 2008
and 2009 Appropriations Acts and the plain language of section 114. EPA is proposing to delay
data collection to 2014 in 34 industry sectors, including major greenhouse gas emitters such as
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stationary boilers, petroleum refining, cement production, iron and steel production, and oil and
gas systems. 75 Fed. Reg. at 81,353 (Table 2).

Response: For the response to this comment, please see the responses to EPA-HQ-OAR-2010-
0929-0022.1, excerpt 2, and EPA-HQ-OAR-2010-0929-0029.1, excerpt 6.

Commenter Name: David Thornton, Minnesota, Co-Chair and James Hodina, Cedar Rapids,
Iowa, Co-Chair

Commenter Affiliation: National Association of Clean Air Agencies (NACAA)

Document Control Number: EPA-HQ-OAR-2010-0929-0032.1

Comment Excerpt Number: 4

Comment: NACAA is also concerned with the effects that the Proposed GHG Reporting
Deferral would have on the integrity and goals of the GHGRP. Deferring the reporting of inputs
to emissions equations would deprive the GHGRP of the full set of data necessary for
implementing the stated goal of the program to obtain quality data that can be used to inform
future policies and regulations. As EPA noted when it established the GHGRP, facility-specific
information is necessary in order to better understand factors influencing GHG emission rates
(e.g. fuel use efficiency), catalogue actions undertaken by facilities to reduce emissions, and
compare facility information. Finally, the Proposed GHG Reporting Deferral would impede data
verification efforts by making information critical to the verification process unavailable for
three years. While EPA notes in the proposal that it intends to place additional emphasis on
direct follow-up with sources during the deferral period, the agency does not provide details. A
number of questions, most pressing whether or not EPA has sufficient resources to directly
follow up with the large number of facilities that will not be reporting the necessary data
elements for electronic verification, remain unanswered. This is particularly troubling given that
the GHGRP does not mandate third-party verification of data, instead requiring self-certification
with EPA verification. EPA, as well as the public, need to have specific information regarding
data elements that are inputs to emissions equations if this system is to continue, as failure to
provide data elements necessary for verification undermines the integrity of the GHGRP. If EPA
does defer data elements necessary for verification, the agency should require third-party
verification through the deferral period. NACAA urges EPA to retract its proposal to defer
reporting of data elements that are inputs to emissions equations for three years. The association
stresses that emissions data, including inputs to emissions equations, must be made publicly
available as required by the Clean Air Act; specific data elements should only be deferred or
withheld if a source has demonstrated that they are not emissions data, not already publicly
available, and properly qualify as CBI. However, if EPA does finalize a reporting deferral for
data elements that are inputs to emissions equations, the deferral period should be no longer than
one year and must not include information that is already publicly available.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1. For the response to the comment
on verification, please see the response to EPA-HQ-OAR-2010-0929-0029.1, excerpt 11 in
section 31.
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Commenter Name: Mandy Warner

Commenter Affiliation: Environmental Defense Fund
Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 27

Comment: EDF notes that in another action, the Agency has proposed to defer reporting of
“inputs to emission equations” for three years. We respectfully request that EPA decline to take
this action so that policymakers and the public at large have access to high-quality, transparent
greenhouse gas emissions data for “all sectors of the economy,” as required under the Clean Air
Act and as Congress twice commanded.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the responses to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1 and EPA-HQ-OAR-2010-
0929-0022.1, excerpt 2.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 41

Comment: We expect the agency to use the data adduced in its call for information to defer only
those data elements which raise genuine CBI problems, and then to constrain the deferrals
themselves to the minimum time necessary for reporters in each sector to switch to direct
measurement. Due to the lack of supporting information in the record for the current proposed
over-broad deferral, should EPA move forward with deferral of specific data elements in the
current Table A-6, it must re-propose such deferrals accompanied by information supporting the
deferrals and subject the proposal to notice and comment.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0016, excerpt 1.

2.0 COMMENTS ON WHETHER DATA ELEMENTS ARE INPUTS

Commenter Name: Lorraine Krupa Gershman, Director
Commenter Affiliation: American Chemistry Council (ACC)
Document Control Number: EPA-HQ-OAR-2010-0929-0012.1
Comment Excerpt Number: 7

Comment: There are multiple data elements in subpart Y which were designated by EPA as
"Inputs to emission equations," yet they were omitted from the proposed deferral. A list of such
data elements is provided below [see table in EPA-HQ-OAR-2010-0929-0012.1] . ACC believes
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that the deferral should include all data elements that are classified as "inputs to emission
equations” so that EPA can fully evaluate whether these data elements should be protected as
CBI. Some examples include §98.256(e)(6) which covers flare gas characteristics, and
§98.256(f)(8) which covers inlet air characteristics.

Response: In the July 7, 2010 CBI proposal, EPA defined the data elements in the Inputs to
Emission Equations category as data elements that are ‘‘inputs to equations specified in Part 98
for calculating emissions to be reported by direct emitters . . . and are used by the reporting direct
emitting sources to calculate their annual GHG emission under Part 98 (75 FR 39094 July 7,
2010). However, in preparing the interim final and proposed deferral notices, EPA noted that
the July 2010 CBI proposals inadvertently included in the Inputs to Equations category 69 data
elements that are information related to emissions calculations but are not the actual inputs
specified in any Part 98 emission calculation. For example, a subpart may require that reporters
complete a particular calculation for each unit across a facility. In this circumstance, a reporter
would gather necessary data and complete the calculation for each unit. Although Part 98
specifies that reporters must complete the calculation for each unit, the actual number of units
would not be an input to the emission equation based on our description of the Inputs to
Equations category.

Some data elements were moved out of the Inputs to Equations category in the interim final and
proposed deferral notices and ultimately in the May 26, 2011 Final CBI rule (76 FR 30782)
because after further consideration, we determined the frequency of measurement that is
prescribed in the ‘‘Calculating GHG emissions’’ sections differs from that of the data element
that is reported. For example, in Equation Y-1a in 98.253(b)(1)(ii)(a), ‘‘CCp’’, the average
carbon content of the flare gas combusted,’” is required to be monitored either daily or weekly.
The daily or weekly carbon content of the flare gas combusted, however, is not required to be
reported. Instead, pursuant to 98.256(e)(6), the ‘‘annual average carbon content of the flare gas™’
is required to be reported. Therefore, the carbon content is required to be measured and used to
calculate emissions at a higher frequency than that which is required to be reported. Similarly,
refineries use the measured daily values of the inlet air flow rate to calculate emissions rather
than the annual average value of the inlet air flow rate they report under 40 CFR 98.256(f)(8).
As aresult, the reporting element is an average of the actual values that are used to calculate the
emissions, and is not actually used to calculate emissions. In cases such as these, we have
determined that the reporting elements are not inputs to equations.

For the list of the 69 data elements that were reassigned to other data categories, please see
Appendix C of the memorandum “Final Data Category Assignments and Confidentiality
Determinations for Part 98 Reporting Elements” (available in Docket EPA-HQ-OAR-2009-0924
and on EPA’s Web site (see http.//www.epa.gov/climatechange/emissions/CBI. html). For the
list of inputs and the reporting deadline for each input, please see 40 CFR part 98, subpart A,
Tables A-6 and A-7.
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Commenter Name: Karin Ritter, Manager, Regulatory and Scientific®
Commenter Affiliation: American Petroleum Institute (API) et al.
Document Control Number: EPA-HQ-OAR-2010-0929-0019.1
Comment Excerpt Number: 4

Comment: Finally, in its interim final rule, EPA specified the data elements that have a deferred
reporting date in “Table A-6,” which was added to 40 C.F.R. part 98. The proposed rule
“proposes to add the remaining data elements that are inputs to emission equations” to this table.
75 Fed. Reg. at 81354. Despite EPA’s intention, however, the table does not include all of the
“inputs to emission equations’ that must be reported under the GHGRP. [Footnote: We refer the
Agency to API’s February 2, 2011 comments for a further explanation of this discrepancy. See
Attachment 4.” | In its final rule, we urge EPA to reconcile Table A-6 with its July 2010
proposed rule, and make clear that all inputs to emissions equations are included in the deferral
of the reporting deadline to March 31, 2014. As explained infra at Section I, all “inputs to
emission equations” data elements are entitled to confidential treatment, and deferral of the
reporting deadline for all these elements is warranted.

Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0012.1, excerpt 7.

Commenter Name: Karin Ritter

Commenter Affiliation: American Petroleum Institute
Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 10

Comment: API is concerned that EPA’s compilation and proposed reporting deferral of the data
elements that are “inputs to emission equations” is not as comprehensive as EPA may have
intended. Multiple data elements that were originally categorized by EPA as “inputs to emission
equations” in its July 7, 2010 proposed CBI rulemaking are not included in either the interim
final or the proposed deferral actions. Again, API provided detailed information regarding these
omissions in comments we submitted yesterday. And by these omissions, EPA might be
contributing to an inadvertent disclosure of confidential information when reporters comply with
the upcoming March 31*, 2011 reporting deadline for calendar year 2010 data. API urges that
consistent with the Agency’s stated intent, all data elements in the “inputs to emission equations”
category be included in EPA’s final rule on the deferral.

Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0012.1, excerpt 7.

* Comment also included in EPA-HQ-OAR-2010-0929-0024.1 andEPA-HQ-OAR-2010-0964-0023.1.
? Attachment 4 was submitted as EPA-HQ-OAR-2010-0929-0007.1, which has been parsed separately.
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Commenter Name: Keith Adams, PE, Environmental Manager, Climate Change Programs
Commenter Affiliation: Air Products and Chemicals, Inc.

Document Control Number: EPA-HQ-OAR-2010-0964-0009.1

Comment Excerpt Number: 31

Comment: The CBI implications of reporting under the material balance method described in
98.123(b) are particularly onerous. For this rule, each process would be required to report
complete information on the balanced chemical equation (98.126(b)(2)). While EPA originally
proposed to require only the mass of each reactant added under 98.126(b)(3) and (6) (and not the
formula), there would be little difficulty in determining how much of each reactant was added to
and removed from the process. With the addition of the mass of product produced
(98.126(b)(7)), mass of product emitted 98.126(b)(4), and mass of each byproduct emitted
98.126(b)(5) a detailed understanding of the process is obtained. For some facilities, the basic
chemical equations for a process may have been placed in the public sector. However for other
facilities, this type of detailed information would provide competitors information on specific
production quantities and process yields.

Response: We thank the commenter for their input. 40 CFR 98.126(b)(2), and (6) (excluding
the chemical formula) are considered to be inputs to emission equations and are included in both
the December 27, 2011 proposal and in this final deferral notice. Today’s final rule defers the
reporting deadline for these inputs until 2015, which will provide EPA with the additional time
needed to fully evaluate whether and the extent to which potential competitive harm may result
from public availability of these data elements. 40 CFR 98.126(b)(3), (b)(4), (b)(5), (b)(7), and
the chemical formula reported under 40 CFR 98.126(b)(6), were not included in the proposal to
defer data elements because these data elements are not used as inputs to emission equations.
For further information on how EPA defines inputs, please see the response to comment EPA-
HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Robert A. Reich, P.E., Manager, Global Environmental Stewardship
Commenter Affiliation: E.I. DuPont de Nemours and Co.

Document Control Number: EPA-HQ-OAR-2010-0964-0034.1

Comment Excerpt Number: 20

Comment: We note with concern that §98.316(b)(8) has not even been identified by EPA as
one of the emissions inputs for which reporting would be delayed in its December 27 notices of
Interim Final Regulation and Proposed Regulation Deferring the Reporting Date for Certain Data
Elements despite our earlier comments on the business sensitivity of the reporting element. We
also noted specific reporting elements identified by EPA as input to emissions that are
considered by DuPont to be CBI, but not included in EPA’s notices of Interim Final Regulation
and Proposed Regulation Deferring the Reporting Date for Certain Data Elements [Op. cit., 75
Federal Register 81338-81347 and 75 Federal Register 81350-81363] despite our earlier comments on the
business sensitivity of the reporting element.
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Response: The monthly production of titanium dioxide for each production process
(§98.316(b)(8)) was not included in the proposal to defer data elements because this data element
is not used as an input to the emission equations. It was included in the Final CBI rule (76 FR
30782). For further information on how EPA defines inputs and for a response to the comment
about data elements originally identified by EPA as inputs to emission equations, please see the
response to comment EPA-HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Lorraine Krupa Gershman, Director
Commenter Affiliation: American Chemistry Council (ACC)
Document Control Number: EPA-HQ-OAR-2010-0929-0012.1
Comment Excerpt Number: 4

Comment: Section 98.246(a)(4) is generally deferred under the proposal, with the exception of
"temperature." The temperature of the processes should be protected under this proposal as well.

Response: The temperature reported under 40 CFR 98.246(a)(4) is not used as an input to
emission equations and is therefore not included in this rulemaking. It was included in the Final
CBI rule (76 FR 30782). For further information on how EPA defines inputs, please see the
response to comment EPA-HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Lorraine Krupa Gershman, Director
Commenter Affiliation: American Chemistry Council (ACC)
Document Control Number: EPA-HQ-OAR-2010-0929-0012.1
Comment Excerpt Number: 5

Comment: Section 98.246(a)(5) should be deferred. It requires the reporting of the annual
quantity of petrochemicals produced from each process unit.

Response: 40 CFR 98.246(a)(5) is not used as an input to emission equations and is therefore
not included in this rulemaking. It was included in the Final CBI rule (76 FR 30782). For
further information on how EPA defines inputs, please see the response to comment EPA-HQ-
OAR-2010-0929-0012.1, excerpt 7.

Comment Name: Lorraine Krupa Gershman, Director
Commenter Affiliation: American Chemistry Council (ACC)
Document Control Number: EPA-HQ-OAR-2010-0929-0012.1
Comment Excerpt Number: 6

Comment: Sections 98.246(c)(4 and 5) should be deferred. They require the reporting of the

annual quantity of feedstock as well as the annual quantity of ethylene produced from each
process unit.
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Response: 40 CFR 98.246(c)(4 and 5) are not used as inputs to emission equations and are
therefore not included in this rulemaking. For further information on how EPA defines inputs,
please see the response to comment EPA-HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Karin Ritter, Regulatory and Scientific Affairs®
Commenter Affiliation: American Petroleum Institute (API)
Document Control Number: EPA-HQ-OAR-2010-0929-0007.1
Comment Excerpt Number: 1

Comment: EPA's compilation (and potential deferral) of the "inputs to emission equations" are
not as comprehensive as EPA may have intended. Multiple data elements that were originally
categorized by EPA as "inputs to emission equations” in its July 7, 2010 proposed CBI
rulemaking are not included in either the interim final or the proposed deferral actions. Table I
consolidates all the direct emitters' data elements for subpart A, C, P, Y and TT. These
distinctions appear only to be arbitrary, and EPA should treat all input to emission equations
elements in the same manner. By there [sic] omissions EPA might be contributing to an
inadvertent and arbitrary disclosure of confidential information when reporters comply with the
March 31, 2011 reporting deadline for calendar year 2010 data. API urges that, consistent with
the Agency's stated intent, all data elements in the "inputs to emission equations" category be
included in EPA's final rule on the deferral. [The commenter supports deferring the following
data element citations. ]

Subpart A:

Data Element -Total number of hours in the year that a missing data procedure was used.
Reporting Section - 98.3¢c8

Data Element -Reason for the extension request

Reporting Section - 98.3d2iiC

Data Element -Planned installation date

Reporting Section - 98.3d2iiF

Subpart C:

Reporting Section - 98.36b6, 98.36b7, 98.36¢1viii, 98.36¢c1ix, 98.36c2vi, 98.36¢2vii
Data Element - Each type of Fuel combusted in the units during the year

Reporting Section - 98.36c2iv

* Comment also included in EPA-HQ-OAR-2010-0964-0030.1.
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Data Element - Fuels combusted in the units during the reporting year

Reporting Section - 98.36¢3iv

Data Element - The methodology start date

Reporting Section - 98.36¢3viii, 98.36d1vi, 98.36d2iiC, 98.36d2iiiC

Data Element - The methodology end date

Reporting Section - 98.36¢3ix, 98.36d1vii, 98.36d2iiD, 98.36d2iiiD

Data Element - Acid Rain Program end date

Reporting Section - 98.36d1viii

Data Element - Annual CO2 emission from combution of biomass

Reporting Section - 98.36d1ix

Data Element - Each type of fuel combusted in the unit during the reporting year
Reporting Section - 98.36d2iiA

Data Element - Annual CO2mass emissions from the combustion of biomass (CO2e)
Reporting Section - 98.36d2iil

Subpart P:

Data Element Quarterly quantity of CO2 collected and transferred off site (subpart PP)
Reporting Section 98.166(c)

Subpart Y:

Data Element An indication of whether daily or weekly measurement periods are used
Reporting Section 98.256¢6, 98.256¢7, 98.256e8

Data Element Annual volume of flare gas combusted

Reporting Section 98.256¢6, 98.256¢7, 98.256e8

Data Element Annual average molecular weight of the flare gas

Reporting Section 98.256¢6

Data Element Annual average carbon content of the flare gas
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Reporting Section 98.256e6
Data Element Annual average CO2 concentration
Reporting Section 98.256e7

Data Element The number of carbon containing compounds other than CO?2 in the flare gas
stream

Reporting Section 98.256e7

Data Element The annual average concentration of the compound
Reporting Section 98.256¢71

Data Element Annual average higher heating value of the flare gas
Reporting Section 98.256e8

Data Element An indication of whether the annual volume of flare gas combusted and the
annual average higher heating value of the flare gas were determined using standard condition of
68F and 14.7 psia or 60F and 14.7 psia

Reporting Section 98.256e8

Data Element Number of SSM events exceeding 500,000 scf/day

Reporting Section 98.256e9

Data Element Description of the method used to calculate the CO2 emissions
Reporting Section 98.256f5

Data Element Description of the method used to calculate the CO2 emissions
Reporting Section 98.256f5

Data Element Tier 4 calculation Methodology reporting requirements specified under
§98.36(e)(2)(vi)l

Reporting Section 98.256f6

Data Element Annual CO2 emissions associated with sources other than those from coke burn
off

Reporting Section 98.256f6

Data Element Annual average exhaust gas flow rate
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Reporting Section 98.256f7

Data Element %CO2

Reporting Section 98.256f7, 98.256f8

Data Element %CO

Reporting Section 98.256f7, 98.256f8

Data Element Annual average flow rate of inlet air

Reporting Section 98.256f8

Data Element Annual average flow rate of oxygen-enriched air
Reporting Section 98.256f8

Data Element %02

Reporting Section 98.256f8

Data Element %Ooxy

Reporting Section 98.256f8

Data Element Annual average flow rate of inlet air

Reporting Section 98.2569

Data Element Annual average flow rate of oxygen-enriched air
Reporting Section 98.25619

Data Element %N2 oxy

Reporting Section 98.25619

Data Element %N2 exhaust

Reporting Section 98.2569

Data Element Number of regeneration cycles or measurement periods during the reporting year
Reporting Section 98.256f13

Data Element Maximum rated throughput

Reporting Section 98.256g3
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Data Element Applicable equation input parameters specified in paragraphs (f)(7) through
(H(13)

Reporting Section 98.256g5
Data Element A description of the type of sulfur recovery plant
Reporting Section 98.256h2

Data Element An indication of the method used to calculate CO2 annual emissions for the
sulfur recovery plant

Reporting Section 98.256h2

Data Element Inidcatewhether the recycled flow rate and carbon content are included in the
measured data

Reporting Section 98.256h5

Data Element Indicate whether a correction for CO2 emissions in the tail gas was used in
Equation Y-12

Reporting Section 98.256h5

Data Element Tier 4 Calculation Methodology reporting requirements specified under
98.36e2vil

Reporting Section 98.256h6

Data Element Annual CO2 emissions associated with fuel combustion reporting requirement
under subpart C1

Reporting Section 98.256h6

Data Element Maximum rated throughput of the unit

Reporting Section 98.256i2

Data Element An indication of whether coke dust is recycled to the unit
Reporting Section 98.256i5

Data Element Tier 4 Calculation Methodology reporting requirements specified under
98.36e2vil

Reporting Section 98.256i6

Data Element Indicate whether you use a measured value, a unit specific emission factor, or a
default emission factor for N20O emissions
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Reporting Section 98.256i8

Data Element Basis for the CO2 emission factor

Reporting Section 98.256;8

Data Element Basis for the carbon emission factor

Reporting Section 98.256;8

Data Element Basis for the CH4 emission factor

Reporting Section 98.256j9

Data Element Total number of delayed coking units

Reporting Section 98.256k3

Data Element Total number of delayed coking drums

Reporting Section 98.256k3

Data Element Typical drum outage of coke drum or vessel
Reporting Section 98.256k3

Data Element Number of coking drums in the set

Reporting Section 98.256k4

Data Element Annual volumetric flow discharged to the atmosphere
Reporting Section 98.25615

Data Element An indication of the measurement or estimation method
Reporting Section 98.25615

Data Element Annual average mole fraction of each GHG above the concentration threshold
Reporting Section 98.25615

Data Element Typical drum outage of coke drum or vessel
Reporting Section 98.256k3

Data Element Number of venting events

Reporting Section 98.25615
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Data Element Cumulative venting time
Reporting Section 98.25615

Data Element An indication of whether the uncontrolled blowdown emission are reported under
98.253(k) or 98.253(j) or a statement that the facility does not have any uncontrolled blowdown
systems

Reporting Section 98.256m1

Data Element For uncontrolled blowdown systems reporting under 98.253] the relevant
information required under paragraph IS of this section

Reporting Section 98.256m4

Data Element The quantity of unstabilized crude oil received during the calendar year
Reporting Section 98.25606

Data Element The average pressure differential

Reporting Section 98.25606

Data Element The mole fraction of CH4 in vent gas from the unstabilized crude oil storage tank
Reporting Section 98.25606

Data Element Basis for the mole fraction of CH4 from the unstabilized crude oil storage tank
Reporting Section 98.25606

Data Element The tank-specific methane composition data

Reporting Section 98.25607

Data Element The gas generation rate data

Reporting Section 98.25607

Data Element Types of materials loaded than have an equilibrium vapor-phase concentration of
CH4 of 0.5 volume percent or greater

Reporting Section 98.256p2

Data Element Type of vessels in which material that has an equilibrium vapor-phase
concentration of CH4 of 0.5 volume percent or greater is loaded

Reporting Section 98.256p2
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Subpart TT:
Data Element The year the landfill first started accepting waste for disposal

Reporting Section 98.466a2

Data Element Number of waste streams (including “other industrial solid waste (not otherwise
listed)”) for which Equation TT-1 is used to calculate modeled CH4 generation.

Reporting Section 98.466b1
Data Element Surface area at the start of reporting year for the sections that contain waste
Reporting Section 98.466e2

Response: EPA agrees that six of the data elements cited by the commenter are used as inputs to
emission equations. As discussed in Section II of the preamble to the final deferral rule, EPA
has added these six data elements to the list of inputs to emission equations deferred in this
action. See 40 CFR 98, subpart A, tables A-6 and A-7. These data elements are:

e Subpart Y: Quantity of unstabilized crude oil received during the calendar year (40 CFR
98.256(0)(6)).
e Subpart Y: Average pressure differential (40 CFR 98.256(0)(6)).

e Subpart Y: Mole fraction of methane (CH4) in vent gas from the unstabilized crude oil
storage tank (40 CFR 98.256(0)(6)).

e Subpart Y: Tank-specific methane composition data (40 CFR 98.256(0)(7)).
e Subpart Y: Gas generation rate data (40 CFR 98.256(0)(7)).

e Subpart TT: Surface area (in square meters) at the start of the reporting year for the landfill
sections that contain waste and that are associated with the selected cover type (for facilities
using a landfill gas collection system)(40 CFR 98.466(e)(2)).

None of the other data elements identified by the commenter are used as inputs to emission
equations. Therefore, the other data elements identified by the commenter are not included in

this rulemaking. For further information on how EPA defines inputs, please see the response to
comment EPA-HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 45

Comment: For subpart Y, the deferral of data elements that were categorized as inputs to
emission equations appears to be somewhat random and incomplete. For several data elements
under Subpart Y (e.g., §98.256(e)(6)), EPA only deferred the molar volume conversion factor
(MVC), which is a constant, and neglected to defer the more critical unit specific data elements
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that EPA had classified as inputs to emission equations. For flares, data elements associated with
some estimation methodologies were deferred, while the same data elements associated with
other estimation methodologies were not deferred, even though all were categorized as inputs to
emission equations. These inconsistencies and API member’s concerns about the confidential
nature of specific data elements are indicated in the table below.

Response: EPA thanks the commenter for their input. However, except for molar volume
conversion factor, the data elements identified in this comment are not used as inputs to emission
equations. For further information on how EPA defines inputs, please see the response to
comment EPA-HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Robert A. Reich, P.E., Manager, Global Environmental Stewardship,
DuPont Safety, Health & Environment and Sustainable Growth Center

Commenter Affiliation: The Dupont Company

Document Control Number: EPA-HQ-OAR-2010-0929-0026.1

Comment Excerpt Number: 7

Comment: Subpart EE — Titanium Dioxide Production

§§98.316(b)(8) and (b)(14) should both be held confidential at this point in time. These elements
were also omitted from the Interim Final rule. We noted our concern with these reporting
elements in our September 6 comments. For §98.316(b)(8), monthly production, it seems
probable that the omission was an oversight on the part of the Agency because a similar
reporting requirement is indicated as delayed for Subpart CC (Soda Ash): §98.296(b)(6) —
Monthly Production of Soda Ash. We provided additional explanation of our concern with public
disclosure of information reported §98.316(b)(14) in our response to the Call for Information.

Response: 40 CFR 98.316(b)(8) and (b)(14) are not used as inputs to emission equations and
are therefore not included in this rulemaking. They were included in the Final CBI rule (76 FR
30782). For further information on how EPA defines inputs, please see the response to comment
EPA-HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Lorraine Krupa Gershman, Director
Commenter Affiliation: American Chemistry Council (ACC)
Document Control Number: EPA-HQ-OAR-2010-0929-0012.1
Comment Excerpt Number: 8

Comment: Sections 98.316(b)(8) and (b)(14) should both be treated as CBI at this point in time.
For §98.316(b)(8), monthly production, it seems probable that the omission was an oversight on
the part of the Agency because a similar reporting requirement is indicated as delayed for
Subpart CC (Soda Ash): §98.296(b)(6) - Monthly Production of Soda Ash.

Response: For the response to this comment, please see the response to EPA-HQ-OAR-2010-
0929-0026.1, excerpt 7.
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Commenter Name: Lorraine Krupa Gershman, Director
Commenter Affiliation: American Chemistry Council (ACC)
Document Control Number: EPA-HQ-OAR-2010-0929-0012.1
Comment Excerpt Number: 2

Comment: Sections 98.226 (c-e) require the reporting of certain data relative to the production
of nitric acid. Items (c) and (d) have had their reporting appropriately delayed as they are utilized
in emission calculations. Item (e) (annual nitric acid production from the facility) is not delayed
as it is not used in any emission calculations. In its [July 7, 2010 CBI] proposal EPA correctly
indicated that "annual nitric acid production from the facility" is indeed CBI. Due to the
similarities of items (c) and (d) to item (e), disclosure of this data would have the same impact.
Disclosure of annual production volumes will allow competitors to better understand the
activities and capabilities of other companies' operations.

Response: 40 CFR 98.226(e) is not used as an input to emission equations and is therefore not
included in this rulemaking. It was included in the Final CBI rule (76 FR 30782). For the list of
deferred data elements and their reporting deadline, please see 40 CFR part 98, subpart A, Tables
A-6 and A-7. For further information on how EPA defines inputs, see the response to comment
EPA-HQ-2010-0929-0012.1, excerpt 7.

Commenter Name: Lorraine Krupa Gershman, Director
Commenter Affiliation: American Chemistry Council (ACC)
Document Control Number: EPA-HQ-OAR-2010-0929-0012.1
Comment Excerpt Number: 1

Comment: Table A-6 of the proposal appears to be inconsistent with last July's determinations
for some of the material balance elements under §98.126(b). These citations changed between
the re-proposed and final rules and it is unclear whether this was intentional or an oversight.

In July 2010, EPA determined that §§98.126(b)(2-10) were all "inputs to emission equations”
and only the mass of material was exempt from reporting under §§98.126 (b)(3) and (6). In this
proposed rule, Table A-6 is silent with regard to extending the reporting period for §§
98.126(b)(3)-(7), with some of these reporting elements being identical to what was in the
original re-proposed rule.

Response: We thank the commenter for their input. 40 CFR 98.126(b)(3), (b)(4), (b)(5), (b)(7),
and the chemical formula reported under (b)(6) are not included in this notice because they are
not used as inputs to emission equations. For further information on how EPA defines inputs,
see the response to comment EPA-HQ-2010-0929-0012.1, excerpt 7.

Commenter Name: Robert A. Reich, P.E., Manager, Global Environmental Stewardship
Commenter Affiliation: E.I. DuPont de Nemours and Co.
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Document Control Number: EPA-HQ-OAR-2010-0964-0034.1
Comment Excerpt Number: 11

Comment: Any disclosure of Annual Production Capacity [§98.316(a)(4) and (b)(5)] and/or
Monthly Production of Titanium Dioxide [§98.316(b)(8)]. This information provides competitive
interests with direct intelligence relating to (1) the market supply and availability of TiO2, (2)
our relative cost of manufacture based on the calculated utilization of capacity rating, and (3)
product pricing flexibility or inflexibility based on (1) and (2). This intelligence, should it be
acquired, then could be used against us either in a small increment of business (e.g., a single
developing country) or a larger basis (e.g., the entire Asia-Pacific region). We note with concern
that §98.316(b)(8) has not even been identified by EPA as one of the emissions inputs for which
reporting would be delayed in its December 27 notices of Interim Final Regulation and Proposed
Regulation Deferring the Reporting Date for Certain Data Elements [Footnote: 75 Federal
Register 81338-81347 and 75 Federal Register 81350-8136] despite our earlier comments on the
business sensitivity of the reporting element [...] We believe the Number of Separate Chloride
Process Lines Located at the Facility [§98.316(b)(14)] falls into the same category as Production
and Capacity CBI noted above. From direct information regarding the number of separate
Chloride Lines that may be located at our sites, and other information that may be available
indicating production rates at any given site, a competitor can better approximate our production
capability per line. We believe our capabilities in that regard differ from our competitors’, and
we would like to retain that difference as CBI and not actively disclose it. We note with concern
that this item has not even been identified by EPA as one of the emissions inputs for which
reporting would be delayed in its December 27 notices of Interim Final Regulation and Proposed
Regulation Deferring the Reporting Date for Certain Data Elements [Footnote: Ibid, 75 Federal
Register 81338-81347 and 75 Federal Register 81350-81363] despite our earlier comments on
the business sensitivity of the reporting element.

Response: The annual production capacity of titanium dioxide (§98.316(a)(4) and
(§98.316(b)(5)), monthly production of titanium dioxide for each production process
(§98.316(b)(8)), and the number of separate chloride lines located at the facility (§98.316(b)(14))
were not included in the proposal to defer data elements because these data element are not used
as an input to the emission equations. They were included in the Final CBI rule (76 FR 30782).
For the list of deferred data elements and their reporting deadlines, please see 40 CFR part 98,
subpart A, Tables A-6 and A-7. For further information on how EPA defines inputs, see the
response to comment EPA-HQ-2010-0929-0012.1, excerpt 7.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 165

Comment: For Subpart Y, the following data elements are important for the estimation and
verification of emissions and are thus equally as important as the calculated estimates. Therefore,
they should be reported and their reporting should not be deferred. Doing so is not only
inconsistent with basic technical principles of verifiability, it is clear that even industry
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representatives recognize that consistency, transparency, and accuracy are important for GHG
reporting.

e Number of regeneration cycles or measurement periods during the reporting year (98.256f13)
e Calculated annual CO2 emissions from sour gas sent off-site for sulfur recovery (98.256h3)

e Typical drum outage of coke drum or vessel (98.256k3)

e Annual volumetric flow discharged to the atmosphere, annual average mole fraction of each
GHG above the concentration threshold, number of venting events, and cumulative venting
time (98.25615)

Response: None of the data elements identified by the commenter are used as inputs to emission
equations and are therefore not included in this rulemaking. They were included in the Final
CBI rule (76 FR 30782). For further information on how EPA defines inputs, please see the
response to comment EPA-HQ-OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 97

Comment:

e The reporting of the basis for the mole fraction of CH4 in the vent gas from the unstabilized
crude oil storage tank (98.25604v) should not be deferred, as this is not business sensitive
information.

e The reporting of the basis for the mole fraction of CH4 in the vent gas from the unstabilized
crude oil storage tank (98.25606) should not be deferred, as this is not business sensitive
information.

Response: 40 CFR 98.256(0)(4)(v) is used to calculate emissions and has therefore been
deferred. 40 CFR 98.256(0)(6) is not used as inputs to emission equations, and is not included
in this rulemaking. 40 CFR 98.256(0)(6) was included in the Final CBI rule (76 FR 30782). For
further information on how EPA defines inputs, please see the response to comment EPA-HQ-
OAR-2010-0929-0012.1, excerpt 7.

Commenter Name: Robert A. Reich, P.E., Manager, Global Environmental Stewardship,
DuPont Safety, Health & Environment and Sustainable Growth Center

Commenter Affiliation: The Dupont Company

Document Control Number: EPA-HQ-OAR-2010-0929-0026.1

Comment Excerpt Number: 6

Comment: §§98.126(b)(2)-(10) were all "inputs to emission equations" and only the chemical
formulae of reactants and by-products would be held confidential under §§98.126 (b)(3) and (6).
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In this proposed rule, Table A-6 contains nothing with regard to extending the reporting period
for §§98.126(b)(3)-(7).

Response: Several of the data elements mentioned in this comment (98.126(b)(3), (b)(4),
(b)(5), (b)(7) and the data elements in (b)(6) other than mass of each fluorine-containing reactant
fed into the process) are not used as inputs to the emission equations and are therefore not
included in this rulemaking. For the list of deferred data elements and their reporting deadline,
please see 40 CFR part 98, subpart A, Tables A-6 and A-7. For further information on how EPA
defines inputs, see the response to comment EPA-HQ-2010-0929-0012.1, excerpt 7.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 80

Comment: The reporting of the measured average hourly CO2 emission rate during the test
(98.176f1) should not be deferred because this is direct emissions data.

Response: This data element is used as an input to an emission equation and has been included
in the final deferral. For further information on how EPA defines inputs, see the response to
comment EPA-HQ-2010-0929-0012.1, excerpt 7.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 145A

Comment: The gas generation rate data (98.25607) is emissions data and its reporting should
not be deferred.

Response: This data element is used as an input to an emission equation and has been included
in the final deferral. For further information on how EPA defines inputs, see the response to
comment EPA-HQ-2010-0929-0012.1, excerpt 7.

Commenter Name: Sierra Club et al.

Commenter Affiliation: Sierra Club et al.

Document Control Number: EPA-HQ-OAR-2010-0929-0029.1
Comment Excerpt Number: 140

Comment: The gas generation rate data (98.25604vi) is emissions data and its reporting should
not be deferred.
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Response This data element is used as an input to an emission equation and has been included in
the final deferral. For further information on how EPA defines inputs, see the response to
comment EPA-HQ-2010-0929-0012.1, excerpt 7.

3.0 SUBPARTA

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 9

Comment: Data element: Any facility operating data or process information used for the GHG
emission calculations

This data element relates to information that must be reported in an abbreviated emissions report
for 2010. API supports deferring this data element as the content of such information is very
broad and would certainly include CBI.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

4.0 SUBPARTC

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 21

Comment: Ratio of the maximum rate heat input capacity to the design rated steam output
capacity of the unit.

API supports deferring this data element and classifying this information as CBI. This
information directly reveals unit utilization which is sensitive business information.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0014.1, excerpt 1.

Commenter Name: William C. Herz, Vice President, Scientific Programs
Commenter Affiliation: The Fertilizer Institute (TFI)
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Document Control Number: EPA-HQ-OAR-2010-0964-0011.1
Comment Excerpt Number: 5

Comment: TFI believes that all of the Subpart C inputs to emission equations set forth in Table
1 should be considered confidential business information by EPA and not available for public
disclosure. While some of these individual data elements are not maintained as confidential by
TFI’s members in the normal course of their business, these data elements, when coupled with
the Subpart G inputs to emission equations data elements, allow a competitor to create an
accurate estimate of a facility’s cost structure and operating efficiencies.

Response: EPA thanks the commenter for their input. Today’s action does not establish the
confidentiality status of any inputs to emission equations; rather, as described in the preamble to
this action, it provides EPA time needed to fully evaluate whether and the extent to which
potential competitive harm may result if any of the inputs to equations are made publicly
available and to take further action if necessary. EPA defers assessing this comment to action on
its ongoing process for evaluating inputs to equations, as described in the docket memorandum,
"Process for Evaluating and Potentially Amending Part 98 Inputs to Emission Equations."

Commenter Name: Burl Ackerman, Environmental Engineering Manager
Commenter Affiliation: J. R. Simplot Company

Document Control Number: EPA-HQ-OAR-2010-0929-0028.1
Comment Excerpt Number: 2

Comment: Simplot recommends the following inputs be considered confidential business
information.

Subpart C- General Stationary Fuel Combustion Sources

§98.36(e)(2)(1)

§98.36(e)(2)(1)(A)
§98.36(e)(2)(1v)(A)
§98.36(e)(2)(1x)(F)

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0964-0011.1, excerpt 1.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)
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Document Control Number: EPA-HQ-OAR-2010-0964-0030.1
Comment Excerpt Number: 11

Comment: An estimate of the heat input from each type of fuel.
API supports deferring this information and classifying this element as CBI.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 20

Comment: Total quantity (i.e., pounds) of steam produced from MSW or solid fuel combustion
during the year.

API supports deferring this data element and classifying this information as CBI.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 31

Comment: Carbon-based F-factor used in Equation C-13 of this subpart for each fossil fuel.

API supports deferring this data element and classifying this information as CBI, particularly
where this factor is based on site-specific data.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0021.1, excerpt 1.

Commenter Name: Karin Ritter

Commenter Affiliation: American Petroleum Institute
Document Control Number: EPA-HQ-OAR-2010-0964-0006
Comment Excerpt Number: 9
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Comment: As API’s prior comments demonstrate, the “inputs to emission equations’ contain
highly sensitive operational information that is CBI. For example, the quantity of fuel combusted
in each combustion unit or group of combustion units is not information that is routinely reported
in other greenhouse gas reporting programs and it’s not currently available to the public. Under
the California, for example, under the California mandatory greenhouse reporting rule, fuel
quantity for each combustion device is recognized as CBI.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0964-0011.1, excerpt 1.

Commenter Name: Robert D. Bessette, President

Commenter Affiliation: Council of Industrial Boiler Owners (CIBO)
Document Control Number: EPA-HQ-OAR-2010-0964-0014.1
Comment Excerpt Number: 5

Comment: If certain information collected through the MRR, such as input data used in
emission equations and the calculations themselves, is released to the public, CIBO members
would suffer substantial harm to their competitive position. See Leavitt, 2006 WL 667327 at *5
(EPA defending CBI claims because the disclosure of information "would result in a competitive
disadvantage to the respective companies"). Here, if the non-emission input and other data listed
in Table 1 above were made publicly available, competitors would be privy to sensitive data of
their direct competitors. The disclosure of this non-emission input data might also reveal a
company's market strength and position or enable competitors to "infer production costs and
pricing structures." See 75 Fed. Reg. 39,122-23 (July 7, 2010). More specifically, harms that
could occur if these data become publicly available include:

e Providing competitors with knowledge regarding a competitor’s source operating hours and
other information, such as the ratio of maximum rate heat input capacity to the design rated
steam output capacity can cause harm the competitive position of any companies required to
report this information. Competitors could infer from this data whether certain equipment is
out-dated and in need of replacement (thereby requiring their competitor to make costly
capital investments or permitting modifications) or if their competitor lacks spare capacity to
increase production. Similarly, disclosing information regarding the number of units sharing
the same common stack or duct and combined maximum rated heat capacity could
potentially provide competitors with information about a facility's spare process capacity and
process design.

e Publicly disclosing energy consumption, the maximum rated heat input capacity, types of
fuels used at a facility, or steam production may allow competitors to gain unfair intelligence
regarding production capabilities, utilization, and production and energy costs. Knowledge of
the capacity of process heaters, the type of fuel utilized in process heaters, composition of
biomass combusted, molecular weights and carbon contents used in emissions calculations,
and the high heat values for fuels combusted could enable competitors to calculate the
production output and relative cost of manufacture at a particular facility.
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e Identifying which facilities utilize non-traditional fuels could place the reporting entity at a
competitive disadvantage because the composition and quantity of its nontraditional fuels are
typically unknown amongst industry competitors. Therefore, these sources should not be
forced to disclose confidential information such as the type of fuel utilized, composition of
biomass combusted, molecular weights and carbon contents used in emissions calculations,
and the high heat values for fuels combusted.

There is no time after which this data could be released that would avoid these potential
competitive harms or antitrust concerns.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0964-0011.1, excerpt 1.

Commenter Name: Arline M. Seeger, Executive Director
Commenter Affiliation: National Lime Association (NLA)
Document Control Number: EPA-HQ-OAR-2010-0964-0020.1
Comment Excerpt Number: 2

Comment: Heat input - Knowing the heat input (e.g., total gross calorific value) from each type
of fuel combusted in a lime kiln would help competitors determine the specific type and quality
of fuel combusted. It could also help determine the source of the fuel (e.g., it is coal from the
Powder River Basin, or it is a particular mix of biomass materials). Heat input values reveal
information that is otherwise difficult to obtain. For example, while anyone can readily ascertain
that a plant is combusting coal, knowledge of its heat value may help competitors determine
where the fuel came from, and what the plant might have to pay for transportation costs.
Significantly, the maximum heat input of a kiln also gives insights into the production capacity
of the kiln and its production efficiency.

[The commenter supports deferring the following data element citations. ]
40 CFR § 98.36(b)(9)(iii)
40 CFR § 98.36(c)(2)(ix)

High heat value — The average annual high heat value (the high or gross heat content of the
fuel[40 CFR 98.6]) also gives competitors an insight into the potential production capacity of the
kiln.

[The commenter supports deferring the following data element citations. ]
40 CFR § 98.36(e)(2)(ii)(C)
40 CFR § 98.36(e)(2)(iv)(F)

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0014.1, excerpt 1.
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Commenter Name: Frederick T. Harnack, General Manager, Environmental Affairs
Commenter Affiliation: United States Steel Corporation (USS)

Document Control Number: EPA-HQ-OAR-2010-0964-0033.1

Comment Excerpt Number: 4

Comment: [The commenter supports deferring the following data element citations:] 40 CFR
part 98, subpart C sections 98.36¢1v, 98.36¢c2iv, 98.36d2iiA, 98.36d2iiiA, 98.36e2i,
98.36€2iiA, 98.36e2ivA . "Each type of fuel combusted in the unit during the report year."

Energy is a significant cost component of our business. As such, our energy consumption and
fuel choice is actively managed by our company to help us balance certain regulatory
obligations, control costs and remain competitive. The fuel profiles of our boilers, process units,
and furnaces throughout our facilities are continuously monitored, and may be adjusted within
our permit limitations to help us derive strategies that mitigate risks, and maintain our
competitiveness. Consideration is given to market pressures stemming from factors that balance
supply and demand. Because energy intensive industries such as ours purchase relatively large
amounts of fuels, publishing fuel consumption may expose us to artificial adjustments of energy
production volumes, and energy spot prices by third parties. It may also put us at a significant
disadvantage during negotiations with suppliers. Competitors may also gain an advantage during
their negotiations with the same supplier, and gain insight on our overall corporate strategies.
The net effect of this is likely to increase our cost, and erode our competitiveness globally.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0014.1, excerpt 1. EPA notes that not all of the
data elements mentioned by the commenter are used as inputs to emission equations. Only data
elements used as inputs to emission equations are included in this rulemaking. For the list of
deferred data elements and their reporting deadline, please see 40 CFR part 98, subpart A, Tables
A-6 and A-7.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 12

Comment: Fuels combusted in the units during the reporting year.

This data element should be CBI. Through the CBI determinations under Subpart C, EPA is
placing companies without CEMS at a disadvantage by not protecting information provided as
inputs to emission equations. For Subpart C, the quantity of each fuel combusted, the high
heating value (HHV), carbon content and molecular weight of each fuel are reported where
emission calculation methodology Tier 2 or 3 is used. This information, along with the
identification and maximum rate heat capacity of each combustion unit, provides competitors
valuable trade information by knowing utilization rates of combustion units. Knowing the
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capacity utilization of energy, competitors could then calculate the production output of
production units and of that facility. Competitors could use this information along with the
maximum rated and/or annual throughput required to be reported under some subparts to
evaluate whether a facility has existing capacity available to increase production and market
share, or is already at their maximum production and would need to invest capital to expand
capacity in order to produce more. Having such information could give competitors insights to
make competitive decisions on expanding their own production rates or altering their pricing
strategies to the detriment of the reporting company. Further, composition fuel and is considered
propriety business information.

Disclosure of fuel use, particularly fuel use by unit as required under §98.36(e)(2)(i), would
reveal a facility’s process operational capacity, limits, bottlenecks, and options to reconfigure in
response to market change. This information can be used by competitors to the disadvantage of
the reporting company. The quantity of fuel gas combusted in each combustion unit or group of
combustion units is not information that is routinely reported and is not currently available to the
public. For example, under the California reporting rule, fuel quantity for each combustion
device is recognized as CBI. API members are claiming fuel quantity as CBI in their California
emissions report.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0964-0011.1, excerpt 1.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 13

Comment: The total heat input from each fuel listed in Table C-2 that was combusted during
the year.

API supports deferring this information. This data element should be CBI. HHV, carbon content
and molecular weight of each fuel, along with the identification and maximum rated heat
capacity of each combustion unit, provides competitors valuable trade information by knowing
utilization rates of combustion units.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0014.1, excerpt 1.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific Affairs
Commenter Affiliation: American Petroleum Institute (API)

Document Control Number: EPA-HQ-OAR-2010-0964-0030.1

Comment Excerpt Number: 15

Comment: Annual heat input from each type of fuel.
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API supports deferring this information and classifying these elements as CBI. This data element
should be CBI. HHV, carbon content and molecular weight of each fuel, along with the
identification and maximum rated heat capacity of each combustion unit, provides competitors
valuable trade information by knowing utilization rates of combustion units.

Response: EPA thanks the commenter for their input. For the response to this comment, please
see the response to EPA-HQ-OAR-2010-0929-0014.1, excerpt 1.

Commenter Name: Karin Ritter, Manager, Regulatory and Scientific’
Commenter Affiliation: American Petroleum Institute (API) et al.
Document Control Number: EPA-HQ-OAR-2010-0929-0019.1
Comment Excerpt Number: 16

Comment: Disclosure of numerous data elements that provide information about actual fuel
usage, measured high heating value, and carbon content [Footnote: Examples of such data are
found in Subpart C: total quantity of each type of fuel combusted (as required by §§
98.36(e)(2)(1), 98.36(2)(e)(i1)(A)); high heat values used in the CO2 emissions calculations (§
98.36(2)(e)(i1)(C)); quantity of each type of fuel combusted (§ 98.36(e)(2)(iv)(A)), and all the
carbon content used in the emission calculations (including both valid and substitute data values)
(§ 98.36(e)(2)(iv)(C)).] would also cause substantial harm to the Associations’ members who are
engaged in raw material purchases and product sales. For instance, disclosure of fuel use would
reveal a facility’s process operational capacity, limits, bottlenecks, and options to reconfigure in
response to market changes. From a raw materials standpoint, if competitors had access to these
data, they could calculate members’ profit margins and then destroy their competitive position by
driving raw material prices up to the maximum amount the profit margin would bear. From a
product sales standpoint, if competitors had access to these data, they could calculate the fuel
component of th