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Pursuant to section 502(d)(1) of the Clean Air Act, 42 U.S.C. § 7661a(d)(1), each
state must develop and submit to U.S. EPA an operating permit program that meets the
requirements of Title V of the Act. EPA granted interim approval of Wisconsin’s
program, effective April 5, 1995, and final approval effective November 30, 2001. 40
C.F.R. pt. 70, Appx A. Wisconsin purported to apply its program in issuing the renewal
permit to the Georgia Pacific Consumer Products plant at issue here. However, the
proposed renewal permit contains serious errors that necessitate an objection by the
Administrator in response to this Petition.

Pursuant to Clean Air Act 8 505(b)(2) and 40 CFR § 70.8(d), the Sierra Club,
Clean Water Action Council, and Midwest Environmental Defense Center (together
herein as “Petitioners”) hereby petition the Administrator (“the Administrator”) of the
United States Environmental Protection Agency (“U.S. EPA” or “EPA”) to object to a
proposed Title VV Operating Permit for the Koch Industries’ Georgia Pacific Consumer
Products plant (“GP”), Permit Number 405032870-P10 (“Permit”). The Permit was
proposed to U.S. EPA by the Wisconsin Department of Natural Resources (“DNR”) more
than 45 days ago. A copy of the proposed Permit is attached as Exhibit A.

Petitioners and others provided comments to the DNR on the draft permit and the
revised draft permit. A true and accurate copy of Petitioners’ comments is attached at
Exhibit B. DNR’s response to comments is attached as Exhibit C.

This petition is filed within sixty days following the end of U.S. EPA’s 45-day
review period, as required by Clean Air Act (“CAA”) § 505(b)(2)." The Administrator

must grant or deny this petition within sixty days after it is filed. If the Administrator

! DNR proposed the permit to EPA on May 23, 2011. EPA’s forty-five (45) comment period
expired no early than July 7, 2011. The public’s time for petitioning the Administrator extends through, at
least, September 5, 2011.



determines that the Permit does not comply with the requirements of the CAA, or fails to

include any “applicable requirement,” he must object to issuance of the permit. 42

U.S.C. 8§ 7661b(b); 40 C.F.R. 8 70.8(c)(1) (*The [U.S. EPA] Administrator will object to

the issuance of any permit determined by the Administrator not to be in compliance with

applicable requirements or requirements of this part.”). “Applicable requirements”

include, inter alia, any provision of the Wisconsin State Implementation Plan (“SIP”),

including any term or condition of any preconstruction permit, any standard or

requirement under Clean Air Act sections 111, 112, 114(a)(3), or 504, acid rain program

requirements.

40 C.F.R. §70.2.

This petition seeks an objection by the Administrator for three reasons:

1)

2)

3)

The permit lacks applicable new source review program requirements and
Wisconsin DNR applied an erroneous interpretation of the “routine
maintenance” exemption to determine that these requirements do not

apply.

The permit lacks applicable new source review and new source
performance standard requirements that were triggered through non-
exempt fuel switching and Wisconsin DNR improperly deferred
addressing this issue.

The permit lacks applicable requirements ensuring protection of air quality
increments, which apply pursuant to the Wisconsin SIP and the Prevention
of Significant Deterioration programs, because the Wisconsin DNR
misinterprets the applicable regulations defining increment consuming
emissions.

l. The Permit Lacks Applicable Requirements That Apply Because The
Boilers Have Been Modified.

All major stationary sources, including the GP plant at issue here, are required to

apply for Title V operating permits that include emission limitations and other conditions

as are necessary to assure compliance with applicable requirements of the Clean Air Act,

including the requirements of the applicable State Implementation Plan, the Prevention of
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Significant Deterioration, the Nonattainment New Source Review, and the New Source
Performance Standard programs. 42 U.S.C. 88 7661a(a), 7661c(a); 40 C.F.R. 8 70.1; In
re Monroe Elec. Gen. Plant, Entergy Louisiana, Inc., Petition No. 6-99-2 (Adm’r, June
11, 1999); 57 Fed. Reg. 32,250, 32,250-51 (July 21, 1992). Title V is therefore a main
vehicle for ensuring that air quality control requirements are applied to a facility, that the
facility complies with the requirements, and that the compliance is monitored and
enforceable.

Part C of the Clean Air Act establishes the Prevention of Significant Deterioration
(PSD) program of the Clean Air Act. 42 U.S.C. 88 7470-7479. Pursuant to the PSD
program, no major source may be constructed or modified without obtaining a permit. 42
U.S.C. 8§ 7475(a)(1). Additionally, each new or modified facility must comply with
emission limits that are “best available control technology” (BACT) and must
demonstrate that their emissions do not cause or contribute to a violation of either a
national ambient air quality standard (NAAQS) or a limit on incremental air quality
degradation known as “increment.” 42 U.S.C. § 7475(a)(3), (4). EPA has promulgated
implementing regulations at 40 C.F.R. 88 51.166 and 52.21. Every facility must comply
with these requirements, including through the facility’s Title V permit. 40 C.F.R. §
70.2.

Part D of the Act creates the nonattainment New Source Review program. EPA
implements that program through state implementation plan submissions that comply
with the requirements of 40 C.F.R. § 51.165 and Appendix S. See Wis. Admin. Code ch.
NR 408 (Wisconsin’s nonattainment New Source Review program). Among other

requirements, a modified source in a nonattainment area must comply with Lowest



Achievable Emission Rates (LAER) and must satisfy various off-set requirements. 42
U.S.C. § 7502(a)(1), (3).

At relevant times hereto, the facility was located in Brown County, which has
been designated as attainment for all pollutants other than sulfur dioxide. Prior to
February 26, 1992, Brown County was designated as nonattainment for sulfur dioxide.

See http://www.epa.gov/oagps001/greenbk/anay wi.html. The portion of Brown County

that includes the facility was designated nonattainment for sulfur dioxide in 1981 through

February, 1992. http://www.epa.gov/oaqps001/greenbk/phistory wi.html.

The New Source Performance Standard (NSPS) program in the Act requires
modified sources to comply with standards established by EPA pursuant to 42 U.S.C. §
7411. Those standards are promulgated in 40 C.F.R. part 60.

The Permit at issue here contains no BACT or LAER limits for the boilers B25,
B26, or B27. Nor does the permit include NSPS standards for those boilers. Similarly,
the permit does not subject the plant to off-set requirements for SO, for major
modifications that occurred while the area in which the plant is located was designated as

nonattainment for sulfur dioxide.

A. Petitioners’ Public Comments.

Petitioners submitted public comments during the comment period that
specifically raised the issue of modifications to the facility’s modified boilers, and that
the draft permit did not ensure compliance with NSR, PSD and NSPS requirements. See
Ex. B. Specifically, Petitioners noted that the draft permit contains a table listing the
“Installation/Modification Date” for each unit that does not account for numerous

modifications made to the units after the dates identified in the table. Ex. B, Comments



at 1. Additionally, Petitioners noted that the permit shield inappropriately extended to the
boilers for compliance with the NSPS standards even though Wisconsin DNR did not
conduct an investigation to determine whether the boilers have been modified and,
therefore, whether additional NSPS provisions apply. Id. As Petitioners noted, there
have been many modifications—based on public documents and sworn testimony of a
former managers—that were not accounted for in DNR’s permit. 1d. at 1-3. Lastly, the
permit comments noted that “because the boilers were modified several times, in
numerous ways... PSD is an applicable requirement. DNR must include BACT and
other PSD program requirements in the operating permit.” Id. at 4.
B. DNR’s Response To Comments

In DNR’s Response to Comments (RTC), it acknowledged Petitioners’ comments
and identified a number of projects that had occurred at the facility’s boilers. Ex. C, RTC
at 1-7. For all but one of the projects that DNR determined had occurred at the plant,
Wisconsin DNR undertook an analysis to determine whether the project was “routine
maintenance” and, if not, then whether the project resulted in an emission increase. Id.
For all but one of the modifications made to the plant, DNR determined that the projects
constituted exempt “routine maintenance.” Id. For one project—a reheater replacement
on Boiler B26—DNR purported to rely on a prior “determination” by the agency
regarding “routine maintenance.” While that prior “determination” was not part of a
permit decision, nor otherwise subject to public notice and comment, DNR nevertheless
refused to address the project based on its past decision. Id.

The only project that DNR determined not to be “routine maintenance” was a

project that involving replacement of a cyclone burner on Boiler B27. DNR determined



that project was not routine maintenance, but that, notwithstanding a lack of any actual
analysis of emissions, that “it is most likely that the replacement did not result in either
an increase in hourly emissions, or a significant increase in annual emissions.” EXx. 3,
RTC at 3. DNR provides no apparent basis for this determination. See Email from Susan
Kraj, USEPA, May 10, 2011, 2" { (noting that DNR’s analysis provides “no emissions
data to support” DNR’s assertion that “there was not an increase in emissions,” even
though DNR concluded that the purpose of the project was “to restore lost capacity”)
(attached as Exhibit D). As set forth below, DNR’s analysis was wrong on both its
determinations that projects were not “routine maintenance” and that emissions did not
increase—based on the applicable emission increase test—for the cyclone replacement
project.
C. EPA Should Correct DNR’s Erroneous Assumption That Because

EPA Requested Information From the Facility and Has Not (Yet)

Filed An Enforcement Action That EPA Has Made A Conclusion

That No Modifications Have Occurred.

DNR asserts that:

It should be noted that EPA requested information on

Boilers B25, B26, B27 and B28 through a Section 114

request dated March 6, 2003. Additional information on

Boilers B26 and B28 was requested in a Section 114

request dated August 26, 2003. The facility responded to

these requests through letters dated April 10, 2003 and May

23, 2003. EPA did not determine that the boilers were

subject to NSPS or PSD review as a result of the

information submitted at that time.
Ex. C, RTC at 2; see also id. at 5 (stating that a 2002 project was inquired into by EPA in
2003 and that “EPC did not determine that Boiler B26 was subject to NSPS or PSD as a
result of the information submitted at that time”). Additionally, DNR asserts that “EPA

sent the facility a Section 114 request in 2003 which asked for information about



petroleum coke use in B26 and B27” and that “[t]o the Department's knowledge, EPA has
not determined that B26 and B27 are subject to NSPS based on the information
submitted. The Department will not duplicate EPA's investigation in this regard.” Ex. C,
RTC at 7.

DNR appears to believe that if EPA requests information and does not
immediately file an enforcement action, that EPA has necessarily reached a final
conclusion that New Source Review/PSD and New Source Performance Standards do not
apply. This assumption is incorrect. EPA enforcement personnel have limited time and
limited resources. The fact that it has not (yet) filed an enforcement case could as easily
be attributed to a significant work load, prioritization of other work, a lack of sufficient
staff resource to review information, or any other reason other than a final determination
of non-applicability. In fact, in a May 12, 2011, email from Susan Kraj, USEPA, to
Carol Crawford, WDNR, EPA states: “our enforcement staff told me that they did not
make any affirmative statements of compliance... they did not pursue and of the other
boilers.” See Email from Susan Kraj, USEPA, to Carol Crawford, WDNR (May 12,
2011) (attached as Exhibit E).

D. DNR’s “Routine Maintenance” Determination Is In Error And,
Therefore, The Permit At Issue Contains Material Mistakes And Fails
To Comply With All Applicable Requirements.

1. Background On “Routine Maintenance Repair And
Replacement.”

The Clean Air Act makes the provisions of the PSD program applicable to each
newly constructed or modified existing source. 42 U.S.C. § 7475(a), 7479(2)(C). EPA,

however, created an exemption to this requirement through a rule, 40 C.F.R. 8§



51.166(b)(2)(ii1), 52.21(b)(2)(iii)(a)—asserting that broad language of the Act could
“encompass the most mundane activities at an industrial facility (even the repair or
replacement of a single leaky pipe, or a change in the way that pipe is utilized).” 57 Fed.
Reg. 32,314, 32,316 (July 21, 1992)%. The “routine maintenance” exemption was never
challenged as part of the litigation over EPA’s 1980 rulemaking. See generally Alabama
Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1980) (not addressing any challenges to the
“routine maintenance” exemption); id. at 361 (noting that EPA’s “de minimis” exemption
authority had not been challenged by the parties for situations other than those addressed
by the court’s opinion). However, the D.C. Circuit has recently questioned the legality of
the Routine Maintenance exemption, stopping short of vacating it because it was not
directly challenged and therefore not within the Court’s jurisdiction at the time. New
York, 443 F.3d 880, 888 (D.C. Cir. 2006) (citing Shays v. FEC, 414 F.3d 76, 113-14).
The New York court’s reasoning questions whether the “routine maintenance”
exemption is legal at all. To the extent it is lawful, it can only be lawful if it is exempts
only truly de minimis modifications. Ala. Power, 636 F.2d at 360-61, 400; New York, 443
F.3d at 888; In re Tenn. Valley Auth., 9 E.A.D. 357, 392-93 (EAB 2000). Therefore, the
exemption must be very narrowly interpreted and applied. See Kimel v. Fla. Bd. of
Regents, 528 U.S. 62, 87 (U.S. 2000); Rugiero v. United States DOJ, 257 F.3d 534, 543
(6" Cir. 2001); Shays v. FEC, 414 F.3d 76, 113-14 (D.C. Cir. 2005) (“situations covered
by a de minimis exemption must be truly de minimis.”). EPA’s longstanding
interpretation of the definition of modifications that trigger PSD has been very broad “to

cover virtually any significant alteration to an existing plant and to interpret the exclusion

% This statement, if taken alone, actual overstates the issue. Simply fixing a leaky pipe would not
automatically be a major modification, subject to NSR requirements. An emission increase must still occur
(i.e., be estimated based on applicable emission increase tests applied prior to the project).

9



related to routine maintenance, repair and replacement narrowly.” Ltr. from Doug Cole,
EPA to Alan Newman, Wash. Dept. Ecology (Nov. 5, 2001); see also In re Tenn. Valley
Auth., Petition No. 1V-2010-1, Order Responding to Petition to Object to Title V Permit
at 7 (Adm’r, May 2, 2011) (“The plain language of [42 U.S.C. 88 7411(a)(4), 7475(a),
and 7479(2)(C) and 40 C.F.R. 8 52.21(b)(2)(i)] indicates their sweeping scope. Both the
CAA and its implementing regulations define “modification” as including any physical or
operational change. In light of that breadth, any regulatory exemption from the statutory
and regulatory requirements should be interpreted in a limited way.” (internal citations
omitted)) (hereinafter “TVVA T5-Order”)°.
Courts have similarly interpreted the “Routine Maintenance” exception narrowly.

See e.g., U.S. v. So. Indiana Gas & Elec. Co., 245 F.Supp. 2d 994, 1019 (S.D.Ind. 2003)
(exemptions from the definition of “modification”—including routine maintenance—are
“very narrow”). Courts have identified three hallmarks of the Routine Maintenance
exemption:

First, the exemption applies to a narrow range of activities,

in keeping with the EPA’s limited authority to exempt

activities from the [CAA]. Second, the exemption applies

only to activities that are routine for a generating unit. The

exemption does not turn on whether the activity is

prevalent within the industry as a whole. Third, no activity

is categorically exempt. EPA examines each activity on a

case-by-case basis, looking at the nature and extent,

purpose, frequency, and cost of the activity.
United States v. Ohio Edison, 276 F. Supp. 2d 829, 834 (S.D. Ohio 2003) (quoting
SIGECO, 245 F.Supp. 2d at 1008) (emphasis added, original emphasis omitted); see also

Sierra Club v. Morgan, 2007 U.S. Dist. LEXIS 82760, at *33-34 (W.D. Wis. 2007).

% Available at
http://www.epa.gov/region?/air/title5/petitiondb/petitions/tva_paradise response2010.pdf
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Whether a project falls within the narrow Routine Maintenance exemption
depends on a four-factor assessment, focusing on: (1) the nature and extent of the project;
(2) the project’s purpose; (3) the frequency of the project; and (4) the project’s cost. See
WEPCO, 893 F.2d at 909-11; SIGECO, 245 F.Supp. 2d at 1008; United States v. Ohio
Edison, 276 F. Supp. 2d 829, 855 (S.D. Ohio 2003); United States v. Cinergy Corp., 495
F. Supp. 2d 909, 930 (S.D. Ind. 2007); Memorandum from Don R. Clay, Acting Assistant
Administrator for Air and Radiation, to David A. Kee, Air and Radiation Division,
Region V, at 3 (“Clay Memo™)*. The EPA has applied this test to plants in Michigan.
Letter from Francis X. Lyons, Regional Administrator, EPA Region V, to Henry Nickel
(May 23, 2000) (“Detroit Edison”)°.

The burden is on the facility to demonstrate that it qualifies for RMRR. (CITE—
including TVA EAB?). Therefore, if information about a project is missing because the
facility failed to keep records in support of its RMRR claims, it cannot claim a benefit
from the lack of such information. Ex. D, Email from Susan Kraj, USEPA, to Carol
Crawford, WDNR (May 10, 2011).

i. Nature and Extent

Under the first factor-- nature and extent—the relevant question is whether major
components are being modified or replaced, including whether the parts or “of
considerable size, function, or importance to the operation of the facility.” TVA T5-
Order at 10; Memo from Steve Dunn, WDNR, to UW-Charter Street Title V Renewal
File at p. 3 (May 8, 2007) (“Charter St. Memo”) (attached as Exhibit F). Thus, a project

that replaces of most or all of a major component of the source is not routine. Detroit

4 Available at http://www.epa.gov/region7/air/nsr/nsrmemos/wpco2.pdf

® Available at http://www.epa.gov/region7/air/nsr/nsrmemos/detedisn.pdf
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Edison at 10 (Explaining that the analysis examines “[w]hether major components of a
facility are being modified or replaced; specifically, whether the units are of considerable
size, function, or importance to the operation of the facility, considering the type of
industry involved.”).

The use of outside contractors, use of new materials or equipment, and duration®
of the project (possibly including a shutdown of the unit) each indicates a non-routine
project. Id.; Cinergy, 495 F. Supp. 2d at 933-34; TVA T5-Order at 11. Similarly,
projects that require the approval of upper-level management are considered non-routine.
Ohio Edison at 859 (finding a project to be non-routine where approval was “handled by
[the utility’s] central office” and not the plant manager); Cinergy, 495 F. Supp. 2d at 939.

EPA has interpreted the “routine maintenance” exemption in the context of
replacing boiler tubes (which includes every project at issue in this Petition) by
contrasting the replacement of a single, or up to a couple, worn or damaged tubes on an
as-needed basis, which may be routine maintenance, with those projects that are
categorically different, and non-routine, that involve replacing all of the tubes in a
component section of a boiler. See Letter from Robert B. Miller, EPA, to Steven Dunn,
Wisconsin DNR (Jan. 29, 2003); Letter from Doug Cole, EPA, to Alan Newman,
Washington Dept. of Ecology at 3 (Nov. 5, 2001) (finding that replacement of a

component, rather than a few tubes, does not support a Routine Maintenance

® Routine projects to repair boiler tubes typically “take no more than a day or two.” See Ltr. from
Robert Miller to Steven Dunn at 2 (P.H. Glatfelter).

7 Available at http://www.epa.gov/region7/air/nsr/nsrmemos/20030129.pdf
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determination)®; Letter from Gregg M. Worley, EPA, to Barry R. Stephens, Tenn. Dept.
of Envt. and Conservation at 4 (September 14, 2001) (same)®.

EPA has also noted that a change that requires the emission source to be shut
down for the work, rather than performing the work during full functioning, is not
routine. See TVA T5-Order at 11. Even projects that involve a shutdown of “several
days to accomplish” are not routine. See Ltr. from Winston Smith, USEPA, to James P.
Johnson, Georgia Envtl. Protection Division at 3 (Jan. 28, 2002) (changes to boiler after
17 years not frequent and not routine)*. And, obviously, a project that adds parts to
existing equipment that did not previously exist is not routine. TVA T5-Order at 18.

ii. Purpose

Under the second factor—purpose—the overall objective of the project is
compared to the purpose of a truly routine maintenance task. The purpose of truly
routine maintenance is to fix a piece of equipment on an as-needed basis, with no
expectation that the fix will improve the plant’s operations by, for example, reducing the
frequency of future tube ruptures and forced outages. TVA, 9 E.A.D. at 406, 485;
Morgan, 2007 U.S. Dist. LEXIS 82760, at *36. By contrast, projects that are expected to
make a unit more reliable, increase unit availability by avoiding future tube failures
clearly go beyond “mere maintenance” and fall well outside the Routine Maintenance
exemption. Ohio Edison, 276 F. Supp. 2d at 860; see also WEPCO, 893 F.2d at 911-12;
Morgan, 2007 U.S. Dist. LEXIS 82760 at *38-3, *41 (finding that a project intended “to

increase the reliability and availability of the boilers and to . . . allow the boilers . . . to

8 Available at http://www.epa.gov/region7/air/nsr/nsrmemos/20011105.pdf

® Available at http://www.epa.gov/region7/air/nsr/nsrmemos/pca2001.pdf

10 Available at http://www.epa.gov/region7/air/nsr/nsrmemos/20020128.pdf
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remain in operation” was not routine maintenance); Cinergy at 935 (declining to extend
the Routine Maintenance exemption to a project that resulted in "significantly improved
operating efficiency with less potential outages anticipated.”) (internal quotations
omitted); TVA T5-Order at 11; Ex. F, Charter St. Memo at 3 (noting that projects
allowing “enhanced operation”, including “increased utilization” are not routine).
Therefore, Wisconsin DNR has previously determined that the purpose of a project to
replace parts that were “worn out,” or to address the cause of frequent tube leaks and
thereby avert future leaks, is not routine. EX. F, Charter St. Memo at 3-4. Even where
projects may be routine “if performed regulatory as part of standard maintenance
procedure while the plant was functioning or in full working order,” were nevertheless
not routine if “performed as part of an exhaustive rehabilitation project.”” TVA T5-Order
at 10 (internal quotations omitted).
ili. Frequency
Under the third factor—frequency—the analysis looks to how often the same

project occurs at the unit in question or a typical unit’s life. TVA T5-Order at 11

(“Whether the change is performed frequently in a typical unit’s life.”); Ex. F, Charter St.
Memo at 3. The Routine Maintenance exemption applies only to projects that occur in the
ordinary course of operations at the unit in question, or at most, in a typical unit’s life.
Routine maintenance projects are “regular, customary, or standard undertaking[s] for the
purpose of maintaining the plant in its present condition.” Clay Memo at 3-4 (emphasis
added). EPA has indicated that only those projects that “occur annually, or on a[] regular
basis” at a particular unit are routine. See Letter from Doug Cole, EPA, to Alan

Newman, supra at 3.
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Simply stated, projects that “normally occur once or twice during a unit’s
expected life cycle” are not routine. WEPCO, 893 F.2d at 912 (emphasis added); Detroit
Edison at 20-21; TVA, 9 E.A.D. at 407 (*Although TVA introduced evidence that it and
others in the industry had made similar replacements at other facilities, the evidence did
not show that these replacements were other than uncommon in the lifetime of the unit.”);
Letter from Robert Miller to Steve Dunn, supra at p. 2 (“Moreover, the infrequency of
such replacement at this boiler supports our understanding that complete boiler tube
replacements are not performed on a frequent basis.” (emphasis added)); Letter from
Winston A. Smith, EPA, to James P. Johnson, Georgia Envtl. Protection Dept. (finding
that frequency did not support a finding of routine where “the previous owner of the mill
never performed the same changes at the No. 3 Recovery Boiler during its entire 17-year
operating history.” (emphasis added)); Letter from Doug Cole, EPA, to Alan Newman,
supra (finding a project not routine because “EPA is not aware of [the unit at issue]
undergoing such an extensive boiler tube replacement project since it started up . . . more
than twenty years ago”); Letter from Gregg M. Worley, EPA, to Barry R. Stephens,
Tenn. Dept. of Envt. and Conservation (finding a project not routine where it has only
occurred once in the “entire 40-year operating history” of the unit)**. Although EPA has
recognized that the frequency of a type of project in the industry as a whole may provide
some context for the Routine Maintenance analysis, see, e.g., TVA, 9 E.A.D. at 394, the
relevant inquiry is frequency at a “typical” (i.e., singular) unit. TVA T5-Order at 11;

Clay Memo at 5 (looking to frequency at the units at issue). EPA has never interpreted

1 Available at http://www.epa.gov/region7/air/nsr/nsrmemos/pca2001.pdf
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this as determining Routine Maintenance based on the prevalence of a project generally
in the source category.

The majority of courts that have applied the Routine Maintenance analysis has
also found that the touchstone for the frequency factor is whether the project is routine
for the particular facility at issue. In SIGECO, for example, the District Court agreed
with EPA’s interpretation that the Routine Maintenance exemption “applies only to
activities that are routine for a generating unit . . . [not] the industry as a whole.” 245
F.Supp.2d at 1008. See also Ohio Edison, 276 F. Supp. 2d at 861 (concluding that an
“industry-wide standard” as to what is routine would “render the exemption
meaningless’); Morgan, 2007 U.S. Dist. LEXIS 82760, at *36-37.

Courts looking to occurrences in the industry—detached from any context of how
many units are in the industry and over how many years of operation project occur-- are
in the clear minority, and fail to give weight to the Act’s plain language or deference to
EPA’s longstanding interpretation of its own regulation. See, e.g., Nat’l Parks
Conservation Ass’n v. TVA, 2010 U.S. Dist. LEXIS 31682, at *49 (E.D. Tenn. March 31,
2010) (citing United States v. E. Ky. Power Coop., Inc., 498 F.Supp.2d 976, 993-94 (E.D.
Ky 2007)). If this minority interpretation of the Routine Maintenance exception was
applied, it would drag the exception out of the narrow category of exemptions allowed by
the de minimis doctrine, making the rule itself unlawful. See New York, 443 F.3d at 883-
84, 888; Shays, 414 F.3d at 113-14. It would also turn the Act on its head, exempting
virtually all existing facilities from the PSD program by granting them “indefinite

immunity” from its pollution control requirements - the opposite of what Congress
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intended. WEPCO, 893 F.2d at 909; See also New York, 443 F.3d at 888; In re Tenn.
Valley Auth., 9 E.A.D. at 410-11.

iv. Cost

Under the fourth factor-- cost--numerous courts and EPA have found the method
of accounting for the project central to the analysis: routine maintenance projects are
certain to be treated as ordinary expenditures under a source’s annual operating budget,
whereas non-routine projects are approved separately from the annual operating budget
and are usually capitalized. Cinergy at 936-37; Ohio Edison at 860 (“A straightforward
and logical construction of the term "maintenance,” let alone "routine maintenance,"
would exclude from its scope any amounts defined as capital expenditures”); Morgan,
2007 U.S. Dist. LEXIS 82760, at *42; Detroit Edison at 11; TVA T5-Order at 11.

Courts and EPA have found projects that cost in the tens to hundreds of thousands
of dollars or more to be non-routine. See e.g., Morgan, 2007 U.S. Dist. LEXIS 82760, at
*39 (finding that a $ 77,000 cost was not routine), id. at *44 (same for a $90,700 project);
Cinergy, 495 F.Supp.2d at 938, 942-43, 947 (finding a projects costing $665,000 to
$1,490,800 not to be routine); Letter from Robert B. Miller, EPA, to Steven Dunn,
Wisconsin DNR (finding a project costing $50,000 not to be routine).

2. EPA’s Preliminary Response to WDNR’s Routine
Maintenance Analysis.

WDNR'’s Response to Comments was shared with USEPA just weeks before
WDNR finalized it. USEPA preliminarily reviewed WDNR’s draft Routine Maintenance
determinations and provided the following response:

Regarding the RMRR determinations you did in your May
5, 2010, response, it was noted that some of the projects

17



occurred over 25 years ago and that in some cases the
facility no longer has records. These types of projects can
be difficult to analyze after the fact...

Note that the burden is on the facility to be able to provide
all data and records to demonstrate there was not a
modification or a significant increase in emissions....

In addition, there are numerous examples where EPA has
found similar tube replacement projects to be non-routine,
including where Region 5 has determined that replacement
of a superheater bundle should increase the reliability of the
boiler and most likely will extend the life of the boiler.
(See several examples included below). You concluded
that the cyclone burner replacement on B27 was not
RMRR, but that the superheater replacement projects on
Boiler 26 and 27, and the waterwall replacements on
Boilers 25 and 27 were RMRR. | do not see a significant
difference in the data and analysis between the project that
was not considered RMRR and the four that were.
However, these determinations are made on a case by case
basis. (Is i[t] possible to summarize or explain how you
distinguished the four you concluded were RMRR from the
one that you concluded was not, or if there was a prevailing
factor?)

Examples:

1) A tube replacement project at PH Gladfelter in WI,
which entailed replacing all of the steam tubes in the 180
MMBtu/hr boiler at a cost of $450,000, and took about 25
days.

2) A project at the Willamette Pulp and Paper Mill in
Region 4, (while the project type differs from what is going
on at Georgia Pacific), the changes to the boiler after 17
years of operation were found to be infrequent and non-
routine, as well as found to restore lost capacity.

3) Superheater tube replacements, as well as other major
boiler components were also found to be non-routine major
modifications under the Ohio Edison Decision. All of the
projects involved replacement of major components which
had never before been replaced on the particular units. As
a result, the projects were found to be not routine. In
addition, the replacement projects predicted a prevention of
tube failures. See EPA v. Ohio Edison, where the court
ultimately concluded that the 11 projects were not of the
type that could be considered routine...
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Ex. D, Email from Susan Kraj, USEPA, to Carol Crawford, WDNR, May 10, 2011.
Notably, WDNR ignored USEPA’s input, does not appear to have considered any of the
determinations referenced by USEPA, and came to conclusions very different than
USEPA’s prior determinations and court cases.

3. The Projects At Issue Here Do Not Quality As “Routine
Maintenance”*?

a. DNR Misapplied Some Factors But Correctly
Determined That The Cyclone Burner
Replacement on Boiler B27 in 1984 Did Not
Constitute Routine Maintenance.

Petitioners note that DNR concluded that the 1984 replacement of a cyclone
burner on Boiler B27 in 1984 did not constitute routine maintenance. RTC at 3. While
this is a correct conclusion, DNR’s analysis as to some of the four factors is clearly in
error. For example, under the “Nature and Extent” factor, DNR asserts in the Response
to Comments that “[t]he fact that the burner was replaced with one of the same or similar
size and specifications, serving an identical function, argues in favor of it being
considered RMRR.” Ex. C, RTC at 3. There is no basis for this assertion provided by
DNR and it conflicts with the long-standing interpretations by EPA. As noted above, the
relevant inquiry is not whether the replacement parts are of a similar size or design, but

whether they constitute major components and whether they are “of considerable size,

function, or importance to the operation of the facility.” TVA T5-Order at 10; Detroit

12 petitioners requested documents from U.S. EPA Region 5 in preparation for this Petition. On
July 19, 2011, after the deadline for EPA to respond pursuant to the Freedom of Information Act, and
contrary to prior representations that EPA would provide all responsive documents, EPA partially denied
the request and withheld various documents. Petitioners believe that EPA has improperly withheld
documents and will pursue the relief provided under the Freedom of Information Act. To the extent EPA
provides the withheld documents in the future, Petitioners reserve the right to supplement this petition with
those documents, as necessary.
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Edison at 10. Here, the cyclone burner replacement project involved replacing a huge
component that is central to the boiler’s operation.

DNR also failed to analyze the other relevant facts for the “nature and extent
factor,” such as the use of outside contractors and approval by upper level personnel at
the facility. Therefore, the only facts in the record, and reviewed by DNR, weigh against
a finding of “routine” on the nature and extent factor-- contrary to DNR’s comments.

On the “Purpose” factor, DNR appears to imply that a purpose of replacing
components that had deteriorated over a long period, to restore the unit to an improved
condition compared to its condition prior to the project, is consistent with “routine
maintenance,” and that any project is “routine maintenance” as long as it does not
increase operating rates. Ex. C, RTC at 3. To the extent that this was DNR’s
interpretation, it has no basis. The purpose of boiler tube and cyclone routine
maintenance is to fix an immediate problem and return the unit to service with no intent
or anticipation of improved unit condition over the longer term. TVA T5-Order at 11;
TVA, 9 E.A.D. at 406, 485; Morgan, 2007 U.S. Dist. LEXIS 82760, at *36; Ohio Edison,
276 F. Supp. 2d at 860; see also WEPCO, 893 F.2d at 911-12. Other purposes are not
routine.

It is certainly not true that all maintenance is routine as long as it dues not
increase the rated operating capacity. In fact, EPA has determined projects’ purposes to
be non-routine even where the purpose was “not to increase operating capacity.” See
Letter from Doug Cole, EPA, to Alan Newman, supra at 4. Here, the fact that the project

was “intended to prevent possible future downtime or failure associated with the cyclone
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burner,” Ex. C, RTC at 3, indicates that the purpose was beyond mere routine
maintenance.

Lastly, on the “cost” factor, DNR compares the project cost to an inflated
“annual” operations and maintenance budget for the entire power plant. The annual cost
that DNR uses is based on an average from 2004 to 2010 for the entire plant. See Ex. C,
RTC at 2. This annual maintenance cost comparison is inflated for at least two reasons.
First, the annual budget cited by DNR covers the entire power plant, which contains six
boilers. DNR uses the value to compare to a single project on a single boiler. This type
of comparison would prejudice plants that have only a single boiler because their total
annual maintenance costs would be proportionately lower and, thus, any comparison of a
project to annual costs would appear higher higher. In contrast, where a facility—Iike the
one at issue here—contains many boilers, very large and expensive projects can occur to
a boiler without appearing as large when compared to the cost to maintain many boilers.

A more reasonable comparison is to compare the project cost to that unit’s share
of annual costs. The project here cost $378,571 (when converted to common year dollars
based on CPI). Ex. C, RTC at 3. This is higher than the unit’s proportionate share of the
plant-wide maintenance budget of $1,988,000 ($1,988,000/ 6 boilers = $331,333 per
boiler). Ex. C, RTC at 2. Therefore, while DNR contends that the project cost was “only
19% of the average 2004-2010 power plant maintenance costs,” the cost is actually much
more significant—representing more than 114% of the boiler’s proportionate annual

operating and maintenance costs.*

3 Note that the permit record also indicates that the company represents the annual maintenance
cost of one boiler—boiler 6—to be $500,000 per year in 2001. See Ltr. from Robert A. Bermke, GP, to
Steven Dunn, WDNR (June 3, 2002).
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The DNR cost comparison is also inflated because DNR uses the maintenance
budgets from 2004 to 2010, but fails to recognize that boiler 9 was added to the plant in
1995—after the project here. The 2004-2010 maintenance budgets include maintenance
for boiler 9, which did not exit when the project here occurred and, therefore, DNR’s
assumption that budgets did not change between the year of the project (1984) and the
years after boiler 9 was added (1995) is unreasonable.

It is also notable that DNR has no consistent approach to making conclusions
based on conflicting findings on the four “routine maintenance” criteria. While DNR
found (erroneously) that two factors weighed in favor of a “routine maintenance” finding
(nature and purpose), one weighed against (frequency), and another was inconclusive
(cost), it deemed the B27 cyclone burner replacement project was non-routine. Ex. C,
RTC at 3. However, for other projects, such as the waterwall project on Boiler B26,
DNR determined a similar break-down of the four factors, yet concluded that the project
was “routine.” DNR offers no explanation for why purportedly conflicting conclusions
on the four factors leads to a finding of non-routine for one project, yet a finding of
routine for another. Conflicting conclusions on the four factors must be resolved agains a
finding of routine maintenance in light of the extremely narrow scope of the exemption
and the fact that the burden lies with the facility to show that it qualifies. Kimel v. Fla.
Bd. of Regents, 528 U.S. 62, 87 (2000) (regulatory exemption from statute must be
narrowly interpreted); U.S. v. First City Nat’l Bank of Houston, 386 U.S. 361, 366 (1967)
(explaining the “general rule where one claims the benefit of an exception to the
prohibition of a statute” carries the burden of proof with respect to that exception); Shays

v. FEC, 414 F.3d 76, 113-14 (D.C. Cir. 2005) (“situations covered by a de minimis
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exemption must be truly de minimis.”); Sierra Club v. Duke Energy Indiana, Case No.
1:08-cv-437-SEB-TAB, 2010 U.S. Dist. LEXIS 32194 (S.D. Ind. March 30, 2010);
United States v. Cinergy Corp., 495 F. Supp. 2d 909, 931 (S.D. Ind. 2007) (*“it ultimately
would be [the facility’s] burden at trial to show that its activities are exempt from CAA
compliance.”); Commonwealth v. Allegheny Energy, Inc., 2008 U.S. Dist. LEXIS 97391
(W.D. Pa. Sept. 2, 2008) (“The party claiming the benefit of the RMRR exemption bears
the burden of proving its applicability.”); Sierra Club v. Morgan, 2007 U.S. Dist. LEXIS
82760, *35 (W.D. Wis. Nov. 7, 2007) (“Because defendants are claiming the benefit of
the RMRR exemption the burden falls on the defendants’ to show that the projects are
exempt from [the Clean Air Act] compliance.”); United States v. E. Ky. Power Coop,
Inc., 498 F. Supp. 2d 976, 995 (E.K. Ky. 2007) (“the burden shifts to [defendant] to prove
that its activities are exempt from the definition of ‘modification’ because they were
routine.”); United States v. Ohio Edison Co., 276 F. Supp. 2d 829, 856 (S.D. Ohio 2003)
(“the party claiming the benefit of an exemption to compliance with a statute bears the
burden of proof as to the exemption.”); see also WEPCO, 893 F.2d at 909 (warning that
the Routine Maintenance exemption cannot be interpreted to “open vistas of indefinite
immunity from the provisions of ... PSD”); Alabama Power Co. v. Costle, 636 F.2d 323,
360-61, 400 (D.C.Cir. 1979); New York, 443 F.3d at 883-84, 888; In re Tenn. Valley
Auth., 9 E.A.D. 357, 410-11 (rejecting an interpretation of Routine Maintenance that
would “constitute ‘perpetual immunity” for existing plants[.]”), appeal dismissed for lack

of jurisdiction in TVA v. Whitman, 336 F.3d 1236 (11th Cir. 2003).
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b. The Superheater Replacement Projects on
Boilers B26 (1981) and B27 (1988) Where
Clearly Not Routine Maintenance.

The Georgia Pacific facility replaced the superheater—meaning all of the
superheater tubes in the tube bank-- in Boiler B26 in 1981 and in Boiler B27 in 1988.
See Letter from Kelly Wolff, Georgia Pacific, to Carol Crawford, WDNR at 3 (Sept. 23,
2010) (“GP 9/23/10 Ltr.”) (attached as Exhibit G). These were not “routine” under any

of the four factors.

Nature and Extent: DNR makes no findings on the nature and extent, other than

that the replacement on B27 required a shutdown of approximately two weeks (4/17/88-
4/20/88). Ex. C, RTC at 4. DNR utterly fails to address the relevant facts that
superheater replacement projects: (1) involve replacing an entire component; (2) which is
of considerable size; (3) requires a boiler outage; and (4) is important to the operation of
the facility. See TVA T5 Order at 10-11; Detroit Edison at 10; Ex. F, Charter St. Memo
at 3; see also Gregg M. Worley, EPA, to Barry R. Stephens, supra at 3 (finding a project
non-routine and noting that a complete retubing of a component “differs from the more
typical maintenance activities that are performed annually in that it involves complete
replacement of all the tubes in a major component of a boiler, as opposed to replacement
of just a few worn or damages tubes.”). These facts weigh heavily against a finding of
“routine.” In fact, DNR has found other superheater replacements to not constitute
routine maintenance where the nature and extent was the same as these project:
replacement of all superheater tubes without changing the capacity of the boiler. See Ltr.

from Steven Dunn to Neil Howell (August 13, 2004) (attached as Exhibit H).
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DNR also makes no findings on the other relevant facts, such as whether outside
contractors were used and whether upper level employees were involved in planning or
approving the project. However, it is hard to comprehend that this type of project did not
involve both outside contractors and management personnel. These facts would also
weigh against routine maintenance.

Purpose: As with the cyclone burner, above, DNR implies that a project is routine
as long as it does not increase capacity or as long as the facility does not concede that the
purpose was “life extension.” Ex. C, RTC at 4. There is no basis for this interpretation.
In fact, it conflicts with prior Wisconsin DNR determinations that found projects to not
constitute routine maintenance where the purpose was to address underlying problems
and thereby allow increased use of the boiler without changing the rated capacity. See
Ex. H, Ltr. S. Dunn to N. Howell at 1 (finding project at a boiler to not be routine
maintenance where the purpose was to address the root cause of an ongoing problem);
Ex. F, Charter Street Analysis at 3-4 (finding a project with a purpose of “replac[ing]
steam tubes which were wholly worn out” and that “were reported to have experienced
multiple failures” as non routine).

The facts here clearly indicate a non-routine purpose. The company
acknowledges that its internal documentation shows that the purpose of the B27 project
was to address deterioration of the tubes, which had resulted in *“a considerable number
of leaks.” See Ex. G, GP 9/23/10 Ltr. at 3. Because the purpose was not merely to fix a
tube or a few tubes on an as-needed basis, but rather, to address a fundamental problem
with the boiler to address a series of repeated tube failures (especially of the type that

typically require a boiler outage), the purpose was well beyond mere “routine
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maintenance.” TVA T5 Order at 11; TVA, 9 E.A.D. at 406, 485; Morgan, 2007 U.S. Dist.
LEXIS 82760, at *36, *41; Cinergy at 935 (declining to extend the Routine Maintenance
exemption to a project that resulted in "significantly improved operating efficiency with
less potential outages anticipated.”) (internal quotations omitted).

Frequency: There is no dispute that the superheater replacements occurred only
once at each boiler. Ex. C, RTC at 4; Ex. G, GP 9/23/10 Ltr. at 3. This once-in-the-life-
of-a-unit frequency is clearly not indicative of “routine” maintenance. WEPCO, 893 F.2d
at 912 (projects that “normally occur once or twice during a unit’s expected life cycle”
are not routine).** Here, the project occurred once each at two different unit—a
frequency of one time per unit. Clearly, this is not routine.

DNR’s analysis suggests that because this type of project has occurred once each
at two different boilers, that it is therefore “routine.” RTC at 4 (noting that the
superheater was replaced once at unit B26 and once on unit B27 and “[t]hus for this
facility, replacement of secondary superheater tubes after nineteen years of boiler
operation could be viewed as routine.”). DNR’s basis for this assertion is unclear, but it
is inconsistent with the Clean Air Act. EPA has previously determined that projects
involving the replacement of entire components after 20 years of operation are not

routine. See Ltr. from Doug Cole, EPA, to Alan Newman, Washington Dept. of Ecology,

4 As noted elsewhere in this Petition, the “frequency” factor relates to how often a specific project
recurs at the unit in question. TVA T5 Order at 11; see also Letter from Robert B. Miller, EPA, to Steve
Dunn, supra at 2 (Jan. 29, 2003) (finding that a tube replacement project is not Routine Maintenance
because, inter alia, “this would be the first time in the 35 year life of the boiler where all the tubes would be
replaced. Moreover, the infrequency of such replacement at this boiler supports our understanding that
complete boiler tube replacements are not performed on a frequent basis.”) (emphasis added); Letter from
Winston A. Smith, EPA, to James P. Johnson, Georgia Envtl. Protection Dept. (finding that frequency did
not support a finding of Routine for a project that had not previously occurred in the unit’s “entire 17-year
operating history™); Letter from Doug Cole, EPA, to Alan Newman, supra at 4 (finding a project non-
routine where it had not previously occurred in the unit’s 20-year life); Letter from Gregg M. Worley, EPA,
to Barry R. Stephens (finding a project non-routine where it had not previously been done at the unit).
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supra at 4. Moreover, the fact that one of the boilers was “only” 19 years old when the
replacement occurred does not indicate a “routine” frequency. Id. (project at seventeen
year old boiler still not routine); Ltr. from Winston Smith, USEPA, to James P. Johnson,
Georgia Envtl. Protection Division at 4 (Jan. 28, 2002) (changes to boiler after 17 years
not frequent and not routine)™.

Moreover, DNR ignores the obvious implication that an even that happened twice
at the plant (once each at two different boilers), over 204 years of boiler life'®, is a
frequency of once every 102 boiler-years. This is hardly a “frequent” or “routine”

occurrence.

Cost: The superheater replacement on Boiler B26 cost $171,506.40 (or $188,675
in common year CPI dollars in DNR’s analysis). RTC at 4. DNR does not know
whether the project was capitalized. 1d. The superheater replacement on Boiler B27 in
1988 cost $187,900 (or $158,833 in common year dollars in DNR’s analysis). RTC at 5.
The Boiler B27 superheater replacement was capitalized, which DNR notes “argues
against it being considered routine maintenance, repair and replacement.” Id.; see also
Ex I, Table 3 (listing “capital” projects). As with the other projects, DNR conflates the
total cost to maintain six to seven boilers at the plant with the cost of individual
maintenance projects on one boiler. DNR asserts that the superheater replacement
projects represent 8 and 9 percent of the annual operating and maintenance budget for the
whole plant. Id. at 4, 5. This ignores the fact that the projects likely cost significantly

more than any typical repairs to the superheaters, were likely budgeted specifically

15 Available at http://www.epa.gov/region7/air/nsr/nsrmemos/20020128.pdf

16 Boiler B25 is 61 years old, Boiler B26 is 49 years old, Boiler B27 is 42 years old, Boiler B28 is
36 years old, and Boiler B29 is 16 years old. See Preliminary Determination at p. 3 (installation years).
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(rather than being paid for through the general maintenance expense account) and
represents a large percentage of boiler B26’s annual maintenance cost (i.e., the boiler’s
proportionate share of the plant-wide maintenance budget).

Conclusion: The superheater projects involved replacing entire significant
components and required a boiler outage to complete. The purpose was to address long-
term problems with the boilers and thereby improve the reliability of the boilers. The
projects were very infrequent—occurring only once in the life of either boiler. The cost
was also significant, compared to either the boilers’ proportionate share of annual
maintenance costs or to the typical cost of recurring maintenance tasks for the
superheaters. The superheater replacements were clearly not routine maintenance.

c. The Generating Bank Replacement on Boiler
B26 (2002) Was Not Routine Maintenance.

DNR refused to address the Boiler B26 Generating Bank Project because, it
asserts, the company previously asserted and the DNR previously “concurred” that this
project was exempt. Ex. C, RTC at 5. The so-called “concurrence from DNR,” however,
was a single sentence email that contained no analysis. See Email from S. Dunn, WDNR,
to Robert Bermke, GP (July 16, 2002). It was not part of a permitting action. It did not
involve public notice or comment. And, it was not accompanied by the typical indicia of
a considered and official agency position. Moreover, the EPA has previously rejected
similar attempts by Wisconsin DNR to make informal PSD non-applicability assertions
in private correspondence with a facility and then refuse to revisit the issue when it
becomes public during a permit process. See e.g., In re Wisconsin Power and Light
Columbia Generating Station, Order Responding to Petitioner’s Request that the

Administrator Object to Issuance of State Operating Permit (Adm’r, Oct. 8, 2009)
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(objecting to Title V renewal where WDNR refused to revisit a prior PSD non-
applicability determination that was improperly made).

If DNR had correctly applied the four factors to this the B26 generating bank
replacement project, it would have concluded that the project was clearly not routine
maintenance.

Nature and Extent:  The entire generating bank, consisting of 2,090 tubes, was

replaced. Ex. G, GP 9/23/10 Ltr. at 4; Ltr. from R. Bremke, GP, to S. Dunn, WDNR
(June 3, 2002) (attached to Exhibit G at page 12). This constitutes replacement of an
entire component and, therefore, is not routine. Moreover, the replacement could not
occur during regular operation of the boiler and, instead, required an outage of
approximately two months. Ex. G, GP 9/23/10 Ltr. at 4 (boiler was down 1-/21/02 to
12/13/02); see also Ltr. from R. Bremke, GP, to S. Dunn, supra (project was expected to
take 25 days). This, too, weighs against the project being routine. EPA has previously
determined that a 20-day project duration is “significant” and weighs against routine
maintenance. See Ltr. From Gregg M. Worley, EPA, to Barry R. Stephens, Tenn. Dept.
of Envt. and Conservation at 3.

Moreover, the B26 generating bank replacement project involved redesigning the
tube bank and using smaller diameter but thicker walled tubes. See Ltr. from R. Bremke,
GP, to S. Dunn, supra; Georgia Pacific Section 114 Request-Second Response at 10
(May 23, 2003) (tubes that were 2.5 inches in diameter originally were replaced with tube
that were 2.25 inches; tubes that were 2.75 inches in diameter originally were replaced
with tubes that were 2.5 inches; tubes that were 0.135 inches thick were replaced with

tubes that were 0.150 or 0.165 inches thick) (attached as Exhibit I). Tubes were
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specifically ordered for the project and outside contractors were used for the work. Id. at
10.

Purpose: The existing generating bank tubes had eroded below standards and the
unit was unable to operate long-term without replacing the tubes. Ltr. R. Bremke, GP, to
S. Dunn, supra. Additionally, the tube bank was redesigned by decreasing tube
diameters, increasing open area in the tube bank array, and thereby reduce gas velocity;
and by using tubing with thicker walls. Ex. | at 10. These changes were intended to
avoid premature erosion that had been causing tube replacements. 1d.; see also Ex. I,
Table 4: Response to Question 8 (“#6 Boiler Outages) (showing numerous generating
bank tube leaks causing boiler outages). Projects intended to improve the unit condition,
rather than merely fixing leaking tubes on an as-needed basis, especially when the entire
component is redesigned for longer life, is not routine.

Freguency: This was the only time that a generating tube bank was replaced on
the unit. Ex. G, GP 9/23/10 Ltr. at 4. There were previous projects that replaced a few
sections of tubing in the generating bank, but none that involved replacing all of the tubes
as this project did. Id.

Cost: The project was predicted to cost between $1,200,000 and $1,300,000,
including $430,000 for parts and materials and $868,000 for labor. See Ltr. from R.
Bremke, GP, to S. Dunn, supra. This was more than twice the $500,000annual
maintenance budget for Boiler B26 at the time. 1d. These costs are not routine. See e.g.,
Letter from Gregg M. Worley, EPA, to Barry R. Stephens, supra at 4 (“an added cost of
nearly one million dollars is high enough to be within the range of costs for projects that

have been considered non-routine by EPA in other contexts.”) The costs also appear to
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have been capitalized. Ex. G, GP 9/23/10 Ltr. at 4 (noting that the project was identified
based on capital appropriation requests).

Conclusion: The nature and extent of the project was significant. It involved a
boiler outage to complete, involved replacing an entire component, involved a redesign of
the generating bank to improve boiler operation, and the use of different sized component
parts. The purpose was to redesign the component to improve long term boiler
operations. The project is infrequent—occurring only once. And the cost of over a
million dollars is far beyond the cost of routine maintenance on the generating bank
tubes. The project was clearly not routine maintenance.

d. The Waterwall Retubing projects were not
Routine Maintenance.

The facility replaced significant portions of the boiler furnace area tubes
(waterwalls) on Boiler B25 in 2001 and B27 in 1996. DNR concluded that these projects
were routine maintenance, but DNR’s analysis is largely baseless and a correct analysis,
consistent with the law, shows that the projects were clearly not routine.

Nature and Extent: The Boiler B25 project in 2001 involved replacing a portion

of each tube across the entire rear wall, entire east wall, and entire west wall. Ex. C, RTC
at 5. The Boiler B27 project in 1996 involved replacing a portion of each tube on the
entire left wall, on the entire right wall, and on the entire rear wall. Ex. G, GP 9/23/10
Ltr. at 5; Ex. C, RTC at 6. These were very large projects, involving replacement of large
amounts of tubing. The tubing was purchased from an outside vendor. Ex. I, Table 3.
The Boiler B25 project occurred over a period of two months, from
approximately January 1, 2001 to March 1, 2001. Ex. G, GP 9/23/10 Ltr. at5. The

Boiler B27 project occurred in two stages: from January 6 to 27, 1996, and then from
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December 2 to 21, 1996. Id. at 6. While DNR’s response to comments indicates that
these outages are “relatively short,” there is no basis for that assertion. See Ex. C, RTC at
5-6. The fact that an outage was required, rather than being able to conduct the
maintenance activity during the regular operation of the boile