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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of the Proposed Title V
Operating Permit Issued to

Tesoro Refining & Marketing Company Facility Permit #B2758 & #B2759
to operate a petroleum refinery

located in Martinez, California

Issued by the Bay Area Air Quality
Management District

PETITION REQUESTING THE ADMINISTRATOR TO OBJECT TO
ISSUANCE OF THE PROPOSED TITLE V OPERATING PERMIT TO
TESORO REFINING & MARKETING COMPANY

INTRODUCTION AND BACKGROUND

Pursuant to section 505(b)(2) of the Clean Air Act (the “Act™), 42 U.S.C. § 7661d(b)(2), and 40
C.F.R. § 70.8(d), Our Children’s Earth (“Petitioner” or “OCE”) hereby petitions the
Administrator (“Administrator”) of the United States Environmental Protection Agency (“EPA™)
to object to issuance of the proposed August 2004 Title V Operating Permit for Tesoro Refining
& Marketing Company (“Tesoro Refinery” or “facility”) Facility #B2758 & #B2759, Permit
Application #16484, which incorporate revisions made on December 1, 2003 and August 25,
2004 to the August 2003 draft permit (“Permit”).!

The Permit is the subject of several multi-year proceedings, briefly summarized here. The
facility submitted the Title V permit application to the Bay Area Air Quality Management
District (“‘BAAQMD” or “District”) on July 24, 19962 The District issued a draft Title V permit
for public comment in June 2002 and again in August 2003. Petitioner submitted timely
comments on the draft permits. See letter to Terry Carter, BAAQMD, from Environmental Law
and Justice Clinic (“ELJC”), September 17, 2002 (“OCE 2002 Comments”) (Exhibit A), and

! Petitioner uses the term “object” and “objection” to refer to any procedure EPA has authority to use to
correct the deficiencies in the Permit.

? See Permit Evaluation and Statement of Basis for Major Facility Review Permit, Tesoro Refining &
Marketing Company, Site B2758 & B2759, Avon Refinery & Amorco Terminal,” (“SB-1”), at 47
(accompanying the December 1, 2003 permit).



letter to M.K. Carol Lee, BAAQMD, from EL. ., September 22, 2003 (“OCE 2003 Comments™)
(Exhibit B).

On August 12, 2003, the District forwarded the August 2003 permit to EPA for review. After
EPA failed to object to issuance of that permit, on November 24, 2003, Petitioner filed a petition
with the Administrator.> On December 1, 2003, the District finalized the permit, after EPA
failed to make objections. On December 12, 2003, EPA notified the District that cause existed to
reopen the December 2003 permit due to improper procedures that “may have resulted in
deficiencies in the content of the permits.”4 On December 19, 2003, EPA dismissed OCE’s
petition as unripe, citing the impending reopening of the permit as grounds for dismissal.’
Petitioner challenged this dismissal, and the parties entered into a Settlement Agreement, setting

forth a procedure for the Administrator’s consideration of Petitioner’s objections. See Settlement
Agreement (Exhibit G).

In August 2004, pursuant to EPA’s request to reopen the December 2003 permit, the Dlstnct
forwarded to EPA a revised permit for EPA’s review.® EPA committed to conduct a “new
review of the refinery permits in their entirety” after the submission of the revised permit.” EPA
received the proposed Title V permit on August 26, 2004, and its 45-day review period ended on
October 9, 2004. Petitioner now files this timely petition, within sixty days of the expiration of
EPA’s 45-day review period, based on objections that were raised with reasonable specificity
during the public comment period, or on grounds that arose after the public comment period, as
required by the Act. 42 U.S.C. § 7661d(b)(2). Pursuant to the Settlement Agreement, the
Administrator must respond to this petition by March 15, 2005. Exhibit G, at 3.

3 See U.S. EPA Title V Petition Database, available at
http://www.epa.gov/region7/programs/artd/air/title5/petitiondb/petitions/tesoro_petition2003.pdf (last
accessed November 1, 2004).

4 See letter to Jack Broadbent, BAAQMD, from Gerardo Rios, EPA Region 9, December 12, 2003.

5 See letter to ELJC, from Deborah Jordan, Acting Director, Air Division, EPA Region 9, December 19,
2004 (descrlbmg EPA’s determination that BAAQMD followed improper permitting procedures,
requiring permit reopening and an additional review period), available at
http://www.epa.gov/region7/programs/artd/air/title5/petitiondb/petitions/oce_decision2003.pdf (last
accessed November 1, 2004).

¢ See letter to Deborah Jordan, Director, Air Management Division, EPA Region 9, August 25, 2004,
available at http://www.baagmd.gov/pmt/title_v/B27589/B2758-9_2004-08 reopenmg 05.pdf (last
accessed November 1, 2004).

7 See “Proposed Permit Evaluation and Statement of Basis for Major Facility Review Permit
Reopening—Revision 1, Tesoro Refining & Marketing Co., Sites B2758 & B2759, Avon Refinery &
Amorco Terminal,” July 13, 2004 (“SB-II") (available at: http://www.baaqgmd.gov/pmt/title_v/B2758
9/B2758-9 2004-08 reopening_03.pdf) at 3.
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PETITIONER -~ OUR CHILDREN’S EARTH

OCE an organization dedicated to protecting the public, especially children, from the health
impacts of pollution and other environmental hazards and to improve environmental quality for
the public benefit. OCE has members who live, work, recreate and breathe air in the San
Francisco Bay Area where the Tesoro Refinery is located. OCE is active in issues concerning air
quality in the Bay Area and throughout the State of California.

APPLICANT — TESORO REFINING & MARKETING COMPANY

The Tesoro Refinery, located in Martinez, California, can process approximately 170,000 barrels
of crude oil per day and produces gasolines, kerosenes, and diesels. See SB-II at4. As of 1999,
the facility emitted more than 11,000 tons per year of criteria pollutants, including nitrogen and
sulfur oxides, particulate matter, and volatile organic compounds, and more than 53 tons per year
of hazardous air pollutants.®

TITLE V OVERVIEW

The Tesoro Refinery is subject to the operating permit requirements of Title V of the federal
Clean Air Act, 42 U.S.C. §§ 7661-7661f, 40 C.F.R. Part 70, and BAAQMD Regulation 2, Rule 6
(“Major Facility Review rules”), because it is a major facility as defined by BAAQMD
Regulation 2-6-212. The Tesoro Refinery is a major facility because it has the “potential to
emit” more than 100 tons per year of a regulated air pollutant. See BAAQMD Reg. 2-6-218; 40
C.F.R. § 70.2. Major Facility Review Permits (“Title V permits”) must meet the requlrements of.
40 C.F.R. Part 70 and BAAQMD Regulation 2, Rule 6.

Major facilities have a duty to apply for a Title V permit. See 40 C.F".R. § 70.5(a); BAAQMD
" Reg. 2-6-403. A facility must submit specific information as a part of its Title V application.
See 40 C.F.R. § 70.5(c); BAAQMD Reg. 2-6-403. Before a Title V permit can be issued, the
permitting authority (“District”) must receive a complete permit application, including all
information necessary to determine the applicability of all requirements for each source. See 40
C.F.R §§70.7(a)(1)(i); § 70.5(a)(2), 70.5(c); BAAQMD Reg. 2-6-405.

In the initial application, the facility must certify compliance with all applicable requirements
and report any instances of non-compliance, so that a schedule of compliance can be
incorporated into the permit. See 40 C.F.R. §§ 70.5(c)(8) & (9); BAAQMD Regs. 2-6-405.7,
405.8. “Applicable requirements” are defined as “[a]ir quality requirements with which a facility
must comply pursuant to the District’s regulations, codes of California statutory law, and the
federal Clean Air Act, including all applicable requirements as defined in 40 C.F.R. section
70.2.” BAAQMD Reg. 2-6-202; 40 C.F.R. § 70.2.

Specifically, the application must include a compliance plan containing a description of the
current status of each source’s compliance with all applicable requirements. 40 C.F.R.

¥ California Air Resources Board (“CARB”) October 8, 2000 California Emission Inventory Data,
available at http://www.arb.ca.gov/emisinv/disclaim.htm.


www.arb.ca.gov/emisinv/disclaim.htm

§ . 2.5(c)(8)(1); BAAQMD Reg. 2-6-405.7. The compliance plan must contain a statement
certifying that the source will comply with all requirements that become effective during the
permit term on a timely basis, and must explain how the source will achieve compliance with all
applicable requirements if the source is not in compliance at the time of permit issuance. See 40
C.F.R. § 70.5(c)(8)(ii); see also BAAQMD Reg. 2-6-405.8. In addition, for sources not in
compliance, the compliance plan must include a schedule of compliance that demonstrates how
the facility will achieve compliance. 40 C.F.R. § 70.5(c)(8)(iii). “Such a schedule shall include
a schedule of remedial measures, including an enforceable sequence of actions with milestones,
leading to compliance with any applicable requirements.” Id.. § 70.5(c)(8)(iii)(C); see also 42
U.S.C. § 7661(3); BAAQMD Reg. 2-6-224.

The compliance statements in the application must be certified by a responsible official as “true,
accurate and complete.” 40 C.F.R. §§ 70.5(c)(9), 70.5(d); BAAQMD Reg. 2-6-405.9. The
facility has a duty to supplement the application as new or incorrect information comes to its
attention. 40 C.F.R. § 70.5(b); BAAQMD Reg. 2-6-405.10. The District has the authority to
require information disclosure from the facility prior to deeming the application complete. See
40 C.F.R. § 70.5(a)(2), 70.7(a)(2) & (4); BAAQMD Reg. 2-6-408.3. Each facility must respond
to the District’s requests for information regarding its Title V permit application, including the

- compliance status of every source at the facility. See 40 C.F.R. §§ 70.5(a)(2), 70.5 (c)(8) & (9);
see also BAAQMD Reg. 2-6-407.3. Once deemed complete, if the District “determines that
‘additional information is necessary to evaluate or take final action on th{e] application,” it can
request that information from the facility, setting a “reasonable deadline” for response, 40 C.F.R.
§ 70.5(a)(2).

The District has a duty to take final action on a permit application submitted by a facility. See 40
C.F.R. § 70.7(a)(2); BAAQMD Reg. 2-6-410. When proposing a draft permit, the District must
provide an explanation for its permitting decisions in a “statement that sets forth the legal and
factual basis for the draft permit conditions” (“Statement of Basis”). See 40 C.F.R. § 70.7(a)(5);
BAAQMD Reg. 2-6-427. The District may only issue a final Title V permit if the terms and
conditions of the permit “provide for compliance with all applicable requirements and the
requirements of [Part 70].” See 40 C.F.R. § 70.7(a)(1)(iv).

Part 70 contains multiple requirements for assuring compliance with all applicable requirements.
See, e.g., 40 C.F.R. §§ 70.6(a)(1), 70.6(c). For example, every Title V permit must include
“compliance certification, testing, monitoring, reporting and record-keeping requirements
sufficient to assure compliance with the terms and conditions of the permit.” 40 C.F.R.

§ 70.6(c)(1). Monitoring provisions in a Title V permit must contain “[a]s necessary,
requirements concerning the use, maintenance, and, where appropriate, installation of monitoring
equipment or methods.” 40 C.F.R. § 70.6(a)(3)(I)(C). In addition, all Title V permits must
contain a compliance plan, including a schedule of compliance consistent with 40 C.F.R.

§ 70.5(c)(8). See 40 C.F.R. § 70.6(c)(3); BAAQMD Reg. 2-6-409.10. Developed as an
enforceable plan to assure that a facility will achieve compliance with all applicable
requirements, a schedule of compliance in a permit should consist of three parts: (1) a statement
that the facility will continue to comply with applicable requirements with which it is currently
in compliance; (2) a statement that the facility will comply with all applicable requirements that
will become effective during the permit term in a timely manner; and (3) for sources that are not
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in compliance at the time of permit issuance, an enforceable schedule detailing how the source
will achieve compliance with all applicable requirements. 40 C.F.R. §§ 70.5(c)(8), 70.6(c)(3);
BAAQMD Reg. 2-6-409.10.

Additionally, Title V permits must contain specific requirements for the submission of regular
compliance certifications. 40 C.F.R. § 70.6(c)(5). The certification includes information
regarding whether compliance with the permit terms and conditions during the certification
period was “continuous” or “intermittent” and must identify the means used to determine
compliance status with each term and condition, as well as “such other facts the [District] may
require to determine the compliance status of the source.” See id. § 70.6(c)(5)(iii).

C™IUNDS FOR OBJECTIONS

Petitioner requests that the Administrator object to the Permit because it does not comply with
the Clean Air Act, 40 C.F.R. Part 70 and BAAQMD Regulation 2, Rule 6. In particular:

1) EPA Determined that the Permit Contains Provisions that Are Not in Compliance with
the Applicable Requirements of the Act But Failed to Object as Required by 42 U.S.C.
§ 7661d (b)(1) and 40 C.F.R. § 70.8(c)(1); and the Procedure EPA and BAAQMD Used
in Allowing Issuance of a Deficient Permit Is Not Authorized by the Act or Part 70

2) The Permit Application Failed to Include Necessary Information to Determine Applicable
Requirements and Failed to List Insignificant Sources

3) The Permit Does Not Assure Compliance with All Applicable Requirements Pursuant to
the Act, Part 70 and BAAQMD Regulations

a. The District Ignored Its Own Records Showing Recurring Compliance Problems
at the Refinery in Concluding that a Schedule of Compliance Was Not Necessary

b. The District Ignored Non-Compliance Issues Raised by Public Comments in
Concluding that a Schedule of Compliance Was Not Necessary

¢. The District Ignored Its Own Assessment that the Facility Cannot Continuously
Comply with the Terms of the Permit; and the Intermittent Compliance Standard
Damages the Integrity of the Title V Program

d. The District Did Not Require the Refinery to Properly Certify Compliance with
All Applicable Requirements and Update Its Initial Certification, Pursuant to 40
C.F.R. §§ 70.5(c)(5) and 70.5(b) and BAAQMD Regulations 2-6-426 and 2-6-
405.10

4) The Statement of Basis Does Not Include the Factual or Legal Basis for Certain Permit
Decisions as Required by 40 C.F.R. § 70.7(a)(5)

5) The Permit Shield Provisions Are Improper
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6) The Throughput Limits on Grandfathered Sources at the Refinery Do Not Assure
Compliance with All Applicable Requirements, in Violation of 40 C.F.R. § 70.6 (a)(1)

7) The Permit Lacks Monitoring that Is Sufficient to Assure the Facility’s Compliance with
All Applicable Requirements, and Many Individual Permit Conditions Are Not
Practicably Enforceable

Exemption of Flares from 40 C.F.R. Sectlon 60 (NSPS) Subpart J

Flare Opacity Monitoring

Cooling Tower Monitoring

Pressure Relief Valves Should Be Monitored Prior to the First Release Event
Additional Monitoring Problems

a0 o

- 8) There Are Miscellaneous Permit Deficiencies

NSPS Subpart J Applies to Thermal Oxidizers But Is Absent from the Permit
Missing Federal Requirements for Flares

The Permit Is Missing Important Elements

Insufficient Basis for Tank Exemptions

The Permit and Statement of Basis Lack Information on Tanks Listed in the
Permit Application

oca0e oP

9) The District Failed to Comply w1th the Public Participation Requirements of 40 C.F.R.
§ 70.7(h)

10) Issuance of the Permit Violates Environmental Justice Laws, Policies and Principles

L. EPA Determined that the Permit Contains Provisions that Are Not in Compliance
with the Applicable Requirements of the Act But Failed to Object as Required by
42 U.S.C. § 7661d (b)(1) and 40 C.F.R. § 70.8(c)(1); and the Procedure EPA and
BAAQMD Used in Allowing Issuance of a Deficient Permit Is Not Authorized by
the Act or Part 70

The Act requires the Administrator to object to the issuance of a Title V permit that is not in
compliance with the applicable requirements of the Act. See 42 U.S.C. § 7661d(b)(1); 40 C.F.R.
§ 70.8(c)(1); see also NYPIRG v. Whitman, 321 F.3d 316, 333, n.12 (2d Cir. 2003) (citing 136
Cong. Rec. S16,895, S16,944 (1990)); In re Consolidated Edison Co. of N.Y., Inc., Ravenswood
Steam Plant, Order Granting In Part and Denying In Part Petition for Objection to Permit,
Petition No.: 11-2001-08, at 6 (U.S. EPA Adm’r, Sept. 30, 2003) (“Ravenswood”).

EPA Region 9 has delegated authority to object to Title V permits. Pursuant to its authority,
Region 9 identified numerous significant problems in the Permit. But EPA failed to object on



the basis of the deficiencies it determined existed. While concluding that there are deficiencies
in the Permit and requesting that the District revise the permit prior to issuance and submit
additional information for future revisions, EPA failed to object to the permit as required by the
Clean Air Act and Part 70. The procedure EPA and BAAQMD used in allowing issuance of the
deficient permit has no legal basis. The Administrator is required to object to the permit at least
on the basis of the deficiencies it has already determined to exist, as identified in the EPA
Reopening Letter, Attachments 2 and 3. Without EPA’s objection made in accordance with
section 505(b) of the Act, 42 U.S.C. § 7661d(b), the sequence of events Congress mandated for
permit revision is not triggered, and therefore the public has no means to enforce the scheme
Congress mandated. That is, if the permit is not issued, the District is under a strict 90-day time
limit to revise the permit once EPA objects. Section 505(b)(3) of the Act, 42 U.S.C.

§ 7661d(b)(3). If the permit is issued and EPA objects, the District “may thereafter issue only a
revised permit that satisfies EPA’s objection.” 40 C.F.R. § 70.8(d). The Administrator must
therefore object to the permit at least on the basis of the deficiencies that it has already
determined to exist, as identified in the EPA’s Reopening Letter of October 8, 2004 and related
correspondence.”

A. Objections Not Made as to Deficiencies EPA Identified in July *

In a July 28, 2004 letter to the District, EPA stated that the refinery flares were subject to 40
C.F.R. Section 60 (“NSPS”) Subpart J. Letter to Steve Hill, BAAQMD, from Gerardo Rios,
Chief, Air Permits Office, EPA, July 28, 2004 & August 2, 2004 (“EPA July 28 Letter”) (Exhibit
H) at 2, Issue #1. As discussed below in Section VII.A, EPA determined that the Permit should
but does not include federally enforceable monitoring and reporting requirements to verify that
each flaring event qualifies for the “emergency” exemption contained in 40 C.F.R. §
60.104(a)(1). EPA found that the condition prohibiting “routine” flaring was not practically
enforceable and that federally enforceable reporting requirements must be included in the permit
to ensure compliance with the federal requirements. Exhibit H at 2, Issue #1. EPA, however,
failed to object on this basis.

B. Objections Not Made as to Deficiencies EPA Identified in its Reopening Letter

EPA Region 9 identified significant problems in the Permit in October 2004. See EPA
Reopening Letter (Exhibit L). EPA addressed the deficiencies in three ways. First, EPA made a
limited objection to the permit for certain monitoring deficiencies, which are not at issue in this
petition. Second, as to numerous “unresolved” applicability and monitoring determinations,
EPA requested that the District submit applicability determinations to EPA by February 15,
2005, and publish a public notice of any necessary permit revisions by April 15, 2005. See

% See letter to Jack Broadbent, APCO, BAAQMD, from Deborah Jordan, Director, Air Division, EPA,
October 8, 2004 (“EPA Reopening Letter”) (Exhibit L); see also letters to Deborah Jordan, Director, Air
Division, EPA, from Jack Broadbent, APCO, BAAQMD, October 6 & 8, 2004 (“BAAQMD October 6
Letter”) (Exhibit J) (listing issues raised by EPA letters and the District’s “intentions” regarding those
issues) & (“BAAQMD October 8 Letter”) (Exhibit K) (listing issues to address in “Revision 1” and “Next
Revision”); letters to Steve Hill, BAAQMD, from Gerardo Rios, Chief, Air Permits Office, EPA, July 28,
2004 & August 2, 2004 (“EPA July 28 Letter”) (Exhibit H) (containing “initial list of issues for
discussion”) & (“EPA August 2 Letter”) (Exhibit I) (listing “additional” issues for discussion).



Exhibit L, Attachment 2. As to a third set of deficiencies, EPA states that the District “has
agreed” to conduct a review of certain applicability determinations and revise specific Permit
conditions prior to issuance. See Exhibit L, Attachment 3. As demonstrated in the discussion
below, EPA in its Reopening Letter correctly identified serious deficiencies in the Permit in
Attachments 2 and 3 and should have objected, instead of using a procedure that has no legal
basis or force of the law.

Deficiencies Identified in EPA Reopening Letter, Attachment 2

In Attachment 2 of the Reopening Letter, EPA proposed to allow the District additional time to
review a list of 13 “unresolved” applicability and monitoring determinations, including seven

issues that are relevant to the Tesoro Refinery. See Exhibit L, Attachment 2, Issues #1-4, 6, 12,
~ 13.1% As to these “unresolved” issues, EPA requested that the District to review and submit
applicability determinations to EPA by February 15, 2005, and to publish a public notice of any
permit revisions by April 15, 2005.

At least as to the issues identified below, the Administrator should object to the Permit, thereby
requiring revisions to be made prior to issuance. Had EPA objected as it did with certain
monitoring deficiencies, see Exhibit L, Attachment 1, Issue #1, the District would have had 90
days to revise and submit a proposed permit satisfying EPA’s objections. 40 C.F.R. §
70.8(c)(1)&(4); see also id. § 70.7(g)(4). Instead, EPA invented a process that has no legal basis
or legal effect. In an attempt to remedy deficiencies, EPA requested that the District review and
submit applicability determinations by February 15, 2004, and publish notice of any permit
revisions by April 15, 2004. Assuming that these significant revisions are made in accordance
with the schedule in the EPA Reopening Letter, the earliest possible issuance date would be May
31, 2005, nearly eight months after EPA identified the deficiencies, compared to the 90 days the
District would have had under the procedure specified in Part 70. In any event, because the
“agreement” between EPA and the District is not enforceable, there is a real possibility that the
deadlines EPA set forth in the Reopening Letter will slip, as such deadlines have before.

In addition to being illegal, EPA’s choice to provide the District with an extended deadline for
correcting deficiencies was unreasonable. In the first place, applicability and monitoring
determinations should have been resolved during the permit application process. See Section II.
The District should have had the information it needed to make all applicability determinations at
the latest by the time it was drafting the permit in 2002. Even if the District did not have the
information, it had another opportunity to request the information after the District received
public comments, as many of these applicability issues were raised during public review by
public comments in 2002, 2003 and 2004. Furthermore, most, if not all, of these issues were
previously identified by EPA in its July 28, August 2 and Reopening Letters.

The issues as to which the Administrator should object are identified below:

' EPA Reopening Letter, Attachment 2, Issue #1: 40 CFR Part 63 (MACT), Subpart CC applicability for
Flares; #2: Unit-specific NESHAP Subpart FF Requirements; #3 Regulation 8-2 and Hydrogen Plant
Vents; #4 Cooling Tower Monitoring; #6: Slop Oil Vessels and Sludge De-watering Operations; #12:
NESHAP Subpart FF-6BQ; #13: Electro-Static Precipitator Particulate Monitoring.



1. EPA determined that the permit “fail[s] to include [BAAQMD] Regulation 8-2,
Miscellaneous Operations, as an applicable requirement for CO, vents ... and Tesoro Hydrogen
Plant 1” and that “the Statement of Basis will need to explain any decision that the rule does not
apply, and the permits must contain all conditions, including control devices and compliance
requirements, necessary to assure compliance with Rule 8-2 limits.” Exhibit L, Attachment 2,
Issue #3. '

2. EPA identified deficiencies in the applicability determinations for federal requirements for
flares, cooling towers, slop oil vessels and sludge de-watering operations, and benzene waste
streams. See Exhibit L, Attachment 2, Issues #1, 4, 6, 12. With regard to flares, EPA noted that
the Tesoro permit does not contain citations to MACT Subpart CC requirements in Tables IV-U,
IV-Xb, IV-Xc and IV-Xd. Exhibit L, Attachment 2, Issue #1. With regard to cooling towers,
EPA found that the District failed to make applicability determinations and to include all permit
conditions necessary to assure that the cooling towers are in compliance with BAAQMD
Regulation 8-2. See Exhibit L, Attachment 2, Issue #4.

3. EPA identified an incorrect applicability determination regarding benzene waste streams and
NESHAP Subpart FF, specifically the restriction contained in section 61.342(e)(1) that was
ignored by the District. Although this refers specifically to the District’s incorrect determination
for the Valero Refinery, “/t]he District’s silence on this issue raises a question as to whether the
control requirements of 61.342(e)(1) were considered at all for the operations at the refineries.”
Exhibit L, Attachment 2, Issue #11 (emphasis added). The District’s misinterpretation of
Subpart FF (i.e., ignoring the 61.342(e)(1) restriction) may have led to other “inappropriate
conclusions regarding what waste streams may go untreated” at the Tesoro Refinery. Exhibit L
Attachment 2, Issue #12. As a result, waste streams may not contain the proper controls.

4. EPA determined that the permit fails to include NESHAP Subpart FF requirements in any
unit-specific tables, which “make the compliance obligations of the facility unclear.” Exhibit L,
Attachment 2, Issue #2. :

5. EPA found that the permit contained deficient particulate monitoring in several respects. For
instance, “the permits must be revised to include periodic monitoring under 70.6(a)(3)(B)” for
BAAQMD SIP Rules 6-310 and 6-311 particulate limits from electro-static precipitators (“ESP”)
to control emissions from various units at the Refinery. EPA also points out that, with regard to
opacity monitoring for the limit in Rule 6, “no connection has been established in the rule or in
the permit between compliance with the opacity limit in the SIP and the particulate limits.”
Exhibit L, Attachment 2, Issue # 13. ‘

6. EPA states that the District “has committed” to analyzing relevant data and to “develop
permit conditions that require ... Tesoro ... to monitor ESP operating parameters.” Yet despite
the absence of proper parameters in the permit, EPA states, “[w]e anticipate that the District will
select the appropriate monitoring parameter[s] and specific range[s] and revise the permits
accordingly.” Exhibit L, Attachment 2, Issue # 13.



Deficier s Identified in EPA Reopening Letter, Attacl _ :nt 3

In Attachment 3 of the EPA Reopening Letter, EPA listed seven issues that the District “has
agreed” to address, including four that are relevant to the Tesoro Refinery, with all but one of the
revisions to be made prior to issuance of the revised permit. See Exhibit L, Attachment 2, Issue
# 13. Exhibit L, Attachment 3, Issues #1, 3, 5, 6.1

As with the issues identified in Attachment 2, EPA should have made an objection on its own. If
the revisions are not made before the issuance of the revised permit, OCE may file a petition
with the Court of Appeals for the Ninth Circuit on the basis that the Administrator is required to
object to the permit on the basis of at least the following deficiencies EPA has identified.

The issues as to which the Administrator should object are identified below:

1. The District agreed to at least two revisions, oneto remove a permit shield from BAAQMD
Reg. 8-2, and one to add temperature monitoring to Table VII-CF for 40 C.F.R. § 60.692-5(a).
See Exhibit L, Attachment 2, Issue # 13. Exhibit L, Attachment 3, Issues #5, 6.

2. The District “has agreed to review the applicability of [NSPS] Subpart A and to add any
applicable requirements prior to issuance.” Exhibit L, Attachment 3, Issue #3.

3. EPA proposes to allow the District additional time to determine whether “certain operations”
at the Tesoro Refinery, specifically the loading racks and hydrogen plants, qualify as “support
facilities” such that they would require a Title V permit. The District “has agreed” to meet a
schedule for listing an analyzing adjacent facilities to determine whether a Title V permit is
required, and to transmit letters requiring submittal of a permit application. See Exhibit L
Attachment 3, Issue #1.

II. The Permit Application Failed to Include Necessary Information to Determine
Applicable Requirements and Failed to List Insignificant Sources

The Tesoro Refinery Major Facility Review Permit Application (“permit application”) submitted
on July 24, 1996, failed to include information that was necessary to determine the applicability
of certain requirements to specific sources. See Section I; Exhibit L, Attachments 2 and 3. “An
application may not omit information needed to determine the applicability of, or to impose, any
applicable requirement.” 40 C.F.R. § 70.5(c). District regulations therefore require permit
applications to contain “[a] list, including citation and description, of all applicable requirements
for each source.” BAAQMD Reg. 2-6-405.5. A complete application must identify and describe
all permitted sources at the facility, and all sources and activities that are exempt or excluded -
from District regulations, with a citation to the rule under which the exemption is claimed.
BAAQMD Reg. 2-6-405.4. In addition, the application must include a description of the
compliance status of each source “with respect to all applicable requirements™ and a signed
compliance certification. BAAQMD Regs. 2-6-405.7, 405.9; 40 C.F.R. § 70.5(c).

" Exhibit L, Attachment 3, Issue #1: Support Facilities; #3: NSPS Subpart A requirements for Flares; #5:
Tesoro Permit Shield from Rule 8-2; #6 Assuring Compliance with 40 CFR NSPS VV, NSPS QQQ, and
NESHAP V.
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Once deemed complete, if the District “determines that additional information is necessary to
evaluate or take final action on th[e] application,” it can request that information from the

- facility, setting a “reasonable deadline” for response. 40 C.F.R. § 70.5(a)(2). Moreover, the
applicant has an affirmative duty to supplement or correct its application with “any relevant
facts” and corrected information, and also must “provide additional information as necessary to
address any requirements that become applicable” to the source between the application date and
issuance of the draft permit. Id. § 70.5(b); BAAQMD Reg. 2-6-405.10. The District can only
take action on the application to issue a permit if its terms and conditions “provide for

- compliance with all applicable requirements” including Part 70 requirements. 40 C.F.R.

§ 70.7(a)(iv).

Here, the application process was defective, resulting in a flawed permit that fails to assure
compliance with all applicable requirements. The District failed to require the necessary
information in the application to determine all applicable requirements in 1996 or before
deeming it complete. Further, in the nearly eight years since the application was submitted, the
District failed to request additional information from the facility to make all of the necessary
‘determinations.

Applicable Requirements

As aresult of the deficiencies in the application and permit process, the Permit contains
numerous significant “unresolved” applicability and monitoring determinations. See Section I;
Exhibit L, Attachment 2 (requesting that the District submit various determinations to EPA in
2005 for a future permit reopening). The Administrator should therefore object to the issuance
of the permit until it assures compliance with all applicable requirements.

Identification of Insignificant Sources

The permit application fails to list insignificant sources at the Refinery. See Permit Application
at 1-2. A list of insignificant activities that are claimed as exempt due to size or production rate
must be included in the permit application. 40 C.F.R. § 70.5(c). BAAQMD Regulation 2-6-
405.4 requires every facility source to be listed in the Title V permit application even if the
source is exempt. Further, in response to a comment by the California Air Resources Board
(“CARB”) on the changes to BAAQMD Regulation 2-6, Major Facility Review, the District
stated that it “requires a listing of all sources in the [Title V] permit application (Section 2-6-
405.4) whether significant or insigniﬁcant.”12 The lack of information in the permit application
inhibits meaningful public review of the Title V permit.

BAAQMD Regulation 2-6-405.6 further requires the application to include emission calculations
for each significant source (including fugitives) or activity at the facility."® The Refinery also

12 See BAAQMD Staff Report, Proposed Amendments to BAAQMD Regulation 2, Rule 6, April 17,
2001 at 12.

1 See footnote 12 (In the same response to CARB, the District also stated it had “expanded the
requirement for emission calculations in Section 2-6-405.6 to require calculations of emissions from all
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led to submit these emission calculations in its permit application. See Permit Application at
1-2. Furthermore, the Refinery failed to include sources in the application emissions inventory
that were not in operation during 1993.

Identification of Non-Compliance

As discussed below in Section III.D, the District failed to compel the facility to identify non-
compliance prior to initial permit issuance on December 1, 2003. During the application process
the District should have required the facility to update or supplement statements regarding the
compliance status of certain sources, where District records indicate recurring or ongoing
problems at the facility. This led to the District’s fundamental inability to determine and assure
compliance, resulting in a deficient permit.

The Administrator should therefore object to the Permit on these grounds.

III.  The Permit Does Not Assure Compliance with All Applicable Requirements Pursuant
to the Clean Air Act, Part 70 and BAAQMD Regulations

A Title V permit must contain enforceable conditions sufficient to assure compliance with all
applicable requirements, including a compliance schedule to resolve non-compliance issues and
monitoring, reporting and record-keeping requirements. Section 504 of the Act, 42 U.S.C.

§ 7661c(a) & (c); 40 C.F.R. § 70.6(c)(1) & (3); 57 Fed. Reg. 32250, 32275 (July 21, 1992)."
Here, the Permit does not assure compliance. Before issuing the initial permit on December 1,
2003 and proposing the permit for revision in 2004, the District ignored evidence of recurring or
ongoing compliance problems at the Refinery, instead relying on a limited review of outdated
records to conclude that a compliance schedule is unnecessary. Had it not willfully turned a
blind eye to its own records and the public comments on non-compliance issues, and had it
obtained relevant records, the District would have had to include a compliance schedule in the

sources that have significant emissions, even those that are exempt from District permits or excluded from
District regulations.”)

1 Congress considered compliance plans to be essential to the Title V program. “Congress considered
and rejected even a limited exemption from the requirement to submit compliance plans for sources in
compliance.” 57 Fed. Reg. 32,250, 32,274 (July 21, 1992) (EPA final rule promulgating 40 C.F.R. Part
70). Thus, Congress specified that all permit applications identify violations and “include a schedule of
compliance that describes what steps the source will take to come into compliance with the applicable
requirements and to fulfill obligations with respect to penalties.” 1990 U.S.C.C.A.N. 3385, 3736.
Congress contemplated that such plans “set reasonable and enforceable conditions to accomplish timely
compliance with the Act, and well-defined interim compliance steps and deadlines for their
accomplishment.” Clean Air Act Amendments of 1990: Remarks on H.R. Conf. Rep. on S.1630, 101
Congress (1990) (Statement of Hon. Michael Bilirakis) at E3674; see 42 U.S.C. § 7661b(b). See also
EPA Region 9, Draft Title V Permit Review Guidelines, at 90 (Sept. 9, 1999) (“Where a source is not in
compliance, the schedule of compliance establishes enforceable milestones to bring the source into
compliance and requires status reports on at least a semi-annual basis. The schedule of compliance
documents that the source has a plan for correcting the problem, and provides means of tracking the
source’s progress.”).
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P it, or explain why one was not1 essary. See 40 C.F.R. § 70.7(a)(5); see also, e.g., Inre
Huntley Generating Station, Order Granting In Part and Denying In Part Petition for Obljection
to Permit, Petition No.: 11-2002-01, at 4-5 (U.S. EPA Adm’r, July 31, 2003) (“Huntley”).” The
District would also have had to include additional monitoring, record-keeping and reporting
requirements to assure compliance with all applicable requirements.

The Permit also fails to assure compliance because the District takes the illegal position that
intermittent compliance — that is, non-compliance — is an acceptable standard for assuring
compliance for Title V permit issuance. The District’s complete disregard for these lynchpins of
the Title V program — that there be continuous compliance and that violators identify their
violations — fundamentally damages the integrity of the program, which was intended to
duplicate the success of the Clean Water Act’s permit program.

Petitioner therefore requests that the Administrator object to the permit on these grounds, which
are more specifically discussed below. See 40 C.F.R. § 70.8(c)(1); Ravenswood at 5; see also In
re Dynergy Corp., Order Granting In Part and Denying In Part Petition for Objection to Permit,
Petition No.: 11-2001-06, at 5 (U.S. EPA Adm’r, Feb. 14, 2003) (“Dynergy”) (“Defects in the
application process can provide a basis for objecting to a title V permit if flaws in the application
could result in a deficient permit”).

A. The District Ignored Its Own Records Showing Recurring Compliance Problems at
the Refinery in Concluding that a Schedule of Compliance Was Not Necessary

The records Petitioner received from the District show that Tesoro Refinery has experienced
substantial non-compliance problems in recent years, including recurring violations, hundreds of
episodes and six serious incidents'® in 2004 alone, including two fires in one month. Between
January 1, 2001 and October 1, 2004, the District issued to the facility at least /65 notices of
violation (“NOVs™),"" at least 99 of which were in 2003 and 2004. Significantly, issuance of
NOVs has increased each year, with 28 NOVs issued in 2001, 38 in 2002, 48 in 2003, 47 issued
as of October 1, 2004 (and 4 NOVs from 2003 or 2004 include no date of issuance). See District
2003 Annual Compliance Report for the Tesoro Refinery (“2003 Annual Report™) (Exhibit M);
District NOV Printout for Tesoro Refinery, January 1, 2003-October 7, 2004 (“Tesoro NOVs

'3 In that matter, because the facility had violations of SIP opacity limis and PSD requirements at the
time of permit issuance and the permit record did not show the facility had come into compliance by the
time the final permit was issued, EPA determined that the agency either had to include a schedule of
compliance in the permit or explain why one was unnecessary. See Huntley at 4.

'® When a facility releases a “significant” amount of pollution that the District believes is of “general
public interest,” it posts an Air Pollution Incident Report on the BAAQMD website (available at

http://www.baaqmd.gov/enf/incidents/index.asp).

' Notices of Violation—When a violation of a BAAQMD Regulation is documented at a facility, a Notice
of Violation (“NOV”) may be issued and the District may assess a penalty.
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2003-2004”) '® (Exhibit N); BAAQMD 2004 Incident Reports for Tesoro Refinery, Site #A2758
& #B2758 (“Tesoro 2004 Incidents”)' (Exhibit P).

Evidently, the District failed to consider its own enforcement records before concluding that it
was not necessary to include a compliance schedule in the December 1, 2003 permit. SB-I at 10,
47. Petitioner commented in 2002 and 2003 that, considering the facility’s serious history of
non-compliance between 2001 and 2003, the District should determine whether this serious
record warranted imposition of a compliance schedule or additional monitoring, record-keeping
and reporting sufficient to assure compliance with all applicable requirements. See, e.g., OCE
2003 Comments, Sec. II.B at 3-15 & also Exhibit B (Exhibit B). In response, the District states
that a schedule of compliance may be warranted where there is “evidence of current ongoing or
recurring non-compliance.” District Response to GGU Comments (Sept. 22, 2003) (“District
2003 Response”) (Exhibit E), Response, #1 at 1. Despite continuing compliance problems and a
substantial number of significant incidents and District claims to have conducted an “updated”
compliance review, the District concluded that it had not found “a pattern of violations that
would warrant imposition of a compliance schedule.” SB-II at 30. However, the District
provided no basis for this conclusion; in fact, there was no evaluation or analysis of the facts to

" support such a determination anywhere in the permit record.?’

As discussed below, the facts indicate serious recurring or ongoing compliance problems at the
facility. Petitioner evaluated the facility’s recent compliance record by reviewing the District’s
2003 Annual Compliance Report for the Tesoro Refinery and other records requested under the
Public Records Act (“PRA”) in 2003 and 2004. The 2003 “compliance” report merely lists
violations that occurred between 2001-2003, and its discussion of “significant” violations is
limited to two public nuisance violations from 2003. See Exhibit M at 2-3.

Notices of Violation (NOV5s)

Between January 1, 2001 and October 1, 2004, the facility was issued an increasing number of
NOVs each year, with at least 165 NOVs issued during that period. For instance, the facility was
issued at least 99 NOVs between January 1, 2003 and October 1, 2004 alone, including at least
the following:

' Tesoro NOVs 2003-2004 is a District printout of NOVs issued to the Refinery between 1/1/03 and
10/1/04, sorted by source number (data provided in response to a September 2004 PRA request) Note the
discrepancy of the number of NOVs issued in 2003 to the Tesoro Refinery, as stated in the District’s 2003
Annual Compliance Report (44 NOVs), compared to the District’s recent NOV printout (48 NOVs). This
is due to the fact that the Annual Report was produced in June 2004, while the more updated NOV
printout was generated in October 2004.

1% Tesoro 2004 Incidents included in Exhibit P (with select news articles): February 20, March 2, July 4,
September 16, October 14, and October 30.

20 See proposed Title V permit, Statements of Basis and accompanying documents for the Tesoro

Refinery, Site #2758 & #B2759 (available at: http://www.baaqmd.gov/pmt/title_v/public_notices.asp
(last accessed November 1, 2004).
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e . NOVs were for violations of monitoring, record-keeping and reporting requirements
(BAAQMD Regs: 1-522 & 1-523);
¢ Numerous NOVs were for excess emissions, including:
o 9 NOVs for excess visible emissions (BAAQMD Regs. 6-301 & 6-302);
o 8 NOVs for violations of emissions limits for sulfur recovery plants and sulfuric
acid plants (BAAQMD Regs. 9-1-307 & 9-1-309);
o 4 NOVs for violations of hydrogen sulfide limits (BAAQMD Reg. 9-2);
o 4 NOVs for violations of carbon monoxide and nitrogen oxide limits (BAAQMD
Reg. 9-8);
o 2 NOVs for excess nitrogen oxide emissions (BAAQMD Reg. 9-10)
e 25 NOVs were for violations of organic liquid storage requirements (BAAQMD Reg. 8-
5), including excess emissions, and failure to conduct proper inspections;
e 12 NOVs were for equipment leaks (BAAQMD Reg. 8-18);
e 9 NOVs were for violations of permit conditions (BAAQMD Reg. 2-1-307), including
~ excess emissions and failure to submit source test results within 30 days;
e 1 NOV was issued in July 2004 for a source that had no permit to operate (BAAQMD
Reg. 2-1-302);
e 8 NOVs were issued for public nuisance (BAAQMD Reg. 1-301).

All NOVs issued in 2003 and 2004 were still “pending” and not resolved as of October 22, 2004.
See Exhibit N.*!

Further review of the District’s records indicates that many of these serious recurring or ongoing
compliance problems can be traced to several specific sources. Between January 2003 and '
October 1, 2004, at least 6 sources were cited for more than 3 violations each, and at least 4 of
these sources also experienced recurring violations in 2001 and 2002, all resulting in excess
emissions. For example, between January 1, 2001 and October 1, 2004:

e The Coker CO boiler (S-903; boiler #5) was cited for 13 violations (6 in 2003 and 2004;
7 in 2001 and 2002), resulting in repeated opacity and emissions excesses. 2

e Another boiler (§-904; boiler #6) was cited for 6 violations (4 in 2003 and 2004; 2 in
2001 and 2002), all of which resulted in repeated opacity and emissions excesses.

e The sulfur recovery unit (S-1401) was cited for 14 violations (5 in 2003 and 2004; 9 in
2001 and 2002), which resulted in excess sulfur dioxide emissions.

e The sulfuric acid manufacturing plant (S-1411) was cited for 5 violations (3 in 2003 and
2004; 2 violations in 2001 and 2002), also resulting in excess sulfur dioxide emissions.

' Note this does not include NOVs that may be associated with the two fires and a flaring incident that
occurred between September 16 and October 30, 2004.

2 The No. 5 boiler (5-903) was also responsible for two serious flaring incidents on July 4 and October

30, 2004, both resulting in excess visible emissions. See Exhibit P. Note any NOVs associated with the
October 30 event are not included in the NOVs listed through October 7, 2004.
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See Exhibit N; Tesoro NOVs 2001-2003 (Exhibit O).23 These and other sources are also
responsible for numerous episodes at the facility (discussed below).

Moreover, the facility experienced many instances of multiple violations on the same day. On at
least 13 separate days during 2003 and 2004, the facility experienced 3 or more violations on one
day. See Tesoro NOVs 2003-2004. Remarkably, many of the NOVs were issued during the
initial permit drafting process in 2002 and 2003 and during permit revision in 2004, such that the
facility would have been characterized as a “recalcitrant violator” under the District’s own
regulations. A recalcitrant violator is defined as follows:

A person which has been cited for chronic violations®* or has engaged in a pattern
of neglect or disregard with respect to the requirements of district rules and
regulations, permit conditions, or other applicable provisions of state or federal
law or regulations, as evidenced within the prior three (3) years by at least two (2)
Notices to Comply and/or Notices of Violation of the same or different District,
state or federal rules, regulations or requirements, unless a higher number is
specified in the District’s Notice to Comply Policies and Procedures.

BAAQMD Regulation 1-2-207.
Episodes

In addition to the high number of NOVs, the number of episodes® at the facility is alarming.
According to District records, the facility experienced at leas