


(3) fails to provide for adequate control of nitrogen oxide (NOx) emissions, an air

contaminant that is detrimental to human health and welfare, property, and business; and

(4) fails to require Reasonably Available Control Technology (RACT) for the control of

CO; or mercury emissions.

Earthjustice Petition at 2. The Earthjustice Petition also requests that EPA independently review
the “general duty” language in Requirement 28 (page 15) of the TransAlta Title V Permit
regarding startup, shutdown, and malfunction (SSM) and the alleged resulting relaxation of
certain emission standards in the TransAlta Title V Permit. fd. at 2-3.

EPA has reviewed the Earthjustice Petitioners’ allegations pursuant to the standards set
forth in section 505(b)(2) of the CAA, 42 U.S8.C. § 7661d(b)}(2), which requires the
Administrator to issue an objection if the petitioner demonstrates to the Administrator that the
permit is not in compliance with the applicable requirements of the CAA. See also 40 CF.R. §
70.8(d); New York Public Interest Research Group v. Whitman, 321 F.3d 316, 333 n.11 (2d Cir
2003). Based on a review of available information, including the TransAlta Title V Permit and
Permit record, the Earthjustice Petition, other available information, and the relevant statutory

and regulatory authorities and guidance, I deny the Petition.

L STATUTORY AND REGULATORY FRAMEWORK
Section 502(d)(1) of the CAA, 42 U.S.C. § 7661a(d)(1), requires each staie to develop

and submit to EPA an operating permit program meeting the requirements of Title V. EPA

granted intetim approval to the Title V Operating Permit program submitted by the state of
Washington and its local air agencies, including SWCAA, effective December 9, 1994. 59 Fed.
Reg. 55813 (Nov, 9, 1994); see alse 60 Fed. Reg. 62992 (Dec. 8, 1995) (final interim approval
after remand on unrelated issue). EPA promulgated final full approval of Washington’s Title V
operating permit program effective September 12, 2001, 66 Fed. Reg. 42439 (August 13, 2001),
and an update to that final approval effective January 2, 2003. 67 Fed. Reg. 7417% (December 2,
2002). See 40 C.F.R. part 70, appendix A.



All major sources of air pollution and certain other sources are required to apply for an
operating permit that includes emission limitations and such other conditions as are necessary to
assure compliance with applicable requirements of the CAA. See CAA §§ 502(a) and 504(a),
42 U.S.C. §§ 7661a(a) and 7661c(a). The Title V Operating Permit Program does not generally
impose new substantive air quality control requirements (referred to as “applicable
requirements”), but does require that permits contain monitoring, recordkeeping, reporting, and
other requirements to assure compliance by sources with applicable emission control
requirements. 57 Fed. Reg. 32250, 32251 (July 21, 1992) (final action promulgating part 70
rule). One purpose of the Title V program is to “enable the source, states, EPA, and the public to
better understand the applicable requirements to which the source is subject, and whether the
source is meeting those requirements. 7/d. Thus, the Title V Operating Permit program is a
vehicle for ensuring that air quality control requirements are appropriately applied to facility
emission units and that compliance with these requirements is better assured.

Under section 505(a) of the CAA, 42 U.S.C. § 7661d(a), and the relevant implementing
regulations at 40 C.F.R. § 70.8(a), permitting authorities are required to submit all proposed Title
V Operating Permits to EPA for review. Upon receipt of a proposed permit, EPA has 45 days to
object to final issuance of the permit if EPA determines it is not in compliance with applicable
requirements or the requirements of part 70. 40 C.F.R. § 70.8(c). [T EPA does not object to a
permit on its own initiative, section 505(b)(2) of the CAA provides that any person may petition
the Administrator, within 60 days of the expiration of EPA’s 45-day review period, to object to
the permit. 42 U.S.C. § 7661d(b)(1); see also 40 C.F.R. § 70.8(d). The petition must be based
“only on objections to the permit that were rajsed with reasonable specificity during the public
comment period provided by the permitting agency (unless the petitioner demonstrates in the
petition to the Administrator that it was impracticable to raise such objections within such period
or unless the grounds for such objection arose after such period).” 42 U.8.C. 7661d(b)(2); see
also 40 C.F.R. § 70.8(d). In response to such a petition, the Administrator must issue an
objection if the petitioner demonsirates that a permit is not in compliance with the requirements
of the CAA. Id see also 40 C.F.R. § 70.8(c)1); NYPIRG v. Whitrman, 321 F.3d 316. 333 n.11
(2d Cir. 2003). Under section 505(b)(2) of the CAA, the burden is on the petitioner to make the
required demonstration to EPA. Sierrg Club v. Johnson, 541 F.3d 1257, 1266-1267 (1 1* Cir.
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2008); Clirizens against Ruining the Environment v. EPA, 535 F.3d 670, 677-678 (7™ Cir. 2008);
Sierra Club v. EPA, 557 F.3d 401, 406 (6" Cir. 2009); McClarence v. EPA, 596 F.3d 1123,
1130-1131 (9" Cir. 2010) (discussing the burden of proof in Title V petitions).

II. BACKGROUND

The TransAlta facility located in Centralia, Washington, consists of a coal-fired power
plant that generates electricity from steam driven turbines and a combustion turbine plant
consisting of four combustion turbines that operate as a peaking plant. The Title V Permit that is
the subject of this Petition was issued in response to a Title V renewal application submitted by
TransAlta. SWCAA issued a drafi Title V Permit for public cominent on May 15, 2009. The
Earthjustice Petitioners submitied timely comments dated July 2, 2009, on the draft permit.
SWCAA responded to the comunents and submitted a proposed permit to EPA on July 21, 2009.
EPA's 45-day rcview period for the TransAlta Title V Permit ended on September 4, 2009, and
SWCAA issued the final permit on September 16, 2009. The 60th day [ollowing the end of
EPA’s 45-day review period was November 3, 2009, The Earihjustice Petition was received by
EPA on October 29, 2009. Accordingly, EPA finds that the Earthjustice Petition was timely
filed.

1II. ISSUES RAIS|I BY THE PETITIONER

A. Control of Carbon Dioxide and Mercury Emissions

The Eanthjustict titioners allege that the TransAlta Title V Permit fails to provide for
the contro! of CQ; emissions and mercury as required by the Washington SIP. The Petitioners
begin by stating that each Title V Permit must include “enforceable emission limitations and
standards, a schedule of compliance....and such other conditions as are necessary to assure
compliance by the source with all applicable requirements of [the CAA], including the
requirements of the applicable implementation plan,” citing to 42 U.S.C. § 7661c(a); 40 CFR. §
70.1, and the comparable provisions of Washingtons Title V regulations, WAC 173-401-605.
Earthjustice Petition at 3. The Earthjustice Petitioners then note that the Washington SIP
contains the following provision, WAC 173-400-040(5), which is an “applicable requirement”
under Title V:















emissions in the TransAlta Title V Permit in order to address the applicable requirements of the
Washington SIP in WAC 173-400-040(5) and SWCAA 400-040(5), beyond those NOx and
other requiremenis already included in the permit.

[n this regard, I also note that the TransAlta Title V Permit contains numerous specific
emission limitations, operating requirements, control requirements, and related monitoring,
recordkeeping and reporting requirements regulating NOx emissions from the TransAlta facility.
See, e.g., TransAlta Title V Permit, Section VI, Req-10, Req-23, Req-24, Req-27, Req-42, Req-
45, Req-52, Reg-53, Req-60, and Req-62; Section VII, M7, M8, M13, M14, and M17; Section
VIII, K2 (citations not inclusive of all requirements in the TransAlta Title V Permit that relate to

NOx emissions).ﬁ

C. RACT for CO; and Mercury Emissions
The Earthjustice Petitioners next point to another requirement of the Washington SIP,
WAC 173-400-040, which provides in part:
[All emission units are required to use reasonably available
control technology (RACT) which may be determined for some
sources or source categories to be more stringent than the
applicable emisston limitations of any chapter of Title 173 WAC.
Where current controls are determined to be less than RACT,
ecology or the authority shall, as provided in section 8, chapter
252, Laws of 1993, define RACT for each source or source
category and issue a rule or regulatory order requiring the

instaltation of RACT.’

8 Note that legislation reflecting an agreement between TransAlta, the Governor’s Office, and some environmental
groups in Washington recently passed the Senate in the state of Washington and is expected to pass the House
before the end of this legislative session, Senate Bill 5769 wouid require TransAlta te install non-caialytic reduction
(SNCR) to further reduce emissions of NOx at the TransAlta facility, and to shut down one boiler on December 31,
2020, and the other beiler on December 31, 2025. See htip://apps,leg. wa.gov/docuinents/billdocs/201 1~
12/Pdf/Bills/Senate/Bills/3769-S2.pdf. This legistation has no effect on our responses in this order.

” Note that the RACT requirement is in the opening paragraph of these regulations and not in a numeric subpart.
This regulation has been approved into the Washington SIP. See 40 C.F.R. § 52.2479, SWCAA 400-040 contains
the same language as WAC 173-400-040 and is also in the Washington SIP. See 40 CF.R. § 52.2470(c)(70}.
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comment period.’ Instead, the Earthjustice Petitioners request that EPA nonetheless
independently assess whether amendments to the TransAlta Title V Permit are necessary to
conform to current federal requirements. Because the Petitioners have not met the procedural
requirements for petitioning EPA to object to the TransAlta Title V Permit on this issue, EPA

denies the Petition in this respect.

1IV. CONCLUSION

For the reasons set forth above and pursuant to section 505(b)(2) of the Clean Air Act,
and 42 U.S.C. § 7661d(2). and 40 C.F.R. § 70.8(d), I hereby deny the Earthjustice Petitioner’s
request that EPA object to the issuance of the TransAlta Title V Permit.

Dated A3 | JALRIUEL

Administrator

" The Petitioners suggest that they did not comment on this issue during the public comment period on the draft
TransAlta Title V Permit because they were still analyzing the Sierra Club decision. Earthjustice Petition at 3 n.2.
That decision was issued in 2008, wel! before the Earthjustice Petitioners filed their comments on the draft permit on
July 2, 2009.
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