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***••········································································· 
_SUPERFUND MEMORANDUM OF AGREEMENT 

BETWEEN THE 
DELAWARE DEPARTMENT OF NA111RAL RESOURCES & ENVIRONMENTAL 

CONTROL 
AND THE 

· UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONW 

<;:ON~ERN.ING DELAWARE'S VOLUNTARY CLEANUP PROGRAM 

******************************.***********•*****.********'*i!,:c·'·;;::;";(•i!·~f********•••• 

I. PURPOSE 

A. · ~e Delaware Department of Natural Resources and EilviiOmnental Control 
("DNREC") and the United States EnvironmenbdProtectionAgency, Region Iii ( .. Region ill"') . 
enter into this Memorandum of Agreement ("Agreement") to define the roles and responsibilities . 
of Region DI and the DNREC with respect to activities related to Delaware's Voluntary Cleanup .. 
Program·conductccl under the authority of the Delaware Hazardous Substance Cleanup Act 
(''HSCA "), Title 7, Chapter 91 of the Delaware Code (7 Del. C. 91) 'and to promote the cleanup · 
and ~-utilization of contaminated properties. · 

B. . Region m and DNREC believe the revitalization of existing contaminated, or 
potentially contaminated. properties, including ''Brownfields", will provide a significant benefit 
to both.the environment and the economy ofimpKtcd local communities. · 

C. . . to the extent possible, Region m ·and DNREC seek to fatilitate the productive 
reuse of industrial and commercial properties by preventing and eliminating unnecessary 
impediments to the investigation, clcanl1f, :financing; transfer and appropriate redevelopment and 
re-use of these properties, and thereby helping to minimiZe the development of green space or ' 
pristine open space, to m&ximize the utili-on of existing infrastlucture, and to prevent the 

· · creation of ne-Wly contaminated properties. -· 
. --~ 

n. BACKGROUND··.· 

A. Region m and DNR.EC enter into this initiative to protect the public health and. 
the enviromnent .of those commUnities impKted by the release of hazardous substances at sites, 
including Brownfields, as well as to provide the oppommity for a benefit to those C:o1JU11Wlities. 
Both agencies rcc:ognize that a key factor to meet these goals "is tC? cxerc~e their authorities anli 
use their resources to assure appropriate site response actiqns in ways .that are mutually 
complementuy and are not duplicated. 

8. Since July 1990, DNREC his. been addressing sites with releases ofha.zardous 
substances under the Delaware Hazardous Substance Cleanup Act ("HSCA''), · 7 Del. c. 91. 
HSCA gives DNREC: the authority to require potentially responsible parnes to investigate and 
remediate sites with releases ofhazardous substances. In July l~S~ DNREC began · 
implementation of the Voluntary Cleanup Program through the HSCA am~ents which enable 

. . . . ! 
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parties who initiate required cle~up of a site to obtain DNREC oversight and a Certificate of 
Completion of Remedy or a no further action letter under HSCA. , ' 

. C. Region ill recognizes that Delaware, through the implementation of HSCA, has 
beet1 a leader in developing and implementing successful strategies to help promote the 

·investigation and cleanup of potentially eontaminat~d properties . 

. D. Therefore, Region ill and DNREC seek to protect hwnan health and the 
environment by encouragina the investigation and cleanup of properties in Delaware under the 
authority of HSCA, by implementing the following strategic goals: 

1. Encouraging or requiring, as appropriate, the investigation and clean up of sites 
·with releases of hazardous sub~ under the HSCA program. . 

I . 

2. Promoting appropriate investigations and cleanups by parties, including prospective 
purchasers and develope~ in the HSCA-amended programs; · 

3. Developing partnerships among Region Ill, DNREC, other state ami local · 
· governmental agencies. and other key stakeholders in Dela~, including 

representatives from citizen, community groups and the private seetor; and 
. ' . 

' · 4. Providing necessary information to the key stakeholders in Delaware to allow for 
informed decision-making by property owners. prospective purchasers, lenders. 
public and private dcvelo~ ~itizens, communities, munic:ipalities, colUltics.and 
elected officials. 

E. · ln order to accomplish these goals. Region m intends to assist and support 
DNREC in further developing 8nd exPanding the appropriate use of private-party initiated HSCA 
cleanups. Similarly, DNREC intends to assiSt and support efforts to promote and implement 
Region ffi' s "Brownfields, initiatives. DNREC recognizes -Region .m .as a key partner in the 
ongoing success of state cl~up programs, includin&HSC~ and the role ofltcgion min 
addNssing'thc ·unc:e(tainty of investigating. remediating, financin& ~ng and redeveloping · 
"BroWnfields" sites. 

m. PRINCIPLES 

A. ~sumption of Delaware Lead: 

I 

1. DNREC generally Will take the lead and will address sites as appropriate under the 
HSCA program~. IfEP A designates a site &S '·'High Risk'\ DNREC may also take the lead unless· 
EPA concludes that a federal n:sponse is w&rratited. EPA's No Federal Interest detennination for 
EPA-Designated High Risk sites is contilllent upon adherence to the additional requirements 
listed in UIA-2, DIA-3 and V-E below. 

2. DNREC ~es to submit additional reporfiD& to EPA; as defined in Section IV, 
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below, Repo~ng for EPA~Designated High Risk Sites. 

3. DNREC shall·certify to Region ill when the intended clea.D.up levels for a ·site have 
been achieved pursuant to the terms ·of aCo~ent Order,· Agreement or Enforcement Order. 

B. No Federal Interest Determination by EPA: 

1. . When a site in Delaware has been investigated or remediated in acCordance with 
the practices and procedures ofHSCA, and (a) ONREC has issued a "no action'' detennmation 
for the site upon review and approval of an investigation repc)rt or a response action plan. or (b) 
DNREC has issued a "Certificate of Completion of Remedy'' for the site under HSCA, then 
Region m will consider said site of '"no federal i~" under the Comprehensive . 
Environmental Resporise Compensation and Liability Act ("'CERCLA"). Although nothing in 
this MOA' constirutes a release from liability under applicable Fe~ral Law, generally EPA does 

· not intend to ta.k.e· removal or remedial' action at sites involved in the HSCA proeram unless EPA 
determine5. after consultation with DNREC, that there is or may be an imminent and. substantial · 
endangerment to public health. welfare or the enviropment that is not being adequately addressed. 
under the State program. 

( 

2. This No Federal Interest detennilultion by Region m takes effect as of the time of 
Delaware's action under· UIB-1. (a) or (b) above, and docs not require any site-specific reView by 
EPA. . 

3. 
which: 

This No Federal Interest detennination by Region m does. not apply to a siJc 

a) has .been listed or proposed for listing on theCERCLA National Prioritie8 List 
( .. NPV~); 

b) is the subject of a federal order or otba- enforcement action und.er CERC;LA; 
c) EPA determines may pose an imminent and .substantial endanaen:ilent to public 

health, welfare otJhe environment or an emergeney situatio~; or · 
d) is subject to a couCctive ac:tion permit or order under the R.esouice ConserVation 

and ~VCIY Act, 42 U.S.C. 69()1, !!JS .. 

C. Coopelation .Bctw=n ~on m and DNREC: Region ID will· contin11e to 
work with DNREC to remove any conCerns about ~eral activity under CERCLA so as to 

' encourage the ·mvestiption, cleanup. financing, transfer and appropriate re-c!evelopment ·and u5c . 
of industrial and commercial property. In addition, apart fi:om this Agreement, Re&ion III will 

· oontinue to provide aSsistance: to local and Stale governmental agencies in order to facilitate the. 
revitalization of contaminated or potentially contaminated properties in Delaware. DNREC and 
EP ,A will work together to discourage the creation of new·contaminated sites in Delaware. 

IV. REPORTING 

A. On an annual bas~s. D~C will report to Region Iii on the folloWing: 
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1. The identification of sites being addressed under all categories of the HSCA 
program; 

2. The identification of sites having rc.ceived Certificate!! of Completion of 
-~emedy by DNREC 

3.· The identification of sites with full or partial completion in the previous/ 
. year;~ . 

4. The identification of sites for which DNREC haS issued no action 
detenni_nations. 

4 

B. On a semi-annual baSis for DNREC-lead, EPA-Designated High Risk sites. DNREC 
. / 

will provide a description of the wotk accomplished at these sites dwing the reportina 
· period9 delays or othet problems, if any, planned corrective measures an4 where · -

. · appropriate, a li$t of the specific site ev~ completed or scheduled. · · 
. . 

C. Where mutually agreed upon. an.y rcportiDg requirements set forth in Section A 
or B above may be substituted duough eleCtronic access by EPA to the state site' status 
. database in lieu of paper reports. 

V.. BASIS · 

A. This Agreement has~ developed by mutual cooperation and consent~ 
Region Ill and DNREC. This Agreement is not an authorization for or assurance of ftmding .for 
DNREC's program by EPA. . 

B. EPA enters into this Agreement Under the authority of CERCLA -~under EPA 
general delegation 1-ll. DNREC enters in!Q this AjRCIDent under the authority of 29 Del. C. 
Section 8003 (S). 

C. . Nothing in this Agreement relates to or affects any authorities available to either 
agency except for thOse eXplicitly stated. . · 

D. DNREC certifies that the HSCA program meets .EPA's baseline criteria for 
vohmtary cleanUp propams specifically. 

. 1. Provides opportUnities for meaningful community mvolvement. 

2. ~that voluntaly respo•actio~ are pro~ve of human health and the 
environment. 

3. Has adequate resources to ensure· that volwtazy response ·actions are condUCted · 
; in an appropriate ~d timely manner, and that bOth techniCal assistance and meamlined 
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proccd~. where appropriate, are available from DNREC. 

4. Provides mechanisms for .the written approval of response action plans and a 
certification or similar documentation indicating that the response actionS are complete~ 

S. Provides adequate oversight to ensure that voluntary response actions arc· · 
conducted in such a m8nner to assure protection of human health and the environment. as 
described above • · 

. 6; Shows the capability, through enforcement or other authorities, of ensuring 
completion of response actions if the volunteering parties conducting the responSe actions 
fail or refuse to complete the necessarY response actions, including operation and · 
maintenance or long term monitoring activities. , 

E. . EPA Region m progtam personnel have visited DNREC's office to review relevant site. 
files for program compli~ce to the Six Baseline Criteria·for Vohmtary Cleanup Programs as 

. proposed by EPA Headquarten. Based on the file review, discussions with EPA's ORC and 
DNREC, it is EPA Region m·s opinion that DNR£C has or is capable of meeting the Six 
Baseline Criteria. 

F. ·Region DI entets into this Agreement based upon a review of Delaware's currently existing 
laws. regulations, guidance documents and practices. Delaware agrees to provide Region DI with 
prompt notice of changes to such laws, regulations and guidance, and practices. EPA, upon 
notice to and consultation with DNREC, may amend this Agreement or its participation in this 
Agre~ment in the event it determines it is appropriate based on such chaDges to Delaware•s 
program. 

. For me Delaware. Department ofNatural Resources and Environmental Control; 

~ Dab; 
Division of Air and Waste Mu&gemcnt 

For_ the .Environmental Protection Agency, hgion·m 

TOTRL P.06 


