

“Assumable Waters” NACEPT FACA Subcommittee			December 2015
Draft Historical Timeline Leading up to the passage of CWA 404(g)		

[bookmark: _GoBack]









1974: Corps regs implementing the 1972 CWA defined its jdn as coextensive with RHA sec. 10 jurisdiction over navigable waters of the US.  


1974-75: Congress, EPA, and the courts rejected the Corps' narrow definition of "waters of the US." The DC district court remanded the definition.


1975: Corps issued interim regs defining scope of waters of the US.  Phase I (1975): TNWs and adjacent wetlands; Phase II (1976): Adds tributaries; Phase III (1977): All waters of the US, including isolated waters.






April 1977: House passed bill to limit the Corps' jurisdiction to presently navigable waters, i.e., waters "presently used or are susceptible to use in their present condition or with reasonable improvement to transport interstate or foreign commerce," plus adjacent waters.  


July 1977: Corps defined waters of the US to include all three 1975 phases.  "Navigable waters of the US" defined to include waters "presently used, or have been used in the past, or may be susceptible to use to transport interstate or foreign commerce."


December 1977: CWA amendments rejected House Bill limiting jurisdiction. Instead created 404(g), which used House's proposed limits on Corps jurisdiction to outline what Corps would retain in states that administered the 404 program.






1870: The Daniel Ball Supreme Court case established test for waters that are navigable-in-fact -- "when they are used, or are susceptible of being used, in their ordinary condition, as highways for commerce, over which trade and travel are or may be conducted in the customary modes of trade and travel on water."


1899: Rivers and Harbors Act (RHA) sec. 10 provides the Corps with jurisdiction over “any port, roadstead, haven, ... or inclosure within the limits of any breakwater, or of the channel of any navigable water of the United States…” 


Early-mid 20th cent: Supreme Court cases narrowed the "navigable" test, holding personal or recreational use sufficient to show a water can be used in commerce.  


1972: The CWA was passed, providing EPA and the Corps jurisdiction over "navigable waters/waters of the US."  The Corps also issued regulations interpreting "navigable waters of the US" as those waters "which are presently, or have been in the past, or may be in the future susceptible for use for purposes of interstate or foreign commerce.”  










