IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

DONALD van der VAART, in his official

capacity as Secretary of the North Carolina
Department of Environmental Quality; and
the NORTH CAROLINA DEPARTMENT
OF ENVIRONMENTAL QUALITY,

File No.:

Plaintiffs,
V.

GINA McCARTHY, in her official capacity
as Administrator of the United States
Environmental Protection Agency;
HEATHER McTEER TONEY, in her official
capacity as Regional Administrator of the
Southeast Region of the United States
Environmental Protection Agency; and the
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Defendants.
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COMPLAINT

Donald van der Vaart, in his official capacity as Secretary of the North Carolina
Department of Environmental Quality, and the North Carolina Department of Environmental
Quality, by the authority of the Secretary of the North Carolina Department of Environmental
Quality, and through the undersigned attorneys, allege and state the following:

INTRODUCTION

1. This action is brought under the Clean Air Act (CAA), 42 U.S.C. 8§ 7401 et seq.,

to compel the United States Environmental Protection Agency (EPA) to undertake its mandatory,
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non-discretionary duty to take action on a State Implementation Plan (SIP) submitted by the North
Carolina Department of Environmental Quality (DEQ) to the EPA.

2. DEQ submitted its SIP to control fine particulate matter measuring 2.5 microns or
less in diameter (PM2;5) to the EPA for approval on September 5, 2013.

3. The EPA has failed to respond to DEQ’s SIP submittal within the statutorily defined
time period and, as such, has neglected its duty to faithfully execute the CAA.

4, This lawsuit seeks to compel EPA action regarding DEQ’s PM2s SIP submittal,
thereby providing regulatory certainty in North Carolina.

JURISDICTION

5. This Court has jurisdiction over this action to compel the performance of non-
discretionary duties by the EPA pursuant to 42 U.S.C. § 7604(a) and 28 U.S.C. 81331.
6. Plaintiffs provided Defendants with written notice of the claims set forth herein at
least sixty days prior to commencing this action as required by 42 U.S.C. § 7604(b)(2).
VENUE
7. Venue properly lies within this judicial district pursuant to 28 U.S.C. § 1391(e).
PARTIES
8. Plaintiff DONALD van der VAART is a party to this action in his official capacity
as Secretary and principal head of the North Carolina Department of Environmental Quality.
0. Plaintif NORTH CAROLINA DEPARTMENT OF ENVIRONMENTAL
QUALITY is an agency of a sovereign State and a “person” as defined in 42 U.S.C. § 7602(e).
10. Defendant GINA McCARTHY is the Administrator of the EPA. In that capacity,
she is responsible for taking various actions to implement and enforce the CAA, including the

actions Plaintiffs seek to compel in this Complaint.
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11. Defendant HEATHER MCcTEER TONEY is the Regional Administrator of the
EPA’s Southeast Region (Region 4). Upon information and belief, in that capacity she is
responsible for initially approving or disapproving a SIP submitted by States within her region
(including North Carolina).

12. Defendant UNITED STATES ENVIRONMENTAL PROTECTION AGENCY is
an agency of the United States within the meaning of the Administrative Procedure Act. See 5
U.S.C. § 551(1).

13. Defendants’ failure to timely perform the mandatory, non-discretionary duties
described herein adversely affects Plaintiffs by creating uncertainty as to Plaintiffs’ ability to
implement and enforce North Carolina’s SIP.

LEGAL BACKGROUND

14, The CAA directs the EPA to prescribe national ambient air quality standards
(NAAQS) that limit pollution to levels sufficient “to protect the public health” with “an adequate
margin of safety.” 42 U.S.C. § 7409(a), (b).

15. Each State must adopt a pollution control plan “provid[ing] for the implementation,
maintenance and enforcement” measures the State will employ to ensure attainment of all NAAQS
issued by the EPA. 42 U.S.C. § 7410(a)(1). Each State must adopt and submit a SIP to be
approved by the EPA within three years after promulgation or revision of a NAAQS. Id.

16.  When a State submits a revised SIP to the EPA, the EPA must first determine
whether the SIP submittal is administratively complete. 42 U.S.C. 8 7410(k)(1)(B). The EPA
must make this determination “[w]ithin 60 days of the Administrator’s receipt of a plan or plan
revision, but no later than 6 months after the date, if any, by which a State is required to submit

the plan or revision.” Id.
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17. If the EPA determines that a SIP submittal is administratively complete, the CAA
requires the EPA to approve, disapprove, approve in part, or disapprove in part the SIP within
twelve months of that determination. 42 U.S.C. § 7410(k)(2), (3).

18. The CAA allows the EPA to conditionally approve a SIP or SIP revision “based on
a commitment of the State to adopt specific enforceable measures by a date certain, but not later
than one year after the date of approval of the plan revision.” 42 U.S.C. § 7410(k)(4). If the
State does not adopt such measures within the specified timeframe, the conditional approval is
treated as disapproval of the SIP. Id.

19. Once a SIP or SIP revision is approved by the EPA, the requirements set forth in
the SIP become enforceable under federal law. 42 U.S.C. § 7413.

STATEMENT OF THE CASE AND CLAIM FOR RELIEF

20. On October 20, 2010, the EPA promulgated PMas increments in its “PMzs
Increments-Significant Impact Levels-Significant Monitoring Concentration Rule” (PMas
Increments Rule). 40 C.F.R. 851.166(c). The PM25s Increments Rule required “states to submit
revised implementation plans to EPA for approval within 21 months of promulgation, that is, by
July 20, 2012.” PSD for PM25 — Increments, SILS and SMC, 75 Fed. Reg. 64,864, 64,898 (October
20, 2010).

21.  On September 5, 2013, Plaintiffs submitted the SIP revision required by the PM2s
Increments Rule and requested that Defendant approve the revised SIP.

22. On December 13, 2013, Defendants notified Plaintiffs that Plaintiffs’ September 5,
2013 submission was administratively complete. Following a technical review, the EPA stated it

would determine the approvability of Plaintiffs’ submission through public notice and rulemaking.
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23. The CAA required Defendants to approve or disapprove Plaintiffs’ revised SIP by
December 13, 2014, one year from the date Defendants determined the revised SIP was
administratively complete. 42 U.S.C. 8 7410(Kk)(2).

24. To date, Defendants have failed to approve or disapprove Plaintiffs’ revised SIP by
the date prescribed by the CAA.

PRAYER FOR RELIEF

WHEREFORE, based upon all the allegations stated above, Plaintiffs request that this
Court:

1. Declare that Defendants are in violation of the CAA by virtue of their failure to
perform the mandatory duties described above;

2. Issue an injunction directing Defendants to perform their mandatory duties by a
date certain;

3. Retain jurisdiction over this matter until such time as Defendants have performed
their mandatory duties under the CAA;

4, Award Plaintiffs their costs of litigation, including reasonable attorney and expert
witness fees; and

5. Grant such additional relief as the Court may deem just and proper.

Respectfully submitted, this 13" day of November 2015.

/s Sam M. Hayes

Sam M. Hayes, NC Bar No. 25552

General Counsel

North Carolina Department of Environmental Quality
1601 Mail Service Center

Raleigh, North Carolina 27699-1601

Ph: (919) 707-8616 Fax: (919) 707-8626
sam.hayes@ncdenr.gov

Attorney for Plaintiffs
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Eastern District of North Carolina

Donald van der Vaart, in his official capacity as
Secretary of the NC Department of Environmental
Quality, et al.

Plaintiff(s)

V. Civil Action No.

Gina McCarthy, in her official capacity as

Administrator of the US Environmental Protection
Agency, et al.

Defendant(s)

N N N N N N N N N N N N

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Gina McCarthy, Administrator
United State Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue NW
Washington, D.C. 20460

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are:  Sam M. Hayes, General Counsel
North Carolina Department of Environmental Quality
1601 Mail Service Center, Raleigh, NC 27699-1601

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

3 1 personally served the summons on the individual at (place)

on (date) ;or

3 1 left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(A | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ;or
3 | returned the summons unexecuted because por
(A Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purposé of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)
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