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tate '0 'lSCOnSln \ DEPARTMENT OF NATURAL RESOURCES 

Anthony S. Earl 
Secretary 

June 21, 1979 
BOX 7921 

MAOISON, WISCONSIN 53707 

Mr. John McGuire 
Regional Administrator 
United States Environmental Protection Ag~ncy • 
Region V 
230 South Dearborn Street 
Chicago, Illinois 60604 

Dear Mr. McGuire: 

RN~CErVEL 
JUN 2? 1979 

EPA REGION 
OFFICE OF ' 5 , 
ADM'N'ST~~~~~"Al 

8300 

In a letter dated April 3, 1978, Mr. George R. Alexander, Jr., then 
Regional Administrator of Region V, proposed ,to transfer to this Department 
the responsibility for the administration of the National Pollutant 
nischarge Elimination System (NPDES) permit program for Federal facilities 
'located in Wisconsin upon a showing that the Department possessed ,adequate 
authority to administer the ~TDES permit program for such facilities. 
Mr'. Alexander t s letter also stipulated that the existing Memorandum of 
Agreement between our agencies be modified to reflect this ,additional 
delegation of responsibilities. 

. ' 

Since the Department of Natural Resources is the central pollution 
control agency of the State of Wisconsin and presently has authority 
under State lat..r to regulate discharges from Federal facilities, I can 
see no good purpose to be served by maintaining separate Federal and 
State permit programs for these facilities. Consequently, I am requesling 
that the United States Environmental Protection ,Agency delegate to this 
Department the responsibility for the administration of the NPDES permit 
program as it applies to Federal facilities located in Wisconsin. 

However, based on our review of your proposed modifi.cation of the ~ 
existing Memorandum of Agreement, a question has ar:i,s-~, concerning the 
scope of the proposed delegation of ~"PDES responsibiii:ties contemplated 
by EPA at this time. Although the letter of April 3, 197~ addresses 
State assumption of NPDES permit issuance and enforcement responsibilities 
as they relate to Federal facilities in Wisconsin, the proposed modification 
of the Memorandum of Agreement requires the State of lUsconsin to be 
responsible for "the issuance, modification, reissuance, compliance 
monitoring and enforcement of all NPDES permits in Wisconsin, including 
permits applicable to Federal facilities" (Emphasis supplied). If this 
broad undertaking requires the Department to regulate discharges from 
point sources operated by Indian tribes or Indian tribal organizations 
on Indian lands and reservations, the Department is unprepared to accept 
this responsibility. An opinion of the Attorney General, of Wisconsin 
dated July 31, 1978 concluded that under current Wisconsin law the 
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Department does not have this authority. Consequently, we have revised 
the proposed modification of the Memorandum of Agreement to make the 
delegation of NPDES administrative responsibilities consistent with the 
July 31, 1978 opinion of the Attorney General. 

In furtherance of our request, I am submitting the following documents: 

1. A copy of the statement of the Attorney General of Wisconsin dated 
August 15, 1973 certifying that the State of Wisconsin, acting 
through its Department of Natural Resources, possesses all the 
authority required by Section 402{b) of the Federal Clean Water 
Act, as amended, 33 U.S.C. 1251 et seq., and 40 CFR Part 124 for 
administration of the NPDES permit program within the jurisdiction 
of this State; 

2. A copy of an opinion of the Attorney General of Wisconsin dated 
February 21, 1979 expressing ·the opinion that Federal facilities 
and any officer, agent, or employe thereof responsible for the 
discharge of pollutants into waters of the State are subject to the 
requirements of ch. 147, Wis. Stats.; 

3. Three signed copies of our proposed modification of the existing 
Memorandum of Agreement; 

4. A copy of an opinion of the Attorney General of Wisconsin dated 
July 31, 1978 concluding that the Department is without authority 
to regulate discharges from point sources operated by Indian tribes 
and tribal organizations on Indian'lands and reservations in 
Wisconsin; and 

5. Mailing labels for our statewide permit program public notice list. 

If members of your staff have any questions concerning these ma.teria1s, 
please have them contact Mr. Carl B1abaum, Director of the Bureau of 
Water Quality, at (608} 266-3910. 

cc: Andrew Damon - 14 
Thomas Kroehn - 14 
Carl B1abaum - 11 . 

.2. 
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from exempting vessels unless the feder~l 
legislation were amendnd. Accordingly, state 
law is in compliance with requirements of FWPCA. 

b. Disposal into wells. 

State law provides authority to issue permits 
to control the disposal of pollutants into wells. 
[Federal Authori ty: Fl'lPCA § 402 (b) (1) (D); 40 
C.F.R. S 124.80.J 

State Statutory and Regulatory rluthority: 
Chapter 162, sec. 144.025 (2) (d) (1.); N.R. 
112.12 

Remarks of the Attorney General:· Pre-nvPCA 
state law regulates the construction and use 
of ~ells for the purpose o~ protecting pure 
drinking \'la ter for human consum'Otion. Ch. 162 
requires a permit to be issued to commercial 
well drillers or pump installers. Those drilling 
on their own property need no permit but must 
comply with departmental rules and regulations. 

N.R. 112.12 prohibits the use of any well for 
dispcisalof sewage or other drainage. The 
term "sewage" is defined broadly in 144.01 (2), 
Wis. Stats., to include " ••• the water 
carried wastes created in and to be conducted 
away. from residences, industrial establishments 
and public buildings as defined in s. 101.01 (2), 
with such surface or ground \vater as may be 
present. 

In.addition, sec. 144.025 (2) (d) (1.) authorizes 
the department of natural resou~ces to issue 
special orders to control pollution of the 
waters of the state, which bv definition 
(144.01 (1» includes ground-water, public or 
private. These 0rders are enforceable by the 
att0rney qeneral (144.536) •. 

Since \Viscons in prohibits the discharge of pollutants 
into wells there is no need for the state to 
adopt procedures to comply with the requirement 
of 40 C.F.R. 124.80. 

2. Authority to Apply Federal Standards and Requirements. 
' .. 

a. Effluent standards and limitations and water 
guality st.Jndarus. 

State law provides authority to.apply in terms 
and co.ndi tions of issued permits applicable 

- Federal effluent standards and limitntions and 
water quality standards promulgated or effective 
llnd(~r the Fl'lPCA, including: 
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(l)' Effluent limitations pursuant to 
Section 301; . 

State Statutory Authority: Sections 147.02 (3) 
1 47 .0 4 (1), 1 4 4 • 0 7 (1), 1 4 4 • 07 ( 4 ) and 1 47 • 0 2 1 ; 
chapter 227. 

Remarks of the Attorney General: Wisconsin law 
grants authority to the department of natural 
resources to condition the issuance of permits 
upon compliance with effluent lim~tations • 

. State law [Art. VII,' sec. 21, WIS. CONST.; Clark 
v. Janesvi lIe (1859), 10 Nis. 135, J 83; 59 OAG 

-.. 

3 1 (1 9 "10); 50 OAG 1 0 7 (1 9 6 1 ); 1 0 OAG 648 (19 2 1 ) J 
requires' that the State must first adopt its own 
effluent standards. These will be at least as 
stringent as the Federal standards according to 
sections 1 47 .04 ( 4 ) and 1 47 .021 • 

Rule-making procedures are set out for the depart
ment in chapter 227. 

(2) Water quality related effluent limitations 
pursuant to i~2tion 302; 

State Statutory Authority: Sections 147.05 and 
1 4 7 • 0 2 ( 3 ) ( c), ( 3 ) ( d ) 1. and 2. an d ( 3 ) ( e ) 
and 147.021. Cf. 147.04 ( 4) under (1) above. 

Remarks of the Attornev General: State law is in 
compliance with the FI"lPCA requirements. 

(3) National standards of performance pursuant to 
section 306; 

State Statutory Authority: Sections 147.06 and 
147.02 (3) (b), 147.02 (3)' (d) 2. and 147.021. 

Remarks of the Attorney Genefal: State law is in 
compliance with requirements of the FWPCA. 

-3-
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(4) Toxic and prctrcvtment effluent standards 
pursuant to section 307; a~d 

State Statutory Authority: 
147.02 (3) (c), 147.02 (3) 
and 147.021. 

Sections 147.07 and 
(d) 2. and (3) (e) 

Remarks of the Attorney General: State law is in 
compliance with requirements of the FWPCA. 

(S) Ocean discharge criteria pursuant to section 
403. 

State Statutory Authority: None. T~is requirement 
appears to be inapplicable to the State of Wisconsin. 

b. Effluent limitations requirements of sections 301 
and 307. 

In the absence of formally promulgated efflue~t 
standards and limitations under sections 301(b) 
and 307 of the F'·]PCA, State law provides authority 
to apply in terms and conditions of issued permits 
effluent limitations to achieve the purposes of 
these sections of the FWPCA. Such limitations may 

,-... be based upon an assessment of technology and 
processes as required under the FWPCA with respect 
to individual point sources, and include authority 
to apply: 

". 

(1) To existing point sources, other than publicly
owned treatm::mt \<lorks, effluent limitations 
based on application of the best practic~ble 
control technology currently available or the 
best available technology economically 
achievable; 

(2) To publicly m"ned treatment worKs, effluent 
limitations' based upon the application of 
secondary treatment or the best practicable 
waste treatment technology; and 

(3) To any point source, as appropriate, effluent 
standards or prohibitions designed to prohibit 
the discharge of toxic polluta~ts in toxic 
amounts or to require pretreatment of pollutants 
which interf6re with, pass through, or other
'-lise are incompa tiblc wi th the operation of 
publicly ownuJtrcatment works. [Fedcrsl 
Authorit.y: Ft~PCA §§ 301, 304 (d), 307, -102(a) (1), 
402 (b) ( 1 r (A); 40 c. F,. R. § 1 24 • 42 (a) (6) • ] 

-4-
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(3) Install, calibrate, use and maintain 
monitoring equipment or methods (including 
where approp-riate, biological monitoring 
methods) ; . 

(4) Take samples of effluents (in accordance 
with such methods, at such locations, at 
such intervals, and in such manner as may be 
prescribed); ~nd 

(5) Provide such other information as may reason
ably be provided. 

bo' Enable an authorized representative of the State, 
upon presentation of such credentials as are 
necessary, to: 

(1) Have a right of entry to, upon, 0:': through 
any premises of a permittee or of an industrial 
user ofa publicly-owned treatment "lorks in 
,.,rhich premises an effluent source is locat.ed 
or in which any records are required to be 
maintained; 

(2) At reasonable times have access to and copy 
any records tequired to be maintained; 

(3) Inspect any monitoring equipment or method 
which is required; and 

(4) Have access to and sample any discharge of 
pollutants to State waters or to pu!::.>licl: 
owned treatment \'lOrks resulting from the 
activities or operations of the peroittee 
or industrial user. 
[Feder,al Authoritv: FNPCA §§ 304 (h) (2) (A) 
and (13), 308-(a), 402 (b) (2), and 402 (b) (9); 
40 C. F . R . § § 124. 45 (c) ,124 • 6 1- 6 3, and 
124.73(d}.1 

State Statutory Authority: Section 147.08 

Remarks· of the Attornev General: The authorities 
.'. listed above in 5 (a) ate not applied through perni t 

conditions but rather through statutory requirements 
applied to all m.,rners or ooerators of points" sources, 
enforceable with penalties-by the department of 
justice through section 147.29. 

-7-
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The authorities listed above in 5(b) are permit 
conditions imposed pursuant to section 147.02(4) 
(cl and. (f) 2., as well as statutory requirements 
under 147.08 (2) (a), enforceable through section 
147.29. See also section 147.02(3) (d) 2. 

6. Authorit~ to Reauire Notice of Introductions of 
PoiTUtari"ts into 'Publicly O\,lncd Treatment \vorks. 

State law provides authority to require in permits 
issued to publicly owned treatment w,orks conditions 
requiring the permittee to give notic'e, to the State 
permitting agency of: 

a. New introductions into such works o£ pollutants 
from any source which would be a new source as 
defined in section 306 of the FWPCA if such 
source were discharging pollutants directly to 

, State waters; 

b. New introductions of pollutants into. such \-lorks 
from a source which would be a poirit source 
subject to section 301 if it were discharging 
such pollutants directly to State waters; or 

c. A substantial change in volume or character of 
pollutants being irttroduccd into such works by 
a source introducing pollutants into such works 
at the time of issuance of the permit. 

. -.. 

[Federal Authority: FWPCA§ 402(b) (8); 40 C.F.R. 
124.45(d).J 

State Statutory Authority: Sections 147.02(4) (f), 
147.025(4), 147.14. Cf. 147.29. 

Remarks of the Attorney General: The requirements 
of 402(b) (8) are met in \'lisconsin law. Section 
147.025(4), Wis. Stats., requires industrial users 
to submit a r,epcrt to owners of publicly owned 
treatment works upon permit. application. The 
O\'lncr . transmi ts these reports to the department as . 
part of his permit application. Thereafter, 
industrial users are required by 144.54 and 
147.14(2)-to notify the department and the treatment 
.work~ owner of 1) pollutants introduced by new 
sources, and 2) pollutants not being introduced 
at the time of the permit applicntion.. 'l'hetreatrncnt 
works o' . .,rner is then required to comply wi th ~ctions 
,147. 14 (3) and 147. 14 ( 1) \.,rhich provide for reports 
concl~rnin_g ne\" di~ch.:lrges and the qUClli ty and 
quantity of effluents introduc~ed into the treatment 

-8-
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works. Enforcement powers against violations 
of these reporting requirer.'.ents are granted by 
147.14(4) in conj~nction with 147.29. 

The permittee has the ability to obtain the 
necessary information to comply with its 
reporting duties, since the industrial users 
are required to submit discharge reports at 

. various times. Th€se are: 1) upon permit 
application, 2) upon introduction of pollutants 
from new sources, and 3) upon introduction of 
different types or volumes of poilutants than 
first reported. 

7. Authority to Insure Compliance by Indgstrial Users. 
with Sec t ion s 20 4 (b), 3 0 7 , . and 30 8 . 

state law provides authority to insure that any 
industrial user of a publicly owned treatment works 
will comply with FWPCA requirements concerning: 

a. User charges and recovery of construction costs 
pursuant to section 204(b); 

b. Toxic pollutant effluent standards and pretreatment 
standards pursuant to section 307; and 

c. Inspection, monitoring and entry pursuant to 
section 308. 
[Federal J!..uthority: FWPCA § 402(b) (9); 40 C.F.R. 
§ 124.45(e).J 

State Statutory Authoritv: Sections 147.02(4, (f), 
147.07(1) and (2) 147.08-, 147.15. Cf. sec. 147.07, 
147.04(2) (a) and (b) 2., 147.04 (4), 147.08, 127.29, 
and 1 47 • 02 1.. 

Remarks of the Attorney General: section 147.02(4) 
(f) provides authority to condition permits to 
require-compliance with 147.07(2), 147.0B and 
147.15, which parallel FWPCA requirements concerning 
a., b., and c., above. 

8. Authoritv to Issue Notices, Transmit Data, and Provide 
Opportunity for Public Hearings. 

_ Stnl-p 1mv provides authority to comply with requirements 
of the Ft'lPCi\ nnd ErA Guidelines for "State Prog~am 
Elements Necessary for Pnrticipation in the National r Pollutunt Disc""ll~gc Elimination System," 40 C.F.R. 
Part 124 (hereinafter "the Guidelines") to: 

-9-
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a. Notify the public~ affected States and appropriate 
govcrn~ental agen~ies of proposed actions concerning 
the issuance of permits; 

Federal Authority: --
FUllction 8(a): F\'~PCA §5 402(b) (3) (public notice), 
402(b) (5) (notice to affected States), 402(b) (6) 
(notice to Army Corps of Engineers'); 40 c. F. R. 
§§ 124.31 (tentative permit determinations), 
124.32 (public notice), 124.33 (fact sheets) and 
124.34 (notice to government agericies). 

State Statutory Authority: Sections 147.09, 147.10, 
147.11, 147.03(2) (c)-(f) and (2m), 147.03(3) (d);. 
147 .• 05(1) and (2); 147.20, and see "also 147.12. 

Remarks of the Attorney General: State law is in 
compliance with requirements of the FWPCA. 

h. Transmit such documents and data to a~d from the 
U.S. Environmental Protection Agency and to other 
appropriate governmental agencies as may be 
necessary; and 

Federal Authority: 
Function 8 (b): Ft':PCA §§ 402 (b) (4) (notices and 
per~it applications to EPA), 402(b) (6) (n6tices 
and fact sheets to Army Corps of Engineers); 
40 C.F.B. §§ 124.22 (receipt and use of Federal 
data), 124.23 (transmission of data to EPA), 
124.34 (notice to other government agencies), 
124.46 (transmission of proposed permits to 
EPA), 124.47 (transmission of issued permits 
to -EPA) • 

State Statutory Authority: Sections 147.11 and 
147. 12. See also 147.08 (2) (c) • 

Remarks of the Attorney General: lvisconsin lm>/ is 
in compliance with the requirements of the F\'lPCA. 

c. Provide an opportunity for public hearing, with 
adequate notice thereof, prior to ruling on' 
applications for permits. 

' .. 

-10-
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Federal l\l!_thori ty: 
Function 8(c): FltlPCl\ § 402(b) (3) 
for public hearing); 40 C.F.R. §§ 
(public hearings), 124.37 (notice 
hearings). 

(opportunity 
124.36 
of public 

State Statutory Authority: Sections 147.13, 
147.09, 147.03(2) (c)-(f) and (2m); 147.03(3) (d): 
147.05(1} and (2): and 147.20, see also 147.021. 

Remarks of the Attorney General: -Wisconsin law 
complies with the requirements of the FHPCA. 
There is a provision for establishment of 
procedural requirements by departmental rule 
which would proceed under chapter 227. 

9. Authority to Provide Public Access to Information. 

State law provides authority to make information 
available to the public, consistent with the require

-ments of the FNPCA and the Guidelines, including 
the fo-llowing: 

a. Except insofar as trade secrets would be disclosed, 
the follo'Vling information is available to the 
public for inspectio~ and copying: 

(1) Any NPDES permit, permit application, or formi 

(2) Any public comrnen-ts, testimony or other 
documentation concerning a permit application; 
and 

(3) Any information obtained pursuant to any 
monitoring, recording, reporting or sampling 
requirements or as a result of sampling or 
other investigatory activities of the State. 

b. The State may hold confidential any information 
(except effluent data) shm·m by any person to be 
information which, if made public, would divulge 
methods or processes entitled to protection as 
trade secrets of such person. 
[Federal Authori tv: . Ft-iPCl\ §§ 304 (h)· (2) (I3), 308 (b) , 

" .. 402(b) {2} arid 402-(j); 40 C.F.R. § 124.35.] 

-11-
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Stute Statutory Author.ity:. Section 147.08(2) (c) 
and section 147.12(1) (a), - (2) and (3). See also 
147~021. . . 

Remarks of the Attorney General: State law is in 
compliance \vi th FV1PCA requirements. Hisconsin law 
makes available to the public all records and 
other information which do not constitute a trade 
secret. Trade secrets are protected from the public 
with the exception of effluent data •. All information 
is available to the EPA, including· effluent data. 
Furthermore all such data, despi~e its confiden-

. tiality, may be used in publishing general analyses 
which do not identify specific owners. 

10. Authoiity to Terminate or Modify Permits. 

State la\'l provides auehori ty to terminate or modify 
permits for cause including, but not limited to, the 
following: 

a. Violation of any condition of the permit (iricluding 
but not limited to, conditions concerning monitoring, 
entry, and inspection); 

b. Obtaining a permit by misrepresentation, or failure 
to disclose fully all relevant facts; or 

c. Change in any condition that requires either a 
temporary or permanent reduction or elimination 
of the permitted discharge. 

' .. 

[Federal Au thori ty: F\'lPCA § 402 (b) (1) (C); 40 
C.F.R. §§ 124.45(b) and 124.72.) 

./ 

State Statutory Authority: Section 147.03, and 
147.02(4) .(~), 147.04(2) (c), see also 147.021 and 
147.20. 

Remarks of the Attornev Generul: St.ate law is in 
. '-,---compliance with FWPCA requirements. The applicable 

statutes contains an additional circumstance on \ 
which permits may be modified with respect to 
permit application files afte~ July 1, 1977, 
i.e., a demonstration by the owner or operator 
that· the modification will represent the maximum 
use of technology within the economic capacity 
9f the owncr or operator and wi(l result i~ 
reasonable further progress toward elimination 
of discharge of pollutants. 

-12-
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11. Authority to Abate Violations of Permits or the Permit 
Program. 

State law provides authority to: 

a. Abate violations of: 

(1) Requirements .to.obtain permit~; 

(2) Terms and conditions of issued permits; 

(3) Effluent standards and limitations and water 
quality standards (including toxic effluent 
standards and pretrea~ment standards ap?li9able 
to dischargers into publicly owned treatment 
works); and 

(4) Requirements for recording, reporting, monitoring, 
entry, inspection, and sampling. 

b. Apply sancticns to enfor~e violations described in 
paragraph (a) above, including the following: 

(1) Injunctive relief, without the necessity of 
.a prior revocation of the permit; . 

(2) Civil penalties; 

(3) Criminal fines for willful and negligent 
violations; and 

(4) Criminal fines against persons who knowingly 
make any false statement, representation::>r 
certification in any form, notice, report, 
or other document reauiredbv the terms or 
conditions of anv permit or otherwise recuired 
by the State as part of a recording, reporting, 
or monitoring requirenent; 

c. Apply maximum civil and criminal penalties and 
fines which are comparable to the maximum amounts 
recoverable under section 309 of the FWPCA or 
which represent an actual and substantial 
economic deterrent to the actions for ~ .. /hich they 
are assessed or levied. Each dav of continuing 

-'. violation is a separate offense for which civil 
and criminal penalties and fines Mav be obtained. 
[Federal Aut.horitv: FNPCl\ §§ 402(b}(7), 309"', 
3 0 II ( a) (2) (C), 4 0 2 (h), 50 4; 4 0 C. F • R • § 1 24 • 7 3 • ) 

-13-
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State Statutory Authority: Sections 147.21, 147.29 
and 147.23. See also sections 144.025(2) (c), (d) 
and (f), 144.536,. and 1 44.537. C f. 165.07. 

Remarks of the Attorney General: Wisconsin law providc~ 
that the Department of Justice shall seek civil or 
criminal penalties upon referral of the D~R of any 
person who violates "this chapter, any rule promul-
'gated thereunder or a term or condition of any permit 
issued under this chapter." 

Haximum civil penalty is $10,000 'for each day of 
violation. Maximum criminal fine is $25,000 for 
each day of violation, or imprisonment for a 
maximum of six months, or both (fol;' chapter, rule 
or permit viol'ations); and for subsequent convictions 
a maximum of $50,000 per day of violation or 1 year 
or both; and $10,000, or imprisonment for a maximum 
of six months, or both (for false statements, etc.) 

In determining the .amount of criminal, fine for 
chapter, rule or permit violations, the statute 
provides that "the court shall assess an amount 
vlhich represents an actual and substantial economic 
deterrent.'" - , 

In addition to the above penalties, the court may 
assess a portion o~ the total costs of the investi
gation, including monitoring, which led to the 
establishment of the violation. 

Additional ways and means of enforcement: 

Chapter 144 authorizes the DNR to issue orders to 
prevent and abate water pollution. These orders 
are enforceable by the attorney general, and the 
circuit court has jurisdiction to enforce these 
orders by injunctional and other relief. Under 
State v. Dairyland Po\ver Coo?erative (1971), 52 
Wis. 2d 45, 190 N.W. 2d 169, these procedures need 
not be exhausted before the State can seek relief, 
since administrative agencies in Wisconsin do 
not have exclusive original jurisdiction in their 
respective areas. 

"" There is no requirement that permi ts under chapter 
147 or orders under 144 must be revoked before 

,obtaining an injunction, or for that matter other 
relief and before issuing other enforcement action. 

-14-
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Eme>r.gnncy pr.occdur(~s arc iluthorizcd by spction 
144.025{2} Cd} (2.) ilfld 144.536 to protect the 
public health. In addition temporary restraining 
orders may be obtained on an ex parte basis pursuant 
to sec. 268.025 to restrain discharges which are 
an imminent and substantial endangerment to the 
public health. The authority is comparable to 
that granted the administrators of the United 
States Environmental Protection Agency pursuant 
to sec. 504. of the Ft'lPCA Amendments. 33 U.S.C. 1251, 
et seq. 

The State may request the assistance of the district 
attorney of any county in which a violation of 
chapter 147 occurred and that district attorney 
shall provide assistance. 

In addition, the department may sue to recover 
the expense incurred in remedying water pollution 
and the costs of replacing fish or other wildlife 
destroyed. . 

12. State Board Membership 

No State board' or body which has or shares authority 
to approve permit app,l,ications or portions thereof, 

.either in the first instance or on appeal, includes 
[or will include, at the time of approval of the 
State permit program], as a member, any person who 
receives, or has during the previous two years received, 
a significant portion. of his income directly or 
indirectly from permit holders or applicants for a' 
permit. No State law requires representation on the 
Stat~ board or body which has 6r shares authority to 
isstie permits which would violate the conflict ~f 
interest provision contained in section 304(h) (2) of 
the Fl'lPCA. 
[Federal Authoritv: FWPCA § 304 (h) (2) (0); 40 C.F.R. 
§ 124.94.] .. 

State Statutory Authority) Section 15.34 and 147.021. 

Remarks of the Attorney General: state law is in 
compliance wi th Fi'lPCi\' requirements. 

Dated this 15th day of 

ROB R'I' \'1. \'lAHHEN, Attorney General 
State of Wisconsin 
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35 East Wacker Drive, Suite 1300    Chicago, Illinois  60601-2110 
Phone: (312) 673-6500    Fax: (312) 795-3730   www.elpc.org    

elpcinfo@elpc.org 
Richard Day – Chairperson    Howard A. Learner – Executive Director 

 

          July 31, 2007 
 
Mary Gade 
Regional Administrator 
Region 5, USEPA (R-19J) 
77 W. Jackson Blvd. 
Chicago, IL 60604-3507 
 
Scott Hassett, Secretary 
Wisconsin Department of Natural Resources 
P.O. Box 7921 
Madison, Wisconsin 
53707-7921 
 
Re: Wisconsin NPDES Permits and Water Quality Standards 
 
 
Dear Regional Administrator Gade and Secretary Hassett: 
 
 
 Clean Wisconsin, the Environmental Law and Policy Center, Midwest 
Environmental Advocates and the Sierra Club have been working with the Wisconsin 
Department of Natural Resources (“WDNR”) on a large number of NPDES permitting 
and standards issues. While we have the highest respect for many WDNR officials, we 
believe that Region 5 must intercede to properly implement the Clean Water Act in 
Wisconsin in order to avoid serious damage to water quality in Wisconsin rivers, lakes 
and streams. 
 
 There are a number of long-standing deficiencies in the Wisconsin water program 
that are now causing serious problems. Some of these deficiencies must be addressed 
immediately while others may require more time to remedy.  
 
 As you know, the WDNR is experiencing a change in leadership.  In view of 
these transitions, now is the appropriate time to discuss these issues with the appropriate 
Region 5 officials and plan for the new leadership.  We hope that this meeting can be set 
up for September.  We will also be discussing these issues with the new WDNR 
Secretary when he is installed.   



 

 
1. WDNR has claimed it does not have the authority to establish protections 

against entrainment required by CWA § 316(b). 
 
The history of the legal developments and regulatory proceedings regarding 

licensing of the Wisconsin Electric Power Company Elm Road Generating Station 
(“ERGS”) is quite convoluted. It is clear, however, that this issue requires immediate 
attention by Region 5.  

 
Through the direct testimony of Duane A. Schuettpelz (enclosed), WDNR took 

the position that Wis. Stat. § 283.31(6) does not currently give WDNR authority to 
establish water intake requirements. Only the “active involvement of U.S. EPA on this 
issue triggered a second provision of Wisconsin law” that prohibits issuing a permit to 
which the U.S. EPA has objected in writing. (at p. 7).  

  
Region 5 initially indicated that it did not concur with WDNR’s belief that the 

proposed ERGS could be treated as an existing facility. This position was based on an 
EPA rule that made it extremely clear that the ERGS is a new source. Fed. Reg. Vol. 49 
N. 188 (Sept. 26, 1984) p. 39043. However, Region 5 subsequently told WDNR that it 
did not object to WDNR treating the ERGS as an existing facility based on the issuance 
of the Subpart J (“existing facilities”) regulations that were promulgated in July 2004. 
Those regulations were struck down by the Court of Appeals for the Second Circuit in a 
decision that made clear that the new Elm Road Generating Station must be treated as a 
“new facility” and regulated as such. Riverkeeper v. U.S. EPA, 475 F.3d 83, 119 (2d Cir. 
2007).  

 
Accordingly, Region 5 should first establish what authority WDNR has to 

establish requirements for the ERGS necessary to comply with federal law. If, as WDNR 
has testified, WDNR does not have authority to write permit requirements necessary to 
comply with the CWA, EPA should take over the permit.  

 
In any event, EPA should carefully follow the ongoing consideration of the ERGS 

permit and object to any permit that does not fully implement the performance standards 
and other requirements applicable to new facilities.  

 
 
2. WDNR has stated that it will not issue WPDES permits limiting nutrient 

discharges that cause or contribute to violations of narrative water 
quality standards. 

 
WDNR has stated that it will not establish NPDES permit limits necessary to 

prevent nutrient discharges that may cause or contribute to narrative water quality 
standards. In December 14, 2006 guidance (enclosed), WDNR directed WPDES permits 
staff that “until there is a guidance or a rule that establishes a general or site-specific 
methodology for determining reasonable potential to attain narrative water quality 
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standards as applied to nutrients, WPDES permits should not be issued with nutrient 
limits based on narrative water quality standards.” (p. 3). 

 
This guidance, on which WPDES permits writers currently rely, plainly violates 

40 CFR 122.44(d),  the federal regulation that prohibits states from issuing NPDES 
permits allowing the discharge of pollutants that may cause or contribute to the violation 
of narrative standards.  WDNR’s phrase “until there is guidance,” is a request for 
guidance, and the EPA should provide it.  Moreover, repeated issuance of permits that do 
not comply with applicable regulations is explicitly listed as a reason for withdrawal of a 
state NPDES program, 40 CFR 123.63.  While we are not asking for withdrawal of the 
program at this time, we believe WDNR’s failure to properly administer nutrient limits in 
WPDES permits certainly requires the attention of Region 5. 

 
   
3. WDNR does not require that a reasonable potential analysis be done to 

prevent violations of water quality standards.  
 
More generally, WDNR has taken the position that Wisconsin law does not 

require the department to apply the “reasonable potential analysis” required by federal 
law at 40 CFR 122.4(d)(1). (see enclosed Ruling on the Scope of the Issues by the State 
of Wisconsin Division of Hearings and Appeals Case No. IH-06-14; see also enclosed 
Letter from Helstab to Hanson, page 3 Response to Comment C).  WDNR’s position 
illuminates the state’s failure to develop an adequate NPDES program for developing 
water quality based effluent limits, which is another reason for withdrawal of 
Wisconsin’s program pursuant to 40 CFR 123.63. Again, we are not at this time 
requesting withdrawal of the program, but Wisconsin must remedy its failure to establish 
regulations and conform its program to federal requirements.    

 
 
4. WDNR does not control total residual chlorine contained in discharges of 

non-contact cooling water to waters outside the Great Lakes Basin. 
 
The harmful effects of chlorine are well established and EPA has established a 

water quality criterion for chlorine of 11ug/L. Nonetheless, at least in the Mississippi 
River Basin Wisconsin currently prohibits the imposition of water quality based effluent 
limits on discharges of chlorine in non-contact cooling water if chlorine is added to the 
non-contact cooling water in a similar amount as is typically added to a public drinking 
water supply.  Indeed, NR 106.10 prohibits proper controls on any additive contained in 
non-contact cooling water “in similar type and amount to those substances typically 
added to a public drinking water supply.”   

 
It is our understanding that Region 5 disapproved a provision similar to NR 

106.10 in proposed water quality standards for discharges in the Great Lakes basin but 
that the rule is applied in the Mississippi Basin and may still be applied in the Great 
Lakes basin despite the EPA disapproval.   
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EPA can, and has, prevented the issuance of some WPDES permits that allow 
environmentally dangerous chlorine discharges. However, as you are aware, Region 5 
reviews only a few selected draft WPDES permits. Moreover, many discharges of 
chlorine are permitted under WDNR’s general permit for non-contact cooling water and, 
as a practical matter, are never reviewed by Region 5. 

 
For these reasons, the EPA should provide WDNR with an explicit directive on 

this issue and assure that harmful chlorine discharges are not permitted.   
 
 

5. Wisconsin’s Antidegradation Implementation Rules do not meet federal 
requirements. 

 
The coverage and broad de minimis exemptions contained in then Wisconsin 

Antidegradation Rules plainly do not meet the minimum requirements of federal law. 
 
First, the current Wisconsin rules allow a new or increased discharge that 

consumes 30% of the remaining assimilative capacity to be exempted from 
antidegradation as not being “significant.” Wis. Adm. Code § NR 207.05.  As the EPA 
has recognized, an exemption that would allow new or increased discharges that would 
consume more than 10% of a water’s remaining assimilative capacity cannot qualify as 
de minimis.  For example, EPA Region VIII’s Guidance for Antidegradation 
Implementation notes that proposed activities that would “reduce the available 
assimilative capacity by more than 5%” will be “presumed to pose significant 
degradation.” Similarly, the EPA’s Water Quality Guidance for the Great Lakes System: 
Supplementary Information Document (GLI SID), EPA-820-B-95-001, March 1995, p. 
207, allows the use of less than 10% of available assimilative capacity as “insignificant 
degradation.” 

 
In Ohio Valley Environmental Coalition v. Horinko, 279 F. Supp. 2d 732 (S.D. 

W. Va. 2003) the court declined to overturn the West Virginia rule that would allow a 
discharger to use 10% of the remaining assimilative capacity without making a Tier II 
showing of necessity. 279 F. Supp. 2d at 770. However, given the “narrow” and “tightly 
bounded” nature of the de minimis doctrine, this 10% exception is the outer limit. C.f. 
Alabama Power, 636 F.2d at 360-61; Bestfoods v. United States, 260 F.3d 1320, 1325 
(Fed. Cir. 2001) (7% exemption is “relatively generous”). 

 
Moreover, there is no cumulative cap on the number or extent of the “de minimis” 

new or increased discharges allowed. A cumulative cap is necessary to prevent the 
antidegradation policy from being undermined on a piecemeal basis. Ohio Valley 
Environmental Coalition,  279 F. Supp. 2d at 770-71.  

 
Further, WDNR allows permitted dischargers to increase total pollution loading to 

receiving waters without performing an antidegradation review and exempts increased 
discharges from antidegradation review when the department has promulgated a less 
stringent water quality criterion for that discharge.  Wis. Adm. Code § 207.02(6).  
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Still further, it appears that WDNR does not fully comply with antidegradation 

requirements for new or increased discharges insofar as they are permitted under general 
permits. This is improper. Ohio Valley Environmental Coalition, 279 F. Supp 2d at 761.  

 
Finally, WDNR interprets its antidegradation rules as not requiring that all 

reasonable alternatives to adding additional pollution to its waters be considered before 
that pollution is deemed to be necessary and permitted. Specifically, with regard to the 
ERGS, WDNR decided that it could permit new mercury pollution from a pulverized coal 
power plant into Lake Michigan without making any determination of whether the same 
power could feasibly be generated using an alternative coal plant technology (IGCC). As 
in the case of Indiana’s permit to the BP Whiting facility, a state agency has allowed new 
pollution into the Great Lakes system that may be totally unnecessary; only in this case it 
is clear that a potentially highly toxic bio-accumulative toxin is being permitted.  Such 
permitting must not continue, and we ask the EPA Region 5 to intervene to remedy 
WDNR’s failure to properly implement necessary antidegradation analyses.   

 
  
6. Wisconsin does not have thermal water quality standards. 
 
For over twenty five years, Wisconsin has not had effective water quality 

standards regarding temperature. See Wisconsin Electric Power Co. v Wisconsin Natural 
Resources Board, 90 Wis. 2d 656, 280 N.W.2d 218 (Wis. 1979). It is our understanding 
that WDNR intends to address this issue by this fall.  We look forward to working with 
the WDNR on these standards.  Please be aware that in the meantime, WDNR is 
continuing to consider and issue permits without proper consideration of thermal impacts. 

 
 
  
7. Public Participation in Permit Review is Unreasonably Restrictive. 

 
Wisconsin law provides an opportunity for public review of a WPDES permit 

only where 5 or more persons petition for review.  Wis. Stat. § 283.63.  The requirement 
that 5 or more named persons petition for review effectively restricts public participation 
insofar as administrative and judicial review of WPDES permits is only available to 
public participants who can assemble 4 additional named individuals to file a petition 
challenging the terms of a WPDES permit. 

 
We would like to discuss all of these problems with you and members of your 

staff concerned with Wisconsin water quality. Hopefully, these issues can be promptly 
corrected through EPA guidance and corrective measure by WDNR. If, however, WDNR 
lacks authority to comply with federal law or is otherwise unable to do so promptly, it 
will be necessary for EPA to publish water quality standards for Wisconsin pursuant to 
Section 303(c) of the CWA, or to withdraw WDNR authority pursuant to 40 CFR 
123.64(b)(8)(vi). 
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We recognize that, particularly given summer vacations that pulling together the 
appropriate members of your staff for the requested meeting cannot be done immediately.  
We ask, however, that efforts begin to set up this meeting for September.  Please contact 
Kelsey Snell at the Environmental Law & Policy Center at (312) 795-3718 to schedule a 
meeting. 

 
Sincerely, 
 

            
             
Albert Ettinger      Melissa J. Malott 
Senior Attorney      Water Program 
Environmental Law & Policy Center    Director  Clean Wisconsin 
35 E. Wacker Dr. Suite 130     122 State St., Suite 2000 
Chicago, IL 60601      Madison Wisconsin 
 

       
             
Betsy Lawton       Eric Uram, Vice Chair 
Staff Attorney       John Muir Chapter 
Midwest Environmental Advocates    Sierra Club 
551 W. Main St. Suite 200     222 S. Hamilton St. #1 
Madison, WI 53703      Madison, WI 53703-3201 
 
 
cc:  Todd Ambs, Water Division Administrator 

Linda Holst, Chief, Water Quality Branch, EPA Region 5 
Peter Swensen, Branch Chief, NPDES, EPA Region 5 
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Alexis Strauss, Direct r
Water Division
EPA Region 9

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

MAY 10 'iJJJ7

MEMORANDUM

OFFICE OF
WATER

SUBJECT:

FROM:

TO:

Recently, in discussions with Region 9, questions have been raised concerning the
use of compliance schedules in National Pollutant Discharge Elimination System
(NPDES) pennits consistent with the Clean Water Act (CWA) and its implementing
regulations at 40 C.F.R. § 122.47. The use of compliance schedules in NPDES permits is
also the subject of ongoing litigation in California. The purpose of this memo is to
provide a framework for the review of permits consistent with the CWA and its
implementing regulations.

When maya permitting authority include a compliance schedule in a permit for the
purpose of achieving a water quality-based effluent limitation?

In In The Matter of Star-Kist Caribe, Inc., 3 E.A.D. 172, 175, 177 (1990), the
EPA Administrator interpreted section 301(b)(l)(C) of the CWA to mean that 1) after
July 1, 1977, pennits must require immediate compliance with (i.e., may not contain
compliance schedules for) effluent limitations based on water quality standards adopted
before July 1, 1977, and 2) compliance schedules are allowed for effluent limitations
based on standards adopted after that date only if the State has clearly indicated in its
water quality standards or implementing regulations that it intends to allow them.

Internet Address (URL). http://www.epa.gov
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What principles are applicable to assessing whether a compliance schedule for achieving
a water quality-based effluent limitation is consistent with the CWA and its implementing
regulations?

1. "When appropriate," NPDES permits may include "a schedule of
compliance leading to compliance with CWA and regulations ... as soon as possible, but
not later than the applicable statutory deadline under the CWA." 40 C.F.R. §
122.47(a)(1). Compliance schedules that are longer than one year in duration must set
forth interim requirements and dates for their achievement. 40 c.F.R. § 122.47(a)(3).

2. Any compliance schedule contained in an NPDES permit must be an
"enforceable sequence of actions or operations leading to compliance with a [water
quality-based] effluent limitation ["WQBEL"]" as required by the definition of "schedule
of compliance" in section 502(17) of the CWA. See also 40 c.F.R. § 122.2 (definition of
schedule of compliance).

3. Any compliance schedule contained in an NPDES pennit must include an
enforceable final effluent limitation and a date for its achievement that is within the
timeframe allowed by the applicable state or federal law provision authorizing
compliance schedules as required by CWA sections 301(b)(1)(C); 502(17); the
Administrator's decision in Star-Kist Caribe, Inc. 3 E.A.D. 172, 175, 177-178 (1990);
and EPA regulations at 40 C.F.R. §§ 122.2, 122.44(d) and 122.44(d)(I)(vii)(A).

4. Any compliance schedule that extends past the expiration date of a pennit
must include the final effluent limitations in the pennit in order to ensure enforceability
of the compliance schedule as required by CWA section 502(17) and 40 C.F.R. § 122.2
(definition of schedule of compliance).

5. In order to grant a compliance schedule in an NPDES pennit, the
pennitting authority has to make a reasonable finding, adequately supported by the
administrative record, that the compliance schedule "willlead[] to compliance with an
effluent limitation ... " "to meet water quality standards" by the end of the compliance
schedule as required by sections 301(b)(I)(C) and 502(17) of the CWA. See also 40
C.F.R. §§ 122.2, 122.44(d)(1)(vii)(A).

6. In order to grant a compliance schedule in an NPDES pennit, the
permitting authority has to make a reasonable finding, adequately supported by the
administrative record and described in the fact sheet (40 C.F.R. § 124.8), that a
compliance schedule is "appropriate" and that compliance with the final WQBEL is
required "as soon as possible." See 40 C.F.R. §§ 122.47(a), 122.47(a)(I).

7. In order to grant a compliance schedule in an NPDES pennit, the
permitting authority has to make a reasonable finding, adequately supported by the
administrative record, that the discharger cannot immediately comply with the WQBEL
upon the effective date of the pennit. 40 C.F.R. §§ 122.47, 122.47(a)(1).
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8. Factors relevant to whether a compliance schedule in a specific permit is
"appropriate" under 40 C.F.R. § 122.47(a) include: how much time the discharger has
already had to meet the WQBEL(s) under prior pennits; the extent to which the
discharger has made good faith efforts to comply with the WQBELs and other
requirements in its prior pennit(s); whether there is any need for modifications to
treatment facilities, operations or measures to meet the WQBELs and if so, how long
would it take to implement the modifications to treatment, operations or other measures;
or whether the discharger would be expected to use the same treatment facilities,
operations or other measures to meet the WQBEL as it would have used to meet the
WQBEL in its prior permit.

9. Factors relevant to a conclusion that a particular compliance schedule
requires compliance with the WQBEL "as soon as possible," as required by 40 C.F.R. §
I22.47(a)(I) include: consideration of the steps needed to modify or install treatment
facilities, operations or other measures and the time those steps would take. The
pennitting authority should not simply presume that a compliance schedule be based on
the maximum time period allowed by a State's authorizing provision.

10. A compliance schedule based solely on time needed to develop a Total
Maximum Daily Load is not appropriate, consistent with EPA's letter of October 23,
2006, to Celeste Cantu, Executive Director of the California State Water Resources
Control Board, in which EPA disapproved a provision of the Policy for Implementation
of Toxic Standards for Inland Surface Waters, Enclosed Bays, and Estuaries for
California.

11. A compliance schedule based solely on time needed to develop a Use
Attainability Analysis is also not appropriate, consistent with EPA's letter of February
20, 2007, to Doyle Childers, Director Missouri Department of Natural Resources, nor is a
compliance schedule based solely on time needed to develop a site specific criterion, for
the same reasons as set forth in the October 23, 2006, (referenced in Paragraph 10) and
February 20, 2007 letters.

If you have any questions, please contact me at (202) 564-0748 or have your staff
contact Linda Boornazian at (202) 564-0221.
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 I.  Environmental Assessment for Department Administrative Rules Related to the Revision of the        
Shoreland Management Program 
 
 
 

DECISION ON THE NEED FOR AN  
ENVIRONMENTAL IMPACT STATEMENT 

 
 
(This decision is not final until certified by the Director of the Office of Energy and Environmental 
Analysis.) 
 
In accordance with s. 1.11, Wis. Stats., and Chapter NR 150, Wis. Admin. Code, the Department is 
empowered to determine whether it has complied with s. 1.11, Wis. Stats. 
 
Authority 
The proposed amendments to ch. NR 115 are intended to allow a county more flexibility in how they 
regulate land use in shorelands, and to give shoreland property owners more land use options, while still 
protecting the public interest in navigable waters and adjacent shorelands.  
 
Section 281.31(6), Stats., provides that "the department shall prepare and provide to municipality’s general 
recommended standards and criteria for . . . navigable water protection regulations and their 
administration."  Section 59.692 (6), Stats., provides that "if the department, after notice and hearing, 
determines that a county has enacted an ordinance that fails to meet the shoreland zoning standards, the 
department shall adopt such an ordinance for the county."  Section 59.692 (1) (c), Stats., defines "shoreland 
zoning standard" to mean "a standard for ordinances enacted under this section that is promulgated as a rule 
by the department."  
 
Purpose and Need 
In 1997, a study by the Department found that the current minimum standards in ch. NR 115 are only 
providing minimal protection of water quality and wildlife habitat. The study concluded that to meet the 
statutory objectives of the program, improved minimum standards are needed for shoreland zoning 
ordinances.1  
 
In addition, counties across the state have expressed frustration with the current minimum standards found 
in ch. NR 115. The concerns of counties with existing standards include: 
 Standards are too vague or undefined, preventing consistent application across the state. 
 Standards do not provide enough direction to allow counties to amend their ordinances, requiring 

considerable interpretation from Department staff. 
 Standards are inflexible, discouraging counties to adopt innovative regulatory programs. 
 
Property owners have also expressed frustration with the current minimum standards, including: 
 The “50% rule” for nonconforming structures is not equitable. 
 In certain situations, reduced setbacks or improvements to nonconforming structures should not require 

a variance. 
 
In response to inadequacies identified in the current minimum standards in ch. NR 115, Wis. Admin. Code, 
and the concerns raised by county staff and property owners, a 28-member advisory committee was formed 
by the Department in November of 2002 to help guide proposed changes in the rule. Please refer to 
Attachment 6 for a summary of the rule revision activities and Attachment 5 for advisory committee 
membership information. 
 

                                                           
1 Bernthal, T. October 1997. Effectiveness of Shoreland Zoning Standards to Meet Statutory Objectives: A Literature 
Review with Policy Implications. Wisconsin Department of Natural Resources. 
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Affected Environment 
A. Physical and biological environments affected by this proposal 

This proposal will affect most of Wisconsin’s water resources, which include more than 50,000 miles of 
rivers and streams, more than 15,000 inland lakes, and more 1,017 miles of Great Lakes shoreline. The 
shoreland zone which falls under the jurisdiction of ch. NR 115, Wis. Admin. Code, is defined in s. 59.692 
(1)(b), Wis. Stats., as: 
 the area within 1,000 feet of the ordinary high water mark of navigable lakes, ponds, and flowages; and 
 the area within 300 feet of the ordinary high water mark of navigable rivers and streams, or to the 

landward side of the floodplain, whichever distance is greater. 
 
Section 59. 692, Wis. Stats., requires the zoning of shorelands on navigable waters by counties in 
unincorporated areas and by cities and villages in areas annexed after May 7, 1982 and areas incorporated 
after April 30, 1994. 
 

B. Units of government, industries, organizations and other parties affected by this 
proposal 

Administratively, counties will be the primary party affected by the proposed changes in this rule, but the 
level of that impact would vary county by county. Many counties have already adopted improved shoreland 
zoning ordinances, facilitated by the Department’s Lakes Planning and Management grants. These counties 
may only need minimal changes to their ordinances to comply with the proposed changes in ch. NR 115. 
Other counties still have model ordinance language from the 1970s and 1980s in place, and will need to 
adopt considerable changes to their ordinances. It is likely in these situations that the counties will once 
more adopt the model ordinance supplied by the Department. 
 
Shoreland property owners, builders, landscapers and others involved in waterfront activities will be 
affected once counties amend their ordinances – counties will have two years from the date of publication 
to revise local ordinances to reflect the new statewide minimum standards. The public that uses and enjoys 
Wisconsin’s navigable waters will also benefit from the proposal. 
 
Environmental effects and their significance 
It is the responsibility of the Department, in the discharge of its mandate under ss. 59.692 and 281.31, Wis. 
Stats., to require county shoreland zoning ordinances to adhere to specific standards and criteria for 
navigable water protection. Section 281.31, Wis. Stats., provides that:  
 

“Such standards and criteria shall give particular attending to safe and healthful conditions for the 
enjoyment of aquatic recreation; the demands of water traffic, boating and water sports; the capability 
of the water resource; requirements necessary to assure proper operation of septic tank disposal fields 
near navigable waters; building setbacks from the water; preservation of shore growth and cover; 
conservancy uses for low lying lands; shoreland layout for residential and commercial development; 
suggested regulations and suggestions for the effective administration and enforcement of such 
regulations.” 

 
A. Water Quality 

There is no such thing as chemically pure water in nature. In nature, water quality can vary with climate, 
watershed mineralogy, and materials carried in with precipitation and runoff.  As landscapes shift from a 
“natural” state to a “developed” state, the rain and runoff can carry oils, bacteria, litter, sediment, fertilizers, 
and foreign chemicals from streets, parking lots, lawns, dumpster pads, and metal roofs.  Some 70% of the 
water pollution in the United States comes from these “nonpoint” sources: the sediment, oils and chemicals 
that runoff carries from eroding soil, parking lots, and intensely maintained lawns.2 Table 1 summarizes 
common materials in natural and developed watershed and their roles. 

                                                           
2 Ferguson, B. K. 1998. Introduction to Stormwater: Concept, Purpose, Design. New York: John Wiley & Sons, Inc. 
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Table 1.  Some of the Constituents of Surface Waters.3  
Constituent Source in Nature Role in Natural 

Ecosystem 
Source of Developed 

Area Excess 
Role of Excess 

Sediment Banks of 
meandering 
channels and 
shorelines 

Maintain stream 
profile and energy 
gradient; store 
nutrients 

Construction sites; 
eroding banks 

Abrade fish gills; 
carry excess 
nutrients and 
chemical in 
absorption; block 
sunlight; cover 
gravel bottom 
habitats 

Organic 
Compounds 

Decomposing 
organic matter 

Store nutrients Car oil; herbicides; 
pesticides; 
fertilizers 

Deprive water of 
oxygen by 
decomposition 

Nutrients Decomposing 
organic matter 

Support ecosystems Organic 
compounds; organic 
litter; fertilizers; 
food waste; sewage 

Unbalance 
ecosystems; 
produce algae 
blooms; deprive 
water of oxygen by 
decomposition 

Trace Metals Mineral weathering Support ecosystems Cars; construction 
materials; all kinds 
of foreign 
chemicals 

Reduce resistance 
to disease; reduce 
reproductive 
capacity; alter 
behavior 

Chloride Mineral weathering Support ecosystems Pavement deicing 
salts 

Sterilize soil and 
reduce biotic 
growth 

Bacteria Native animals Participate in 
ecosystems 

Pet animals; 
dumpsters; trash 
handling areas 

Cause risk of 
disease 

Oil Decomposing 
organic matter 

Store nutrients Cars Deoxygenate water 

 
Polluted runoff results when storm water or snow melt washes across the land and carries contaminants, 
such as suspended solids, nutrients, heavy metals, pathogens, and other toxic pollutants to surface waters or 
ground waters. This polluted runoff can destroy fish habitat, cause direct mortality of fish and other 
wildlife, reduce drinking water quality, clog harbors and streams with sediment and reduce recreational use 
of lakes and streams. Nutrients, such as phosphorus and nitrogen, while essential for plant and animal 
growth, can have harmful effects on waterbodies when they are present in excess, resulting in heavy plant 
and algae growth, including blue-green algae that may pose serious health threats to animals and humans, 
lead to fish kills, and impair opportunities for boating, fishing and swimming. When the plants and algae 
die, decomposition of this excess organic matter significantly depletes the oxygen in the water, which 
degrades the habitat and limits the fish and invertebrate species that can survive. Sediment covers spawning 
grounds and negatively affects water clarity and the opportunity for fish to find food.  
 

                                                           
3 Ferguson, B. K. 1998. Introduction to Stormwater: Concept, Purpose, Design. New York: John Wiley & Sons, Inc. 
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The short-term environmental effects on water quality are expected to be positive. Effects will be seen in 
localized or site-specific benefits to water quality. The standards are designed to preserve shoreland 
buffers, set back structures from the water’s edge, and reduce runoff from impervious surfaces, resulting in: 

 displacement of sediment-producing activities away from surface waters,  
 reduction in the velocity of sediment-bearing runoff, allowing sediments to settle out of the runoff 

and be deposited in the buffer,  
 stabilization of banks, preventing shoreline erosion, and  
 moderation of water flow, reducing bed scour. 

 
The long term environmental effects on water quality are also expected to be positive. With restoration of 
shoreland buffers and implementation of best management practices to control stormwater runoff, there 
will be a reduction in the pollution loading to waters of the state from shoreland development. 
 

B. Wildlife Habitat 
Shorelands provide wildlife habitat by offering foraging and nesting habitat as well as cover for a mix of 
upland, aquatic and wetland species.  Shorelands can also serve as travel corridors for migratory and 
nomadic, as well as resident, species.  Shoreland vegetation protects surface waters and wetlands from 
temperature fluctuations, which can affect a river’s capacity to hold oxygen.  The leaf litter and woody 
debris from trees and shrubs along smaller streams supply most of the energy utilized by creatures within 
the stream.  Woody debris also traps leaf litter, making it available to organisms over a long period of time.  
Shoreland vegetation also helps stabilize banks, and naturally undercut areas beneath tree roots offer cover 
for fish, turtles, and other creatures. 
 
Many factors influence the capacity of a buffer to provide wildlife habitat.  Several major factors include: 
 Landscape position – Buffers can function as both resident (“in-place”) habitat and as travel routes for 

wildlife.  As resident habitat, a buffer’s value is supplemented by other habitats to which it is 
connected.  This is important because larger habitat blocks are known to support greater diversity than 
smaller ones. 

 Integrity of the buffer – When buffers become fragmented, the effects can include direct mortality 
(road kill), modification of animal behavior, alteration of physical or chemical environments, and 
introduction of exotic species.  The effects of buffer fragmentation can extend into aquatic and wetland 
habitats by altering hydrology, increasing sedimentation, and introducing pollutants. 

 Edge effects – When buffers become fragmented strips between land and water, they may be subject to 
negative edge effects of predation and parasitism, as well as physical effects such as wind, drying, 
temperature increase, and blow down of trees.  Edge habitats tend to harbor disproportionate 
populations of predators such as blue jays, crows, raccoons, skunks, red foxes, and dogs and cats.  A 
“soft” edge that has a gradual transition into upland areas may reduce the negative edge effects.  
Essentially this means providing a transitional upland buffer to support the shoreland buffer habitat 
functions more fully. 

 Vegetation type – The species of plants in an area generally determine the animals that will occupy an 
area.  Dense stands of evergreen trees, for example, are known for their value as deer wintering areas, 
and nut-producing trees, such as oak and hickory, provide food for a number of species, including bear, 
deer, turkey, and squirrels. 

 Habitat structure – The structure provided by a shoreland determines which species can use the habitat.  
Habitat structure includes: 
– Horizontal diversity 
– Vertical diversity 
– Soil qualities 
– Dead standing trees 
– Downed logs 
– Rocks, boulders, cliffs4 

 
The short-term environmental effects on wildlife habitat are expected to be positive. Preserving shoreland 
vegetation, limiting land disturbing activities, setting structures away from the water’s edge, controlling the 

                                                           
4 France, R. L., ed. 2002. Handbook of Water Sensitive Planning and Design. New York: Lewis Publishers. 
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density of shoreland development and decreasing runoff from impervious surfaces will all help limit 
impacts of shoreland development.  
 
The long-term environmental effects on wildlife habitat are also expected to be positive; although the long-
term improvement in wildlife will vary with site specific considerations. In areas that are already heavily 
developed, wildlife habitat is expected to improve as shoreland buffers are restored and shoreland 
vegetation recovers. In areas that have not yet been developed however, there will be some initial decline in 
wildlife habitat as areas become developed, but the decline is less than would be expected without any 
design standards in place to protect critical shoreland wildlife habitat. 
 

C. Natural Scenic Beauty 
Although it is commonly thought that the aesthetics of a shoreline are an intangible concept, people often 
recognize when it has been converted from a natural state to a more suburban landscape or when shoreline 
density increases.  If fact, shoreline aesthetic preferences have been demonstrated and documented. A 2006 
Vilas County, Wisconsin survey of shoreline property owners found that almost all respondents prefer less 
(53%) or the same (42%) lakefront development density. The same survey found that more public shoreline 
was preferred. If they could, one of the top three things respondents would do to change their lakes would 
be to have less shoreland development. Over half of the Vilas respondents knew at least a moderate amount 
about their lake’s water and fishing quality prior to buying the property.5 
 
In a Minnesota survey, waterfront property owners and lake users cited cabin and home development over 
85% of the time as the cause when they perceived a decline in the scenic quality on the lake they used the 
most.  Other activities at the top list that resulted in a decline in scenic quality included installation of docks 
and boat lifts, and removal of trees and shrubs in the shoreland area.6  
 
These man-made elements are often seen as visual intrusions in a natural setting – they “grab” our attention 
and interrupt or upset the natural character of a setting.  In general, landscape aesthetic assessment 
literature has found that more natural scenes, those in which human presence or activities are relatively less 
visually apparent, are consistently preferred over scenes where human development is more obvious. 
 
It is possible however to reduce the obvious nature of man-made elements, especially those which may be 
prominently located.  The contrast between natural and man-made elements can be reduced in a variety of 
ways, including: 

 changing the color to camouflage the structure, 
 reducing gloss or reflectivity, 
 planting trees and shrubs to screen and shade the structure, 
 softening highly visible angularities or structural complexity, 
 removing structural elements from ridge lines to reduce the contrast of silhouettes, 
 adapting structural forms which reflect the local terrain, 
 reducing artificial lighting, and 
 keeping clearings and land disturbances to a minimum.7 

 
The short-term and long-term environmental effects on natural scenic beauty are expected to be positive. 
Maintaining or restoring a shoreland buffer, setting structures back from the water’s edge, and limiting 
shoreland land disturbing activities will help preserve the natural beauty of shorelands by preserving 
shoreland vegetation, and screening structures from the view of people on or across the water.   
 

                                                           
5 Provencher, B. and J. Schoen. 2007. Results of the 2005 – 2006 Survey of Vilas County Shoreline Property Owners. 
University of Wisconsin- Madison. Department of Agricultural and Applied Economics.  
6 Anderson, K. A., T.L Kelly, R. M. Sushak, C.A. Hagley, D.A. Jensen, G. M. Kreag. 1999. Summary Report on 
Public Perception of the Impacts, Use, and Future of Minnesota Lakes:  Results of the 1998 Minnesota Lakes Survey.  
A joint publication by the University of Minnesota Sea Grant Program (SH 1) and Minnesota Department of Natural 
Resources, Office of Management and Budget Services. 
7 Litton, R., R. Tetlow, J. Sorenson and R. Beatty. 1974. Water and landscape:  an aesthetic overview of the role of 
water in the landscape. Port Washington, NY: Water Information Center, Inc. 
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Significance of cumulative effects 
When a landowner develops a waterfront lot, many changes may take place including the addition of 
driveways, houses, decks, garages, sheds, piers, rafts and other structures, wells, septic systems, lawns, 
sandy beaches and more. Cumulatively these isolated alterations on individual lots around or on shared 
water bodies further decreases the ability of the shoreland area to serve its natural functions- recharging 
groundwater, filtering polluted runoff and providing wildlife habitat.  
 

A. Water quality 
Waterfront property owners may contest that a single alteration in the shoreland makes a difference to lake, 
stream or river water quality. However, single unchecked shoreline alterations by many property owners 
cumulatively affect water quality for swimming, fishing and wildlife observation.  Soil compaction from 
construction activity, tree and native plant removal and the addition of impervious surfaces that reduce 
groundwater recharge and increase storm water runoff all affect water quality. 
 
A shoreland lot with a naturally vegetated buffer and a structure setback should be sufficient to protect 
water quality. A buffer of natural shoreland vegetation traps and filters sediment and debris from runoff. 
Depending on the size (length and depth) and complexity of the shoreland buffer, 50 to 100% of the solid 
particles can settle out as plants slow sediment-laden runoff.8  Regulated setbacks and lot sizes improve the 
ability of buffers to filter, creating adequate space to reduce runoff volumes, sediments, nutrients and 
toxicants from reaching the buffer. The current law includes some of these controls; however, the 1997 
Shoreland Management Program analysis showed the law inadequate to prevent further water quality 
degradation.9  
 
Delavan Lake (Walworth County) and Big Muskego Lake/Bass Bay (Waukesha County) show how 
developed shorelands have and will continue to impact water quality under the current law, especially as 
waterfront development continues to boom throughout the state.  Development around Delavan increased 
by 67% from 1981 to 2005, brining more impervious surfaces that direct fertilizers and pollutants to the 
lake and stimulate the growth of invasive Eurasian milfoil.10 The community spent $7 million to restore 
lake water quality. The greatest non-agricultural phosphorus source in the Big Muskego Lake/Bass Bay 
watershed is residential development and 63% of the lake/bay’s sediment loading is a result of construction 
site erosion, making the conversion of land to other uses the biggest nonpoint source for sediment for these 
waters.11 A $1 million restoration was completed in 2007. Proactive, more effective shoreland zoning may 
prevent the need for expensive water quality restoration efforts. 
 
Northern Wisconsin lake associations are aware of the migration to their shores and the pressures to 
develop these waterfront properties more intensely. Balsam Lake Protection and Rehabilitation District 
(Polk County), Beaver Dam Lake Management District (Barron County), and Chippewa Flowage Area 
Property Owners Association (Sawyer County) all have taken active steps to protect water quality, 
commissioning water quality monitoring studies and engaging in shoreland restoration award programs. 
Some of these measures are in line with proposed NR 115 revisions.  
 
A number of studies suggest links between shoreland development and increased large plant (macrophyte) 
growth in nearshore waters—see the water quality impacts associated with excess inputs of organic 
compounds and nutrients in the preceding section: “Environmental effects and their significance”. One 
study found that on a number of developed seepage lakes in northwestern Wisconsin aquatic plant growth 
has increased extensively in the nearshore waters since the 1930s.12 These findings are supported by a 
                                                           
8 Wegner, S. 1999. A Review of the Scientific Literature on Riparian Buffer Width, Extent and Vegetation. Office of 
Public Service and Outreach, Institute of Ecology, University of Georgia. Athens, GA. 
http://greer.ecology.uga.edu/buffer_litreview.pdf 
9 Bernthal, T. October 1997. Effectiveness of Shoreland Zoning Standards to Meet Statutory Objectives: A Literature 
Review with Policy Implications. Wisconsin Department of Natural Resources. 
10 Eiswerth, M., R. Kashian, and M. Skidmore. 2005. What is the Value of a Clean and Healthy Lake to a Local 
Community? Delavan Lake Improvement Association. 
11 Big Muskego Lake/Bass Bay Protection and Rehabilitation District. June 2004. Big Muskego and Bass Bay 
Management Plan. 
12 Borman, S. C. 2007. Aquatic plant communities and Lakeshore land use: changes over 70 years in northern 
Wisconsin lakes. University of Minnesota (Doctoral dissertation). 
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Wisconsin study of nearshore sediment cores (measures historic macrophyte growth and decay) in both 
developed and undeveloped lakes.13 The cores from lakes with no shoreline development, with the 
exception of one, do not show an increase in plant growth compared to cores from developed lakes. 
Similarly, looking at the relationship between riparian development and habitat/biological changes, another 
Wisconsin study found that in general more dense development leads to habitat simplification and 
homogenization and is correlated with a decline in the variety of macrophytes.14 Two of the top three things 
Vilas County survey respondents would do to change their lakes would be improve fishing quality and 
reduce lake weeds. About 22% would strengthen shoreland development restrictions versus 7% would 
loosen them.15 
 

B. Fish and wildlife habitat 
Wildlife are attracted to lakes and streams because the essentials of life for many species occur there, 
including food, water, shelter, and a place to raise their young. The aquatic insect community is an 
important component of the food chain in streams.16 Over 20 years ago researchers found that aquatic 
insect diversity drops sharply in streams where watershed impervious surface exceeded 10 to 15%.17 

 
Fine sediments also affect fish spawning, egg incubation and fry rearing.  A study of 47 warm water 
streams in southeast Wisconsin that found that fish and insect populations decline dramatically when 
impervious surfaces exceed about 8-10% of the watershed.  Streams with more than 12% imperviousness 
have consistently poor fish communities.18 
 
A northern Wisconsin study found significant declines on developed shorelines in insect-eating and 
ground-nesting birds such as loons and warblers, contrasting with increases of seed-eating birds and 
deciduous-tree nesting birds such as crows and goldfinches.19 In short, “city birds” are favored on 
developed shorelines over other species.  Fewer green frogs were found on lakes in northern Wisconsin 
when the shorelines were developed. Frogs were eliminated from shorelines with 100-foot lots (52 homes 
per mile).20  
 

C. Economics  
When purchasing waterfront property, people inherently value clean water, plentiful wildlife and scenic 
vistas.   A study in Maine found that property values would decline approximately $10.5 million with a 
three-foot decline in water clarity, roughly 5% of the total property value.21 Each year more than 1.5 
million anglers spend 17 million days fishing in Wisconsin. They spend $1.1 billion directly on fishing 
related expenses, which generates more than $2.1 billion in economic activity.22  
 

                                                           
13 Garrison, P. 2000. Use of paleolimnology to document the effect of lake shoreland development on water quality. 
Journal of Paleolimnology. 24: 369-393. 
14Jennings, M., et al. 2003. Is Littoral Habitat Affected by Residential Development and Land Use in Watersheds of 
Wisconsin Lakes? Lake and Reservoir Management 19(3): 272-279. 
15 Provencher, B. and J. Schoen. 2007. Results of the 2005 – 2006 Survey of Vilas County Shoreline Property Owners. 
University of Wisconsin- Madison. Department of Agricultural and Applied Economics.  
16 Center for Watershed Protection. 2003. Impacts of Impervious Cover on Aquatic Systems. Watershed Protection 
Research Monograph No. 1, March 2003, p.93. 
17 Klein, R. 1979. Urbanization and Stream Quality Impairment. Water Resources Bulletin. 15(4):948-963. 
18 Wang, L., J. Lyons, P. Kanehl, R. Bannerman, and E. Emmons 2000. Watershed Urbanization and Changes in Fish 
Communities in Southeastern Wisconsin Streams. Journal of the American Water Resources Association. 36:5(1173-
1187); Wang, L., J. Lyons, and P. Kanehl 2001.  Impacts of Urbanization on Stream Habitat and Fish across Multiple 
Spatial Scales. Environmental Management. 28(2):255-266. 
19 Lindsay, A. R., S. S. Gillum, and M. W. Meyer. 2002. Influence of lakeshore development on breeding bird 
communities in a mixed northern forest. Biological Conservation 107(2002) 1-11. 
20 Woodford, J.E. and M. W. Meyer. 2002. Impact of lakeshore development on green frog (Rana clamitans) 
abundance. Biological Conservation. 110(2): 277-284; Meyer, M., J. Woodford, S. Gillum, T. Daulton. 1997.   
21 Maine Department of Environmental Protection Lake Assessment Program. 2000. More on Dollars and Sense: The 
Economic Impact of Lake Use and Water Quality. 
22 U.S. Fish & Wildlife Service. 1998. 1996 National Survey of Fishing, Hunting, and Wildlife-Associated Recreation, 
State Overview. 
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Changing one waterfront lot may not result in a measurable change in the quality of the lake or stream. The 
cumulative effects to water quality, wildlife habitat and property values, however, can be enormous and 
long lasting. Amended shoreland protection standards would help the state adequately and sustainably 
fulfill its duty to protect the public trust-interest in Wisconsin waters. This is a policy decision that may 
require continuing education to the regulated community, but certainly one that needs to be weighed 
heavily when considering the overall health of Wisconsin’s lakes and rivers.   
 
Risk or Uncertainty  
While the regulations in ch. NR 115 continue to provide statewide minimum standards, it is unclear 
whether they will be adequate for all water resources to achieve the statutorily mandated water quality, 
habitat and aesthetic goals of the program.  Counties will continue to be able to identify areas where the 
minimum standards may be inadequate and to develop regulations that work more effectively to protect the 
water resources in a particular geographic area.  Therefore, on a county by county basis, local units of 
government will be able to act proactively to develop more specific standards for the protection of water 
quality, wildlife habitat and natural scenic beauty.   
 
Even though counties will continue to be able to develop ordinances that meet their individual local needs, 
the goal of creating a code of minimum standards for the entire state was difficult.  When reviewing and 
updating an administrative rule that is nearly 40 years old, there are always concerns that the new 
provisions and regulations may not function as well on the ground as they seem to on paper.  The 
Department in conjunction with a very diverse advisory committee of experts attempted to utilize “real 
world” models that are currently working in county ordinances. The Advisory Committee includes an 
automatic check for administration issues with three county code administrators participating who will be 
charged with the implementation of the revised ch. NR 115 standards.  In addition, before requesting a 
second round of public hearings, the department specifically met with a focus group of county zoning 
administrators to address administrative and implementation issues.  Zoning administrators were asked to 
bring real permitting examples so we could apply the draft code to real applications and make modification 
where necessary.  These members, in consultation with the Wisconsin County Code Administrators 
Association and the Wisconsin Counties Association, provided comments on areas of the rule thought to be 
unenforceable, confusing or misleading.  Those areas have been addressed in this package.   
 
Significance of precedent 
Promulgation of this rule is in accordance with Sec. 281.31 Wis. Stats., and will satisfy the Department’s 
statutory responsibility to provide statewide minimum standards for county shoreland zoning ordinances 
for navigable water protection. Specifically, section 281.31, provides that:  
 

“Such standards and criteria shall give particular attending to safe and healthful conditions for the 
enjoyment of aquatic recreation; the demands of water traffic, boating and water sports; the capability 
of the water resource; requirements necessary to assure proper operation of septic tank disposal fields 
near navigable waters; building setbacks from the water; preservation of shore growth and cover; 
conservancy uses for low lying lands; shoreland layout for residential and commercial development; 
suggested regulations and suggestions for the effective administration and enforcement of such 
regulations.” 
 

The revisions to ch. NR 115 will not prevent a local unit of government from implementing more resource 
protective measures to guide shoreland development.  Several counties have moved forward and classified 
the water resources in the county and developed resulting shoreland zoning ordinances based on this 
classification system.  It is our intention that these types of initiatives will be able to continue with minimal 
modifications to reflect modifications to the statewide minimum standards.   
 
The revised ch. NR 115 also contains several areas where the county can choose to utilize a different 
mechanism for regulation than proposed in the rule.  For this new provision, the Department would need to 
review and approve county developed initiatives to guarantee that they will be at least as protective as the 
method proposed in ch. NR 115.   
 
Significance of controversy over environmental effects 
There continues to be controversy over the proposed rule.  Due to the distinct nature of the public trust 
versus private property rights, there will probably always be a debate over zoning rules and regulations to 
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protect water quality, wildlife habitat and natural scenic beauty.  Just as in general zoning there are debates 
of a similar nature related to subdivision regulations, noise, odor, and other issues.   
 
The rule revision process has taken over five years, involved a highly diverse and well represented advisory 
committee, gathered additional detail through five issue specific workgroups with additional affected 
parties at the table, added a public participation step with eight listening sessions around the state and then 
accepted comments on five individual drafts of the rule before requesting permission for the first round of 
formal public hearings. Recognizing that public hearings are the public’s formal opportunity to review and 
comment on the draft proposal, we held eleven hearings in 2005 to update Wisconsin’s nearly 40 year old 
Shoreland Management Program.   
 
After the public hearings in 2005, three specific focus groups were developed in 2006 on mitigation, 
impervious surfaces and implementation and enforcement.  These groups worked on the issues highlighted 
at the 2005 hearings to come up with potential solutions for the 2007 public hearing draft.  Finally, in the 
summer of 2007,  eight additional public hearings around the state were held in summer 2007.  With this 
amount of public involvement, clearly there is an indication that the Department understands the 
complexity of this issue.  Dedication to a complete and thorough public participation process is critical to 
the success of a revised program.  Public hearings provide a means for incorporating the public’s values 
into decisions that affect their lives and also allow the public the opportunity to offer meaningful input into 
the decision making process.  They are intended to produce a code that not only protects the water 
resources that make Wisconsin so desirable, but also to balance that protection with an understanding of 
property ownership and introduce a level of flexibility that makes protection of our resources socially and 
economically feasible.   
 

In 2005, the Department held the first round of public hearings, eleven total around Wisconsin.  Comments 
were accepted until August 26, 2005.  Over 1400 people attended the public hearings and over 50,000 
comments from nearly 12,000 individuals were received throughout the public comment period. Comments 
for the second round of eight hearings were accepted until September 7, 2007.  Over 730 people attended 
the hearings, while over 8900 comments from nearly 2400 individuals were received throughout the 
comment period.  

 
During both comment periods four types of comments were received. All carried the same weight.  To be 
considered as a comment, the respondent was only required to provide their name.  All written comments 
were accepted through regular mail or electronic submittal.  Comment types are as follows:  

• Written comments received on prepared forms available at the public hearings or the revision 
update webpage 

• Individual letters 
• Form letters  
• Oral comments received during the public hearings  

 
The department has prepared excel databases cataloging all the comments received throughout the public 
comment periods.  The databases are broken into segments of the code and list all comments related to 
individual sections.  There are also individual pages devoted to miscellaneous comments and comments 
outside the scope of the NR 115 revision process.  Comments have been classified in six different 
categories including:  

• Suggested language modifications 
• Neutral (oral comments state “as interest may appear”) 
• In favor 
• In favor, but too permissive 
• Support and oppose various sections 
• Opposed, too restrictive  

 
General categories of comments and number of respondents from 2007 are listed in the chart below.  To see 
how the Department responded to the public hearing comments in 2007 see attachment 1 at the end of this 
document and attachment 2 for the 2005 comment summary. To review complete copies of the public 
comment databases, please contact Toni Herkert at toni.herkert@wisconsin.gov or at (608)266-0161.   

mailto:toni.herkert@wisconsin.gov
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NR 115 Issue Neutral In Favor Too 

Permissive 
Support and 
Oppose Sections 

Opposed 

      
General 7 231 18 306 1250 
Definitions 4 1 1  98 
Shoreland-wetland 5 0 4  5 
Land Division 1 0 40  8 
Lot Sizes 2 125 38  229 
Setbacks 8 97 149  171 
Height 8 86 17  206 
Buffers 39 137 72  339 
Impervious Surfaces 9 292 122 77 468 
Mitigation 1 94 7  167 
Land Disturbance 3 78 9  67 
Administrative-Enforcement 88 1 142  25 
Misc. Comments 6 296 295  2027 
Outside the scope of NR 115 9 0 4  858 
      
Comment totals by category 111 1438 918 383 5923 
      
Total Comments* 8945     
*Includes 132 undecided and 40 language modification comments. 
 
Each NR 115 issue outlined above contains several components, for example the comments on setbacks 
deal not only with the minimum 75 foot setback, but also relate to setback reduction, measuring the 
setback, requiring permits for various activities within the setback, certain exemptions from the setback, the 
issue of boathouses, wetland setbacks, the definition of structures and others.  Therefore, the categories 
contain several elements that fall within the specific section of the code.  For more detail, please see 
attachment 1 at the end of the document.   
 
Formal response to comments and summary documents were developed for both public comment periods- 
see attachments 1 and 2. Many of the issues addressed in the 2007 revision to NR 115 are a response to the 
2005 comments.  The detailed analyses of the 2007 comments and department responses have informed the 
final draft submitted for consideration in 2008. 
 
There will always be some controversy associated with shoreland zoning.  The controversy seems to stem 
from the property rights movement and the overall general dissatisfaction with zoning as a regulatory tool.  
The rule will probably never be able to satisfy everyone.  However, the revision is a major step in the right 
direction, clarifying several gray areas, using common sense and concepts that will work in the “real 
world,” allowing local innovation to continue and balancing the protection of water quality,  wildlife 
habitat and natural scenic beauty with the needs and wants of today’s riparian owners.   
 
Specific to ch. NR 115 and the rule revision process, there will continue to be some controversy 
surrounding components of the rule such as shoreland vegetation and the new requirements for impervious 
surface standards and mitigation.  Most of the uneasiness is derived from the fact that the concepts are new 
to shoreland zoning.  The new standards can work and have worked in counties around the state; however, 
here they are required as minimum standards for all counties.  Throughout the public hearing process, the 
Department listened and made strides to produce the best rule possible to balance the statutory goals of the 
program with the understanding that private citizens need to have a certain degree of latitude when 
developing waterfront properties.  Shoreland management is a balancing act, attempting to protect our 
navigable water resources while respecting the rights of individual landowners.  Given the opportunity, the 
Department can attain this goal.  
 
 



Recommendation 
The attached analysis of Proposed Revisions of chapter NR 115, Wis. Admin. Code, pertaining to the 
revision of the shoreland management program is of sufficient scope and detail to conclude that this is not a 
major state action which would significantly affect the quality of the human environment. An 
environmental impact statement is not required prior to final action by the Department to adopt this rule. 
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II.  Issue Identification Activities and Agency Contacts 
A. Rule Revision Public Participation Process 

 
The NR 115 Advisory Committee was developed to aide the department with a comprehensive revision to 
the State’s Shoreland Management Program.  The group met eight times between November 2002 and 
November 2003 and again in June 2006 to discuss issues surrounding shoreland development and to 
identify areas of concern. Initial meetings of the advisory committee reviewed scientific research and legal 
perspectives on shoreland development. The remainder of the meetings focused on specific issues related to 
shoreland management – setbacks and buffers, nonconforming structures, and development density.  The 
committee worked with the Department to develop an initial set of concepts for proposed changes to ch. 
NR 115, Wis. Admin. Code.  
 
In the summer of 2003, the Department, with support and participation by the Advisory Committee 
members, decided to convene five work-groups to flesh out remaining issues in the revision.  The five 
work-groups, agriculture, alternative development, forestry, recreational areas and urbanized waters, each 
met a number of times in person or via phone conference and/or e-mail to discuss pertinent issues.  Each 
work-group was led by a Department staff member involved in the revision process and the membership 
included Advisory Committee representatives and other affected or interested parties in specialized fields 
related to the subject matter.  (Please refer to attachment 4 for work-group membership information.)   
 
In November and December of 2003, the initial set of recommendations was taken to eight listening 
sessions around the state to gather public comments. This was an extra step the Department chose to take to 
ensure public participation throughout the revision process. Over 1300 comments were received during the 
listening session comment period. 
 
Based on the statutory objectives of the program, initial recommendations from the advisory committee, 
and public comments from the listening sessions, the Department drafted a first copy of proposed changes 
to ch. NR 115, Wis. Admin. Code. Up until this point, the advisory committee and the public were 
responding to concepts. Beginning in May 2004, the NR 115Advisory Committee met five times and 
reviewed five drafts of proposed changes to ch. NR 115, Wis. Admin. Code. 
 
In July and August of 2005, the department held eleven public hearings around the state and collected over 
12,000 comments during the public comment period (comments are available upon request and the 2005 
comment summary can be found in attachment 2).  After the hearings, three focus groups were formed to 
flesh out specific issues identified during the hearing process.  These focus groups worked on the issues of 
impervious surfaces, mitigation and implementation and met in the fall and winter of 2006. (Please refer to 
attachment 3 for focus group membership information.)   
 
Due to the amount of change that had occurred in the proposal based on 2005 hearing comments and the 
results of the focus group work, the department received permission to take a revised proposal back out to 
the public for a second round of public hearings in the summer of 2007. In July and August of 2007 the 
Department held eight public hearings around the state and collected over 8900 comments during the public 
comment period that extended until September 7, 2007. 
 
Intra-Agency Cooperation   
The Shoreland Program within the Waterway Protection Section of the Bureau of Watershed Management 
was the Department’s primary participant in the rule-development process. The Runoff Management 
Section of the Bureau of Watershed Management, the Bureau of Fisheries Management and Habitat 
Protection, the Division of Forestry, the Office of the Great Lakes, the Bureau of Legal Services and the 
Bureau of Integrated Science Services were consulted with on and provided recommended modification to 
the provisions on shoreland buffers, water quality improvement structures, wildlife and fisheries habitat 
improvement structures, and impervious surfaces.  
 
Inter-Agency Cooperation 
The Department of Commerce was contacted and consulted on private on-site sewage disposal and sanitary 
sewer systems as well as infiltration standards contained in the mitigation section of the rule.  The 
Department of Administration was consulted on the plat review provisions in the land division section of 
the revision and the Wisconsin Department of Transportation was consulted on the distinction of public and 



 13 

private roads for common ownership properties like condominium developments.  In addition, County 
Zoning Departments across the state were involved in varying degrees of review throughout the revision 
process.  Some were members on the full advisory committee, some participated in work groups or focus 
groups, most provided comments during public comment periods and several were briefed individually 
numerous times during the 5 year process to ensure continued dialogue. Forty-nine County Zoning 
Departments also responded to the “County cost to amend shoreland zoning ordinances” survey conducted 
in late 2006. We also worked with Regional planning agencies to secure innovative land use and zoning 
methods for discussion and potential inclusion in the revision.   
 
Agency Contacts 
Todd Ambs – Water Division Administrator 
Russ Rasmussen – Director, Bureau of Watershed Management  
Toni Herkert – Policy Coordinator, Bureau of Watershed Management  
Gregg Breese – Shoreland Team Leader, Bureau of Watershed Management 
 
Additional Information 
Attached to this document is the 2007 Response to Comments Summary (Attachment 1), NR 115 2005 
Public Hearing Summary (Attachment 2), NR 115 Focus Group Membership (Attachment 3), NR 115 
Work Group Membership (Attachment 4), NR 115 Advisory Committee Membership (Attachment 5) and 
the Summary of Rule Revision Activities (Attachment 6). 
 
III.  NR 115 Revision Description 

A. Proposal objectives 
The revision of ch. NR 115, Wis. Admin. Code, was initiated because the Department had concluded that 
the current minimum standards were not achieving the statutory objectives of the program. Section 281.31 
(1), Wis. Stats., provides that shoreland subdivision and zoning regulations shall “further the maintenance 
of safe and healthful conditions; prevent and control water pollution; protect spawning grounds, fish and 
aquatic life; control building sites, placement of structure and land uses and reserve shore cover and natural 
beauty.” 
 
It is the responsibility of the Department, in the discharge of its mandate under ss. 59.692 and 281.31, Wis. 
Stats., to require county shoreland zoning ordinances to adhere to specific standards and criteria for 
navigable water protection. Section 281.31, Wis. Stats., provides that:  
 

“Such standards and criteria shall give particular attending to safe and healthful conditions for the 
enjoyment of aquatic recreation; the demands of water traffic, boating and water sports; the capability 
of the water resource; requirements necessary to assure proper operation of septic tank disposal fields 
near navigable waters; building setbacks from the water; preservation of shore growth and cover; 
conservancy uses for low lying lands; shoreland layout for residential and commercial development; 
suggested regulations and suggestions for the effective administration and enforcement of such 
regulations.” 

 
The Shoreland Management Program is also a key component in the fulfillment of the Department’s 
responsibility to uphold Wisconsin’s Public Trust Doctrine. Under the Public Trust Doctrine, Wisconsin’s 
lakes and rivers are public resources, owned in common by all Wisconsin citizens. While it was once 
primarily interpreted to protect public rights to transportation on navigable waters, the Public Trust 
Doctrine has been broadened to protect public rights to water quality and quantity, recreational activities, 
and scenic beauty.23 
 
Wisconsin law recognizes that owners of lands bordering lakes and rivers - "riparian" owners - hold rights 
in the water next to their property. These riparian rights include the use of the shoreline, reasonable use of 
the water, and a right to access the water. However, the Wisconsin State Supreme Court has ruled that 
when conflicts occur between the rights of riparian owners and public rights such riparian rights are still 
subject to the public's paramount right and interest in navigable waters.24 
                                                           
23 Quick, J. 1994. “The Public Trust Doctrine in Wisconsin.” Wisconsin Environmental Law Journal, Vol. 1, No. 1. 
24  State v. Bleck, 114 Wis. 2d 454 , 338 N.W. 2d 492 (1983)  



 14 

 
The primary objective of this rule revision was to develop standards that satisfy both the statutory 
objectives of Shoreland Management Program, as well as the Department’s responsibility to all citizens 
under the Public Trust Doctrine. However, as mentioned in the Purpose and Need section, other equally 
important goals of the revision effort were to address concerns raised by counties regarding amending and 
administering shoreland zoning ordinances, and to address concerns raised by property owners regarding 
the regulations of nonconforming structures. 
 

B. Key Studies, assumptions or policies 
The concept of revising the Shoreland Management Program stemmed from several objectives noted 
above. A key assumption that initiated the revision process was that existing standards were not adequately 
achieving the statutory objectives of the program. Key studies that helped shape the proposal are listed 
below. This is not exhaustive list of studies referenced, but a compilation of some of the key references 
used. 
 
Bernthal, T. 1997. Effectiveness of Shoreland Zoning Standards to Meet Statutory Objectives: A Literature 
Review with Policy Implications. Madison, WI: Wisconsin Department of Natural Resources. 
 
Christensen, D., B. Herwig, D. Schindler, and S. Carpenter. 1996. “Implications of Lakeshore Residential 
Development on Coarse Woody Debris in North Temperate Lakes.” Ecological Applications. Vol. 6, No. 4. 
 
Engel, S. and J. Pederson, Jr. 1998. The Construction, Aesthetics, and Effects of Lakeshore Development: 
A Literature Review. Wisconsin Department of Natural Resources, Research Report 177. 
 
Ferguson, B. K. 1998. Introduction to Stormwater: Concept, Purpose, Design, New York: John Wiley & 
Sons, Inc. 
 
Fischer, R. and J. Fischenich. 2000. Design Recommendations for Riparian Corridors and Vegetated Buffer 
Strips. US Army Engineer Research and Development Center, ERDC TN-EMRRP-SR-24. 
http://www.wes.army.mil/el/emrrp/pdf/sr24.pdf 
 
France, R. L., ed. 2002. Handbook of Water Sensitive Planning and Design. New York: Lewis Publishers. 
 
Graczyk, D., Hunt, R., S. Greb, S. Buchwald, and J. Krohelski. 2003. Hydrology, Nutrient Concentrations, 
and Nutrient Yields in Nearshore Areas of Four Lakes in Northern Wisconsin, 1999 – 2001. U.S. 
Geological Survey. 
 
Haycock, N., T. Burt, K. Goulding, and G.Pinay. 1997. Buffer Zones: Their Processes and Potential in 
Water Protection. 
 
Jennings, M., M. Bozek, G. Hatzenbeler, D. Fago, K. Schmude, K. Otis, R. Piette, R. Kahl, R. Hay, R. 
Sonntag, J. Coke, R. Chenowith, and T. Kapper. 1996. Shoreline Protection Study: A Report to the 
Wisconsin State Legislature. Wisconsin Department of Natural Resources, PUBL-RS-921-96. 
 
Johnson, A.W. and D. M. Ryba. 1992. A Literature Review of Recommended Buffer Widths to Maintain 
Various Functions of Stream Riparian Areas. King County Surface Water Division. 
 
Konkel, D., S. Borman, and K. Voss. 1997. The Effect of Shoreline Use on the Aquatic Plant Communities 
of West Central Wisconsin Lakes. Wisconsin Department of Natural Resources. 
 
Krysel, C., E. Marsh Boyer, C. Parson, and P. Welle. 2003. Lakeshore Property Values and Water Quality: 
Evidence from Property Sales in the Mississippi Headwaters Region. Mississippi Headwaters Board and 
Bemidji State University. 
 
Litton, R., R. Tetlow, J. Sorenson and R. Beatty. 1974. Water and landscape:  an aesthetic overview of the 
role of water in the landscape. Port Washington, NY: Water Information Center, Inc. 
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Schueler, T. R. 2000. “The Importance of Imperviousness.” The Practice of Watershed Protection. Center 
for Watershed Protection. 
 
Wang, L., J. Lyons, P. Kanehl, and R. Gatti. 1997. “Influences of Watershed Land Use on Habitat Quality 
and Biotic Integrity in Wisconsin Streams.” Fisheries: Bulletin of the American Fisheries Society. Vol 22, 
No. 6. 
 
Wenger, S. 1999.  A Review of the Scientific Literature on Riparian Buffer Width, Extent and Vegetation. 
Athens, GA: Office of Public Service and Outreach, Institute of Ecology, University of Georgia. 
http://outreach.ecology.uga.edu/tools/buffers/lit_review.pdf 
 
Yanggen, D. and J. Kusler. 1968. “Natural Resource Protection through Shoreland Regulation: Wisconsin.” 
Land Economics. 
 

C. Major provisions and new requirements 
Major provisions of the proposal include adding definitions to the rule for clarity; requiring counties to set 
standards for multi-unit development, mobile home parks, and campgrounds; providing exemptions for 
certain activities from shoreland setback and shoreland vegetation standards and establishing impervious 
surface standards to replace the regulation of nonconforming structures with a standard based on the size 
and location of structures. These changes will significantly decrease the number of variances granted by 
counties, allowing certain activities to be allowed with a simple administrative permit by the county.  A 
brief description of the proposal follows. 
 

Section NR 115.09 – Land division review 
 
 The requirement for land division review is changed from the creation of “3 or more lots” to the 

creation of “one or more lots” to ensure that all new lots created meet minimum lot size 
requirements.  This standard was added to protect prospective property owners and ensure that all 
lots have a compliant building location.     

 If new lots are created that are divided by a stream or river, one side of the lot shall have a 
compliant building location.    This provision will safeguard property owners by ensuring a 
building location on the lot.   

Section NR 115.11 – Lot size and development density 
 
 Minimum lot size and density standards have changed eliminating a distinction between sewered 

and unsewered areas.  The new minimum lot size for all lots created after the effective date of the 
rule is 20,000 square feet and a minimum width of 100 feet computed as the average width of the 
building setback line, the ordinary high water mark, and one other location measured within 300’ 
of the OWHM. 

 Counties may allow development on a substandard lot if the lot is a legal lot of record that 
complied with the applicable lot size requirements in effect at the time the lot was recorded at the 
county register of deeds office and the proposed construction of a structure will comply with all 
other standards in the code.   

 Counties are required to develop minimum lot size and density requirements for multi-family 
residential structures, mobile home parks and campgrounds.  

 Counties may approve reduced non-riparian lot sizes for planned unit developments if the planned 
unit development plan includes larger shoreland buffers and larger setbacks on those lots adjacent 
to the water.   

Section NR 115.13 – Minimum setback 
 
 Language is added to address structures exempted by other state or federal laws from the 

minimum setback standards. 
 Provisions are added to allow counties to exempt structures from the minimum setback if they 

meet certain requirements outlined in NR 115.13 (4).   
 The construction of new dry boathouses is still exempted; however a maximum size of 250 square 

feet has been added to the rule. 
 Standards are established to qualify a lot for a reduced setback if there is not a compliant building 

location and if the new setback is at least 50 feet. 
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Section NR 115.15 – Height Requirements 
 
 A new section on structure height was added to protect and preserve the natural scenic beauty of 

lake and riverine environments.  
Section NR 115.17 – Shoreland vegetation and buffers 
 
 Language governing management of shoreland vegetation in the primary shoreland buffer is 

improved, resulting in a more functional buffer protecting habitat and water quality. 
 Tree and shrubbery pruning is allowed. Removal of trees and shrubs may be allowed if exotic or 

invasive species, diseased or damaged, or if an imminent safety hazard, but must be replaced. 
 Provisions are added to allow counties to exempt 6 types of activities from the shoreland 

vegetation provisions. 
 A formula for the width of access corridors is provided, replacing the “30 feet in any 100 feet” 

provision, which was confusing if a lot had less than 100 feet of frontage.  A second formula for 
lots with greater than 200 feet of frontage was also added to address larger developments adjacent 
to the water.  

Section NR 115.19 – Impervious surfaces 
 
 Development is regulated through the use of percentages of total impervious surface rather than 

through the use of a nonconforming structure provision.  The total impervious surface coverage 
allowance within 300 feet of the ordinary high water mark is 10%, but may be exceeded up to a 
maximum of 20% total impervious surface cover if mitigation measures are implemented and 
maintained.   

 Provisions are also included for counties to authorize impervious surface area coverage in excess 
of 20% to a maximum of 30% through a specific permitting system with qualifying requirements.  

 Provisions are also included for shared impervious surfaces, expansion, enclosing existing 
impervious surfaces, replacements and relocation.   

Section NR 115.21 – Mitigation  
 
 The mitigation provisions are now performance standards to protect, preserve and enhance water 

quality and wildlife habitat while achieving natural scenic beauty. 
 There is a water quality standard and a wildlife habitat standard that the counties will have to flesh 

out in their individual ordinances.  The water quality standard will require infiltration of runoff. 
The habitat standard will require maintaining or restoring primary vegetation buffers.  

 A provision on proportionality has been added to ensure the mitigation measures required will not 
outweigh the impacts of the proposed project.   

 A computer program has been developed to help counties and/or property owners determine 
whether the performance standards have been met. 

Section NR 115.23 – Land disturbing construction activities  
 
 Section removed. Determined that Land division review standards meet the goals of this section. 
 
D. Exemptions provided by this proposal 

The proposal provides exemptions to some of the standards. Most exemptions are left to county discretion, 
if all of the applicable conditions are satisfied; however, the proposal does include some required 
exemptions resulting from other state or federal laws. 
 
Section NR 115.13 –Minimum setback 
 
The following structures are exempted from the minimum setback required by other state or federal laws, if 
all of the applicable conditions are satisfied: 
 Open-sided and screened structures (s. 59.692 (1v), Wis. Stats.) 
 Fishing rafts on the Wolf River and Mississippi River (s. 30.126, Wis. Stats.) 
 Satellite dishes and antennas (47 CFR 1.4000 and 25.104) 
 Reasonable accommodations for disabled persons (federal Americans with Disabilities Act and Fair 

Housing Act, and Wisconsin Open Housing Law) 
 Utilities (Comm 83, s. 196.491, Wis. Stats.) 
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Counties may permit structures within the shoreland setback if they are designed, constructed and 
maintained to minimize runoff to navigable waters and have as their fundamental purpose one or more of 
the following goals: 
 To provide sate, pedestrian access to navigable waters, including public walkways or trails,  
 To ensure public health and safety, 
 To control significant, on-going erosion or slope stabilization,  
 To maintain or improve fish and wildlife habitat, or 
 To maintain or improve water quality 
 
Section NR 115.15 – Shoreland vegetation 
 
The following activities are exempt from the shoreland vegetation standards if all of the applicable 
conditions are satisfied: 
 Forest management activities 
 Natural areas management activities 
 Dam and levee maintenance activities 
 Utility maintenance activities 
 Road intersection and driveway line-of-sight maintenance activities 
 Temporary access to project sites  
 Some exemptions are available for agricultural practices and farm drainage ditches without stream 

history pursuant to s. 30.10 (4)(c) 
  
IV.  Environmental Consequences 

A. Anticipated impacts on the physical and biological environment 
The environmental impact of this proposal will be positive, although the resulting improvement in water 
quality and fish and wildlife habitat may not be seen for some time. This proposal will set in motion a 
process of recovery for Wisconsin’s water resources while preventing further degradation of lakes, rivers, 
streams, and wetlands. Direct impacts resulting from the proposal include less sediment, nutrients 
(phosphorus and nitrogen), and other contaminants washing into water resources. 
 
Longer, indirect impacts will be improvements to fish and wildlife habitat, increased populations of 
desirable fish species, increased water clarity, more stable stream banks and lake shores, more natural 
appearing shorelines, and more balanced aquatic ecosystems. 
 

B. Anticipated direct and indirect economic impacts 
There will be direct economic impacts as a result of the proposal on the affected parties. Positive economic 
impacts from cleaner water can be expected in terms of increased recreational and tourism opportunities, 
improved ecosystem health, enhanced aesthetics, and increased property values. Builders, contractors, 
building centers, and others can expect additional positive benefits from increased spending on 
improvements and replacements to, which are currently limited to 50% of the current equalized assessed 
value of a structure over the life of the structure, if a county utilizes the “50% rule”. Landscapers, nurseries, 
and garden centers can also expect positive economic impacts as property owners restore primary shoreland 
buffers along lakes and rivers. 
 
It will cost money on the part of local governments, landowners and developers to implement the proposal, 
although some of these costs may be offset. For example, cost savings may be realized in decreased 
permitting costs when projects that may currently require a variance and public hearing could be allowed 
with a simple administrative permit from county zoning staff. 
 
To help counties defray the cost of ordinance amendments, the proposal allows counties to take up two 
years to bring their ordinance into compliance. This extended compliance period allows counties to develop 
their own timetable for amendments, synchronizing the amendments to the county shoreland zoning 
ordinance with other regularly scheduled ordinance amendments to limit costs related to informational 
meetings, public notices, and public hearings. Delaying implementation by two years will also counties to 
apply for Lakes Planning grants and River planning grants from the Department to help defray amendment 
costs. 
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A fiscal estimate for the proposal was written for the impacts on state agencies and local units of 
governments and is included in the attachments. 
 

C. Impacts on social or cultural environments, the regional availability of energy or other 
features not previously addressed 

The impacts on social and cultural environments are expected to be positive. Achieving the goal of 
improved water quality and fish and wildlife habitat for lakes, rivers, streams and wetlands will be an asset 
to the communities surrounding these water resources by providing increased recreational opportunities, 
improved aesthetics, gathering places for community events and celebrations or quiet places for reflection. 
 
The Department also considered environmental justice in the analysis of these rules. The Department 
defines environmental justice as a continuous decision-making process that ensures participation by 
minority and low income populations in affected areas, along with majority populations, in order to ensure 
that as an outcome all people receive the benefits of clean, healthy and sustainable environments, regardless 
of race, national origin, or income. As the rules are implemented, there is an expectation that environmental 
justice will be considered, both in terms of proving opportunities for participation by low income and 
minority populations and of the impacts on these groups. Such impacts might be reducing the health risk of 
children playing in a polluted neighborhood river, having healthier fisheries available to low-income 
populations that rely on fish for food, or maintenance of wild rice beds for harvest by Native American 
communities. 
 
The regional availability of energy will be maintained by this proposal by allowing counties to exempt 
utility structures from shoreland setback requirements and by exempting utility maintenance activities from 
shoreland vegetation standards. 
 
V.  Alternatives and Their Impacts 

A. No Action 
The “no action” alternative would be a failure by the Department to meet the statutory of objectives of the 
Shoreland Management Program, and also would be a failure in the Department’s responsibility as a trustee 
of Wisconsin’s lakes and rivers, as mandated by the Public Trust Doctrine. This alternative would result in 
maintenance of inadequate minimum standards for shoreland zoning ordinances.  
 
No action would also fail to address concerns with the existing standards raised by counties. Many of the 
innovative proposals from counties to update their shoreland zoning regulations are not allowed under the 
current structure of ch. NR 115, Wis. Admin. Code. If counties adopt these innovative techniques, the 
county and the Department would be open to legal challenges from other parties, for failure to meet the 
requirements of ch. NR 115, Wis. Admin. Code. 
 
If no action were taken, property owners would also continue to be frustrated with the inability to get 
permits for improvements to nonconforming structures, and with the cost and delay associated with getting 
variances. 
 

B. Selection of Different Standards 
An advisory committee of affected parties and other stakeholders, along with work groups and focus 
groups throughout the process that focused on very specific issues, developed the proposed rule. Input from 
the public on the rule proposal was also gathered through listening sessions and two rounds of public 
hearings. The rule proposal is intended to address the major impacts of shoreland development and provide 
opportunities to mitigate those impacts, while allowing development to occur. 
 
The Department believes that the provisions of the proposed rule revision represent the most integrated 
standards needed to address the most significant impacts of shoreland development in a cost-effective 
manner. Selection of different standards could either have a positive or negative effect on the environment, 
depending on which standard is selected. Standards that were considered by the Advisory Committee, but 
not included in the proposal, included establishing a wetland setback, requiring merger of title for 
nonconforming lots in common ownership, prohibiting boathouses and prohibiting setback averaging, 
because of potential negative impacts to shoreland property owners. 
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The standards in the rule proposal were modified and reworked based on comments from Advisory 
Committee members, private citizens, and representatives of organizations, such as the Wisconsin County 
Code Administrators, Wisconsin Campground Owners Association and the Wisconsin Housing Alliance. 
The resulting proposal reflects, as closely as possible, a compromise position. The rule proposal cannot 
satisfy all people or groups on all issues. The Department has used extensive public outreach to develop 
standards based on public input, and believes the proposal is ready for passage by the State Legislature. 
 

C. Legislative Alternative: Rely Solely on State Implementation of Standards with No 
Option for Local Involvement 

The proposal shall be implemented and enforced as minimum statewide standards through local ordinances 
with the state acting as an oversight entity. The alternative of implementing and enforcing the standards at 
the state level might result in a more consistent approach, but it is unlikely that enough staff resources 
would be made available for adequate implementation, monitoring, and enforcement.  In addition, a 
statewide approach would remove the aspect of local control and eliminate the potential for counties to 
develop more protective standards to meet their specific resource needs.  As a result, this alternative may be 
ultimately more detrimental to the environment. 
 
The department intends to prepare a model ordinance to afford some consistency to local governments who 
wish to adopt the model. Other communities will prefer to use their own ordinance format; however, local 
adoption and administration of ordinances is expected to result in higher compliance rates as communities 
work together to develop ordinances that meet the minimum statewide standards, but also meet local 
resource protection goals. Administration at the local level, rather than the state level, is closer to the source 
of the issue, driven by local officials and ultimately more acceptable to the regulated community.  
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EA ATTACHMENT 1 
 

RESPONSE TO PUBLIC COMMENTS AND 2007 PUBLIC HEARINGS 
 

Proposed Revisions to 
Statewide Minimum Shoreland Zoning Standards 

NR 115, Wisconsin Administrative Code 
 

This document is a summary of the approximately 8,945 comments from 2,381 individuals which were 
received by the Wisconsin Department of Natural Resources during the public comment period for the 
revision of the Shoreland Protection Program (Wis Admn Code, ch. NR 115) in the summer of 2007. This 
summary does not contain each individual comment received. For a copy of the complete comment 
database please contact Toni Herkert: toni.herkert@wisconsin.gov or (608) 266-0161.  

 
Definitions 

 
Purpose of section:   Define words used in the rule.  This section does not set standards.  We strive to 
reinforce common dictionary usage and to be consistent with other law and rules wherever possible. 
 
Public Comment 
(1) Access and viewing corridor:  

• Clarify that structures providing access to the water (i.e. walkways, steps) are permitted and don’t 
require that the corridor be completely vegetated.   

• Remove term “pedestrian” to avoid confusion over public access  
Response: Remove the requirement that the access and viewing corridor is vegetated 
 
Public Comment 
(2) Accessory structure: 

• Delete: In code, terms “structure” and “impervious surface” are used to refer to accessory 
structures but the term is never used 

• Term should include existing boathouses, deer stands, duck blinds 
Response: The code applies to structures that are accessory, including those mentioned by commenters, but 
does not treat them differently, so no definition is needed.  To add a definition or examples adds 
complexity and risks additional confusion. 
 
Public Comment 
(4) Best management practices: 

• Refer to as “technical standards” 
Response: A note on technical standards was added stating that the list of technical standards is adequate to 
meet the BMP’s.     
 
Public Comment 
(5) Compliant building location: 

• Clarify “30 foot deep” 
• 30 feet deep too small for modern construction or a high value home 

Response: No action.  After testing options, the term “deep” was the most readily understood way to 
describe the location.  Add a graphic in a note to the model ordinance for further clarity. 
 
Public Comment 
(6) Conditional use or special exception 

• Separate these terms 
• Define but delete when or how they are issued 

Response: “Special exception” deleted from definition, although general zoning law uses these terms 
interchangeably and governs local procedures. 
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Public Comment 
(11) Expansion: 

• Revise to state “addition of impervious surface” 
• Clarify. Change “larger, taller, or both” to “an addition to an existing structure that increases the 

footprint of the building, or both” 
• Concern that roofline alteration/pitch-change would fall under expansion and trigger mitigation 

while not necessarily adding to net usable/livable space 
Response: Clarify rule language. Change to “larger in any dimension”. 
 
Pubic Comment 
(15) Impervious surface 

• Given important nature of this term, the phrase “a large portion” needs further definition.  
• Concern with inclusion of driveways (should consider different soils) and decks 

Response: No change to definition as it is used in NR151.  Add requirement that the Department maintain 
a technical standard based on scientific testing for the imperviousness of surfaces. 
 
Public Comment 
(18) Lift 

• State specific type of lift: for humans or boats or no difference 
Response: Delete definition.  Lifts would be allowed to provide safe pedestrian access to the water in NR 
115.13(4). 
 
Public Comment 
(19) Lot 

• Do not tie term to specific form of access. Current term excludes island lots 
• “Note”: may conflict with findings  

Response: Reference to “access” deleted from definition, although ownership of navigable waterway bed 
does not change the measures needed to protect habitat, water quality.  The provision is consistent with the 
use of OHWM, is ecologically consistent and administratively simple. No action.  
 
Public Comment 
(23) Ordinary High Water Mark: 

• OHWM should be set by the DNR, not the counties, as it’s a significant factor in establishing 
criteria for this code. 

Response: No change.  It is beyond the scope of the rule to specify.  In many cases OHWM is obvious and 
it would be administratively burdensome for the DNR to make each OHWM determination. DNR consults 
with trained county staff on difficult cases.  
 
Public Comment 
(24) Primary shoreland buffer:  

• “Vegetated buffer strip” language does not convey allowance of access/viewing corridor 
structures.  

Response: No change made to definition; however, change made to “Shoreland vegetation and buffer” 
section. 
 
Public Comment 
(27) Secondary shoreland buffer: 

• Inclusion of this term is extraneous as it is essentially turf grass. More language but does not 
contribute resource protective measures to the code. 

Response:  No change.  Because the choice exists not to vegetate and invasive plants are a risk, the 
standard is needed along with the definition. 
 
Public Comment 
(28) Structure: 

• Definition overly broad. Consider whether term includes both primary (principal) and accessory 
structures 
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• Boathouses “temporarily placed on the ground” dredges up the same controversy faced on the St. 
Croix and Mississippi Rivers 

Response: No change other than deletion of “note” that gave examples of structures.  Anything meeting the 
long-standing definition has the potential for impact.  Differences in impact are addressed by differences in 
standards.  “Principal structure” is defined and “accessory structure” is addressed above.  Houseboats on 
land are structures. In the water, they are governed by state waterway and boating laws.  
 
Public Comment 
(32) Variance: 

• Decide whether to include “use” variances.  
• Definition should not limit the code to “dimensional” variances. Delete “dimensional” so both use 

and dimensional variances are an option. 
Response:  Delete and rely on authority given to local units of government by the Wisconsin Legislature to 
engage the variance process using existing procedures.  Minimum shoreland standards do not generally 
establish uses in the shoreland zone.  Uses are specified only for the wetland district; other uses eliminate 
wetland and so require rezoning.   
 
Public Comment 
Suggested definition additions:  

• Lake 
• Structural alteration: only limited to changes that increase impervious surface 
• Maintenance and repair: any change made to a structure that does not constitute expansion  
• Height: concern that if not defined, an increase in roof pitch could fall under “Expansion” or 

“Structural alteration” 
• Planned development districts 

Response: Planned development district added. No other changes in this section.  Lake is a term in 
common use not requiring definition for purposes of this code. Suggestions for the other definitions relate 
to standards rather than definition and will be addressed elsewhere.  

 
 

Applicability 
 
Purpose of section: This section provides a consolidated reiteration of various sections of the statutes 
requiring shoreland zoning for specific geographic areas, including statutory provisions adopted since 
enactment of the original rule. 
 
Current Provision: The provisions of this chapter apply to county regulation of development in 
unincorporated shoreland areas.  Unless specifically exempted by law, all cities, villages, towns, counties 
and, when s. 13.48 (13), Stats., applies, state agencies are required to comply with, and obtain all necessary 
permits under, local shoreland ordinances.  The construction, reconstruction, maintenance and repair of 
state highway and bridges, carried out under the direction and supervision of the Wisconsin Department of 
Transportation are not subject to local shoreland zoning ordinances, if s. 30.2022(1), Stats. applies. 
History:  Cr Register, July, 1980, No. 295, eff. 8-80; am. Register, October, 1980, No. 298, eff. 11-1-80; 
correction made under s. 13.93(2m)(b)7., Stats. 
 
Proposed Provision: “The provisions of this chapter are applicable to county regulation of the use and 
development of unincorporated shoreland areas, and to county, city or village regulation of previously 
unincorporated shoreland areas that were annexed by a city or village after May 7, 1982 or incorporated as 
a city or village after April 30, 1994.  References in this chapter to a county, or county government 
agencies, shall be read to apply to cities and villages, or city and village agencies, when this chapter is 
applied to annexed or incorporated areas in situations where s. 59.692 (7), Stats., requires that shoreland 
zoning is to continue in effect.” 
 
Public Comment: Two themes are raised: 

• Revised NR 115 should apply to the entire state regardless of municipal boundaries 
• As worded, revised NR 115 will retroactively apply to all areas annexed after 1982. 
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Response:   
Modify the rule language to further clarify.  The intent of the revision language is to provide a consolidated 
statement of the statutory requirements for the geographic areas subject to shoreland zoning.   Areas of 
cities and villages within the municipal boundary before May 7, 1982 are not, and are not proposed to be, 
required to have shoreland zoning.  The statute requires cities and villages to apply the county shoreland 
provisions in effect at the time of annexation to areas annexed after May 7, 1982 and areas incorporated 
since April 30, 1984.   
While a clarification was added for rule applicability in annexed and incorporated areas after specific dates, 
it is beyond the scope of the Department’s authority to require local governments to adopt shoreland zoning 
in areas not required by the legislature. 

 
 

Shoreland-wetland zoning districts 
 

Purpose of section: Ensures that counties designate all shorelands in the county identified as wetlands on 
the Wisconsin wetland inventory maps or Wisconsin wetland inventory map amendments as “shoreland-
wetland zoning districts”. 
 
Current Provision: Includes provisions for the adoption of shoreland wetland maps, permitted and 
prohibited uses, along with re-zoning criteria and processes. 
  
Proposed Rule: Deletes the provisions for the adoption of the shoreland wetland maps and includes the 
remainder of the original language with a noted change to the standard for re-zoning shoreland wetlands.  
The proposed change states “…there is a practicable alternative or if…”  There are also modern 
terminological drafting changes that refer to the correct offices.  
 
Public Comment:  

• Several comments were received with respect to the proposed change in the standards for re-
zoning questioning the need for the change.   

• Comments were also made requesting an opportunity to challenge the Wisconsin wetland 
maps. 

 
Response: 
Revert to existing language, removing the reference to a “practicable alternative,” changing proposed s. NR 
115.07(5)(d) to read: 
 (d) In order to ensure that the shoreland protection objectives found in s. 281.31, Stats., will be 
accomplished by the county shoreland-wetland zoning ordinance, a county may not rezone a shoreland-
wetland zoning district, or portion thereof, if there is a practicable alternative or if the proposed rezoning 
may result in a significant adverse impact upon any of the following: 
 
This proposed change is an attempt to fully align this rule with the state and federal wetland standards.  As 
the change would in some instances potentially require additional analysis at the local level, the change will 
not be made.  
 
Instead of the change above, we will add a note at the end of the section that states: “Note: State and federal 
permits may be required prior to altering a shoreland wetland.”   
 
Language is also edited to reflect the modern process of digitizing shoreland-wetland inventory maps and 
the associated changes to the county review process for wetland inventory map amendments. Counties will 
have the opportunity to challenge inaccuracies or discrepancies if a narrative accompanies the notice to the 
department explaining the problem areas.    
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Land Division Review  
 
Purpose of section: Provide an administrative mechanism to implement standards that manage density of 
structures to preserve space for infiltrating runoff, for fish and wildlife habitat, and avoiding a 
predominance of artificial features. 
 
Current Provision: Review of 3 or more parcels of 5 acres each within 5 year period for factors including 
conformity to code provisions 
 
Proposed Provision: Must review creation of one or more lots 5 acres or smaller; must comply with lot 
size requirements and consider same factors as in current rule.  
 
Addresses lots divided by streams so that they may exist but requires that one side of stream have 
compliant building location. 
 
Public Comment: 

• Retain current level of review to avoid increased local workload   
• Factors for review beyond scope of shoreland zoning and are vague 
• Should apply to lots created after date of ordinance 
• Applies to lots that do not abut waterways 

 
Response: 
Remove factors for review and leave to county discretion. 
 
Continue to review all lot divisions – If there is no review of one to three lots less than five acres 
substandard lots would continue to be created and sold that may not be able to be developed as desired. 
Local review process can be streamlined – review at this stage saves time later in that it avoids creating lots 
that will require variances or specialized measures in order to build on – with resulting harm to fish and 
wildlife habitat, water quality and natural scenic beauty. 
 
As part of the Department duties, DNR will provide information to landowners and help implement the 
requirement through its ongoing coordination with surveyors and plat review staff. 
 

 
Lot Size 

 
Purpose of section: Provide a minimum amount of area to preserve space for infiltrating runoff, for fish 
and wildlife habitat, and some natural scenic features. 
 
Current Provision: 20,000 square feet unsewered; 10,000 square feet sewered 
 
Proposed Provision: 20,000 square feet and 100 feet wide at OHWM and setback for all newly created 
lots. 
 
Public Comments: 

• Requiring minimum lot width at OHWM and setback line precludes development of many 
irregular lots – use only lot width at OHWM 

• Don’t increase lot size as density is good – more infrastructure, unaffordable waterfront 
• Increase lot size – Increase lot size and width to meet habitat and natural scenic beauty 

objective 
• Require combining of substandard lots in common ownership 

 
Response:  
Ten-thousand square foot lots simply cannot accommodate the typical home size along with typical 
accessory structures and surfaces that commenters say are needed or desired while meeting all the 
dimensional shoreland zoning requirements. A reduction allowance for sewered lots has been eliminated 
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because having a sewer-connection does not remedy the impacts to fish and wildlife habitat and natural 
scenic beauty. Increased lot size standard of 20,000 square feet for new lots will be retained. 
 
The lot width measurement has been changed to allow the 100-foot width to be an average computed using 
three width measurements— 1) at the OHWM, 2) at the setback and 3) one other location of the owners’ 
choosing on the lot within 300 feet of the OHWM.  
 
The final draft of NR 115, allows planned unit developments to have increased densities on non riparian 
lots as long as standards for water quality, habitat and natural scenic beauty are met for the entire 
development by requiring larger buffers and setbacks for riparian lots. Counties must develop their own 
minimum lot size and density requirements for multi-family residential structures, mobile home parks and 
campgrounds as part of their shoreland ordinance.  
 
Combination of substandard lots in common ownership will not be required; however, standards are now 
included that address how adjacent commonly owned lots smaller than the revised lot size requirements 
may retain their substandard status. 
 
 

Minimum Setbacks 
 
Purpose of section: Provide a minimum space between the water and structures for infiltrating runoff, for 
fish and wildlife habitat, and for some natural scenic features. 
 
Current Provision: 75 foot minimum setback for structures; small number of exempted structures (piers, 
boat hoists, boathouses, open sided structures); allows setback averaging. 
 
Proposed Provision: 75 foot minimum setback for structures; expanded exemptions for water-related 
purposes (fishing rafts, satellite dishes/antennas, utilities, flagpoles, water quality and habitat restoration 
structures). New setback reduction process allows properties with no compliant location due to a unique 
property feature to reduce setback to allow a 30’ building envelope. Reduced setback cannot be smaller 
than 50’. Impervious surface and mitigation standards automatically apply because building will be closer 
than 75’. Setback averaging no longer allowed. 
 
Public Comment: 

• Support for long-standing, well-understood 75 foot setback. 
• Issue with method of measuring setback: (1) call for allowing measurement to extend to the 

foundation w/exceptions rather than the overhang/eaves, but allowing counties to be more restrictive; 
(2) concern about influence of a wetland boundary pushing setback further back   

• Boathouse issues: Whether new boathouses should be allowed in the buffer; if so, comments 
supporting 250 square foot size and other stating not big enough. Concern boathouse issue too big to 
include in this revision and that should be removed and addressed through separate legislation 

• New setback reduction process: Apply to existing structures proposing substantial changes and apply 
to commercial as well as residential. Concern that definition of “unique property features” uncertain. 
Call for more data on impacts on ability to build on lots. Support for clear, limited setback reduction 
circumstances  

• Concern that setback be considered in land division review to avoid creating lots w/o legal building 
locations. 

• Concern expressed that existing setback averaging process will be compromised or discontinued.  
And conversely, support for its elimination 

• Concern that broad “structure” definition will lead to setback requirements being imposed on 
recreational equipment 

• Clarify which “best management practices” employed for exempted utilities w/in the setback 
• Concern that “exempted structures” too broad 
• Concern that DNR-County OHWM location discrepancy resolution process is included in the code 
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• Call to differentiate between urban and rural setbacks: Concern that a 75 foot urban setback will 
counter planning efforts to control sprawl through increasing density.  

 
Response:  
No major changes. The comments convey a wide range of perspectives and recommendations. The 
proposal maintains a balance between protection and development.  While the concept of different setbacks 
for different waterways is attractive, a general reduction of the setback below 75 feet is inconsistent with 
scientific data questioning whether water quality remedies can be engineered in small spaces and there is 
no substitute is available for the waterfront space required for survival of shoreland wildlife species. 
 
 

Height Requirements 
 
Purpose of section: To address the wildlife habitat and natural scenic beauty mandate of NR115 this new 
standard limits the height of new residential development within 300’ of the OHWM and encourages height 
caps to achieve natural scenic beauty and habitat objectives for commercial, agricultural and industrial uses 
where those are allowed by general zoning in the shoreland zone. 
 
Current Provision: None 
 
Proposed Provision: “To protect and preserve the wildlife habitat and natural scenic beauty of lake and 
riverine environments, after the effective date of this rule [revisor insert date], a county may not permit the 
construction or placement of a structure on a lot within 300 feet of the ordinary high-water mark of a lake 
or stream unless the structure height does not exceed 35 feet.  A county may create specific standards for 
height that apply to zoning districts for commercial, agricultural or industrial development within the 
shoreland zone provided those standards are incorporated into the county’s shoreland zoning ordinance.”   
 
Public Comment: 

• Opposition to state defined height limit: Natural beauty should be county defined; Addressed case-
by-case; Apply only to pristine waters not to urban and rural development; Limits size of waterfront 
home, thus its value 

• Limit height to 26’ (two stories) 
• No exception for commercial, agricultural, industrial, or multi-family/condominiums (exempt silos, 

farm buildings, smokestacks) 
• Concern about point or vantage point from which 35’ would be measured  
• Would like this to include cellular towers 
• Would like religious buildings (i.e. steeples) to be excluded 
• Concern that counties won’t have resources to enforce 

 
Response: 
To address issue with church steeple height or other objects attached to the roof, change language to 
“unless the highest point of the roof pitch does not exceed 35 feet.”  How counties measure the 35-foot 
structure height limit is left to county discretion. In addition, the height limits for planned development 
districts, commercial, agricultural and industrial permitted uses shall be created by counties and written into 
their ordinances if such uses are allowed in the shoreland zone. 
 
It is likely that urban waterfront development in unincorporated areas will be either commercial or mixed-
use. The counties are being given the flexibility to define limits for non-residential districts. Condo 
development typically occurs in residential districts, thus in the 300’ shoreland zone condos would be 
limited in height. Not defining a vantage point from which to measure height will allow counties with 
exiting height limits to maintain their measurement methods.  

 
 

Shoreland Vegetation and Buffers  
 
Purpose of section: This provision addresses the three major goals of shoreland management - water 
quality, fish and wildlife habitat and natural scenic beauty.  The vegetation section has been updated to 
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remove uncertainty and ensure protection of Wisconsin’s waterways by controlling erosion and 
sedimentation and preserving the natural scenic qualities which provide vital habitat for shoreland wildlife.   
 
Current Provision: Cutting of trees and shrubbery is regulated to protect natural beauty, control erosion 
and reduce the flow of effluents, sediments and nutrients from the shoreland area. 

1. In the strip of land 35 feet wide inland from the ordinary high-water mark, no more 
than 30 feet in any 100 feet shall be clear-cut. 

2. In shoreland areas more than 35 feet inland, trees and shrub cutting shall be governed by 
consideration of the effect on water quality and consideration of sound forestry practices and soil 
conservation practices. 

3. The tree and shrubbery cutting regulations required by this paragraph shall not apply to the 
removal of dead, diseased or dying trees or shrubbery. 
 
Proposed Provision:  
Primary buffer – Property owners shall preserve or establish, and maintain a buffer of native shoreland 
vegetation in the area that extends 35 feet inland from the ordinary high-water mark under the following 
circumstances: 

1. When a new principal structure is constructed 
2. When required under NR 115. 21 (mitigation) 
3. When required by a county’s ordinance 

 
Secondary buffer – As a general requirement everywhere, property owners shall preserve or establish, and 
maintain, a secondary buffer of native or nonnative, non invasive, ground layer vegetation, and including 
from the primary buffer to the structural setback for the same conditions as the primary buffer.  
 
Viewing and access corridor – 40 ft or 30% (whichever is less) for the first 200 feet of frontage or   200 ft 
or 20% (whichever is less) for greater than 200 feet of frontage. 
 
Exemptions – Specific exemptions are created for agricultural practices and farm drainage ditches, Forest 
management activities, natural areas management activities; dam, levee, utility and roadway maintenance 
and temporary access.     
 
Public Comment:  

• Opposed to mandatory vegetation buffer requirements for all new principal structures.   
• Opposed to the reduction in access size for lots less than 100 feet of frontage.  
• Tall grasses may increase health and safety risks. 
• Conflict in Department regulations NR 115 requiring buffers and DNR forestry requiring clearing 

around structures for fire safety.  
• 35 foot buffer is inadequate, support 50 foot buffer.  
• Proposed rule should not preclude additional cutting if done in accordance with an approved forest 

management or shoreline vegetation management plan.   
• There should be an emphasis on maintaining the 35-foot primary buffer with natural vegetation.  
• The requirement for buffers provides excellent habitat, water quality protection and ensures 

improved waterfront aesthetics.   
• This is one of the most important aspects of NR 115, and yet, the importance of vegetated buffers for 

stormwater infiltration, habitat and natural scenic beauty is assumed, but not described anywhere in 
the new code.  Sections 1 (a) and (b) should be combined under an intent section and instead of 
referring to “sound forestry and soil conservation practices,” require compliance with BMPs for 
shoreland areas established by the DNR Forestry Division.   

• Support the 35 foot primary buffer to protect habitat, however, stronger reference to habitat is needed 
and more intent/purpose/direction language on vegetation management. 

• Vegetation removal and management should be combined applying the same performance standards 
to both.    

 
Response: 
Remove automatic requirement to re-establish a primary shoreland buffer when a new principal structure is 
being constructed, but it will be one option if mitigation is required. However, the buffer rules will still 
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require the preservation and maintenance of intact buffers on newly created lots. The goal is to not lose 
additional existing shoreland buffers and the hope is to gain more shoreland buffers through volunteer 
restorations or through mitigations.    
 
In this draft, the department proposes to combine the vegetation management section (1)(b) with the 
removal section (2)(d) and create one section under (1)(b) entitled “vegetation management.”  In addition, 
the section (1)(a) will be combined with the general section in (1) moving the title “vegetation removal 
criteria” to the beginning of this section. 
 
The 35 foot primary buffer size will be maintained because smaller buffers don’t offer adequate protection 
for water quality, wildlife habitat and natural scenic beauty. 
    
Riparian vegetation is the most critical ingredient of lake and river habitat.  Although researchers have 
estimated that animal habitat can be affected up to 1,500 feet away from human activities and structures, it 
may be possible to limit the impact of these disturbances by preserving and restoring shoreland vegetation. 
Ninety-percent of rare species depend on the shoreland zone for all or part of their life cycle.  Riparian 
habitat cannot be replaced anywhere other than at the lake or stream edge. 
 
 

Impervious Surfaces 
 

Purpose of section: Provide a minimum amount of area to preserve space for infiltrating runoff, for fish 
and wildlife habitat, and avoid complete predominance of artificial features. 
 
Current Provision: Current rule contains no impervious surface provisions 
 
Proposed Provision: For new development, if 10% of the area within 300 feet of the OHWM is covered 
by impervious surfaces mitigation is triggered; no more than 20% coverage is allowed. Existing 
development may have up to 15% impervious surface coverage before triggering mitigation and also may 
not have more than 20% coverage. No expansions are permitted in primary buffer or closer to the water if 
setback not met. Unlimited maintenance and repair is allowed without conditions. 
 
Public Comment:  

• Allow expansion of impervious surface in primary buffer in exchange for mitigation - 
prohibiting of expansion of impervious surface in primary buffer limits usability of home and 
value 

• Impervious surface limits too restrictive 
• Eliminate or modify impervious surface thresholds 

  - Unclear what surfaces are included 
  - Don’t include public or private streets 

- Clarify that trigger and cap have an effect only when expanding – not automatic on 
exceedance 

  - Total too small 
  - Use other ways to manage runoff 

• Keep impervious surface limits: 
- Caps already exceed scientifically determined threshold of ecological effect 
- 20% cap should be absolute 
- Apply caps to entire shoreland zone 

• Allow counties the option of keeping the 50% rule 
 
Response:  
The Impervious surface section has been reorganized for better ease of interpretation. The section maintains 
that simply exceeding impervious surface standards does not create an automatic requirement for 
immediate action; a change to the property must first be proposed.  
 
Unlimited maintenance and repair will still be allowed without mitigation. Mitigation is required for 
replacement of structures where caps are exceeded.  
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In the final proposal, expansions to structures that are partially within the secondary buffer are allowed as 
long as the expansion to the existing structure is wholly beyond the setback.  Absolutely no expansions are 
permitted in the primary buffer.   
 
Negative impacts to aquatic ecosystems are documented at 8% impervious surface coverage.  To stay as 
close to the science as possible, the threshold for both existing and new development will be 10% total 
impervious cover of the lot within 300 feet of the ordinary high water mark. Any additions to impervious 
surface cover up to 20% must be accompanied by mitigation. To expand beyond 20%, a relief valve has 
been added in the form of the “Excess Impervious surface authorization” provision. For properties that 
meet the minimum setback, this provision enables the 20% cap to be exceeded up to a maximum of 30% as 
long as specific requirements are met. Variances may still provide minimum relief.  Public streets remain 
included in impervious surface calculations because they contribute to impact; shared surfaces are divided 
so that they do not unduly restrict a single property. 

 
 

Mitigation 
 

Purpose of section: Mitigation is used to allow more development flexibility while continuing to achieve 
statutory objectives. 
 
Current Provision: There is no mitigation in the current administrative code. Variances are the only relief 
mechanism. Mitigation is statutorily required in for gazebos and similar 200 square foot structures less than 
75 feet from the water [s. 59.692(1)(v)]. 
 
Proposed Provision: The proposal provides choices among mitigation measures when dimensional 
standards are exceeded.  The mitigation standards are performance based and in proportion to the amount 
by which the dimensional standard is exceeded. 
 
Public Comment:  
General support for the concept of mitigation with several concerns: 

• Uncertainty of what will be required to meet the standards. 
• A restored or protected shoreland buffer should meet the entire mitigation requirement. 
• Structural expansions should not trigger mitigation. 
• Expense of possible mitigation practices. 
• Mitigation should be required for all projects that exceed dimensional standards 

 
Response:  
The Mitigation section intent is now clearly stated to be used “when a person or property owner proposes 
construction, reconstruction, expansion, replacement, or relocation of a structure or impervious surface” 
which will exceed specific thresholds.  “Expansion” has been redefined to mean to make “larger in any 
direction”.  
 
The entire section has been reorganized, making it clearer that meeting the performance standards for water 
quality and fish and wildlife habitat are sufficient to meet the natural scenic beauty performance standard.  
 
Also, the section has been clarified so that counties understand they can simply adopt the requirement of a 
full primary buffer restoration into their ordinances for a mitigation system because a naturally vegetated 
functioning primary buffer will meet the goals of the performance standards. 
 
Technical standards have been added referencing the computer program made available by the Department 
that will help counties conclude whether mitigation measures meet the code-required performance 
standards. Counties must choose to adopt the computer program, full buffer restorations, or a county-
specific mitigation system to implement these performance standards.  
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Specific mitigation practices are not prescribed because at least 17 counties have mitigation systems in 
place today and it is the intent of this proposal to allow those systems to remain in place with minor 
modifications in some cases and no changes in others. 
 
If counties decide to develop their own mitigation system, they have the authority to simplify their system 
by requiring a single or limited number of mitigation measures.  Fewer mitigation options give certainty but 
limit flexibility. Many available mitigation measures are low or no cost.  Property owners can control costs 
through their choices about whether and how much to exceed dimensional standards and choices among 
mitigation measures.   
 
In the absence of a mitigation system, the result of unlimited modification of the shoreland zone are 
increased public costs for treatment of nuisance levels of algae and aquatic plants, lake and stream 
restorations and reduced local revenues from visitors and lower property values.  
 
 

Land disturbing construction activities 
 

Purpose of section: Reduce sediment, nutrient and stormwater runoff impacts from construction 
immediately adjacent to lakes and streams 
 
Current Provision: “Filling, grading, lagooning, dredging, ditching, and excavating may be permitted 
only in accordance with the provisions of sub. (2), the requirements of ch. 30, Stats., and other state and 
federal laws where applicable, and only done in a manner designed to minimize erosion, sedimentation, and 
impairment of fish and wildlife habitat.”  
 
Proposed Provision: Counties must establish a permit system to control erosion and sedimentation.  
Counties may choose to exempt projects with state permits under ch. 30 or NR 216.  Counties may act as 
agent of DNR, using county permit to simultaneously grant state approval if MOA (memorandum of 
agreement) developed and approved. 
 
Public Comment: 

• General support for regulation: water quality protection; enables addressing of regional land 
differences (soils, slopes) 

• Standard should include minimum (threshold) area, slope or other standards for land disturbing 
activities that require county permits and a standard for determining compliance (set performance 
standard similar to NR 151). 

• Include language to enable counties to issue permits for those less than the minimum threshold 
mentioned above 

• Counties should not be responsible for issuing separate permits (i.e. duplicative erosion control 
permit) for land disturbance. Suggest one comprehensive zoning permit for structure construction 
that includes erosion control. Exempt those subject to UDC permitting. 

• Beyond ch. 30 and NR 216, counties should not be able to exempt under this standard  
• Don’t allow counties to exempt grading 

 
Response:  
Entire section removed from the code. The goals of the section are met by the Land division review section. 
 
 

Adoption of administrative and enforcement provisions 
 
Purpose of section: Establish requirement for base level of operations and procedures essential to ensure 
meeting of minimum statewide standards to protect habitat, water quality and natural scenic beauty for 
users.  Current rule includes many specific administrative requirements because it was adopted when many 
Wisconsin counties had no zoning provisions and general zoning law was not as well developed as it is 
today. 
 
Current Provision: Current rule requires a variety of procedural and administrative measures. 
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Proposed Provision: No change from current rule 
 
Public Comment:  
Inspection, permit requirement and other administrative requirements increase workload for local 
governments. 
 
Response: 
The following changes have been made to provide local flexibility. Timing changed from “regular” to 
“periodic” required inspections of permitted work in progress. Counties shall now include a plan for 
ensuring that landowners in unincorporated areas are informed of shoreland zoning requirements, but 
without specifications for how to coordinate the plan.  
 
A variety of recording methods are allowed to provide additional flexibility for how counties keep records 
of board of adjustment and planning and zoning committee proceedings. The procedure to be followed for 
allowing disabled persons to take actions otherwise prohibited allowing equitable access to property has 
been clarified. The requirement that site diagrams be submitted with permit applications has been removed. 
 
 

Department Duties 
 

Purpose of section: The section describes tasks required of the department in order to set and maintain 
minimum statewide standards and to assist local governments in effective administration of ordinances. 
 
Current Provision: The rule requires a handful of basic tasks. 
 
Proposed Provision: The proposed rule requires additional specific activities, including a model ordinance 
and mitigation design tool, in addition to existing required Department activities.   
 
Public Comment: No comments. 
 
Recommendation: 
No changes based on comments. One provision was added requiring the Department to evaluate the 
effectiveness of the NR 115 revision—new provisions—in upholding the statutory goals of the program 
and submit a report to the Natural Resources Board ten (10) years after the effective date of the code. Note 
that in addition to duties specified by rule, the Department: 

 Contracts annually with the UW-Extension’s Center for Land Use Education for services to 
local zoning programs including training and handbooks, and 

 Assigns specific statewide and regional staff to work closely with zoning offices and the 
Wisconsin County Code Administrators and similar groups to provide technical assistance 
and oversight under the current code, investing an average of $268,551 and more than 15,000 
hours of staff time annually on shoreland zoning.  

 
 

Cost of county administration 
 
Purpose of section: Not a section of the code. There were a number of miscellaneous comments 
concerning the potential cost counties might incur implementing and enforcing the proposed code.  
 
Current Provision: No language in the current rule on this issue. 
 
Proposed Provision: No language proposed. 
 
Public Comment:  

• Counties do not have staff and funding required for adopting and administering new rule 
requirements.   

• Oppose adoption until state funds are provided.  
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Response:  
With the exception of Milwaukee and Menomonee Counties, all counties currently administer shoreland 
ordinances. Ordinance development and adoption are eligible for DNR Lake and River grants of $10,000 to 
$50,000 available on an annual basis.  In the past, many counties have taken advantage of available grants 
to revise ordinances and improve administrative practices.   
 
By rule the Department cannot provide or require funding or specific commitments of funds. However, the 
Department may be able to set priorities for its existing grant programs (see above) to fund ordinance 
adoption during the two-year adoption period and develop model grant proposals for ordinance adoption. 
Another possibility is for the Department to help develop and support legislative change to allow pass-
through of state fees when local governments administer state requirements.  And, whenever budget 
conditions allow, the Department might be able to support appropriate state investment in local shoreland 
zoning activities. 
 
Additionally, the changes to the Administrative and enforcement provisions create more flexibility and may 
reduce county costs—less strict inspection schedule, county determined unincorporated areas-outreach 
plan, various methods for recording proceedings and removal of permit application site diagram review 
requirement.  Some of the Department duties reduce local costs, such as providing a model ordinance, 
availability of the mitigation computer program and initial and ongoing training for local governments. 
 
 

Property rights and property values 
 
Current Provision:  Current rule caps modification of and structural repairs to nonconforming uses, which 
greatly constrains what owners can do on their shoreland properties. Although no section in the code 
explicitly deals with these issues, there were a number of miscellaneous comments claiming the revised 
rules will constitute a violation of private property rights and will constrain property values.  
 
Proposed Provision:  The proposed rule helps maintain property values by allowing much more 
maintenance, expansion and modification than the current rules. Greater flexibility is given to property 
owners, although there are constraints that require owners to make decisions about how extensively they 
will develop their shoreland property. 
 
Public Comment:   

• Property rights are given up through ordinance controlled building sites  
• Property values will go down if constraints are placed on building 

 
Response:  
No change to provisions. Studies show that property values do not decrease in response to zoning 
ordinances, but rather in many cases actually increase under more restrictive zoning provisions. Searches 
revealed no data showing that property values have decreased as a result of the adoption of zoning 
standards.   
 
Data from Wisconsin and across the nation demonstrate that water quality, fish and wildlife, and natural 
scenic beauty have a quantifiable positive effect on property values and recreation-based economic sectors: 

• Shoreline frontage values in Vilas and Oneida counties increased an average of 7% to 12% 
when towns had zoning requirements with a minimum 200 feet of water frontage for lots, 
according to a University of Wisconsin study based on data collected on 892 vacant lakefront 
properties from 1986-1995.  The study indicated that the zoning requirement, by preserving 
clean water, natural scenic beauty and peace and quiet, generated an economic gain that more 
than offset the economic loss resulting from the constraints on development.  

 
• Housing prices were 32% higher if they were located next to a greenbelt buffer in Colorado.  

Nationally, buffers were thought to have a positive or neutral impact on adjacent property 
values in 32 of 39 communities surveyed. 
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• A California study found homes near stream restoration projects had a 3% to 13% higher 
property value than similar homes along un-restored streams.  Most of the perceived value of 
the restored stream was due to the enhanced buffer, habitat, and recreation afforded by the 
restoration. 

 

• The loss of property value due to lake water clarity declining below the regional average was 
estimated to be $256 to $512 million for 191 Maine lakes, a University of Maine study 
showed. The same study was used to determine potential future tax losses in one Maine 
Township where 60% of the 211 million property tax valuation is from lakefront property. A 
3-foot decline in average minimum water clarity would cause a loss of $10.5 million, roughly 
5% in total property value. 

 

Local and state economies are affected by water quality, fish and wildlife and natural scenic beauty, as 
demonstrated by studies in Wisconsin and elsewhere.  The following data show that the presence of water 
resources of good quality contribute positively to local economic activity: 

• Scenic beauty and relaxation were the top reasons tourists gave for visiting Wisconsin and 
spending $11.4 billion in the state in 2001.  Tourism supported 380,000 full-time jobs and 
generated nearly $1.8 billion in revenues for state and local governments. 

 
• Without state and local revenues yielded from travel expenditures, each household would 

have to pay an additional $932 in taxes to maintain existing services. 
 
• Each year more than 1.5 million anglers spend 17 million days fishing in Wisconsin. They 

spend $1.1 billion directly on fishing related expenses which generates more than $2.1 billion 
in economic activity. 

 
• Sport-fishing supports 30,000 jobs and generates more than $75 million in tax revenues for 

the state for use on critical services like education and health care. 
 
• 400 Wisconsin business executives surveyed in 2000 gave Wisconsin its highest rankings 

relative to other states for its quality of life, government services, and loyalty to area.  
Availability and quality of water were the highest ranked quality of life topics. 

 
Searching revealed no data showing that tax revenues or jobs are negatively affected by zoning limitations.   
 
Private property rights are fundamental to American society and are recognized in the proposed rule (e.g., 
provisions increasing flexibility for continued use of existing buildings and substandard lots; proposed 
standards do not strictly adhere to scientific thresholds for water quality or habitat impacts).  Socially and 
legally, the right to use property is not so absolute that it allows the right to harm others (Just v. Marinette, 
1972).   With the importance of water resources to Wisconsin’s economy and culture, the state’s 
Constitution, legislative, judicial and administrative systems treat lakes and streams as if they are owned by 
all, seeks to maximize the benefits for all (Hixon v. PSC). 

 
 

Cost to Property Owner 
 
Current Provision: No language in the current rule on this issue. 
 
Proposed Provision: No language proposed. 
 
Public Comment: 
Concern expressed that code compliance will increase costs for property owners to develop or improve 
their waterfront properties.  
 
Response:  
No changes made to the proposed code. The revision, while it offers more flexibility than current law, will 
result in waterfront property owners having to make calculated decisions when considering improving or 
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making changes on their lots. Therefore, costs will differ for each property owner based on their individual 
goals for their property and adjacent water body. In most cases, costs will not change from the cost of 
implementing the current code; permits will still be part of the equation and there are a variety of decisions 
one can make to vary costs.  
 
Property owners may incur costs to mitigate, but only when they choose to modify buildings or surfaces in 
ways that exceed dimensional standards.  The proposed rule provides choices among mitigation practices 
ranging from zero cost, do-it-yourself measures to moderate cost landscaping.  Rain gardens, a common 
mitigation measure for single-family residential lots cost between $3.00 to $5.00 per square foot if using 
purchased plants and volunteer labor and $10.00 to $12.00 per square foot if completed by a landscaper 
according to the publication Rain Gardens-A How to Manual for Homeowners (publication WT-776 2003, 
UW-Extension and Wisconsin).   
 
In some cases, mitigation measures may save money for property owners.  Corporate landowners can save 
between $270 to $640 per acre in annual mowing and maintenance costs when they keep open lands as a 
natural buffer instead of replacing it with turf.   No engineering or other professional measurement, 
calculation or drawing is required to select or design mitigation measures, unless a property owner chooses 
to retain professional services.  The Department has provided a computer-based mitigation design tool to 
provide specifications and instructions for mitigation measures for counties that do not already have them 
or choose to develop their own.  The tool requires that a property owner supply information about their lot 
(size, soil type, slope), impervious areas (how many, size, distance from water), and vegetation (ground 
cover, tree canopy) to receive alternative mitigation measures and instructions. 
 
On a societal level, the revised shoreland zoning provisions may decrease costs in the form of fewer public 
infrastructure extensions to waterfront properties (since there is no longer an incentive for sewered lots) and 
reductions in lake and river restoration costs. Both are costs that are often passed off to property owners via 
taxes. 
 
 

General Support 
 
Public Comment:  

• Widespread support in 2005 (rule comments in favor 38,185, opposed 11,369, neutral 1104)  
• Substantial support in 2007 (rule comments in favor 1438, too permissive 918, support and 

opposed parts 383, neutral 111) 
• Current rule is out-of-date  
• Proposed rule is a substantial improvement 
• Rule not protective enough 
• Adhere to scientific parameters  
• Regulations necessary to prevent pollution, to protect wildlife habitat and ground water  
• Revisions follow proactive counties  
• Provides platform and opportunities for partnerships. 

 
Response:  
Substantive comments on specific provisions not offered here, thus rule will be promulgated with the 
modifications discussed in the specific rule sections above. In 2005, three times as many comments 
indicated support over dissent or neutrality.  Fewer comments were submitted in support of the 2007 
revisions, with fewer total comments overall: approximately 50,000 in 2005 and 8900 in 2007. Wisconsin 
statutes require the Department to set minimum statewide standards to protect water quality, fish and 
wildlife habitat and natural scenic beauty (s. 281.35, Wis. Stats.).  While some supporters prefer more 
restrictive standards or explicit adherence to scientifically derived parameters (e.g., impervious surface 
cover limits of 8%), the rule follows the scientific direction while, as a matter of equity, recognizing and 
not seeking to reverse the current amount of development along Wisconsin’s lakes and streams. 
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General Opposition 
 
Public Comment:  

• Not protective enough 
• Greater opposition to revision than support (rule comments opposed 5923, support and opposed parts 

383, in favor 1438, too permissive 918, neutral 111) 
• Oppose wrapping currently unregulated items into code: camping trailers, fences, patios, retaining 

walls, driveways, sidewalks [NOTE: These structures— camping trailers, fences, patios, retaining 
walls, driveways, sidewalks— actually are currently regulated.] 

• Concern regarding nature of the data/scientific literature: improved water quality claims and whether 
studies cited are peer reviewed, controlled, published, verified 

• Perception of inconsistencies between what is required of small time shoreland owners and the “more 
powerful”, such as airports, wealthy shoreland owners, certain DNR/government programs, other 
land-uses beyond shoreland in watershed 

• Concern that this perceived one-size-fits-all-approach won’t work statewide 
• Too complex 

 
Response:  
Substantive comments on specific provisions not offered here, thus rule will be promulgated with the 
modifications discussed in the specific rule sections above.  Commenters opposed the revision claiming it 
does not offer enough shoreline protection, while others oppose its restrictiveness.   Some oppose the 
concept of regulating shoreland development altogether.  However, the department has a statutory 
requirement to set minimum statewide shoreland zoning standards that meet standards set by the 
legislature.  Modern, sustainability-focused landscape practices would better meet the statutory objectives 
while providing additional landowner flexibility and so the Department has an affirmative duty to complete 
the updating and revision of this rule. 
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EA ATTACHMENT 2 
 

NR 115 2005 PUBLIC HEARING COMMENT SUMMARY 
 

This document is a summary of the approximately 50,658 comments from nearly 12,000 individuals which 
were received during the public comment period in the summer of 2005.  This summary does not contain 
each individual comment received.  For a copy of the complete comment database please contact Toni 
Herkert at toni.herkert@wisconsin.gor of (608) 266-0161. 
 
DEFINITIONS AND APPLICABILITY 
 

1. Structure - 300 comments requesting changes in the definition.  Too broad, overly encompassing 
and confusing.  

2. Ordinary maintenance and repair – 73 comments requesting clarification in definition 
3. Structural repair – 72 comments requesting clarification in definition 
4. Shoreland wetland zoning – 22 comments indicate wetland definition is confusing and request 

clarification on permitted uses – can they only be allowed with a permit? 
5. Native vegetation – 8 comments requested a definition for native vegetation 
6. Back lot – 8 comments requested a definition for back lot 
7. Access lot – 8 comments requested a definition of access lot or keyhole development 
8. Campgrounds – 16 comments stating the definition of campsite, non-permanent, camping unit and 

residence need clarification.  In addition, expansion principles and lot sizes are not appropriate. 
9. Additional definitions requested include: basal area, boathouse, parcel, common ownership, 

substandard lot, applicable standards, unstable or steep conditions, administrative permit, 
accessory uses, out lot, best management practices and ground layer vegetation. 

10. Comments suggested modifications to the following definitions: mobile home park, gravel, natural 
areas management activity, residence, mitigation, shoreland zone, impervious surface, open fence, 
replacement, vegetative buffer, lot, shoreland frontage and land disturbing activities (should be 
consistent with NR 151) 

 
SETBACKS  
 
11 Specific Opposition Issues 
 

1. Measuring setbacks - NR 115.13(1)(b) – 159 comments indicated the retroactive effective date 
will cause problems and may make a number of structures nonconforming 

2. Permit required - NR 115.13(2) – 154 comments indicated this provision will require property 
owners to obtain another permit, pay another fee and could prolong the development approval 
process 

3. One stairway per 100 feet of frontage - NR 115.13(4)(b) 154 comments indicated that this should 
only apply to new lots and that replacing walkways in order to reduce stormwater runoff could be 
very expensive  

4. Signs and flagpoles - NR115.13(4)(c) – 586 comments opposed to this provision is unnecessary 
and difficult to enforce 

5. Significant on-going erosion – NR 15.13(4)(f) - 153 comments opposed to demonstrating on-
going erosion for erosion control structures 

6. Steps and landings – NR 115.13(4)(n) – 562 comments indicating size limitations are a clear 
safety issue 

7. Boathouses meeting 75 foot setback – 221 comments indicated this provision would be 
problematic 

8. Accessory structure regulation – 212 comments indicated regulation too strict 
9. Prohibiting storage of a boat or ice shanty within 75 feet – 218 comments indicated regulation too 

strict 
10. Definition of OHWM for Lake Michigan and Lake Superior – 43 comments indicated that the 

current definition is not appropriate to measure setbacks on the Great Lakes 
11. Setback averaging – 422 comments requested modifications to this provision ranging from 

allowing averaging for a garage and vacant lots to be utilized in the averaging calculation  

mailto:toni.herkert@wisconsin.gor
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2 Specific Issues of Support 
 

1. Greater setback – 20 comments indicated a need to work towards the 75 foot setback and no less 
and setbacks suggested of 90 and 100 feet 

2. Wetland setback – 20 comments indicated that a 10 to 75 foot wetland setback or buffer should be 
included in NR 115 

3. Exempted structures – 11 comments regarding the regulation to be too permissive 
4. OHWM and wetland determinations – 4 comments concerned with the regulation potentially 

allowing a structure closer than 75 feet 
 
General Comments: 74 generally opposed each with minimal mention, 12 neutral, 18 specifically support 
and 53 comments support but stated regulation was too permissive 
 
Of special note – out of the 1,227 comments received in the setback section, only 2 comments were 
opposed to the 75 foot setback because it was to restrictive.   
 
LAND DIVISION  
 
2 Specific Opposition Issues 
 

1. Division of land – create or reconfigure language – 154 comments indicated this provision would 
add additional regulatory and oversight burdens to already financially strapped county zoning 
administrations and staff 

2. Substandard lots in common ownership – 158 comments indicated that counties currently have the 
authority to regulate these lots, therefore, the regulation is unnecessary 

 
Additional Comments 
 

1. Reflect standards in section 236.45 Wisconsin Statutes – 4 comments felt consistency with NR 
115 and plat review statute was important 

2. NR 115.09(2) – 4 comments indicate that the use of the word reconfigure in this section is 
confusing 

3. Streams bisecting properties – 3 comments confused by regulation 
 

General Comments: 9 generally opposed, 8 neutral, 4 specifically support and 5 comments support but 
stated regulation was too permissive 

 
LOT SIZE  
 
4 Specific Issues of Support 
 

1. Minimum lot sizes – 9042 comments indicated that lot sizes should be 20,000 square feet with a 
width of 150 feet or more regardless of sewer  

2. Multi-family – 40 comments indicated multi-family development should be required to meet the 
same lot size and density standards as single family development 

3. Access lots – 14 comments indicated that access lots should have the same requirements for size, 
buffers, width, etc as other lots 

4. Keyhole development – 9 comments indicated no keyhole development allowed and 10 comments 
indicated if key holing is allowed, the lots should meet the same requirements as a residential lot 

 
4 Specific Opposition Issues 
 

1. Multi-family – 243 comments indicate the lot sizes for multi-family development are too large and 
will make condo developments prohibitively expensive 

2. Lot widths – 644 comments indicated that the new mechanism for measuring lot widths would 
result in new nonconformities 

3. Back lots – 89 comments indicate that this regulation is unnecessary in this rule 
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4. Access lots (keyhole development) – 89 comments indicate that giving counties this flexibility 
may have a significant adverse impact on the value and usability of lots 

 
Additional Comments 
 

1. Campgrounds – 17 comments indicate more clarity or flexibility is necessary in the lot size section 
for campgrounds 

2. Other lot size suggestions – no less than 40,000 sq. ft., 43,000 sq. ft with 150 ft. of frontage and a 
300 ft. depth, 43,560 sq. ft.,  

3. Minimum lot sizes –8 comments indicate that 7,000 sq. ft. for a single family dwelling is too large 
– other options include 6,000 and 5,000 sq. ft.  

 
General Comments: 43 generally opposed, 15 neutral, 5 specifically support and 35 comments support but 
stated regulation was too permissive 
 
VEGETATIVE BUFFERS 
 
7 Specific Issues of Support 
 

1. Primary buffer – 9015 comments indicated that the primary buffer should be increased to 50 feet 
or more 

2. Primary buffer – 11 comments indicated that the primary buffer should be increased to 75 feet or 
more 

3. Wetland buffer – 9,035 comments indicated that wetland buffer standards should be required in 
NR 115 

4. Vegetation plans – 15 comments indicated strong support for vegetation plans 
5. Lawns – 10 comments indicated that existing lawns should be replace with natural vegetation 

within the primary buffer 
6. Native vegetation – 13 comments indicated that the final rule should require a diversity of native 

vegetation in the primary buffer 
7. Access corridor – 7 comments stated the corridor requirements were too large and fragmented 

habitat.  One access corridor is sufficient regardless of the frontage.    
 
5 Specific Opposition Issues 
 

1. Vegetation plans – 619 comments indicated that this requirement will add increased costs and 
could unreasonably delay the construction process.  Counties do not have the staff or expertise to 
properly review such plans 

2. Multi-unit development plans – 155 comments indicated the new formula will create more 
nonconforming projects and the costs for development and implementation would be significant 
and ongoing 

3. Access Corridor – 162 comments indicated that the size limitations on access corridors is too 
small for smaller lots 

4. Primary buffer – 7 comments specifically objected to establishing vegetation in the primary buffer 
 
Additional Comments 
 

1. Ban on fertilizer – 2 comments indicated a desire to ban the use of any fertilizer within the 75 foot 
setback area 

2. Rivers – 32 comments indicated that rivers should be treated differently than lakes with regards to 
the vegetative buffer requirements.  Buffer requirement is not appropriate for small lots on rivers. 

3. Administration and Enforcement – 7 comments indicated that the vegetative provisions would be 
difficult to administer and enforce due to county staffing and expertise  

4. Flexibility – 6 comments indicated that the counties need more flexibility in this area 
5. Primary buffer – 10 comments indicated that all property owners should be required to maintain or 

replace vegetative buffers and that all properties should have the same buffer requirements 
6. Nuisance – 15 comments indicated that vegetative buffers will increase undesirable species such 

as mosquitoes, snakes and other insects and pests.     
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General Comments – 19 comments are general housekeeping items, 17 generally opposed, 3 neutral and 16 
comments support but stated regulation was too permissive. 
 
IMPERVIOUS SURFACES  
 
3 Specific Issues of Support 
 

1. Limit – 9,041 comments indicated that impervious surfaces should be limited to 20% of the lot 
2. Limit – 19 comments indicated that impervious surfaces should be limited to 10-15% of the lot – 

some said within 200-300 feet of the OHWM 
3. Cap – 10 comments indicated that there should be a cap on the amount of impervious surfaces 

regardless of the type of development 
4. More protective – 7 comments indicated that the regulations are necessary but the section is too 

permissive (did not provide an alternative) 
 
3 Specific Opposition Issues 
 

1. Limit – 385 comments were in opposition to a statewide impervious surface standard and the 
trigger for re-vegetation 

2. Limit – 173 comments indicated that impervious surface limits will place unreasonable limit on 
the size of homes on and near waterfront property 

3. Zero increase – 92 comments indicated that this stormwater runoff standard will cost homeowners 
thousands of dollars 

 
Additional Comments 
 

1. Best management practices – 6 comments supported implementation and maintenance of BMPs 
and cautioned the need for appropriate minimum standards of BMPs to gauge effectiveness 

2. Definitions – 24 comments on the need for greater clarification for definition of impervious 
surface 

3. Runoff – 3 comments indicated that consideration should be made as to whether the surfaces 
contribute to runoff 

4. Small lots – 6 comments indicated that smaller lot sizes and river lots need to be taken into 
consideration  

5. Trigger – 2 comments indicated that the trigger for mitigation should be reduced to 15% 
impervious cover 

6. Primary buffer – 3 comments indicated that no new impervious surfaces should be allowed within 
35 feet 

7. Others: Different slopes should have different standards, regulations should distinguish between 
rater and volume of discharge, concerned about time delays of permits for this section 

 
LAND DISTURBANCES  
 
3 Specific Issues of Support 
 

1. Activities – 11 comments indicated that no land disturbing activities near the water or wetlands 
should never be approved 

2. Plans – 5 comments indicate that the need for erosion control and vegetation plans is strongly 
supported, but would favor firmer restrictions 

3. Slopes – 4 comments indicated that filling and grading activities should be restricted on steep 
slopes 

 
3 Specific Opposition Issues 
 

1. Erosion control and vegetation plans – 153 comments indicated that this provision could be very 
expensive 
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2. Application – 3 comments indicated that this provision should only apply to riparian lots and not 
the entire shoreland zone 

3. Conservation – 4 comments indicated that vegetative buffers, in some cases, can create a 
shoreland unfit for sound conservation practices  

 
Additional Comments 
 

1. Permits and exemptions – 13 comments pertained to requiring too many permits, not exempting 
enough structures or exempting too many structures 

2. Other activities – 4 comments indicated that soil compaction and tree damage are associated with 
land disturbing activities and are not accounted for in this section 

3. Staffing – 3 comments indicated that the staff requirements would be excessive therefore making 
the provision difficult to enforce and monitor erosion control and vegetation plans 

4. Flexibility – one comment offered the suggestion to allow minimal land disturbing activities 
without triggering an erosion control or vegetation plan.  

 
NONCONFORMING  
 
5 Specific Issues of Support 
 

1. Maintenance and Repair – 500 comments indicated that NR 115.21(4)(a)and(b), the allowance of 
ordinary maintenance and repair, is a good change 

2. Replacement – 395 comments indicated that NR 115.21(4)(d), allowing replacement of some 
nonconforming structures, will greatly benefit property owners by protecting investments in their 
homes 

3. Replacement and expansion – 41 comments indicated that NC principal structures should not be 
allowed to be replaced or expanded if there is a legal building site on the lot 

4. 50% rule – 14 comments indicated that counties need more than the 50% rule to regulate proposed 
changes to principal structures 

5. Appendix A – 11 comments indicated that appendix A is problematic because the maximum 
footprints were too large considering people can easily build up to three stories.  There should be a 
1,200 to 1,500 sq. ft. maximum 

 
9 Specific Opposition Issues 
 

1. Boathouses – 222 comments indicated that prohibiting the alteration or replacement of a 
boathouse foundation unless moved to a compliant location is problematic 

2. NC use provision – 154 comments indicated that this prohibition exceeds the DNR’s authority and 
the statutory protections afforded to property owners under the 50% rule 

3. NC accessory structures – 154 comments indicated that the prohibition on structural alteration 
unless mitigation is implemented is more onerous than the current 50% rule 

4. Structural alteration – 154 comments indicated the prohibition on structural alteration for principal 
structures unless mitigation is implemented is more onerous than the current 50% rule 

5. Expansion – 154 comments indicated that the proposed footprint maximums for structures 
between 35 and 75 ft will severely restrict the size of expansions allowed for NC structures 

6. Straddling – 155 comments indicated the need to allow more expansion beyond the 75 foot 
setback 

7. Minimum lot size – 568 comments indicated that the minimum lot size of 7,000 sq. ft. for 
expansion and replacement is both arbitrary and unfair 

8. Campground expansions – 843 comments indicated that only the portion of the campground being 
expanded should have to come into compliance with the revised NR 115. 

9. Camping units – 836 comments indicated that camping units within the shoreland zone should be 
able to be expanded to industry specific sizes essentially replacing and existing unit 

 
Additional Comments 
 

1. Additional provisions – 11 comments indicated that there should be provisions for distinguishing 
between NC uses, structures and substandard lots and standards applicable to each circumstance 



 41 

2. Organization – 8 comments indicated that this section of the code needs to be clearer.  As written 
it is difficult to follow and could be left to interpretation, therefore, making it difficult to enforce 

3. Local control – 6 comments indicated that local government should decide regulations for NC 
structures 

4. Improvement – 4 comments indicated that in relation to NC structures, the revised code is a 
significant improvement over the existing NR 115 provision 

 
Points to Ponder  
 

• Footprint expansion limited to one-time per property, not per owner 
• Could the DNR provide incentives for the removal of nonconforming structures 
• Minimum size to expand should be defined by the minimum principal structure size of the 

zoning district where the structure resides 
• It is better to apply the foundation restriction only to those accessory structures that are buildings 
• The rule is unclear as to whether a landowner can elect to not replace portions of the original 

structure closest to the water to gain additional square footage for expansion 
• Minimum lot size for expansion and replacement should be 6,500 sq. ft. consistent with the 

model ordinance 
 
General Comments: 33 generally opposed, 11 neutral, 11 specifically support and 25 comments support 
but stated regulation was too permissive 

 
MITIGATION   
 
2 Specific Issues of Support 
 

1. Septic system – 171 comments indicated that inspection and upgrading of septic systems is a good 
definitive mitigation standard 

2. Recording – 10 comments indicated that mitigation should be contractual 
 
3 Specific Opposition Issues 
 

1. Mitigation – 257 comments indicated that the requirement is expensive, unfair, too subjective and 
will create uncertainty among property owners 

2. General – 212 comments indicated that the mitigation requirements are too prescriptive and they 
remove local governments’ ability to apply standards appropriate to local conditions 

3. Recording – 7 comments indicated that recoding and monitoring of shoreland buffer restorations 
would be difficult 

 
Additional Comments 
 

1. Technical standards are needed for mitigation and the public needs easy access to them 
2. Counties should be provided with state funding for additional staff needed to implement the new 

rules 
3. The concept of mitigation should be evaluated to see if results are in the publics benefit 
4. Preservation and maintenance is subjective and will cause confusion 
5. Buffer mitigation will never compensate for buffer area reduction and increased development 

density 
6. Erosion control, conservation, safety and health should become the crucial factual determination in 

any mitigating standard 
7. Mitigation should only apply to riparian lots 
8. Specify that the cost of mitigation cannot exceed a specified fraction (5%) of the overall cost of 

the project 
 

General Comments: 16 generally opposed, 5 neutral, 9 specifically support and 6 comments support but 
stated regulation was too permissive 
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EA ATTACHMENT 3 
 

NR 115 FOCUS GROUP MEMBERSHIP 
 

IMPERVIOUS SURFACE FOCUS GROUP 
 Earl Cook – Riparian, Springbook and AC member 
 Roland Tonn – Wisconsin Chapter of the American Planning Association and AC member 
 Nancy Russell – Planning and Zoning Committee, Walworth County and AC Member 
 Tom Larson – Wisconsin Realtors Association and AC member 
 Marc Schultz – Riparian, Onalaska - retired UW Extension and AC member 
 Phil Gaudet – Wisconsin County Code Administrators, Washington County and AC member 
 Jay Verhulst – Taxpayers for Fair Zoning and AC member 
 Paul Kent – Marine Contractors Association and AC member 
 Jerry Deschane – Wisconsin Builder’s Association and AC member 
 Chuck Mitchell – Citizens for Scenic Wisconsin and AC member 
 Bud Styer and Wayne Schultz  – Wisconsin Campground Owner’s Association 
 Ezra Meyer – Wisconsin Association of Lakes, technical specialist 
 Lynn Markham – Land Use Education Center, Steven’s Point 
 Jeremy Balousek, P.E. Dane County Land Conservation Department 
 Kevin Kirsch – Wisconsin Department of Natural Resources, stormwater engineer  
 Paul McGinley - University of Wisconsin – Stevens Point 

 
MITIGATION FOCUS GROUP 

 Elmer Goetsch – Wisconsin Association of Lakes and AC member 
 Karl Kastrosky – Wisconsin County Code Administrators, Bayfield County and AC member 
 John Larson – Applied Ecological Services and AC member 
 Lori Grant – Wisconsin River Alliance and AC member 
 Pam Labine – Wisconsin county code Administrators, Forest County and AC member  
 John Kisiel – Wisconsin Builder’s Association and AC member  
 Lori Severson – Wisconsin Campground Owner’s Association 
 Carroll Schaal – Wisconsin Department of Natural Resources – Lakes Program 
 Steve Greb – USGS 
 Mike Meyer – Wisconsin Department of Natural Resources – Science Services, Research 
 Tom Bernthal – Wisconsin Department of Natural Resources – Wetland Program 

 
IMPLEMENTATION FOCUS GROUP 

 Matthew Stohr, Wisconsin Counties Association  
 Michael Stapleton – Zoning Administrator – Columbia county 
 Rebecca Frisch – Zoning Administrator – Langlade County 
 Daniel Miller – Zoning Administrator – Lincoln County 
 Peter Tarnowski – Zoning Administrator – Manitowoc County 
 Jim Burgener – Zoning Administrator – Marathon County 
 Tom Onofrey – Zoning Administrator – Marquette County 
 Pete Wegner – Zoning Administrator – Oneida County 

 
Note: In addition, each county was sent a preliminary draft of NR 115 at the time the implementation 

focus group was meeting.  All the counties were given 6 weeks to comment on the draft for implementation 
and administrative issues before the 2007 public hearing draft was developed.   

 
 
 
 
 

All NR 115 Advisory Committee members were able to provide input on work group issues, even if they 
did not attend a work group meeting. 
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EA ATTACHMENT 4 
 

NR 115 WORK GROUP MEMBERSHIP 
 
AGRICULTURE WORK GROUP 

 Mr. Keith Foye, Wisconsin Department of Agriculture, Trade and Consumer Protection 
 Mr. Dick Gorden, Farmer 
 Ms. Cindy Jarvis, Wisconsin Farm Bureau Federation 
 Mr. Marty Melchoir, C.F.P., Stream Ecologist, Inter-Fluve, Inc. 
 Mr. William Pielsticker, Trout Unlimited (NR 115 Advisory Committee member) 
 Mr. Richard Stadelman, Wisconsin Towns Association (NR 115 Advisory Committee member) 
 Mr. Paul Zimmerman, Wisconsin Farm Bureau Federation (NR 115 Advisory Committee 

member) 
 
ALTERNATIVE DEVELOPMENT WORK GROUP 

 Mr. Jack Broughton, Bielinski Homes 
 Mr. Mike Dresen, University of Stevens Point, Center for Land Use Education (NR 115 Advisory 

Committee member) 
 Mr. Karl Kastrosky, Bayfield County (NR 115 Advisory Committee member) 
 Mr. John Larson, Applied Ecological Services (NR 115 Advisory Committee member) 
 Mr. William O’Connor, Wisconsin Association of Lakes 
 

FORESTRY/NATURAL LANDS WORK GROUP 
 Mr. Miles Benson, Governor’s Council on Forestry (NR 115 Advisory Committee member) 
 Mr. Al Barden, Wisconsin Woodland Owners Association 
 Mr. Earl Gustafson, Wisconsin Paper Council 
 Ms. Pam Labine, Forest County (NR 115 Advisory Committee member) 
 Ms. Lynn Markham, University of Stevens Point, Center for Land Use Education 
 Ms. Collette Mathews, Wisconsin County Forests Association 
 Mr. Matthew Stohr, Wisconsin Counties Association (NR 115 Advisory Committee member) 
 Mr. Jim Wise, Environmentally Concerned Citizens of Lakeland Areas, Inc. (NR 115 Advisory 

Committee member) 
 Mr. Darrell Zastrow, Director, Bureau of Forest Sciences, Wisconsin Department of Natural 

Resources 
 
RECREATION AREAS WORK GROUP 

 Mr. Earl Cook, Springbrook (NR 115 Advisory Committee member) 
 Mr. Mike Dresen, University of Stevens Point, Center for Land Use Education (NR 115 Advisory 

Committee member) 
 Ms. Kate Fitzgerald, Section Chief, Land Management, Wisconsin Department of Natural 

Resources 
 Mr. Elmer Goetsch, Wisconsin Association of Lakes (NR 115 Advisory Committee member) 
 Ms. Dorothy Pasko, Moose Lake Resort/Sawyer County Resort Owners 

 
URBANIZED WATERS WORK GROUP 

 Mr. Jeff Christensen, Project Coordinator, Radtke Contractors, Inc. 
 Mr. Jerry Deschane, Wisconsin Builders Association (NR 115 Advisory Committee member) 
 Mr. Phillip Gaudet, Washington County (NR 115 Advisory Committee member) 
 Ms. Kathy Moore, Senior Planner, Waukesha County Planning and Zoning Division 
 Cheryl Nenn, Milwaukee River Corridor Director, Friends of Milwaukee's Rivers 
 Mr. Roland Tonn, Wisconsin Chapter of American Planning Association (NR 115 Advisory 

Committee member) 
 
 
All NR 115 Advisory Committee members were able to provide input on work group issues, even if they 
did not attend a work group meeting. 
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EA ATTACHMENT 5 
 

NR 115 ADVISORY COMMITTEE MEMBERSHIP 
 
LOCAL GOVERNMENT REPRESENTATIVES 
Wisconsin County Code Administrators 

 Mr. Phillip Gaudet, Washington County  
 Mr. Karl Kastrosky, Bayfield County 
 Ms. Pam Labine, Forest County 

 
County Planning Zoning and Committee Members 

 Mr. Neal Nielsen III, Vilas County (resigned May, 2004) 
 Ms. Nancy Russell, Walworth County 

 
Municipal Associations 

 Mr. Mark O’Connell and Mr. Matthew Stohr, Wisconsin Counties Association 
 Mr. Richard Stadelman, Wisconsin Towns Association 
 Mr. Roland Tonn, Wisconsin Chapter of American Planning Association 

 
PUBLIC RESOURCE REPRESENTATIVES 

 Mr. Elmer Goetsch, Wisconsin Association of Lakes 
 Ms. Lori Grant, River Alliance of Wisconsin 
 Mr. Paul Mongin, Conservation Congress (resigned May, 2004) 
 Mr. William Pielsticker, Trout Unlimited 
 Mr. Jim Wise, Environmentally Concerned Citizens of Lakeland Areas, Inc.(resigned July 2005) 

 
RIPARIAN OWNER REPRESENTATIVES 

 Mr. Earl Cook, Springbrook 
 Mr. Jim Libert, Hartland 
 Mr. Chuck Mitchell, Wauwatosa 
 Mr. Marc Schultz – Onalaska 
 Mr. Jay Verhulst, Arbor Vitae (representing Taxpayers for Fair Zoning) 

 
ACADEMIC REPRESENTATIVES 

 Mr. Scott Craven, University of Wisconsin – Madison (wildlife habitat issues) 
 Mr. Mike Dresen, University of Stevens Point, Center for Land Use Education (land use issues) 
 Mr. Paul McGinley, University of Wisconsin – Stevens Point (water quality issues) 

 
PRIVATE BUSINESS REPRESENTATIVES 

 Mr. Miles Benson, Governor’s Council on Forestry 
 Mr. Jerry Deschane, Wisconsin Builders Association 
 Mr. Paul Kent, Riparian Owners and Marine Contractors Association 
 Mr. Tom Larson, Wisconsin Realtors Association 
 Mr. John Larson, Applied Ecological Services 
 Mr. Glenn Schiffmann, Natural Resources Board Appointee 
 Mr. Paul Zimmerman, Wisconsin Farm Bureau Federation 

 
 
Marty Melchoir, Rich Bogovich, and Denny Canneff also served on the Committee for the River Alliance 
of Wisconsin. 
 
Alternates who served on the Advisory Committee included Tom Onofrey, Marquette County, for 
Karl Kastrosky; Larry Konopacki for Paul Kent; Carol Nawrocki for Richard Stadelman; and John 
Kassner for Jerry Deschane. 
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EA ATTACHMENT 6 
 

SUMMARY OF RULE REVISION ACTIVITIES 
 

Date Activity Summary 
October 16, 2002 NR 115 Advisory Committee Invitation letter mailed 
October 22, 2002 Press release: “State Shoreland Protection Standards to be Reviewed” 
October 24, 2002 E-mail update sent to ~ 250 people regarding the rule revision process and 

formation of the Advisory Committee 
November 11, 2002 Follow-up letter mailed to NR 115 Advisory Committee members 
November 12, 2002 Press release: “Advisory Committee Formed to Update Shoreland Protection 

Rules” 
November 14, 2002 E-mail update sent to ~ 475 people regarding the new NR 115 rule revision 

web-page 
November 21, 2002 First NR 115 Advisory Committee meeting 
December 12, 2002 Second NR 115 Advisory Committee meeting 
January 21, 2003 E-mail update sent to ~ 600 people regarding Advisory Committee meeting 

agendas, and research summary on shoreland buffers 
January 22, 2003 Press Release: “Committee Considers Shoreland Protection Options” 
January 23, 2003 Letter mailed to ~ 25 people regarding Advisory Committee meeting agendas, 

notes and research summary on shoreland buffers 
January 30, 2003 Third NR 115 Advisory Committee meeting 
January 31, 2003 Press Release: “State Gets Input on Revising Shoreland Protection Rules” 
February 27, 2003 E-mail update sent to ~ 600 people regarding Advisory Committee meetings 

with shoreland buffers, and nonconforming uses and structures option 
packages 

March 4, 2003 Press Release: “Research Revealing Harmful Effects of Shoreline 
Development on Fish” 

March 17, 2003 Letter mailed to ~ 25 people regarding Advisory Committee meetings with 
shoreland buffers, and nonconforming uses and structures option packages 

March 18, 2003 Press Release: “Shoreland Rule Revision Committee to Address 
Nonconforming Structures” 

March 24 – 25, 2003 Fourth NR 115 Advisory Committee meeting 
April 1, 2003 E-mail update sent to ~ 800 people regarding a summary of the March 

Advisory Committee meeting on nonconforming regulations 
April 11 – 13, 2003 Wisconsin Lakes Convention with session providing update on the NR 115 

Rule Revision process. 
May 1, 2003 Letter mailed to ~ 35 people regarding Advisory Committee meeting and 

option package for nonconforming regulation 
May 2, 2003 E-mail update sent to ~ 900 people regarding Advisory Committee meeting 

and option package for nonconforming regulation 
May 6, 2003  Fifth NR 115 Advisory Committee meeting 
May 13, 2003 Letter mailed to ~ 40 people and e-mail update sent to ~ 900 regarding the 

summary information on nonconforming regulation including a definition 
package and summary PowerPoint presentation 

May 28, 2003 Wisconsin Water Law Conference with session to discuss NR 115 Rule 
Revision Process and update on the Advisory Committee progress 

June 10, 2003 Letter mailed to ~ 40 people and e-mail update sent to ~ 900 people regarding 
Advisory Committee meeting and summary information and option package 
on shoreland development density and impervious surfaces. 

June 17, 2003 Press Release: “Shoreland Advisory Committee Makes Progress Addressing 
‘Nonconforming’ Structures” 

June 24, 2003 Sixth NR 115 Advisory Committee meeting 
July 24 – August 20, 2003 NR 115 Work Group Meetings: Agriculture, Alternative Development, 

Forestry/Natural Lands, Recreation Areas, and Urbanized Waters 
August 13, 2003 E-mail update sent to ~ 900 regarding the August Advisory Committee 
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meeting agenda and summary of workgroup activities 
August 26, 2003 Seventh NR 115 Advisory Committee meeting 

September 23, 2003 E-mail update sent to ~ 900 regarding Advisory Committee meeting and draft 
summary document for public listening sessions 

October 2003 Wisconsin Natural Resources magazine article: “Life on the Edge” 
October 9, 2003 Eighth NR 115 Advisory Committee meeting 

October 28, 2003 Press Release: “Listening Sessions Set on Shoreland Protection Rule 
Proposals” 
Letter mailed to ~ 55 people and e-mail sent to ~ 900 people regarding the 
public listening session announcement, listening session brochure and the 
Advisory Committee preliminary proposal to update NR 115 

November 11 –  
December 11, 2003 

Eight listening sessions held in Spooner, Lake Tomahawk, Eau Claire, 
Onalaska, Grand Chute, Crivitz, Madison, and Waukesha 

February 19, 2004 Meeting with Great Lakes Indian Fish and Wildlife Commission (GLIFWC) 
to give an update on the NR 115 Rule Revision process 

March 3 – 4, 2004 Meeting with Northern Region zoning and land conservation staff with 
session providing an update on the NR 115 Rule Revision process 

March 18, 2004 E-mail update sent to ~ 900 regarding the agenda for the March Advisory 
Committee meeting and summary of listening session comments 

March 24, 2003 E-mail update sent to ~ 900 postponing the March Advisory Committee 
Meeting and rescheduling for May 

April 15 – 17, 2004 Wisconsin Lakes Convention with session providing update on the NR 115 
Rule Revision process 

April 22, 2004 UWEX Local Government Center WisLine Series on Local Land Use 
Planning and Zoning: “Managing Wisconsin’s Shorelands (NR 115 Update)” 

May 3, 2004 E-mail update sent to ~1300 people regarding the May 18 NR 115 Advisory 
Committee meeting with meeting information 

May 13, 2004 E-mail update sent to ~1300 people regarding the May 18 NR 115 Advisory 
Committee meeting with a copy of the first draft of proposed changes 

May 18, 2004 Ninth NR 115 Advisory Committee meeting to review first draft of proposed 
changes 

May 25, 2004 Press Release: “Revisions to Shoreland Rules to Take Extra Time” 
June 1, 2004 E-mail update sent to ~1300 people regarding the outcome of the May 18 NR 

115 Advisory Committee meeting with information on the June 10 NR 115 
Advisory Committee meeting 

June 10, 2004 Tenth NR 115 Advisory Committee meeting to review continue review of 
first draft of proposed changes 

June 14, 2004 E-mail update sent to ~1300 people regarding the outcome of the June 10 NR 
115 Advisory Committee meeting 

June 16, 2004 Letter mailed to ~85 people regarding the outcome of listening sessions and 
future work of the NR 115 Advisory Committee 

August 12, 2004 E-mail update sent to ~1300 people regarding August 24 NR 115 Advisory 
Committee meeting with meeting information 

August 18, 2004 E-mail update sent to ~1600 people regarding August 24 NR 115 Advisory 
Committee meeting with a copy of the second draft of proposed changes 

August 24, 2004 Eleventh NR 115 Advisory Committee meeting to review second draft of 
proposed changes 

September 1, 2004 Letter mailed to ~400 people regarding future work of the NR 115 Advisory 
Committee 

September 2, 2004 E-mail update sent to ~1600 people regarding the outcome of the August 24 
NR 115 Advisory Committee meeting with information on the October 
Advisory Committee meeting 

September 27, 2004 Wisconsin Corporation Counsel meeting with session providing update on the 
NR 115 Rule Revision process 

October 20, 2004 E-mail update sent to ~1600 people regarding the October 26 NR 115 
Advisory Committee meeting with a copy of the third draft of proposed 
changes 
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October 20 – 21, 2004 Wisconsin County Code Administrators Fall Conference with session 
providing update on the NR 115 Rule Revision process 

October 22, 2004 First meeting with Wisconsin Association of Campground Owners (WACO) 
to discuss campground proposals 

October 26, 2004 Twelfth NR 115 Advisory Committee meeting to review third draft of 
proposed changes 

November 2, 2004 E-mail update sent to ~1600 people regarding the outcome of the October 26 
NR 115 Advisory Committee meeting with a summary information 

November 12, 2004 E-mail update sent to ~1600 people regarding the November 16 NR 115 
Advisory Committee meeting with a copy of the fourth draft of proposed 
changes 

November 16, 2004 Thirteenth NR 115 Advisory Committee meeting to review fourth draft of 
proposed changes 

December 22, 2004 E-mail update sent to ~1600 people regarding the November 16 NR 115 
Advisory Committee meeting with information on a January Advisory 
Committee meeting 

January 4, 2005 E-mail update sent to ~1600 people regarding a January 5 NR 115 Advisory 
Committee meeting with a copy of the fifth draft of proposed changes 

January 5, 2005 Fifth draft of proposed changes distributed to NR 115 Advisory Committee 
members for review (Members decided against holding a meeting to review 
fifth draft) 

January 28, 2005 Second meeting with Wisconsin Association of Campground Owners 
(WACO) to discuss campground proposals 

February 17, 2005 UWEX Local Government Center WisLine Series on Local Land Use 
Planning and Zoning: “Managing Wisconsin’s Shorelands (NR 115 Update)” 

February 18, 2005 E-mail update sent to ~1600 people regarding January comments received 
from the NR 115 Advisory Committee on the fifth draft of proposed changes 
and a summary of the timetable for the process from this point forward.   

March 21, 2005 Presentation to the Inter-County Coordinating Committee comprised of 
Columbia, Dodge, Green Lake, Jefferson and Sauk counties.  Membership 
includes county board members and planning and zoning staff.  Discussed 
Draft 5 and the proposed revisions to NR 115.    

April 8, 2005 Wisconsin County Code Administrators Spring Conference with session 
providing update on the NR 115 Rule Revision process 

April 28-30 Lake Home and Cabin Show with presentations on shoreland stewardship and 
a session providing an update on the NR 115 Rule Revision process.  In 
addition there will be several shoreland displays with information related to 
the rule revision and how the public can get involved.   

April 28 – 30, 2005 Wisconsin Lakes Convention with 3 sessions providing update on the NR 115 
Rule Revision process 

May 5-6, 2005 Wisconsin Association of Corporation Counsels – presentation and discussion 
on the revision to NR 115 

May 25, 2005 DNR Board authorized public hearings for NR 115 
June 24, 2005 NW Lakes Convention – presentation and discussion on the revision to NR 

115 
August 5, 2005 Wisconsin County Code Executive Board Meeting - presentation and 

discussion on the revision to NR 115 
August 12, 2005 Rice Lake Technical College Regional Lakes Workshop - presentation and 

discussion on the revision to NR 115 
September 6, 2005 WCCA meeting to discuss revisions to NR 115 

October and November 
2005 

Met or talked with advisory committee members individually about the 
revision process and potential changes to the code based on hearings 

December 7, 2005 WCCA meeting to discuss revisions to NR 115 
December 8, 2005 Land and Water conservation Association Meeting - presentation and 

discussion on the revision to NR 115 
January 12, 2006 Lakes Partnership Meeting - presentation and discussion on the revision to 

NR 115 
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January 19, 2006 WCCA Executive Board Meeting - presentation and discussion on the 
revision to NR 115 

February 7, 2006 Northern Region Zoning and Land Conservation Meeting - presentation and 
discussion on the revision to NR 115 

March 29-31, 2006 WCCA Spring Conference - presentation and discussion on the revision to 
NR 115 

April 6, 2006 WAPA Spring Conference - presentation and discussion on the revision to 
NR 115 

April 20-22, 2006 Wisconsin Association of Lakes annual convention - presentation and 
discussion on the revision to NR 115 

April 21-23, 2006 Lake Home and Cabin Show- Minneapolis – information available on the rule 
revision also a sign up sheet for updates on the revision 

April 28-30, 2006 Lake Home and Cabin Show – Milwaukee - information available on the rule 
revision also a sign up sheet for updates on the revision 

June 8, 2006 Advisory Committee Meeting – discuss public hearing outcome, disseminate 
comment summary, outline process and discuss potential policy modifications 

June 14, 2006 Shoreland and Shallows Summit – Discussions on shoreland management in a 
broader context in relation to other environmental programs related to the near 
shore area.  

July 20, 2006 Coastal Workshop in Ashland - presentation and discussion on the revision to 
NR 115 

July 25, 2006 Release update: “Effort to update shoreland protection rules enters new phase- 
groups to focus in on areas citizens criticized in original proposal” 

August 1, 2006 Impervious surface focus group meets 
August 2, 2006 Mitigation focus group meets 

August 30, 2006  Mitigation focus group meets 
August 31, 2006 Impervious surface focus group meets 

October - December 2006 County shoreland zoning amendment survey and analysis  
October 10-12, 2006 Meetings with 6 NW counties on the revisions to NR 115 

October 17-19 Meetings with 5 NE counties on the revisions to NR 115 
October 24-26 Meetings with 5 centrally located counties on the revisions to NR 115 

November 8, 2006 Release update: “Shoreland protection rule revision process moves forward- 
focus groups finalize recommendations” 

February 13, 2007 Northern Region Zoning and Land Conservation Meeting - presentation and 
discussion on the revision to NR 115 

February 27, 2007 Implementation focus group meets 
March 13, 2007 West Central Zoning Administrators meeting - presentation and discussion on 

the revision to NR 115  
March 15, 2007 Wisconsin Campground Owner’s Association annual meeting - presentation 

and discussion on the revision to NR 115 
March 21, 2007 Implementation focus group meets 

March 28-30, 2007 WCCA Spring Convention - presentation and discussion on the revision to 
NR 115 

April 26-28, 2007 Wisconsin Association of Lakes annual convention – discussion on the 
revision to NR 115 

May 22-23, 2007 Request authorization for a second round of public hearings from the Natural 
Resources Board.  

June 2007 Preparation of “County Shoreland Protection Program Funding 
Opportunities” fact sheet for hearings 

July 2007 Press Release: “Public hearing set on update of shoreland development rules” 
July 24, 2007 Public hearing in Wausau 
July 25, 2007 Public hearing in Rhinelander 
July 26, 2007 Public hearing in Rice Lake 
July 31, 2007 Public hearing in Tomah 

August 2, 2007 Public hearing in Green Bay 
August 7, 2007 Public hearing in Waukesha 
August 8, 2007 Public hearing in Stoughton 
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August 15, 2007 Public hearing in Oshkosh 
August – October 2007 Public comments entered into database 

October 2007 “Frequently Asked Questions about the Proposed NR 115 Revision” prepared 
October – November 2007 Department prepares response to public comments 

December 2007 List of mitigation options prepared based on approved county shoreland 
ordinances statewide  

November 2007 – 
February 2008 

Final Redraft of NR 115, Environmental Analysis and Fiscal note completed. 

 
 



II. Issue Identification Activities and Agency Contacts 
A. Rule Revision Public Participation Process 

The NR 115 Advisory Committee was developed to aide the department with a comprehensive revision to 
the State's Shoreland Management Program. The group met eight times between November 2002 and 
November 2003 and again in June 2006 to discuss issues sunounding shoreland development and to 
identify areas of concern. Initial meetings of the advisory committee reviewed scientific research and legal 
perspectives on shore) and development. The remainder of the meetings focused on specific issues related to 
shoreland management - setbacks and buffers, nonconforming structures, and development density . The 
committee worked with the Department to develop an initial set of concepts for proposed changes to ch. 
NR 115, Wis. Admin. Code. 

In the summer of2003, the Department, with support and participation by the Advisory Committee 
members, decided to convene five work-groups to flesh out remaining issues in the revision . The five 
work-groups, agriculture, alternative development, forestry, recreational areas and urbanized waters, each 
met a number of times in person or via phone conference and/or e-mail to discuss pertinent issues . Each 
work-group was led by a Department staff member involved in the revision process and the membership 
included Advisory Committee representatives and other affected or interested parties in specialized fields 
related to the subject matter. (Please refer to attachment 4 for work-group membership information.) 

In November and December of2003, the initial set of recommendations was taken to eight listening 
sessions around the state to gather public comments. This was an extra step the Department chose to take to 
ensure public participation throughout the revision process . Over 1300 comments were received during the 
listening session comment period. 

Based on the statutory objectives of the program, initial recommendations from the advisory committee, 
and public comments from the listening sessions, the Department drafted a first copy of proposed changes 
to ch. NR 115, Wis. Admin. Code. Up until this point, the advisory committee and the public were 
responding to concepts. Beginning in May 2004, the NR 115Advisory Committee met five times and 
reviewed five drafts of proposed changes to ch. NR 115, Wis . Admin. Code. 

In July and August of 2005, the department held eleven public hearings around the state and collected over 
12,000 comments during the public comment period (comments are available upon request and the 2005 
comment summary can be found in attachment 2). After the hearings, three focus groups were formed to 
flesh out specific issues identified during the hearing process. These focus groups worked on the issues of 
impervious surfaces, mitigation and implementation and met in the fall and winter of 2006. (Please refer to 
attachment 3 for focus group membership information.) 

Due to the amount of change that had occurred in the proposal based on 2005 hearing comments and the 
results of the focus group work, the department received permission to take a revised proposal back out to 
the public for a second round of public hearings in the summer of2007. In July and August of2007 the 
Department held eight public hearings around the state and collected over 8900 comments during the public 
comment period that extended until September 7, 2007. 

Intra-Agency Cooperation 
The Shoreland Program within the Waterway Protection Section of the Bureau of Watershed Management 
was the Department's primary participant in the rule-development process . The Runoff Management 
Section of the Bureau of Watershed Management, the Bureau of Fisheries Management and Habitat 
Protection, the Division of Forestry, the Office of the Great Lakes, the Bureau of Legal Services and the 
Bureau of Integrated Science Services were consulted with on and provided recommended modification to 
the provisions on shoreland buffers, water quality improvement structures, wildlife and fisheries habitat 
improvement structures, and impervious surfaces. 

Inter-Agency Cooperation 
The Department of Commerce was contacted and consulted on private on-si te sewage disposal and sanitary 
sewer systems as well as infiltration standards contained in the mitigation section of the rule . The 
Department of Administration was consulted on the plat review provisions in the land division section of 
the revision and the Wisconsin Department of Transportation was consulted on the distinction of public and 
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Jim Pardee - OE/7 

BEFORE THE 
DEPARTMENT OF NATURAL RESOURCE~ 

NOTICE OF PUBLIC HEARINGS 
WT-28-04 

NOTICE IS HEREBY GIVEN that pursuant toss. 59.692, 227.11 (2)(a) and 281.31, Stats., 
interpreting ss. 59.69, 59.692, 59.694 and 281 .31, Stats., the Department of Natural Resources will hold 
public hearings on revisions to ch . NR 115, Wis. Adm. Code, relating to minimum standards for county 
shoreland zoning ordinances. Major provisions of the proposed rule include changes to vegetation 
management in the primary shoreland buffer and changes to regulation of nonconforming structures. 
New requirements include minimum lot size and density requirements for multi-unit residential 
development, mobile home parks and campgrounds; two formulas to calculate reduced shoreland 
setbacks; an impervious surface standard; and mitigation standards. The proposals include: 

Land Division Review- NR 115.09 

1. The requirement for land division review is changed from the creation of "3 or more lots" to the 
creation of "one or more lots" to ensure that all new lots created meet minimum lot size requirements. 

2. If new lots are created that are divided by a stream or river, one side of the lot shall have a 
compliant building location . 

Lot Size and Development Density- NR 115.11 

1. Minimum lot size and density standards have changed eliminating a distinction between 
sewered and unsewered areas. The new minimum lot size for all lots created after the effective date of 
the rule is 20,000 square feet and 100 feet of width at the building setback and ordinary high water mark. 
Counties may allow development on a substandard lot. . ' 

2. Counties are required to develop minimum area or lot size requirements for multi-family 
residential structures, mobile home parks and campgrounds. 

3. Counties may request the approval of standards for alternative forms of development with 
reduced lot sizes for planned unit developments, cluster developments, conservation subdivisions and 
other similar alternative forms of development if they include larger shoreland buffers, larger lot sizes or 
larger setbacks on those lots adjacent to the water. 

Shoreland Setback- NR 115.13 

1. Language is added to address structures exempted by other state or federal laws from the 
shoreland setback standards. 

2. Provisions are added to allow counties to exempt structures from the shoreland setback if they 
meet certain requirements outlined ins. NR 115.13(4). 

3. The construction of new dry boathouses is still exempted; however, a size limit of 250 square 
feet has been added to the rule. 

4. Standards are established to qualify a lot for a reduced setback if there is not a compliant 
building location. 

Height Requirements- NR 115.15 

1. A new section on structure height was added to protect and preserve the natural scenic 

beauty of lake and riverine environments. REC/2/V~D 

Shoreland Vegetation and Buffers- NR 115.17 c, 
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1. Language governing management of shoreland vegetation in the primary shoreland buffer is 
improved, resulting in a more functional buffer protecting habitat and water quality. 

2. Tree and shrubbery pruning is allowed. Removal of trees and shrubs may be allowed if they 
are exotic or invasive species, diseased or damaged, or if an imminent safety hazard, but removed trees 
and shrubbery must be replaced. 

3. Provisions are added to allow counties to exempt 7 types of activities from the shoreland 
vegetation provisions. 

4. A formula for the width of access corridors is provided, replacing the "30 feet in any 100 feet" 
provision, which was confusing if a lot had less than 100 feet of frontage. A second formula for lots with 
greater than 200 feet of frontage was also added to address larger developments adjacent to the water. 

Impervious Surfaces - NR 115.19 

1. Development is regulated through the use of percentages of total impervious surface rather 
than through the use of a nonconforming structure provision. The impervious surface percentages of 
10% for new principal structures or 15% for existing development may be exceeded up to a maximum of 
20% total impervious surface within 300 feet of the ordinary high water mark if mitigation measures are 
implemented and maintained. 

2. Provisions are also included for shared impervious surfaces, expansion, enclosing existing 
impervious surfaces, replacements and relocation. 

Mitigation Provisions - NR 115.21 

1. Provisions are now a performance measure to protect, preserve and enhance water quality 
and wildlife habitat while achieving natural scenic beauty. 

2. There is a water quality standard and a wildlife standard that the counties will have to flesh out 
in their individual ordinances. The water quality standard will require infiltration of runoff. 

3. A provision on proportionality has been added to ensure the mitigation measures required will 
not outweigh the impacts of the proposed project. 

Land Disturbing Construction Activities- NR 115.23 

1. A county permit is required for land disturbing construction activities in the shoreland zone to 
minimize erosion and sedimentation. 

2. Counties shall exempt from the permit requirement activities that have already received 
permits from other identified permitting authorities. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to s. 227.114, Stats., it is not anticipated 
that the proposed rule will have an economic impact on small businesses. 

NOTICE IS HEREBY FURTHER GIVEN that the Department has made a preliminary 
determination that this action does not involve significant adverse environmental effects and does not 
need an environmental analysis under ch . NR 150, Wis. Adm. Code. However, based on the comments 
received, the Department may prepare an environmental analysis before proceeding with the proposal. 
This environmental review document would summarize the Department's consideration of the impacts of 
the proposal and reasonable alternatives. 

NOTICE IS HEREBY FURTHER GIVEN that the Department will hold an open house from 4:30 
p.m. to 5:30p.m. prior to each hearing. Department staff will be available to answer questions regarding 
the proposed rules. 

NOTICE IS HEREBY FURTHER GIVEN that the hearings will be held on: 

July 24. 2007 
Tuesday 

Auditorium, Health & Science Bldg., North Central Tech College, 1000 W. Campus Dr., 
Wausau at 5:45p.m. 



July 25, 2007 
Wednesday 

July 26. 2007 
Thursday 

July 31. 2007 
Tuesday 

Auditorium, Rhinelander High School, 665 Coolidge Avenue, Rhinelander 
at 5:45p.m. 

Blue Hills Masonic Center, 225 West South Street, Rice Lake 
at 5:45p.m. 

Community Room, Farmers & Merchants Bank, 1001 Superior Avenue, Tomah 
at 5:45p.m. 

August 1, 2007 Neville Museum Theater, 210 Museum Place, Green Bay 
Wednesday at 5:45 p.m. 

August 7, 2007 Lower Level, Pewaukee City Hall, W240 N3065 Pewaukee Road, Pewaukee 
Tuesday at 5:45 p.m. 

August 8, 2007 Opera House, 381 E. Main Street, Stoughton 
Wednesday at 5:45 p.m. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to the Americans with Disabilities Act, 
reasonable accommodations, including the provision of informational material in an alternative format, will 
be provided for qualified individuals with disabilities upon request. Please call Toni Herkert at (608) 
266-0161 with specific information on your request at least 10 days before the date of the scheduled 
hearing. 

The proposed rule and fiscal estimate may be reviewed and comments electronically submitted at 
either of the following Internet sites: http://dnr.wi.gov/org/water/wm/dsfm/shore/news.htm or 
http://adminrules.wisconsin .gov. Written comments on the proposed rule may be submitted via U.S. mail 
to Toni Herkert, Bureau of Watershed Management, P.O. Box 7921, Madison, WI 53707. Comments may 
be submitted until September 7, 2007. Written comments whether submitted electronically or by U.S. 
mail will have the same weight and effect as oral statements presented at the public hearings. A personal 
copy of the proposed rule and fiscal estimate may be obtained from Ms. Herkert. 

Dated at Madison, Wisconsin ~ 1~1 ';)..Do7 

STATE OF WISCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

By_--'~~---'-~--'-----
Scott Hassett, Secretary 



BEFORE THE 
DEPARTMENTOFNATURALRESOURCES 

NOTICE OF PUBLIC HEARINGS 
WM-19-07 

NOTICE IS HEREBY GIVEN that pursuant toss. 29.014, 29.041, 29.197,29.885 and 
227.11 (2)(a), Stats., interpreting ss. 29.014, 29.041 and 29.885, Stats., the Department of Natural 
Resources will hold public hearings on revisions to ch . NR 10, Wis. Adm. Code, relating to the 2007 
migratory game bird seasons. Season dates and bag limits will be set for ducks and Canada geese. The 
daily bag limit is expected to be 6 ducks, including no more than 4 mallards, of which only one may be a 
hen, one black duck, one pintail, 2 wood ducks, 2 redheads and 3 scaup. The season lengths for Canada 
geese are expected to be: Collins Zone - 62 days; Horicon Zone - 62 days; Exterior Zone- 85 days; 
and Mississippi River Subzone - 70 days. 

The Department is also proposing to: 

• Require the use of non-toxic shot for rail, snipe and moorhen statewide. 
• Require the use of non-toxic shot for mourning doves on department-managed lands only beginning 

in 2008. 
• Allow the placement of decoys and shooting at birds that are within a 75-yard area around the 

boundary of the Horizon National Wildlife Refuge as long as the hunter is more than 75 yards from 
the boundary. 

• Relax Canada goose nuisance control requirements for airports. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to s. 227.114, Slats., is it not anticipated 
that the proposed rule will have an economic impact on small businesses. The Department's Small 
Business Regulatory Coordinator may be contacted at SmaiiBusiness@dnLstate.wi.us or by calling (608) 
266-1959. . 

NOTICE IS HEREBY FURTHER GIVEN that the Department has made a preliminary 
determination that this action does not involve significant adverse environmental effects and does not 
need an environmental analysis under ch . NR 150, Wis. Adm. Code. However, based on the comments 
received , the Department may prepare an environmental analysis before proceeding with the proposal. 
This environmental review document would summarize the Department's consideration of the impacts of 
the proposal and reasonable alternatives. 

NOTICE IS HEREBY FURTHER GIVEN that the hearings will be held on: 

August 6, 2007 Rooms B-19 and B-20, State Office Bldg., 3550 Mormon Coulee Road, La Crosse 
Monday at 7:00 p.m. 

August 7, 2007 Room R228, Meggers Hall, UW-Barron County, 1800 College Drive, Rice Lake 
Tuesday at 7:00p.m. 

August 8, 2007 Main Conference Room, Agricultural Services Center, 3369 W. Brewster St. , Appleton 
Wednesday at 7:00 p.m. 

August 9, 2007 Main Conference Room, State Office Bldg., 141 N.W. Barstow Street, Waukesha 
Thursday at 7:00 p.m. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to the Americans with Disabilities Act, 
reasonable accommodations, including the provision of informational material in an alternative format, will 
be provided for qualified individuals with disabilities upon request. Please call Ms. Kim Benton at (608) 



261-6458 with specific information on your request at least 10 days before the date of the scheduled 
hearing. 

The proposed rule and fiscal estimate may be reviewed and comments electronically submitted at 
the following Internet site: http://adminrules.wisconsin.gov. Written comments on the proposed rule may 
be submitted via U.S. mail to Ms. Kim Benton, Bureau of Wildlife Management, P.O. Box 7921, Madison, 
WI 53707. Comments may be submitted until August 9, 2007. Written comments whether submitted 
electronically or by U.S. mail will have the same weight and effect as oral statements presented at the 
public hearings. A personal copy of the proposed rule and fiscal estimate may be obtained from Ms. 
Benton. 

Dated at Madison, Wisconsin ____ ....:~~.~tt~~to.o~!.-!..J..::.~.!..r---=').0-=-=-0-1!....,_ __ _ 
If I 

STATE or wiSCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

By _.-?rutt~-=.Hl...!.-..:....=.~-=--#:_--
Scott Hassett, Secretary 



BEFORE THE 
DEPARTMENT OF NATURAL RESOURCES 

NOTICE OF PUBLIC HEARING 
LE-07-07 

NOTICE IS HEREBY GIVEN that pursuant toss. 29.03 and 29.972, Stats., interpreting ss. 29.03 
and 29.972, Stats., the Department of Natural Resources will hold a public hearing on the creation of NR 
8, subch. II, Wis. Adm. Code, relating to implementation of the Wildlife Violators Compact. 2005 
Wisconsin Act 282 authorized the Department to enter into a Wildlife Violator Compact with other states. 
Under the compact, convictions of wildlife law and revocation of license privileges and approvals that 
authorize the pursuing, taking or possession of wildlife that occur in any member state are treated as if they 
occurred in all member states. Before the Department can formally become a member state, rules need to 
be promulgated which establish procedures to: 

1. Assure all violators receive notification when their license privileges and approvals have been 
revoked by this state or any other member state. 

2. Assure the exchange of information between the department, the district attorney and the clerk 
of courts. 

3. Provide an administrative appeal process by which the department can establish if sufficient 
grounds exist to deny a person's application for an approval or the revocation of their existing approvals. 

The proposed rules require the department to revoke all issued hunting, fishing or trapping license 
privileges and approvals or deny new applications for approvals, for any person who fails to respond to a 
summons or warrant, fails to appear on their court date without having made a deposit, or fails to appear 
before the court and is subject to a bench warrant. These rules are also required to ensure that due 
process is accorded to individuals subject to revocation in this state or who are revoked in another member 
state. These rules are also necessary to assure records and information on revocations is shared with the 
clerks of court in the counties where the violation occurs. 

Once the new rules and procedures are in place, the department will apply to become a member 
state. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to s. 227.114, Stats., it is not anticipated 
that the proposed rule will have an economic impact ori small businesses. The Department's Small 
Business Regulatory Coordinator may be contacted at SmaiiBusiness@dnr.state.wi .us or by calling (608) 
266-1959. 

NOTICE IS HEREBY FURTHER GIVEN that the Department has made a preliminary 
determination that this action does not involve significant adverse environmental effects and does not 
need an environmental analysis under ch . NR 150, Wis. Adm. Code. However, based on the comments 
received, the Department may prepare an environmental analysis before proceeding with the proposal. 
This environmental review document would summarize the Department's consideration of the impacts of 
the proposal and reasonable alternatives. 

NOTICE IS HEREBY FURTHER GIVEN that the hearing will be held on: 

July 26, 2007 
Thursday 

Room 405, GEF #2, 101 South Webster Street, Madison 
at 2:00p.m. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to the Americans with Disabilities Act, 
reasonable accommodations, including the provision of informational material in an alternative format, will 
be provided for qualified individuals with disabilities upon request. Please call Thomas Van Haren at 



(608) 266-3244 with specific information on your request at least 1 0 days before the date of the 
scheduled hearing. 

The proposed rule and fiscal estimate may be reviewed and comments electronically submitted at 
the following Internet site: http://adminrules.wisconsin.gov. Written comments on the proposed rule may 
be submitted via U.S. mail to Mr. Thomas Van Haren, Bureau of Law Enforcement, P.O, Box 7921, 
Madison, WI 53707. Comments may be submitted until July 27, 2007. Written comments whether 
submitted electronically or by U.S. mail will have the same weight and effect as oral statements presented 
at the public hearings. A personal copy of the proposed rule and fiscal estimate may be obtained from 
Mr. Van Haren. 

Dated at Madison, Wisconsin ----~~c.=..;:::........::::.........J)L....II:..;\.,___;,~_0_0_7 __ _ 

STATE J:SCONSIN 

1 

DEPARTMENTOFNATURALRESOURCES 

By _ __::satc=-=---__:_--=-~....:.........;:.....__ __ _ 
Scott Hassett, Secretary 

/ 



BEFORE THE 
DEPARTMENT OF NATURAL RESOURCES 

NOTICE OF PUBLIC HEARING 
FH-28-07(E) 

NOTICE IS HEREBY GIVEN THAT pursuant toss. 23.09(2)(intro.), 23.091, 23.11 (1 ), 23.22(2)(a) 
and (b)6., 27.01(2)U), 29.041 , 227.11(2)(a) and 227.24(1)(a), Stats., interpreting ss. 23.09(2)(intro.), 
23.22(2)(a), 29.014(1 ), 29.041 and 227.11 (2)(a), Stats., the Department of Natural Resources will hold 
public hearings on Natural Resources Board Emergency Order No. FH-28-07(E) which revises chs. NR 
19 and 20, Wis. Adm. Code, pertaining to control of fish diseases and invasive species. This emergency 
order was published on May 27, 2007 and revised Natural Resources Board Emergency Order FH-22-
07(E) which took effect on April 7, 2007 and Natural Resources Board Emergency Order No. FH-25-
07(E). This rule will aid the Department in controlling the spread of viral hemorrhagic septicemia virus 
(VHS) in the following ways: Natural Resources Board Emergency Order FH-28-07(E) extends the 
restrictions on the movement and use of fish, fish parts and water taken from the Great Lakes and 
Mississippi River drainages to the Lake Winnebago system and the Fox River from Lake Winnebago to 
Green Bay and allows extensions to other waters in the event that the VHS virus is discovered in those 
waters. 

NOTICE IS HEREBY FURTHER GIVEN that the hearing will be held on: 

July 11, 2007 Room 413, GEF #2, 101 South Webster Street, Madison 
Wednesday at 10:00 a.m. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to the Americans with Disabilities Act, 
reasonable accommodations, including the provision of informational material in an alternative format, will 
be provided for qualified individuals with disabilities upon request. Please call Bill Horns at (608) 266-
8782 with specific information on your request at least 10 days before the date of the scheduled hearing. 

, The emergency rule and fiscal estimate may be reviewed and comments electronically submitted 
at the folloWing Internet site: http://adminrules.wisconsin .gov. Written comments on the proposed rule 
may be submitted via U.S. mail to Mr. Bill Horns, Bureau of Fisheries Management and Habitat 
Protection, P.O. Box 7921, Madison, WI 53707. Comments may be submitted until July 13, 2007. 
Written comments whether submitted electronically or by U.S. mail will have the same weight and effect 
as oral statements presented at the public hearing . A personal copy of the emergency rule and fiscal 
estimate may be obtained from Mr. Horns. 

Dated at Madison, Wisconsin -----~~=-=-<---1.::...~.:....,1,......_;.~-0_0_1-'----
STATE OF WISCONSIN 
DEPARTMENTOFNATURALRESOURCES 

By--.!::~==---=--_____.!,__~=------
Scott Hassett, Secretary 



BEFORE THE 
DEPARTMENT OF NATURAL RESOURCES 

NOTICE OF PUBLIC HEARING 
WT-26-07(E) 

NOTICE IS HEREBY GIVEN THAT pursuant toss. 30.12(1) and (3)(br), 30.2035, 30.206, 
227.11(2)(a) and 227.24, Stats., interpreting ss. 30.12(1), (3) and (3m) and 30.206, Stats., the 
Department of Natural Resources will hold a public hearing on Natural Resources Board Emergency 
Order No. WT-26-07(E) pertaining to general permits for dredging in Great Lakes navigable waterways. 
The emergency rule revises ch. NR 345, Wis. Adm. Code, to establish a new general permit with 
appropriate conditions. The rule establishes standards for projects to be eligible for a general permit for 
dredging, including operation of a motor vehicle, on the beds of the Great lakes to remove algae, 
mussels, dead fish and similar large plant and animal nuisance deposits. 

The emergency rule establishes a general permit for an activity that would otherwise require an 
individual permit. The general permit will permit lakefront property owners to remove plant and animal 
nuisance deposits on the beds of outlying waters more efficiently while complying with general permit 
conditions created to protect the public interest in the lakebed . The general permit has a $50 application 
fee and is processed within 30 days. 

NOTICE IS HEREBY FURTHER GIVEN that the hearing will be held on: 

July 10, 2007 
Tuesday 

Lake Michigan Room, Green Bay Service Center, 2984 Shawano Ave., Green Bay 
at 3:00p.m. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to the Americans with Disabilities Act, 
reasonable accommodations, including the provision.of informational material in an alternative format, will 
be provided for qualified individuals with disabilities upon request. Please call Roberta Lund at (608) 266-
2220 with specific information on your request at least 10 days before the date of the scheduled hearing . 

The emergency rule may be reviewed and comments electronically submitted at the following 
Internet site : http://adminrules.wisconsin.gov. ·written comments on the proposed rule may be submitted 
via U.S. mail to Mr. Martye Griffin, Bureau of Watershed Management, P.O. Box 7921, Madison, WI 
53707. Comments may be submitted until July 20, 2007. Written comments whether submitted 
electronically or by U.S. mail will have the same weight and effect as oral statements presented at the 
public hearings. A personal copy of the emergency rule may be obtained from Ms. Lund. 

Dated at Madison, Wisconsin ----~-n--.....:;__,/:....z~~,___;;,~_0_0---:.1 ____ _ 

STATE OF WISCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

By_---=-~--~--'---------
Scott Hassett, Secretary 



BEFORE THE 
DEPARTMENT OF NATURAL RESOURCES 

NOTICE OF PUBLIC HEARINGS 
WT-28-04 

NOTICE IS HEREBY GIVEN that pursuant toss. 59.692, 227.11 (2)(a) and 28-1 .31 , Stats., 
interpreting ss. 59.69, 59.692 and 281 .31, Stats., the Department of Natural Resources will hold public 
hearings on revisions to ch. NR 115, Wis. Adm. Code, relating to minimum standards for county 
shoreland zoning ordinances. The proposed revisions are intended to meet the statutory objectives of the 
program, while providing certainty and flexibility to counties and property owners. Changes include 
adding definitions to the rule for clarity; establishing standards for multi-unit residential development, 
mobile home parks and campgrounds; providing exemptions for certain activities from shoreland setback 
and shoreland vegetation standards; establishing impervious surface standards; and replacing the "50% 
rule" for nonconforming structures with a standard based on the size and location of structures. These 
changes will significantly decrease the number of variances granted by counties, allowing certain 
activities to be allowed with a simple administrative permit by the county. Substantive changes include: 

• Language is added to advance the statutory purposes of the program found ins. 281.31(1), Stats. 
• Language is added recognizing that this rule only establishes minimum standards for county 

shoreland zoning ordinances, and counties may adopt more protective regulations to adequately 
protect local resources. 

• Language consistent with s. 59.692(7) , Stats., is added to clarify how this rule impacts lands 
annexed or incorporated by cities and villages. 

• Language clarifying the authority of the town shoreland zoning ordinances is added. 
• Language clarifying the applicability of ch . NR 115 in areas under the jurisdiction of ch. NR 118 is 

added. 
• The number of definitions was increased from 13 to 52 to help provide consistency in 

interpretation of county shoreland zoning ordinances 
• The requirement for land division review is changed from the creation of "3 or more lots" to the 

creation of "one or more lots" to ensure that all new lots created meet minimum lot size 
requirements. This standard was added to protect prospective property owners and ensure that 
all lots have a buildable area. 

• If new lots are created that are divided by a stream or river, one side of the lot must meet 
minimum lot size requirements and density standards. No portion of a lot or parcel divided by a 
navigable stream may be developed unless that portion of the lot or parcel meets or is combined 
to meet the minimum lot size requirements and density standards. This provision will ensure that 
development only takes place on lots or parcels which meet minimum lot size requirements, 
again safeguarding property owners. 

• Counties may adopt standards to regulate substandard lots in common ownership. 
• Minimum lot size and density standards are established for multi-unit residential development, 

mobile home parks, campgrounds and other types of uses. 
• Counties may request the approval of an alternative regulation for campgrounds that is different 

than the minimum standards in ch . NR 115. Counties utilizing this option must demonstrate how 
the alternative regulation would achieve the statutory purposes of the program. 

• Counties are granted the flexibility to regulate keyhole lots. 
• New lot width measurement is developed which will accommodate irregular shaped lots. 
• Counties are granted the flexibility to regulate backlots in the shoreland zone. 
• Outlots may be created as part of a subdivision plat or certified survey map. 
• Counties may request the approval of standards for alternative forms of development with 

reduced lot sizes and development densities for planned unit developments, cluster 
developments, conservation subdivisions, and other similar alternative forms of development if 



they include, at a minimum, a required shoreland setback of more than 75 feet and a larger 
primary buffer than is required ins. NR 115.15(2). 

• Language is added to address structures exempted by other state or federal laws from the 
shoreland setback standards. 

• Provisions are added to allow counties to exempt 15 types of structures from the shoreland 
setback, an increase from 3 exempted structures. 

• The construction of new dry boathouses is prohibited. 
• Standards are established to qualify a lot for a reduced setback and two methods of calculating 

the reduced setback are provided. Counties may also request approval of an alternative setback 
reduction formulate, demonstrating how the alternative is as effective in achieving the purposes of 
s. 281 .31(1) and (6), Stats. 

• Language governing management of shoreland vegetation in the primary shoreland buffer is 
improved, resulting in a more functional buffer protection habitat and water quality. 

• Tree and shrubbery pruning is allowed. Removal of trees and shrubs may be allowed if exotic or 
invasive species, diseased or damaged, or if an imminent safety hazard, but must be replaced. 

• Provisions are added to allow counties to exempt 7 types of activities from the shoreland 
vegetation provisions. 

• A formula to calculate the vegetative buffer mitigation requirements for existing multiple-unit 
developments was added to proportionately mitigate based on the intensity of the project. 

• A formula for the width of access corridors is provided, replacing the "30 feet in any 100 feet" 
provision, Which was confusing if a lot had less than 100 feet of frontage. 

• Existing lawns may be maintained indefinitely in the primary shoreland buffer, unless a property 
owner decides to initiate one of 5 actions that require restoration of the primary shoreland buffer. 

• Best management practices must be implemented and maintained that, to the maximum extent 
practicable, result in no increase in storm water discharge from impervious surfaces. 

• If a project results in a lot being covered with 20% or more impervious surfaces, the shoreland 
buffers must be preserved or restored in compliance with the standards in s. NR 115.15 (applies 
only to lots with lands within 75 feet of the ordinary high water mark) . 

• An erosion control and revegetation plan is required for land disturbing activities to minimize 
erosion and sedimentation caused by the activity. 

• A county permit is required for land disturbing activities in the shoreland zone if the project 
includes 2,000 square feet or more of land. 

• Counties shall exempt from the permit requirement activities that have already received permits 
from other identified permitting authorities. 

• Counties may require a wetland buffer to minimize the impacts of land disturbing activities to 
prevent damage to wetlands. 

• The "50% rule" is removed , and a standard for the regulation of nonconforming structures based 
on the location and size of structures is used. 

• Unlimited ordinary maintenance and repairs is allowed on nonconforming structures. 
• Structural alternations are allowed on nonconforming structures if mitigation is implemented as 

specified by the county. 
• Expansion and replacement of nonconforming accessory structures is prohibited, unless located 

in a campground or mobile home park, and certain standards are satisfied. 
• Expansions of nonconforming principal structures is allowed is the structure is set back at least 

35 feet from the ordinary high water mark, if the footprint cap is not exceeded, if mitigation is 
implemented as specified by the county and if other standards are met. 

• Replacement of nonconforming principal structures is allowed on the existing foundation 
anywhere within the shoreland setback area, and on new foundations if the structure is setback at 
least 35 feet from the ordinary high water mark, if mitigation is implemented as specified by the 
county, and if other standards are met. 

• Replacement of nonconforming principal structures is prohibited if the structure has no 
foundation, the foundation extends below the ordinary high water mark or the structure extends 
over the ordinary high water mark. · 



• Counties shall adopt a mitigation system that is roughly proportional to the impacts of activities 
proposed. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to s. 227.114, Stats ., it is not anticipated that 
the proposed rule will have an economic impact on small businesses. The Department's Small Business 
Regulatory Coordinator may be contacted at SmaiiBusinessReg .Coordinator@dnr.state.wi .us or by 
calling (608) 266-1959. 

NOTICE IS HEREBY FURTHER GIVEN that the Department has prepared an Environmental 
Assessment in accordance iss. 1.11, Stats., and ch. NR 150, Wis. Adm . Code, that has concluded that 
the proposed rule is not a major state action which would significantly affect the quality of the human 
environment and that an environmental impact statement is not required. 

NOTICE IS HEREBY FURTHER GIVEN that the Department will hold question and answer 
session from 4:30p.m. until 5:45p.m. prior to each hearing . Department staff will be available to answer 
questions regarding the proposed rules. 

NOTICE IS HEREBY FURTHER GIVEN that the hearings will be held on: 

July 12, 2005 
Tuesday 

July 13. 2005 
Wednesday 

July 14, 2005 
Thursday 

July 19, 2005 
Tuesday 

July 21. 2005 
Thursday 

July 26, 2005 
Tuesday 

July 27, 2005 
Wednesday 

July 28, 2005 
Thursday 

Chippewa Valley Technical College, 620 Clairemont Avenue, Eau Claire 
at 6:00p.m. 

Wis. lndianhead Technical College, 2100 Beaser Avenue, Ashland 
at 6:00p.m. 

Egg Harbor Room, Landmark Resort, 7643 Hillside Road, Egg Harbor 
at 6:00p.m. 

Western WI Technical College, 304 61
h Street North, La Crosse 

at 6:00p.m. 

Sentry World Theater, 1800 North Point Drive, Stevens Point 
at 6:00p.m. 

UW Washington County, 400 University Drive, West Bend 
at 6:00p.m. 

Grand Chute Town Hall, 1900 Grand Chute Boulevard, Grand Chute 
at 6:00p.m. 

Nicolet Technical College, County Highway G, Rhinelander 
at 6:00p.m. 

August 2, 2005 Lake Lawn Resort, 2400 East Geneva Street, Delavan 
Tuesday at 6:00 p.m. 

August 4, 2005 Oak Hall Room, Fitchburg Community Center, 5520 Lacy Road, Fitchburg 
Thursday at 6:00 p.m. 

NOTICE IS HEREBY FURTHER GIVEN that pursuant to the Americans with Disabilities Act, 
reasonable accommodations, including the provision of information material in an alternative format, will 
be provided for qualified individuals with disabilities upon request. Please call Toni Herkert at (608) 
266-0161 with specific information on your request at least 10 days before the date of the scheduled 
hearing. 



The proposed rule and fiscal estimate may be reviewed and comments electronically submitted at 
the following Internet site: adminrules.wisconsin.gov. Written comments on the proposed rule may be 
submitted via U.S. mail to Toni Herkert, Bureau of Watershed Management, P.O. Box 7921, Madison, WI 
53707. Comments may be submitted until August 12, 2005. Written comments whether submitted 
electronically or by U.S. mail will have the same weight and effect as oral statements presented at the 
public hearings. A personal copy of the proposed rule and fiscal estimate may be obtained from Ms. 
Herkert. 

Dated at Madison, Wisconsin ~ I£) ::lbOS: 

STATE OF WISCONSIN 
DEPARTMENTOFNATURALRESOURCES 

By $z:__l/;t ~ 
Scott Hassett, Secretary 







 

 

 

 

 

 

 

March 12, 2008 

 

Russ Rasmussen 

Wisconsin Department of Natural Resources 

101 S. Webster Street – WT/3 

P.O. Box 7921 

Madison, WI 35703 

 

 

Dear Mr. Rasmussen, 

 

The Petenwell and Castle Rock Stewards (“PACRS”) are committed to improving water 

quality and the fishery of the Petenwell and Castle Rock Flowages.  On Monday, March 

11, we met with Mr. Mike Hammers regarding the Draft Wisconsin Pollutant Discharge 

Elimination System (“WDPES”) permit No.WI-0026042 for Domtar Paper Company 

(formerly Weyerhauser) in Rothschild, Wisconsin, that was public noticed on March 26, 

2007.  This permit has not yet been issued and PACRS is concerned by its delay.   

 

We are writing today to request that Domtar’s WPDES permit be issued.  PACRS would 

like to see this permit released and issued as soon as possible, as it requires reductions in 

phosphorus discharges during the term of the permit.  Any further delays put our goals of 

reducing phosphorus in the Flowages by 2010 in jeopardy. 

 

PACRS appreciates the cooperative efforts of the DNR to address the phosphorus issues 

in the Petenwell and Castle Rock Flowages.  We look forward to receiving a response 

from you that Domtar’s WPDES permit has been issued and will be in effect in the near 

future.   

 

Thank you for your attention to this matter.  PACRS looks forward to working with you 

and the DNR on future efforts to reduce phosphorus levels in the Wisconsin River. 

 

 

Sincerely, 

 

 

Bruce Carlson 

Chairman – PACRS  
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WPDES PERMIT 

 

STATE OF WISCONSIN 
DEPARTMENT OF NATURAL RESOURCES 

PERMIT TO DISCHARGE UNDER THE WISCONSIN POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

 

Didion Ethanol LLC 
 

is permitted, under the authority of Chapter 283, Wisconsin Statutes, to discharge from a facility  
located at 

N1/2 of the N1/2 of the NE1/4 of the SW1/4, S5, T12N, R12E, Town of Courtland, Columbia County, WI 
to 

 
An Unnamed tributary of the North Branch of Duck Creek in the  

Duck Creek and Rocky Run Watershed (LW20) of the Lower Wisconsin River Basin 
 

in accordance with the effluent limitations, monitoring requirements and other conditions set 
forth in this permit. 

 
The permittee shall not discharge after the date of expiration.  If the permittee wishes to continue to discharge after 
this expiration date an application shall be filed for reissuance of this permit, according to Chapter NR 200, Wis. 
Adm. Code, at least 180 days prior to the expiration date given below. 

 
State of Wisconsin Department of Natural Resources 
For the Secretary 
 
By _________________________ 
 Lloyd L. Eagan 
 South Central Regional Director 
 
 _________________________ 
 Date Permit Signed/Issued  
 
PERMIT TERM: EFFECTIVE DATE - April 01, 2008  EXPIRATION DATE - December 31, 2012 
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1 Surface Water Requirements 

1.1 Sampling Point(s) 
The discharge(s) shall be limited to the waste type(s) designated for the listed sampling point(s). 

Sampling Point Designation 
Sampling 
Point 
Number 

Sampling Point Location, WasteType/Sample Contents and Treatment Description (as applicable) 

001 The sample will be collected from a 6 inch pipe that discharges to an area of rip rap on the west bank of 
an intermittent tributary to Duck Creek. Lat: 43 32 13.8380    Long: 089 05 51.2196 The discharge will 
consist of cooling tower blowdown combined with RO reject water and filter backwash from a process 
used to polish the groundwater intake to the ethanol production process . 

1.2 Monitoring Requirements and Effluent Limitations 
The permittee shall comply with the following monitoring requirements and limitations. 

1.2.1 Sampling Point (Outfall) 001 - Cooling Tower Blowdown 
Monitoring Requirements and Effluent Limitations 

Parameter Limit Type Limit and 
Units 

Sample 
Frequency 

Sample 
Type 

Notes 

Flow Rate   gpd Daily Total Daily  
pH Field Daily Max 9.0 su Weekly Grab  
pH Field Daily Min 6.0 su Weekly Grab  
Dissolved Oxygen Daily Min 5.0 mg/L Weekly Grab  
Temperature Daily Max 89 deg F Monthly Grab  
Suspended Solids, 
Total 

Daily Max 10 mg/L Weekly Grab Samples shall be taken 
during the sand filter 
backwash operation. 

BOD5, Total   mg/L Monthly Grab Monitoring is only required 
for the first 12 months of 
effluent discharge. 

Chlorine, Total 
Residual 

Weekly Avg 7.3 μg/L Monthly Grab  

Chlorine, Total 
Residual 

Daily Max 38 μg/L Monthly Grab  

Chlorine, Total 
Residual 

Daily Max 0.06 lbs/day Monthly Grab  

Chlorine, Total 
Residual 

Weekly Avg 0.01 lbs/day Monthly Grab  

Phosphorus, Total   mg/L Monthly Grab See section 1.2.1.4 below. 
Zinc, Total 
Recoverable 

Weekly Avg 340 μg/L Monthly Grab See section 1.2.1.2 below. 

Zinc, Total 
Recoverable 

Daily Max 690 μg/L Monthly Grab See section 1.2.1.2 below. 
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Monitoring Requirements and Effluent Limitations 
Parameter Limit Type Limit and 

Units 
Sample 
Frequency 

Sample 
Type 

Notes 

Zinc, Total 
Recoverable 

Weekly Avg 0.57 lbs/day Monthly Grab See section 1.2.1.2 below. 

Zinc, Total 
Recoverable 

Daily Max 1.2 lbs/day Monthly Grab See section 1.2.1.2 below. 

Arsenic, Total 
Recoverable 

Monthly Avg 50 μg/L Monthly Grab See section 1.2.1.2 below. 

Copper, Total 
Recoverable 

  mg/L Quarterly Grab  See section 1.2.1.3 below. 

Nickel, Total 
Recoverable 

  mg/L Quarterly Grab  See section 1.2.1.3 below. 

Chloride   mg/L Monthly Grab  See section 1.2.1.1 below. 
Hardness, Total as 
CaCO3 

  mg/L Quarterly Grab  See section 1.2.1.3 below. 

Acute WET   TUa Quarterly 24-Hr Flow 
Prop Comp 

See sections 1.2.1.9 and 
1.2.1.10 below. 

Chronic WET   rTUc Quarterly 24-Hr Flow 
Prop Comp 

See sections 1.2.1.9 and 
1.2.1.10 below. 

 

1.2.1.1 Chloride Monitoring 
When 11 or more representative results have been provided to the Department, the permittee may request that the 
Department make a determination of the need for further monitoring. Within 60 days of such request, the Department 
shall make that determination.  If the Department determines that further monitoring is unnecessary, the Department 
shall notify the permittee, and the monitoring requirements shall be eliminated. This action shall take place without 
public notice. 

1.2.1.2 Zinc and Arsenic – Potential Removal of Effluent Limitations 
Whenever 11 or more representative results for zinc and arsenic have been provided to the Department, the permittee 
may request that the Department make a determination of the need for a limit under section NR 106.05, Wisconsin 
Administrative Code.  For this request, the samples shall be evenly spaced over the period or periods of discharge 
during at least 12 months time and must be tested according to the “Sampling and Testing Procedures” in the Standard 
Requirements section in this permit.  Within 60 days of such request, the Department shall make that determination.  If 
the Department determines that effluent limitations are unnecessary based on the procedures in NR 106.05, the 
Department shall notify the permittee and the monitoring requirements for zinc and arsenic shall be reduced to 
quarterly. This action shall take place without public notice thereof. 

1.2.1.3 Copper, Nickel and Hardness Monitoring 
Monitoring is only required for the first year following permit issuance. Hardness is only monitored in conjunction 
with these metals because of its relationship to the daily maximum limits based on acute toxicity criteria. 

1.2.1.4 Total Phosphorus Monitoring 
Phosphorus monitoring beyond the first 12 monthly effluent sample results will not be required as long as the 12 
month running average concentration is below 1.0 mg/L and the discharge quantity averaged over the entire year does 
not exceed 60 pounds per month. 
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1.2.1.5 BOD Monitoring 
Additional effluent sample results are necessary to have sufficient representative data to determine the need for 
effluent limitations in the next permit reissuance. 

 

1.2.1.6 Total Metals Analyses 
Measurements of total metals and total recoverable metals shall be considered as equivalent. 

1.2.1.7 Applicable Mass Limits for Total Residual Chlorine 
The applicable mass limits for Total Residual Chlorine are 0.06 pound per day (daily maximum), and 0.01 pound per 
day (weekly average). See Standard Requirements for "Applicability of Alternative Wet Weather Limitations". 

1.2.1.8 Additives 
The permittee shall report the dosage rate of all additives used on a monthly basis. Attach a summary page including 
each additive description, the dosage rate, and the total amount used to the monthly discharge monitoring report 
forms. 

1.2.1.9 Whole Effluent Toxicity (WET) Testing 
Samples shall be taken after resumption of tower blowdown immediately following the 60 minute "lockout" period" 
that occurs after the addition of the Biotrol-120 additive. 

Primary Control Water: Primary control water should be the unnamed tributary of the North Branch of Duck Creek, 
upstream of the confluence with the point of discharge of effluent. In the event that there is no flow in the unnamed 
tributary, primary control water should be the North Branch of Duck Creek, upstream of the point of confluence with 
the unnamed tributary. 
Instream Waste Concentration (IWC): 100 % 

Dilution series: At least five effluent concentrations and dual controls must be included in each test. 

• Acute: 100, 50, 25, 12.5, 6.25% and any additional selected by the permittee. 

• Chronic: 100, 30, 10, 3, 1% (if the IWC <30%) or 100, 75, 50, 25, 12.5% (if the IWC >30%) and any 
additional selected by the permittee. 

WET Testing Frequency:  Tests are required for each quarter in a permit year unless the sampling frequency has 
been reduced to annually and then sampling shall occur during the following quarters. 

• Acute:  July 1 – September 30, 2009, October 1 – December 31, 2010, January 1 – March 31, 2011, April 1- 
June 30, 2012 

• Chronic:  July 1 – September 30, 2009, October 1 – December 31, 2010, January 1 – March 31, 2011, April 
1- June 30, 2012 

Reporting: The permittee shall report test results on the Discharge Monitoring Report form, and also complete the 
"Whole Effluent Toxicity Test Report Form" (Section 6, "State of Wisconsin Aquatic Life Toxicity Testing Methods 
Manual, 2nd Edition"), for each test.  The original, complete, signed version of the Whole Effluent Toxicity Test 
Report Form shall be sent to the Biomonitoring Coordinator, Bureau of Watershed Management, 101 S. Webster St., 
P.O. Box 7921, Madison, WI 53707-7921, within 45 days of test completion.  The original Discharge Monitoring 
Report (DMR) form and one copy shall be sent to the contact and location provided on the DMR by the required 
deadline. 

Determination of Positive Results: An acute toxicity test shall be considered positive if the Toxic Unit - Acute (TUa) 
is greater than 1.0 for either species.  The TUa shall be calculated as follows: If LC50 ≥ 100, then TUa = 1.0.  If LC50 is 
< 100, then TUa = 100 ÷ LC50.  A chronic toxicity test shall be considered positive if the Relative Toxic Unit - 
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Chronic (rTUc) is greater than 1.0 for either species.  The rTUc shall be calculated as follows: If IC25 ≥ IWC, then 
rTUc = 1.0.  If IC25 < IWC, then rTUc = IWC ÷ IC25. 

Additional Testing Requirements: Within 90 days of a test which showed positive results, the permittee shall 
submit the results of at least 2 retests to the Biomonitoring Coordinator on "Whole Effluent Toxicity Test Report 
Forms".  The retests shall be completed using the same species and test methods specified for the original test (see the 
Standard Requirements section herein). 

1.2.1.10 Whole Effluent Toxicity (WET) testing – Potential Reduction of Sample Frequency 
Whenever 4 passing test results and no failures for Acute and Chronic WET testing have been provided to the 
Department within the previous permit year, the permittee may request that the Department make a determination to 
reduce sampling frequency.  Each permit year begins on April 1st and ends on March 31st of the following calendar 
year. For purpose of this request, the samples shall be evenly spaced over the 4 quarterly periods of discharge during 
the 12 months in the previous permit year and must be tested according to the procedures specified in the "State of 
Wisconsin Aquatic Life Toxicity Testing Methods Manual, 2nd Edition" (PUB-WT-797, November 2004) as required 
by NR 219.04, Table A, Wis. Adm. Code referenced in the Standard Requirements section in this permit.  Within 60 
days of such request, the Department shall make that determination.  If the Department determines that there have 
been no Acute or Chronic WET test failures in the previous permit year, the Department shall notify the permittee and 
the monitoring frequency shall be reduced to annually. This action shall take place without public notice thereof. 

1.2.1.11 Groundwater Discharges Not Authorized 
This permit does not authorize groundwater discharges such as land spreading of wet or dried distiller’s grains or 
leaching from bulk storage piles of wet or dried distiller’s grains. 
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2 Standard Requirements 
NR 205, Wisconsin Administrative Code (Conditions for Industrial Dischargers):  The conditions in ss. NR 
205.07(1) and NR 205.07(3), Wis. Adm. Code, are included by reference in this permit.  The permittee shall comply 
with all of these requirements.  Some of these requirements are outlined in the Standard Requirements section of this 
permit.  Requirements not specifically outlined in the Standard Requirement section of this permit can be found in ss. 
NR 205.07(1) and NR 205.07(3). 

2.1 Reporting and Monitoring Requirements 

2.1.1 Monitoring Results 
Monitoring results obtained during the previous month shall be summarized and reported on a Department 
Wastewater Discharge Monitoring Report.  The report may require reporting of any or all of the information specified 
below under ‘Recording of Results’.  This report is to be returned to the Department no later than the date indicated 
on the form.  When submitting a paper Discharge Monitoring Report form, the original and one copy of the 
Wastewater Discharge Monitoring Report Form shall be submitted to the return address printed on the form.  A copy 
of the Wastewater Discharge Monitoring Report Form or an electronic file of the report shall be retained by the 
permittee. 

All Wastewater Discharge Monitoring Reports submitted to the Department should be submitted using the electronic 
Discharge Monitoring Report system.  Permittees who may be unable to submit Wastewater Discharge Monitoring 
Reports electronically may request approval to submit paper DMRs upon demonstration that electronic reporting is 
not feasible or practicable. 

If the permittee monitors any pollutant more frequently than required by this permit, the results of such monitoring 
shall be included on the Wastewater Discharge Monitoring Report. 

The permittee shall comply with all limits for each parameter regardless of monitoring frequency.  For example, 
monthly, weekly, and/or daily limits shall be met even with monthly monitoring.  The permittee may monitor more 
frequently than required for any parameter. 

An Electronic Discharge Monitoring Report Certification sheet shall be signed and submitted with each electronic 
Discharge Monitoring Report submittal.  This certification sheet, which is not part of the electronic report form, shall 
be signed by a principal executive officer, a ranking elected official or other duly authorized representative and shall 
be mailed to the Department at the time of submittal of the electronic Discharge Monitoring Report.  The certification 
sheet certifies that the electronic report form is true, accurate and complete.  Paper reports shall be signed by a 
principal executive officer, a ranking elected official, or other duly authorized representative. 

2.1.2 Sampling and Testing Procedures 
Sampling and laboratory testing procedures shall be performed in accordance with Chapters NR 218 and NR 219, 
Wis. Adm. Code and shall be performed by a laboratory certified or registered in accordance with the requirements of 
ch. NR 149, Wis. Adm. Code. Groundwater sample collection and analysis shall be performed in accordance with ch. 
NR 140, Wis. Adm. Code.  The analytical methodologies used shall enable the laboratory to quantitate all substances 
for which monitoring is required at levels below the effluent limitation.  If the required level cannot be met by any of 
the methods available in NR 219, Wis. Adm. Code, then the method with the lowest limit of detection shall be 
selected.  Additional test procedures may be specified in this permit. 

2.1.3 Recording of Results 
The permittee shall maintain records which provide the following information for each effluent measurement or 
sample taken: 
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• the date, exact place, method and time of sampling or measurements; 
• the individual who performed the sampling or measurements; 
• the date the analysis was performed; 
• the individual who performed the analysis; 
• the analytical techniques or methods used; and 
• the results of the analysis. 

2.1.4 Reporting of Monitoring Results 
The permittee shall use the following conventions when reporting effluent monitoring results: 

• Pollutant concentrations less than the limit of detection shall be reported as < (less than) the value of the 
limit of detection.  For example, if a substance is not detected at a detection limit of 0.1 mg/L, report the 
pollutant concentration as < 0.1 mg/L. 

 
• Pollutant concentrations equal to or greater than the limit of detection, but less than the limit of 

quantitation, shall be reported and the limit of quantitation shall be specified. 
 
• For the purposes of reporting a calculated result, average or a mass discharge value, the permittee may 

substitute a 0 (zero) for any pollutant concentration that is less than the limit of detection.  However, if the 
effluent limitation is less than the limit of detection, the department may substitute a value other than zero 
for results less than the limit of detection, after considering the number of monitoring results that are 
greater than the limit of detection and if warranted when applying appropriate statistical techniques. 

2.1.5 Records Retention 
The permittee shall retain records of all monitoring information, including all calibration and maintenance records and 
all original strip chart recordings for continuous monitoring instrumentation, copies of all reports required by the 
permit, and records of all data used to complete the application for the permit for a period of at least 3 years from the 
date of the sample, measurement, report or application, except for sludge management forms and records, which shall 
be kept for a period of at least 5 years. 

2.1.6 Other Information 
Where the permittee becomes aware that it failed to submit any relevant facts in a permit application or submitted 
incorrect information in a permit application or in any report to the Department, it shall promptly submit such facts or 
correct information to the Department. 

2.2 System Operating Requirements 

2.2.1 Noncompliance Notification 
• The permittee shall report the following types of noncompliance by a telephone call to the Department's 

regional office within 24 hours after becoming aware of the noncompliance; 
• any noncompliance which may endanger health or the environment; 
• any violation of an effluent limitation resulting from an unanticipated bypass; 
• any violation of an effluent limitation resulting from an upset; and 
• any violation of a maximum discharge limitation for any of the pollutants listed by the Department in 

the permit. 
 

• A written report describing the noncompliance shall also be submitted to the Department's regional office 
within 5 days after the permittee becomes aware of the noncompliance.  On a case-by-case basis, the 
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Department may waive the requirement for submittal of a written report within 5 days and instruct the 
permittee to submit the written report with the next regularly scheduled monitoring report.  In either case, 
the written report shall contain a description of the noncompliance and its cause; the period of 
noncompliance, including exact dates and times; the steps taken or planned to reduce, eliminate and 
prevent reoccurrence of the noncompliance; and if the noncompliance has not been corrected, the length 
of time it is expected to continue. 

 
• The permittee shall give advance notice to the Department of any planned changes in the permitted 

facility or activity which may result in noncompliance with permit requirements. 
 

NOTE: Section 292.11(2)(a), Wisconsin Statutes, requires any person who possesses or controls a hazardous 
substance or who causes the discharge of a hazardous substance to notify the Department of Natural Resources 
immediately of any discharge not authorized by the permit.  The discharge of a hazardous substance that is not 
authorized by this permit or that violates this permit may be a hazardous substance spill.  To report a hazardous 
substance spill, call DNR's 24-hour HOTLINE at 1-800-943-0003. 

2.2.2 Scheduled Bypassing 
Any construction or normal maintenance which results in a bypass of wastewater from a treatment system is 
prohibited unless authorized by the Department in writing.  If the Department determines that there is significant 
public interest in the proposed action, the Department may schedule a public hearing or notice a proposal to approve 
the bypass.  Each request shall specify the following minimum information: 

• proposed date of bypass; 
• estimated duration of the bypass; 
• estimated volume of the bypass; 
• alternatives to bypassing; and 
• measures to mitigate environmental harm caused by the bypass. 

 

2.2.3 Proper Operation and Maintenance 
The permittee shall at all times properly operate and maintain all facilities and systems of treatment and control which 
are installed or used by the permittee to achieve compliance with the conditions of this permit.  The wastewater 
treatment facility shall be under the direct supervision of a state certified operator as required in s. NR 108.06(2), Wis. 
Adm. Code.  Proper operation and maintenance includes effective performance, adequate funding, adequate operator 
staffing and training as required in ch. NR 114, Wis. Adm. Code, and adequate laboratory and process controls, 
including appropriate quality assurance procedures.  This provision requires the operation of back-up or auxiliary 
facilities or similar systems only when necessary to achieve compliance with the conditions of the permit. 

 

2.2.4 Spill Reporting 
The permittee shall notify the Department in accordance with ch. NR 706 (formerly NR 158), Wis. Adm. Code, in the 
event that a spill or accidental release of any material or substance results in the discharge of pollutants to the waters 
of the state at a rate or concentration greater than the effluent limitations established in this permit, or the spill or 
accidental release of the material is unregulated in this permit, unless the spill or release of pollutants has been 
reported to the Department in accordance with s. NR 205.07 (1)(s), Wis. Adm. Code. 

2.2.5 Planned Changes 
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In accordance with ss. 283.31(4)(b) and 283.59, Stats., the permittee shall report to the Department any facility 
expansion, production increase or process modifications which will result in new, different or increased discharges of 
pollutants.  The report shall either be a new permit application, or if the new discharge will not violate the effluent 
limitations of this permit, a written notice of the new, different or increased discharge.  The notice shall contain a 
description of the new activities, an estimate of the new, different or increased discharge of pollutants and a 
description of the effect of the new or increased discharge on existing waste treatment facilities.  Following receipt of 
this report, the Department may modify this permit to specify and limit any pollutants not previously regulated in the 
permit. 

2.2.6 Duty to Halt or Reduce Activity 
Upon failure or impairment of treatment facility operation, the permittee shall, to the extent necessary to maintain 
compliance with its permit, curtail production or wastewater discharges or both until the treatment facility operations 
are restored or an alternative method of treatment is provided. 

2.3 Surface Water Requirements 

2.3.1 Permittee-Determined Limit of Quantitation Incorporated into this Permit 
For pollutants with water quality-based effluent limits below the Limit of Quantitation (LOQ) in this permit, the LOQ 
calculated by the permittee and reported on the Discharge Monitoring Reports (DMRs) is incorporated by reference 
into this permit.  The LOQ shall be reported on the DMRs, shall be the lowest quantifiable level practicable, and shall 
be no greater than the minimum level (ML) specified in or approved under 40 CFR Part 136 for the pollutant at the 
time this permit was issued, unless this permit specifies a higher LOQ. 

2.3.2 Appropriate Formulas for Effluent Calculations 
The permittee shall use the following formulas for calculating effluent results to determine compliance with average 
limits and mass limits: 

Weekly/Monthly average concentration = the sum of all daily results for that week/month, divided by the number 
of results during that time period. 

 
Weekly Average Mass Discharge (lbs/day): Daily mass = daily concentration (mg/L) x daily flow (MGD) x 8.34, 
then average the daily mass values for the week. 

 

Monthly Average Mass Discharge (lbs/day): Daily mass = daily concentration (mg/L) x daily flow (MGD) x 8.34, 
then average the daily mass values for the month. 

2.3.3 Visible Foam or Floating Solids 
There shall be no discharge of floating solids or visible foam in other than trace amounts. 

2.3.4 Chloride Notification 
The permittee shall notify the Department in writing of any proposed changes which may affect the characteristics of 
the wastewater, which results in an increase in the concentration of chloride, under the authority of sections 
283.31(4)(b) and 283.59(1), Stats.  This notification shall include a description of the proposed source of chlorides 
and the anticipated increase in concentration.  Following receipt of the notification, the Department may propose a 
modification to the permit. 
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2.3.5 Total Residual Chlorine Requirements (When De-Chlorinating Effluent) 
Test methods for total residual chlorine, approved in ch. NR 219 - Table B, Wis. Adm. Code, normally achieve a limit 
of detection of about 20 to 50 micrograms per liter and a limit of quantitation of about 100 micrograms per liter.  
Reporting of test results and compliance with effluent limitations for chlorine residual and total residual halogens 
shall be as follows:  

• Sample results which show no detectable levels are in compliance with the limit. These test results shall 
be reported on Wastewater Discharge Monitoring Report Forms as "< 100 µg/L". (Note: 0.1 mg/L 
converts to 100 µg/L) 

 
• Samples showing detectable traces of chlorine are in compliance if measured at less than 100 µg/L, unless 

there is a consistent pattern of detectable values in this range.  These values shall also be reported on 
Wastewater Discharge Monitoring Report Forms as "<100 µg/L."  The facility operating staff shall record 
actual readings on logs maintained at the plant, shall take action to determine the reliability of detected 
results  (such as re-sampling and/or calculating dosages), and shall adjust the chemical feed system if 
necessary to reduce the chances of detects. 

 
• Samples showing detectable levels greater than 100 µg/L shall be considered as exceedances, and shall be 

reported as measured. 
 

• To calculate average or mass discharge values, a "0" (zero) may be substituted for any test result less than 
100 µg/L.  Calculated values shall then be compared directly to the average or mass limitations to 
determine compliance. 

2.3.6 Additives 
In the event that the permittee wishes to commence use of a water treatment additive, or increase the usage of the 
additives greater than indicated in the permit application, the permittee must get a written approval from the 
Department prior to initiating such changes.  This written approval shall provide authority to utilize the additives at 
the specific rates until the permit can be either reissued or modified in accordance with s. 283.53, Stats. Restrictions 
on the use of the additives may be included in the authorization letter. 

 

2.3.7 Whole Effluent Toxicity (WET) Monitoring Requirements 
In order to determine the potential impact of the discharge on aquatic organisms, static-renewal toxicity tests shall be 
performed on the effluent in accordance with the procedures specified in the "State of Wisconsin Aquatic Life Toxicity 
Testing Methods Manual, 2nd Edition" (PUB-WT-797, November 2004) as required by NR 219.04, Table A, Wis. 
Adm. Code).  All of the WET tests required in this permit, including any required retests, shall be conducted on the 
Ceriodaphnia dubia and fathead minnow species.  Receiving water samples shall not be collected from any point in 
contact with the permittee's mixing zone and every attempt shall be made to avoid contact with any other discharge's 
mixing zone. 

2.3.8 Whole Effluent Toxicity (WET) Identification and Reduction 
Within 60 days of a retest which showed positive results, the permittee shall submit a written report to the 
Biomonitoring Coordinator, Bureau of Watershed Management, 101 S. Webster St., PO Box 7921, Madison, WI 
53707-7921, which details the following: 

• A description of actions the permittee has taken or will take to remove toxicity and to prevent the 
recurrence of toxicity; 
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• A description of toxicity reduction evaluation (TRE) investigations that have been or will be done to 
identify potential sources of toxicity, including some or all of the following actions: 

 
(a) Evaluate the performance of the treatment system to identify deficiencies contributing to effluent 

toxicity (e.g., operational problems, chemical additives, incomplete treatment) 
(b) Identify the compound(s) causing toxicity 
(c) Trace the compound(s) causing toxicity to their sources (e.g., industrial, commercial, domestic) 
(d) Evaluate, select, and implement methods or technologies to control effluent toxicity (e.g., in-plant or 

pretreatment controls, source reduction or removal) 
 
• Where corrective actions including a TRE have not been completed, an expeditious schedule under which 

corrective actions will be implemented; 
 
• If no actions have been taken, the reason for not taking action. 
 

The permittee may also request approval from the Department to postpone additional retests in order to investigate the 
source(s) of toxicity. Postponed retests must be completed after toxicity is believed to have been removed. 
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3 Summary of Reports Due 
FOR INFORMATIONAL PURPOSES ONLY 

Description Date Page 

Wastewater Discharge Monitoring Report no later than the date 
indicated on the form 

5 

Report forms shall be submitted to the address printed on the report form.  Any facility plans or plans and 
specifications for municipal, industrial, industrial pretreatment and non industrial wastewater systems shall be 
submitted to the Bureau of Watershed Management, P.O. Box 7921, Madison, WI 53707-7921. All other submittals 
required by this permit shall be submitted to:  
South Central Region, 3911 Fish Hatchery Road, Fitchburg, WI 53711-5397 
 
 



State of Wisconsin
 
CORRESPONDENCE/MEMORANDUM
 
 
DATE: January 16, 2008 FILES REF:  3200 
 
TO: Dan Joyce – WT/3, Brenda Howald - SCR 
 
FROM: Susan Sylvester - WT/3  
 
SUBJECT:  Water Quality-based Effluent Limitations for proposed new discharge from Didion Ethanol LLC 

Plant in Town of Courtland - Columbia County. 
 
This is in response to your request for an evaluation of water quality-based effluent limitations for proposed 
new discharge of combined flow of cooling tower blowdown, sand filter backwash and reverse osmosis from 
Didion facility to an unnamed tributary of North Branch of Duck Creek.  The effluent limitations for this 
discharge were evaluated using chapters NR 102, 104, 105, 106, 207, 217 and 209 Wis. Adm. Code (where 
applicable).   
 
The discharge is located in the Duck Creek and Rocky Run Watershed (LW20) of the Lower Wisconsin River 
Basin. Outfall is located at NE ¼ of SW ¼ of Section 5, T12N_R12E (see the following map). The evaluation of 
the permit recommendations is discussed in more detail in the attached report. 

 



Since this is a new discharge to surface water, a ch. NR 207 review is required.  The fish and aquatic life 
procedures found in s. NR 207.04 were used for evaluation of the proposed new discharge. Water quality 
based effluent limitations will set to prevent the lowing of water quality in the downstream fish and 
aquatic life waters. 
 
Based on our review, the following effluent limitations listed below are recommended for discharge of 
0.2045 mgd.  These limitations will be protective of downstream stretch of the receiving water as well.   
 

 
Table #1 RECOMMENDED EFFLUENT LIMITATIONS FOR OUTFALL − 001 
  
pH 6.0 s.u. − 9.0 s.u. 
BOD5 Monitoring only 
TSS 10 mg/L − daily maximum  

Total residual chlorine 38 ug/L (0.06 lbs/d) daily max. 
7.3 ug/L (0.01 lbs/d) weekly avg.  

Zinc 690 ug/L (1.2 lbs/d) − daily max.  
340 ug/L (0.57 lbs/d)− weekly avg.   

Arsenic 50 ug/L – monthly average  
Copper, nickel & chloride  Monitoring only 
Phosphorus Monitoring only 
Hardness Monitoring only 
WET testing: 
Acute & Chronic 

 
1x yearly tests during the permit term 

 
If there are any questions or comments, please contact Nasrin Mohajerani at (608) 275-3239. 
 
PREPARED BY:            
   

 
______________________                
Nasrin Mohajerani, P.E.        
Water Resources Engineer    
 
 
 
cc: Duane Schuettpelz − WT/3 
 Nasrin Mohajerani – SCR      



Water Quality-Based Effluent Limitations for 
The Didion Ethanol LLC – Town of Courtland  

 
Prepared by: Nasrin Mohajerani - SCR 

General Discussion: 
Water quality-based effluent limitations are evaluated in this report for toxic substances based upon 
water quality criteria in ch. NR 105, including acute toxicity criteria (ATC), chronic toxicity criteria (CTC), 
wildlife criteria (WC), human threshold criteria (HTC) and human cancer criteria (HCC).  If the discharge 
is to water classified as a public water supply, limits based on taste and odor criteria (TOC) from ch. NR 
102 are also evaluated.  Effluent limitations for toxic substances are calculated using the procedures in 
ch. NR 106.  
 
A. Facility Information 
 
Project Description 
Didion Ethanol LLC is constructing a grain ethanol facility near Cambria in Courtland Township.  
Ethanol is a liquid alcohol (ethyl alcohol) that is manufactured by the fermentation of grains such as 
wheat, barley, corn, wood and also sugar cane and can be used as: 
• An octane enhancer in fuels ; 
• An oxygenated fuel additive that can reduce carbon monoxide vehicle emissions 
• A non − petroleum based gasoline extender 
 
Most ethanol is used in its primary form for blending with unleaded gasoline and other fuel products.  
 
Didion intends to process 18.2 million bushels of corn annually and produce 50 million gallons of 
denatured fuel grade ethanol and 165,000 tons of dried distiller’s grain with soluble per year. 
 
The ethanol production process breaks down available starches found in a combination of whole and 
fractionated corn and water mash through an enzymatic reaction.  Starch conversion is done in a 
continuous flow process.  The sugars in the mash are then converted to ethanol in a process known as 
fermentation.  After fermentation, the ethanol concentration is 12-17 percent by volume.  Next, the 
ethanol is separated from the water and solids to a 200 proof concentration (anhydrous ethanol) in a 
stripper column and molecular sieve beds. 
 
Ethanol Production Process in more detail: 
 
The major steps in the dry milling process are outlined below. 
 
Milling: The corn first passes through hammer mills, which grind it into a fine powder, called meal. The 
meal is then fed to the mashing system 
 
Mashing: The meal is mixed with water and alpha-amylase, and passes through cookers. The action of 
heat liquefies the starch, and enzymes begin the process of breaking down the starch to sugars. The 
mash from the cookers is then cooled and pumped to a fermenter. 
 
Fermentation: Yeast is added to the mash to convert the sugars to ethanol and carbon dioxide. Using a 
continuous process, the fermenting mash is allowed to flow, or cascade, through several fermenters, until 
the mash leaving the final tank is fully fermented. 
 
Distillation: The fermented mash, now called "beer", contains about 10% alcohol, as well as all the non-
fermentable solids from the corn and the yeast cells. The mash is then pumped to the continuous flow, 
multi-column distillation system, where the alcohol is removed from the solids and water. The alcohol 
leaves the top of the final column at about 96% strength, and the residue mash, called stillage, is 
transferred from the base of the column to the co-product processing area. 
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Dehydration: The alcohol from the top of the column passes through a patented dehydration system (a 
molecular sieve dehydrator), where the remaining water is removed. The alcohol product at this stage is 
called anhydrous (pure) alcohol or ethanol. 
 
Rectification: The ethanol can be further purified (or 'rectified') to produce industrial and beverage grade 
alcohol. 

Co-Products: 
Carbon Dioxide: This gas, given off in great quantities during fermentation, is collected and cleaned of 
any residual alcohol.  It is compressed and sold as an industrial commodity for food freezing and 
carbonation of beverages. 
 
Dried Distillers Grains (DDGS): The stillage is processed in a series of dewatering and drying steps to 
produce DDGS, a high protein and energy animal feed. 
 
The result of this activity is discharge of combined flow of cooling tower blowdown, sand filter backwash 
and reverse osmosis to unnamed tributary of North Branch of Duck Creek.  
 
Water treatment additives are used and are discussed later in this report.  
 
B. Receiving Water Description 
 
1. Receiving Water Classification 
Duck Creek is classified as warm water sport fish community according to proposed chs. NR 
102.04(3) (c) and is not classified as a public water supply. Classification of unnamed tributary of North 
Branch of Duck Creek by default is warm water sport fish community. 
 
2. Receiving Water Flows 
The receiving water flows used in establishing effluent limitations is zero because discharge is to a 
tributary of North Branch Duck Creek. 
 
Outfall Location: 
Proposed outfall location is at NE ¼ of the SW ¼ of Section 5 in the town of Courtland (T12N_R12E) 
(see attached map).  
 
Evaluation of chemical-specific Toxicants: 
 
Effluent concentration data: Since this is a new surface water discharge the sources of the effluent 
concentration for toxic substances are from estimated effluent concentrations using the intake water and 
effluent data from a similar ethanol facility. 
 
General Basis for Permit Recommendations: 
 
Using the procedures in s. NR 106.05, there are four cases in which water quality-based effluent 
limitations are required to be included in WPDES permits.   
 
1. If there is a categorical limit and the water quality-based limit is more stringent (lower) than the 

categorical limit, the water quality-based limit must be included in the permit pursuant to s. NR 
106.04 (1).  The categorical limitations represent the maximum allowable discharge for this type 
of facility.   

 
2. If the maximum effluent concentration exceeds the water quality-based limitation, the limitation 

must be included in the permit pursuant to s. NR 106.05 (3).  For purposes of evaluating this 
case, the 1-day maximum effluent concentration is compared to the daily maximum limit, the 4-
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day maximum effluent concentration (the highest mean effluent concentration calculated using 4 
consecutive days of data) is compared to the weekly average limit, and the 30-day maximum 
effluent concentration (the highest mean effluent concentration calculated using 30 consecutive 
days of data) is compared to the monthly average limit. 

 
3. If there are fewer than eleven detected values for a substance and the mean effluent 

concentration exceeds 1/5 of the calculated water quality-based limitation, the limitation must be 
included in the permit pursuant to s. NR 106.05 (6). 

 
4. If there are 11 or more detected values and the 99th upper percentile (P99) value exceeds the 

limit, comparing the 1-day P99 to the daily maximum limit, the 4-day P99 to the weekly average 
limit, and the 30-day P99 to the monthly average limit, the limit must be included in the permit 
pursuant to s. NR 106.05 (4). 

 
The permit application included only one estimated flow of 0.2045 mgd for all and no estimates of flow 
rate for (daily maximum, maximum 7-day average, maximum 30-day average & maximum annual 
average) were provided.  Therefore, any mass limits will be calculated using the 0.2045 mgd. 
 
This facility is categorized as a minor industry, discharging less than 1.0 mgd and is not a primary 
industry.  Therefore, the permit application required effluent sample analyses for a limited number of 
common pollutants.  
 
Effluent Limitations Summary Tables: 
The following sets of tables list the water quality-based limitations for this permittee along with the results 
of testing on that permittee's discharge(s).  In each table, the "Course of Action" column notes where 
permit limitations may be necessary based on a comparison of the limitations to the available effluent 
data using the procedures in ss. NR 106.04 and 106.05.  If the course of action actually involves 
recommending permit limitations, those limitations are discussed in more detail following the tables for 
each alternative. 
 
The effluent limit summaries will include only those substances that were detected. Concentrations are 
indicated in units of ug/L except for hardness (mg/l).  
 

  
EFFLUENT LIMIT CALCULATIONS FOR: 

 
Didion 

 
Ethanol LLC 

 RECEIVING WATER: Unnamed trib. to N. Branch Duck Creek   
 RECEIVING WATER INFORMATION:  
 CLASSIFICATION:  Warmwater Sport Fish, Warm Water Forage, and   

 Limited Forage Communities (Non-Public Water Supply) 
  Harmonic 

 FLOWS (cfs):  7Q10 7Q2 90Q10 Mean 
  = 0.0 0.0 0.0 0.0 
 % USED FOR MIXING  =  
 HARDNESS = 470 PPM From WET data  

   
 EFFLUENT INFORMATION:  DAILY FLOW  
 OUTFALL NUMBER f (mgd) (cfs)  

 ------ ------ ------  
001 0 0.2045 0.316  
EFFLUENT HARDNESS = 1300 PPM   From reported data               
 EFFLUENT DILUTION    
  DUE TO ZID not applicable   
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CALCULATION OF EFFLUENT LIMITATIONS BASED ON ATC (ug/L)    
 REF. MAX. 1/5 OF MEAN  COURSE
 HARD. EFFL. EFFL. EFFL. OF
SUBSTANCE or pH ATC LIMIT LIMIT CONC. ACTION
Chlorine  19.03 38.06 7.61   
Arsenic  339.80 679.60 135.92  22.8 
Chromium (+3) 301 4445.84 8891.68 1778.34  25.9 
Copper 427 58.28 116.56 23.31  5.3 
Nickel 157 2219.01 4438.02 887.60  8.8 
Zinc 333 344.68 689.36 137.87 515.5 A 
Chloride  7.57E+05 1.51E+06 3.03E+05 16500 

 
 

CALCULATION OF EFFLUENT LIMITATIONS BASED ON CTC (ug/L)    
RECEIVING WATER FLOW = 0 cfs     
 REF. WEEKLY 1/5 OF MEAN  COURSE
 HARD. AVE. EFFL. EFFL. OF
SUBSTANCE or pH CTC LIMIT LIMIT CONC. ACTION
Chlorine  7.28 7.28 1.46   
Arsenic  152.20 152.20 30.44  22.8 
Chromium (+3) 301 325.75 325.75 65.15  25.9 
Copper 427 41.29 41.29 8.26  5.3 
Nickel 157 246.88 246.88 49.38  8.8 
Zinc 333 344.68 344.68 68.94  515.5 A 
Chlorides  3.95E+05 3.95E+05 7.90E+04 16500 

 
 

CALCULATION OF EFFLUENT LIMITATIONS BASED ON HTC (ug/L)  
RECEIVING WATER FLOW   0 cfs    
   MEAN MO'LY 1/5 OF MEAN 
   BACK- AVE. EFFL. EFFL.
SUBSTANCE   HTC GRD. LIMIT LIMIT CONC.
Chromium (+3)  2.50E+06   2500000 500000  25.9
Nickel  43000   43000 8600  8.8

 
 

CALCULATION OF EFFLUENT LIMITATIONS BASED ON HCC (ug/L)  
RECEIVING WATER FLOW  0 cfs     
 MEAN MO'LY 1/5 OF MEAN  COURSE
 BACK- AVE. EFFL. EFFL. OF
SUBSTANCE HCC GRD. LIMIT LIMIT CONC. ACTION
Arsenic 50   50 10  22.8 A 
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STANDARD COURSES OF ACTION: 

A 
A permit limit is recommended because the mean effluent concentration at the mix point exceeded 1/5 of the calculated 
limit (s. NR 106.05 (6)). 

B A permit limit is recommended because the P99 value at the mix point exceeded the calculated limit (s. NR 106.05 (4)). 
 

C A permit limit is recommended because the maximum effluent concentration exceeded the calculated limit (s. NR 
106.05 (3)). 
 

D The substance was not detected, but the reported level of detection exceeded 1/5 of the limit.  A better test method 
may be available such that the level of detection may be reduced to an acceptable level.  The effluent limit is 
recommended in the permit subject to removal based on the results of additional testing using a better test method 
and/or level of detection.  The limit(s) may be removed from the permit following that initial test if that substance either 
is not detected using the indicated test method or is not detected at a level of detection equal to or less than 1/5 the 
indicated limit.  
 

E The substance was not detected, but the reported level of detection exceeded 1/5 of the limit.  The reported level of 
detection is considered consistent with levels achievable by other industrial and municipal dischargers using current 
analytical technology.  Until sufficient technological advances are made such that the expected levels of detection are 
significantly lowered, additional testing is unwarranted.  No additional testing is necessary prior to the next permit 
reissuance application. 

F One test is recommended with the next permit reissuance application, but no limit is recommended pending submittal of 
that test result. 

G Monitoring of this parameter is necessary because the permittee failed to provide this monitor data with the permit 
reissuance application.   One test is recommended within 12 months preceding expiration of the reissued permit, so 
that result may be submitted with the next reissuance application.  At this time, no limit is recommended. 

H Although a permit limitation may be warranted under A), B), C) or D) above, that limitation is not recommended at this 
time because there is a lower limitation already recommended for the permit(s) over a similar or shorter averaging 
period than that which is applicable here. 

I No additional testing is recommended because it is not expected that the indicated substance will be present in this 
discharge. 

J  This substance is discussed in the permit recommendation section below. 
 

 
PERMIT RECOMMENDATIONS: 
Based on the above information and the WPDES permit application, the following water quality-based effluent 
limitations are recommended. 
 
BOD5:  In establishing BOD5 limitations, the primary intent is to prevent a lowering of dissolved oxygen 
levels in the receiving water below water quality standards as specified in s. NR 102.04(4)(e). The 26-lb 
method is the most frequently used approach for calculating BOD5 limits. The BOD

5
 limitations based on 

water quality standards is calculated and summarized in the following table.  
 

BOD LIMIT CALCULATIONS (26 LB Method) Didion LLC 
RECIVING WATER: unnamed tributary of NB of Duck Crk    

PROPOSED DESIGN FLOW (MGD) 0.2045 0.2045   
RIVER FLOW 7Q10 (cfs) 0 0   
RIVER TEMPERATURE  24 3   
EFFLUENT DO (mg/L)  7 7   
BACKGROUND DO (mg/L) 7 7   
MIX DO (mg/L)  7 7   
DO CRITERION (mg/L)  5 5   
BOD5 Concentration Limits (mg/L) 4.8 9.7  
Mass (lbs/d) based on proposed design flow 8.18 16.56  
BOD5 (mg/L) = 2.4(DObg-DOcr)[a](0.967^(T-24) =  
where:  a = (Q7,10(0.645) + Qd)f/Qdf   
Mass = (Design flow MGD)*(BOD5 mg/L)*(8.34)   
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Recommendations: Based on this review, a weekly average BOD5 limit of 5 mg/L for summer and 10 
mg/L (rounded) for winter is calculated for outfall 001 however, since effluent test result indicated that 
BOD is not detected as we were expecting, we don’t recommend any BOD limitations at this time.  On 
the other hand because this is a new discharge, for the time being it is recommended that an appropriate 
monitoring frequency be requested in order to have sufficient representative data for the effluent BOD 
evaluation for the permit reissuance.  The need for limitations would be based on the results of effluent 
monitoring. 
 
Total Suspended Solids (TSS):  Effluent limitations for total suspended solids are applied primarily to 
maintain or improve water clarity and prevent deposition.  Such limits are not water quality-based in the 
sense of needed to comply with numerical criteria.  Normally suspended solids limitations are thus 
established the same as the BOD

5
 limitations in accordance with s. NR 102.04 to prevent objectionable 

deposits on shores or beds of receiving waters. Therefore, a limit of 10 mg/L for TSS is recommended to 
go in the permit.  
 
Ammonia Nitrogen: Water quality-based effluent limitations are evaluated in this report for Ammonia 
Nitrogen based upon water quality criteria in ch. NR 105 (as revised in March, 2004), using the 
procedures in s. NR 106.32.  The acute criteria relate to the pH of the effluent; the chronic criteria relate 
to both the pH and temperature of the receiving water body. This approach will establish criteria that are 
necessary to assure attainment of the designated use for the water body receiving the discharge. 
 
Since effluent test results indicate that ammonia (<0.04 mg/L, nitrate <0.008 mg/L and nitrite <0.008 
mg/L) are not detected in the effluent as we were expecting and effluent pH is 8.1 s.u., effluent limitations 
or monitoring for ammonia is not recommended at this time. 
 
Chlorine:  If chlorine is used for disinfection, a chlorine limit is applicable.  The permittee’s ability to 
comply with those limits will determine if these additives can be used and at which rate they can be 
applied.   
 
Chlorine Recommendation:  Daily maximum limit of 38 ug/L and weekly average limit of 7.3 ug/L is 
recommended in the reissued permit. Mass limits are also recommended based on effluent flow rate. 
 
Zinc: Given the limited data available for zinc it appears that zinc is potentially present in the discharge 
therefore zinc is a water quality concern.  The average of two sample results (515.5 ug/L) is greater than 
level of concern which is 1/5 of the calculated limits for both acute and chronic.  As a result a daily 
maximum limit of 690 ug/L and weekly average limit of 340 ug/L (rounded) is recommended.  However, 
because this is a new discharge to surface water, for chronic 1/3 of the total assimilative capacity of the 
stream should be given but since the stream flow is zero 1/3 of the limit is the same as full assimilative 
capacity.  
 
Arsenic: A single arsenic sample was detected at 22.8 ug/L which is exceeded one-fifth of the calculated 
monthly average effluent limitation for arsenic based on Human Cancer Criteria limit.  As a result a 
monthly average limit of  50 ug/L is recommended.  However, because this is a new discharge to surface 
water, for chronic 1/3 of the total assimilative capacity of the stream should be given but since the stream 
flow is zero 1/3 of the limit is the same as full assimilative capacity.   
 
Note: These limitations for zinc and arsenic are subject to removal if the result of sufficient effluent data 
(using the approved test method) shows the average p99 value does not exceed the level of concern or 
the limit.   
 
Chloride: chloride monitoring is recommended to establish the p99 levels according to s. NR 106.85.  
Eleven or more detected chloride values are needed.  A single chloride sample was detected at 16.5 
mg/L which is lower than level of concern for Acute and chronic limits however, a single chloride result is 
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not sufficient to know the effluent concentration for chloride. It is recommended that at least 12 data be 
provided for the next permit reissuance.  The need for limitations would be based on the results of 
effluent monitoring. 
 
Additional monitoring: It is possible that trace concentrations of copper and nickel be present in the 
effluent therefore, quarterly monitoring is recommended for the first year following permit reissuance.   
Also quarterly monitoring for hardness is recommended for the first year because of the relationship 
between hardness and daily maximum limits based on acute toxicity criteria. 
 
Phosphorus:  A 1.0 mg/L monthly average phosphorus limit is required under chapter NR 217 if the 
discharge (averaged over the entire year) exceeds 60 pounds per month. . 
  
In order to determine whether the phosphorus limit is necessary at Didion Ethanol Plant, it is 
recommended that phosphorus monitoring be required at this time.  Based on a review of the provided 
effluent phosphorus data, the Department will determine if the facility discharges more than 60 pounds of 
phosphorus in any given month.   As a result of that evaluation, the need for a limit can be established.  
Also, water quality-based phosphorus standards are currently under development which may result in a 
phosphorus effluent limitation lower than 1 mg/L.  Therefore, the facility should be designed in a manner 
which would allow for future changes to meet a phosphorus effluent limitation at or below 1 mg/L. 
 
Antidegredation Evaluation:  
 
Potential Downstream Impacts: This discharge eventually joins to North Branch of Duck Creek 
(NBDC).  In order to evaluate potential downstream impacts, in this particular case, the concentrations of 
substances that were detected in the effluent were compared to effluent limitations were calculated for 
downstream with a small dilution of Q7,10 = 0.02 cfs (this is the stream flow used for the Village of 
Cambria) for warm water sport fish classification.   As an example we took a look at zinc which calculated 
weekly average limit at the proposed outfall is 345 ug/L (rounded) and zinc limit for downstream would be 
366 ug/L the difference would be 21 ug/L take a 1/3 of the assimilative capacity which is 7 ug/L then 
added to 345 would be 352 ug/L which is greater than limit of 345 at the outfall location. The very same 
conclusions would be reached for all substances therefore; calculated limitations at the outfall are more 
stringent than downstream limitations. As a result, no water quality impact is expected downstream of 
outfall.  
 
Evaluation of Additives: 
The Didion Ethanol LLC Plant is proposing to use a total of 6 additives. Acute and chronic toxicity 
information is available on some of the additives.  Some additives may also have pH-related concerns 
which will be addressed via the pH limits.  The procedure in s. NR 106.10 is used to generate limits for 
these additives if that will be needed in the permit.  Acute toxicity-based daily maximum limits are 
calculated as 1/10 of the lowest LC50 or EC50 if rainbow trout was not tested or 1/5 of the lowest if it was 
tested. 
 
According to NR 106.10 (a) there should be at least one 48-hour LC50 value available for daphnia 
magna and at least one 96-hour LC50 value available for rainbow trout to be able to establish water 
quality based effluent limitations. 
 
The following additives limit recommendations are based on the provided toxicity data for each 
substance. 
The toxicity information and addition rates for each additive are summarized below.  
 
1- CWT- 530, Composition: (2-phosphono -1,2 4-Butanetricarboxylic Acid, Acrylate Terpolymer, Sodium 
Hydroxide, Tolytriazole, sodium salt) 
 
Yellow liquid with acid odor, solubility in water 100%, pH=10 s.u. specific gravity 10.4 lb/gal 
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Addition rate = 17 lbs/day concentration 80 PPM  
 
Ceriodaphnia dubia 48 hour acute toxicity (estimated), LC50 > 1000 mg/L 
Fathead minnow 96 hour Acute toxicity (estimated), LC50 >1000 mg/L 
 
Recommendation: Since the calculated concentration of this chemical in the effluent is less than the 
1/10 of the lowest LC50 (100 mg/L) according to NR 106.10, no limit is recommended. 
 
2- Sulfuric Acid (H2SO4): (pH control − cooling tower) Sharp penetrating odor amber heavy oily liquid, 
pH <1, Specific Gravity ~ 1.84 (98%).  Stable at room temperature in closed container it is harmful to 
aquatic life in very low concentration.  
 
Addition Rate: 74 lbs/day, maintain pH = 8.0- 8.5 s.u. 
 
No toxicity data available, address indirectly via pH limit and WET testing. 
 
3- Chlorine:  Addition Rate: 40 lbs/day, concentration is zero at the outfall because of dechlorination 
Address via chlorine limit 
 
4 - Biotrol – 120 Composition (Peroxyyacetic Acid, Hydrogen Peroxide Acetic Acid) 
 
Clear liquid pungent odor specific gravity 1.11   
 
Addition rate = 40 lbs/day concentration 0* PPM  
 
* Biotrol -120 feed to the cooling tower is followed by a 60 minute Lock out period where discharge is 
stopped to allow the product to work and degrade, therefore the concentration in the discharge is zero. 
 
5- RO- 503 Composition (2-phosphono -1,2 4-Butanetricarboxylic Acid, Sodium polyacrylate,  
Acrylate/sulfonate Copolymer) 
 
Clear to yellow liquid with pungent odor Specific gravity of 8.91 lb/gal, pH 3.5, Solubility in water 100%, 
  
Addition rate = 4 lbs/day concentration 15 PPM  
 
Ceriodaphnia dubia 48 hour acute toxicity (estimated), LC50 > 1000 mg/L 
Fathead minnow 96 hour Acute toxicity (estimated), LC50 >1000 mg/L 
 
Recommendation: Since the calculated concentration of this chemical in the effluent is less than the 
1/10 of the lowest LC50 (100 mg/L) according to NR 106.10, no limit is recommended. 
 
6- BWT-1O4: (Sodium Bisulfite) is a clear yellow green liquid, sulfur dioxide odor, pH 3.7-5.3 s.u. 
Specific Gravity ~ 1.33.  Stable under normal use conditions and temperature.  
 
Is used as dechlorination agent to bring chlorine levels down to zero ppm in the discharge.   It will be 
injected into the cooling tower blowdown based on flow rate as needed and chlorine will be controlled at 
<.10 mg/L and sulfite residual of <5 mg/L.  
 
Addition Rate: 60 lbs/day, concentration 0.8 ppm 
 
No toxicity data available, address indirectly via chlorine limit and WET testing. 
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It is further recommended that the Department be notified of any changes in the use of water quality 
additives consistent with the requirement of S. NR 205.07(3) Wis Adm. Code.  
 
Whole Effluent Toxicity: 
Since Didion Ethanol Plant proposed to use additives, a minimum of once per year whole effluent toxicity 
testing is normally recommended for new discharges.  Additional testing may be required in the future 
based on compounds found in the effluent.  Therefore, the initial recommendation for this plant is once 
per year acute and chronic toxicity test batteries.  Testing should start within three months of the initial 
startup of the operation and once per year thereafter.  Tests should be done in rotating quarters, in order 
to collect seasonal information about this discharge. 
 
Acute WET: In order to assure that the discharge is not acutely toxic to organisms in the receiving water, 
WET tests must produce a statistically valid LC50 greater than 100% effluent. 
 
Chronic WET: In order to assure that the discharge from outfall 001 is not chronically toxic to organisms in 
the receiving water, WET tests must produce a statistically valid IC25 greater than the instream waste 
concentration (IWC).  The IWC is an estimate of the proportion of effluent to total volume of water 
(receiving water + effluent). The IWC was calculated according to the following equation:  
 

                 Qe  
IWC (as %) = -------------------------   X 100 

(1-f) Qe + Qs 
 
Qe = annual average 0.2045 mgd = 3.16 cfs 
f = fraction of the Qe withdrawn from the receiving water = 0 
Qs = Based on 100% of the estimated flow of receiving water (Q7,10 = 0 cfs) 
 
Based on the effluent and receiving stream flow conditions summarized above, the dilution-based 
instream waste concentration (IWC) is estimated as 100%.  
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Scope Statement 
Relating to proposed changes to ch. NR 207, 

Water Quality Antidegradation 
 

Description of the Objective of the Proposed Rule 
 
The Department of Natural Resources is proposing to revise administrative rules pertaining to 
implementation of the state’s antidegradation policy.  The antidegradation policy is found in 
Chapter NR 102.05(1)(a), Wisconsin Administrative Code, and establishes that no waters shall be 
lowered in water quality unless it has been demonstrated that the change is justified as a result of 
necessary economic and social development.  In no case, however, can water quality be lowered 
to the point where it becomes injurious to any assigned uses (or existing uses) of the receiving 
water.  Chapter NR 207, Wisconsin Administrative Code, establishes procedures to implement 
the antidegradation policy including when proposed new or increased discharges are significant 
enough to invoke antidegradation procedures, what procedures must be followed, and how the 
antidegradation analysis will be evaluated. 
 
Description of Relevant Existing and New Policies and Analysis of Policy Alternatives 
 
Chapter NR 207 was originally developed to address point source pollution discharges from 
industrial processes or from municipal wastewater treatment facilities.  Since the rule was first 
promulgated in 1989, changes to Federal guidance and concomitant changes to state regulations 
require certain storm water discharges to be permitted through the Clean Water Act, and therefore 
are subject to antidegradation requirements.  However, the nature of stormwater discharge is 
similar to nonpoint source discharges and the definitions and implementation procedures 
currently in Chapter NR 207 do not apply well.  The Department proposes to add sections in 
Chapter NR 207 to establish implementation procedures and to add or revise certain definitions to 
allow for application of the state antidegradation policy to general permits, stormwater 
discharges, and to consider whether additional procedures are needed for concentrated animal 
feeding operations (CAFOs). 
 
In conjunction with the revisions being considered as related to the general permits, stormwater, 
and CAFOs, other issues were raised regarding consistency between the current language in 
Chapter NR 207 for point source discharges and the changes in Federal regulations.  Those issues 
are as follows: 
 

1. Language in Chapter NR 207 must be reviewed to insure antidegradation is applied based 
on both the existing and designated uses of receiving waters in order to be consistent with 
the water quality standards goals in Chapter NR 102. 

2. An evaluation of the current public participation process for input on antidegradation 
decisions is needed to determine if it is timely and sufficient, with suggested additional 
measures if it is determined to be insufficient. 

3. Existing language in Chapter NR 207 requires a specific evaluation of alternatives when 
a proposed discharge would result in significant lowering of water quality.  Recent 
Federal guidance provides for the alternatives analysis at a tighter threshold than is 
currently provided in Chapter NR 207, so this language must be reviewed and revised as 
necessary. 

4. Chapter NR 207 currently contains language that exempts an increased limit from 
antidegradation when the increase is solely the result of changes in water quality criteria.  



Chapter NR 207 must be reviewed to determine if this exemption is consistent with 
Federal regulations and those in effect in other States. 

5. Increases in existing discharges to receiving waters are subject to antidegradation only 
insofar as such increases would exceed limits in existing discharge permits.  Questions 
were raised about the need to apply antidegradation to discharges where the mass loading 
of a regulated substance increases, but the permit has no limitations on the mass 
discharge of that substance. 

6. As noted earlier, the antidegradation policy allows lowering of water quality when such a 
change is necessary based on necessary economic and social development.  Chapter NR 
207 lists a number of general conditions relating to employment, production, efficiency, 
community growth and benefit, and correction of environmental problems on which these 
development questions are to be judged.  The Department was requested to re-evaluate 
this approach based on Federal regulations and to consider more specific guidelines on 
how those conditions are to be assessed. 

 
Statutory Authority 
 
The statutory authority for Chapter NR 207 is found in sections 281.15, 283.13 (5), 283.33 (8), 
and 227.11(2), Wis. Stats. 
 
Estimate of Time and Other Resources Necessary to Develop the Rule 
 
Approximately 1000 hours of staff time, primarily within the Bureau of Watershed Management. 
 
Description of all Entities Affected by the Rule 
 
Owners or operators of facilities or activities that must obtain Wisconsin Pollution Discharge 
Elimination System (WPDES) stormwater discharge permits (approximately 240) will be 
required to conform to the revised antidegradation implementation procedures.  CAFOs, builders, 
developers and environmental organizations may also be affected.  In addition, since revisions to 
the language pertaining to new or increased point source discharges are also being considered, the 
revised antidegradation implementation procedures may also impact municipal wastewater 
treatment systems and industries with specific or general WPDES permits.  Any additional public 
participation procedures may impact permittees as well as Department staff since it may result in 
additional workload and time needed to process and issue WPDES permits. 
 
Summary and Preliminary Comparisons with Existing or Proposed Federal Regulations 
 
The counterpart Federal regulation is 40 CFR 131.12.  This regulation requires antidegradation 
review for all point source discharges that have the potential to lower water quality.  It imposes a 
necessity test and an important social and economic development test before the discharge can be 
approved.  When Chapter NR 207 was first promulgated in 1989, stormwater discharges were not 
regulated under federal law, so the rule did not address them.  Federal regulations now require 
permits for stormwater discharges, so antidegradation provisions need to be updated to include 
them.  The proposed revision will address this issue, as well as the others issues mentioned above. 
 
Name, Address, Telephone Number and E-mail Address of the Agency Contact: 
 
Name: Russell Rasmussen, Director, Bureau of Watershed Management 
Address: 101 S. Webster Street, P.O. Box 7921, Madison, WI 53707-7921 
Telephone/email:  608-267-7651; e-mail:  Russell.Rasmussen@wisconsin.gov 



 State of WisconsinCORRESPONDENCE/MEMORANDUM

 
 
DATE: March 20, 2009   
 
TO: Natural Resources Board members 
 
FROM: Matthew J. Frank 
 
SUBJECT: Scope Statement Relating to the revision of NR114 Rule Amendment 
 
Objective of the Rule 
The Department is proposing revisions to NR 114 subchapter I Certification Requirements of Waterworks 
and Wastewater Treatment Plant Operators.  As a result of advances/changes in wastewater and computer 
technologies, there are now many ways for operators to receive education and training to gain knowledge and 
competency in the wastewater profession besides through examination alone. The Department plans to 
review and clarify the wastewater treatment plant classifications and subclasses, and possibly propose 
changes in the certification exam process and certification requirements for wastewater treatment plant 
operators.   
 
The Department also proposes to revise NR114 subchapter II - Certification of Septage Servicing Operators. 
The Department proposes amendments to clarify code language to better reflect general requirements for 
newly certified operators and career advancement certification levels. Also proposed is the removal of 
outdated grandfathering language.  
 
Statutory Authority 
Statutory authority falls under s. 281.17(3), Wis. Stat. authorizing the Department to establish a program for 
the certification of operators of water systems, wastewater treatment plants and septage servicing vehicles.  
 
Estimate of Time Needed to Develop the Rule 
The estimated time to develop the rule will likely be 18-24 months. During this time, the Department plans to 
meet with operator trainer stakeholders in the state as well as form a NR 114 Technical Advisory Committee 
(TAC) in the development of this rule revision.   
 
Summary and Comparison with Existing or Proposed Federal Regulations 
Surrounding states including Illinois, Michigan, Minnesota and Iowa all have licensing programs for 
domestic septage. Though not specifically required by 40CFR part 503 regulations, most states operate a 
license/certificate program for septage service operators, though some delegate to individual counties or 
municipalities. Record keeping, certification of pathogen reduction, vector attraction requirements, odor 
control, crop restrictions, nutrient management, and protection to the environment are the main points of 
emphasis in typical state septage programs. 
 
All Entities Affected by the Rule 
Entities affected by this rule amendment include: 

1. Wisconsin Wastewater Operators Association (WWOA) that serves over 2,000 wastewater 
treatment plant professionals serving municipalities and industries throughout the state.  

2. Wisconsin Rural Water Association (WRWA) that supports water & wastewater systems and 
operators.  

3. Central States Water Environment Association (CSWEA) whose objectives include advancement of 
technology in the design and management of water quality systems and facilities and to promote 



sound policy in matters relating to the water environment.  
4. Wisconsin Liquid Waste Carriers Association (WLWCA) that represent septage hauling businesses 

servicing portable toilets and private septic systems, septage hauling businesses that transport liquid 
wastes to treatment plants, and those that dispose liquid wastes through land application.  

5. Others affected by the rule include septage servicing operators not represented by the WLWCA. 
6. Technical colleges across the state, private trainers and consultants. 
7. Septage disposal administrators at the county level. 

 
Another possible affected entity is Department of Workforce Development (DWD) that would be involved in 
the creation of a state approved Wastewater Treatment Plant Operator Apprenticeship Program. This is likely 
to provide another method for training operators, especially for larger facilities, and a possible means to 
obtain an advanced certification level.  
 
Department Contacts 
The Department wastewater program contact is Jack Saltes, 101 S. Webster St., Madison, WI, 
608-264-6045, Jack.Saltes@wisconsin.gov 
The Department septage servicing program contact is Fred Hegeman, 101 S. Webster St., Madison, WI, 
608-267-7611, Fredrick.Hegeman@wisconsin.gov 
The Department administrative program contact is Kelly Thompson, 101 S. Webster St., Madison, WI, 
608-266-8948, Kelly.Thompson@wisconsin.gov 
 



UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 


JOHN DOMINO, MARGO DOMINO, 

ROGER SPRINGMAN, LEONORE NEUMANN 

VERONICA NEUMANN-THOMPSON, 

NICHOLAS THOMPSON and YVONNE NEHRING, 


Plaintiffs, 

v . 

. DIDION ETHANOL, LLC, 

Defendant. 

Case No. 3:09-cv-00213-bbc 

SETTLEMENT AGREEMENT 


WHEREAS, Plaintiffs John Domino, Margo Domino, Roger Springman, Leonore 

Neumann, Veronica Neumann-Thompson, Nicholas Thompson and Yvonne Nehring 

(collectively, "Plaintiffs") filed this action against Defendant Didion Ethanol, LLC 

("Defendant") (plaintiffs and Defendant are collectively the "Parties") on April 9, 2009, alleging 

that Defendant violated the terms and conditions of WPDES Permit No. WI-0063771-01-0 

(''Pennit''), issued to Defendant by the Wisconsin Department of Natural Resources (''WDNR'') 

with an effective date ofApril 1, 2008; and 

WHEREAS, on May 21,2009, Defendant ceased discharging wastewater pursuant to the 

Pennit; and 

WHEREAS, on April 19,2010, the Court approved (Dkt. 92) a joint stipulation in this 

matter (DIet. 91) to suspend all case deadlines for twenty-one days pending the preparation of a 

final settlement agreement; and 

Case: 3:09-cv-00213-bbc     Document #: 93      Filed: 05/25/2010     Page 1 of 10



WHEREAS, the State of Wisconsin Columbia County Circuit Court, through a special 

judicial assignment to the Hon. Gregory J. Potter (Wood County), approved a stipulated 

settlement between Defendant and the State of Wisconsin on April 23, 2010, and entered 

judgment on April 26, 2010, in State of Wisconsin v. Didion Milling, Inc. and Didion Ethanol 

LLC, Case No. 10-CX-000002 (the "State Enforcement Action"); and 

WHEREAS, the Eighteenth through Twenty-third Claims in the Civil Complaint filed in 

the State Enforcement Action alleged violations of the tenus and conditions of Defendant's 

Pennit and other laws of the State ofWisconsin; and 

WHEREAS, the allegations that fonn the basis for the State Enforcement Action are 

substantively similar to or duplicative of those included in the Plaintiffs' Civil Complaint filed in 

this action; and 

WHEREAS, Plaintiffs and Defendant have agreed that, in light of the State Enforcement 

Action, settlement of this matter without continued litigation or appeal is the most appropriate 

means of resolving this action and is in the public interest and in the interest of the Parties; 

NOW, THEREFORE, the Parties hereby agree as follows: 

AGREEMENT 

1. The foregoing recitals are incorporated herein as if fully set forth below. 

2. The provisions of this Agreement apply to and are binding upon the Plaintiffs and 

Defendant, and upon any of Plaintiffs' and Defendant's respective successors and assigns or 

other entities or persons otherwise bound by law. 
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3. This Agreement is the final settlement agreement contemplated by the joint 

stipulation (Dkt. 91) and constitutes Ii full and complete settlement of the claims contained in the 

Complaint filed in this action. 

4. Plaintiffs agree that this Agreement fully and finally resolves all of Plaintiffs' 

claims against Defendant (including its officers, directors, members and employees) and 

Plaintiffs hereby release Defendant from any relief that Plaintiffs sought or could have sought in 

this action or the State Enforcement Action, including but not limited to declaratory judgment, 

injunctive relief, the imposition ofcivil penalties, the award of costs and a demand for attorneys' 

and experts' fees. 

5. The Parties stipulate to the entry by the Court of a judgment of dismissal of this 

action with prejudice. 

6. The Parties agree that the Court should retain jurisdiction of this matter for the 

purpose ofconstruing or enforcing the terms of this agreement. 

A. 	 Community Projects 

7. Defendant agrees to pay the amount of sixty-five thousand dollars ($65,OOO), to 

be used for those Community Projects ("Projects") described in Appendix A, attached hereto and 

incorporated herein by reference. The Parties acknowledge and agree that the Projects are 

intended to remediate, improve and protect the water quality and communities of the North 

Branch of Duck Creek, Duck Creek, and Tarrant Lake, in Columbia County, Wisconsin. 

Defendant agrees to make payments to the following organizations to support the Projects, as 

follows: 

(a) 	 Twenty thousand dollars ($20,OOO) shall be paid no later than seven (7) 

calendar days after the Court enters a judgment of dismissal of this action 
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with prejudice to the Tarrant Lake Preservation Committee for the 

construction of a fishing pier and improvements related to the Tarrant 

Lake Management Plan. This payment shall be mailed to: 

Tarrant Lake Preservation Committee 
ATTN: Ms. Lois Frank, Village ofCambria Clerk - Treasurer 
POBox 295 
Cambria,VVI53923 

(b) 	 Five thousand dollars ($5,000) shall be paid no later than September 5, 

2010, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Village of Cambria to assist with the cost of 

reconstructing the Tarrant Lake dam gate. This payment shall be mailed 

to: 

Village of Cambria 
ATTN: Ms. Lois Frank, Village Clerk - Treasurer 
POBox 295 . 
Cambria, VVI 53923-0295 

(c) 	 Three thousand dollars ($3,000) shall be paid no later than September 5, 

2010, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Village of VVyocena to assist with the 

stocking of fish and fish habitat restoration in Lake VVyonna. This 

payment shall be mailed to: 

Village ofVVyocena 
ATTN: Mr. Almon F. Porter, Jr., Village Clerk - Treasurer 
PO Box 913 
165 East Dodge Street 
VVyocena,VVI53969 
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(d) Two thousand dollars ($2,000) shall be paid no later than September 5, 

2010, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Cambria-Friesland Historical Society to offset 

a portion of the costs of constructing signage promoting Tarrant Lake and 

the mill history ofthe lake and Village. This payment shall be mailed to: 

Cambria-Friesland Historical Society 
ATTN: Mr. Jay Williams 
P.O. Box 501 
112 N Madison St 
Cambria, WI, 53923 

(e) 	 Thirty-five thousand dollars ($35,000) shall be paid no later than May 5, 

2011, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Columbia County Land & Water 

Conservation Department to continue and expand water monitoring in the 

Duck Creek Watershed and to work with local land owners to enter into 

conservation programs to benefit the health of Tarrant Lake. This 

payment shall be mailed to: 

Mr. Kurt Caulkins, Director 
Columbia County Land and Water Conservation Department 
ATTN: Tarrant Lake Watershed 
P.O. Box 485 
Portage, WI 53901 

8. Defendant shall notify Plaintiffs' counsel of the foregoing payments within a 

reasonable time following each Project payment described in paragraph 7, above. 

B. 	 Attorneys' Fees and Costs 

9. Defendant agrees to pay Plaintiffs the amount of one-hundred eighty-five 

thousand dollars ($185,000) to reimburse Plaintiffs for the cost of their reasonable attorneys' fees 
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and costs of litigation incurred in this action. This reimbursement shall be made in installments, 

as follows, and mailed to: 

Midwest Environmental Advocates, Inc. 
551 W. Main Street, Suite 200 
Madison, WI 53703 

(a) 	 Sixty-thousand dollars ($60,000) shall be paid no later than seven (7) 

calendar days' after the Court enters a judgment of dismissal of this action 

with prejudice by check payable to Midwest Environmental Advocates, 

Inc.; 

(b) 	 Sixty-thousand dollars ($60,000) shall be paid no later than January 5, 

2011 by check payable to Midwest Environmental Advocates, Inc.; and 

(c) 	 Sixty-five thousand dollars ($65,000) shall be paid no later than May 5, 

2011 by check payable to Midwest Environmental Advocates, Inc., 

provided the Court has entered a judgment of dismissal of this action with 

prejudice. 

c. General Provisions 

10. Nothing contained in this Agreement shall be construed as an admission of 

liability by Defendant in any proceeding now pending or hereafter commenced. 

11. The undersigned counsel for each Party certifies that he or she is fully authorized 

to enter into the tenns and conditions of this Agreement and to bind the respective Parties hereto. 

12. The material tenns of this Agreement shall not be changed, revised or modified 

except by a written instrument signed by the Parties. 
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Dated this 19th day ofMay, 2010. 

For Plaintiffs John Domino, Margo Domino, 
Roger Springman, Leonore Neumann, 
Veronica Neumann-Thompson, Nicholas 
Thomps , and Yvonne Nehring 

MIDWEST ENVIRONMENTAL 
ADVOCATES, INC. 

551 W. Main Street, Suite 200 

Madison, WI 53703 

Tel: (608) 251-5047 

Fax: (608) 268-0205 

blawton@midwestadvocates.org 


Attorneys for Plaintiffs John Domino, Margo 
Domino, Roger Springman, Leonore 
Neumann, Veronica Neumann-Thompson, 
Nicholas Thompson and Yvonne Nehring 

For Defendant DIDION ETHANOL, LLC 

Eric M. McLeod 

Wis. BarNo. 1021730 


MICHAEL BEST & FRIEDRICH LLP 

One South Pinckney Street, Suite 700 

Post Office Box 1806 

Madison, WI 53701-1806 

Telephone: 608.257.3501 

Fax: 608.283.2275 

emmc1eod@michaelbest.com 


Attorneys for Defendant Didion Ethanol 
LLC 
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APPENDIX A: 


COMMUNITY PROJECTS 


This Appendix describeS the Community Projects ("Projects") that the Parties intend to be 

benefited by Defendant's payments under paragraph 7 of the foregoing Agreement. 

A. Objective 

The Parties have identified the following Projects, which are intended to improve and protect the 
overall water quality of the North Branch of Duck Creek, and its tributaries, Duck Creek, and 
Tarrant Lake, in Columbia County, Wisconsin and the community's use and enjoyment of these 
waters. 

B. Project 1: Construction and Upkeep of Fishing Pier on Tarrant Lake 

1. Project Description 

The Tarrant Lake Preservation Committee will use Project funds to design and construct a 
fishing pier on Tarrant Lake and fund related improvements and upkeep on the fishing pier and 
other public access points to the lake and further the goals of the Tarrant Lake Management Plan. 
This project will provide additional public access to and community enjoyment ofTarrant Lake. 

2. Project Administrator: 

Tarrant Lake Preservation Committee 
ATTN: Nicholas J.A. McConochie 
PO Box 295 
Cambria, WI 53923 

C. Project 2: Dam Gate Reconstruction 

1. Project Description 

The Village of Cambria will use the Project funds to assist with the cost of reconstructing the 
Tarrant Lake dam gate. This project will assist the Village in maintaining water quality in 
Tarrant Lake and the North Branch ofDuck Creek. 

2. Project Administrator: 

Village of Cambria 
ATTN: Mr. Glen J. Williams, Village President 
PO Box 295 
Cambria, WI 53923-0295 
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D. Project 3: Fish Stocking in Lake Wyonna 

1. Project Description 

The Village of Wyocena will use the Project funds to stock fish in Lake Wyonna. This project 
will provide additional community use and enjoyment of Lake Wyonna and the North Branch of 
Duck Creek. 

2. Proj ect Administrator: 

Village ofWyocena 
ATIN: Mr. Jim Struck, Village President 
PO Box 913 
165 East Dodge Street 
Wyocena, WI 53969 

E. Project 4: Construction of Sign age Promoting Tarrant Lake 

1. Project Description 

The Cambria-Friesland Historical Society will use Project funds to construct signage promoting 
Tarrant Lake and the mill history of the lake and Village. 

2. Project Administrator: 

Cambria-Friesland Historical Society 
AnN: Mr. Jay Williams 
P.O. Box 501 
112 N Madison St 
Cambria, WI, 53923 

F. Project S: Water Quality Monitoring and Conservation Programs 

1. Project Description 

The Columbia County Land & Water Conservation Department will use Project funds to expand 
water monitoring in the Duck Creek Watershed and to work with local land owners to enter into 
conservation programs to benefit the health ofTarrant Lake and Duck Creek. 

2. Project Administrator: 

Mr. Kurt Caulkins, Director 
Columbia County Land and Water Conservation Department 
P.O. Box 485 
Portage, WI 53901 

-9
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G. Supervision of Projects and Expenditure of Project Funds 

The Parties agree that the individual Project Administrators identified above will control the 
ultimate use of the Project funds. As a condition of receiving project funds each Project 
Administrator shall agree to expend the funds for the purposes set forth in the Project 
Description and to supervise each project in a manner consistent with this Appendix and the 
foregoing Settlement Agreement. Neither Defendant nor Plaintiffs shall have any obligation to 
monitor the progress of the Projects or the expenditure of Project funds. Plaintiffs shall not 
accept any unexpended Project funds from the Project Administrators. 

- 10
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WISCONSIN 


JOHN DOMINO, MARGO DOMINO, 

ROGER SPRINGMAN, LEONORE NEUMANN 

VERONICA NEUMANN-THOMPSON, 

NICHOLAS THOMPSON and YVONNE NEHRING, 


Plaintiffs, 

v . 

. DIDION ETHANOL, LLC, 

Defendant. 

Case No. 3:09-cv-00213-bbc 

SETTLEMENT AGREEMENT 


WHEREAS, Plaintiffs John Domino, Margo Domino, Roger Springman, Leonore 

Neumann, Veronica Neumann-Thompson, Nicholas Thompson and Yvonne Nehring 

(collectively, "Plaintiffs") filed this action against Defendant Didion Ethanol, LLC 

("Defendant") (plaintiffs and Defendant are collectively the "Parties") on April 9, 2009, alleging 

that Defendant violated the terms and conditions of WPDES Permit No. WI-0063771-01-0 

(''Pennit''), issued to Defendant by the Wisconsin Department of Natural Resources (''WDNR'') 

with an effective date ofApril 1, 2008; and 

WHEREAS, on May 21,2009, Defendant ceased discharging wastewater pursuant to the 

Pennit; and 

WHEREAS, on April 19,2010, the Court approved (Dkt. 92) a joint stipulation in this 

matter (DIet. 91) to suspend all case deadlines for twenty-one days pending the preparation of a 

final settlement agreement; and 
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WHEREAS, the State of Wisconsin Columbia County Circuit Court, through a special 

judicial assignment to the Hon. Gregory J. Potter (Wood County), approved a stipulated 

settlement between Defendant and the State of Wisconsin on April 23, 2010, and entered 

judgment on April 26, 2010, in State of Wisconsin v. Didion Milling, Inc. and Didion Ethanol 

LLC, Case No. 10-CX-000002 (the "State Enforcement Action"); and 

WHEREAS, the Eighteenth through Twenty-third Claims in the Civil Complaint filed in 

the State Enforcement Action alleged violations of the tenus and conditions of Defendant's 

Pennit and other laws of the State ofWisconsin; and 

WHEREAS, the allegations that fonn the basis for the State Enforcement Action are 

substantively similar to or duplicative of those included in the Plaintiffs' Civil Complaint filed in 

this action; and 

WHEREAS, Plaintiffs and Defendant have agreed that, in light of the State Enforcement 

Action, settlement of this matter without continued litigation or appeal is the most appropriate 

means of resolving this action and is in the public interest and in the interest of the Parties; 

NOW, THEREFORE, the Parties hereby agree as follows: 

AGREEMENT 

1. The foregoing recitals are incorporated herein as if fully set forth below. 

2. The provisions of this Agreement apply to and are binding upon the Plaintiffs and 

Defendant, and upon any of Plaintiffs' and Defendant's respective successors and assigns or 

other entities or persons otherwise bound by law. 

-2
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3. This Agreement is the final settlement agreement contemplated by the joint 

stipulation (Dkt. 91) and constitutes Ii full and complete settlement of the claims contained in the 

Complaint filed in this action. 

4. Plaintiffs agree that this Agreement fully and finally resolves all of Plaintiffs' 

claims against Defendant (including its officers, directors, members and employees) and 

Plaintiffs hereby release Defendant from any relief that Plaintiffs sought or could have sought in 

this action or the State Enforcement Action, including but not limited to declaratory judgment, 

injunctive relief, the imposition ofcivil penalties, the award of costs and a demand for attorneys' 

and experts' fees. 

5. The Parties stipulate to the entry by the Court of a judgment of dismissal of this 

action with prejudice. 

6. The Parties agree that the Court should retain jurisdiction of this matter for the 

purpose ofconstruing or enforcing the terms of this agreement. 

A. 	 Community Projects 

7. Defendant agrees to pay the amount of sixty-five thousand dollars ($65,OOO), to 

be used for those Community Projects ("Projects") described in Appendix A, attached hereto and 

incorporated herein by reference. The Parties acknowledge and agree that the Projects are 

intended to remediate, improve and protect the water quality and communities of the North 

Branch of Duck Creek, Duck Creek, and Tarrant Lake, in Columbia County, Wisconsin. 

Defendant agrees to make payments to the following organizations to support the Projects, as 

follows: 

(a) 	 Twenty thousand dollars ($20,OOO) shall be paid no later than seven (7) 

calendar days after the Court enters a judgment of dismissal of this action 
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with prejudice to the Tarrant Lake Preservation Committee for the 

construction of a fishing pier and improvements related to the Tarrant 

Lake Management Plan. This payment shall be mailed to: 

Tarrant Lake Preservation Committee 
ATTN: Ms. Lois Frank, Village ofCambria Clerk - Treasurer 
POBox 295 
Cambria,VVI53923 

(b) 	 Five thousand dollars ($5,000) shall be paid no later than September 5, 

2010, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Village of Cambria to assist with the cost of 

reconstructing the Tarrant Lake dam gate. This payment shall be mailed 

to: 

Village of Cambria 
ATTN: Ms. Lois Frank, Village Clerk - Treasurer 
POBox 295 . 
Cambria, VVI 53923-0295 

(c) 	 Three thousand dollars ($3,000) shall be paid no later than September 5, 

2010, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Village of VVyocena to assist with the 

stocking of fish and fish habitat restoration in Lake VVyonna. This 

payment shall be mailed to: 

Village ofVVyocena 
ATTN: Mr. Almon F. Porter, Jr., Village Clerk - Treasurer 
PO Box 913 
165 East Dodge Street 
VVyocena,VVI53969 

4

Case: 3:09-cv-00213-bbc     Document #: 93      Filed: 05/25/2010     Page 4 of 10



(d) Two thousand dollars ($2,000) shall be paid no later than September 5, 

2010, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Cambria-Friesland Historical Society to offset 

a portion of the costs of constructing signage promoting Tarrant Lake and 

the mill history ofthe lake and Village. This payment shall be mailed to: 

Cambria-Friesland Historical Society 
ATTN: Mr. Jay Williams 
P.O. Box 501 
112 N Madison St 
Cambria, WI, 53923 

(e) 	 Thirty-five thousand dollars ($35,000) shall be paid no later than May 5, 

2011, provided the Court has entered a judgment of dismissal of this 

action with prejudice, to the Columbia County Land & Water 

Conservation Department to continue and expand water monitoring in the 

Duck Creek Watershed and to work with local land owners to enter into 

conservation programs to benefit the health of Tarrant Lake. This 

payment shall be mailed to: 

Mr. Kurt Caulkins, Director 
Columbia County Land and Water Conservation Department 
ATTN: Tarrant Lake Watershed 
P.O. Box 485 
Portage, WI 53901 

8. Defendant shall notify Plaintiffs' counsel of the foregoing payments within a 

reasonable time following each Project payment described in paragraph 7, above. 

B. 	 Attorneys' Fees and Costs 

9. Defendant agrees to pay Plaintiffs the amount of one-hundred eighty-five 

thousand dollars ($185,000) to reimburse Plaintiffs for the cost of their reasonable attorneys' fees 
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and costs of litigation incurred in this action. This reimbursement shall be made in installments, 

as follows, and mailed to: 

Midwest Environmental Advocates, Inc. 
551 W. Main Street, Suite 200 
Madison, WI 53703 

(a) 	 Sixty-thousand dollars ($60,000) shall be paid no later than seven (7) 

calendar days' after the Court enters a judgment of dismissal of this action 

with prejudice by check payable to Midwest Environmental Advocates, 

Inc.; 

(b) 	 Sixty-thousand dollars ($60,000) shall be paid no later than January 5, 

2011 by check payable to Midwest Environmental Advocates, Inc.; and 

(c) 	 Sixty-five thousand dollars ($65,000) shall be paid no later than May 5, 

2011 by check payable to Midwest Environmental Advocates, Inc., 

provided the Court has entered a judgment of dismissal of this action with 

prejudice. 

c. General Provisions 

10. Nothing contained in this Agreement shall be construed as an admission of 

liability by Defendant in any proceeding now pending or hereafter commenced. 

11. The undersigned counsel for each Party certifies that he or she is fully authorized 

to enter into the tenns and conditions of this Agreement and to bind the respective Parties hereto. 

12. The material tenns of this Agreement shall not be changed, revised or modified 

except by a written instrument signed by the Parties. 
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Dated this 19th day ofMay, 2010. 

For Plaintiffs John Domino, Margo Domino, 
Roger Springman, Leonore Neumann, 
Veronica Neumann-Thompson, Nicholas 
Thomps , and Yvonne Nehring 

MIDWEST ENVIRONMENTAL 
ADVOCATES, INC. 

551 W. Main Street, Suite 200 

Madison, WI 53703 

Tel: (608) 251-5047 

Fax: (608) 268-0205 

blawton@midwestadvocates.org 


Attorneys for Plaintiffs John Domino, Margo 
Domino, Roger Springman, Leonore 
Neumann, Veronica Neumann-Thompson, 
Nicholas Thompson and Yvonne Nehring 

For Defendant DIDION ETHANOL, LLC 

Eric M. McLeod 

Wis. BarNo. 1021730 


MICHAEL BEST & FRIEDRICH LLP 

One South Pinckney Street, Suite 700 

Post Office Box 1806 

Madison, WI 53701-1806 

Telephone: 608.257.3501 

Fax: 608.283.2275 

emmc1eod@michaelbest.com 


Attorneys for Defendant Didion Ethanol 
LLC 
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APPENDIX A: 


COMMUNITY PROJECTS 


This Appendix describeS the Community Projects ("Projects") that the Parties intend to be 

benefited by Defendant's payments under paragraph 7 of the foregoing Agreement. 

A. Objective 

The Parties have identified the following Projects, which are intended to improve and protect the 
overall water quality of the North Branch of Duck Creek, and its tributaries, Duck Creek, and 
Tarrant Lake, in Columbia County, Wisconsin and the community's use and enjoyment of these 
waters. 

B. Project 1: Construction and Upkeep of Fishing Pier on Tarrant Lake 

1. Project Description 

The Tarrant Lake Preservation Committee will use Project funds to design and construct a 
fishing pier on Tarrant Lake and fund related improvements and upkeep on the fishing pier and 
other public access points to the lake and further the goals of the Tarrant Lake Management Plan. 
This project will provide additional public access to and community enjoyment ofTarrant Lake. 

2. Project Administrator: 

Tarrant Lake Preservation Committee 
ATTN: Nicholas J.A. McConochie 
PO Box 295 
Cambria, WI 53923 

C. Project 2: Dam Gate Reconstruction 

1. Project Description 

The Village of Cambria will use the Project funds to assist with the cost of reconstructing the 
Tarrant Lake dam gate. This project will assist the Village in maintaining water quality in 
Tarrant Lake and the North Branch ofDuck Creek. 

2. Project Administrator: 

Village of Cambria 
ATTN: Mr. Glen J. Williams, Village President 
PO Box 295 
Cambria, WI 53923-0295 
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D. Project 3: Fish Stocking in Lake Wyonna 

1. Project Description 

The Village of Wyocena will use the Project funds to stock fish in Lake Wyonna. This project 
will provide additional community use and enjoyment of Lake Wyonna and the North Branch of 
Duck Creek. 

2. Proj ect Administrator: 

Village ofWyocena 
ATIN: Mr. Jim Struck, Village President 
PO Box 913 
165 East Dodge Street 
Wyocena, WI 53969 

E. Project 4: Construction of Sign age Promoting Tarrant Lake 

1. Project Description 

The Cambria-Friesland Historical Society will use Project funds to construct signage promoting 
Tarrant Lake and the mill history of the lake and Village. 

2. Project Administrator: 

Cambria-Friesland Historical Society 
AnN: Mr. Jay Williams 
P.O. Box 501 
112 N Madison St 
Cambria, WI, 53923 

F. Project S: Water Quality Monitoring and Conservation Programs 

1. Project Description 

The Columbia County Land & Water Conservation Department will use Project funds to expand 
water monitoring in the Duck Creek Watershed and to work with local land owners to enter into 
conservation programs to benefit the health ofTarrant Lake and Duck Creek. 

2. Project Administrator: 

Mr. Kurt Caulkins, Director 
Columbia County Land and Water Conservation Department 
P.O. Box 485 
Portage, WI 53901 
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G. Supervision of Projects and Expenditure of Project Funds 

The Parties agree that the individual Project Administrators identified above will control the 
ultimate use of the Project funds. As a condition of receiving project funds each Project 
Administrator shall agree to expend the funds for the purposes set forth in the Project 
Description and to supervise each project in a manner consistent with this Appendix and the 
foregoing Settlement Agreement. Neither Defendant nor Plaintiffs shall have any obligation to 
monitor the progress of the Projects or the expenditure of Project funds. Plaintiffs shall not 
accept any unexpended Project funds from the Project Administrators. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO. IL 60604-3590 

JUL 1 8 2011 

Cathy Stepp, Secretary 
Wisconsin Department of Natural Resources 
Post Office Box 7921 
Madison, Wisconsin 53707-7921 

Dear Ms. Stepp: 

REPLY TO THE ATTENTION OF: 

I am writing with regard to the legal authority under which Wisconsin administers its National 
Pollutant Discharge Elimination System (NPDES) approved program. The U.S. Environmental 
Protection Agency has completed a review to determine if the State has the minimum legal 
authority needed to properly administer the program. In general, the provisions in 40 C.F.R. 
§§ 123.25, 123.27, and 123.30 formed the basis for the review. EPA promulgated these 
provisions under section 304(i) of the Clean Water Act, 33 U.S.C. § 1314(i). We conducted the 
review as part of EPA's Permitting for Environmental Results (PER) initiative, a national 
partnership with states to strengthen the NPDES program. Under PER, EPA reviews the integrity 
of state NPDES programs and works together with states to make improvements as needed. 

EPA approved Wisconsin's NPDES base program in 1974. EPA subsequently approved the State 
to regulate discharges from federal facilities, administer the pretreatment program, issue general 
permits, and implement the biosolids program. 

During the review of Wisconsin's legal authorities, EPA coordinated closely with your staff to 
understand the State's authority and identify and resolve questions. We thank you and your staff 
for the time and effort spent during this lengthy process, which included six meetings or calls 
with the State beginning September 2009. 

The enclosure to this letter identifies concerns with or questions about the State's authority. 
Omissions or deviations from federal requirements are specifically identified. As noted in the 
enclosure, certain of the concerns remain the subject of prior disapprovals by EPA under 
40 C.F.R. § 123.62. These require immediate corrective action by the State. 

Recently, the Wisconsin Supreme Court issued an opinion in Andersen v. Department of Natural 
Resources, 332 Wis. 2d 41, 796 N.W. 2d 1 (2011), which, among other things, stated: 

When the EPA approved the WPDES permit program, the EPA deemed Wisconsin's 
statutory and regulatory authority adequate to issue permits that comply with 
the requirements of the Clean Water Act and of 40 C.F.R. pt. 123. See 33 U.S.c. 
§ 1342(b)(1)(A), (2)(A); § 1342(c)(1); 40 C.F.R. § 123.61(b). 40 C.F.R. 
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§ 123.25 sets forth the permitting requirements that a proposed permit program 
must meet. Significantly, both 40 C.F.R. §§ 122.44 and 122.45 are included 
among those permitting requirements. See 40 C.F.R. § 123.25(a)(15), (16). 
Thus, when the EPA approved the WPDES permit program, the EPA necessarily 
determined that the program complies with 40 C.F.R. §§ 122.44 and 122.45. 
Similarly, any substantial revisions to the WPDES permit program have been, 
and will continue to be, subject to the EPA's approval. See 40 C.F.R. 
§ 123.62(a). 

Id. at 72-3, 796 N.W. 2d at 17. Our comments in the enclosure indicate numerous apparent 
omissions and deviations between Wisconsin's current statute and regulations and federal 
requirements. In light of the Andersen case, we are requesting that the omissions and deviations 
in State authority be corrected quickly. Further, we emphasize that EPA has not approved those 
elements of the State's program that are less stringent or comprehensive than federally required. 

Please provide a written response to this letter. With the reply, please provide a detailed 
statement from the Wisconsin Attorney General, with specific citations, demonstrating that the 
State has adequate authority on the topics identified in the enclosure. If the State lacks explicit 
authority, please provide the State',s plan, including a schedule with milestones, for establishing 
the required authority. Please ensure that required administrative rules will be promulgated not 
later than one year after the reply letter, and that required statutory provisions are promulgated 
within no more than two years. Please provide the reply letter and any Attorney General's 
statement by October 15, 2011. 

Again, thank you for cooperating with EPA to review Wisconsin's NPDES authority. Please 
contact me if you have any questions. 

Enclosure 

Sincerely, 

Susan Hedman 
Regional Administrator 





Enclosure! 

1. The federal rule at 40 C.F.R. § 122.41(m) pertains to intentional diversions around a portion of 
a treatment facility. Wisconsin amended its analog in January 2011. The analog now appears at 
Wis. Admin. Code NR §§ 205.07(1)(v) and (2)(d). The Wisconsin rule appears inconsistent with 
the federal rule for the following reasons. First, the state regulation includes overflows from 
collection systems. The federal provision at 40 C.F.R. § 122.41(m)(1) limits bypass to mean the 
intentional diversion around any portion of a treatment facility (emphasis added). Second, the 
Wisconsin rule allows the State to authorize scheduled bypasses whereas the federal rule 
provides that a permittee may allow a bypass only if it is for essential maintenance and the 
bypass does not cause effluent limits to be exceeded. Third, the federal regulation provides that 
the Director may approve an anticipated bypass if the Director determines that the conditions in 
40 C.F.R. §§ 122.41(m)(4)(A) - (C) are met. The state regulation does not appear to include 
these as necessary conditions for authorizing scheduled bypasses. Fourth, some of the reporting 
requirements under the state regulation appear less rigorous than those in 40 C.F.R. § 122.41(m). 
The federal regulation requires oral reporting of bypass within 24 hours; the state regulation 
allows for fax or e-mail reporting. The federal regulation requires written reporting within 5 days 
of the time the permittee becomes aware of the bypass; the state regulation requires reporting 
within 5 days of the cessation of the bypass. The federal regulation requires reporting of the date 
and time of bypass; the state regulation requires only that the date be reported. Wisconsin must 
modify the State rule to be consistent with federal requirements, or document the specific basis 
of the State's authority to implement the provisions above consistent with federal program 
requirements and in a manner that addresses the concerns raised above. 

2. The federal rule at 40 C.P.R. § 122.45 addresses a variety of topics, such as the duration over 
which effluent limitations are to be expressed, pollutants in intake water, internal waste streams, 
and mass limitations. EPA did not find Wisconsin statutory or code provisions that implement 40 
C.F.R. § 122.45. The State needs to promulgate rules to include a provision equivalent to 40 
C.F.R. § 122.45, or document the specific basis on which the State has the necessary authority to 
implement the federal regulatory provision as described. 

3. The federal rule at 40 C.F.R. §§124.5 (a), (c) and (d) provides a process for the modification, 
revocation and reissuance, or termination of permits. § 124.5(a) allows "interested persons" to 
request these actions in writing; § 124.5( c) provides a process for issuance of a modified permit; 
and § 124.5(d) provides a process for permit termination. Wisconsin's provisions at Wis. Stat. 
§§ 283.53(2) and 283.63, and in Wis. Admin. Code NR § 203, do not allow an "interested 
person" to request modification, revocation and reissuance, or termination of permits, and 
therefore the State's rules appear to functionally restrict the class of individuals that may seek 
review of a permit. Additionally, Wisconsin's regulations do not appear to provide a mechanism 
for the termination of a permit (further discussed below). The State must modify its statute 

1 EPA's legal authority review considered Wisconsin's governing statute and rules generally as they existed in 
2005. Subsequent changes to Wisconsin's NPDES legal authorities need to be submitted to EPA for possible 
program revision and approval under 40 c.P.R. § 123.62. Changes that have not been submitted to and approved by 
EPA are not part of the state's federally approved NPDES program and cannot supersede or revise the previously 
approved provisions without specific EPA approval. 



and/or rule to include a provision equivalent to 40 c.P.R. § 124.5, or document the specific basis 
on which the State has the necessary authority to implement the regulatory provision as 
described. 

4.40 c.P.R. part 125, Subpart I, includes requirements for cooling water intake structures at new 
facilities, under § 316(b) of the Clean Water Act (CWA), 33 U.S.C. §1326(b). While Wis. Stat. 
§ 283.31 provides authority for Wisconsin to require that the location, design, construction and 
capacity of water intake structures reflect the best technology available for minimizing adverse 
environmental impacts, EPA did not find code provisions prescribing the manner in which 
Wisconsin will carry out its statutory authority relative to new facilities. The State must modify 
its rules to include a provision equivalent to 40 C.P.R. part 125, Subpart I, and the related 
provisions of the CW A, or document the specific basis on which the State has the necessary 
authority to implement the regulatory provision as described. 

5. The federal rule at 40 C.P.R. § 123.30 provides that all states shall provide an opportunity for 
judicial review in state court of the final approval or denial of permits, without limitations based 
on financial interest or proximate property ownership. Wisconsin's requirement at Wis. Stat. 
§ 227.52 that an administrative decision "adversely affect the substantial interests of any 
person," does not define "adversely affect" and "substantial interests." It appears that § 227.52 
restricts the class of persons entitled to seek judicial review as set out in 40 C.P.R. § 123.30 and 
CWA § 509, 33 U.S.c. § 1369. The State must document how its provisions for judicial review 
provide as expansive an opportunity for judicial review as do the federal requirements, or modify 
its statute and/or promulgate a rule to be consistent with federal requirements. 

6. Wisconsin law at Wis. Stat.§ 283.17(2) provides a lO-year period of protection from the 
requirement to meet more stringent effluent limitations when modifications have been made to a 
facility to meet thermal effluent limits established on the basis of water quality standards or Wis. 
Stat. § 283.17(1). This provision is similar to CWA § 316(c), 33 U.S.C. § 1326(c). However, the 
Wisconsin provision appears broader in scope than the federal equivalent in that it includes in 
this exemption facilities with alternate thermal limitations (established under Wis. Stat. 
§ 283.17(1)), not just facilities with water quality-based effluent limitations (WQBELs). 

The basis for a period of protection in the Clean Water Act is a modification to a facility to meet 
thermal limitations. A facility to which an alternative thermal limit has been granted generally is 
not similarly situated to a facility which has made modifications to meet thermal effluent limits 
established on the basis of water quality standards. Alternative thermal limitations are premised 
on a demonstration that the current discharge is protective of the balanced and indigenous 
popUlation (BIP) of shellfish, fish, and wildlife. See CWA § 316(a), 33 U.S.c. § 1326(a), and 40 
c.P.R. part 125, Subpart H. Pursuant to this statutory provision, alternate thermal limitations 
require ongoing assessment, including data collection, to be able to demonstrate that a BIP is 
being protected. If studies indicate that a BIP is not being protected, then modifications to the 
facility may be required to meet protective limitations. Thus, the period of protection in CW A 
§ 316(c) is not applicable to facilities with alternative thermal limitations. Under Wis. Stat. 
§ 283.17(2), however, a facility with such alternative thermal limitations could claim an 
entitlement to a period of protection. The State must amend Wis. Stat. § 283.17(2) to eliminate 



coverage of dischargers with alternate thermal limitations, or explain the basis on which the State 
will limit the period of protection consistent with the scope of the federal provision as described. 

7. Wis. Stat § 283.19 requires the Wisconsin Department of Natural Resources (WDNR) to 
establish New Source Performance Standards (NSPS) by rule. EPA's review found that 
Wisconsin has not consistently updated Wis. Admin. Code NR §§ 221 through 299 to 
incorporate new or revised federal NSPS. Accordingly, please explain: 

(a) Under what authrority does Wisconsin incorporate federal NSPS into permits where 
Wisconsin omits a federal NSPS from Wis. Admin. Code NR §§ 221 through 299? 

(b) Under what authority does Wisconsin incorporate the federal NSPS into permits 
where a NSPS in Wis. Admin. Code NR §§ 221 through 229 is less stringent than the federal 
NSPS? 

Additionally, EPA reviewed Wis. Stat. § 283.31(3)(d) 2 and Wis. Admin. Code NR § 220.13. 
These provisions appear to authorize the establishment of effluent limitations based on federal 
effluent limitations guidelines (ELG) even when Wisconsin omits a federal ELG from Wis. 
Admin. Code NR §§ 221 to 299, or includes in those chapters an ELG that is less stringent than 
the federal counterpart. 

(c) To the extent that Wisconsin cites to Wis. Stat. § 283.31(3)(d) 2 and Wis. Admin. 
Code NR § 220.13 in answering either question (7)(a) or 7(b) above, please explain how the 
provision operates for NSPS in light of the specificity provided in Wis. Admin. Code NR §§ 221 
to 299. Por issues 7 (a) - (c), if Wisconsin does not have authority to implement federal NSPS 
and ELG into permits, then the response to this letter must include the State's plan, with a 
schedule and milestones, for establishing the necessary authority. 

8. The Wisconsin rule at Wis. Admin. Code NR §§ 106.145 pertains to the establishment of 
WQBELs for mercury discharges. By letter of Pebruary 17, 2009, EPA disapproved certain 
aspects of this rule. Wisconsin must amend the rule to cure the disapproval. 

9. The Wisconsin rules at Wis. Admin. Code NR § 219 pertain to analytical methods. 
(a) Wis. Admin. Code NR § 219 allows use of solid waste methods in the WPDES and 

Wisconsin pretreatment programs. EPA has not approved solid waste methods for use in the 
NPDES or federal pretreatment programs. Wisconsin must amend Wis. Admin. Code NR § 219 
to exclude solid waste methods from use in the Wisconsin programs, except when such methods 
have been approved by EPA as alternative test procedures under 40 c.P.R. § 136.5. 

(b) Wis. Admin. Code NR § 219 incorporates some of the methods that EPA has 
promulgated under 40 C.P.R. part 136. Does the chapter incorporate an EPA method only as of 
the date Wisconsin incorporated each such method into the chapter or are revisions to EPA 
methods prospectively incorporated? 

(c) Has Wisconsin amended the chapter to include new EPA methods? Please see the 
attached list of changes to 40 c.P.R. part 136 since 2000. 

The response to this letter needs to include the State's plan, with a schedule and milestone, for 
correcting Wis. Admin. Code NR § 219 to address the deficiency in number 9 (a) and any 
deficiency identified through the State's analysis of 9(b) and (c) above. 



10. The federal rule at 40 C.F.R. § 132.6 identifies provisions of 40 C.F.R. part 132, Appendix F, 
which apply to the Great Lakes States, including Wisconsin. These specifically include: 
Procedure 3 (pertaining to total maximum daily loads (TMDL), wasteload allocations (WLA) in 
the absence of a TMDL, and preliminary WLAs for purposes of determining the need for 
WQBELs); Procedure 5, paragraphs D and E (pertaining to consideration of intake pollutants in 
determining "reasonable potential" and establishing WQBELs); and Procedure 6, paragraph D 
(pertaining to whole effluent toxicity). In 2000, EPA disapproved the corresponding Wisconsin 
rules and promulgated 40 C.F.R. § 132.6 for Wisconsin (see 65 Federal Register 66511 
(November 6,2000». Wisconsin must amend the State rules as required to cure the disapproval. 

11. The federal rule at 40 C.F.R. § 122.44( d) pertains to the establishment of effluent limitations 
based on water quality standards, including water quality criteria'expressed in either a numeric or 
narrative fashion. Except for the general statement in Wis. Stat. § 283.31(5) (providing that the 
Department shall establish more stringent limitations if necessary to meet water quality 
standards), and the specific provisions in Wis. Admin. Code NR § 106 (pertaining to toxic and 
organoleptic substances) and Wis. Admin. Code NR § 217, Subchapter III (2010) (pertaini,ng to. 
phosphorus), EPA did not find equivalent State provisions that implement 40 C.F.R. § 122.44(d). 
The response to this letter must include the State's plan, with a schedule and milestones, to 
establish rules (in addition to those in NR 106 and 217) that conform to 40 C.F.R. § 122.44(d). 

12. Federal regulations prohibit permit issuance when permit conditions do not ensure 
compliance with the applicable water quality requirements of all affected states. 40 C.F.R. 
§ 122.4(d). Wisconsin appears to lack an equivalent provision. We note that Wis. Stat. 
§ 283.31(3) provides that a permit may issue only when discharges will meet all effluent 
limitations, standards of performance for new sources, effluent standards, and any more stringent 
limitations necessary to comply with any applicable federal law or regulation, but this provision 
is silent as to how the State prohibits discharges that would violate applicable water quality 
standards of affected states. Wisconsin must explain how it will address the deficiency noted in 
this comment, either through statutory amendment or corrective rulemaking, including a 
schedule and milestones for completion, or by citing existing, specific authority in a written 
explanation from the State's Attorney General. 

13. The federal rule at 40 C.F.R. § 122.44(k) identifies circumstances in which best management 
practices (BMP) must be included as conditions in permits. Except for the practices in Wis. 
Admin. Code NR §§ 216 and 243 pertaining to storm water and concentrated animal feeding 
operations, respectively, EPA did not fmd that Wisconsin has a statutory or rule provision 
requiring incorporation of BMPs into permits as provided in 40 CFR § 122.44(k). The response 
to this letter needs to include the State's plan, with a schedule and milestones, for promulgating a 
rule equivalent to 40 C.F.R. § 122.44(k). 

14. The federal rule at 40 C.F.R. §122.44(1) generally provides that the interim effluent 
limitations, standards, and conditions in a reissued or renewed permit must be at least as 
stringent as the final limitations, standards, and conditions in the previous permit. EPA did not 
find an equivalent Wisconsin statutory or rule provision. The response to this letter needs to 



include the State's plan, with a schedule and milestones, for promulgating a rule equivalent to 40 
c.P.R. § 122.44(1). 

15. The federal rule at 40 c.P.R. § 122.47 pertains to compliance schedules in permits. Except 
for problematic provisions noted elsewhere in this enclosure, EPA did not find an equivalent 
Wisconsin statutory or rule provision to implement this federal requirement. EPA reviewed Wis. 
Admin. Code NR § 106.117, but this rule is inconsistent with the federal requirement for several 
reasons, including that it: (a) only applies to WQBELs for toxic and organoleptic substances, (b) 
allows time to be added to a schedule so a permittee can perform work intended to justify a 
change in an effluent limitation, (c) does not include an "appropriateness" standard for the 
granting of a schedule, (d) does not require reports on progress toward meeting the final 
limitation, (e) does not mandate interim requirements, and (f) does not restrict schedules to 
statutory deadlines. In addition to establishing a compliance schedule rule with program-wide 
applicability, Wisconsin must amend Wis. Admin. Code NR § 106.117 to resolve the 
inconsistencies noted here. The response to this letter must include the State's plan for 
promulgating a rule equivalent to 40 c.P.R. § 122.47, and for correcting issues outlined in 
number 15 (a) - (f) above. 

16. The federal rule at 40 C.F.R. Part 403 establishes requirements for pretreatment of 
nondomestic discharges to publicly-owned treatment works (POTWs). EPA revised this rule and 
related NPDES provisions at 40 C.P.R. §§ 122.21(j)(6)(ii), 122.44(j)(1), and 122.62(a)(7), in 
2005. Some of the revisions make the federal program less stringent than it used to be. 
Wisconsin can choose to incorporate these revisions into its pretreatment program. However, 
some of the revisions make the federal program more stringent than the predecessor rule. EPA 
described the more stringent provisions at: 
http://www.epa.gov/npdes/pubs/pretreatment streamlining required changes.pdf. Under 40 
c.P.R. § 123.62, Wisconsin was required to adopt the more stringent provisions by November 
2006, but the State has not done this. Wisconsin must adopt the more stringent provisions into its 
code. The response to this letter needs to include the State's plan, with a schedule and 
milestones, for promulgating a rule equivalent to 40 c.P.R. Part 403. 

17. The Wisconsin rule at Wis. Admin. Code NR § 106.10 excludes noncontact cooling water 
from WQBELs, except to the extent that the limitations are for water treatment additives. Under 
the rule, water treatment additives do not include those compounds added at a rate and quantity 
necessary to provide a safe drinking water supply, or the addition of substances similar in type 
and amount to those typically added to a public drinking water supply. The relevant federal rule 
at 40 C.P.R. § 122.44(d)(1)(i) requires WQBELs for all pollutants that are or will be discharged 
at a level which will cause, have a reasonable potential to cause, or contribute to an excursion 
beyond applicable water quality criteria. Accordingly, Wisconsin must revise Wis. Admin. Code 
NR § 106.10 so it conforms to 40 C.P.R. § 122.44(d). To the extent that Wisconsin wants to 
consider intake pollutants when determining reasonable potential and setting WQBELs for 
discharges within the Great Lakes basin, the revised rules must conform to 40 c.P.R. part 132, 
Appendix P, Procedure 5, paragraphs D. and E. The response to this letter must include the 
State's plans, with a schedule and milestones, for revising Wis. Admin. Code NR § 106.10 so it 
conforms to 40 C.P.R § 122.44( d). 



18. The federal rule a 40 C.F.R. § 122.22 (d) requires that anyone signing a permit application or 
a report required under 40 C.F.R. § 122.22(a) or (b) certify that the information: is accurate and 
complete, was gathered by qualified persons, and was properly gathered and evaluated.2 

Wisconsin's rule at Wis. Admin. Code NR § 205.07(1)(g), while including that signatories make 
a certification that the information they are submitting is "true, accurate, and complete," does not 
require inclusion of the information quality certification language set out in § 122.22 (d). The 
response to this letter must include the State's plans with a schedule for promUlgating a rule 
equivalent to 40 C.F.R. § 122.22( d). 

19. The federal rule at 40 C.F.R. § 122.24 pertains to concentrated aquatic animal production 
facilities. EPA did not find an equivalent Wisconsin statutory or code provision. The response to 
this letter must include the State's plan, with a schedule and milestones, for promUlgating a rule 
equivalent to 40 C.F.R. § 122.24. 

20. The federal rule at 40 C.F.R. § 122.50 provides for an adjustment to effluent limitations 
when part of a discharger's process wastewater is disposed into wells or POTWs or by land 
application. EPA did not find an equivalent Wisconsin statutory or code provision. The response 
to this letter must include the State's plan, with a schedule and milestones, for promulgating a 
rule equivalent to 40 C.F.R. § 122.50 if Wisconsin permits or wants to permit part of a 
discharger's process wastewater to be disposed into wells or POTWs or by land application. 

21. The federal rule at 40 C.F.R. § 124.56 contains a description of elements to be included in 
fact sheets, including where explanations of specific permit conditions are required. Wisconsin's 
rules do not appear to have an equivalent provision. The response to this letter must identify the 
required rule provisions or include the State's plan, with a schedule and milestones, for 
promulgating a rule equivalent to 40 C.F.R. § 124.56. 

22. The federal rule at 40 C.F.R. § 124.10 requires that draft permits be sent to a variety of 
agencies as well as the applicant. We understand that Wisconsin provides electronic access to 
information regarding a permit application. Wisconsin's response to this letter must explain how 
its practice of providing notice is equivalent to the Pllblic notice requirement found at 
§ 124.10(c) or what steps, taken on what timetable, the State will take to cure deficiencies in the 
State analog. 

23. Wisconsin law at Wis. Stat. § 30.2022(1) provides that "activities affecting waters of the 
state, as defined in s. 281.01 (18), that are carried out under the direction and supervision of the 
department of transportation in connection with highway, bridge, or other transportation project 
design, location, construction, reconstruction, maintenance, and repair are not subject to the 
prohibitions or permit or approval requirements specified under ... chs. 281 to 285 or 289 to 
299." This provision does not conform to 40 C.F.R. §§ 123.1(g)(1) (requiring approved states to 

2 The certification provided at 40 C.F.R. § 122.22( d) states: "I certify under penalty of law that this document and 
all attachments were prepared under my direction or supervision in accordance with a system designed to assure that 
qualified personnel properly gather and evaluate the information submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons directly responsible for gathering the information, the information 
submitted is, to the best of my knowledge and belief, true, accurate, and complete. I am aware that there are 
significant penalties for submitting false information, including the possibility of fine and imprisonment for knowing 
violations." 



prohibit point source discharges including, but not limited to, storm water discharges as provided 
in 40 c.F.R. § 122.26, unless such discharges are in compliance with a permit issued under the 
federally approved state program) and 123.25(a)(4) (providing that approved states shall require 
any person who discharges or proposes to discharge to apply for a permit). 

Wis. Admin. Code § NR 216.42(5) (which appears to implement Wis. Stat. § 30.2022(1) and (2) 
with respect to storm water discharges from Department of Transportation (DOT) construction 
sites) exempts DOT project from NPDES permit coverage by providing that such discharges 
"shall be deemed to be in compliance with s. 283.33, Stats., and the requirements of ch. NR 216, 
Subchapter III, if the project from which the discharges originate is in compliance with Trans 
401 Wis. Admin. Code and the liaison cooperative agreement between WDNR and DOT. . 
Unless EPA formally approves the division of NPDES permitting responsibility between WDNR 
and DOT (or any other state agency), and DOT prohibits discharges without a permit, Wisconsin 
cannot simply exempt DOT projects from NPDES permitting requirements. If the State has 
divided permitting authority for various categories of projects, the State's response to this letter 
must describe the division of permitting authority . EPA must review and approve any agreement 
to divide permitting authority before any permits issued by DOT or any other agency of the State 
will be considered equivalent to NPDES permits. Such a review, if it occurs, is intended to 
ensure that the implementing agencies have legal authority and are acting consistent with federal 
program requirements including permit issuance; sufficiency of public notice, hearing, and 
judicial review requirements; compliance evaluation; and enforcement authority. If the State has 
divided permitting authority, then Wisconsin must include the State's plan, with a schedule and 
milestones, for correcting the deficiency with Wis. Admin. Code § NR 216.42(5). 

EPA has additional concerns if Wisconsin purports that Wis. Admin. Code § NR 216.42(5) 
establishes an NPDES "permit-by-rule." For example, the authorities cited in that administrative 
code provision (Wis. Admin. Code § Trans 401 and the "liaison cooperative agreement"): (1) are 
not subject to EPA review and potential objection under 40 C.F.R. § 123.44, (2) are likely not 
subject to reissuance proceedings (including notice and the opportunity for the public to 
comment) once every five years, (3) likely do not require terms and conditions that are standard 
to all NPDES permits, and (4) may not be subject to judicial review as required for NPDES 
permits by 40 c.F.R. § 123.30. Furthermore, the text of the rule is not written to provide, 
consistent with Wis. Admin. Code § NR 205.08(5), that WDNR may require any point source 
covered by a general permit to obtain an individual permit, and that any person may petition 
WDNR to require an individual permit for a source covered by a general permit. 

Wisconsin's response to this letter must provide a plan with appropriate milestones for amending 
Wis. Stat. § 30.2022(1) and Wis. Admin. Code § NR 216.42(5) to conform to federal NPDES 
requirements. 

24. The Wisconsin rules at Wis. Admin. Code §§ NR 216.42(4), (6), and (9) provide that certain 
dischargers of storm water "shall be deemed to hold a NPDES permit" or may be "determine[ d] 
to be in compliance with permit coverage required under s. 283.33 Stats." where such projects 
are regulated by the Wisconsin Department of Commerce or environmental programs other than 
the WPDES program. EPA has virtually identical concerns about these provisions as those 



communicated in the second and third paragraphs of comment 23, above.3 In addition, we are 
concerned that Wis. Admin. Code § NR 216.42(6) may not conform to 40 c.F.R. 123.1(g)(1) and 
123.25(a)(4). Wisconsin's response to this letter must provide a plan with appropriate milestones 
for amending all of these provisions to conform to federal NPDES requirements. 

25. The Wisconsin rule at Wis. Admin. Code § NR 216.415(4) provides that a landowner of a 
construction site that is regulated by an authorized local municipal program is deemed to be 
covered under a department construction site storm water permit issued pursuant to Wis. Admin. 
Code § NR 216, Subchapter III. EPA has three concerns about this provision. 

First, because the CW A does not provide for authorizing local governments to implement 
NPDES authorities, we are concerned about the apparent division of NPDES program 
responsibilities between WDNR and authorized municipalities. While the State's rule provides 
that authorized programs will grant permit coverage under WDNR's construction stormwater 
general permit, the rule also allows authorized municipalities to issue "equivalent" notice of 
intent forms, and appears to allow municipalities to take the lead for inspections and 
enforcement. While we encourage states to fi~d supplemental resources to improve NPDES 
program implementation, the state's primary responsibility for NPDES program implementation, 
including compliance evaluation and enforcement, cannot be subdivided with local governments. 
We are concerned that although WDNR retains the ability to take enforcement actions for 
dischargers under authorized municipal programs, the provision lacks a mechanism to allow the 
timely notification of WDNR and consequently places the primary responsibility for compliance 
and enforcement with the authorized municipality, which is required to report to WDNR only an 
annual "estimate" of "the number of construction site inspections performed and citations 
issued." Wis. Admin. Code NR § 215.415(8)(b)(3). Wisconsin's response to this letter must 
provide an updated program description that explains, pursuant to 40 c.F.R. § 123.22, how 
Wisconsin's authorized municipality program is consistent with the State's retention of primary 
NPDES permitting and compliance evaluation responsibility. under 40 C.F.R. §§ 123.25 -
123.27. If the State has not retained primary NPDES program responsibility where municipalities 
have become authorized, then the response to this letter must provide a plan with appropriate 
milestones for amending the existing state provisions to conform to federal NPDES 
requirements. 

Second, Wis. Admin. Code § 216.415(4) appears to preclude the State from requiring a 
landowner who seeks coverage under the general permit to obtain, where appropriate, an 
individual permit under Wis. Admin. Code s. NR 205.08(5). While Wis. Admin. Code 
§ 216.415(6) provides that an authorized municipality may deny coverage under the general 
permit, there appears to be no provision for an applicant to seek individual permit coverage (see 
40 c.F.R. § 122.28(b)(3).4 In its response to this letter, Wisconsin must provide a plan with 

3 We understand that Wisconsin recently re-established a role for the Department of Commerce (now the 
Department of Safety and Professional Services) with respect to erosion control during the construction of 
commercial buildings. 2011 Wis. Act 32, § 2896 - 2905,9135 (June 26,2011). 
4 We note that there is such a provision directing landowners to contact WDNR to resolve issues and seek permit 
coverage where projects involve wetlands, endangered species, and historic properties. Wis. Admin. Code § NR 
216.415(7)(b ). 



appropriate milestones for amending Wis. Admin. Code § 216.415 to conform to federal NPDES 
requirements. 

Third, while the federal rules governing general permits allow for the possibility that a state may 
choose not to require notice of intentforms be filed for general permit coverage for certain 
categories of dischargers (see 40 C.F.R. § 122.28(b)(2)(v», this exemption does not apply to 
sites where five acres of land or more will be disturbed (see 40 C.F.R. § 122.28 (b)(2)(v) (made 
applicable to states by 40 C.F.R. § 123.25(a)(1l». Wisconsin's response to this letter must 
provide a plan with appropriate milestones for amending Wis. Admin. Code § NR 216.415(4) to 
conform to federal NPDES requirements. 

26. The State's regulations at Wis. Admin. Code s. NR § 216.022 appear to create an exclusion 
for those Municipal Separate Stormwater System (MS4) dischargers which are in compliance 
with an Memorandum of Understanding with another agency of the State. Unless EPA formally 
approves the bifurcation of NPDES responsibilities between WDNR and other State agencies, 
and the other agencies prohibit discharges without a permit, WDNR cannot exclude these MS4s 
from NPDES permitting requirements. As stated in comment 22 above, EPA must review and 
approve any such arrangements regarding the divisibility of permitting authority to ensure that 
federal program requirements are met. The State's response to this letter must identify any MS4s 
that are the subject of such an arrangement, including a description of the authorities and 
responsibilities covered. It must also include the State's plan, with a schedule and milestones, for 
correcting the problem identified with Wis. Admin. Code NR NR § 216.022. 

27. Wisconsin law at Wis. Stat. § 283.19(2)(b) defines the term "new source" to mean "any 
source, the construction of which commenced after the adoption of the standard of performance 
applicable to the category of sources of which it is a member." The definition appears in a 
section that requires WDNR to promulgate, by rule, standards of performance for classes and 
categories of point sources. Given its placement, the definition appears to have the effect of 
establishing that a source is a new source if construction commenced after WDNR promulgated 
applicable standards of performance by rule. The federal regulation at 40 C.F.R. 
§ 122. 2 defining "new source" defines such sources as those constructed after the adoption of 
standards of performance applicable to such source under CWA § 306, 33 U .S.C. § 1316. The 
State dt:finition of new source, therefore, appears to provide an exemption from new source 
performance standards between the date of federal promulgation and the date of State adoption. 
In its response to this letter, Wisconsin must explain how it will address the deficiency noted in 
this comment, either through an amendment to the statute or corrective rulemaking (and 
associated milestones and timetables). 

28. To ensure that substances are not present in amounts that are acutely harmful to aquatic life 
in all surface waters, including those portions of mixing zones normally inhabitable by aquatic 
life, Wis. Admin. Code NR NR §§ 106.06(3)(b), 106.32(2)(b), and 106.87(1) provide that 
effluent limitations shall be set equal to the final acute value (FA V). The State rule as written 
appears to deviate from the federal requirement at 40 C.F.R. § 122.44(d)(1)(vii)(A), which 
provides that WQBELs must be derived from and comply with water quality standards, in the 
following three instances: 

(a) Acute water quality criteria will be exceeded in a stream or river when the effluent 



limit is equal to the PAV and the effluent flow rate is one-half or more of the flow rate in the 
receiving waters; 

(b) Limitations set equal to the PAV may not meet the requirements for mixing zones in 
Wis. Admin. Code NR § 102.05(3)(b); and 

(c) A discharge equal to the PAV may cause chronic toxicity absent companion limits 
based on chronic water quality criteria. 

In its response to this letter, Wisconsin must explain how it will address the deficiencies noted in 
this comment. If Wisconsin asserts that it has the authority necessary to address these 
deficiencies, the State must provide a written opinion from the Attorney General specifically 
identifying what authority the State will use to set effluent limits less than the PAV in the 
situations identified in comment 25 (a) - (c). If the State lacks the authority to implement 40 
c.P.R. § 122.44(d)(1)(vii)(A), then Wisconsin must include the State's plan, with a schedule and 
milestones, for correcting the deficiencies noted above. 

29. The Wisconsin rule at Wis. Admin. Code NR § 106.13 provides, in part, that WNDR "shall, 
within its capabilities, ... establish an appropriate compliance schedule" where leachate from a 
solid waste facility affects the ability of a POTW to meet WQBELs for toxic or organoleptic 
substances. The text of the rule leaves ambiguous whether the State is mandating the 
establishment of a compliance schedule or whether establishing such a schedule is discretionary. 
If the rule mandates a compliance schedule, the rule must be revised to be consistent with 40 
c.P.R. § 122.47. In its response to this letter, Wisconsin must explain how the rule operates and 
how it will address any deficiency through corrective rulemaking. 

30. The Wisconsin rule at Wis. Admin. Code NR § 106.32(2)(a) provides that ammonia limits 
based on acute water quality criteria shall be expressed as daily maxima. Por continuous 
discharges, 40 c.P.R. § 122.45(d) provides that effluent limits must be expressed as seven-day 
average and average monthly limits for POTWS,5 and maximum daily and average monthly 
limits for other discharges. Please identify in your response to this letter the basis for the State's 
authority to supplement daily maximum limits with average monthly limits based on acute 
criteria for ammonia. If such authority does not exist, the response must include the State's plan, 
with a schedule and milestones, for amending the rule so it is consistent with 40 c.P.R. 
§ 122.45 ( d). 

31. Wisconsin rules at Wis. Admin. Code NR §§ 106.32(2)(b)2, 106.32(3)(a)4.a, and 106.37(2) 
provide that Wisconsin shall or may add time to a compliance schedule so a permittee can gather 
data or perform demonstrations to justify a change in effluent limits. Section 502(17) of the 
CWA, 33 U.S.C. § 1362(17), defines a compliance schedule as an "enforceable sequence of 
actions or operations leading to compliance with an effluent limitation." A demonstration or 
data collection that is intended to justify a change in an effluent limitation is not an action 
leading to compliance with a final effluent limitation under the CWA, and a schedule based 
solely on time needed to perform such a demonstration or collect such data is not appropriate 
under 40 c.P.R. § 122.47. Wisconsin must revise these provisions to make them consistent with 

5 Section 5.2.3 of the Technical Support Document/or Water Quality-based Toxics Control, EPN505/2-90-001), 
recommends maximum daily and monthly average limits for toxic pollutants in POTW permits. 



federal requirements. The response to this letter needs to include the State's plan, with a schedule 
and milestones, for amending these rules so they conform to 40 C.F.R. § 122.47. 

32. Wis. Admin. Code NR § 106.07(8) provides that a permittee may ask for time to be added to 
compliance schedule to complete work with the intent of modifying limitations based on 
"secondary" (e.g., Tier II) values. While 40 C.F.R. Part 132, Appx. F, procedure 9, allows time 
to be added to a compliance schedule for this purpose within the Great Lakes basin, 40 C.F.R. 
§ 122.47 does not allow time to be added outside the basin. The State provision must be 
modified to clarify that this exception applies only to dischargers within the Great Lakes basin. 

33. Wisconsin rules at Wis. Admin. Code NR §§ 106.32(3)(c)(2) and 106.32(4)(d) provide that 
certain effluent limitations may be based on real time conditions. Does Wisconsin have current 
or administratively continued permits that implement either of these provisions? If so, how does 
the State receive and manage discharge monitoring reports and other data to evaluate 
compliance ? 

34. The Wisconsin rule at Wis. Admin. Code NR § 106.32(5)(c) provides that effluent 
limitations based on acute, four-day average chronic, and 30-day average chronic criteria must 
be expressed as daily maxima, weekly averages, and 30-day averages, respectively. For 
continuous dischargers, 40 C.F.R. § 122.45 ( d) provides that effluent limitations shall be 
expressed as seven-day average and average monthly limits for POTWs and maximum daily and 
average monthly limits for other dischargers. Under what authority can Wisconsin supplement 
limits that are expressed in accordance with Wis. Admin. Code NR § 106.32(5)(c) such that 
permits comply with the requirements of 40 C.F.R. § 122.45( d)? If such authority does not exist, 
the response must include the State's plan, with a schedule and milestones, for amending the rule 
so it conforms to 40 C.F.R. § 122.45( d). 

35. The federal rule at 40 C.F.R. § 122.44( d) requires a permit issuing agency to determine 
whether pollutants are or may be discharged at a level that will cause, have a reasonable potential 
to cause, or contribute to an in-stream excursion beyond a water quality criterion, including a 
criterion for ammonia. To the extent that an NPDES authority makes a determination in the 
affirmative, the federal rule requires the permit to include effluent limits which are derived from 
and comply with water quality standards. Wis. Admin. Code NR § 106.33(2) provides that the 
State may not include ammonia limitations in a permit when a calculated WQBEL is greater than 
20 mglL in the summer or 40 mgIL in winter. EPA is concerned that the word "may" prevents 
Wisconsin from setting WQBEL despite-a finding that a discharge will cause, have a reasonable 
potential to cause, or contribute to an excursion. Additionally, EPA is concerned that, as written, 
the State's provision provides discretion to refrain from setting limits when the State fmds that a 
discharge will cause, have a reasonable potential to cause, or contribute to an excursion. In its 
response to this letter, Wisconsin must explain how it will address the concern noted in this 
comment, either through corrective rulemaking or by citing existing, specific authority in a 
written explanation from the Attorney General. 

36. The Wisconsin rule at Wis. Admin. Code NR § 106.34(2) provides that, except for 
discharges to .Outstanding and exceptional resource waters, "if the department determines that a 
water quality based ammonia effluent limitation in effect in a permit as of March 1, 2004 may be 



increased in the next reissuance of that permit based solely on the application of the procedures 
in this subchapter, then the inclusion of the increased ammonia effluent limitation in the reissued 
permit is not subject to the provisions of ch. NR 207." For discharges to waters other than 
outstanding and exceptional resource waters, the rule does not appear to conform to 
§ 301(b)(1)(C) of the CWA, 33 U.S.c. § 1311(b)(l)(C), and 40 C.F.R. § 122.44(d). In its 
response to this letter, Wisconsin must explain how it will address the deficiency noted in this 
comment, either through corrective rulemaking or by citing existing, specific authority in a 
written explanation from the State's Attorney General. 

37. Wis. Admin. Code NR § 106.37(1) allows compliance schedules greater than five years when 
an ammonia variance has been granted. 40 C.F.R. § 122.47 provides that a permit may include a 
compliance schedule when appropriate. It is not appropriate to provide a compliance schedule to 
meet an effluent limitation based on a variance from water quality standards. Therefore, the State 
provision needs to be modified to remove the possibility that a compliance schedule can be used 
to meet an effluent limitation that is based on a variance from water quality standards. 

38. Wis. Admin. Code NR § 106.38 contains a process through which the owner or operator of a 
stabilization pond or lagoon system can obtain a variance from ammonia water quality criteria. 
Variances require EPA approval. Therefore, the State provision should, but does not have to, 
explai.n or reference Wisconsin's process to seek EPA approval of proposed variances. 

39. Wis. Admin. Code NR § 106.83(2) contains a process through which a discharger can obtain 
a variance from chloride water quality criteria. Variances require EPA approval. Therefore, the 
State provision should, but does not have to, explain or reference Wisconsin's process to seek 
EPA approval of proposed variances. 

40. Wis. Admin. Code NR § 106.88(1) provides, in part, that Wisconsin may include a WQBEL 
for chloride in a permit if such a limitation is deemed necessary in accordance with Wis. Admin. 
Code NR § 106.85. Use of the word "may" in this provision appears to make the establishment 
of a WQBEL discretionary. 40 C.F.R. § 122.44(d) mandates WQBELs whenever the permit 
issuing agency determines that a pollutant is present in a discharge at a level which will cause, 
have a reasonable potential to cause, or contribute to an excursion beyond a water quality 
criterion. Wisconsin must revise the rule to provide that a WQBEL shall be established when 
such a limit is deemed necessary. 

The same rule allows Wisconsin to include a compliance schedule in a permit even when a 
discharger can meet a chloride WQBEL. 40 C.F.R. § 122.47 allows compliance schedules in 
permits when appropriate. It is not appropriate to include a compliance schedule in a permit 
when a discharger can meet an effluent limitation upon issuance of the permit. Therefore, the 
State provision must be modified to remove the possibility that a compliance schedule can be 
used when a discharger can meet an effluent limitation upon issuance of the permit, or the State 
should explain how its implementation of this provision is consistent with the described 
limitation set out in the federal program requirement. 

41. Wis. Admin. Code NR § 106.88(4) provides that effluent limitations based on acute criteria 
shall be expressed as daily maxima and limitations based on chronic criteria shall be expressed 



as weekly averages. Por continuous dischargers, 40 C.P.R. § 122.45( d) provides that effluent 
limitations shall be expressed as seven-day average and average monthly limits for POTWs; and 
maximum daily and average monthly limits for other dischargers. Under what authority can 
Wisconsin supplement limits that are expressed in accordance with Wis. Admin. Code NR 
§ 106.88(4) such that permits comply with the requirement of 40 c.P.R. § 122.45( d)? If such 
authority does not exist, the response to this letter must include the State's plan, with a schedule 
and milestones, to bring its regulation into conformity with the federal rule. 

42. The Wisconsin rules at Wis. Admin. Code NR §§106.89(2) and (3), provide that where 
WQBELs for chloride are deemed necessary pursuant to Wis. Admin. Code NR § 106.87(1), 
whole effluent toxicity limitations (WET) may be held in abeyance during a source reduction 
period if chloride exceeds a threshold of 2,500 mglL, or if the effluent concentration is less than 
2,500 mglL but exceeds the calculated acute WQBEL, where chloride is the sole source of acute 
toxicity. 40 c.P.R. § 122.44(d)(1)(v) provides, in part, that limitations on WET are not necessary 
when the permit-issuing agency demonstrates in the fact sheet or statement of basis for the 
permit, using the procedures in 40 c.P.R. § 122.44(d)(1)(ii), that chemical-specific limitations 
are sufficient to attain and maintain the applicable numeric and narrative water quality standards. 
During discussions between EPA and WDNR, Wisconsin explained that it implements Wis. 
Admin. Code NR §§ 106.89(2) and (3) in accordance with 40 C.F.R. § 122.44(d)(1)(v) with 
respect to permits that contain a chemical-specific WQBEL for chloride. Please confirm that this 
is the State's approach. If corrective rulemaking is required to address a deficiency in the rule, 
the State must explain in its response to this letter what timetable the State will follow to address 
the deficiency. 

EPA's review suggests that Wis. Admin. Code NR §§ 106.89(2) and (3) do not conform to the 
CWA § 301(b )(1 )(C) and 40 c.F.R. § 122.44( d) (requiring a WQBEL when a discharge will 
cause, have a reasonable potential to cause, or contribute to an excursion beyond an applicable 
water quality criterion expressed in terms of toxicity) when Wisconsin holds a WET limit in 
abeyance because chloride exceeds a threshold but the permit does not contain a chemical
specific WQBEL for chloride. Another interpretation would be that the State could implement 
"held in abeyance" such that the permit includes the WET limit but compliance with the limit is 
not required until the end of a compliance schedule. Therefore, in response to this letter, please 
explain how Wisconsin implements Wis. Admin. Code NR §§ 106.89(2) and (3) when chloride 
exceeds one or more of the specified thresholds, and provide the State's explanation of how these 
provisions are consistent with the federal requirement, or provide the State's plan to correct these 
provisions to make them consistent with the federal requirement. 

43. The Wisconsin regulation at Wis. Admin. Code NR § 106.91 allows Wisconsin to set a 
chloride limit, other than the WQBEL, when a POTW is not able to meet a WQBEL due to 
indirect discharges from a public water system treating water to meet the primary maximum 
contaminant levels specified in Wis. Admin. Code NR § 809. This rule does not conform to 
CWA § 301(b)(1)(C) and 40 c.P.R. § 122.44(d). Therefore, the State provision must be modified 
to be consistent with the federal requirement. To the extent that Wisconsin implements the rule 
as a variance, such variances are subject to EPA approval. 

44. (a) Wisconsin's definition of "point source" in Wis. Admin. Code NR § 205.03(27) does not 



specify landfill leachate collection systems even though such systems are expressly included in 
the federal definition in 40 C.F.R. § 122.2 [and applicable to state programs, see 40 C.F.R. 
§ 123.2]. During discussions, WDNR explained that the agency has issued WPDES permits for 
discharges from landfill leachate collection systems. In response to this letter, please provide an 
explanation of Wisconsin's authority to issue WPDES permits for landfill leachate collection 
systems and provide the permit numbers for such permits and the names of the permitees. 

(b) Wisconsin's definition of "pollutant" in Wis. Admin. Code NR § 205.03(28) does not specify 
filter backwash as a pollutant even though filter backwash is expressly enumerated as a pollutant 
in 40 C.F.R. § 122.2 [and applicable to state programs, see 40 C.F.R. § 123.2]. In its response to 
this letter, Wisconsin must explain how it will address the deficiency noted in this comment, 
either through corrective rulemaking or by citing existing, specific authority in a written 
explanation from the State's Attorney General. 

45. The federal regulation at 40 C.F.R. § 122.5 explains the effect of a permit. It includes permit 
as a shield, use of a permit as an affirmative defense, prohibition of the use of a permit as a 
property interest, and prohibition of the use of a permit as an authorization to injure persons or 
property. This provision appears to have no equivalent in Wisconsin's rules. In its response to 
this letter, Wisconsin must explain how it will address the deficiency noted in this comment, 
either through corrective rulemaking or by citing existing, specific authority in a written 
explanation from the State's Attorney General. 

46. The federal regulation at 40 C.F.R. § 122.21(0) contains a provision for expedited variance 
procedures or time extensions for filing requests for variances. The Wisconsin rules do not 
contain this provision. Is this an instance where Wisconsin wishes to implement a more stringent 
authorized program, or is this an oversight? In its response to this letter, Wisconsin should 
explain that it implements a more stringent program or how it will address this comment, either 
through corrective rulemaking or by citing existing, specific authority in a written explanation 
from the State's Attorney General. 

47. Wisconsin's regulations at Wis. Admin. Code NR § 205.07(1)(g) provide that the signatory 
to a permit can be a "person authorized by one of those officers or officials and who has 
responsibility for the overall operation of the facility or activity regulated by the permit." 
However, there is no requirement for how the authorization will be documented or any 
requirements that apply. While EPA's regulations at 40 C.F.R. § 122.22 do not require a 
demonstration that a corporate officer has the requisite authority to sign permit documents, 
Wisconsin's regulations appear to allow non-corporate officers to sign such documents without 
providing an accountable process for such delegation of authority. In its response to this letter, 
Wisconsin should explain how it will address the deficiency noted in this comment, either 
through corrective rulemaking or by citing existing, specific authority in a written explanation 
from the State's Attorney General. 

48. Wisconsin's regulations do not include permit "termination" as a consequence of violating 
the permit, as provided by the federal regulations at 40 C.F.R. § 122.41(a). Wisconsin should 
explain whether and how its rules are consistent with this federal requirement, even if the 
specific terminology used in the State's rules differ. If corrective rulemaking is required to 



address this deficiency, the State must explain in its response to this letter what timetable the 
State will follow to address this potential deficiency. 

49. The federal regulations at 40 C.F.R. § 122.41(1)(1)(i) require that a permitted facility must 
provide notice where, because of an alteration or addition to a permitted facility, the facility may 
meet one of the criteria for defining a new source (40 C.F.R. § 122.29(b». Wisconsin should 
explain how its provision at Wis. Admin. Code NR § 205.07(1)(q)(1) is equivalent to this federal 
requirement. If corrective rulemaking is required to address this potential deficiency, the State 
must explain in its response to this letter what tirpetable the State will follow. 

50. Federal regulations at 40 C.F.R. § 124.5 (a) - (d) provide for termination of permits. 
Wisconsin regulations do not appear to provide for permit termination. Specifically, the 
Wisconsin regulations lack an equivalent provision for "notice of intent to terminate," as 
specified in 40 C.F.R. § 124.5( d). The State must explain how its regulations are consistent with 
the federal requirement. If corrective rulemaking is required to address this deficiency, the State 
must explain in its response to this letter what timetable the State will follow. 

51. Federal regulations at 40 C.F.R. § 124.11 provide that "any interested person ... may request 
a public hearing, if no hearing has already been scheduled," as long as the request is in writing 
and states the nature of the issues proposed to be raised in the hearing. The regulation at 40 
C.F.R. § 124.12 provides that a hearing shall be held if the Director finds on the basis of requests 
that there is significant public interest in the draft permit. The Wisconsin rules governing public 
hearings appear to be set out in Wis. Admin. Code NR § 203.10(5) and Wis. Stat. 283.49 (public 
hearing), and limit hearing requests to those made by groups of five or more petitioners. 
Wisconsin must explain how its provisions for allowing requests for hearing are consistent with 
federal requirements. If corrective rulemaking is required to address this deficiency, the State 
must e~plain in its response to this letter what timetable the State will follow to address this 
potential deficiency. 

52. Wis. Admin. Code NR § 216.21(2)(b) excludes access roads and rail lines from tier 2 
category industries. They are included within the federal analog at 40 C.F.R. § 122.26(b)(14). In 
its response to this letter, Wisconsin must explain how it will address the deficiency noted in this 
comment, either through corrective rulemaking or by citing existing, specific authority in a 
written explanation from the State's Attorney General. 

53. Wis. Admin. Code NR § 216.21(3)(e)(2) does not require that the facility submit its latitude 
and longitude when certifying 'no exposure.' This information is required under 40 C.F.R. 
§ 122.26(g)(4)(ii). In its response to this letter, Wisconsin must explain how it will address the 
deficiency noted in this comment, either through corrective rulemaking or by citing existing, 
specific authority in a written explanation from the State's Attorney General. 

54. Wis. Admin. Code NR § 216.42(1) requires a permit for discharges from construction sites 
that are one or more acre in size. However, Wisconsin does not include the requirement found in 
40 C.F.R. § 122.26(b )(15)(i) that disturbances less than one acre, when part of a common plan of 
development that disturbs more than one acre, also require permit coverage for discharges. 
Wisconsin's definition of "construction site" at Wis. Admin. Code NR § 216.002(2) includes 



common plan language but does not explicitly include areas less than one acre. In its response to 
this letter, Wisconsin must explain how it will address the deficiency noted in this comment, 
either through corrective rulemaking or in by citing existing, specific authority in a written 
explanation from the State's Attorney General. . 

55. Under 40 C.F.R. § 122.26(b)(2), illicit dischargers to an MS4 are defined as "any discharge 
to a municipal separate storm sewer that is not composed entirely of storm water except 
discharges pursuant to a NPDES permit. .. and discharges resulting from fire fighting activities." 
The State definition of illicit discharges appears to exempt many more classes of activities from 
the definition. As a result, the requirement that MS4s identify illicit discharges pursuant to Wis. 
Admin. Code NR § 216.07(3), appears less comprehensive, and therefore less stringent, than the 
federal requirement found at 40 C.F.R. § 122.34(b )(iii), which requires MS4s to address all illicit 
discharges " ... which are [ ] found to be a significant contributor of pollutants to the [MS4]." In 
its response to this letter, Wisconsin must explain how it will address the deficiency noted in this 
comment, either through corrective rulemaking or by citing existing, specific authority in a 
written explanation from the State's Attorney General. 

56. Wis. Admin. Code NR § 216.07(8) provides for an annual report. The rule does not include 
the requirements of 40 C.F.R. § 122.34(g)(3)(v) pertaining to notice that t4e permittee is relying 
on another government entity to satisfy some of the permit obligations. In its response to this 
letter, Wisconsin must explain how it will address the deficiency noted in this comment, either 
through corrective rulemaking or in a written explanation from the State's Attorney General. 

57. The annual report required by Wis. Admin. Code NR § 216.07 lacks provisions equivalent to 
40 C.F.R. § 122.42(c)(2) (proposed changes to the storm water management programs that are 
established as permit condition). In its response to this letter, Wisconsin must explain how it will 
address the deficiency noted in this comment, either through corrective rulemaking or by cjting 
existing, specific authority in a written explanation from the State's Attorney General. 

58. Wisconsin's definition of "waters of the state" in Wis. Admin. Code NR §205.03( 44) does 
not refer to mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, or playa lakes. 
These categories are included in the definition of "waters of the United States" as set out at 40 
C.F.R. § 122.2, which includes these categories where "the use, degradation, or destruction of 
which would affect of could affect interstate or foreign commerce including any such waters." 
Are the more specific categories in the federal definition included under the umbrella language 
of Wis. Admin. Code NR § 205.03(44) which states "and other surface or groundwater, natural 
or articial, public or private within the state or under its jurisdiction .... "? In its response to this 
letter, Wisconsin must explain how it will address the potential deficiency noted in this 
comment, either through corrective rulemaking or in a written explanation from the State's 
Attorney General citing existing, specific authority 

59. Wisconsin appears to exempt from NPDES permitting "the disposal of solid wastes, 
including wet or semi-liquid wastes, at a site or operation licensed pursuant to chs. NR 500 to 
536, except as required for municipal sludge in ch. NR 204 or where storm water permit 
coverage is required under ch. NR 216." (Wis. Admin. Code NR § 200.02.) This exclusion goes 
beyond those exclusions enumerated at 40 C.F.R. § 122.3. Wisconsin must explain whether the 



State prohibits discharge of such materials and whether Wisconsin requires permits for such 
discharges when they occur. If corrective rulemaking is required to address this deficiency, the 
State must explain in its response to this letter what timetable the State will follow to address this 
deficiency. 

60. Wisconsin appears to exempt from NPDES permitting "discharges from private alcohol fuel 
production systems as exempted in s. 283.61, Stats." Wis. Admin. Code NR § 200.03(3)(f), and 
Wis. Stat. § 283.61 provide that the exemption applies where the waste product "discharge or 
disposal is confined to the property of the owner." (Wis. Stat. § 283.61(2).) Does Wisconsin 
allow the discharge exemption where waters of the United States are located within, or traverse 
through, privately-owned property? In its response to this letter, Wisconsin must explain how it 
will address the deficiency noted in this comment, either through statutory amendment, 
corrective rulemaking, or by citing existing, specific authority in a written explanation from the 
State's Attorney General. 

61. Wisconsin appears to lack rules that establish permit application requirements for the 
following categories of dischargers: existing manufacturing, commercial, mining, and 
silvlcultural dischargers (40 c.P.R. § 122.21(g»; aquatic animal production facilities (40 c.P.R. 
§ 122.21(i»; new sources and new discharges (40 C.P.R. § 122.21(k»; and facilities with cooling 
water intake structures (40 C.P.R. § 122.21(r». Wisconsin must document where permit 
application requirements for these categories of discharges are set out. If corrective rulemaking is 
required to address a deficiency, the State must explain in its response to this letter what 
timetable the State will follow. 

62. Wisconsin regulations allow a permit to be "suspended," an action that is not included in the 
federal regulations (federal regulations provide for permit revocation and reissuance or permit 
termination (40 c.P.R. § 122.41(f». The federal regulations contemplate "revocation and 
reissuance" as a separate action from termination for cause. Revocation and reissuance is
generall y used if transfer of a permit (because of ownership change) is not appropriate or if there 
has been a significant change in the nature of a discharge to warrant a new permit. The federal 
regulations provide that a permit may be terminated for cause, as set out in 40 c.P.R. § 122.64. It 
is unclear whether Wisconsin (which does not use the term "termination") is able to exercise 
equivalent authorities to those permit actions identified in 40 C.P.R. § 122.41(f). The State must 
document the scope and basis of its authorities to cover the requirements in 40 c.P.R. 
§ 122.41(f). If corrective rulemaking is required to address a deficiency, the State must explain in 
its response to this letter what timetable the State will follow. 

63. Wisconsin rules appear to lack a provision which allows the State to assess multiple 
penalties for multiple instances of knowingly making false statements. This requirement is found 
in the federal regulations at 40 c.P.R. § 123.27. Wisconsin must document where it has the 
equivalent authority required to address cases involving multiple false statements. If corrective 
rulemaking is required to address this deficiency, the State must explain in its response to this 
letter what timetable the state will follow to address this deficiency. 

64. Wisconsin does not appear to have a provision equivalent to 40 c.P.R. § 123.27(d), which 
provides for public participation in the enforcement process (including provisions to allow 



intervention as of right in any civil or administrative action; or assurance that the State will 
provide written responses to requests to investigate and respond to citizen complaints, provide 
for permissive intervention, and provide public notice and comment on proposed settlements). 
Wisconsin must document where it has the equivalent authority required by 40 c.F.R. 
§ 123.27(d).1f corrective rulemaking is required to address this deficiency, the State must 
explain in its response to this letter what timetable the State will follow to address this 
deficiency. 

65. Pederal regulations require the preparation of a draft permit where a state determines to 
proceed to permit issuance following receipt of a complete permit application. Wisconsin 
appears to lack provisions equivalent to 40 c.P.R. § 124.6, which provides the informational and 
procedural requirements for preparation of a draft permit. The State must document where it has 
the equivalent authority required by 40 c.P.R. § 124.6. If corrective rulemaking is required to 
address this deficiency, the State must explain in its response to this letter what timetable the 
State will follow to address this deficiency. 

66. Pederal regulations require the preparation of a fact sheet for every NPDES facility or 
activity, with fact sheet contents and processes outlined in 40 c.P.R. §§ 124.8 and 124.56. 
Wisconsin appears to require fact sheets only for discharges having a volume of more than 
500,000 gallons/day (and no fact sheets are required for storm water dischargers). Wisconsin 
must explain whether and how it has the authority to meet the requirements of 40 c.F.R. 
§§ 124.8 and 124.56. If corrective rulemaking is required to address this deficiency, the State 
must explain in its response to this letter what timetable the State will follow to address this 
deficiency. 

67. The Wisconsin rules for small MS4s do not contain provisions equivalent to 40 C.P.R. 
§ 122.34(g)(1) (required storm water management program evaluation) and (2) (records must be 
available to the public). In its response to this letter, Wisconsin must explain how it will address 
the deficiency noted in this comment, either through corrective rulemaking or by citing existing, 
specific authority in a written explanation from the State's Attorney General. 

68. The CW A requires that effluent limitations will be established "in no case later than 3 years 
after the date such limitations are established, and in no case later than March 31, 1989." 33 
U.S.c. § 1311(b)(2)(F). Wisconsin law requires effluent limitations to be established "not later 
than 3 years after the date effluent limitations are established, but in no case before July 1, 1984 
or after July 1, 1987. Wis. Stat. § 283.13(2)(f). The State must explain the basis for the 
discrepancy of dates given in the State provision. If a statutory amendment is required to address 
this deficiency, the State must explain in its response to this letter what timetable the State will 
follow to address this deficiency. 

69. Wisconsin law appears to allow the State to waive compliance with any requirement in Wis. 
Stat. § 283 to prevent an emergency threatening public health, safety, or welfare. This exemption 
is not provided for in the federal program. State staff explained that they do not believe this 
provision has ever been implemented. The State must explain the intent of the provision and how 
this exemption is consistent with the federal program. If statutory amendment is required to 
address this deficiency, the State must explain in its response to this letter what timetable the 



State will follow to address this deficiency. 

70. Wis. Admin. Code NR §106.05(8) provides that a permittee may request "alternative limits" 
when an analytical test method is not sufficiently sensitive, despite a determination by the State 
that the discharge may cause or contribute to an excursion beyond the applicable water quality 
standards. Any permit that included such limits would not conform to § 301(b)(1)(C) of the 
Clean Water Act and 40 C.F.R. § 122.44(d). In its response to this letter, Wisconsin must explain 
how it will address the deficiency noted in this comment, either through corrective rulemaking or 
by citing existing, specific authority in a written explanation from the State's Attorney General. 

71. Wis. Admin. Code NR § 106.06(2) contains a note expressing the State's intent to develop a 
rule to phase-out mixing zones for existing dischargers of bioaccumulative chemicals of concern 
(BCC). Wisconsin must establish such a rule for discharges within the Great Lakes basin. Under 
40 C.F.R. Part 132, such mixing zones for Great Lakes dischargers are being phased out 
beginning in November 2010. In its response to this letter, Wisconsin needs to provide a plan, 
with a schedule and milestones, for revising the rule to phase out mixing zones for BCCs. 

72. When calculating effluent limitations, Wis. Admin. Code NR §§ 106.06(4)(c)(5), (8), and 
(10) mandate that the State allow the discharge to be diluted with a defined quantity of the 
receiving water. These provisions appear to allow continued violations of water quality standards 
when the receiving waters are impaired for a pollutant that is present in a discharge. In addition, 
it is unclear whether the dilution mandate is subject to, and constrained by, the mixing zone 
provisions in Wis. Admin. Code NR § 102.05(3). In its response to this letter, Wisconsin needs 
to explain how it will address the deficiency noted in this comment, either through corrective 
rulemaking or in a written explanation from the State's Attorney General. A written opinion of 
the State Attorney General must include an identification of the authority under which the State 
will set effluent limitation which are ·derived from and comply with water quality standards, as 
required by § 301(b )(1 )(C) of the CWA and 40 C.F.R. § 122.44( d), the provisions of 
§§ 106.06(4)(c), (5), and (8) -notwithstanding . . 

73. Wis. Admin. Code NR §§ 106.06(4)(c) 5 and 10 mandate that the State provide time for a 
discharger to complete mixing demonstrations. These provisions are contrary to the federal 
regulation at 40 C.F.R. § 122.47 to the extent that they require the time to be included in a 
compliance schedule in a permit. Please clarify whether the rules require the State to provide 
time before permit issuance or as a compliance schedule. If corrective rulemaking is required, the 
State must explain in its response to this letter what timetable the State will follow to address this 
deficiency. 

74. Wis. Admin. Code NR §§ 106.08 and 106.09 mandate that the State include effluent • 
limitations for whole effluent toxicity (WET) when it determines that such limits are necessary 
based on an evaluation of five or more samples. The rule includes a procedure for assessing 
effluent variability in this circumstance. The rule allows limitations for WET when fewer than 
five samples are available, but it does not include procedures that the State will use to assess 
variability in this circumstance. Wisconsin needs to revise the rule to mandate limitations when it 
determines, based on four or fewer samples, that a discharge will cause, have a reasonable 
potential to cause, or contribute to an excursion above a WET criterion. In addition, the State 



needs procedures for assessing effluent variability when four or fewer samples exist. See 40 
c.P.R. § 122.44(d). If corrective rulemaking is required to address this deficiency, the State 
must explain in its response to this letter what timetable the State will follow to address this 
deficiency. 

75. Wisconsin law at Wis. Stat. § 227.1O(2m) was recently amended to provide that "No agency 
may implement or enforce any standard, requirement, or threshold, including as a term or 
condition of any liecnse issued by the agency, unless that standard, requirement, or threshold is 
explicitly required or explicitly permitted by statute or by a rule that has been promulgated in 
accordance with this subchapter.,,6 The response to this letter must include a statement from the 
Attorney General explaining the relationship between the limitation in Wis. Stat. § 227.10(2m), 
the permitting and enforcement provisions set forth in Wis. Stat. § 283 and the applicable 
administrative code provisions, and the federal requirements for permitting and enforcement 
authority for state NPDES permit programs set out in 40 C.F.R. §§ 123.25 and 123.27. If 
corrective legislation or rulemaking is required to ensure that the State has permitting and 
enforcement authority commensurate with 40 c.P.R. §§ 123.25 and 123.27, the State must 
explain in its response to this letter the timetable and milestones the State will follow to address 
this potential deficiency. 

62011 Wis. Act 21, § 1r (May 23, 2011). 



New Chemical Test Methods 
ASTM 06508, Dissolved Inorganic Anions by Capillary Ion Electrophoresis. 

QuikChem Method 10-204-00-1-X, Cyanide using MICRO DIST and flow injection analysis. 

Kelada-01, Automated Methods for Total Cyanide, Acid Dissociable Cyanide, and Thiocyanate. 

Method CP-86.07, Chlorinated Phenolics by In situ Acetylation and GC/MS. 

EPA Method 245.7, Mercury by Cold Vapor Atomic Fluorescence Spectrometry. 

Standard Methods 45OO-CI, Chlorine by low level Amperometry. 

ASTM 06888-04 Available Cyanide by ligand Exchange-FlA. 

ASTM 0 6919-03, Cations and Ammonium in by Ion Chromatography. 

Standard Method 4500-CI-D. Chloride by Potentiometry. 

ASTM 0512-89 Chloride by Ion Selective Electrode. 

Standard Method 4500-CN-F, Cyanide by Ion Selective Electrode. 

ASTM 02036-98 A, Cyanide by Ion Selective Electrode. 

Standard Method 4500-S2-G, Sulfide by Ion Selective Electrode. 

ASTM 04658-92, Sulfide by Ion Selective Electrode. 

Standard Method 4500-N03-D, Nitrate by Ion Selective Electrode. 

Method 099-003, Free Chlorine by Color Comparison Test Strip. 

Method OIA-1677, OW Available Cyanide by ligand Exchange_FlA. 

Radium-226 and 228 by Gamma Spectrometry. 

EPA Method 327.0, Chlorine Dioxide by Colorimetry. 

EPA Method 300.1 for Anions. 

EPA Method 552.3 for Dalapon. 

Determination of Radium-226 and Radium-228 in Drinking Water by Gamma-ray Spectrometry 

Using HPGE or Ge(li) Detectors. 

Updated Chemical Test Methods 
Method 2oo.2,Total Recoverable Elements Digestion. 

Method 200.8, Metals by Inductively Coupled Plasma-Mass Spectrometry. 

Method 200.9, Metals by Stabilized Temperature Graphite Furnace Atomic Absorption. 

Method 218.6, Hexavalent Chromium by Ion Chromatography. 

Method 300.0, Inorganic Anions by Ion Chromatography. 

Method 353.2, Nitrate and Nitrite by Colorimetry. 

Revisions to Methods 180.1, 200.7, 245.1, 335.3, 350.1, 351.2, 353.2, 365.1, 375.2, 410.4, 

and 420.4 

Updated Versions of Currently App~oved Methods 

This rule approved about 200 updated methods, including: 

An errata sheet for the whole effluent toxicity manuals. 

74 newer versions of ASTM methods. 

88 newer versions of Standard Methods from the 18th, 19th and 20th editions, but not the 21st. 

19 methods published in the 16th edition of Official Methods of Analysis of AOAC International, 

1995 

Method Modifications, Analytical Requirements, and Reporting Requirements 

The final rule includes a new section to introduce greater flexibility in the use of approved methods 

The section describes the circumstances in which approved methods may be modified and the requirements 

that analysts must meet to use these modified methods in required measurements without prior EPA 



approval 

Sample Collection, Preservation, and Holding Time Requirements, 

The rule includes many detailed changes to Table II, including: 

The general sample preservation temperature from has changed 4 C to < 6.00 C. 
For metals other than boron, hexavalent chromium, and mercury, the EPA will allow sample 
preservation with nitric acid 24 hours prior to analysis. In other words, acid preservation in the 
field for metals is not required. 

Clarification that the start of a holding time for a grab sample would start at the time of sample 
collection. The holding time for a composite sample would start at the time the last grab sample 
component is collected 

Withdrawal of Methods 

The rule deletes Methods 612 and 625 as approved procedures for l,2-dichlorobenzene, 1,3-
dichlorobenzene, and lA-dichlorobenzene, and withdraws approval for all oil and grease methods that use 
Freon-113 as an extraction solvent .. In addition, the rule withdraws 105 methods contained in the EPA's 
Methods for the Chemical Analysis of Water and Wastes for which approved alternatives published by 
voluntary consensus standards bodies (Le., ASTM and Standard Methods) are available. The methods that 
are deleted are listed below: 

110.1 208.2 236.1 272.1 330.3 
110.2 210.1 236.2 272.2 330.4 
110.3 210.2 239.1 273.1 330.5 
130.2 212.3 239.2 279.1 335.1 
150.1 213.1 242.1 282.1 335.2 
160.1 213.2 243.1 282.2 335.3 
160.2 215.1 243.2 283.1 340.1 
160.3 215.2 246.1 286.1 340.2 
160.5 218.1 246.2 286.2 340.3 
170.1 218.2 249.1 289.1 350.2 
202.1 218.3 249.2 305.1 3S0.2 
202.2 218.4 252.1 310.1 350.3 
204.1 219.1 253.1 320.1 351.3 
204.2 219.2 255.1 325.1 351.4 
206.2 220.1 258.1 325.2 353.1 
206.3 220.2 265.1 325.3 353.3 
206.4 231.1 267.1 330.1 354.1 
208.1 235.1 270.2 330.2 360.1 

360.2 375.3 377.1 413.1 
365.2 375.4 405.1 415.1 
370.1 376.1 410.1 425.1 
375.1 376.2 410.2 

































State of Wisconsin 
DEPARTMENT OF NATURAL RESOURCES 
101 S. Webster Street 
Box 7921 
Madison WI 53707·7921 

December20, 2011 

James N. Saul 

Scott Walker, Governor 
Cathy Stepp, Secretary 
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DEC 21 2011 ' 

McGillivray Westerberg & Bender, LLC 
211 S. Paterson St., Suite 320 
Madison, WI 53703 

WISCONSIN 
DEPT, OF NATURAL RESOURCES 

Re: Petition for Review and Request for a Contested Case Hearing by the Midwest Environmental 
Defense Center, et a!., under s. 283.63, Wis. Stat. (General WPDES Permits for Industrial 
Stormwater) 

Dear Attorney Saul: 

The purpose of this letter is to deny Petitioners' request for a contested case hearing pursuant to s. 283.63, Wis. 
Stat., challenging the terms and conditions ofthe Wisconsin Pollution Discharge Elimination System ("WPDES") 
General Permits to Discharge Storm Water Associated with Industrial Activity, (Industrial Storm Water Permit) 
No. WI·S067849·3 and WI·S067857-3. 

Section 283.63, Wis. Stat. sets out a specialized review procedure. Under s. 283.63(1), Wis. Stat., five or more 
persons may secure a review by the Department of "the reasonableness of or necessity for any term or condition 
of any issued .... permit." 

The statute is narrow in the scope of review that it affords. Only the reasonableness of or the necessity for a term 
or condition contained in the general permit may be reviewed. The statute does not allow for a review of 
administrative rules or to collaterally attack the statutory scheme under which the permits are liuthorized. 

I. Petitioners have raised seven issues in which they seek review of the Tier I Industrial Storm Water 
Permit No. WI-S067849-3 as follows: ' 

Issue 1: Petitioners challenge the reasonableness of and necessity of Sections 2.1 and 2.2 on the grounds that 
those sections collectively authorize discharges of pollutants associated with industrial activity from certain 
facilities that are subject to nationally applicable, EPA promulgated effluent limitation guidelines ("ELGs") 
without including those ELGs in the permit, in violation of ss. 283.11 (2) and 283.31 (3), Wis. Stat. 

Issue 2: The reasonableness or necessity of section 2.2. which authorizes discharges of pollutants associated with 
ihdustrial activity without imposing effluent limitations that reflect the best available technology (BAT) 
economically achievable and the best conventional pollutant control technology (BCT). 

Issue 3: Sections 2.2 and 2.5.2, which collectively allow the discharge of stormwater that "will cause, or have the 
reasonable potential to cause or contribute to an excursion above" applicable water quality standards, which 
petitioners allege to be in violation of s. 283.31 (3)( d), Wis. Stat.. 

Issue 4: Sections 2.2 and 2.7, which collectively authorize the discharge of pollutants that are causing or 
contributing to impairment of surface waters, which the petition claims to be in violation of s. 283.31 (3)( d) Wis. 
Stat. 
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Issue 5: Section 3, which the Petitioners claim fails to include those additional conditions and limitations 
necessary to comply with state water quality standards, which the petition claims are in violation ofss. 283.13(5) 
and 283.31(3)(d)(I) Wis. Stat. 

Issue 6: Section 4.3, which the petition claims fails to include sufficient monitoring and reporting requirements 
necessary to ensure compliance with applicable effluent limitations and water quality standards, in violation of, 
inter alia, ss. 283.31(4); 283.55(1) Wis. Stat; and s. NR 205.07(p) Wis. Admin Code. 

Issue 7: Section 5.1, which the petition characterizes as failing to require covered facilities to submit to the 
WDNR a copy of their Stonn Water Pollution Prevention Plan for review and approval, or to make SWPPPs 
available for public review. 

II. Petitioners have raised seven issues in which they seek review of the Tier II Storm Water Permit 
No. WI-S067857-3 General Permit as follows: 

Issue 8: Sections 2.2 and 2.104, which collectively authorize discharges of pollutants associated with industrial 
activity from certain facilities that are subject to nationally applicable, EPA promulgated effluent limitation 
guidelines ("ELGs") without including those ELGs in the permit, which petitioners characterize as a violation of 
ss. 283.11 (2) and 283.31 (3) Wis. Stat. 

Issue 9: Section 2.2, which authorizes discharges of pollutants associated with industrial activity without 
imposing effluent limitations that reflect the best available technology economically achievable (BAT) and the 
best conventional pollutant control technology (BCT), which petitioners claim to be in violation of s. 
283.31(3)(d), Wis. Stat. 

Issue 10: Sections 2.2 and 2.6.2, which collectively, absent a WDNR "determination," allow the discharge of 
stonnwater that "will cause, or have the reasonable potential to cause or contribute to an excursion above" 
applicable water quality standards, which the petition claims to be in violation of s. 283.31 (3)( d), Wis. Stat. 

Issue II: Sections 2.2 and 2.8 which collectively authorize the discharge of pollutants that are causing or 
contributing to the impairment of surface waters, which the petition claims to be in violation of s. 283.31 (3)( d), 
Wis. Stat. 

Issue 12: Section 3, which Petitioners claim fails to include those additional conditions or limitations necessary to 
comply with state water quality standards, in violation of ss. 283.13(5) and 283.31(3)( d)( I) Wis. Stat. 

Issue 13: Section 4.3, which Petitioners claim fails ofss. 283.31(4); 283.55(1) Wis. Stat.; and s. NR 205.07(p) 
Wis. Admin Code. 

Issue 14: Section 5.1 which fails to require covered facilities to submit to the WDNR a copy of their Storm Water 
Pollution Prevention Plan for review and approval, or to make the same available for public review. 

Denial of Issues 1 (in parO, 3, 4, 5 (in part), 6 (in part), 8 (in part), 10, 11, 12 (in part), 13 (in part) 

Petitioners set out several reasons why they believe the WDNR has fallen short of compliance with s. 283.31, 
Stats. In fact, Petitioners' issues 1 (in part), 3, 4, 5 (in part), 6 (in part), 8 (in part), 10, II, 12 (in part), 13 (in part) 
all seek review for the WDNR's noncompliance with s. 283.31, Stats. However, these allegations appear to be 
based on a misunderstanding of the difference between s. 283.31, Stats., peJmits and s. 283.33 Stats., permits and 
the streamlined procedures under ch. NR 216, Wis. Adm. Code, that govern the industrial site storm water 
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discharge general permit process, or are a collateral attack on those streamlined permitting rules. Statutes and 
rules governing the issuance and administration of WPDES permits recognize important substantive and 
procedural differences between storm water discharge permits issued under s. 283.33, Stats. and other WPDES 
discharge permits. The Industrial Storm Water Permits are issued under s. 283.33, Stats., and reflect that 
difference. Any noncompliance with s. 283.31, Stats. is therefore moot and an insufficient ground for review. 

Denial of Issues 1 (in part) and 8 (in part) 
Section 283.11 (2), Stats. sets forth a minimum standard for all rules promulgated under that chapter except for 
storm water. For rules concerning storm water, the statute creates a maximum standard, providing that rules 
concerning storm water discharges may be no more stringent than the requirements under the federal 
requirements. The Petitioners' claim that ELGs must be included in the permits is contrary to the specific 
language in s. 283.11 (2)(b), Stats., creating a maximum standard for storm water rules. Insofar as Petitioners may 
intend to challenge s. 283.11 (2)(b), Stats., that challenge is beyond the scope of a s. 283.63, Stats. hearing. 

Denial of Issues 2 and 9 
Petitioners cite ss, 283. 13(2)(b )-(f), Stats., to support their claim that additional permit terms are necessary that 
would impose effluent limitations that reflect BAT and BCT. But that claim is not supported by statute. Section 
283.13(2), Stats., specifically excludes the discharge of storm water permitted under s. 283.33, Stats. Because 
Tier I and Tier II Storm Water General Permits are indeed permitted under s. 283.33, Stats., those general permits 
are excluded from the standards set forth in s. 283.13(2), Stats. Petitioners do not cite any additional authority for 
their claim that BAT and BCT must apply; indeed, none exists. Without any applicable support in rule or statute, 
Petitioners' claim falls outside the scope of the s. 283.63, Stats. review process. 

Denial of Issues 5 (in part) and 12 (in part) 
Petitioners challenge the Industrial Storm Water Permits on the basis that the permits' Section 3 fails to include 
those additional conditions and limitations necessary to comply with state water quality standards. The applicable 
state water quality standards language is not found in Section 3, but rather in Section 2.5 of the Tier I Industrial 
Storm Water Permit and 2.6 of the Tier II Industrial Storm Water Permit. 

Denial of Issues 6 (in part) and 13 (in part) 
Petitioners indicate that the Industrial Storm Water Permits fail to comply with s. 283.55(1), Stats. But that 
section specifically limits its applicability to point sources required to obtain a permit under s. 283.31, Stats. 
Again, an important distinction exists between permits issued under s. 283.31, Stats. and the Tier I and Tier II 
Industrial Storm Water Permits issued under s. 283.33, Stats. 

Denial of Issues 6 (in part) and 13 ( in part) 
Petitioners also assert that the Industrial Storm Water Permits fail to comply with,S. NR 205.07(p) Wis. Admin. 
Code. Since no such citation exists, that citation was presumably a typographical error and was likely meant to 
refer to s. NR 205.07(1 )(p) Wis. Admin. Code, which deals with sampling procedures. Ifthat is the case, 
Petitioners appear to be suggesting that additional sampling procedures as set forth in s. NR 205.07(1)(p), Wis. 
Admin. Code, must be added in the Industrial Storm Water Permits. 

But the permit language is clear. Those very procedures referring to ch. NR 205 Wis. Admin. Code are 
incorporated by reference in Section 6 of the Industrial Storm Water Permits. The rule language that Petitioners 
seek to apply to these permits simply sets forth direction on how sampling procedures are conducted. Petitioners 
do not cite the existence of a requirement that the procedures be conducted. Petitioners have not presented the 
absence of required language in the permits that would require such sampling procedures for storm water pennits; 
indeed no such requirement exists. Without applicable support in rule or statute, Petitioners' claim falls outside 
the scope of the s. 283.63, Stats. review process. 
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Denial ofIssues 7 and 14 
Petitioners have not cited any rule or statute violations in Issues 7 and 14. The submittal requirements in the Tier 
I and Tier II Storm Water General Permits for a facility's Storm Water Pollution Prevention Plan are consistent 
with the requirements set forth in NR 216 Wis. Admin. Code. Section 283.63, Wis. Stat. does not allow for a 
review of administrative rules or to collaterally attack the statutory scheme under which the permits are 
authorized. Absent Petitioners' allegation of a violation of an existing rule or statute, the issues raised here are 
beyond the scope of as. 283.63, Stat. review process. 

Determination 

For the foregoing reasons, the Petitioners' review is denied. Insofar as Petitioners' have broadened the scope of 
their appeal beyond what they have articulated with their use of inter alia, such review is denied. The Department 
need not speCUlate to create challenges that were not specifically raised. 

A number of Petitioners' claims seek to challenge the validity of the rules themselves and accordingly have been 
found by the Department to exceed the scope of as. 283.63, Stat. review. Petitioners are afforded a forum for 
challenges to the validity of rules in declaratory judgment proceedings set forth in s. 227.40, Wis. Stat. 

Tfyou have any questions regarding this decision, please direct them to Attorney Jane Landretti of the 
Department's Bureau of Legal Services at (608) 267-7456. 

S~' 'J1 
~~~L~ey ~ 
Deputy Secretary 

cc: James Bertolacini -- WT/3 

NOTICE OF APPEAL RIGHTS 

If you believe that you have a right to challenge this decision, you should know that the Wisconsin statutes and 
administrative rules establish time periods within which requests to review Department decisions must be filed. 
For judicial review of a decision pursuant to sections 227.52 and 227.53, Wis. Stats., you have 30 days after the 
decision is mailed, or otherwise served by the Department, to file your petition with the appropriate circuit court 
and serve the petition on the Department. Such a petition for judicial review must name the Department of 
Natural Resources as the respondent. 
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Industrial WPDES Permit Drafting Information Sheet 
Make entries to sheet in a font color other than black; revisions should be in yet another color. 

Date:  9/23/2014 

Author:  Mark Stanek 

Revision date & revisor name:   

CC:   

1 General Information 
Permit Number Current WI-0050521-08-0     Effective Date:  January 01, 2012 

                                            Expiration Date:  December 31, 2016 

Draft WI-0050521-09        Proposed Effective Date:   

                                           Proposed Expiration Date:   

Permittee Name Baker Cheese Inc 

Flow(s) MGD Change during current permit term? 

 Daily Maximum    

 Weekly Maximum   

 Monthly Maximum   

 Annual Average 0.35 New surface water discharge outfall. 

 

 

2 Facility Description 
Baker Cheese currently produces natural cheese products, and process wastewater is hauled 
to large municipal wastewater facilities for treatment.  Baker Cheese will be increasing its 
cheese production, condensing whey, and will build a wastewater treatment facility on-site.  
The treated wastewater will be discharged to surface water located 1/3 mile to the north.  The 
estimated discharge flow will eventually reach 350,000 gallons per day. There is also a cooling 
water and boiler blowdown outfall that discharges to an absorption pond behind the facility.  
Baker Cheese is also authorized to land apply wastewater and an outfall for land applying 
wastewater biosolids will be included in the permit. 
 

Describe any facility upgrades/revisions/changes that have occurred during the current permit 
term, and proposed permit content changes 
Due to the production changes listed above, the WPDES permit will include an additional surface water discharge outfall, 
with associated monitoring requirements and effluent limitations along with an outfall for land applying biosolids.  The 
Department may calculate categorical limitations based on the production changes, but the water quality based effluent 
limitations are so stringent that the categorical limits won’t be necessary because they will be less protective of the 
environment. 
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Sample Point Information 
Add new sample points if necessary or indicate NA.  If new, verify what the next available sample point 
number would be with permit drafter. 

Are there any changes that should be made to the sample point description(s) that are in the current permit? 

Source Sample Point Number Average Flow/Amount/Volume, Units, and 
Averaging Period (during current permit term) 

Influent NA  

In-Plant NA - TBD TBD 

In - Stream 601 Sample point for temperature monitoring prior to 
wetland complex. 

Surface Water 003 Treated Process Wastewater  = 350,000 gpd (estimated) 

Land Treatment 002 

 

NCCW & BB = 11,000 gpd 

Land Application 004 Unknown volume.  Wastewater biosolids resulting from 
treatment process. 

Groundwater 
Monitoring/Wells 

NA  

Land Application 001 Have not land applied in many years. 

Compliance Schedule(s) NA A management plan will be required, but it is expected 
to be submitted before this permit is resissued. 

Describe any new sample points or changes in sample point descriptions here: 
 

Outfall 001 is a land application outfall for process wastewater.  I would like to keep this outfall in the permit. 

Outfall 003 will be added, as this is the new surface water discharge outfall.  Samples shall be taken at the point of 
discharge from the wastewater treatment plant for most parameters.  Samples for temperature shall be taken just prior to 
the receiving water. 

We need to add a new outfall 004 to cover the biosolids that will be generated by the wastewater treatment system.  We 
should require monitoring for nutrients and chloride and be consistent with what is required of other dairy wastewater 
treatment systems.  We also need to see a management plan and do a review of land application sites. 

Sample point 601 will be utilized to monitor the temperature of the receiving water just prior to discharge to the wetland 
complex. 

 

3 Influent  
Summarize proposed Influent Monitoring Changes from Current Permit 
NA 
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4  In-Plant 
Summarize proposed In-Plant Monitoring Changes from Current Permit 
NA – Do we want to track influent loading like we do at Saputo-Alto?  Check with consultant. 

 

5 Surface Water  
Summarize proposed Surface Water Monitoring and/or Limits Changes from Current Permit 
Will need to see if current permit has appropriate requirements for outfall 002….The current permit treats Outfall 002 as 
if the absorption pond has a cell that is loaded and rested, also has annual report requirements.  We can delete these last 
requirements. Daily log and Annual Reporting requirements have been deleted. 

 

Outfall 003 is the new surface water discharge outfall.  So, the limits and monitoring requirements are all new.  Please 
refer to the Facility Planning Effluent Limits memo dated 12/2/2013 that provides the limits for BOD, TSS, Ammonia 
Nitrogen, Total Phosphorus, Chloride, Temperature, Dissolved Oxygen and p.H. 

 

Requested Variances in the Next Permit Term 
Chloride?  ___ Yes          __X_ No         ___ NA 

 If so, provide the following items from negotiations with the permittee 

o Target Value or Target Limit (Specify): 

o Source Reduction Measures: 

 Does the current permit include a chloride variance?    ___ Yes          _X__ No          
o If so, has the permittee submitted the required annual progress reports? 

 

Mercury?  ___ Yes          ___ No         _X__ NA 
 Has the permittee submitted a Mercury Pollutant Minimization Program (PMP) Plan? 

o If so, when? 

 Does the current permit include a mercury variance? 

o If so, has the permittee submitted the required annual PMP Progress Reports? 

 

Phosphorus (Pond/Lagoon Systems Only)?  ___ Yes          ___ No        __X_ NA 
 Does the current permit include a phosphorus variance? 

 

Other Variance(s)?  ___ Yes          _X__ No 
 Identify the requested variance. 

 Does the current permit include such a variance? 
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Thermal Rule Related Items  
Is the permittee required to conduct effluent temperature monitoring?  Yes 

 If so, has the permittee started that monitoring prior to permit reissuance? 

 Is there enough data accumulated? 

We don’t have any real data because this is a new discharge.  However, it is expected that the discharge 
temperature will be moderate because the wastewater treatment process itself cannot function at high 
temperatures.  The effluent limit memo recommends including weekly average and daily maximum 
limits.  The Department needs to decide where to take these temperature measurements because this is a 
unique discharge situation involving a long outfall pipe, a receiving water that disperses through a 
marshy area before ultimately ending up in the Mullet Creek Wetland. 

 

Phosphorus Rule Related Items  
Has the permittee submitted a request for an alternative phosphorus limit (APL)? 

 If so, does the current permit include an APL? The permit will have an interim limit of 1.0 mg/L. 

Has the permittee submitted a Watershed Adaptive Management Request Form?  No. 

Has permittee conducted P monitoring of the receiving water?  No. 

The permittee will be pursuing a pollutant trade in order to provide phosphorus credits, that will better 
enable them to comply with the very stringent phosphorus limits recommended.  Such as the rolling 
average limit of 0.075 mg/L.  The pollutant trade would involve converting a farm field to a prairie. 

 

6 Land Treatment (specify which type(s) - spray irrigation, ridge & furrow, absorption pond) 
There is an absorption pond behind the facility that receives approximately 11,000 gpd of NCCW and Boiler Blowdown, 
both of which are relatively free of contamination.  This discharge is continuous. 
Is a new, or revised Land Treatment Management Plan required?   
Land TREATMENT Management Plan differs from a Land APPLICATION Management Plan when it comes 
to compliance schedules in permits.   

If so, specify submittal date for a compliance schedule item. 

Summarize proposed Land Treatment Monitoring and/or Limits Changes from Current 
Permit  We should look at the current permit requirements and see if these are no 
longer appropriate for this type of continuous discharge. 
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7 Groundwater 
GROUNDWATER MONITORING - NA 

 

8 Land Application (if new, indicate if it is liquid, sludge or by-product solids) 
Outfall 004 will be added to allow land application of wastewater treatment biosolids. 

 

Is a new, or revised Land Application Management Plan required?   
Yes, we need a Management Plan for this new outfall.  Need it before new treatment system is started up. The 
permittee has indicated that this will be submitted prior to permit reissuance. 

If so, specify submittal date for a compliance schedule item. 

Summarize proposed Land Application Monitoring and/or Limits Changes from Current 
Permit 

The Department will require that the biosolids be monitored for what is typically 
required of wastewater biosolids for dairies.  These parameters would be chloride, 
p.H., TKN, Nitrogen Ammonium and Total Phosphorus.  Standard limits for chloride 
and nitrogen application rates will apply. 
 

9 Compliance Schedules 
Current Permit 
Does the current permit include any compliance schedules? No. 

 If so, have all requirements in the compliance schedule(s) been met? 

o If not, identify which action(s) have not been met, and provisions that have been agreed to 
with the permittee for meeting such action(s). 

o What should be continued to be included in the proposed permit as relics from the current 
permit? 

 

New Permit 
Compliance Schedule(s) Anticipated to be Incorporated in the New Permit 
The compliance schedule(s) shown below is/are anticipated to be included in the new permit.   

The permit will contain standard compliance schedules for both phosphorus and thermal 
standards. 
Other Compliance Schedules 
Will the permit need to include any other compliance schedule not shown above? 
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 If so, for what purpose? 

o List the requirements and due dates that should be included in compliance schedule. 

Summarize proposed Compliance Schedule Changes from Current Permit 
 

10 Substantial Compliance 
Is the facility in substantial compliance? 
Yes. 

Has the Substantial Compliance Determination been completed and saved in SWAMP Permit 
Documents associated with the DRAFT permit?  Yes 
 

11 Other Comments 
Provide any other comments pertinent to permit issuance, including any potentially 
controversial issues about the permit or the permittee 
Given that this permit involves the installation of a new surface water discharge outfall to the Mullet Creek Wildlife Area, 
the Department will be working through the Environmental Analysis requirements of Chapter NR 150, and will likely 
hold a public hearing to meet with the public and answer questions about the project.  Department staff from Wildlife, 
Water Regulation, Water Resources, and Wastewater programs have had several site visits and meetings to discuss the 
environmental concerns as a result of this project. 

 

12 Attachments & Location (attach to this document or indicate archived location) 
Facility Planning Effluent Limits for Baker Cheese, Inc.  Dated 12/2/2013 

Stanek saved this document in SWAMP under the Draft Permit section.  This document may get updated as we 
gather more information and work through the permitting and plan approval process. 

 

 

Prepared By:  Mark Stanek 

Wastewater Engineer  

Date: 9/23/2014 

Revised:   

 

 

 

Industrial Permit Drafting Information Sheet aka Fact Sheet blank template by Nan Jameson, revised 4-17-13 
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Substantial Compliance Determination 
 
Permittee Name:  Baker Cheese Factory Inc. Permit Number:  0050521-09-0 
 Compliance? Comments 
Discharge Limits Yes The discharge to the absorption pond is low 

volume and clean water. 
Sampling/testing requirements Yes       
Groundwater standards NA       
Reporting requirements Yes       
Compliance schedules NA       
Management plan NA       
Other:        NA       
Enforcement Considerations No. 
In substantial compliance? Yes 

Comments:        This facility has been hauling all of its process 
wastewater to large POTW's for treatment. 
 
Signature: Mark Stanek  
Date: 8/6/2014 
 
 
Concurrence:       Date:       

 

















































































































UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 

77 W E S T J A C K S O N B O U L E V A R D 

CHICAGO, IL 60604-3590 

DEC ©5 2011 
REPLY TO THE ATTENTION OF: 

WN-16J 

Kenneth G. Johnson, Administrator 
Division of Water 
Wisconsin Department of Natural Resources 
Post Office Box 7921 
Madison, Wisconsin 53707-7921 

Dear Mr. Johnson: 

I am writing to provide a summary of the efforts to resolve issues initially identified in the U.S. 
Environmental Protection Agency's letter to Secretary Stepp of July 18, 2011. Ms. Stepp's 
October 17, 2011 reply letter committed the State to resolving the issues through four parallel 
processes, including rulemaking, statutory amendments, clarification of Wisconsin's Attorney 
General's statement supporting the State's approved National Pollutant Discharge Elimination 
System Permit (NPDES) program, and potential amendments to the Wisconsin-EPA 
memorandum of agreement (MOA) for the NPDES program. In the past several months, EPA 
and the Wisconsin Department of Natural Resources (WNDR) have made significant progress 
toward bringing the issues to closure. A description of each issue identified in EPA's 2011 letter 
and the manner in which EPA and WDNR have agreed to resolve these issues is found in 
Enclosure 1. 

Rulemaking and Statutory Changes 

EPA requested that the WDNR establish a schedule to complete regulatory and statutory changes 
by October 2012 and October 2013, respectively. In Secretary Stepp's May 18, 2012 letter to 
EPA, WDNR provided the estimated timeframe for eight proposed rulemaking packages and 
explained that, while it would not be possible to meet EPA's dates under the State's rulemaking 
process, WDNR is committed to moving these rulemaking packages as quickly as possible. EPA 
understands that the eight rule packages need to go through each step in the State's rulemaking 
process. 

Attorney General Statement 

During the last several months, WDNR, EPA, and the Wisconsin Department of Justice 
have exchanged information on each issue identified for further clarification in WDNR's 
October 14, 2011 letter to Attorney General Van Hollen. A review of the information, including 
that provided in the Attorney General's January 19, 2012 reply letter to WDNR, leads EPA to 
conclude that issues 5, 7, 10, 12, 19, 44, 51, 58, 59, 63, 64, and 75 in EPA's 2011 letter are 
resolved. Resolution notwithstanding, EPA appreciates and supports the commitment WDNR 
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made in its May 2012 letter to amend rules pertaining to issues 7, 10, and 51. Al l of the issues 
assigned for resolution by the Attorney General's office are further described in Enclosure 2. 

Amending the Wisconsin-EPA NPDES MOA 

Attachment A to Secretary Stepp's letter of October 14, 2011 included a list of issues proposed 
for resolution through an amendment of the Wisconsin-EPA NPDES MOA. Following 
subsequent discussions between our respective staffs, EPA agrees that issues 18, 21, 22, 38, 39, 
and 66 are amendable to resolution through an addendum to this MOA. These issues are noted 
in Enclosure 1. We anticipate providing a draft MOA Addendum to WDNR for review in the 
near future. 

Additional Issues 

As noted in Enclosure 1, EPA now considers issues 54, 68, and 72 closed. EPA understands that 
Wisconsin will revise the rule that gives rise to issue 55. EPA erroneously omitted a comment 
on Wis. Admin. Code NR § 216.21(4) in our July 2011 letter. Resolution for this issue, as well 
as issues 24, 25, and 69, await further discussion between EPA and WDNR. 

We appreciate the dedicated efforts of WDNR to cooperate with EPA to accomplish the work 
described in this letter and to resolve the remaining issues. 

Sincerely, 

Tinka G. Hyde 
Director, Water Division 

Enclosures 



Enclosure 1 

Overview of Issues to be resolved through rulemaking, statutory amendment, an MOA Addendum, or Attorney General 
clarifications relating to the State's Approved NPDES Program 
Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

1 #1 

2 #4,5 

3 #6 

4 #5 

5 yes 

6 Yes - Other statutory 
NPDES program 
changes 

7 #5 yes 



Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

8 #3 ' 

9 #7 

10 #3, #4 yes 

11 #5 

12 yes 

13 #5 

14 #5 

15 #5 

16 #2 

2 



Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

17 #3 

18 #6 yes 

19 yes 

20 #5 

21 #6 yes 

22 yes 

23 #8 Yes - Statutory 
changes relating to 
storm water 

24 ml Yes - Statutory 
changes relating to 
storm water 

25 #82 

1 Wisconsin proposed a "manual code change" to resolve the issue with Wis. Admin. Code NR § 216.42(6). This proposal requires further discussion. 
2 Wisconsin proposed a "manual code change" to resolve the issue with Wis. Admin. Code NR § 216.415(4). This proposal requires further discussion. 
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Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

26 #8 Yes - Statutory 
changes relating to 
storm water 

27 Yes - Other statutory 
NPDES program 
changes • 

28 #4 

29 #5 

30 #4 

31 #4 

32 #4 

33 Resolved by 
Attachment C -
letter of 10/17/2011 

34 #4 

4 



Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

35 #4 

36 #4 

37 #4 

38 #4 yes 

39 #4 yes 

40 #4 

41 #4 • 

42 #4 

43 #4 

44 yes 

45 #6 

46 #5 

5 



Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

47 #6 

48 #6 Yes - Other statutory 
NPDES program 
changes 

49 #6 

50 #6 Yes - WDNR reported 
that the State has 
enacted an amendment 
to address this issue, 
in part. 

51 #6 yes 

52 #8 

53 #8 

54 Resolved via 
review of s. 
NR 216.002(2) 
and recognition 
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Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

by EPA that 
the quarter 
mile separation 
provided in s. 
NR 216.42(11) 
mirrors Part III 
of the fact 
sheet for 
EPA's 2003 
construction 
general permit. 

55 EPA 
understands 
that Wisconsin 
will revise the 
rule that gives 
rise to this 
issue 

56 Wisconsin will 
revise the required 
content of annual 
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Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

reports 

57 #8 Wisconsin will 
revise the required 
content of annual 
reports 

58 yes 

59 yes 

60 yes 

61 #5 

62 #6 

63 yes 

64 yes 

65 #6 

66 #6 yes 
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Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

67 #8 

68 EPA's re-
evaluation of 
the issue 
indicates that 
the issue is 
closed. 

69 Awaiting 
further 
discussion 

70 #4 

71 #3 

72 Resolved by 
Attachment C -
letter of 10/17/2011. 
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Issue as 
identified 
in EPA's 
July 18, 
2011 
letter to 
WDNR 

Rulemaking 
Package 
Assigned 
(Based on 
Milestones 
identified in 
letter of May 
18,2012) 

Statutory Changes 
Projected 

Other Resolution 
Mechanism 

Clarified through 
Attorney General 
Statement 

MOA Change Projected 

73 Resolved by 
Attachment C to 
WDNR's letter of 
10/17/2011. 

74 #4 

75 yes 

10 



Enclosure 2 

Issues to be resolved through clarification of the Wisconsin Attorney General's Statement for the State's Approved NPDES 
Program 
Issue as identified 
in EPA's July 18, 
2011 letter to 
WDNR 

Status of Issue Discussion 

5 

Right to Judicial 
Review 

Resolved The letter from J.B. Van Hollen, Attorney General, to Matt Moroney, Deputy Secretary, 
Wisconsin Department of Natural Resources, January 19, 2012 [hereafter A G Letter] 
explains that standing for purposes of judicial review under Wis. Stat. § 227.52-58 
[judicial review] includes (1) whether a decision of an agency directly causes injury to 
interest of petitioner, and (2) whether the interest asserted is recognized by law. The 
A G Letter states that this meets applicable case law requiring a causal link between a 
petitioner and the action challenged. The A G Letter notes that state law provides 30 
days to seek judicial review (AG Letter at 2). 

The A G Letter explains that the State provides for individual petitions for judicial 
review pursuant to Wis. Stat. §§ 227.52-227.58 (AG Letter at 3). Pulera v. WDNR, No. 
2011AP001894 (Wis. Ct. App. Oct. 17, 2011), voluntary dismissal (unpublished 
decision), is a recent example of an individual petition for judicial review of a WPDES 
permit. 

7 

New Source 
Performance 
Standards, Effluent 
Limitation 
Guidelines 

Resolved The A G Letter explains that pursuant to Andersen v. Department of Natural Resources, 
2011 WI 19, 332 Wis. 2d 41, 796 N.W.2d 1., Wis. Stat. § 283.3.l(3)(d)(2) is read to 
allow WDNR to apply new or revised federal standards or limitations that are 
"promulgated over a state rule" that already exists and is included in those categories of 
rules enumerated in 283.3 l(3)(a)-(c), which include new source performance standards, 
effluent limitations, effluent standards. (AG Letter at 6-7). 

A May 24, 2012 email from Robin Nyffeler to Barbara Wester, explains WDNR's 
authority, post Andersen, rests on Wis. Stat. § 283.3 l(3)(d)(2) which allows WDNR to 
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Issue as identified 
in EPA's July 18, 
2011 letter to 
WDNR 

Status of Issue Discussion 

include more stringent federal provisions in permits where (1) EPA has 
overpromulgated a limitation or requirement that is more stringent than that found in the 
State's rules and (2) where EPA has promulgated a limitation or requirement not already 
found in the State's rules. Additionally, the email explains that WDNR has interpreted 
Wis. Stat. § 283.31(2)(c), (3) and (4) as providing authority to include more stringent 
limitations where EPA has specifically objected to a permit limitation (or absence of 
one). The email also explains that the State has other authorities to include more 
stringent federal requirements in permits, including effluent limitations guidelines and 
sludge management standards. 

10 

GLI Procedures 

Resolved The A G Letter explains that WDNR does have authority to administer the more 
stringent limitations in 40 C.F.R. § 132.6 (discharges of toxic substance to the Great 
Lakes basin) because § 132.6 limitations were promulgated "over a state rule." 

12 

Downstream waters 

Resolved The A G Letter states that the use of term 'downstream waters' is not limited to intra-
state waters, and includes downstream federally approved state and tribal standards (AG 
Letter at 8). The A G Letter states that WDNR has authority to issue WPDES permits 
necessary to meet downstream water quality standards (AG letter at 8). 

19 

Point source/Fish 
hatcheries, 

Resolved The A G Letter states that DNR has sufficient authority because the hatcheries use 
conveyances regulated by Wis. Stat. § 283.01(12) and the wastes from the hatcheries 
fall under Wis. Stat. § 283.01(13) as a pollutant. Therefore, the A G Letter concludes 
that fish hatcheries are included in Wis. Admin. Code NR § 220.02(20) (AG Letter at 8-
9). 

44 

Point source/landfill 
leachate collection 

Resolved The A G Letter states that landfill leachate would contain substances deemed pollutants 
under Wis. Stat. § 283.01(13), and if leachate is discharging to waters ofthe state, it is 
subject to permitting (AG Letter at 9). 
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Issue as identified 
in EPA's July 18, 
2011 letter to 
WDNR 

Status of Issue Discussion 

Point source/Filter 
Backwash 

Resolved The A G Letter states that filter backwash includes pollutants and as such is subject to 
permitting (AG letter at 10). 

51 

Request for 
informational 
hearing 

Resolved The A G Letter states that the interest necessary to demonstrate to the state that an 
individual has met the standard to request a hearing; and/or that WDNR has correctly 
assessed that there is sufficient public interest to hold a hearing, are the same as the 
standard in 40 CFR § 124.11 that 'any interested person' can requested a hearing and 
that the Director should schedule a hearing where there is a "significant degree of public 
interest" (AG Letter at 10). 

58 

Waters of the State 

Resolved The A G Letter states that the definition of waters of the state, specifically the inclusion 
of wetlands and places where water is near the surface, together with the phrase "other 
surface water or groundwater" in Wis. Stat. § 283.01(2) is enough to include mudflats, 
sandflats, sloughs, prairie potholes, etc. (AG Letter at 10-11). 

59 

Exemption for solid 
waste disposal to 
landfill 

Resolved The A G Letter states that if a solid waste landfill discharges solid waste into ground or 
surface waters of the state, then it would need WPDES permit because it would be a 
point source (AG Letter at 11). 

60 

Exemption for 
discharges from 
private alcohol fuel 
production systems 

Resolved The AG Letter states that if wastes are spread on land and there is a resulting discharge 
to surface water, then a WPDES permit would be required (AG letter at 12). The A G 
Letter states that if the waste were to enter surface water, then it would no longer be 
confined to an owner's land (AG letter at 12). 

63 Resolved The A G Letter states that WDNR has the authority to collect fines for multiple instances 
of violation and that this has been WDNR's and the State's general practice (AG Letter 
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Issue as identified 
in EPA's July 18, 
2011 letter to 
WDNR 

Status of Issue Discussion 

False statements at 12-13). 

64 

Public Participation 
in Enforcement 
Process 

Resolved The A G Letter explains that the public participation requirement is provided by a 
process for intervention, as contemplated in 40 C.F.R. § 123.27(d). However, 
Wisconsin generally enters an order for judgment simultaneously with a complaint, 
which results in the right of intervention being exercised only after entry ofthe final 
judgment. (AG letter at 13-14). 

In response to EPA's request for clarification regarding the burden on plaintiffs to 
intervene, in a supplemental letter from Thomas Dawson, Assistant Attorney General, to 
Robin Nyffeler, July 2, 2012, the WI Department of Justice stated that while the burden 
on plaintiffs to intervene post-judgment may be higher than such intervention pre-
judgment, this higher threshold (1) has generally not penalized plaintiffs with regard to 
timeliness where processes outside their control are at issue; and (2) any dissimilarity 
between the federal requirement and the State's provision is within the latitude allowed 
to the states in interpreting the regulatory provision, as set forth in NRDC v. EPA, 859 
F.2d 156 (DC Cir. 1988), in which state regulations for public participation in the 
enforcement process need only be "similar," and may be more stringent (the latter, 
under Allied-Industrial, Chemical and Energy Workers Int'l union v. Continental 
Carbon Co., 428 F.3d 1285 (10th Cir. 2005). 

75 

Wis. Stat 
227.10(2m) 

Resolved The A G Letter states that the enactment of Wis. Stat. § 227.10(2m) has not altered 
WDNR's authority to issue permits pursuant to the authority stated in Wis. Stat. 
283.31(1), which allows WDNR to issue permits "based on whether the discharge will 
meet certain limitations and standards, including any more stringent limitation 
'necessary to comply with any applicable federal law or regulation.'" (AG Letter at 14). 
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U N I T E D STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST J A C K S O N BOULEVARD 
CHICAGO, IL 60604-3590 

NOV 2 0 2012 
R E P L Y TO T H E ATTENTION O F : 

WN-16J 

Mike Lemcke, Chief 
Wastewater Section 
Bureau of Water Quality 
Division of Water 
Wisconsin Department of Natural Resources 
101 South Webster - WT/2 
P.O. Box 7921 
Madison, Wisconsin 53707-7921 

Re: U.S. Environmental Protection Agency Review of City of Oshkosh draft WPDES 
Permit No.WI-0025038-08 

Dear Mr. Lemcke: 

This letter is in follow-up to our June 28, 2012 comment letter concerning the draft Wisconsin 
Pollutant Discharge Elimination System Permit for the City of Oshkosh. In our comments on the 
draft permit, we raised a concern about the bypass authorization. In response, the Wisconsin 
Department of Natural Resources (WDNR) has agreed to revise the permit to include mutually 
agreed upon language with respect to bypass. WDNR will also include that language in other 
permits that are issued between now and the date that WDNR finalizes its rulemaking efforts 
regarding these issues. We appreciate WDNR's efforts in this regard. However, as described 
below, we have identified one issue that remains unresolved, and we have one recommendation 
on another issue. WDNR should not issue the Oshkosh permit until the issue described below is 
resolved and the U.S. Environmental Protection Agency has concurred in writing on the terms of 
a proposed permit. 

Total Phosphorus Limitation: 

E P A remains concerned that the effluent limit for phosphorus does not ensure compliance with 
the phosphorus water quality criterion applicable to Lake Winnebago, which is only 1.25 miles 
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downstream. The documentation provided by WDNR shows that the limit is based exclusively 
on the Upper Fox River: 

1. WQ criteria for the Fox River, in vicinity of Oshkosh, per N R 102.06(a)(14) is 
100ug/l (0.1 mg/1) 

2. The median of 13 sampled P concentrations taken in the Fox River near the Oshkosh 
outfall = 85 ug/1 (0.085 mg/1) 

3. The 7Q2 in the Fox River = 1,350 cfs 
4. The design flow of the Oshkosh WWTP is 20 M G D (31 cfs) 
5. The WDNR-calculated P limit, based on the mass balanced calculations within the 

Upper Fox River in the vicinity of Oshkosh's outfall, using the above data, is 0.75 
mg/1. 

6. Based on the above, and information on the historical WWTP sampled P levels of 
0.67 mg/1 from the WWTP's effluent, the plant can meet the limit (proposed effluent 
limitation) of 0.75 mg/1. 

Lake Winnebago has been on the approved Clean Water Act Section 303(d) list of phosphorus 
impaired waters for 1998, 2002, 2004, 2006, and 2008 and is on the draft 2010 and 2012 lists. 
Lake Winnebago's water quality criterion for phosphorus is 0.04 mg/1. In the review of 
phosphorus sampling data for Lake Winnebago provided by WDNR from the period of 2008 
through 2012, from the 103 samples analyzed, the calculated average phosphorus value in Lake 
Winnebago for this period is 0.11 mg/1, which is significantly higher than the lake's 0.04 mg/1 
water quality criterion. In addition, the T M D L approved for the Lower Fox River, which 
includes the stretch of river from Lake Winnebago to Green Bay, assumes a 40% reduction in 
phosphorus and suspended solids loads coming from Lake Winnebago. 

Section 283.13(5) Wis. Stats, provides that "the department shall establish more stringent 
effluent limitations ... i f these limitations are necessary to meet applicable water quality 
standards". Section N R 217.15(a)(1) Wis. Adm. Code provides that the department shall include 
a water quality based effluent limitation for phosphorus in a permit whenever the discharge or 
discharges from a point source or point sources contain phosphorus at concentrations or loadings 
which will cause, has the reasonable potential to cause, or contribute to, an exceedance of the 
water quality standards in s. N R 102.06 in either the receiving or downstream waters. 

Section N R 217.13(l)(b) Wis. Adm. Code provides that WQBELs for phosphorus "shall be 
calculated based on the applicable phosphorus criteria in s. N R 102.06 at the point of discharge, 
except the department may calculate the limitation to protect downstream waters." Section N R 
102.01(3) Wis. Adm. Code provides that water quality-based effluent limitations shall be 
determined to attain and maintain uses and criteria, unless more stringent effluent limitations are 
established to protect downstream waters. 

Section 301(b)(1)(C) of the CWA, 33 U.S.C. § 1311(b)(1)(C), requires that NPDES permits 
include "any more stringent effluent limitation . . . necessary to meet water quality standards . . . 
or required to implement any applicable water quality standard established pursuant to [section 
303 of the CWA] . " EPA's regulations implement this statutory NPDES permitting requirement 
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at 40 C.F.R. §§ 122.4 and 122.44(d). 40 C.F.R. § 123.25(a) makes these regulations applicable 
to states. 40 C.F.R. § 122.4 prohibits issuance of a permit: 

(a) When the conditions of the permit do not provide for compliance with the 
applicable requirements of C W A , or regulations promulgated under CWA; [or] 

* * * 

b) When the imposition of conditions cannot ensure compliance with the 
applicable water quality requirements of all affected States. 

40 C.F.R. § 122.44(d) requires, among other things, that NPDES permits include: 

any requirements in addition to or more stringent than promulgated effluent limitations 
guidelines or standards under sections 301, 304, 306, 307, 318 and 405 of C W A 
necessary to: 

(1) Achieve water quality standards established under section 303 of the CWA, 
including State narrative criteria for water quality. 

It further requires in § 122.44(d)(l)(vii) that, when developing water quality-based effluent 
limitations, the permitting authority shall ensure that: 

(A) The level of water quality to be achieved by limits on point sources established under 
this paragraph is derived from, and complies with all applicable water quality 
standards. 

The Oshkosh discharge indirectly enters Lake Winnebago and phosphorus levels in the lake 
neither meet the applicable phosphorus water quality criterion nor protect designated uses. The 
0.75 mg/1 effluent limitation for phosphorus in the draft permit was not derived from and does 
not comply with the phosphorus criterion applicable to the lake. Therefore, the limit is 
inconsistent with the requirements of Wisconsin and federal law cited above. WDNR must 
revise the limit in a manner consistent with these requirements. 

Additional Recommendation - Standard Conditions: 

Section 6 of the draft permit establishes standard conditions. The provisions included in the draft 
permit include some but not all of the standard conditions as prescribed in 40 C.F.R. § 122.41. 
W D N R should review the standard conditions in the permit in light of 40 C.F.R. § 122.41. 
Please note the federal regulation allows that the conditions applicable to all permits can be 
incorporated in the permits either expressly or by reference. 
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Conclusion: 

Again we want to express our appreciation for all the work that has been done on this permit. As 
noted above, W D N R should not issue the Oshkosh permit until after the issue described above 
has been resolved, and EPA has sent WDNR a letter indicating that EPA concurs on the terms of 
a proposed permit. If WDNR chooses to issue the Oshkosh permit prior to receipt of such letter, 
then, in accordance with 40 C.F.R. § 123.44(j), WDNR must first submit the permit that it 
proposes to issue to EPA for formal E P A review in accordance with 40 C.F.R. § 123.44(a). If 
you have any questions related to EPA's review, please contact Patrick Kuefler or John 
Wiemhoff of the NPDES Programs Branch. John can be reached at (312) 353-8546, or 
wiemhoffj ohn@epa. gov. 

Sincerely, 

Kevin M . Pierard, Chief 
NPDES Programs Branch 

cc: Richard Sachs, WDNR 
Stephen Brand, City of Oshkosh 



















STATE OF WISCONSIN 
DEPARTMENT OF JUSTICE 

J.B. VAN HOLLEN 
ATTORNEY GENERAL 

Kevin M. St. John 
Deputy Attorney General 

StevenP.Means 
Executive Assistant 

Matt Moroney, Deputy Secretary 
Wisconsin Department of Natural Re'sources 
101 S. Webster Street 
P.O. Box 7921 
Madison, Wisconsin 53707-7921 

January 19, 2012 

,17 W. Main Street 
P.O. Box 7857 
Madison, WI 53707 M7857 
www.doj.state.wi.us 

Re: Attorney General's Statement Regarding Authority to Administer NPDES 
Permit Program 

Dear Mr. Moroney: 

In your letter of October 14,2011, you indicate that the U.S. Environmental Protection 
Agency (EPA) has been reviewing the authority of state agencies for their EPA-approved 
National Pollutant Discharge Elimination System (NPDES) programs under the federal Clean 
Water Act ("CWA"), 33 U.S.C. §§ 1251 et seq. You state EPA recently completed its review of 
Wisconsin's WPDES program and sent the Department of Natural Resources ("Department" or 
"DNR") a letter identifying seventy-five questions or concerns with Wisconsin's authority to 
administer the program. You indicate that several of those issues are being addressed by DNR, 
but for some of the issues, the Department believes it is appropriate to seek an Attorney 
General's statement at this time. 

The following is my response to the issues presented in your letter dated October 14, 
2011. 

Issue # 5 Right to Judicial Review. 

1. Is the opportunity to seek judicial review of the final approval or denial of a 
WPDES permit equivalent to the opportunity to seek judicial review under 40 CFR § 123.30 and 
CWA § 509? 

Response. 'Iu my view the answer is yes. CWA § 509(b)(1)(F) [33 U.S.C. 
§ 1369(b)(I)(F)] allows any interested person to seek judicial review of an EPA permit decision. 
Wisconsin Stat. § 227.52 requires that the decision "adversely affect the substantial interests of 
any person." The federal and state case law establish that these two staudards are effectively the 
same. The 7th Circuit Court of Appeals has stated that "[t]o qualify as an 'interested person,' at a 
minimum, a party must have Article III standing." Texas Independent Producers and Royalty 
Owners Ass'n v. E.P.A., 435 F.3d 758, 764 (7th Cir. 2006) (citations omitted). Based on the 
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Supreme Conrt's decision in Lujan v. Defenders of Wildlife (504 U.S. 555, 560-61 (1992», the 
7th Circuit stated that, generally, Article III standing "requires a petitioner to 'demonstrate an 
injury in fact; a causal link between the injury and the challenged action; and redress ability 
through a favorable court decision.'" Texas Independent Producers, 435 FJd at 764 (citations. 
omitted). An "injury in fact" entails an "invasion of a legally protected interest." Lujan, 504 
U.S. at 560. 

In WiscQnsin the standing requirement for a petition for judicial review under Wis. Stat. 
§§ 227.52 and 227.53 encompasses a two-step analysis, which asks first "'whether the decision of 
the agency directly causes injury to the interest of the petitioner,'" and second "'whether the 
interest asserted is recognized by law.'" Waste Management of Wisconsin, Inc. v. State of 
Wisconsin Department of Natural Resources, 144 Wis. 2d 499, 505, 424 N.W.2d 685 (1988), 
citing Wisconsin's Environmental Decade, Inc. v: Public Service Comm., 69 Wis. 2d 1, 10, 230 
N.W.2d 243 (1975). 

The three federal standing requirements are contained within Wisconsin's standing 
requirements. Wisconsin's requirement that the agency's decision directly cause the petitioners 
injury is the same as the Supreme Court's "callsallink" requirement. Wisconsin's requirement 
that an asserted interest be recognized by law is the same as the Supreme Conrt's "injury in fact" 
requirement that requires an "invasion of a legally protected interest." The federal redressability 
requirement is implicitly contained within the Wisconsin standard for standing. Moreover, if 
there is no redress ability, then the case is moot. "An issue is moot when the court concludes that 
its resolution cannot have any practical effect on the existing controversy." PRN Associates LLC 
v. State, Dept. of Admin., 2009 WI 53, ~ 29, 317 Wis. 2d 656, 766 N.W.2d 559, citing State ex 
reI. Riesch v. Schwarz, 2005 WI 11, ~ 11, 278 Wis. 2d 24,692 N.W.2d 219. 

It should be noted that 33 U.S.C. § 1369(b)(I) allows an interested party to challenge the 
issuance or denial of a permit within 120 days of the determination. Wisconsin Stat. 
§ 227.53(1)(a) requires that the petition for review of an agency decision must occur within 30 
days after the service of the decision. Petitioners in Wisconsin have the same right to challenge 
an agency decision even though they just have a shorter time frame in which to initiate the 
action. 

2. In conjunction with your first question above, you ask whether any individual 
person may directly seek judicial review of the state's permit decision, or whether seeking 
administrative review' under Wis. Stat. § 283.63 is a prerequisite to judicial review of the 
decision? For this question, you ask me to consider Sewerage Commission v. DNR, 102 Wis. 2d 
613, 307N.W. 2d 189 (1981) in my statement. 

Response: In my view the answer is yes - an individual person may seek judicial review 
of the state's permit decision. However, other entities and groups of five individuals or more 
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must seek administrative review of the state's permit decision under Wis. Stat. § 283.63 before 
seeking judicial review of the decision. 

Under Wis. Stat. § 283.63(1): 

Any permit applicant, permittee, affected state or 5 or more persons may secure a 
review by the department of any permit denial, modification, suspension or 
revocation, the reasonClbleness of or necessity for any term or condition of any 
issued, reissued or modified permit, any proposed thermal effluent limitation 
established under s. 283.17 or any water quality based effluent limitation 
established under s. 283.13 (5) .... 

Under Wis. Stat. § 283.63(2), the decisions of the DNR under this section are subject to judicial 
review as provided in §§ 227.52 to 227.58. By the express terms of Wis. Stat. § 283.63(1), a 
lone individual who is not an applicant, permittee, or affected state cannot secure an 
administrative review of a permit decision before seeking judicial review under Wis. Stat. 
§ 283.63(2). Only a permit applicant, permittee, affected state, or five or more persons may 
secure the administrative review, and the judicial review that follows. Only Wis. Stat. §§ 227.52 
to 227.58 is available to and provides the right of judicial review of agency WPDES decisions to 
individual persons who are not listed in Wis. Stat. § 283.63(1). 

In Sewerage Commission v. DNR, 102 Wis. 2d 613, 307 N.W. 2d 189 (1981), the 
Wisconsin Supreme Court held that a judicial declaratory judgment action brought by a 
permittee, the Sewerage Commission, under Wis. Stat. § 227.05(1) (1973) - to declare invalid a 
DNR rule and the permit based on the rule - had to be dismissed because the exclusive means for 
obtaining that remedy was provided by operation of §§ 147.20 [now Wis. Stat. § 283.63], 
227.05(2) [now § 227.40(2)] and 227.15-21 [now §§ 227.52-227.58]. That more specific 
procedure is to challenge the validity of the permit based on the invalid rule within the 
administrative and judicial review process for challenging WPDES permit provision under Wis. 
Stat. § 147.20 (1973). Sewerage Commission is distinguishable in a very crucial respect from the 
situation in the question you pose, and clearly does not apply to it. In that case, the Commission, 
as a "permittee" under § 147.20(1), had the right to administrative and judicial review of the 
challenged rule under § 147.20, of which the court held the Commission should have availed 
itself. See 102 Wis. 2d at 633. The court observed that under § 147.20, "[a] party affected by 
administrative action does not lose any rights, remedies, or forums by the preclnsion of a later 
declaratory challenge .... Its rights and remedies under sec. 147.20 are the same" as under 
§ 227.05. 332 Wis. 2d at 631. This is not so with respect to individual persons. Individual 
"affected" persons did not then, and do not today, have the right either to challenge a decision or 
to challenge a rule under Wis. Stat. § 283.63. Thus, the only means of judicial review of 
WPDES decisions for lone individuals is through Wis. Stat. §§ 227.52-227.58. 
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On the other side of the coin, however, the decision in Sewerage Commission strongly 
suggests that "[a]ny permit applicant, permittee, affected state or 5 or more persons" must invoke 
Wis. Stat. § 283.63 before attempting to obtain judicial review of a DNR WPDES permit. In 
Sewerage Commission, the Commission attempted to challenge the validity of the 1974 WPDES 
permits that contained a requirement to comply with permit limitations by January 1, 1975.1 In 
that case, the Commission sought, a significant time after the permit was issued, to challenge the 
condition in the permit by filing an action under Wis. Stat. § 227.05(1) - the general provision in 
the Wisconsin Administrative Procedure Act (Wis. Stat. ch. 227) for challenging the validity of 
administrative rules. Although that case involved an action to declare an administrative rule 
invalid, the action sought to challenge the validity of the DNR permit that was based on the 
challenged rule. The court took note of the provision in Wis. Stat. § 227.05(2)(e) [now 
§ 227.40(2)(e)] that states, 

227.05 Declaratory judgment proceedings. 

(2) The validity of a rule may be determined in any of the following 
judicial proceedings when material therein: 

(e) Proceedings under ss. 227.15 to 227.21 ... for review of decisions and 
orders of administrative agencies provided the validity of the rule involved was 
duly challenged in the proceeding before the agency in which the order or 
decision sought to be reviewed was made or entered. 

102 Wis. 2d at 626 (quotation marks removed). Wisconsin Stat. §§ 227.15 to 227.21 [now 
§§ 227.52-227.58] provide for judicial review of agency decisions. The court observed that the 
Commission could have challenged the validity of the permit by challenging the validity of the 
rule (on which the offending permit provision was based) at the time the permit was issued, and 
that it could and should have done so first by seeking administrative review under § 147.20: 

Under sec. 147.20(2), Stats., the DNR's ruling on a challenge by a permit 
holder to the reasonableness or necessity of terms or conditions of the permit is 
expressly characterized as a "decision" judicially reviewable under secs. 227.15 to 
227.21. Therefore, a declaratory challenge to the validity of the rule (NR 210.10) 
underlying such decision was available under the clear and nnambiguous terms of 
sec. 227.05(2) (e). Under that statute, the only prerequisites for such a challenge 
would be that the validity of the rule first be raised before the agency, and that 

1 Although not discussed in the case, the running of the 30-day statute of limitations to obtain judicial review of tbe 
permit under Wis. Stat. §§ 227.15 et seq. may be why the Connnission found it necessary to collaterally attack the 
pennit in a declaratory judgment action. However, the parties do not appear to have raised, and the court did not 
address, the issue whether the declaratory judgment action was precluded by the Connnission's failure to seek earlier 
judicial review of the permit under Wis. Stat. §§ 227.15 et seq. (now §§ 227.52-227.58). 
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judicial review thereof be undertaken within thirty days of the DNR's decision on 
the permit review .... 

In other words, a declaratory challenge to the validity of a rule on which a 
permit is based is available under sec. 147.20, Stats., in joint Ciperation with ch. 
227. The only requirements are that such a challenge raised pursuant to the 
procednral dictates of sec. 147.20 must first be sought at the agency level within 
sixty days of issuance of the permit; the underlying rule must be challenged at that 
time; and within thirty days of the department's decision thereon, judicial review 
may be sought, including the raising of a declaratory challenge to the rule. 

Sewerage Commission, 102 Wis. 2d at 626-627 (citation and emphasis omitted). 

Based on this rationale, the court enunciated several holdings: 

We conclude, therefore, that sec. 147.20 authorizes a permit holder to 
challenge the legality, and not just the factual reasonableness, of .administrative 
action in setting permit terms and conditions. We also conclude that sec. 
227.05(2)(e), Stats., if it is invoked upon timely judicial review of a department 
decision on a permit-review pursuant to compliance with the procedural terms of 
sec. 147.20, authorizes a declaratory challenge to the validity of the rule 
underlying the permit. 

102 Wis. 2d at 628. The court also went on ultimately to hold, "We conclude that the 
commissions' failure to challenge the department's authority under the procedures of sec. 147.20, 
Stats., precluded the later challenge under ch. 227, because sec. 147.20 is the exclusive method 
of administrative and judicial review of the department's action." 102 Wis. 2d at 621. Moreover, 
the court quoted from Superior v. Committee on Water Pollution, 263 Wis. 23, 26, 56 N.W.2d 
501 (1953), holding that an administrative order (more analogous to a permit decision) could not 
be attacked collaterally in a dyclaratory judgment action where a more specific procedure, 
"which, like sec. 147.20, included judicial review ... subsequent to the agency's review of the 
challenge .... " Sewerage Commission, 102 Wis. 2d at 630. 

For the above reasons, I believe that "[alny permit applicant, permittee, affected state or 5 
or more persons" must invoke Wis. Stat. § 283.63 before attempting to obtain judicial review of 
a DNR WPDES permit term or condition. Finally, please note that Wis. Stat. § 283.63 and the 
Sewerage Commission case apply to reviews of the reasonableness and necessity of WPDES 
permit terms and conditions.z Neither Wis. Stat. § 283.63 nor the Sewerage Commission case, 

2 Wisconsin Stat. § 283.63(1) also applies to review of "any proposed thennal effluent limitation established nnder s. 
283.17 or any water quality based effluent limitation established under s. 283.13 (5)." These are not the subject of 
your question, although there is no reason to believe the holdings in Sewerage Commission are not applicable to 
judicial challenges to them. 
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suggest that declaratory ruling actions under Wis. Stat. § 227.41 or declaratory judgment actions 
under Wis. Stat. § 227.40 may not apply to the application or validity of WPDES rules under 
other circumstances than those where a WPDES permit term or condition may be at issue. 

Issue #7 NSPS. 

Does the Department have authority, pursuant to Wis. Stat. § 283.31(3)(d) and Wis. 
Admin. Code § NR 220.13, to include limitations in permits based on federal NSPS (New Source 
Performance Standards) even if the Department has not yet promulgated new or revised rules for . 
the NSPS in the administrative code? 

Response: In my view the answer is yes. Clearly, the Department may include 
limitations in permits based on federal NSPS standards that already are in Department rules. 
Wis. Stat. § 283.31 (3) provides in pertinent part, "The department may issue a permit under this 
section for the discharge of any pollutant, or combination of pollutants, ... upon condition that 
such discharges will meet . . . the following, whenever applicable: . . . (b) [s ]tandards of 
performance for new sources." The standards in this section of the rule refer to "the state 
requirements provided in § 283.31(3)(a)-(c)." Andersen v. Department of Natural Resources, 
2011 WI 19, ~ 57, 332 Wis. 2d 41, 796 N.W.2d 1. 

As for "new or revised" federal NSPS standards that have not been incorporated into 
Wisconsin permits, Wis. Admin. Code § NR 220.13, provides, "In the event that federal 
regulations establishing effluent guidelines have been promulgated for a point source included in 
one of the categories and classes of point sources listed in s. NR 220.02, the department may 
establish in the discharge permit for such source, effluent limitations based upon these federal 
regulations. " 

This rule is consistent with Wis. Stat. § 283.31(3), which provides that the "department 
may issue a permit ... for the discharge of any pollutant, or combination of pollutants, ... upon 
condition that such discharges will meet ... (d) [a]ny more stringent limitations, including those: 
1. [n]ecessary to meet federal ... water quality stal1dards" or "2 .... to comply with any 
applicable federal law or regulation." The statute is express and clear that the DNR may issue a 
permit that complies with federal new source performance standards and effluent limitations that 
are "more stringent" than.state new source performance standards and limitations referred to in 
Wis. Stat. § 283.31(a)-(c) without DNR having first promulgated the federal standards as state 
rules. In Andersen, the Wisconsin Supreme Court sustained the Department's explanation of 
Wis. Stat. § 283.31(3)(d)2., which interprets that particular subsection as requiring "the DNR to 
issue permits that meet the requirements of 'any applicable federal law or regulation' that the 
EPA has promulgated over a state rule-that is, a federal law or regulation that is 'more stringent' 
than the limitations provided in § 283.31(3)(a)-(c)." Andersen, 332 Wis. 2d 41, ~ 55. In 
Andersen, the court held that Wis. Stat. § 283.31(3)(d)2. applies only to new or revised federal 
standards or limitations that are "promulgated over a state rule", that is, over an existing state 
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rule within the contemplation of Wis. Stat. § 283.31(3)(a)-(c), which includes new source 
performance standards. 332 Wis. 2d 41, ~~ 55, 57. Based on the court's reasoning, it follows 
that if there are new or revised NSPS standards adopted by EPA and the state has not yet revised 
those new standards or limitations, the DNR still may include the new or revised more stringent 
federaUimitations in the permit for the types of standards and limitations specified in Wis. Stat. 
§ 283.31(3)(a)-(c). 332 Wis. 2d 41, ~~ 55, 57. As DNR has adopted NSPS rules as 
contemplated in Wis. Stat. § 283.31 (3)(b), DNR may incorporate new "more stringent" federal 
NSPS standards in WPDES permits without having first incorporating them in DNR rules. See 
also discussion of Andersen, infra. 

Issue #10 GLI Procedures. 

Is the Department's interpretation of its authority under Wis. Stat. § 283.31 consistent 
with the Wisconsin Supreme Court's decision in the Andersen case? Specifically, does the 
Department have the authority to administer applicable provisions of 40 C.F.R. § 132.6 
(concerning discharges of toxic substance to the Great Lalms Basin in Great Lakes states)? 

Response: In my view the answer is yes. In Andersen v. Department of Natural 
Resources, the Wisconsin Supreme Court sustained the Department's interpretation of Wis. Stat. 
§ 283.31 (3)( d)2. that the "more stringent" language in the statute refers to "any applicable federal 
law or regulation that the EPA has promulgated over a state rule," 332 Wis. 2d 41, ~ 57, "that is, 
a federal law or regulation that is 'more stringent' than the limitations provided in § 283.31(3)(a)
(c)." 332 Wis. 2d 41, ~ 55. The court explained, "It is therefore reasonable to interpret the 
language of '[ a]ny more stringent limitations' as referring back to the previous subsections; that 
is, pursliant to§ 283.31(3)(d)2, all WPDES permits, whenever applicable, must meet more 
stringent limitations than the state requirements provided in § 283.31(3)(a)-(c)." 332 Wis. 2d 41, 
~ 57. As an example of a regulation that the EPA has promulgated over a state rule, the court 
cited 40 C.P.R. § 132.'6(f) - G), which "expressly apply[s] certain federal requirements to the 
Great Lalces System in the State of Wisconsin." 332 Wis. 2d 41, 'If 55, n. 20. It is necessary for 
the Department to set more stringent effluent limitations and st811dards in discharge permits in 
order to comply with the procedures contained within 40 C.F.R. § 132.6(f) - 0). Because the 
applicable provisions of 40 C.F .R. § 132.6 were promulgated by the EPA "over a state rule," as 
that term is used in Andersen, and the Department's interpretation of Wis. Stat. § 283.31(3)(d)2. 
is valid, the Dep81iment is authorized to administer those provisions in WPDES permits for 
discharges 'to the Great Lakes Basin. 

Issue # 12 Downstream Waters. 

Does the Department have authority to impose permit conditions to assure COmpli811Ce 
with the applicable water quality requirements of all affected states (including tribes)? 
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Response: In my view the answer is yes. Wisconsin Stat. § 283.13(5) provides that the 
Department "shall require compliance with ... water quality based effluent limitatious in any 
permit issued, reissued or modified if these limitations are necessary to meet applicable water 
quality standards, treatment standards, schedules of compliance or any other state or federal law, 
rule or regulation." Under 40 C.F.R. § 131.8, the EPA may approve a federally recognized 
Indian tribe to administer a water quality standards program in the same manner as a state. 

In addition, Wis. Stat. § 283.31(3)(d)1. and 2. allows the Department to issue a WPDES 
permit with more stringent limitations if "[nJecessary to meet federal or state water quality 
standards" or "[n]ecessary to comply with any applicable federal law or regulation." Wisconsin 
Admin. Code §§ NR 106.06(1)(b)1., NR 106.32(1)(b), 106.55(9), and 106.56(9) all contain 
provisions allowing the' Department· to establish water quality based effluent limitations 
necessary to protect downstream waters. The term "downstream waters" as used in these rules is 
not limited to intrastate waters. Downstream waters would include navigable waters of the 
United States that are protected by state and tribal water quality standards that have been adopted 
in compliance with and as required by the federal Clean Water Act. See 33 U.S.C. § 1312(a). 

Also, Wis. Stat. § 283.41 and Wis. Admin. Code § NR 203.03 require the Department to 
provide notice of receipt of a completed permit application to other government agencies, which 
include "other states potentially affected by the proposed dis.charge." State and tribal 
government agencies are permitted to "obtain additional information, submit written cO=J;lents, 
or request a public hearing with respect to issuance of a particular permit." Wis. Admin. Code 
§ NR 203.03(1). 

Issue # 19 and #44 Concentrated Aquatic Animal Production facilities and the definitions of 
point source and pollutant. 

1. Does the Department have the authority to issue WPDES· permits to fish 
hatcheries that meet the definition of concentrated aquatic animal production facilities? 

Response: In my view the answer is yes. The department also has the authority to issue 
WPDES permits to fish hatcheries that do not meet the definition of concentrated aquatic animal 
production facilities. You state that DNR has been issuing WPDES permits to fish hatcheries 
that meet ·the definition of concentrated aquatic animal production facilities under Wis. Stat. 
§§ 283.01(12) & (13), and 283.31. 

40 C.F.R. § 122.24 (b) & (c) provide: 

(b) Definition. "Concentrated aquatic animal production facility" 
means a hatchery, fish farm, or other facility which meets the criteria in Appendix 
C of this part, or which the Director designates under paragraph (c) of this section. 
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(c) Case-by-casedesignation of concentrated aquatic animal 
production facilities. 

(1) The Director may designate any warm or cold water aquatic animal 
production facility as a concentrated aquatic animal production facility upon 
determining that it is a significant contributor of pollution to waters of the United 
States .... 

Appendix C prescribes standard criteria for defining a concentrated aquatic animal production 
facility as containing fish species or other aquatic animals in ponds, raceways, or other similar 
structures which discharge at least 30 days per year, and are fed threshold amounts of food or 
produce threshold amounts (by weight) of fish. 

Wisconsin Stat. § 283.31(1) provides in pertinent part, "The discharge of any pollutant 
into any waters of the state ... by any person is unlawful unless such discharge or disposal is 
done under a permit issued by the department under this section .... " Wisconsin Stat. 
§ 283.01(12) defines a point source as "[a] discernible, confined and discrete conveyance, 
including but not limited to any pipe, ditch, channel, tunnel, conduit, ... container ... from 
which pollutants may be discharged ... into waters of the state." The purpose of fish hatcheries 
and aquatic animal production facilities is to confine, produce and cultivate fish for either 
consumption or for stocking waterways. Fish hatcheries and concentrated aquatic animal 
production facilities are and operate by use of some Of all of the conveyances described in Wis. 
Stat. § 283.01(12). The feces and waste products produced at fish hatcheries and concentrated 
aquatic animal production facilities consist of biological materials, which are defined under Wis. 
Stat. § 283.01(13) as a pollutant. Wisconsin Admin. Code § NR 220.02(20) appropriately 
includes fish hatcheries as point sources that are regulated under Wis. Stat. ch. 283. 

2. Are the definitions of "discharge" and "point source" broad enough to require 
permits for discharges from landfi11 leachate collection systems? 

Response: In my view the answer is yes. Landfill leachate contains material that is 
defined as a pollutant under Wis. Stat. § 283.01(13). Any landfill leachate collection system that 
discharges to any water of the state, which includes groundwater under Wis, Stat. § 283.01(20), 
meets the definition of a "discharge" and "discharge of pollutant" under Wis. Stat. § 283.01 (4) & 
(5), respectively. A landfill leachate collection system that discharges to waters of the state 
satisfies the definition of point source under Wis. Stat. § 283.01(12)(a) because a collection 
system is a discernible, confined aud discrete conveyance of pollutants that discharge to waters 
of the state. The discharge of pollutants from a leachate collection system to waters of the state 
is prohibited unless permitted by DNR. Wis. Stat. § 283.31 (1). 

3. Is the definition of "pollutant" broad enough to cover discharges of filter 
backwash from a point source? 
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Response: In my view the answer is yes. The purpose of backwashing a filter is to 
remove dirt, filth, grease, fibers, particles and other pollutants from the filter's pores .. The 
particles being removed by the backwashing process are either (a) pollutants that are already the 
subject of a WPDES permit (thus requiring the filter), or (b) fit into the broad definition of 
pollutant under Wis. Stat. § 283.01(13), which includes solid waste, chemical waste, biological 
material, rock, sand, and industrial, mnnicipal, and agricultural waste. 

Issue # 51 Request for an Informational Hearing. 

Is Wisconsin law, concerning an individual's request for a public hearing on a draft 
WPDES permit, consistent with federal regulations? 

Response: In my view the answer is yes. 40 C.F.R. § 124.11 states that "any interested 
person ... may reqnest a public hearing on the draft permit." 40 C.F.R. § 124. 12(a)(1) states that 
"[tJhe Director shall hold a public hearing whenever he or she finds, on the basis of requests, a 
significant degree of public interest .... " Wisconsin Stat. § 283,49(1)(a) states that any person 
may request a public hearing, and that the request must "indicate the interest of the party filing 
the request and the reasons why a hearing is warranted." In addition, Wisconsin Stat. 
§ 283.49(l)(b) states that "[tJhe department shall hold a pnblic hearing on a permit application .. 
. on the petition of 5 or more persons or if the department deems that there is a significant public 
interest in holding such a hearing." Wisconsin Stat. § 283.49(1)(a) clearly provides any 
interested individual the right to request a public hearing and for the DNR to grant it based on the 
person's interest and reasons warranting a hearing. Therefore, the requirement in 40 C.F.R. 
§ 124.11, that any interested person may request a public hearing, is satisfied. Wisconsin Stat. 
§ 283.49(l)(b) clearly provides the Department discretion to grant a pnblic hearing based on 
sufficient public interest. Like 40 C.F.R. § 124.12(1), the Department is required to hold a 
public hearing when it "deems that there is a significant public interest in holding such a 
hearing." Wis. Stat. § 283,49(1)(b). Therefore, the requirements of 40 C.F.R. § 124.12(1) are 
satisfied by Wisconsin law . 

Issne # 58 Waters of the State Definition. 

Is Wisconsin's definition of "waters of the state" broad enough to inclnde mudflats, 
sandflats, wetlands, sloughs, prairie potholes, wet meadows, and playa lakes? 

Response: In my view the answer is yes. Wisconsin's broad definition of "waters of the 
state" is "those portions of Lake Michigan and Lalce Superior within the boundaries of 
Wisconsin, all lalces, bays, rivers, streams, springs, ponds, wells, impounding reservoirs, 
marshes, water courses, drainage systems and other surface water or groundwater, natural or 
artificial, public or private within the state or under its jurisdiction, except those waters which are 
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entirely confined and retained completely upon the property of a person." Wis. Stat. 
§ 283.01(20); See also Wis. Admin. Code § NR 205.03(44). 

The definition includes wetlands and other water places where water is part of the 
groundwater or near or at the surface. Wisconsin statutes define "wetland" as "an area where 
water is at, near, or above the land surface long enough to be capable of supporting aquatic or 
hydrophytic vegetation and which has soils indicative of wet conditions." Wis. Stat. §§ 23.32(1) 
and 281.01(21). Under Wis. Stat. § 281.15(1), the Department is required to establish water 
quality standards for all waters of the state. As a result, the Departnient promulgated Wis. 
Admin. Code ch. NR 103, Water Quality Standards for Wetlands . 

. Moreover, the phrase "other surface water or groundwater" in Wis. Stat. § 283.01(20) is 
broad enough to include mudflats, sandflats, sloughs, prairie potholes, wet meadows, and playa 
lakes which, like wetlands, are areas that consist of water either below, at, or above the land 
surface, which is surface or ground water. Point source discharges into these areas undoubtedly 
would enter ground or s?rface waters, and thus are prohibited without a permit. 

Issue # 59 Exemption for Disposal of Solid Waste to a Landfill Wis. Admin. Code § NR 
200.03 (3)(f). 

Is the exemption from a permit application for disposal of solid waste into a solid waste 
facility consistent witll federal law? 

Response: In my view the answer is yes. The exemption in Wis. Admin. Code § NR 
200.03(3)(f) allows a person to deposit solid waste into a licensed solid waste facility without 
obtaining a pollution discharge permit. A solid waste facility is not included among "waters of 
the state" and, therefore, a discharge of solid waste to a solid waste facility does not require a 
WPDES permit. See Wis. Stat. § 283.31(1); Wis. Admin. Code § NR 200.03(1). If the solid 
waste facility discharges solid waste into ground or surface waters of the state, then the solid 
waste facility is a point Source and must have a WPDES permit. 

Issue # 60 Exemption for Discharges from Private Alcohol Fuel Production Systems in Wis. Stat. 
§ 283.61. 

Does the Attorney General agree with the Department's interpretation of the law that the 
private alcohol fuel production systems exemption does not apply to discharges from such 
systems that reach waters of the United States? 

Response: The answer is yes. "Waters of the United States" as that term is used in the 
Clean Water Act are navigable surface waters, or waters or wetlands having a sufficient "nexus" 
to them so that pollution of them would "significantly affect the chemical, physical, and 
biological integrity of other covered waters more readily understood as 'navigable.'" Rapanos v. 
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U.S., 547 U.S. 715, 780 (2006, Kennedy, J., concurring); Solid Waste Agency of Northern Cook 
County v. U.S. Army Corps of Engineers, 531 U.S. 159, 167-168 (2001). "Waters of the state" 
are ground and surface waters, Wis. Stat. § 283.01(20), and thus include "waters of the United 
States." 

Under Wis. Stat. § 283.61(2), the owner of a private alcohol fuel production system is not 
required to obtaina WPDES permit "to discharge or dispose of any distillate waste product if the 
waste product is stored in an environmentally sound storage facility and disposed of using an 
environmentally safe land spreading technique and the discharge or disposal is confined to the 
property of the owner." An environmentally sound storage facility is a distillate waste facility 
that does not allow any waste products to "enter or leach into the waters of the state." Wis. Stat. 
§§ 283.61(1)(b) and 289.44(1)(b). Thns, no permit is required for a distillate waste storage 
facility that is stored in an environmentally sonnd manner because there would be no discharge. 
If discharges from such facilities were to occur, they would violate the prohibition of discharges 
from point sources without a permit. Wis. Stat. § 283.31(1). 

As for discharges and disposal of distillate waste product, the statute requires that it be 
"disposed of using an environmentally safe land spreading technique and the discharge or 
disposal is confined to the property of the owner." An "environmentally safe land spreading 
technique" is not· defined in the statutes or Dep31tment rules. However, by requiring an 
"environmentally safe land spreading technique," the owner must discharge the distillate waste 
onto land, as opposed to discharging into surface water, whether directly or indirectly. 
Moreover, if the discharge Were to enter a surface water, then it would no longer be confined 
exclusively to the owner's land. 

Issne # 63 False Statements. 

Does the state have the authority under either state statutes or .rules to assess multiple 
penalties for multiple instances of knowingly making false statements consistent with 40 C.F.R. 
§ 123.277 

Response: In my view the answer is yes. 40 C.P.R. § 123.27(a)(3)(iii) states that 
"[ c ]riminal fines shall be recoverable against any person who knowingly makes any false 
statement . . . fines shall be recoverable . . . for each instance of violation." Wisconsin Stat. 
§ 283.91(4) states that "[a]ny person who knowingly makes any false statement, representation, 
or certification in any application, record, report, plan, or other document filed or required to be 
maintained under this chapter or who falsifies, tampers with, or knowingly renders inaccurate 
any monitoring device or method required to be maintained nnder this chapter shall be fined not 
less tlmn $10 nor more than $10,000 or imprisoned for not more than 6 months or both." 

On its face, Wis. Stat. § 283.91(4) allows the assessment of mnltiple penalties for 
multiple instances, respectively, of knowingly malting false statements. The statute states that 



Matt Moroney, Deputy Secretary 
Page 13 

"any" person malting "any" false statement on "any" application shall be fined. ·Therefore, each 
false statement made by a person on a single application is a false statement that will subject the 
person to a fine or imprisonment. This is not only the interpretation of the Department, but is 
also the interpretation and practice of the Department of Justice in 'charging violations under this 
statute. 

Issue # 64 Public Participation in Enforcement Process .. 

Does the state provide for public participation in the state enforcement process consistent 
with 40 CPR § 123.27(d)? 

Response: In my view the answer is yes. 40 CPR § 123.27(d) requires any state 
administering the NPDES program to "provide for public participation in the State enforcement 
process by providing either:" (1) an ability for adversely affected citizens to intervene, as a 
matter of right, "in any civil or administrative action to obtain remedies" for violations of the 
State NPDES program, or (2) by providing a system in which the Department or the DOJ will 
"provide written responses to all citizen complaints," "[n]ot oppose intervention by any citizen" 
when authorized by law, and "[p]nblish notice of and provide at least 30 days for public 
comment on any proposed settlement of a State enforcement action." 

The State does not provide for administrative enforcement actions under Wis. Stat. ch. 
283. All enforcement actions are civil or criminal in nature. The State provides for public 
participation under option (1) above by allowing adversely affected citizens to intervene in any 
civil enforcement action. Wisconsin Stat. § 803.09(1) provides a right of intervention by anyone 
in an action if they meet the following requirements: "(1) that the motion to intervene be'made 
in a timely fashion; (2) that the movant claims an interest relating to the property or transaction 
which is the subject of the action; (3) that the movant is so situated that the disposition of the 
action may as a practical matter impair or impede the movant's ability to protect that interest; and 
(4) that the movant's interest is not adequately represented by existing parties." Armada 
Broadcasting, Inc. v. Stirn, 183 Wis. 2d 463, 471, 516 N.W.2d 357 (1994). The State often 
settles an enforcement action before a complaint is filed with a court, and then files the 
complaint and a stipulation and order for judgment at the same time effectively beginning and 
ending the lawsuit on the same day. An entry of judgment is not a bar to intervention. The 
Wisconsin Court of Appeals stated that "'[t]he general rule is that motions for intervention made 
after entry of final judgment will be granted only npon a strong showing of entitlement and of 
justification for failure to request intervention sooner.'" Sewerage Commission of the City of 
Milwaukee v. Department of Natural Resources, 104 Wis. 2d 182, 188, ·311 N.W.2d 677 (Ct. 
App. 1981), quoting United States v. Associated Milk Producers, Inc., 534 F.2d 113, 116 (8th 
Cir.), cert. denied, National Farmers' Organization, Inc. v. U.S., 429 U.S. 940 (1976). "[P]ost 
judgment intervention may be allowed where it is the only way to protect the movant's rights." 
Sewage Commission, 104 Wis. 2d at 188. 
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Issue # 75 Wis. Stat. § 227.10C2m). 

Taking into account the recent enactment of Wis. Stat. § 227.10(2m), does the state still 
have adequate permitting and enforcement authority required pursuant to 40 c.F.R. §§ 123.25 
and 123.277 

Response: In my view the answer is yes. 40 C.F.R. §§ 123.25 and 123.27 are provided 
with this letter. They provide a list of the federal requirements for permitting and enforcement, 
respectively. Your question is whether the long-standing authority to comply with these 
requirements remains after enactment of Wis. Stat. § 227.10(2m). Recently e)uicted Wis. Stat. 
§ 227.10(2m) states, in part, that "[n]o agency may implement or enforce any standard, 
requirement, or threshold, including as a term or condition of any license issued by the agency, 
unless that standard, requirement, or threshold is explicitly required or explicitly permitted by 
statute or by a rule that has been promUlgated in accordance with tllis subchapter." 

First, the enactment of Wis. Stat. § 227.l0(2m) did not change the Department's express 
and dear authority for permitting discharge of pollutants as stated in 40 C.F.R. § 123.25. Under 
Wis. Stat. § 283.31(1), "[t]he discharge of any pollutant into any waters of the state ... by any 
person is unlawful unless such discharge ... is done under a permit issued by the department." 
The Department is "explicitly" granted authority to issue a permit for the discharge of a pollutant 
based on whether the discharge will meet certain limitations and standards, including any more 

. stringent limitation "[n]ecessary to comply with any applicable federal law or regulation." Wis. 
Stat. § 283.31(3). 

The enactment of Wis. Stat. § 227.l0(2m) did not change the Department's explicit 
authority and duty to promulgate rules that ensure compliance with federal standards. Wisconsin 
Stat. § 283.001(2) states that ',[Ohe purpose of [Wis. Stat. ch. 283] is to grant to the department 
of natural resources all authority necessary to establish, administer and maintain a state pollutant 
discharge elimination system to effectuate the policy set fOrtll under sub. (1) and consistent with 
all the requirements of the federal waterpollution control act amendments of 1972, P.L. 92-500; 
86 Stat. 816." (Emphasis added.) That authority specifically is provided under Wis. Stat. 
§ 283.11 (1), in which the Department is explicitly required to "promulgate by rule effluent 
limitations, standards of performance for new sources, toxic effluent standards or prohibitious 
and pretreatment standards for any category or class of point sources established by the U.S. 
environmental protection agency and for which that agency has promulgated any effluent 
limitations, toxic effluent standards or prohibitions or pretreatment standards for any pollutant." 
Furthe=ore, Wis. Stat. § 283.11(2) explicitly requires that all rules promulgated by the 
Department under Wis. Stat. ch. 283 "as they relate to point source discharges, effluent 
limitations, municipal monitoring requirements, standards of performance for new sources, toxic 
effluent standards or prohibitions and pretreatment standards shall comply with and not exceed 
the requirements of the federal water pollution control act, 33 USC 1251 to 1387." 
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Second, the Department has adequate authority to enforce WPDES permits as required by 
40 C.P.R. § 123.27. Wisconsin Stat. § 283.91(1) states that "[tJhe department of justice ... may 
initiate a civil action for a temporary or permanent injunction for any violation of this chapter or 
any rule promulgated thereunder or of a term or condition of any permit issued under this 
chapter." Any person that violates a term or condition of a permit or Imowingly makes false 
statements is subject to forfeitures and may be subject to imprisomnent. Wis. Stat. § 283.91(2), 
(3), and (4). See. also Wis. Stat. § 299.95. 

Issue: What are the primary holdings in Andersen v. Department of Natural Resources, 2011 WI 
19,332 Wis. 2d 41, 796 N.W.2d I? 

You ask for a statement on the primary holdings in the Andersen case. 

Response: The primary holding of Andersen is that "Wis. Stat. § 283.63 does not require 
the DNR to hold a public hearing on a petition for review when the premise of the petition is that 
the permit fails to comply with basic requirements of the federal Clean Water Act and federal 
regulations promulgated thereunder." 332 Wis. 2d 41, ~ 58. See also ~ 8. See also discussion 
above under" Issue #7 NSPS" and "Issue #10 GLI Procedures." 

The court also held that there is no provision in state law, i.e., Wis. Stat. ch. 283, that 
generally requires DNR to issue pennits (as opposed to rules, 332 Wis. 2d 41, ~~ 43, 51) that 
comply with federal Clean Water Act standards. 

The court did hold, however, there is one n!lrrow exception in state law that requires 
DNR to issue a permit in compliance with a federal standard. The court held that Wis. Stat.. 
§ 283.31 (3)(d)2. requires DNR to establish more stringent limitations in permits where "EPA has 
promulgated over a state rule - that is, a federal law or regulation that is 'more stringent' than the 
limitations provided in § 283,31(3)(a-(c)." 332 Wis. 2d 41, ~ 55,57. The comt held that where 
new or revised federal laws orregulations are promulgated by EPA and dictate a more stringent 
limitation compared to the eXisting state limitations and standards listed in Wis. Stat. 
§ 283.31(3)(a)-(c), the DNR has the authority to include those new or revised more stringent 
federal limitations in state pennits. The court held, however, that these conditions for operation 
of the exception did not exist in that case. 

In Andersen, petitioners did not argue that the WPDES permit was inconsistent with an 
existing state law or standard. Rather, they argued that some of the terms in the state permit 
were inconsistent withfideral Clean Water Act standards, that state permits must be consistent 
with federal law and standards and, therefore, some of the state permit terms were invalid. fd. at 
~~ 12, 17. The .court concluded that in such a situation "only the EPA has the authority to 
determine whether a WPDES permit comports with federal law." fd. at ~ 25. The EPA has the 
authority to object to the permit as being inconsistent with federal law, but did not in this case. 
fd at ~ 62. "[TJhe EPA has the authority to withdraw its approval of a state's permit program if 
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the program no longer complies with the requirements of 40 C.F.R. pt. 123 and of the Clean 
Water Act, and if the state fails to take corrective action." 332 Wis. 2d 41, ~ 39. At that point, 
EPA may choose to administer and enforce the federal Clean Water Act provisions in the 

. noncomplying state. Id. at ~~ 35, 36. 

This holding and conclusion are consistent with well established law governing the 
relationship in our federal system between the states and the federal government that respects 

. state sovereignty. States administer and enforce state laws. They do not administer and enforce 
federal laws. Neither the courts nor EPA can legally force Wisconsin to administer a federal 
permit provision. "No matter how powerful the federal interest involved, the Constitution simply 
does not give Congress the authority to require the States to regulate.. .. Where a federal 
interest is sufficiently strong to cause Congress to legislate, it must do so directly; it may not 
conscript state govermnentsas its agents." New Yorkv. US., 505 U.S. 144, 178 (1992) .. Under 
the "partnership" of "cooperative federalism" envisioned in the Clean Water Act, the states do 
not administer and enforce the federal law, per se. If states choose to administer laws and 
programs consistent with federal laws and programs, they do so only voluntarily and as a matter 
of state law. Only the federal government may enforce federal laws. 

Consistent with cooperative federalism principles, the court in Andersen recognized that 
if a state wishes to administer state laws that are similar to or mirror-images of provisions of the 
Clean Water Act, "the Clean Water Act empowers each state to administer 'its own permit 
program for discharges into navigable waters within its jurisdiction ... '" - under state law 
.consistent with the Clean Water Act. Andersen, 332 Wis. 2d 41, ~ 34. Such so-called 
"delegated" state programs are administered tmder state law, however, with or without federal 
approval. The benefit of EPA approval, of course, is that under the Clean Water Act "[0 Jnce a 
state program is approved, the EPA must suspend its own issuance of NPDES permits covering 
the navigable waters subject to the state program." ld. at ~ 36. . 

Make no mistake, however, the state is administering state law, here Wis. Stat. ch. 283, 
not the federal Clean Water Act, in Wisconsin. For example, as stated previously, Wis. Stat. 
§ 283.11(1) & (2) require DNR to adopt rules consistent with the requirements of tlle Cleall 
Water Act. To the extent that Wisconsin permits might not be consistent with the Clean Water 
Act alld its regulations, this would not be a "violation" of the Clean. Water Act per se, certainly 
not in the sense that the state can be forced to administer the Act as EPA requires, or that the 
inconsistency may be enforced by fines or injunction. It merely means, as the court in Andersen 
said, that when there is no violation of state law and it is alleged that a state permit is inconsistent 
with the existing federal law, it is up to EPA, the agency that administers and enforces the 
federal law, to decide whether a permit or the state program does not comply with federal law. 
Such a decision could then precipitate an EPA objection to the state permit and resolution 
between DNR and EPA, issuance of an EPA permit with required limitations, or in an extreme 
case EPA disapproval of Wisconsin's program and decision to administer the federal program by 
issuing its own permits in Wisconsin. Under any circumstance, EPA CalIDot amend or repeal 
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Wis. Stat. ch. 283, nor may it impose the Clean Water Act on Wisconsin to administer. Of 
course, the whole point of Wis. Stat. ch. 283 and Wisconsin's WPDES program is to allow the 
State to administer a program that would not invite such federal intervention. 

In Andersen, because DNR is authorized to administer the WPDES program only as 
directed under state law, the issue before the court was whether DNR's permit terms violated 
state law, not whether DNR's permit terms violated federal law. As stated above, the court could 
find no state law that generally required DNR to issue a permit that includes all federal 
requirements. As noted above, Wis. Stat. § 283.11 does require DNR to adopt rules consistent 
with the requirements of the Clean Water Act. 

The court did hold that one state law, Wis. Stat. § 283)1(3)(d)2., does specifically 
require DNR to issue permits consistent with "any applicable federal law 01' regulation that the 
EPA has promulgated over a state rule," 332 Wis. 2d 41, ~ 57, - "that is, a federal law or 
regulation that is 'more stringent' than the limitations provided in § 283 .31(3)(a)--( c)." 332 Wis. 
2d 41, ~ 55. The court held, however, that it did not apply in this case. "By the statute's plain 
language, the 'applicable federal law or regulation' must provide for a 'more stringent limitation[l' 
than somet.hing else. It is therefore reasonable to interpret the language of' [a lny more stringent 
limitations' as referring back to the previous' suhsections; that is, pursuant to § 283.31 (3)( d)2, all 
WPDES permits, whenever applicable, must meet more stringent limitations than the state 
requirements provided in § 28331(3)(a)-(c), including those necessary to comply with any 
applicable federal law or regulation." 332 Wis. 2d 41, ~ 57. The court agreed with DNR's 
interpretation that this statutory provision applies in those situations where EPA has 
overpromulgated the state rules. It follows that it also applies to those situations where EPA has 
promulgated a new or revised more stringent limitation that is the type oflimitations in Wis. Stat. 
§ 283.31(3)(a)-(c), but where the state has not yet updated its regulation to include the limitation. 
Thus, Wis. Stat. § 283.31(3)(d)2. did not apply to require the federal standard to be incorporated 
in the state permit. The court correctly held that the only remedy for the situation in Andersen 
"rests with the EPA" under federal law. 332 Wis. 2d 41, ~~ 8, 65, 66. 

If you have any questions regarding the Department of Justice's response to the issues 
detailed in your October 14, 2011 letter, please contact Assistant Attorney General Thomas 
Dawson at (608) 266-8987. 

JBVH:TJD:drm 

Sincerely, 

~V)~~_ 
J.B. VAN HOLLEN 
Attorney General 





















































































































































STATE OF WISCONSIN DEPARTMENT OF NATURAL RESOURCES 

NOTICE OF FINAL DETERMINATION TO REISSUE 

A WISCONSIN POLLUTANT DISCHARGE ELIMINATION SYSTEM (WPDES) PERMIT No. WI-0049964-03-

0   

Permittee: Fish, Crystal and Mud Lake Rehabilitation Di, W12367 Padley Road, Lodi, WI, 53555 

Facility Where Discharge Occurs: Fish, Crystal and Mud Lake Rehabilitation District in the Roxbury Creek 

Watershed. 

Receiving Water And Location: SEQ, NWQ, Section 6, T9N-R7E at the Wisconsin River (Outfall 001) and NEQ, 

NEQ, Section 15, T9N-R7E at Roxbury Creek (Outfall 004) both in the Roxbury Creek Watershed, LW08 - Lower 

Wisconsin River Basin in Dane County 

 

Brief Facility Description: The Fish, Mud and Crystal Lake District has applied for reissuance of their existing 

WPDES that regulates the discharge of excess water from Fish Lake to the Lower Wisconsin River at a location in 

the Roxbury Creek Watershed (LW18) of the Lower Wisconsin River Basin. The application includes an additional 

discharge of excess water from Crystal Lake to Roxbury Creek via a pipeline to a level that will restore the nature of 

the lake and alleviate flooding.  Without the pumping, high waters have led to the flooding of septic systems, roads, 

and garages adding nutrients and pollutants to the lakes. The WI Dept. of Health Services believes that lowering the 

water levels would reduce health concerns related to drinking water, wastewater disposal, electric safety and 

problems with mold/bacteria growth. 

 

The discharge from Fish Lake pumps water at approximately 540 gpm into a wetwell and then through a 2.5 mile 

pipe to the outfall at the Wisconsin River, opposite Prairie Du Sac.  The Lake District is able to pump until the water 

level reaches the ordinary high water mark (OHWM) of 858.70 mean sea level.  The discharge from Fish Lake 

currently discharges October through June at highly variable pumping rates.  The proposed intake pump for the new 

discharge from Crystal Lake is sized for 1100 gpm.  The proposed intake structure consists of a collection area of 

two cells filled with stone which drain into a perforated 12 inch pipe.  At certain times of the year, there will be a 

fabric on top of the stone to provide a filter to meet total suspended solids (TSS) and phosphorus limits.  The pipe 

collects the lake water in a wet well and then is pumped through a forcemain and ultimately reaches Roxbury Creek.  

The District is only allowed to discharge October through April. Actual pumping rates are unknown at this time. 

Permit Drafter’s Name, Address and Phone: Brenda Howald, DNR, SCR Headquarters, 3911 Fish Hatchery Rd, 

Fitchburg, WI, 53711, (608) 275-3285 

Basin Engineer’s Name, Address, and Phone: Amy Schmidt, 3911 Fish Hatchery Road, Fitchburg, WI 53711, (608) 

275-3258 

Date Permit Signed/Issued: November 29, 2013 

Date of Effectiveness: December 1, 2013 

Date of Expiration: September 30, 2018 

Following the public notice period and public information hearing held October 21, 2013 at the West Point Town 

Hall, the Department has made a final determination to reissue the WPDES permit for the above-named permittee 

for this existing (Outfall 001) and new (Outfall 004) discharge.  The permit application information from the 

WPDES permit file, comments received on the proposed permit and applicable Wis. Adm. Codes were used as a 

basis for this final determination. 
 

The Department has the authority to issue, modify, suspend, or revoke WPDES permits and to establish effluent 

limitations and permit conditions under ch. 283, Stats. 

 

Following is a summary of significant comments and any significant changes which have been made in the terms 

and conditions set forth in the draft permit: 

 

Comments Received from the Applicant, Individuals or Groups and Any Permit Changes as Applicable 

Betsy Lawton from Midwest Environmental Advocates (MEA) submitted comments on behalf of the Friends of the 

Lower Wisconsin River (FLOW) by email and were received on October 22, 2013. 

 

MEA Comment #1 – Petitioners challenged the previous permit (WI-0049964-02), which resulted in a 2011 

Stipulation and revised permit which authorized discharge from Fish Lake to the Lower Wisconsin River.  The Lake 

District’s proposal to discharge Crystal Lake water to Roxbury Creek (Outfall 004) violates the 2011 Stipulation.   

The Stipulation states, “The Lake District agrees to withdraw its application for Chapter 30.12 permit IP-SC-2010-

11-04711 (Intake in Crystal Lake).  The Lake District agrees not proceed with construction of an intake in Crystal 

Lake and will instead explore pumping groundwater adjacent to that navigable water.”  Now it appears that the 

district has moved full-force ahead with a project that contradicts its prior agreements and commitments.  It is a 



costly project that won’t effectively reduce water levels in Crystal Lake. 

 

DNR Response #1 – The Department does not believe the proposal to discharge Crystal Lake water 

violates the 2011 Stipulation.  The Stipulation did not state that the Lake District would never pump 

and discharge Crystal Lake water.  It stated that the Lake District must first explore ground water 

pumping adjacent to Crystal Lake to lower water levels.  The District hired another consultant and 

did explore pumping groundwater adjacent to Crystal Lake. The District, with input from its 

engineering consultant, concluded that groundwater pumping was not an effective option for 

lowering the water level in Crystal Lake.  Furthermore, the existing permit contained a condition 

(section 1.2.4) which stated that pumping from Crystal Lake and discharge to the Wisconsin River or 

any tributaries of the Wisconsin River under the existing permit was prohibited, but if the District 

wanted to pursue this option, the permit would need to be modified (or reissued). This permit 

language was attached to the Stipulation.  The District explored ground water pumping, determined 

it would not be effective, and then submitted a second application for an intake in Crystal Lake as 

well as an application (reissuance application) for an additional discharge (outfall 004) from Crystal 

Lake. 

 

MEA Comment #2 – Chapter NR 207, Wisconsin’s Antidegradation procedures, do not comply with federal 

regulations regarding antidegradation nor the Clean Water Act. 

 

DNR Response #2:  The Department is aware of MEA’s concerns regarding Wisconsin’s 

antidegradation procedures.  
 

MEA Comment #3 - Draft eliminates 1.5 MGD flow rate max contained in prior permit for Outfall 001. 

 

DNR Response #3 – The pump that is currently being used at the Fish Lake intake has a capacity of 

1000 gpm; however, the daily max flow rate limit of 1.5 MGD will be included in the permit.  The 

flow rate parameter units will also be changed to MGD from the current gallons per day (gpd). 

 

MEA Comment #4 - Draft permit eliminates biweekly MSL water level reporting required in prior permit for Outfall 

001. 

 

DNR Response #4 – Water level reporting currently is required, including during times of no 

discharge, in the permit, see section 1.2.1.  No changes will be made based on this comment. 

 

MEA Comment #5 – (Outfall 001) The prior (existing) permit prohibited the discharge from Fish Lake during July, 

August, and September, except in emergency situations, however the Draft permit authorizes the discharge of BOD, 

TSS, and DO during July, August, and September, so long as weekly samples are collected, without the requisite 

antidegradation analysis for this new or increased discharge. 

 

DNR Response #5 – Allowing pumping during the months of July through September does not fit the 

definition of a new or increased discharge according to ss. NR 207.02(6).   It is not a new discharge to 

the Lower Wisconsin River because the prior (existing) permit allowed a discharge to occur during 

July, August and September if there was an emergency as was the case in July 2013.  No changes will 

be made to the permit based on this comment. 

 

MEA Comment #6 – Given the current and anticipated decline in water quality in Fish Lake, DNR must reassess the 

need for phosphorus limits prior to reauthorizing a discharge to the Lower Wisconsin River. 

 

DNR Response #6 – Phosphorus monitoring was required as part of the existing permit.  Of the 15 

samples taken between October 2011 and July 2013, only one result was above the level of detection 

(0.047 mg/L).  This data is considered representative of the current conditions of the lake and there is 

no reasonable potential to cause or contribute to an exceedance of water quality standards in the 

receiving water.  The phosphorus concentration in Fish Lake is actually lower than the background 

level in the Wisconsin River.  See page 3-4 of the Fish Lake WQBEL dated July 29, 2013.  No changes 

will be made to the permit based on this comment. 

 

MEA Comment #7 – (Outfall 004) DNR has failed to consider the impact of the new discharge on the Wisconsin 

River slough/side channel at the mouth of Roxbury Creek, "Second River".  According to information contained in 

the WQBEL memo and fact sheet, the WQBELs proposed in the Draft permit are calculated based on water quality 

data and water quality standards applicable to the main stem of the Wisconsin River.  DNR must consider the impact 

of the new Crystal Lake discharge on both the Lower Wisconsin River and Second River.  Data shows that   

Second River is a drainage lake greater than 5 acres for which the 40 ug/L phosphorus criterion applies. 

 



DNR Response #7 – The WQBEL dated August 9, 2013 calculated water quality based limits based 

on the immediate receiving stream, Roxbury Creek, not the main stem of the Wisconsin River 

because these limitations were more restrictive and will be protective of the downstream Wisconsin 

River as well as Second River.  Based on the data currently available for Second River (WBIC 

1259800), this waterbody is believed to be an impounded flowing water as defined in s. NR 

102.06(4)(c), Wis. Adm. Code. Second River does not meet the definition of a reservoir as the mean 

water residence time for this waterbody is less than 14 days. Additionally, Second River is 

hydrologically connected to the Wisconsin River in such a way that the waterbody displays more 

characteristics of a river than a lake. Therefore, WDNR finds Second River to be an impounded 

flowing water. Pursuant to s. NR 102.06(4)(c), Wis. Adm. Code, the applicable criteria for Second 

River is 100 ug/L because the predominant water flowing into Second River is the Wisconsin River.  

 

WDNR acknowledges that the Wisconsin River, which is a downstream water, is classified as an 

exceptional resource water. However, the direct receiving water, Roxbury Creek, and the immediate 

downstream water, Second River, are not exceptional resource waters. Because Second River is 

clearly attaining its applicable phosphorus criteria, the proposed limitations are believed to be 

sufficiently protective of the immediate downstream water quality in Second River and of water 

quality in the Wisconsin River.  No changes will be made to the permit based on this comment. 

 

MEA Comment #8 - The Draft permit limits fail to meet state and federal antidegradation requirements for Outfall 

004.  The WQBEL memo indicates that BOD, TSS, and phosphorus antidegradation limits are equal to full 

assimilative capacity.  Yet, the WQBEL memo includes no assessment of how these limits meet the requirements of 

NR 207 and Wis Stat 283.13(5). 

 

DNR Response #8 – After reevaluating the BOD limitations, the DNR has determined that the BOD 

limits should be included equal to one-third the assimilative capacity of the receiving stream to 

account for antidegradation.  The BOD concentration limits are therefore 2 mg/L during the summer 

(May through September) and 3 mg/L during the winter (October through April).  Due to the low 

limitations, the Department does not believe that the District will be able to meet the 2 mg/L limit 

during the summer months (data from 2010 ranged from 3.5-5.1 mg/L); therefore the District is 

prohibited from discharging during the summer months. These changes have been made to the 

permit. 

 

Total suspended solids (TSS) does not have water quality criteria and the limit is based on best 

professional judgment as stated in the WQBEL dated August 9, 2013.  The Department believes that 

the limit of 10 mg/L for TSS is protective of the narrative water quality standards in s. NR 102.04. 

 

MEA Comment #9 – The Draft permit contains WQBELs equal to the phosphorous criteria applicable to Roxbury 

Creek despite the lack of any available assimilative capacity in violation of NR 207 and without any indication 

whether those limits meet antidegradation requirements for Second River, or are equal to or greater than background 

levels in the downstream ERW. 

 

DNR Response #9 – Data provided to the Department on the application included 12 phosphorus 

sample results ranging from March through October.  Excluding the months the District is not 

allowed to pump (May through September) due to the low BOD limitations, the average is extremely 

low and less than one-third of the calculated limit (see pages 6-7 of the Crystal Lake WQBEL).  As 

for Roxbury Creek, the phosphorus limit is equal to the applicable criterion which is below 

background levels in Roxbury Creek.  The added discharge does not reduce assimilative capacity in 

Roxbury Creek, it may add assimilative capacity with the added flow that has phosphorus 

concentrations below background.  The background data in the Wisconsin River is 0.099 mg/L and 

the phosphorus limit of 0.075 mg/L is protective of that background concentration.  This limitation is 

also below the criterion (100 ug/L) for the Wisconsin River and Second River.   See the DNR 

comment #7 and #13.  No changes to the permit will be made based on this comment. 

 

The comment also incorrectly stated that the effluent limitation must be equal to or less than the 

background levels of Second River – an ERW.  Second River is not an ERW under applicable 

administrative codes. 

 

MEA Comment #10 – The DNR has failed to assess the necessity or utility of this discharge, including any 

alternatives that would eliminate or reduce the water quality impacts resulting from this new discharge of Crystal 

Lake surface water.  

 

DNR Response #10 – As discussed in the Environment Analysis, there are several alternatives that 

the District could consider.   However, the Department does not have the authority to require  that 



every possible alternative be explored or implemented.    The Department also lacks authority to 

require a treatment technology or installation of best management practices on private property.   

The District followed the conditions from the 2011 stipulation as stated in DNR response #1 and 

explored the alternative of ground water pumping. Also, it should be noted that historically, the 

District has explored numerous options for pumping water from the Mud, Fish and Crystal Lakes.  

Some of these options have included pumping to a seepage pond, pumping to a quarry, pumping to a 

wetland, flood proofing/moving threatened structures.  These options were discussed within the 

environmental analysis and no further discussion is needed here. 

 

The Department recognizes that there isn’t certainty regarding whether the pumping will effectively 

reduce water levels, however, pumping may be effective in reducing water levels in Crystal Lake 

which will have the social and economic benefit of diminishing impacts from future flood events. 

 

MEA Comment #11 – The Total Phosphorus WQBELs in the Draft permit fail to ensure the attainment of water 

quality standards in Roxbury Creek, Second River, and the Lower Wisconsin River.  As highlighted in the Draft 

permit documents, phosphorus levels in Roxbury Creek already exceed applicable water quality standards and 

Roxbury Creek lacks any capacity to assimilate additional phosphorus discharged via the Crystal Lake surface water 

pumping system. 

 

DNR Response #11 – According to ss. NR 217.13(7), if the calculated limit equals less than the 

phosphorus criterion for a water body, the effluent limit shall be set to criteria.  Roxbury Creek’s 

background concentration is above the water quality criteria (0.075 mg/L); however, is not listed on 

the 303(d) impaired waters list so is not a phosphorus impaired water.  Also, see DNR Response #10 

and #13.  No change to the permit will be made based on this comment. 

 

MEA Comment #12 – Phosphorus data included in the Crystal Lake WPDES permit application, and relied on by 

DNR in development of the draft limits, does not appear consistent with current and historic water quality data and 

the widely acknowledged hypereutrophpic status of Crystal Lake.  The Crystal Lake WPDES permit application 

reports phosphorus concentration in Crystal Lake below 0.05 mg/L in June and July, however, samples reported on 

DNR’s SWIMS database indicate phosphorus concentrations in Crystal Lake during those months as 0.122 mg/L 

and 0.117 mg/L respectively.  These monitoring data indicate that absent significant treatment of pumped water; the 

District is not likely to meet the 0.075 mg/L phosphorus limits.  Yet, the permit does not require the District to shut 

off the pump if limits are exceeded. 

 

DNR Response #12 – The data listed above for June and July (0.122 and 0.117 mg/L) was sampled 

during 2010 at the SWIMS station #10031439 on the west shore of Crystal Lake; however, this is not 

the correct location of the intake pump.  The correct pump location is at the SWIMS station 

#10038189 which is on the south shore of Crystal Lake.  Since there are no phosphorus samples taken 

at this SWIMS station, the results reported on the application were accepted as representative of the 

water quality at the point of intake.  Also, the pump is no longer allowed to discharge during the 

summer months (see DNR response #8) and therefore the summer data is no longer applicable.  

Language has been added to the permit to prohibit pumping if the phosphorus limit is exceeded (see 

DNR response #18).  No further changes will be made to the permit based on this comment.  

 

MEA Comment #13 – The Draft Permit requires compliance with 1.2 lbs/day phosphorus limits, based on 

anticipated maximum flow of the Crystal Lake pump – 1.872 MGD.  If the effluent flow diminishes, the District 

could meet permit limits, but significantly impair the receiving waters. 

 

DNR Response #13 – The proposed pump capacity, according to the Chapter 30 permit (IP-SC-2013-

00228) is 1100 gpm.  Since the District is only allowed to pump during the winter months (October 

through April) the annual average flow is 0.92 MGD.  Using this flow and the 6-month average 

concentration limit (0.075 mg/L), the new mass limit is 0.56 lbs/day.  The permit will be changed to 

reflect the new phosphorus limitation. 

 

MEA Comment #14 – The documents supporting the Draft permit lack any assessment of water quality impacts on 

Roxbury Creek in other than absolute low in-stream flows. 

 

DNR Response #14 – Water quality based effluent limits were calculated using the procedures 

documented in ch. NR 106 and s. NR 217.13.  No changes to the permit will be made based on this 

comment. 

 

MEA Comment #15 – Compliance with monthly phosphorus average limits authorizes discharges at levels well in 

excess of background levels and water quality standards in the receiving waters.  However, compliance with limits 

DNR relies on for its determination of no impacts to receiving water (0.075 mg/L) will not be assess until 6 months’ 



worth of phosphorus discharge data has been reported.  The draft permit authorizes a discharge of phosphorus at 

levels in excess of background concentrations in Roxbury Creek and Wisconsin River for 2/3 of the summer. 

 

DNR Response #15 – Phosphorus limitations are expressed according to ss. NR 217.14(2).  As stated 

above in previous responses, the final permit prohibits pumping and discharge during the summer 

months.  No additional changes will be made to the permit based on this comment. 

 

MEA Comment #16 – The DNR and District have failed to provide any evidence that the Crystal Lake pump design 

will eliminate/reduce concentration of phosphorus in pumped water as necessary to meet the effluent limits in the 

Draft permit. 

 

DNR Response #16 – Phosphorus results from Crystal Lake provided by the District and 

summarized in DNR response #9 and the WQBEL dated August 9, 2013 do not demonstrate the need 

to reduce concentrations of the phosphorus in the discharge to meet effluent limitations.  No changes 

to the permit will be made in response to this comment. 

 

MEA Comment #17 – The Draft permit fails to require monitoring for algae and water quality impacts from 

sedimentation, etc. in Roxbury Creek, Second River, or the Wisconsin River. 

 

DNR Response #17 – Section 1.2.2.9 states that pumping must cease if algal growth is determined to 

be discovered in the immediate vicinity of the outfall.  Further observations will be addressed within 

the Pumping Operational Manual required as part of the permit.   The Department lacks authority 

to require that the permittee conduct ambient monitoring of downstream waters. No changes will be 

made to the permit based on this comment. 

 

MEA Comment #18 – (Outfall 004) The Draft permit fails to require the District to cease pumping if permit limits 

are exceeded, a very likely scenario without a filter in most months. 

 

DNR Response #18 – Language exists in the permit to cease pumping if the BOD or TSS exceeds or 

equals the limitations (sections 1.2.2.3 & 1.2.2.4).  Similar language also exists for outfall 001 (sections 

1.2.1.3 and 1.2.1.4).  This language will be updated to reflect the changes to limitations stated above 

(DNR comment #8) and language will be added to cease pumping if phosphorus exceeds limitations 

(new section 1.2.2.5). 

 

MEA Comment #19 – Given the highly variable nature of the Crystal Lake Discharge, monthly phosphorus 

monitoring is insufficient. 

 

DNR Response #19 – Discharge is prohibited during the summer months (see DNR response #8) 

which are when the phosphorus results tend to be highly variable.  Based on data supplied by the 

District, winter phosphorus levels are in the low range.  Due to the nature of the discharge, the 

Department believes monthly monitoring of phosphorus during the winter months is appropriate.  

No changes to the permit will be made based on this comment. 

 

MEA Comment #20 – The District’s application for this Draft permit contains TSS data for Crystal Lake that may 

not accurately reflect actual TSS in Crystal Lake during summer months.  The District likely cannot meet the 

proposed TSS limits absent TSS removal technology, and the permit related documents lack any assessment related 

to whether filter can remove TSS to levels necessary to meet WPDES limits.  DNR must clarify where sampling for 

the Crystal Lake surface water discharge will occur and whether such sampling will consider the addition of 

pollutants caused by erosion. 

 

DNR Response #20 – As per DNR response #8, the District is no longer allowed to pump during the 

summer months. It is expected that the District will be able to meet TSS concentrations during the 

winter months without filter technology based on data submitted to the Department.  Permit section 

1.2.2.8 has been included to state the point of sampling is at the outfall prior to mixing with the 

drainage ditch.   

 

MEA Comment #21 – Temperature limits to protect downstream waters must be assessed and included in the Draft 

permit.  If, after data is collected, there is no reasonable potential to violate those standards, the limits can be 

removed from the permit. 

 

DNR Response #21 – Temperature limitations as stated in the WQBEL were added in the permit 

(section 1.2.2.11), effective immediately. 

 

MEA Comment #22 – Low DO and high ammonia are likely to occur in the summer at the point of the surface water 



intake in Crystal Lake – 5 feet below the surface of the water.  DNR must consider the increase impact of these 

pollutants on receiving waters. 

 

DNR Response #22 – As stated above (DNR response #8), the District is no longer allowed to 

pumping during the summer months (May through September) due to the low BOD limitations.  It is 

not anticipated that low DO or high ammonia will occur during the winter months. For reference, 

the data provided on the application to the Department for ammonia average at 0.054 mg/L which is 

less than one-third of the calculated limits.  Therefore, there was no reasonable potential for 

exceeding ammonia limitations.  No changes will be made to the permit based on this comment. 

 

MEA Comment #23 – Eurasian milfoil could be transferred from Crystal Lake to areas of the Wisconsin River with 

relatively little milfoil. 

 

DNR Response #23 – Eurasian milfoil is already present within the Second River and portions of the 

Wisconsin River and transferring milfoil from Crystal Lake would not be introducing a new invasive 

species to the Wisconsin River and surrounding areas.  To prevent spreading of new invasive species, 

section 1.2.2.9 within the permit prohibits pumping if a new species is discovered in Crystal Lake.  

No changes will be made to the permit based on this comment. 

 

During the public comment period, emails in support of the WPDES permit allowing pumping from Crystal Lake 

were received from the following people between October 21, 2013 and October 28, 2013: Thomas and Paula 

Larrabee, Larry and Sharon Bibow, John and Joann Jeffers, Eric and Lori Mathey, Richard Brummett, Rodney 

Engelkes, Robert Smith, Dave Van Ert, Jeff Hellenbrand, Russel Rufer, David Stowell, Mike Levi, Jane and Joe 

Kuehn, Bill and Janet Evans, Stephanie, Mike and Donna Spencer, Chris Strabel, J. Waltz, Mike Eckstein, Mark 

Green, Dick and Nancy Smith, Mary Varner, Tony and Stephanie Meinking, Robert and Carol Miner, Beth Hellwig 

and Family, Cindy Jimenez, Gary Campbell, Benjamin Eiden, Phil Gerg, Bud Styer, Carole Victorson, Rafael 

Curutchet, Ken Werner, and Donna Ackerman. 

 

Ray and Ruth Kruchten submitted comments by email and were received on October 25, 2013.  These comments 

were in opposition with the project but the comments did not specifically pertain to the WPDES permit or the EA.  

These comments were noted but are not addressed as part of this notice of final determination. 

 

Dave Padley from the Lake District presented comments at the public informational hearing on October 21, 2013. 

 

Padley Comment #1 – The District would like to remove the requirement to cease pumping from Fish Lake during 

July through September. 

 

DNR Response #1 – This request has already been incorporated into the WPDES permit for outfall 

001.  No additional changes will be made to the permit based on this comment. 

 

Padley Comment #2 – The District would like a reduction in the monitoring requirements (for Outfall 001) proposed 

for July, August and September from weekly to once every two weeks.  Pumping in July 2013 did not result in a 

result higher than 5 mg/L and additional sampling does not appear necessary. 

 

DNR Response #2 – The summer months (July, August, and September) are known to have very 

variable TSS results.  In order to insure compliance with the limits, the Department has included 

weekly monitoring during those months.  No changes to the permit will be made in response to this 

comment. 

 

Additional comments were made by Dave Padley in support of the WPDES permit.  However, these comments were 

more of a narrative nature and not specific WPDES permit or EA comments.  These comments were noted but are 

not addressed as part of this notice of final determination. 

 

Kevin Kessler from Columbia County Board presented comments at the public informational hearing on October 21, 

2013. 

 

Kessler Comment #1 – Due to the nature of this discharge, since it is just pumping lake water and not a municipal or 

industrial discharge, the Department should simplify the permit.  Fecal coliform monitoring should be removed for 

both Outfall 001 and Outfall 004 and the frequency of monitoring should be reduced from weekly.  The department 

should be considering how to save the Lake District money instead of over regulating this type of discharge. 

 

DNR Response #1 – Fecal coliform is a parameter monitored for recreational use as per NR 210.  As 

for reduced monitoring, see Padley DNR response #2 above.  No changes are being made to the 

permit based on this comment. 



 

Kessler Comment #2 – The phrase “causes algal growth” should be clarified. It is a subjective definition, obviously 

there are algae in the discharge, Roxbury Creek, and some algae might be favorable to species.  It should be more 

along the lines of problematic algal growth. 

 

DNR Response #2 – Sections 1.2.1.8 & 1.2.2.8 has been edited to reflect a more descriptive definition 

of algal growth. 

 

Kessler Comment #3 – The language part of section 1.2.1.3, 1.2.1.4, 1.2.2.3, 1.2.2.4, 1.2.2.5 & 1.2.2.6 regarding 

pumping to cease if BOD, TSS, and/or exceed limit within 12 hours, should not be considered a violation due to the 

communication and responsibility between District members. 

 

DNR Response #3 – The 12 hour language is from the 2011 stipulation.  The Department felt it is 

necessary to include the 12 hour time frame for the new discharge as well.  To anticipate this permit 

condition, the District should develop, as part of the Pumping Operation Manual, a communication 

plan to insure that the 12 hour time frame can be met. No changes to the permit will be made based 

on this permit comment. 

 

Additional comments were made by Kevin Kessler in support of the WPDES permit.  However, these comments 

were more of a narrative nature and not specific WPDES permit or EA comments.  These comments were noted but 

are not addressed as part of this notice of final determination. 

 

During the public information hearing, the following people spoke in approval of the WPDES permit: Mike 

Spencer, Brent Varner, Chris Garber, and Patty Bennett.  No specific comments pertaining to the WPDES permit or 

EA were given.  Their comments were noted but not addressed as part of this notice of final determination. 

 

During the public information hearing, the following people spoke in opposition of the WPDES permit: Ray 

Kruchten and Ron Grasshuff.  No specific comments pertaining to the WPDES permit or EA were given.  Their 

comments were noted but not addressed as part of this notice of final determination. 

 

Received at the public hearing was a petition in support of the approval of the WPDES permit with 330 signatures. 

 

Comments Received from EPA or Other Government Agencies and Any Permit Changes as Applicable 

 

No comments received from EPA or other government agencies. 

 

As provided by s. 283.63, Stats., and ch. 203, Wis. Adm. Code, persons desiring further adjudicative review of this 

final determination may request a public adjudicatory hearing.  A request shall be made by filing a verified petition 

for review with the Secretary of the Department of Natural Resources within 60 days of the date the permit was 

signed (see permit signature date above).  Further information regarding the conduct and nature of public 

adjudicatory hearings may be obtained by contacting the Department of Natural Resources, Bureau of Watershed 

Management, WPDES Permits, Box 7921, Madison, Wisconsin 53707 and by review of ch. NR 203, Wis. Adm. 

Code, s. 283.63 Stats., and applicable code law. 

Information on file for this permit action may be inspected and copied at either the above named permit drafter’s 

address or the above named basin engineer’s address, Monday through Friday (except holidays), between 9:00 a.m. 

and 3:30 p.m.  Information on this permit action may also be obtained by calling the permit drafter at (608) 275-

3285 or by writing to the Department.  Reasonable costs (usually 20 cents per page) will be charged for copies of 

information in the file other than the public notice and fact sheet.  Pursuant to the Americans with Disabilities Act, 

reasonable accommodation, including the provision of informational material in an alternative format, will be made 

to qualified individuals upon request. 

 















































































STATE OF WISCONSIN 
COURT OF APPEALS 

DISTRICT IV 
 
 
MIDWEST ENVIRONMENTAL DEFENSE  
CENTER, INC., 

Petitioner-Respondent, 
 
v.       APPEAL NO. 2013AP002746 
 
WISCONSIN DEPARTMENT 
OF NATURAL RESOURCES, 

Respondent-Co-Appellant, 
 
FOREMOST FARMS, LLC, 
 Intervenor-Appellant. 
 
 

On Appeal from the Dane County Circuit Court 
The Honorable Frank D. Remington, Presiding 

Circuit Court Case No. 12-CV-3352 
 
 

BRIEF OF PETITIONER-RESPONDENT MIDWEST ENVIRONMENTAL 
DEFENSE CENTER, INC. 

________________________________________________________________________ 
 

 
Submitted by: 
 
MIDWEST ENVIRONMENTAL ADVOCATES, INC 
 
Elizabeth R. Lawton 
State Bar No. 1050374 
James E. Parra  
State Bar No. 1091742 
612 West Main St. Suite 302 
Madison, WI 53703 
(608) 251-5047 
 
Attorneys for Petitioner-Respondent 

RECEIVED
04-28-2014
CLERK OF COURT OF APPEALS
OF WISCONSIN



TABLE OF CONTENTS 
 
ISSUES PRESENTED .............................................................................. 1 
 
STATEMENT ON ORAL ARGUMENT AND 
PUBLICATION ........................................................................................... 2 
 
STATEMENT OF THE CASE .............................................................. 3 
 
I. LEGAL BACKGROUND ......................................................... 3 
 
II. STATEMENT OF FACTS ........................................................ 6 
 

A. Foremost WPDES Permit ............................................................. 7 
 
ARGUMENT .............................................................................................. 10 
 
I. STATE STATUTES AND DNR’S REGULATIONS DO 
NOT PROVIDE DISCRETION TO FORGO LIMITS 
NECESSARY TO PROTECT DOWNSTREAM WATERS... 10 
 

A. The Standard of Review is De Novo and No Deference is 
Due to DNR’s Interpretations. .................................................. 12 

 
B. DNR’s WPDES Permitting Authority and Regulations 

Must Be Construed in Harmony with and in Context of 
Closely Related Statutes and Regulations. ............................ 14 

 
C. State Law Requires DNR to Calculate and Impose 

Phosphorus WQBELs to Protect Downstream Waters 
Where a Discharge Has the Potential to Contribute to a 
Violation of Water Quality Standards in Downstream 
Waters. ............................................................................................. 15 

 
i. Wis. Admin. Code Ch.NR 217 Does Not Establish 

Procedures for Determining What Water Quality 
Standards are Applicable for Permitting Purposes. ......... 17 

 
ii. DNR has No Discretion Under Wis. Admin. Code Ch. 

NR 217 to Issue a WPDES Permit Without Limits 
Necessary to Protect Downstream Waters. ........................ 19 

 

i 
 



iii. DNR Exceeded the Scope of Its Statutory Authority 
When it Failed to Impose Phosphorus WQBELs to 
Protect Downstream Waters. .................................................. 23 

 
iv. EPA Has Not Approved the Foremost Farms WPDES 

Permit, and EPA’s Interpretation of NR 217 is Relevant 
to This Court’s Review. ........................................................... 25 

 
v. Ongoing Studies of Water Quality on the Wisconsin 

River Do Not Nullify DNR’s Obligation to Impose 
Necessary Limits to Protect Downstream Waters. ........... 27 

 
II. DNR’S ISSUANCE OF THE FOREMOST PERMIT IS 
A FINAL AGENCY DECISION FOR PURPOSES OF 
JUDICIAL REVIEW .............................................................................. 30 
 

A. The Standard of Review is De Novo ....................................... 32 
 

B. Wis. Stat. § 227.52 Provides for Review of Final Orders of 
Administrative Agencies ............................................................. 32 

 
C. DNR’s Issuance of the Foremost Permit Is a Final Agency 

Order for Purposes of Judicial Review. .................................. 33 
 
III. MEDC PROPERLY SOUGHT REVIEW OF THE 
DNR’S DECISION TO ISSUE THE FOREMOST FARM’S 
PERMIT UNDER § 227.52 ................................................................... 38 
 

A. The Standard of Review is De Novo ....................................... 40 
 

B. Wisconsin Stat. § 283.63 Neither Precludes Judicial 
Review Nor Establishes a Mandatory Prerequisite to 
Judicial Review. ............................................................................ 40 

 
C. Interpreting § 283.63 as a Mandatory Prerequisite to 

Judicial Review Would Defeat the Manifest Purpose of 
Chapter 283. ................................................................................... 43 

 
D. The Sewerage Commission Court Did Not Find That Wis. 

Stat. § 283.63 is a Mandatory Prerequisite to § 227.52 
Review. ............................................................................................ 45 

 
E. The Circumstances of This Case Do Not Give Rise to the 

Doctrine of Exhaustion. .............................................................. 49 
 

ii 
 



F. The Doctrine of Exhaustion Does Not Apply Where the 
Administrative Remedy is Inadequate or Where There Are 
Good Reasons to Make an Exception. .................................... 51 

 
CONCLUSION .......................................................................................... 57 

 

 

iii 
 



TABLE OF AUTHORITIES 
 

CASES 
American Textile Manufacturers Institute v. Donovan, 452 

U.S. 490, 539 (1981) ......................................................... 30 
 
Andersen v. DNR, 2011 WI 19, 332 Wis. 2d 41, 796 N.W.2d 

1 .................................................................................. passim 
 
Badger Paper Mills Inc. V. DNR, 154 Wis. 2d 435, 452 

N.W.2d 797 (Ct. App. 1990), ............................................ 50 
 
City of Wauwatosa v. Milwaukee County, 22 Wis. 2d 184, 

125 N.W.2d 386 (1963) ..................................................... 21 
 
County of Sauk v. Trager, 118 Wis. 2d 204, 346 N.W.2d 756 

(1984) ..................................................................... 51, 52, 56 
 
DaimlerChrysler v. Labor and Indus. Review Comm’n, 2007 

WI 15, 299 Wis. 2d 1, 727 N.W.2d 311 ................ 12, 14, 24 
 
Fazio v. Dep’t of Employee Trust Funds, 2002 WI App 127, 

255 Wis. 2d 801, 645 N.W.2d 618 .................................... 40 
 
Friends of the Earth v. PSC, 78 Wis. 2d 388, 254 N.W.2d 299 

(1977) ................................................................................. 33 
 
Heritage Farms Inc. v. Markel Ins. Co., 2012 WI 26, 339 

Wis. 2d 125, 810 N.W.2d 465 ........................................... 22 
 
Jackson County Iron Co. v Musolf, 134 Wis. 2d 95, 396 

N.W.2d 323 (1986) ............................................................ 50 
 
Metro. Builders Ass'n of Greater Milwaukee v. Vill. of 

Germantown, 2005 WI App 103, 282 Wis. 2d 458, 698 
N.W.2d 301 ........................................................................ 53 

 
Metz v Veterinary Examining Bd., 2007 WI App 220, 305 

Wis. 2d 788, 741 N.W.2d 244 ............................... 40, 50, 54 
 
Morris v. Employee Trust Funds Bd. of State of Wis., 203 

Wis. 2d 172, 554 N.W.2d 205 (Ct. App. 1996) ................. 13 

iv 
 



Niagara of Wisconsin Paper Corp. v. DNR, 84 Wis. 2d 32, 
268 N.W.2d 153 (1978) ..................................................... 17 

 
Nodell Inv. Corp. v. Glendale, 78 Wis. 2d 416, 254 N.W.2d 

310 (1977). ............................................................. 49, 50, 52 
 
Orion Flight Services, Inc. v. Basler Flight Service, 2006 WI 

51, 290 Wis. 2d 421, 714 N.W.2d 130 ........................ 14, 15 
 
Outagamie County v. Town of Greenville, 2000 WI App 65, 

233 Wis. 2d 566, 608 N.W.2d 414 .................................... 42 
 
Pasch v. DOR, 58 Wis. 2d 346, 206 N.W.2d 157, 160-61 

(1973) ........................................................................... 32, 33 
 
Perkins v. Peacock, 263 Wis. 644, 58 N.W.2d 536 (1953) .. 52 
 
Rock-Koshkonong v. DNR, 2013 WI 74, 350 Wis. 2d 45, 833 

N.W.2d 800 ........................................................................ 14 
 
Save the Bay, Inc. v. Adm'r of Envtl. Prot. Agency, 556 F.2d 

1282 (5th Cir. 1977) .......................................................... 25 
 
Sewerage Commission v. DNR, 102 Wis. 2d 613, 307 N.W.2d 

189 (1981) ................................................................... passim 
 
Sierra Club v. Dairyland Power Co-op., No. 10-CV-303-

BBC, 2010 WL 4294622 (W.D. Wis. Oct. 22, 2010) ....... 33 
 
Sierra Club v. DNR, 2007 WI App 181, 304 Wis. 2d 614, 736 

N.W. 2d 918 ....................................................................... 32 
 
St. Croix Valley Home Builders Ass’n v. Township of Oak 

Grove, 2010 WI App 96, 327 Wis. 2d 510, 787 N.W.2d 
454 ..................................................................................... 50 

 
Stacy v. Ashland County Dep't of Pub. Welfare, 39 Wis. 2d 

595, 159 N.W.2d 630 (1968) ............................................. 41 
 
State ex rel. First Nat’l Bank v. M & I Peoples Bank, 82 

Wis.2d 529, 263 N.W.2d 196 (1978) ................................ 51 
 
Wisconsin Dep't of Revenue v. River City Refuse Removal, 

Inc., 2007 WI 27, 299 Wis. 2d 561, 729 N.W.2d 396 ....... 13 

v 
 



STATE STATUTES 
 
Wis. Stat. § 86.18(4) .............................................................. 41 
Wis. Stat. § 88.44(4) .............................................................. 41 
Wis. Stat. § 196.85(8) ............................................................ 42 
Wis. Stat. § 227.40 .......................................................... 45, 46 
Wis. Stat. § 227.40(1) ................................................ 46, 47, 48 
Wis. Stat. § 227.40(2)(e) ........................................... 45, 46, 48 
Wis. Stat. § 227.52…….………………………………passim 
Wis. Stat. § 281.15(1) ........................................................ 4, 17 
Wis. Stat. § 283.001(1) .......................................................... 23 
Wis. Stat. § 283.001(2) ................................................ 4, 24, 43 
Wis. Stat. § 283.01(11). ......................................................... 52 
Wis. Stat. § 283.01(15) .......................................................... 36 
Wis. Stat. § 283.13(5) ............................................ 4, 11, 15, 17 
Wis. Stat. § 283.15 ................................................................ 19 
Wis. Stat. § 283.31(3) ............................................ 4, 11, 15, 17 
Wis. Stat. § 283.53 ................................................................ 35 
Wis. Stat. § 283.63…….………………………………passim 

STATE REGULATIONS 
 
Wis. Admin. Code § NR 102.06 ........................... 6, 16, 18, 19 
Wis. Admin. Code § NR 102.06(3)-(4) ................................... 6 
Wis. Admin. Code § NR 102.06(3)(a)44 ................................ 7 
Wis. Admin. Code § NR 102.06(4)(a) .................................... 7 
Wis. Admin. Code § NR 102.06(7) ....................................... 19 
Wis. Admin. Code § NR 212.04(21) ....................................... 7 
Wis. Admin. Code § NR 217.12 .................................... passim 
Wis. Admin. Code § NR 217.12(1) ........................... 11, 16, 18 
Wis. Admin. Code § NR 217.13 .................................... passim 
Wis. Admin. Code § NR 217.13(1)(b) ...................... 16, 18, 22 
Wis. Admin. Code § NR 217.15 .................................... passim 
Wis. Admin. Code § NR 217.15(1) ........................... 11, 16, 18 
Wis. Admin. Code § NR 217.15(1)(b) .................................. 16 
Wis. Admin. Code § NR 217.16 ..................................... 27, 29 
Wis. Admin. Code § NR 217.17 ........................................... 37 

 

 

 

vi 
 



OTHER AUTHORITIES 
33 U.S.C. § 1251(a) ................................................................. 3 
33 U.S.C. § 1311(a) ................................................................. 3 
33 U.S.C. § 1311(b)(1)(C)..................................................... 15 
33 U.S.C. § 1342(a) ............................................................. 3, 4 
33 U.S.C. § 1342(b)................................................................. 4 
33 U.S.C. § 1342(d)(2) ............................................................ 4 
40 C.F.R. §122.44(d)(1)(i) .................................................... 15 
40 C.F.R. § 122.44(d)(1)(iii) ................................................. 15 
40 C.F.R. § 122.47 ................................................................ 28 
40 C.F.R. § 123.23 ................................................................ 44 
40 C.F.R. § 131.21(c) ............................................................ 18 
40 C.F.R. §§ 123.62-.63 .......................................................... 4 
 
 

vii 
 



ISSUES PRESENTED 
 

1. Whether Wis. Stat. § 283.63 and Wis. Admin. Code 

Ch. NR 217, Subchapter III provide DNR discretion to 

issue a WPDES permit without phosphorus limits 

necessary to ensure that the discharge will not 

contribute to a violation of water quality standards in 

downstream waters? 

Answered by the Circuit Court: No. 

2. Whether DNR’s decision to issue a Wisconsin Pollutant 

Discharge Elimination System permit without limits 

necessary to protect downstream waters is a final agency 

action for purposes of judicial review pursuant to Wis. 

Stat. §§ 227.52-.58. 

Answered by the Circuit Court:  Yes. 

3. Whether MEDC, as an individual person, may challenge 

DNR’s decision to issue a WPDES permit pursuant to 

Wis. Stat. §§ 227.52-.58. 

Answered by the Circuit Court: Yes. 
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STATEMENT ON ORAL ARGUMENT AND 
PUBLICATION 

 
Petitioner-Respondent Midwest Environmental 

Defense Center (“MEDC”) believes that the issues and 

theories of law relevant to this appeal have been fully 

presented in the briefs. However, MEDC would be pleased to 

appear before this Court for an oral argument if it will assist 

the Court.  

Currently there are no published Wisconsin court 

opinions interpreting Wis. Admin. Code Ch. NR 217, 

Subchapter III. Similarly, there are no published opinions 

discussing an individual’s right to seek judicial review of the 

DNR’s decision to issue a WPDES permit pursuant to Wis. 

Stat. § 227.52. MEDC requests publication of the Court’s 

decision because publication will advance the public interest 

by 1) clarifying that DNR has an obligation to protect the 

water quality of downstream waters when authorizing the 

discharge of phosphorus pollution pursuant to a WPDES 

permit, 2) clarifying that DNR’s decision to issue a WPDES 

permit is a final agency order subject to judicial review under 

Wis. Stat. § 227.52, and 3) clarifying whether there are 

procedural hurdles not present in the Wisconsin statutes that 
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individual petitioners must satisfy prior to seeking judicial 

review of DNR’s decision to issue a WPDES permit.     

STATEMENT OF THE CASE 
 

In this case the Department of Natural Resources 

(“DNR”) and Foremost Farms (“Foremost”) seek appellate 

review of the Circuit Court’s decision that, as a matter of state 

law, DNR must require compliance with phosphorus water 

quality-based effluent limits (“WQBELs”) necessary to protect 

downstream waters  (R.59:21, A-App.98).  Additionally, 

Foremost seeks review of the Circuit Court’s decisions that 

pursuant to Wis. Stat. §§ 227.52-.58: 1) DNR’s decision to 

issue the Foremost permit without considering the need for, or 

imposing, limits necessary to protect downstream waters was a 

final decision for purposes of judicial review and 2) MEDC did 

not fail to exhaust mandatory administrative remedies.  

I. LEGAL BACKGROUND 
 

The Clean Water Act (“CWA”) prohibits the discharge 

of pollutants to waters of the United States without a National 

Pollutant Discharge Elimination System (“NPDES”) permit. 33 

U.S.C. §§ 1251(a),1311(a), 1342(a).  The United States 

Environmental Protection Agency (“EPA”) has primary 
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authority to administer the NPDES program, though EPA may 

delegate administration of the program to a state having the 

authority to administer the program consistent with the Act. 33 

U.S.C. § 1342(b).   

EPA has authorized DNR to administer the NPDES 

permit program in Wisconsin. See Wis. Stat. § 283.001(2). 

DNR is authorized to issue a Wisconsin Pollutant Discharge 

Elimination System (“WPDES”) permit only upon condition 

that the permitted discharge will comply with all applicable 

requirements, including compliance with water quality 

standards. Wis. Stat. §§ 283.13(5), 283.31(3); see also 33 

U.S.C. § 1342(a)(1).  These water quality standards establish 

both the designated uses of the waters–such as recreational 

uses–and the level of pollutants that ensure the use will be met, 

referred to as water quality criteria. Wis. Stat. § 281.15(1).  

WQBELs are the permit limits that ensure a discharge of 

pollutants will not contribute to a violation of applicable water 

quality standards.  Wis. Stat. § 283.13(5). 

EPA retains limited oversight of delegated programs: it 

must approve or disapprove state program revisions, it may 

object to state issued permits, or it may withdraw delegation of 

the program. 33 U.S.C. § 1342(d)(2); 40 C.F.R. §§ 123.62-.63.  
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According to the Wisconsin Attorney General, “the whole point 

of Wis. Stat. ch. 283 and Wisconsin’s WPDES program is to 

allow the State to administer a program that would not invite 

such federal intervention.”  (R.20:19, A-App.76.) 

The Wisconsin Supreme Court recently considered the 

interaction between federal NPDES requirements and 

Wisconsin’s WPDES permitting authority.  See generally 

Andersen v. DNR, 2011 WI 19, 332 Wis. 2d 41, 796 N.W.2d 1.  

The Court noted that in approving the WPDES program, EPA 

had found Wisconsin’s statutory and regulatory authority 

adequate to issue permits that comply with the CWA and “any 

substantial revisions to the WPDES permit program have been, 

and will continue to be subject to the EPA’s approval.”  Id. 

¶¶60-61. 

Following the Andersen decision, EPA identified 75 

concerns with Wisconsin’s authority to administer the WPDES 

program and  “[i]n light of the Andersen case” requested that 

“the omissions and deviations in State authority be corrected 

quickly.” (R.-App. 102.)1  EPA also emphasized that it “has not 

approved those elements of the State’s program that are less 

1 MEDC requests that this Court take judicial notice of the EPA’s letter 
pursuant to Wis. Stat. § 902. 
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stringent or comprehensive than federally required.”  (R.-App. 

102.) 

II. STATEMENT OF FACTS 
 
Foremost discharges wastewater to the Wisconsin River, 

upstream of the Petenwell and Castle Rock Lakes (“Lakes”). 

(R.11:56-58, A-App.30-32.) In 1996, DNR listed the Lakes as 

“officially impaired” by phosphorus pollution. (R.11:56, A-

App. 30.)  

Phosphorus has long been recognized as the 
controlling factor in plant and algae growth in 
Wisconsin lakes and streams. Small increases in 
phosphorus can fuel substantial increases in 
aquatic plant and algae growth, which in turn 
can reduce recreational use, property values, 
and public health.  

 
(R.39:89, R.-App. 127.) 

 
In 2010, DNR adopted phosphorus water quality 

standards to protect aquatic life in streams and rivers and 

aquatic life and recreation in lakes and reservoirs. Wis. Admin. 

Code § NR 102.06(3)-(4). “Lakes and reservoirs [which] tend 

to be more sensitive to phosphorus than streams and 

reservoirs,” have more stringent standards. (R.11:65-66, A-

App. 65-66.)  The phosphorus standard to protect aquatic life in 

the Wisconsin River at the point of Foremost’s discharge, 100 
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µg/l, allows over twice as much pollution as the standard to 

protect recreation and aquatic life in the downstream lakes, 40 

µg/l.  See Wis. Admin. Code § NR 102.06(3)(a)44 and (4)(a).  

In 2009, the Wisconsin Legislature allocated funding to 

study phosphorus pollution on the Wisconsin River above the 

Castle Rock dam.  (R.11:56, A-App.30.)  DNR intends to use 

the information to form the basis for a Total Maximum Daily 

Load (“TMDL”)2 for multiple waters in the Wisconsin River 

basin.  (R.11:56, A-App.30.) DNR extended water quality 

monitoring through 2013, with the goal of completing the final 

TMDL by 2017. (R.-App. 158.) In “reality”, completion of the 

TMDL “is contingent on availability of staff and funding 

resources . . . and spending restrictions and federal funding cuts 

have reduced available resources.” (R.-App. 158.)  

A. Foremost WPDES Permit 
 

Foremost’s final permit includes final phosphorus 

WQBELs calculated to protect aquatic life in the Wisconsin 

River, and a schedule of compliance requiring Foremost to take 

a series of actions to bring the facility into compliance with 

2 A TMDL calculates the maximum amount of pollution that a waterbody 
can tolerate on a daily basis and still meet water quality standards.  Wis. 
Admin. Code § NR 212.04(21). 
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those final limits within “7 years after permit issuance.”  

(R.11:169, 174-75, A-App.10, 15-16.)  Foremost’s permit does 

not contain phosphorus WQBELs calculated to protect aquatic 

life and recreation in the downstream Lakes.  (R.11:59, A-App. 

33.) 

Months before the Foremost permit was issued, DNR 

decided not to require Foremost, or any other discharger 

upstream of the Lakes, to comply with phosphorus limits 

necessary to protect the downstream Lakes until a TMDL was 

complete. (R. 11:201, R.-App. 160.) Specifically, the Deputy 

Administrator of DNR’s Division of Water, Russ Rasmussen,  

decided that DNR would “defer the implementation of water 

quality based limits to protect downstream uses until the 

TMDL process plays out.” (R. 11:201, R.-App. 160.)  

This decision superseded a September 20, 2011, memo 

issued by a DNR water resources manager, noting that there 

was “insufficient guidance on how to develop effluent 

limitations in situations covering multiple discharges which are 

contributing to a downstream impairment,” and recommending 

“[a] scientifically and legally defensible approach [ ] to 

determine provisional water quality based phosphorus 

limitations prior to completion of the ongoing study of nutrient 
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transport and impacts in the Wisconsin River basin.” (R. 11:56-

57, A-App. 30-31.) (emphasis added.)  According to that 

memo, DNR considered establishing limits for these permittees 

based solely on meeting the water quality standards in the 

Wisconsin River but rejected that alternative because “the 

wealth of empirical evidence” shows that limits calculated only 

to meet the “criteria in the Wisconsin River were insufficient to 

protect the Lakes.” (R. 11:57, A-App. 31.) Following Mr. 

Rasmussen’s decision to supersede that memo, DNR calculated 

limits of 930 µg/L3 - over 9 times higher than the 100 µg/L 

limit recommended just months earlier in the September 20, 

2011, memo. (R. 11:58-59, A-App. 32-33.)  

MEDC expressed concerns that DNR’s failure to 

consider the need for, calculate, and include phosphorus 

WQBELs necessary to protect downstream waters violated 

state law. (R. 11:150-152, A-App. 53-55.) DNR responded that 

the calculation of phosphorus limits to protect downstream 

waters was “optional.” (R. 11:159-160, A-App.58-59.) DNR 

recognized that its guidance “recommends phosphorus 

WQBELs be based on downstream water quality criteria when 

the discharge is upstream of a reservoir or lake.” (R. 11:159, A-

3 1000 µg/L equals 1 mg/L. 
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App.58.) However, DNR chose to await development of a 

TMDL rather than “imposing WQBELS based on downstream 

water quality criteria on individual points sources.” (R. 11:159, 

A-App.58.)  

ARGUMENT 

I. STATE STATUTES AND DNR’S REGULATIONS 
DO NOT PROVIDE DISCRETION TO FORGO 
LIMITS NECESSARY TO PROTECT 
DOWNSTREAM WATERS 
 

DNR and Foremost are wrong, State law and DNR 

regulations do NOT provide DNR any discretion to issue a 

WPDES permit that fails to require compliance with 

phosphorus limits necessary to protect downstream waters.  

DNR’s legal analysis ignores well-established doctrines of 

statutory construction and ignores the plain language of and 

statutory authority underlying NR 217.  

DNR’s decision not to calculate and impose phosphorus 

WQBELs necessary to protect downstream waters was not 

based on whether such limits were necessary to protect more 

sensitive and polluted downstream waters; and neither DNR 

nor Foremost argue that the downstream Lakes do not require 

more stringent protections than the Wisconsin River. (R. 11:75-

76, A-App. 49-50.)  Rather, DNR and Foremost argue that NR 
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217.13 makes the inclusion of phosphorus WQBELs necessary 

to protect downstream waters “optional”. According to their 

reading, the term “may” in NR 217.13, that authorizes DNR to 

calculate WQBELs in a permit to protect downstream waters, 

must be read to provide DNR unlimited discretion NOT to 

impose those WQBELs.    

DNR’s myopic focus on NR 217.13 as providing 

unlimited discretion to forgo necessary WQBELS directly 

contravenes DNR’s legal obligation to impose limits that 

ensure compliance with all water quality standards. See Wis. 

Stat. §§ 283.13(5), 283.31(3).   If a discharge has the 

reasonable potential to cause or contribute to an exceedance of 

water quality standards in downstream waters, state law 

requires DNR to include a limit in the permit that ensures 

compliance with that standard—this is not optional.4  See Wis. 

Stat. §§ 283.13(5), 283.31(3)-(4); Wis. Admin. Code §§ NR 

217.12(1), NR 217.15(1).   

DNR’s fantastical assertion that it is authorized to 

knowingly permit discharges that contribute to violations of 

state water quality standards requires ignorance of key 

4 In a response to comments on another draft permit, DNR has since 
acknowledged “effluent limits must protect the water quality standards of 
the receiving water and downstream waters.” (R. 29:42, R.-App. 163.)   
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provisions of the statutes and regulations. It is also a new 

reading of the statutes never before advanced by DNR.  State 

statutes and regulations never authorize DNR to issue a permit 

that allows a discharge to contribute to a violation of any water 

quality standards.  

A. The Standard of Review is De Novo and No 
Deference is Due to DNR’s Interpretations. 

 
MEDC’s petition seeks judicial review of DNR’s 

decision to issue the Foremost WPDES permit pursuant to 

Wis. Stat. §§ 227.52-.58. “In an administrative appeal, the 

scope of [] review is identical to that of the circuit court and is 

set forth in Wis. Stat. § 227.57.”  Andersen, 332 Wis. 2d 41, 

¶24.  

On review, this Court must determine whether DNR 

erroneously interpreted state statutes and regulations and 

exceeded the scope of its authority under Wis. Stat. ch. 283 

and Wis. Admin. Code ch. NR 217. The interpretation and 

application of statutes and agency regulations are questions of 

law to be determined de novo by a court. DaimlerChrysler v. 

Labor and Indus. Review Comm’n, 2007 WI 15, ¶10, 299 

Wis. 2d 1, 727 N.W.2d 311 

In certain circumstances a court may grant varying 
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levels of deference to an agency’s interpretation of statutes and 

regulations. See Andersen, 332 Wis. 2d 41, ¶26.  There are, 

however, several reasons why this Court should not grant any 

deference to DNR’s interpretation of either Wis. Stat. ch. 283 

or DNR’s regulations.   First, because the statutes and 

regulations here “manifest[] a clear meaning,” consideration of 

extrinsic evidence, such as an agency’s interpretation, is 

beyond the scope of review.   Wisconsin Dep't of Revenue v. 

River City Refuse Removal, Inc., 2007 WI 27, ¶¶26-27, 299 

Wis. 2d 561, 729 N.W.2d 396.  

 Second, DNR’s interpretation of ch. 283 and NR 217 

directly contravenes the words of state statutes and regulations 

and are clearly contrary to legislative intent. See id., ¶¶32-33 

(providing that “only reasonable agency interpretations are 

given any deference.”); Morris v. Employee Trust Funds Bd. of 

State of Wis., 203 Wis. 2d 172, 186-87, 554 N.W.2d 205 (Ct. 

App. 1996) (providing that no deference is due to an agency 

interpretation that “is clearly contrary to legislative intent”).   

Third, courts owe no deference to an agency’s 

interpretation of its own authority to act. Andersen, 332 Wis. 2d 

41, ¶25. 

Finally, DNR’s interpretation is not one of long 
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standing, is so inconsistent as to be rendered meaningless, and 

is not likely to result in uniform and consistent application 

given the diverse factual scenarios presented and the unlimited 

discretion DNR asserts it has to apply to those scenarios. Id., 

¶27; Rock-Koshkonong v. DNR, 2013 WI 74, ¶60, 350 Wis. 2d 

45, 833 N.W.2d 800. Absent a clearly identified legal basis or 

regulatory or statutory standard to guide the exercise of its 

discretion, which neither DNR nor Foremost have identified, 

deference to the agency’s decision would not provide 

uniformity.  Id.  

B. DNR’s WPDES Permitting Authority and 
Regulations Must Be Construed in Harmony with 
and in Context of Closely Related Statutes and 
Regulations. 
 
The purpose of statutory interpretation is to determine 

what a statute means in order to give the statute its full, proper, 

and intended effect. Orion Flight Services, Inc. v. Basler Flight 

Service, 2006 WI 51, ¶16, 290 Wis. 2d 421, 714 N.W.2d 130. 

Courts interpreting administrative regulations use the same 

rules of interpretation as used to interpret statutes. 

DaimlerChrysler, 299 Wis. 2d 1, ¶10. The plain meaning of a 

statute must be determined in the context of statutes related to 

the same subject and should harmonize those statutes if 
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possible. Orion, 290 Wis. 2d 421, ¶35.  

Sections 283.13(5) and 283.31(3)-(4) must be 

interpreted in the context of DNR’s statutory authority to issue 

WPDES permits, in relation to the language of the agency’s 

closely-related statutory authority to establish water quality 

standards for Wisconsin waters, and to avoid absurd or 

unreasonable results. Id. at ¶16.   Likewise, NR 217 was 

promulgated pursuant to legislatively delegated power and 

must be construed “together with the statute to make, if 

possible, an effectual piece of legislation in harmony with 

common sense and sound reason.” Id. 

C. State Law Requires DNR to Calculate and Impose 
Phosphorus WQBELs to Protect Downstream 
Waters Where a Discharge Has the Potential to 
Contribute to a Violation of Water Quality 
Standards in Downstream Waters.  

 
State law is clear: DNR must include in WPDES permits 

WQBELs necessary to meet any applicable water quality 

standards.  Wis. Stat. §§ 283.13(5), 283.31(3)-(4).5 

5 As contemplated in Wis. Stat. § 283.001, these statutory sections mirror 
the CWA, which requires the imposition of effluent limitations necessary 
to meet, or required to implement, any applicable water quality 
standards.  See 33 U.S.C. § 1311(b)(1)(C).  See also 40 C.F.R. 
§122.44(d)(1)(i) (state permitting authorities must establish permit 
limitations necessary to control all pollutants that may contribute to an 
excursion above any State water quality standard.) (emphasis added);  
see also 40 C.F.R. § 122.44(d)(1)(iii) (“When developing water quality-
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Accordingly, NR 217 clearly directs that DNR must include 

phosphorus WQBELs in permits when “the discharge from a 

point source contains phosphorus at concentrations or loadings 

which will cause, has the reasonable potential to cause or 

contribute to an exceedance of [the applicable phosphorus 

standard] in s. NR 102.06 in either the receiving water or 

downstream waters.” Wis. Admin. Code § NR 217.12(1) 

(emphasis added). DNR must calculate and include these 

WQBELs “based on the applicable phosphorus criteria in s. NR 

102.06 at the point of discharge, except the department may 

calculate the limitation to protect downstream waters.” Wis. 

Admin. Code §§ NR 217.13(1)(b), 217.15(1)(b). According to 

DNR Guidance, “[w]here downstream waters require more 

protection than the immediate receiving water, a more 

stringent limit will be included in the WPDES permit.” (R. 

11:64, A-App.38; see also R. 39:36, R.-App. 167.)  (emphasis 

added). 

based effluent limits . . . the permitting authority must ensure that the 
level of water quality to be achieved by limits on point sources . . . is 
derived from, and complies with all applicable water quality standards.”) 
(emphasis added).   
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i. Wis. Admin. Code Ch.NR 217 Does Not 
Establish Procedures for Determining 
What Water Quality Standards are 
Applicable for Permitting Purposes.  

 
DNR and Foremost do not dispute that 283.13(5) and 

283.31(3)(d) require DNR to impose WQBELs calculated to 

meet all applicable water quality standards. Rather, their entire 

argument hinges on an unsupported assertion that “applicable” 

water quality standards are determined as part of the individual 

permitting decisions under Subchapter III of NR 217.  This 

interpretation is contrary to the plain language of state statutes, 

DNR regulations, and a decades old Wisconsin Supreme Court 

decision finding that water quality standards apply to 

waterbodies, not permittees.  See Wis. Stat. § 281.15(1); 

Niagara of Wisconsin Paper Corp. v. DNR, 84 Wis. 2d 32, 54, 

268 N.W.2d 153 (1978).  

 A water quality standard is a measurement of the water 

itself and does not focus on any single polluter. Niagara, 84 

Wis. 2d at 54. DNR “promulgate[s] rules setting standards of 

water quality to be applicable to waters of the state, 

recognizing that different standards may be required for 

different waters or portions thereof.” Wis. Stat. § 281.15(1) 

(emphasis added). DNR undertook rulemaking to establish the 
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phosphorus water quality standards “that shall be met in surface 

waters” in Wis. Admin. Code § NR 102.06. Upon EPA’s 

approval, NR 102.06(3)-(4) became the “applicable water 

quality standards” for Wisconsin’s rivers, streams, lakes and 

reservoirs. 40 C.F.R. § 131.21(c). DNR’s own Guidance 

recognizes that NR 102.06(3)-(4) describe the applicable 

phosphorus criteria for rivers, streams, lakes and reservoirs.” 

(R.-App. 178.) 

Neither ch. 283 nor NR 217 authorize DNR to, at the 

time is issues WPDES permits, determine what criteria are 

applicable to a permittee. Numerous provisions of the NR 217 

reiterate that the “applicable criteria” for purposes of NR 217 

are the “criteria in s. NR 102.06.”  See Wis. Admin. Code §§ 

NR 217.12(1); 217.13(1)(b); 217.15(1).   

The only decision to make at the time of permit issuance 

is whether the discharge will contribute to a violation of any of 

those water quality standards. That controls what limits are 

included in a WDPES permit. If the discharge will contribute to 

a violation, a WQBEL must be imposed to prevent that 

discharge from contributing to a water quality impairment at 

the end of a discharge pipe, or further downstream.  Wis. Stat. § 
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283.15; Wis. Admin. Code §§ NR 217.12, 217.15.6  

ii. DNR has No Discretion Under Wis. 
Admin. Code Ch. NR 217 to Issue a 
WPDES Permit Without Limits 
Necessary to Protect Downstream 
Waters.  

 
DNR’s and Foremost’s argument amounts to an 

assertion that DNR has the authority to knowingly permit 

violations of state water quality standards. This interpretation 

ignores the plain language of other key provisions of Wisconsin 

law, as well as the manifest purpose of the regulations and their 

authorizing statute.  Chapters 281 and 283, and NR 217 provide 

no authority for DNR to issue a WPDES permit that will, by its 

terms, allow a discharge to contribute to an exceedance of 

water quality standards in any water.  

The terms “shall” and “may” in NR 217.13 do not, as 

DNR and Foremost assert, give DNR unbounded discretion to 

calculate WQBELs to protect the immediate receiving water, 

but not downstream waters. Such an interpretation would 

plainly contravene the regulatory and statutory language that 

provides context and meaning. DNR’s obligation to include 

6 The water quality standards in NR 102.06 only become 
inapplicable when DNR sets “site-specific criteria” for a 
waterbody and seeks EPA approval—which the DNR has not done 
here.  See Wis. Admin Code § NR 102.06(7). 
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limits to protect downstream waters is triggered where a 

discharge will contribute to a violation of downstream water 

quality standards.7 This is the only reading of the regulations 

authorized under Wisconsin statues.  

DNR’s and Foremost’s arguments would require one of 

two untenable interpretations of law. One option is that DNR 

could ignore its own regulation that requires it to assess 

whether a discharge will cause or contribute to a violation of 

water quality standards in the receiving water and any 

downstream water the discharge may impact. Another equally 

nonsensical option is that DNR is required to undertake this 

assessment and determine whether the discharge will violate 

water quality standards, but then may simply disregard that 

finding and fail to include limits to protect water quality. When 

understood in this context, it is clear that neither option is 

available to DNR.  

Under the first option, DNR’s interpretation reads out of 

the regulations DNR’s obligation to assess whether a discharge 

will cause or contribute to a violation of water quality standards 

in the receiving water and any downstream water the discharge 

7 MEDC does not ask this court to turn the permissive “may” into 
“shall”—MEDC has never claimed that DNR must include limits to 
protect downstream waters where DNR has determined that no impact on 
downstream waters will result from the discharge.  
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may impact.  As DNR reads the regulations, the determination 

regarding the impact of Foremost’s discharge on downstream 

waters is irrelevant because NR 217.12 and NR 217.15 only 

require an assessment of whether a discharge will contribute to 

a violation of water quality standards in some water – it is 

irrelevant whether this water is the receiving water or 

downstream water.  This construction leads to the untenable 

result that DNR’s discretion is so broad as to provide it the 

discretion to forgo limits to protect downstream waters without 

ever having assessed whether, or how, the discharge will 

impact that water quality. 

Under the second option, DNR would be required to 

make this finding, but DNR could then decline to impose limits 

in a WPDES permit that protect water quality. To reach this 

conclusion, DNR relies on what it interprets as unbridled 

discretion under Wis. Admin. Code § NR 271.13.  

DNR acknowledges that the term “may” does not imply 

discretion where a “different construction is demanded by the 

statute in order to carry out the clear intent of the legislature.”   

(DNR Br. at 23, citing City of Wauwatosa v. Milwaukee 

County, 22 Wis. 2d 184, 191, 125 N.W.2d 386 (1963). The 

Wisconsin Supreme Court recently reiterated that even if the 
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term “may” is permissive, it does not necessarily provide 

unlimited discretion. Heritage Farms Inc. v. Markel Ins. Co., 

2012 WI 26, ¶38, 339 Wis. 2d 125, 810 N.W.2d 465. 

Moreover, it is non-sensical that the law would require an 

agency to make a finding but simply decline to do anything 

about it, “particularly when the [law] is silent as to what 

standard [ought to be followed] when exercising such 

discretion.”8 Id., ¶41. Here NR 217.12 and 217.15 require DNR 

to determine whether a discharge will impact downstream 

waters. NR 217.13 contains no standards for DNR to follow in 

exercising discretion to forgo limits necessary to protect water 

quality in those waters when the discharge will impact 

downstream waters.  

NR 217.13(1)(b) certainly provides authority for DNR to 

calculate limits to protect downstream waters, but it does not 

provide discretion NOT to impose limits necessary to ensure 

that a discharge will not contribute to a violation of phosphorus 

standards in downstream waters. The term “may” simply 

reflects that DNR is not required to impose limits to protect 

8 Compare to NR 217.16, where DNR “may” include a TMDL 
based limitation in addition to, or in lieu of the WQBEL, the 
regulation specifies several factors to consider in making the 
determination.  
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downstream waters where such limits are not necessary to 

maintain water quality.   

Reading “may,” to provide the agency with unbounded 

discretion to forgo phosphorus limits to protect downstream 

waters would lead to unreasonable results. It would require 

DNR to determine whether a limit is necessary to protect water 

quality, but then allow DNR to issue a WPDES permit that fails 

to protect water quality because DNR believes that it is not 

obligated to calculate such a limit. This outcome is not 

authorized by Wisconsin statutes, and is clearly illogical. 

iii. DNR Exceeded the Scope of Its Statutory 
Authority When it Failed to Impose 
Phosphorus WQBELs to Protect 
Downstream Waters. 

 
DNR asks this court to condone an interpretation of NR 

217.13 that would give DNR discretion to choose not to 

“protect public health, safeguard fish and aquatic life and 

scenic and ecological values, and enhance the recreational 

values of certain state waters”–simply because those waters are 

downstream of a discharge. Wis. Stat. § 283.001(1). The 

legislature most certainly did not authorize DNR to bestow 

upon itself limitless discretion to authorize a permittee to 

contribute to a water quality impairment. This absurd 
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construction directly conflicts with DNR’s limited authority to 

administer and maintain the WPDES program to effectuate the 

policy above. Wis. Stat. § 283.001(2).  

Chapter 283 also does not provide DNR the authority to 

create a WPDES program that violates CWA requirements.  

See Wis. Stat. § 283.001(2) (“The purpose of this chapter is to 

grant to the [DNR] all authority necessary to establish, 

administer and maintain” a WPDES program consistent with 

the CWA.).   Any interpretation of regulations established 

pursuant to ch. 283 that conflicts with federal law is outside the 

bounds of authority provided to DNR. See DaimlerChrysler, 

299 Wis. 2d 1, ¶36. The Wisconsin Supreme Court recently 

acknowledged the significant weight given to EPA’s 

interpretation of DNR’s authority to administer the WPDES 

program.  Andersen, 332 Wis. 2d 41, ¶¶60-63. EPA’s approval 

of NR 217, its understanding of how Wisconsin’s statutes and 

regulations must be interpreted to comply with federal law, and 

its position on DNR’s legal authority to administer the WPDES 

permit program, are directly relevant to this Court’s analysis of 

state law.  

EPA has made clear to DNR that “when a downstream 

waterbody requires a more stringent WQBEL than the 
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immediate receiving waterbody, the more stringent limit would 

set the effluent limit in the NPDES permit.” (R.39:36, R.-App. 

167.) Again, in late 2012 EPA informed DNR that issuance of a 

permit authorizing a discharge that indirectly entered a 

phosphorus impaired downstream lake without limits necessary 

to protect that lake is “inconsistent with the requirements of 

Wisconsin and federal law. . .” (R.39:62-64, R.-App. 200.) 

DNR has since acknowledged that “effluent limits must protect 

the water quality standards of the receiving water and 

downstream waters.”  (R. 29:42, R.-App. 163.) (emphasis 

added). 

iv. EPA Has Not Approved the Foremost 
Farms WPDES Permit, and EPA’s 
Interpretation of NR 217 is Relevant to 
This Court’s Review. 

 
Foremost appears to argue that EPA’s failure to review 

and object to the permit confirms that the permit complies 

with state and federal law. However, EPA’s silence is just 

that–silence. EPA is never required to object to a permit, even 

if it violates state or federal law. Save the Bay, Inc. v. Adm'r 

of Envtl. Prot. Agency, 556 F.2d 1282, 1294 (5th Cir. 1977).  

The statements in Andersen on which Foremost relies 

are based on clearly distinguishable facts. The Andersen 
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Court interpreted EPA’s review of and failure to object to the 

permit at issue, coupled with EPA’s approval of the WPDES 

program, to mean that EPA effectively determined that the 

permit complied with federal law. Andersen, 332 Wis. 2d 41, 

¶63. Unlike Andersen, the record here does not indicate that 

EPA reviewed the permit at issue. Further, there is clear 

evidence that EPA’s approval of NR 217 requires DNR to 

impose limits necessary to ensure a discharge will not 

contribute to a violation of downstream water quality 

standards. (R.-App. 206-207.)9 It is nonsensical to argue, as 

Foremost does, that EPA’s silence is a determination that “the 

permit complies federal law.”10 (Foremost Br. at 58.) 

Particularly, where EPA has clarified that it approved NR 217 

as compliant with federal law because that section required 

DNR to impose limits necessary to protect downstream 

waters. 

If, as Foremost argues, EPA’s approval of NR 217 is, 

at least in part, determinative of the issues presented here, 

information regarding EPA’s interpretation of those rules is 

9 MEDC requests that this Court take judicial notice of the EPA’s letter 
pursuant to Wis. Stat. § 902. 
10 Regardless, MEDC’s arguments are squarely grounded in state law. 
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certainly relevant and should be considered by this Court.11  

v. Ongoing Studies of Water Quality on the 
Wisconsin River Do Not Nullify DNR’s 
Obligation to Impose Necessary Limits to 
Protect Downstream Waters. 

 
The fact that DNR has collected data and alluded to the 

development of a TMDL on the horizon, does not make the 

consideration of, calculation of, or imposition of phosphorus 

WQBELs to protect downstream waters discretionary. DNR 

may not choose to avoid its legal obligations.12   

That DNR’s “guidance currently does not contain 

procedures for calculating such limits short of a TMDL” also 

does not relieve DNR of its statutory and regulatory 

obligations. (R.11:57; A-App.31.) While DNR may impose a 

phosphorus limit derived to meet that TMDL, either in addition 

to, or in lieu of the WQBELs calculated under NR  217.13, 

DNR is not authorized to issue a WPDES permit with neither. 

Wis. Admin. Code § NR 217.16.  

EPA has soundly rejected DNR’s prior attempts to delay 

imposition of limits to protect downstream waters while it 

awaits the potential future development of a TMDL.  During 

11 EPA’s legal interpretation of NR 217 is relevant to the statutory and 
regulatory construction and deso not supplement the record.  
12 Whether the data collected by DNR is sufficient to develop limits to 
protect Lakes is not a question before this Court. 
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the drafting of Wis. Admin. Code NR 217, Subchapter III, EPA 

informed DNR that “[a] compliance schedule based solely on 

time to develop a TMDL is not appropriate under 40 C.F.R. § 

122.47” and directed DNR to remove draft rule language 

authorizing DNR to “consider the likelihood that a TMDL will 

be developed and approved within the permit term . . .” when 

authorizing a compliance schedule.  (R.50:8 at ¶15.)  EPA 

explained the proper procedure for issuing permits before, and 

after, development of a TMDL:  

[t]o the extent that Wisconsin develops and 
EPA approves a TMDL during a permit term, . . 
. , the State could modify the permit to 
incorporate the TMDL-based limit . . . 

  
(R.50.8 at ¶15.)  DNR is now attempting to do indirectly that 

which its regulations and statutes specifically do not 

authorize—await a complete and approved TMDL before 

imposing phosphorus WQBELs to protect downstream 

waters.  

Foremost is wrong to imply that DNR has only two 

options here: 1) issue a permit with technology limits and await 

a TMDL or 2) not reissue the permit until the TMDL is 

complete. There is nothing preventing DNR from utilizing the 

years of data already collected to calculate and impose limits to 
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protect downstream waters now. If a TMDL is later developed 

and approved, DNR may include those TMDL-based limits in 

Foremost’s permit at that time. Wis. Admin. Code § NR 

217.16.  What DNR may not do, is authorize a discharge of 

pollutants but forgo phosphorus WQBELs to protect 

downstream waters while it awaits the development and 

approval of a future TMDL. This violates state and federal 

CWA requirements.  

Foremost repeatedly misquotes the record as indicating 

that there is no technically feasible way to determine the limits 

necessary to protect the Lakes.13 This is a fact of Foremost’s 

invention, not DNR’s conclusion. Foremost misinterprets 

DNR’s statement in the September 20, 2011 memo, that there 

was no guidance regarding imposition of limits in the 

Wisconsin River Basin. This is not the same as saying DNR is 

unable to calculate those limits. The record does not indicate 

that DNR lacked necessary data or technical capacity to 

develop water quality based effluent limits necessary to ensure 

that Foremost will not contribute to the impairment in Lakes.  

13 Foremost grossly mischaracterizes the facts on record, repeatedly 
asserting that DNR concluded that it is presently unable to ‘develop 
effluent limitations in situations covering multiple discharges which are 
contributing to a downstream impairment . . .’ (See Foremost Br. at 9, 
11, 19, 49, 54, 55).    
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What the record does show is that DNR made no further 

attempts to calculate limits to protect the Lakes after Russ 

Rassmussen’s determination that DNR would not be imposing 

limits to protect downstream waters until the TMDL process 

plays out.14,15 

II. DNR’S ISSUANCE OF THE FOREMOST 
PERMIT IS A FINAL AGENCY DECISION FOR 
PURPOSES OF JUDICIAL REVIEW 

 
Despite its strident assertion that DNR’s decision to 

forgo limits necessary to protect downstream waters was well 

reasoned and clearly supported by the record, Foremost also 

argues that the same decision was not actually a well supported 

decision at all, but a merely preliminary action that does not 

impact anyone’s legal rights, and is the beginning of a 7-year 

decision making process. (Foremost Br. at 24, 25, 26). 

DNR is not authorized to impose informational 

WQBELs, and the Foremost permit does not contain any 

WQBELs that lack legal effect.  More importantly, MEDC is 

14 There is no support in the record for DNR’s statement that the TMDL 
process “is the most economically efficient and expedient method” to 
attaining phosphorus water quality standards in the Wisconsin River. 
(R.11:159; A-App.58) 
15 “[P]ost hoc rationalizations of the agency or the parties to this 
litigation cannot serve as a sufficient predicate for agency action.” 
American Textile Manufacturers Institute v. Donovan, 452 U.S. 490, 539 
(1981)  
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challenging DNR’s failure to follow statutory and regulatory 

requirements in preparing and issuing the final permit—namely 

its failure to assess the need for, to calculate, and to include 

limits, and other permit terms, necessary to protect aquatic life 

and recreation in downstream Lakes. (R.1:¶¶74, 77.)  

In addition, DNR’s justification for failing to take these 

required actions—that the calculation of limits is optional and 

that DNR guidance does not contain procedures for calculating 

such limits short of a TMDL—is an erroneous interpretation of 

state law and DNR’s own regulations. (R:1:¶¶80-81.) Thus, it is 

the DNR’s issuance of the final permit without following 

mandated requirements that is at the heart of MEDC’s request 

for review. MEDC asks this Court to determine whether DNR 

followed legal requirements in issuing this Permit.  Any limits 

the DNR may impose in the future are irrelevant.   

Foremost can only prevail if this Court finds that: 

1)  DNR’s failure to assess the need for and impose 
phosphorus limits to protect downstream waters during this 
permit term can only be reviewed after this permit has expired 
– an absurd construction of law; or 

 
2) no person, including a permittee, could ever 

challenge limits associated with permit terms that extend 
beyond the 5 year term of a WPDES permit – a construction 
contrary to state laws and the CWA. 
 

3) An individual could challenge a permittee’s 
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effluent limits years after they were calculated and included in 
a WPDES permit and after the permittee had spent time and 
money developing plans and taking steps to meet those limits. 
 

A. The Standard of Review is De Novo 
 

Whether an administrative order is final for purposes of 

judicial review is a question of law, which appellate courts 

review de novo. Sierra Club v. DNR, 2007 WI App 181, ¶13, 

304 Wis. 2d 614, 736 N.W. 2d 918. 

B. Wis. Stat. § 227.52 Provides for Review of Final 
Orders of Administrative Agencies 
 
Wis. Stat. § 227.52 provides for judicial review of “final 

orders of the agency.”  Pasch v. DOR, 58 Wis. 2d 346, 353, 

206 N.W.2d 157, 160-61 (1973). The question of finality is not 

decided by focusing on individual issues: 

the legislature did not intend that the term 
“decision” in WIS. STAT. § 227.52 means a 
decision on each particular substantive issue. 
Such a construction would result in more than 
one appeal in many administrative proceedings 
concerning a challenge to a permit. This is 
inconsistent with the principle that judicial 
review should be of the agency action “in its 
entirety.”  

 
Sierra Club v. DNR, 304 Wis. 2d 614 at ¶24.  
 

A final administrative order “directly affects the legal 

rights, duties, or privileges of a person; one aspect of this 
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standard is whether the person would have another opportunity 

for judicial review.” Id. at ¶15 (quoting Pasch, 58 Wis. 2d at 

356-357). That an issued permit is a final agency action is often 

presumed to the point that courts spend little time analyzing the 

issue. See Sierra Club v. Dairyland Power Co-op., No. 10-CV-

303-BBC, 2010 WL 4294622, at *16 (W.D. Wis. Oct. 22, 

2010). The legal rights and obligations established for a defined 

period “have an immediate impact upon the parties concerned” 

and are final for purposes of judicial review regardless of the 

possibility that future action by an administrative body may 

change the requirements in an order.  Friends of the Earth v. 

PSC, 78 Wis. 2d 388, 405, 254 N.W.2d 299 (1977). 

Conversely, “an interlocutory order is one where ‘the 

substantial rights of the parties involved in the action remain 

undetermined and … the cause is retained for further action.’” 

Pasch, 58 Wis. 2d at 354.  

C. DNR’s Issuance of the Foremost Permit Is a Final 
Agency Order for Purposes of Judicial Review. 
 
The requirements, or lack thereof, contained in the 

Foremost permit establish the legal rights of the parties and the 

protections that the receiving and downstream waters, and users 

of those waters, will be or will not be accorded, for, at least, the 
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next five years.  There can be no doubt that the lack of terms in 

a permit is reviewable at the time the permit is issued, any 

conclusion to the contrary would eternally delay review of a 

permit that fails to include provisions, requirements, or terms, 

that are required by Wisconsin law but not imposed by DNR. 

Wis. Stat. § 227.52. 

 MEDC is challenging DNR’s failure to follow legal and 

regulatory requirements when it issued this permit. Without 

judicial review now, at least 5 years will pass without DNR 

determining permit terms and conditions to protect downstream 

waters that MEDC alleges is legally required now. It is simply 

beyond logic to make MEDC wait five years to challenge 

DNR’s failure to take an action DNR was legally obligated to 

take before issuing this permit. 

 Even if MEDC were, as Foremost argues, challenging 

DNR’s use of the term “informational” or the final WQBELs 

calculated to protect aquatic life in the Wisconsin River at the 

point of Foremost’s discharge, the result is no different – there 

are no limits in the permit to protect the downstream Lakes, 

which is precisely what MEDC alleges is contrary to state law.  

The Foremost permit either does or does not contain WQBELs 

to protect downstream waters.  
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 Foremost has pointed to no legal authority for DNR to 

calculate or include informational phosphorus limits in permits. 

Had DNR truly intended the limits to be a tentative first step in 

a lengthy decision-making process, it could have notified 

Foremost of the potential limits in a variety of manners other 

than legally binding WPDES permit obligations.  

 Any assertion that “final phosphorus effluent 

limitations” and “required” actions that take effect after the 

stated five year term of its permit lack legal significance, 

ignores the plain language of the Foremost permit and is 

contrary to Wisconsin law. (R. 11:169, 173-175, A-App.10, 14-

16.) Foremost ignores key language in the permit indicating 

that the terms of the permit that take effect after the five-year 

term of the permit are final and enforceable, including: 

phosphorus limits labeled as “Final Phosphorus Effluent 

Limitations” and referred to as the “final calculated effluent 

limitations for phosphorus” (R.11:169, A-App.10); and 

compliance schedule actions that are associated with “Due 

Dates” beyond the five-year term of the permit are “required 

actions.”16  (R.:11:174, A-App.15).  

16 That the terms of the permit may be modified at the next reissuance is 
irrelevant to the finality analysis –all permit terms are subject to 
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If the phosphorus limits are merely preliminary, the 

inclusion of a compliance schedule in the Foremost permit is 

superfluous. For example, by July of this year Foremost must 

submit a facility planning status report that provides an update 

“on the permittee’s progress in evaluating feasible alternative 

for meeting the phosphorus WQBELs.” (R11:174, A-App.15). 

If limits driving the submittal of facility planning reports do 

not, as Foremost indicates, “have regulatory impact during the 

term of the current permit” (Foremost Br. at 24), then what 

does?   

DNR is not authorized to issue a compliance schedule 

that includes actions that are anything but final and enforceable.  

Wis. Stat. § 283.01(15) (A schedule of compliance is “a 

schedule of remedial measures including an enforceable 

sequence of actions or operations leading to compliance with 

an effluent limitation . . .”). Under Foremost’s logic, DNR 

could not legally issue a compliance schedule extending 

beyond the five-year term of a permit because the remedial 

measures scheduled for completion after the five-year permit 

term would not be “enforceable.”  

modification by facility request or at DNR’s discretion. Wis. Stat. § 
283.53. 
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As DNR has recently explained, limitations or 

requirements in a compliance schedule that take effect after 

the stated expiration date of the permit should be challenged 

at the time they are initially imposed – in other words, now. 

(R.-App. 217.)17 A challenge is waived if those limitations or 

requirements take effect and were not challenged at the time 

they were first included in the permit.18 (R.-App. 217.)  But, 

if DNR modifies those terms before they go into effect, then 

the modified terms are challengeable at the time DNR makes 

the modification.19 (R.-App. 217.) This is consistent with 

DNR’s explanation to permittees requesting “advisory” 

limits:  

Since the permit contains a compliance 
schedule the final effluent limit must be 
included in the permit, even if it is not effective 
during the term of the permit.  …  Upon the 
approval of a TMDL [], the final effluent limit 
may then be based upon that TMDL.  Whether 
water quality based or TMDL based, those 
effluent limits are considered final – not 

17 MEDC requests that this Court take judicial notice of the EPA’s letter 
pursuant to Wis. Stat. § 902. 
18 To the contrary, Foremost’s argument would both 1) bar permittees 
from challenging the phosphorus WQBELs, and other obligations 
required after five-year permit term– a result not likely to please 
permittees and 2) authorize individuals to challenge a facility’s permit 
limits years after the facility had invested time and money taking steps to 
meet those limits. 
19 DNR’s analysis of the finality of limits and required actions associated 
with extended compliance schedules is the same, regardless of whether 
the compliance schedule incorporates the term “informational” or not. 
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advisory – and therefore will be referred to as 
such in the permit.   

 
(R. 29:42, R.-App. 163.) That interpretation is consistent with 

EPA’s approval of Wis. Admin. Code § NR 217.17, in which 

EPA stated that “if a NPDES permit is issued with a 

compliance schedule that extends past the expiration date of a 

permit, then the permit must include the final effluent 

limitations and any interim or final requirements that apply 

after permit expiration must be enforceable.” (R:39:14-15, R.-

App. 212.) 

DNR’s issuance of the Foremost permit, with, or without, 

specified requirements is a final agency action subject to 

review under Wis. Stat. § 227.52.  Any interpretation otherwise 

is contrary to law and the plain language of the Foremost 

permit, and would lead to absurd results. 

III. MEDC PROPERLY SOUGHT REVIEW OF THE 
DNR’S DECISION TO ISSUE THE FOREMOST 
FARM’S PERMIT UNDER § 227.52 

 
The Circuit Court correctly found that MEDC has a 

right to seek § 227.52 judicial review of the DNR’s decision 

to issue the Foremost WPDES permit. Wisconsin Stat. § 

227.52 provides any aggrieved person a right to seek judicial 

review of administrative agency decisions where such review 
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is not otherwise explicitly precluded.  With respect to DNR’s 

WPDES permitting decisions, the legislature has granted 

certain individuals an additional, discretionary layer of 

administrative review for limited aspects of those decisions.  

See Wis. Stat. § 283.63. Section 283.63 does not, either 

explicitly or implicitly, preclude the separate right to judicial 

review under Wis. Stat. § 227.52, especially for those who are 

not even eligible to seek administrative review. This is 

evident from a simple, plain-language analysis of the relevant 

statutes and supporting case law.  

Lacking any textual support for what amounts to a 

jurisdictional argument, Foremost instead relies on a strained 

interpretation of the Supreme Court’s decision in Sewerage 

Commission v. DNR, and calls for the incorrect application of 

discretionary doctrine of exhaustion. 102 Wis. 2d 613, 307 

N.W.2d 189 (1981). Foremost’s backdoor attempt to 

eliminate an individual’s statutorily guaranteed right to seek 

review of the DNR’s WPDES permitting decisions is not only 

a waste of judicial resources, but is a direct affront to the 

principles of fairness and notice that underlie the exhaustion 

doctrine. This is especially true given DNR itself has 
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publically indicated that § 227.52 review is available to 

MEDC and is, in fact, their only available remedy.   

A. The Standard of Review is De Novo 
 

The resolution of the exhaustion issue involves questions 

of statutory interpretation and legislative intent, and the 

application of the well-established principle of exhaustion. 

Statutory interpretation is a matter of law that appellate courts 

review de novo. Fazio v. Dep’t of Employee Trust Funds, 

2002 WI App 127, ¶7, 255 Wis. 2d 801, 645 N.W.2d 618. As 

this Court explained in Metz v Veterinary Examining Bd., the 

majority of reviewing courts also apply a de novo standard of 

review of a circuit court’s decision on whether to apply the 

doctrine of exhaustion.  2007 WI App 220, ¶¶16-17, 305 Wis. 

2d 788, 741 N.W.2d 244. 

B. Wisconsin Stat. § 283.63 Neither Precludes Judicial 
Review Nor Establishes a Mandatory Prerequisite 
to Judicial Review.  

 
While Foremost repeatedly refers to § 283.63 as the 

“legislatively-mandated,”  “mandatory,” and “required”  

review procedure, the statute itself notably lacks any such 

mandatory language. Wisconsin Stat. § 283.63 states that a 

permittee, permit applicant, affected state or 5 or more 
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persons “may secure a review by the department.” Nowhere 

does it say that 283.63 is the “mandatory” or “required” 

method of review of permits or that administrative review is a 

mandatory prerequisite to seeking 227.52 review. According 

to DNR “§ 283.63 appears to be intended primarily for the 

protection of WPDES permittees who are aggrieved by a 

permit term or condition.” (R.19:21, R.-App. 230.) 

Though not entirely clear, Foremost appears to point to 

the clause “[s]uch review shall be accomplished in the 

following manner” to support its assertion that 283.63 review 

is mandatory. (Foremost Br. at 32-33.) That clause, however, 

establishes the procedure that must be followed if 283.63 

review is sought—it does anyone seeking review must use 

283.63. 

In Stacy v. Ashland County Dep't of Pub. Welfare, the 

Supreme Court explained that statutory exceptions to 227.52 

review “should be as clear and expressive as the exceptions 

provided in [227.52-227.58].” 39 Wis. 2d 595, 602, 159 

N.W.2d 630 (1968) (emphasis added). In numerous statutes, 

the Legislature has used this requisite “clear and expressive” 

language to either exempt administrative decisions from 

227.52 review or to create mandatory prerequisites to 227.52 
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review. See e.g. Wis. Stat. § 86.18(4) (stating “[a]ppeals from 

the final determination of the highway commissioner may be 

had, and shall thereafter be heard as provided in s. 

66.0703(12) and such remedy shall be exclusive.”); see also 

Wis. Stat. § 88.44(4) (stating “an interested person shall 

submit a petition under sub. (1) and obtain either the decision 

of the drainage board under this section or a denial of the 

petition for a hearing before seeking judicial review of the 

drainage board's order levying an assessment.”); see also Wis. 

Stat. § 196.85(8) (stating “[t]he procedure by this section 

providing for determining the lawfulness of bills and the 

recovery back of payments made pursuant to such bills shall 

be exclusive of all other remedies and procedures.”).   

Unlike those statutes, Wis. Stat. § 283.63 does not state 

that a person must petition DNR for a hearing before seeking 

judicial review. And more importantly, it does not prohibit 

those who are not able to seek review under 283.63 from 

seeking judicial review. Given that the legislature has clearly 

and explicitly established prerequisites to judicial review in 

other statutes, it would be improper to read such a 

requirement into 283.63. See Outagamie County v. Town of 

Greenville, 2000 WI App 65, ¶9, 233 Wis. 2d 566, 608 
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N.W.2d 414 (“[I]f a statute contains a given provision, the 

omission of that provision from a similar statute concerning a 

related subject is significant in showing that a different 

intention existed.”) (internal quotation omitted). 

C. Interpreting § 283.63 as a Mandatory Prerequisite 
to Judicial Review Would Defeat the Manifest 
Purpose of Chapter 283. 

 
If Wis. Stat. § 283.63 is interpreted as a mandatory 

prerequisite to judicial review, DNR’s permitting program 

will violate Clean Water Act requirements—therefore 

defeating the purpose of Chapter 283. The legislature’s 

explicit purpose in enacting Chapter 283 was to grant DNR 

authority to “establish, administer and maintain a state 

pollutant discharge elimination system . . . consistent with all 

the requirements of the [Clean Water Act].” Wis. Stat. § 

283.001(2). The Clean Water Act and its implementing 

regulations instruct states to allow judicial review of permits 

“sufficient to provide for, encourage, and assist public 

participation in the permitting process.” 40 C.F.R. § 123.30. 

Any judicial review procedure that “narrowly restricts the 

class of persons” who may challenge a permit violates this 

requirement.  Id.  
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In its letter identifying omissions and deviations between 

Wisconsin's WPDES program and federal CWA 

requirements, EPA specifically requested DNR to “document 

how its provisions for judicial review provide as expansive an 

opportunity for judicial review as do the federal 

requirements.” (R.-App. 105.) The EPA’s letter prompted 

DNR to seek an opinion from the Attorney General regarding 

individual’s rights to seek judicial review of WPDES permits. 

In subsequent correspondence to DNR, the EPA stated that its 

concerns regarding the right to judicial review were resolved 

based, in part, on the fact that “[t]he AG Letter explains that 

the State provides for individual petitions for judicial review 

pursuant to Wis. Stat. §§ 227.52-.58.” (R.-App. 246.)20,21 

Through the enactment of the 227.52-.58, the Legislature 

indicated its intent to allow every person aggrieved by agency 

action to seek judicial review of that action. The five-person 

requirement in 283.63 merely reflects that the Legislature has 

determined that more petitioners are required in order to 

expend agency resources in a resource-intensive contested 

case hearing. This does not, however, indicate that the 

20 MEDC requests that this Court take judicial notice of EPA’sletter 
pursuant to Wis. Stat. § 902.  
21 The Attorney General must demonstrate to EPA that the laws of the 
delegated state meet the requirements of the CWA. 40 C.F.R. § 123.23.    
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Legislature intended to make 227.52 review completely 

unavailable to individual petitioners.  

D. The Sewerage Commission Court Did Not Find 
That Wis. Stat. § 283.63 is a Mandatory 
Prerequisite to § 227.52 Review.  

 
In asking this court to extend the holding of Sewerage 

Commission v. DNR, Foremost ignores the principles 

underlying the Supreme Court’s decision and the 

distinguishing facts of that case. Contrary to Foremost’s 

interpretation, the Sewerage Commission Court never 

analyzed whether a 283.63 contested case hearing is a 

prerequisite to judicial review under Wis. Stat. § 227.52. See 

102 Wis. 2d 613. Furthermore, it is clear from the Court’s 

reasoning that it would be inappropriate to interpret 283.63 to 

extinguish MEDC’s right to judicial review because 283.63 

does not provide individual petitioners such as MEDC “full 

access to both the administrative agency and the courts for 

review of permits.”  Id. at 630. 

The issue decided in Sewerage was whether a WPDES 

permittee who failed to seek review of its permit at the time it 

was issued could collaterally attack its permit years later in a 

declaratory judgment action challenging a rule underlying the 
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permit. Id. at 620-21. The Court’s analysis reconciled two 

statutory provisions prescribing alternative methods for 

challenging administrative rules: Wis. Stat. § 227.40(2)(e)—

which authorizes review of a rule in a judicial review 

proceeding if the validity of the rule was first challenged 

before the agency—and Wis. Stat. § 227.40(1)—which 

authorizes review of the validity of a rule via a declaratory 

judgment action at any time.22 Id. at 621.  

The Court assessed whether the more specific right of 

review under § 227.40(2)(e) was available to the permittee 

and whether review pursuant to that section superseded the 

more general right to review under Wis. Stat. § 227.40(1).  Id. 

at 628-629. To determine whether 227.40(2)(e) was available 

to the permittee, the Sewerage Commission Court analyzed 

whether the permittee could have challenged the rule at the 

time the permit was issued under 283.63. Id. at 624-627. 

Having found that a rule challenge was available at the time 

the permit was issued via 227.40(2)(e), the Court then 

analyzed whether the doctrine of exhaustion precluded the 

permittee from utilizing the more general right of review 

22 Sewerage Commission analyzed Wis. Stat. §§ 227.05(1), 227.05(2)(e), 
and 147.20 (1973), which were later renumbered Wis. Stat. §§ 227.40(1), 
227.40(2)(e) and 283.63, respectively. For clarity MEDC references 
current statutes.. 
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under 227.40(1). Id. at 630-632. Finding that the permittee 

“[did] not lose any rights, remedies, or forums by the 

preclusion of a later declaratory challenge,” because the 

permittee could have challenged the rule at the time the 

permit was issued, the Court held that the general procedure 

authorizing a rule challenge at any time, 227.40(1), was 

superseded by the specific procedure established in 

227.40(2)(e). Id. at 631. 

The Court’s analysis of Wis. Stat. § 283.63 was 

exclusively to determine whether the permittee could have 

met the legal requirements under 227.40(2)(e), namely 

whether it could have “duly challenged the rule before the 

agency.”  The Sewerage Commission Court never addressed 

the availability of judicial review pursuant to 227.52 nor did it 

analyze or determine whether a 283.63 contested case hearing 

is a prerequisite to 227.52 judicial review.23 See 102 Wis. 2d 

613.   

23 In its initial brief, Foremost misleadingly asserts that the Sewerage 
Commission Court “stated that the administrative review procedure in 
Section 283.63 is a ‘prerequisite’ to Chapter 227 judicial review.” 
(Foremost Br. at 36.)  More accurately, the Court stated section 283.63 
review was a prerequisite to “a declaratory challenge to the validity of 
the rule . . . under the clear and unambiguous terms of sec. 
[227.40(2)(e)].” 102 Wis. 2d at 621. The Court was merely reiterating 
that § 227.40(2)(e) explicitly requires a person to first challenge a rule in 
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Here, unlike the permittee in Sewerage Commission, 

MEDC is not challenging a rule in a declaratory judgment 

action, and MEDC will lose its statutory rights to judicial 

review if the Court expands the Sewerage Commission 

holding to make 283.63 a prerequisite to judicial review. As 

noted by Attorney General Van Hollen in an analysis of 

Sewerage Commission that the Circuit Court found 

persuasive: 

Individual “affected” persons did not then, and 
do not today, have the right either to challenge a 
decision or to challenge a rule under Wis. Stat. 
§ 283.63. Thus, the only means of judicial 
review of WPDES decision for lone individuals 
is through Wis. Stat. §§ 227.52-227.58.  
 

(R.20:5, A-App.62.) Because 283.63 does not provide 

individual petitioners with “full access to both the 

administrative agency and the courts for review of permits,” 

the Attorney General concluded that “Sewerage Commission 

is distinguishable in a very crucial respect” from situations in 

which individuals are seeking judicial review under 227.52, 

“and clearly does not apply.” (R.20:5, A-App..62.) 

As mentioned, but not fully explained by Foremost, 

the Court voiced concern that authorizing a permittee to 

an administrative proceeding before challenging the rule in a judicial 
proceeding.  
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challenge a rule under Wis. Stat. § 227.40(1) years after a 

permit was issued, rather than at the time the permit was 

issued, would promote “lying in the weeds” and create “an 

end run around administrative and judicial review of the 

department’s action at the time the permits are issued.” Id. at 

632.  Here, MEDC is not asking this Court to pass on the 

validity of a rule, nor are they attempting to collaterally attack 

the permit years after issuance via alternative legal remedies 

such as a declaratory judgment action. MEDC is doing 

precisely what the Sewerage Commission court would have 

expected—they are utilizing the only remedy available to it to 

challenge DNR’s decision to issue the Foremost Farms 

permit, all within the statutorily prescribed time limit for 

judicial review.   

For these reasons, Sewerage Commission does not 

alter the plain language analysis of the relevant statutory 

procedures, which provide individual persons the right to 

challenge a WPDES permit through Wis. Stat. § 227.52. 

E. The Circumstances of This Case Do Not Give Rise 
to the Doctrine of Exhaustion. 

 
Under the doctrine of exhaustion, statutory procedures 

for court review of administrative decisions “must be 
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employed before other remedies are used.” Nodell Inv. Corp. 

v. Glendale, 78 Wis. 2d 416, 422, 254 N.W.2d 310 (1977) 

(emphasis added).  Accordingly, exhaustion cases generally 

hold that where available, an aggrieved party should seek 

review of the agency action before requesting alternative 

relief available via other judicial remedies, such as 

declaratory judgment and injunctive relief. 24  MEDC is not 

seeking relief via alternative judicial remedies; they are doing 

precisely what these cases direct—seeking review of the 

agency’s decision. 

In nearly all of the cases cited by Foremost in its briefs 

before this and the circuit court—including Sewerage 

Commission, the plaintiff attempted to skirt the statutorily-

prescribed avenue for review of an agency action by bringing 

wholly separate civil actions seeking declaratory and 

injunctive relief, or by requesting review years after the 

agency decision was made. In many of these cases, the 

24 See Metz v Veterinary Examining Bd., 305 Wis. 2d 788(plaintiff could 
not bring actions for declaratory and injunctive review until after he 
pursued available administrative remedies, including judicial review); St. 
Croix Valley Home Builders Ass’n v. Township of Oak Grove, 2010 WI 
App 96, 327 Wis. 2d 510, 787 N.W.2d 454, (discussing the doctrine in 
the context of a declaratory judgment action); Badger Paper Mills Inc. V. 
DNR, 154 Wis. 2d 435, 452 N.W.2d 797 (Ct. App. 1990), (request for 
declaratory and injunctive relief); Jackson County Iron Co. v Musolf, 134 
Wis. 2d 95, 396 N.W.2d 323 (1986);  Nodell Inv. Corp v City of 
Glendale, 78 Wis. 2d 416; Sewerage Comm’n  of City of Milwaukee v. 
DNR, 102 Wis. 2d 613. 
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plaintiff sought relief unavailable under Wis. Stat. § 227.52, 

or advanced alternative legal theories because statutory 

deadlines for administrative and judicial review had expired.   

By contrast, MEDC is not seeking review years after it 

the permit was issued, nor has it filed a separate civil action.  

Judicial review under 227.52 is an appeal of an administrative 

action, it is limited in scope, is confined to the record, must be 

filed within a relatively short period of time, and provides 

only limited relief.    

F. The Doctrine of Exhaustion Does Not Apply Where 
the Administrative Remedy is Inadequate or Where 
There Are Good Reasons to Make an Exception.  

 
In the event that this Court extends the reach of the 

doctrine of exhaustion to the circumstances at hand, 

Foremost’s exhaustion arguments can be disposed of very 

easily under the principles for applying the doctrine. While 

Foremost portrays the exhaustion doctrine as a rigid and 

unbending rule for which there are few exceptions, case law 

has long-established that it is a rule of “policy, convenience, 

and discretion.” County of Sauk v. Trager, 118 Wis. 2d 204, 

211-12, 346 N.W.2d 756 (1984); State ex rel. First Nat’l 
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Bank v. M & I Peoples Bank, 82 Wis.2d 529, 542, 263 

N.W.2d 196 (1978).  

When deciding whether to apply the doctrine, courts 

should consider a “party’s right to obtain a judicial forum and 

a just, equitable decision on the merits.” State ex rel. First 

Nat’l Bank, 82 Wis.2d at 543.  Accordingly, an important 

premise underlying the doctrine is that an “administrative 

remedy is available to the party on his initiative” and that the 

administrative remedy “will protect the party's claim of 

right.” Nodell Inv. Corp. v. City of Glendale, 78 Wis. 2d at 

424 see also Perkins v. Peacock, 263 Wis. 644, 658, 58 

N.W.2d 536 (1953).Where the administrative remedy is “for 

any reason, inadequate,” or as here, completely unavailable, 

courts should exercise their discretion to not apply the 

doctrine. Trager, 118 Wis. 2d at 214 

It would be improper to apply the doctrine here because 

MEDC utilized the only remedy available—judicial review of 

DNR’s issuance of the Foremost permit. As Foremost 

acknowledges, 283.63 review is available to a limited subset 

of statutorily defined petitioners: a permit applicant, a 

permittee, an affected state, or 5 or more persons.  A person is 

defined, in relevant part, as a corporation. Wis. Stat. § 
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283.01(11).  Thus, as an individual corporation, MEDC is 

legally a person and does not constitute “5 or more persons.”  

The statutes are clear that review under 283.63 is not 

available to MEDC.25   See also supra at 8-9 discussing the 

Attorney General’s letter. 

Foremost’s sweeping, and unsupported, arguments 

regarding uniformity and consistency are irrelevant—the 

Legislature chose to provide to a limited subset of potential 

challengers a supplementary right to de novo review and 

development of a factual record through a contested case 

hearing.  Those that are prohibited from this opportunity to 

create an additional factual record under Wis. Stat. § 

283.63do not somehow gain superior rights.  To the contrary, 

individuals are limited to a review of the record and 

restrained by a high level deference to DNR’s factual 

determinations.  

Moreover, it has been DNR’s practice to deny the 

25 While MEDC is a membership organization, the corporation as an 
individual “person” and not the members of the organization filed the 
petition in this case. A number of judicially recognized policy reasons 
support a membership organization’s right to file lawsuits on behalf of its 
members, including the removal of certain disincentives to filing lawsuits 
by shielding individual members from potential financial or social 
retaliation, and allowing individuals to pool money and resources. See 
e.g. Metro. Builders Ass'n of Greater Milwaukee v. Vill. of Germantown, 
2005 WI App 103, ¶ 16, 282 Wis. 2d 458, 698 N.W.2d 301. 
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opportunity for a contested case hearing on claims such as 

those asserted by MEDC. Wis. Stat. § 283.63is limited by the 

plain language of the statute, which according to DNR:  

sets out a specialized review procedure. . ..  The 
statute is narrow in the scope of review that it 
affords.  Only the reasonableness of or the 
necessity for a term or condition contained in 
the [] permit may be reviewed.  The statute is 
unambiguous in this regard.  It does not provide 
an opportunity for a review of the Department’s 
decision to issue a permit in the first place, or 
for review of other agency action or inaction 
related to the [] permit, [].  Finally, it does not 
provide a petitioner with the opportunity to 
propose new or additional “necessary” permit 
terms or conditions.   

 
MEDC alleges that DNR failed to include phosphorus 

WQBELs sufficient to protect recreation in downstream 

waters.  MEDC cannot request a contested case hearing to 

challenge the reasonableness of such a limit because DNR 

failed to perform the necessary analyses, and the permit does 

not contain such a limit.  There are simply no limits in the 

permit that protect recreation in downstream waters for 

MEDC to challenge under Wis. Stat. § 283.63.  

Furthermore, the policy reasons underlying the 

doctrine do not support its application here. Courts do not 

apply the doctrine where application of the doctrine would be 

harsh or unfair; and the agency has already informed the party 
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of its position on a question of law where the facts are not 

disputed.  Metz v. Veterinary Examining Bd., 305 Wis. 2d 

788, ¶15  

Importantly, DNR has not argued that MEDC failed to 

exhaust its administrative remedies. Rather, the party 

asserting that MEDC failed to exhaust its administrative 

remedies is an intervenor that does not benefit from 

application of any of the policy reasons underlying the 

doctrine.  Foremost’s sole purpose in asserting the doctrine 

appears to be to extinguish any rights to review for an entire 

category of petitioners. These unusual and perhaps 

unprecedented circumstances create a trap for potential 

petitioners who comply with an agency’s instructions for 

seeking review of an administrative decision.  

The sound administration of justice requires that 

members of the public should be able to rely on the Attorney 

General’s and DNR’s statements regarding the proper 

avenues for seeking redress of harms caused by DNR. It is 

unjust to allow an intervenor to use the discretionary doctrine 

of exhaustion to rob the public of their opportunity to 

participate—especially where there is no textual support for 

the intervenor’s position.  Despite Foremost’s claim to the 
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contrary, to deny MEDC any opportunity for review of the 

Foremost permit, despite their good-faith compliance with the 

DNR’s instructions would be harsh and unfair.  

Additionally, exhaustion is not warranted because the 

issue in this case is purely legal: whether DNR complied with 

the requirements of state law in issuing the Foremost permit. 

See Trager, 118 Wis. 2d at 216 (providing that where an issue 

presented is one of law, that issue is “within the court’s 

expertise” and is “an issue which should be presented to the 

court”). This Court need not resolve factual questions such as 

what the appropriate limit might be – those factual 

considerations will be determined on remand.  

Lastly, as recognized by the Circuit Court, DNR has 

already had an opportunity to develop an administrative 

record and employ its specialized expertise on questions of 

law. (R.62:58, A-App. 156.)  The exact issues now before the 

court were presented to DNR during the public comment 

period, prior to issuance of Foremost’s Permit.  DNR 

considered these comments, but decided not to make any 

changes to the Permit in response. (R.11:158-160, A-App.57-

59).  DNR did however explain its legal interpretation that 

state law does not require the agency to calculate WQBELs 
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that are protective of downstream waters. (R.11:159, A-App. 

58.) 

CONCLUSION 
 
 For the foregoing reasons, MEDC respectfully requests 

that this Court affirm the Circuit Court’s decision denying 

Foremost’s motion to dismiss and decision and order 

remanding the Foremost Farms WPDES permit to the DNR 

with instruction to calculate a WQBEL to protect downstream 

waters. 
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ISSUES PRESENTED 

1. Wisconsin Stat. § 283.63 provides procedures for 

administrative and judicial review of the Department of 

Natural Resources' reissuance of a Wisconsin Pollution 

Discharge Elimination System permit. This Court and the 

Wisconsin Supreme Court hold that this procedure provides 

the exclusive means of review. Petitioners Petenwell and 

Castle Rock Stewards, Inc. and River Alliance of Wisconsin, 

Inc. did not pursue the administrative remedy before filing 

their Petition for Judicial Review. Did petitioners exhaust 

their administrative remedies? 

The circuit court said that exhaustion was not 

required because it would have been futile. DNR maintains 

that the circuit court erred and asks this Court to affirm the 

circuit court's denial of petitioners' Petition for Judicial 

Review on the alternative ground that they failed to exhaust 

their administrative remedies. 

2. DNR's interpretation of its own rules 1s 

controlling if it is reasonable, consistent with the rules' 

language, and not clearly erroneous. DNR's discretionary 

decisions will be affirmed if supported by facts of record and 

correct legal standards. Here, DNR reissued a permit that 

included a phosphorus limitation calculated according to 

DNR's correct interpretation of its own rules, and a 

discretionary determination supported by both facts and 

law. Should DNR's reissuance of the permit be affirmed? 



The circuit court answered yes. This Court should 

affirm that decision. 

STATEMENT ON ORAL ARGUMENT AND 

PUBLICATION 

Oral argument and publication are unnecessary 

because the issues presented are fully briefed and may be 

resolved by applying well-established legal principles to 

undisputed facts. 

STATEMENT OF THE CASE 

Intervenor-respondent Domtar A.W. LLC is a pulp and 

paper manufacturer (R. 5:170). At its facility in Nekoosa, 

Wisconsin, Domtar discharges wastewater, which includes 

the pollutant phosphorus, into the Wisconsin River (R. 3:2; 

5:170-71). Downstream from Nekoosa, the river flows into 

Petenwell Lake and Castle Rock Lake (R. 5:288-89). 

These lakes are considered "flowages" and "reservoirs." 

See Wis. Admin. Code § NR 102.06(3)(a)44. 

Before it may discharge any pollutant into state 

waters, Domtar must obtain a Wisconsin Pollution 

Discharge Elimination System (WPDES) permit from the 

Wisconsin Department of Natural Resources. See Wis. Stat. 

§ 283.31(1). A WPDES permit imposes on the permit-holder 

specific requirements, limitations, and conditions that 

regulate the discharge. Id. at (3), (4). Domtar held a WPDES 

permit for its Nekoosa facility covering the period from 

February 1, 2002 to January 31, 2007 (R. 5:1). On April 3, 

- 2 -



2006, Domtar applied for reissuance of its permit (R. 5:108-

09). DNR granted a reissued permit on December 26, 2012, 

with an effective date of January 1, 2013 and an expiration 

date of December 31, 2017 (R. 5:770-817). That permit is the 

subject of this appeal. 

DNR's administrative rules require that a phosphorus 

water quality based effluent limitation (WQBEL) be 

included in a WPDES permit when two conditions are met. 

First, DNR must determine that the discharge from a point 

source1 (e.g., the Nekoosa plant) has the potential to cause or 

contribute to an "exceedance"2 of phosphorus criteria3 m 

either the receiving water (e.g., the Wisconsin River) or 

downstream waters (e.g. , the Petenwell and Castle Rock 

Lakes). Wis. Admin. Code § NR 217.12(1)(a). Second, DNR 

1"Point source" refers to a "discernible, confined and discrete 
conveyance, including but not limited to any pipe, ditch, channel, 
tunnel, conduit, well, discrete fissure, container, rolling stock, 
concentrated animal feeding operation or vessel or other floating craft 
from which pollutants may be discharged either into the waters of the 
state or into a publicly owned treatment works except for a conveyance 
that conveys only storm water." Wis. Stat. § 283.01(12)(a). In contrast, a 

"nonpoint source" is "a facility or practice that causes or has the 
potential to cause" "pollution of waters of the state that does not result 
from a point source." Wis. Stat.§ 281.16(1)(e), (f). 
2An "exceedance" is "[t]he amount by which something, especially a 
pollutant, exceeds a standard or permissible measurement." 
The American Heritage Dictionary of the English La.nguage 618 (5th ed. 
2011). 
3Wis. Admin. Code § NR 102.06(4)(a) establishes a "total phosphorus 
criterion" of"40 ug/L'' (equivalent to 0.040 mg/L) for "reservoirs that are 
not stratified." Petenwell and Castle Rock Lakes are subject to this 
criterion (R. 5:238). The criterion for the Wisconsin River is "100 ug/L" 
(equivalent to 0.10 mg/L) (R. 5:238). Wis. Admin. Code 
§ NR 102.06(3)(a)44. 0.1 milligrams per liter (mg/L) is equal to 
100 micrograms per liter (ug/L). 
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must find that the technology based effluent limitation 

(TBEL)4 established pursuant to Wis. Stat. § 283.11(3) or 

§ 283.13(2) is insufficient to achieve the applicable 

phosphorus criterion in the affected waters. Wis. Admin. 

Code § NR 217.12(1)(b). Once the WQBEL requirement is 

triggered, DNR "shall" calculate a phosphorus WQBEL 

"based on the applicable phosphorus criteria . . .  at the point 

of discharge, except the department may calculate the 

limitation to protect downstream waters." Wis. Admin. Code 

§ NR 217.13(1)(b). 

In the present case, DNR concluded that the 

Wis. Admin. Code § NR 217.12 conditions were met, and a 

WQBEL was therefore required for the Domtar permit 

(R. 5:288-91). The Nekoosa plant is one of many point and 

nonpoint sources of phosphorus discharges into the upper 

Wisconsin River.5 DNR found that, as of September 20, 2011, 

the river was "generally at or below the large river 

phosphorus criteria" (R. 5:288). However, the downstream 

Petenwell and Castle Rock Lakes were not "meeting the 

promulgated reservmr phosphorus criteria," and the 

4DNR "shall promulgate by rule effluent limitations representing the 
best available demonstrated control technology, processes, operating 
methods or other alternatives concerning the discharge of phosphorus if 
the U.S. environmental protection agency has not promulgated an 
effluent limitation, effluent standard or prohibition concerning this type 
of discharge." Wis. Stat. § 283.11(3)(am). 
5Domtar is one of more than sixty point sources along the Wisconsin 
River and its tributaries whose discharges ultimately reach the two 
lakes (R. 5:288-91). Nonpoint sources contribute as much if not more 
phosphorus to the lakes than the point sources do (R. 5:289, 435). 
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established TBEL was insufficient to achieve the phosphorus 

criterion applicable to them (R. 5:288, 291). The Nekoosa 

plant is a contributor to the exceedance of phosphorus 

criteria in the two lakes (R. 5:290-91). 

While Domtar's permit application was under review, 

DNR was pursuing a statutorily mandated study of 

phosphorus discharges into the upper Wisconsin River basin 

(R. 5:288, 291, 822). The Clean Water Act requires states to 

develop a phosphorus total maximum daily load (TMDL) for 

all "impaired waters."6 See 33 U.S. C. 1313(d)(A). "A TMDL is 

the amount of a pollutant a waterbody can receive and still 

meet water quality standards" (R. 5:820). "Basically it is a 

pollution 'budget"' (R. 5:820). In line with federal law, state 

law requires DNR to "conduct a program to monitor the 

introduction of nutrients from point sources and nonpoint 

sources into the Wisconsin River from the headwaters of the 

river to the Castle Rock Flowage dam." Wis. Stat. 

§ 281.14(2).7 Wisconsin Stat. § 281.14 directs DNR to tally 

the amount of phosphorus (and other nutrients) discharged 

into the river, to study the "biological, physical, and chemical 

properties" of the affected waters, and to evaluate the 

6Petenwell and Castle Rock Lakes are on the impaired waters list 
(R. 5:288, 820). 
7Enacted in 2009, § 281.14 for the first time provided the funding DNR 
needed to undertake the TMDL study. See 2009 Wis. Act 28, § 283s; 
2013 Wis. Act 20, § 284d. DNR had sought this funding for several 
years. See A-App. 142. 
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efficacy of proposed methods for reducing the nutrient levels 

throughout the river system. 

DNR "intends this study to form the basis for 

phosphorus TMDLs for multiple water bodies in the basin" 

(R. 5:288). See Wis. Admin. Code § NR 217.16(1). The study 

will facilitate DNR's identification of all phosphorus 

discharges into the Wisconsin River system, and will enable 

DNR to create a comprehensive plan for reducing 

phosphorus system-wide so that all water bodies can meet 

their applicable phosphorus criteria. Ultimately, "the TMDL 

process [will be] the most economically efficient and 

expedient method to attain phosphorus water quality 

standards in the Wisconsin River and its flowages and 

reservoirs" (R. 5:764). 

DNR anticipates that this uncompleted but "ongoing 

water quality study on the Wisconsin River and its 

reservmrs . . . will likely result in changes to the 

recommended phosphorus limitations by [Domtar's] next 

permit reissuance [in 2017]" (R. 5:291). With an established 

TMDL, DNR will be able to calculate a scientifically and 

legally appropriate phosphorus limit for Domtar that will 

enable Petenwell and Castle Rock Lakes to meet their 

phosphorus water quality criteria (R. 5:289). 

On February 22, 2012, DNR issued a "Public Notice of 

Intent to Reissue Wisconsin Pollutant Discharge 

Elimination System (WPDES) Permit No. WI-0003620-07-0," 

the Domtar permit (R. 5:307-426). In several respects, the 
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limitations on Domtar's phosphorus discharges were more 

restrictive in the draft permit than in Domtar's previous 

permit. The draft permit included a phosphorus WQBEL 

based on the water quality criterion at the point of the 

Nekoosa facility's discharge into the Wisconsin River 

(the "receiving water"), but did not take into account the 

water quality criterion of the Petenwell and Castle Rock 

Lakes (the "downstream waters") (R. 5:288-91, 307, 405). 

Nevertheless, the draft permit was more stringent than its 

predecessor, which did not include a WQBEL at all 

(R. 5:2-3). The draft permit also imposed a more stringent 

TBEL than Domtar had previously had (R. 5:16, 325, 368). 

In addition to these greater restrictions, the draft permit 

imposed a "mass limit" on Domtar for the first time (R. 5:2-3, 

326, 368). A "mass limit, "  which caps the amount of 

phosphorus Domtar can discharge on an annual basis, was 

required by the rules because of the phosphorus-impaired 

downstream reservoirs (R. 5:291). See Wis. Admin. Code 

§ NR 217.14(1)(a). 

DNR received several comments on the draft permit, 

including comments from Petenwell and Castle Rock 

Stewards, Inc. and River Alliance of Wisconsin, Inc. (RAW), 

who are the petitioners-appellants in this case. DNR also 

received comments from Midwest Environmental Advocates, 

Inc. (MEA), counsel for PACRS and RAW in this appeal. 

Comments from MEA, dated March 23, 2012, were the 

most extensive. The first of its many comments was that 
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DNR should have but "did not consider the discharges [sic] 

impact on the phosphorus-impaired water directly 

downstream or calculate Domtar's phosphorus WQBEL to 

protect the downstream water" (R. 5:474) (emphasis 

removed). 

A letter dated March 22, 2012, from RAW "express[ed] 

support for the points raised by Midwest Environmental 

Advocates in their comments on the draft Domtar permit" 

(R. 5:435). An undated letter from PACRS did not address 

"specifics of the draft Domtar permit," but expressed concern 

about the health of Petenwell and Castle Rock Lakes 

(R.5:440). PACRS supported 

(I d.). 

any and all efforts on the part of the DNR to use its 
permit-granting authority to significantly limit the 
inputs of both of these pollutants [mercury and 
phosphorus] into the Wisconsin River upstream of 
the already-degraded lakes Petenwell and Castle 
Rock. We ask that limitations for both of these 
pollutants be set as stringently as possible, without 
causing unreasonable hardship to the permitee [sic]. 

DNR responded to these comments as follows: 

The Department has considered and continues to 
take seriously the impacts of phosphorus loading 
from all point sources and nonpoint sources to all 
reaches of the Wisconsin River including the 
Petenwell and Castle Rock Flowages. Monitoring 
and modeling in the Upper Wisconsin River Basin 
are currently underway with the goal of having an 
approved water quality management plan with total 
maximum daily loads within the next five years. The 
Department believes that the TMDL process is the 
most economically efficient and expedient method to 
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attain phosphorus water quality standards in the 
Wisconsin River and its flowages and reservoirs. 

Note also that pursuant to s. NR 217.3(1)(b), 
Wis. Adm. Code, "Water quality based effluent 
limitations for phosphorus shall be calculated based 
on the applicable phosphorus criteria in s. 102.06 at 
the point of discharge, except the department may 
calculate the limitation to protect downstream 
waters." While Department guidances recommends 
phosphorus WQBELs be based on downstream water 
quality when the discharge is upstream from a 
reservoir or lake, the guidance currently does not 
contain procedures for calculating such limits short 
of a TMDL that addresses both point and nonpoint 
source impacts on downstream water quality 
criteria. 

(R. 5:764). 

Meanwhile, MEA had shared its concerns about the 

draft Domtar permit with the U.S. Environmental 

Protection Agency (R. 5:454-55). EPA told DNR that it would 

review the draft permit before its issuance. On June 20, 

2012, EPA gave DNR its first comments about the 

phosphorus compliance schedule in the draft (R. 651-54). 

One week later, P ACRS informed the EPA of its concern 

"that WDNR is not using the authority granted it via the 

statewide phosphorus rules (NR 102 and NR 217) to limit 

phosphorus inputs into water bodies," citing the draft 

Domtar permit as an example of DNR's alleged failure to use 

its regulatory authority (R. 5:656-57). On August 30, 2012, 

EPA gave DNR more comments about the draft permit's 

8See Guidance for Implementing Wisconsin's Phosphorus Water Quality 
Standards for Point Source Discharges, Jan. 3, 2012 (A-App. 118-36). 
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phosphorus compliance schedule (R. 5:705-12). DNR worked 

out a revised schedule with EPA and incorporated that into 

the permit (R. 5:713, 762-63). Finally, on December 20, 2012, 

the EPA informed DNR that it did not object to DNR's 

reissuance of the Domtar permit (R. 5:760-61). 

The permit was reissued on December 26, 2012, with 

an expiration date of December 31, 2017 (R. 5:772-817). 

As explained in the "Notice of Final Determination to 

Reissue Wisconsin Pollutant Discharge Elimination System 

(WPDES) Permit No. WI-0003620-07-0," like the draft 

permit, the final permit included a phosphorus WQBEL 

calculated on the basis of the applicable phosphorus criteria 

at the point of discharge (the Wisconsin River) only 

(R. 5:764, 789-90). Wis. Admin. Code § NR 217.13(1)(b). 

The Notice of the Domtar permit's reissuance stated: 

"As provided by s. 283.63, and ch. 203, Wis. Admin. Code, 

persons desiring further adjudicative review of this final 

determination may request a public adjudicatory hearing" 

(R. 5:768). Wisconsin Stat. § 283.63 sets out procedures for 

administrative and judicial review of the reissuance of a 

WPDES permit. Specified persons and entities may seek a 

contested case hearing before DNR to review a permit 

decision. Wis. Stat. § 283.63(1). If dissatisfied with the 

outcome of that hearing, the person or entity may seek 

judicial review of the DNR's permitting decision pursuant to 

Wis. Stat.§ 227.52. Wis. Stat.§ 283.63(2). 
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Neither PACRS nor RAW sought DNR's review of the 

Domtar permit under Wis. Stat. § 283.63. Instead, 

petitioners flied a Petition for Judicial Review of the permit 

in the Dane County Circuit Court under Wis. Stat. § 227.52 

naming DNR as respondent (R. 1). Domtar intervened (R. 3). 

Domtar moved to dismiss the Petition for Judicial Review on 

the ground that petitioners had failed to exhaust their 

administrative remedies as provided by Wis. Stat. § 283.63 

(R. 8; 9). DNR did not join this motion (R. 10). The circuit 

court denied the motion to dismiss, but ultimately dismissed 

the petition on the merits (R. 16; 28; 29). 

This appeal followed. 

On March 11, 2015, DNR filed a Motion for Summary 

Mfirmance on the ground that petitioners had failed to 

exhaust their administrative remedies. This Court denied 

that motion. 

ARGUMENT 

I. DNR's reissuance of the Domtar permit can be 
affirmed on the alternative ground that 
petitioners did not exhaust their administrative 

remedies before filing their complaint in circuit 
court. 

As noted above, Wis. Stat. § 283.63 sets out 

administrative and judicial review procedures specifically 

designed for WPDES permits. The administrative review 

provision provides in pertinent part that "[a]ny permit 

applicant, permittee, affected state or 5 or more persons may 

secure a review by the department of any permit denial, 
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modification, termination, or revocation and reissuance, [or] 

the reasonableness of or necessity for any term or condition 

of any issued, reissued or modified permit . . . .  " Wis. Stat. 

§ 283.63(1). Thereafter, DNR shall "provide a notice of public 

hearing," shall "hold a public hearing," and "shall issue its 

decision on the issues raised by the petitioner within 90 days 

after the close of the hearing."  Id. at (1)(a), (b), (d). 

DNR's decisions "under this section shall be subject to 

judicial review as provided in ss. 227.52 and 227.58." 

Wis. Stat. § 283.63(2). 

Our supreme court construed Wis. Stat. § 147.20 

(1973), the predecessor statute of today's § 283.63, in 

Sewerage Commission v. Department of Natural Resources, 

102 Wis. 2d 613, 307 N.W.2d 189 (1981). There, the court 

held that the "specified method of review . . .  prescribed" 

by the statute "is exclusive." Id. at 630. The Sewerage 

Commission had skipped the administrative review stage 

and filed a declaratory judgment action in the Milwaukee 

County Circuit Court under ch. 227. The circuit court 

allowed the declaratory judgment action to proceed and this 

Court affirmed. The supreme court vacated the rulings of the 

courts below and remanded to the trial court to dismiss the 

ch. 227 action because "sec. 147.20 is the exclusive method of 

administrative and judicial review of the department's 

action." Id. at 621, 634. 

This Court recently applied the Sewerage Commission 

holding in Clean Water Action Council of Northeast 
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Wisconsin v. Wisconsin Department of Natural Resources, 

2014 WI App 61, 354 Wis. 2d 286, 848 N.W.2d 336, 

rev. denied, 2014 WI 122, 855 N.W.2d 697. There, like 

petitioners here, Clean Water Action Council petitioned for 

judicial review of a phosphorous limitation in a WPDES 

permit without first seeking a contested case hearing before 

DNR. The Court concluded that "Sewerage Commission is 

controlling and requires a contested case hearing under 

§ 283.63 as a prerequisite to judicial review of the DNR's 

decision to issue a WPDES permit." Id. ,] 1. Clean Water 

Action Council failed to exhaust its administrative remedies. 

Therefore, the circuit court's dismissal of Clean Water 

Action Council's petition for judicial review was a proper 

exercise of discretion. Id. '11 24. 

"Whether to apply the doctrine of exhaustion is 

committed to the circuit court's discretion." Clean Water 

Action Council, 354 Wis. 2d 286, '11 5. '"A circuit court 

properly exercises its discretion when it examines the 

relevant facts, applies a proper standard of law, and uses a 

demonstrably rational process to reach a conclusion that a 

reasonable judge could reach."' St. Croix Valley Home 

Builders' Ass'n v. Twp. Of Oak Grove, 2010 WI App 96, '\110, 

327 Wis. 2d 510, 787 N.W.2d 454 (citation omitted). 

In this case, petitioners did not seek DNR's review of 

the Domtar permit under Wis. Stat. § 283.63. Instead, they 

went directly to the Dane County Circuit Court and filed a 

petition for judicial review under Wis. Stat. § 227.52. 
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Domtar moved to dismiss petitioners' petition for judicial 

review on exhaustion grounds (R. 8). DNR did not join 

Domtar's motion and informed the circuit court that it did 

"not necessarily agree with the argument of Domtar" 

(R. 10:1). Relying on an informal opinion letter from the 

Attorney General to DNR Deputy Secretary Matt Moroney 

dated January 19, 2012, the circuit court ruled that § 283.63 

did not require petitioners to seek administrative rev1ew 

before filing a petition for judicial review (R. 16:2). 

Domtar flied its motion to dismiss before this Court's 

decision in Clean Water Action Council. After the opinion in 

that case was released, Domtar moved for reconsideration 

(R. 24). The circuit court conceded that, under Clean Water 

Action Council, "the doctrine of exhaustion of remedies 

requires a party to seek a contested case hearing [under 

§ 283.63(1)] before seeking judicial review" (R. 28: 1). 

However, the court decided that exhaustion was not required 

in this case under futility exceptions cited in Fazio v. 

Department of Employee Trust Funds, 2002 WI App 127, 

255 Wis. 2d 801, 645 N.W.2d 618, and League of Women 

Voters of Appleton, Inc. v. Outagamie County, 

113 Wis. 2d 313, 320, 334 N.W.2d 887 (1983). 

The circuit court did not properly exerc1se its 

discretion in denying Domtar's motion to dismiss because it 

did not apply a proper standard of law. The two cases the 

court relied on to conclude that seeking administrative 

review would have been futile are inapposite. Because the 
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circuit court's denial of Domtar's exhaustion motion was 

premised on an erroneous legal analysis, it was not a proper 

exercise of the court's discretion. See Sewerage Comm'n, 

102 Wis. 2d at 621, 634 (reversing and remanding where 

circuit court misinterpreted § 283.63's predecessor statute); 

accord St. Croix, 327 Wis. 2d 510, 1 10. 

In Fazio, this Court said that exhaustion is not 

required "where the administrative agency would not have 

afforded the party adequate relief because the agency did not 

have the authority to provide the remedy sought. "  Fazio, 

255 Wis. 2d 801, 1 11. Here, petitioners' complaint is about 

the way DNR calculated the phosphorous WQBEL in the 

Domtar permit. DNR has the authority to either change the 

WQBEL m the Domtar permit or recalculate it. 

See Wis. Stat. § 283.31(3), (4). Thus, it does not come within 

Fazio's futility doctrine, which allows a person to skip 

administrative review where the agency lacks the authority 

to give him the desired relief. 

In League of Women Voters, "[t]he attorney for the 

county and the board of adjustment had made very clear, on 

the record of this case, his clients' position that no appeal to 

the board of adjustment would be entertained." 113 Wis. 2d 

at 320. On that ground, the supreme court decided that 

exhaustion was not required because an appeal to the board 

"would have been futile." Id. Nowhere in the record of the 

present case is there any suggestion that DNR informed 

petitioners or anyone else that a request for a contested case 
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hearing on the Domtar permit would be denied. Therefore, 

the League of Women Voters doctrine does not apply here. 

The circuit court based its futility conclusion on a 

January 12, 2007, letter from the DNR Deputy Secretary to 

MEA in an unrelated case. There, DNR denied MEA's 

petition for a contested case hearing to review a WPDES 

permit (R. 28:1, referring to R. 11:138-41). Here, the circuit 

court assumed that DNR would deny a hearing request in 

the present case just as it had in the 2007 case. That is an 

unwarranted extension of League of Women Voters, which 

excused exhaustion on the basis of the agency's declaration 

that it would deny administrative review in the case before 

it, not in some unrelated case. 

Furthermore, the premise of the circuit court's futility 

reasoning-that the present case involved the same type of 

review sought in the 2007 matter-is wrong (R. 28:1). 

According to the court, "[t]he Department took the position 

[in the 2007 letter] that the contested case hearing under 

§ 283.63 only permits review of 'the reasonableness of or the 

necessity for a term or condition contained' in the permit" 

(R. 28:1). Review was denied in the 2007 case (in part) 

because the petitioner was not seeking the specified type of 

review. That is not this case. Here, petitioners are seeking 

review of the "reasonableness" of the phosphorous WQBEL 

in the Domtar permit, which is a "term or condition" of the 

permit. Wis. Stat. § 283.63(1). Thus, under the plain 

language of the statute and the reasoning of the 2007 letter, 
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a contested case hearing would have been available here. 

Petitioning for such a hearing would not have been futile. 

Opposing the Motion for Summary Affirmance DNR 

filed in this Court, petitioners offered several responses to 

DNR's exhaustion argument. All of these arguments should 

be rejected by this Court. DNR will respond to four of those 

arguments in this section of its brief. 

First, petitioners invoked the judicial estoppel doctrine 

cited in State v. Gave, 148 Wis. 2d 936, 437 N.W.2d 218 

(1989). Petenwell and Castle Rock Stewards' and River 

Alliance of Wisconsin's Response in Opposition to DNR's 

Motion for Summary Affirmance (hereinafter, "Petitioners 

Response") at 7. "It is contrary to fundamental principles of 

justice and orderly procedure to permit a party to assume a 

certain position in the course of litigation which may be 

advantageous, and then after the court maintains that 

position, ague on appeal that the action was error." 

Id. at 944. That doctrine does not apply here. The 

exhaustion argument would have been advantageous to 

DNR, but DNR did not advance it. Domtar made the 

argument, but it was rejected by the circuit court, so the 

court did not "maintainD that position." Id. DNR now argues 

on appeal that the circuit court should have adopted the 

position presented by Domtar. None of the Gave factors are 

satisfied here. 

Second, petitioners complain that DNR "failed to cross

appeal on that issue." Petitioners' Response at 7. Here, DNR 
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is asking this Court to affirm the decision and order of the 

court below on an alternative ground not relied on by that 

court. See Helgeland v. Wis. Municipalities, 

2006 WI App 216, � 43, 296 Wis. 2d 880, 724 N.W.2d 208. 

The failure to file a cross-appeal does not bar DNR 

"from raising issues to support the judgment." Dobberfuhl v. 

Madison White Trucks, Inc., 118 Wis. 2d 404, 407, 

347 N.W.2d 904 (Ct. App. 1984). 

Third, petitioners implicitly argue that they believed 

Petenwell and Castle Rock Stewards and River Alliance of 

Wisconsin were each an "individual" person, who could go 

directly to court without seeking a contested case hearing 

under Wis. Stat. § 283.63. Petitioners' Response at 2. This 

view was based on the aforementioned Attorney General's 

letter of January 19, 2012. In Clean Water Action Council, 

this Court concluded that the letter's advice was inconsistent 

with Sewerage Commission, and that Clean Water Action 

Council's reliance on the letter did not excuse it from 

exhausting its administrative remedies. Clean Water Action 

Council, 354 Wis. 2d 286, n 21-22. 

Sewerage Commission has been the law for over 
thirty years. Rather than following the procedure 
required under Sewerage Commission, CWAC chose 
to rely on a novel interpretation of that case 
proffered by the attorney general in an informal 
opinion. It did so despite the well-established fact 
that attorney general opinions are not precedential 
authority. The situation here is one of CWAC's own 
making and is not the type of circumstance in which 
courts have found it would be harsh and unfair to 
apply the exhaustion doctrine. 
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Id. 1 28; see also id. 1 31. Similarly, any reliance petitioners 

may have placed on the January 2012 letter does not excuse 

them from failing to exhaust their administrative remedies. 

Fourth, petitioners argue that this is not a case where 

further agency review will help focus the issues for the Court 

because the question at issue is "purely legal." Petitioners' 

Response at 15. In Clean Water Action Council, this Court 

stated that exhaustion was required "regardless of whether 

the challenge involved questions of fact or law." Clean Water 

Action Council, 354 Wis. 2d 286, 1 15. 

The circuit court affirmed DNR's rel8suance of the 

Domtar permit on the merits. This Court can affirm the 

circuit court on the alternative ground that petitioners failed 

to exhaust their administrative remedies. 

II. DNR's reissuance of the Domtar permit should 

be affirmed because DNR correctly interpreted 
and reasonably applied the applicable 

regulations. 

A. Standard of review. 

'"In deciding an appeal from a circuit court's order 

affirming or reversing an administrative agency's decision, 

we review the decision of the agency, not that of the circuit 

court."' Milw. Cty. v. Labor & Indus. Review Comm'n, 

2014 WI App 55, 1 13, 354 Wis. 2d 162, 847 N.W.2d 874 

(citation omitted). This Court's review is limited to the 

administrative record before the court. Wis. Stat. 

§ 227.57(1); State Pub. Intervenor v. Wis. Dep't of Natural 
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Res., 171 Wis. 2d 243, 249-50, 490 N.W.2d 770 (Ct. App. 1992). 

Nonetheless, this Court has noted that it values the circuit 

court's decision and consideration of the questions presented. 

Painter v. Dentistry Examining Bd., 2003 WI App 123, 'If 8, 

265 Wis. 2d 248, 665 N.W.2d 397. 

The scope of judicial review 1s set by Wis. Stat. 

§ 227.57 and related case law. The agency's decision is 

presumed to be correct; the burden is on the petitioner to 

show that it should be overturned. Wis. Dep't of Revenue v. 

Menasha Corp. , 2008 WI 88, 'If 55, 311 Wis. 2d 579, 

754 N.W.2d 95. Grounds for reversal are limited. Pertinent 

here, the court shall reverse an agency decision if petitioner 

proves: (1) an erroneous interpretation of law (including 

agency regulations) where "a correct interpretation compels a 

particular action" (§ 227.57(5)); (2) the facts found by the 

agency "compel a particular action as a matter of law" 

(§ 227.57(7)); and (3) the agency's exercise of discretion 

exceeded its authority or deviated from agency rule, policy, or 

practice, or from some constitutional or statutory provision 

(§ 227.57(8)). However, the "court shall not substitute its 

judgment for that of the agency on an issue of discretion."  

Wis. Stat.§ 227.57(8). 

An agency's interpretation of its own regulations 1s 

entitled to controlling weight deference because 

[a]n administrative agency knows the specific 
purposes of the regulations it has promulgated. 
Moreover, an agency has a certain expertise in the 
area it is called upon to regulate. Thus we believe 
that an agency is in the best position to interpret its 
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own regulations in accordance with their underlying 
purposes. 

Plevin v. Dep't of Transp., 2003 WI App 211, 'If 13, 267 Wis. 

2d 281, 671 N.W.2d 355 (citation omitted). This Court has 

specifically held that DNR's "interpretation and application of 

its own regulations are entitled to controlling weight 

deference." Sierra Club v. Wis. Dep't of Natural Res., 

2010 WI App 89, ,[ 24, 327 Wis. 2d 706, 787 N.W.2d 855. 

Controlling weight deference requires a court to "uphold 

an agency's interpretation if it is reasonable and is not 

inconsistent with the language of the regulation or clearly 

erroneous." Id. Indeed, a court will defer to an agency's 

"interpretation of a rule and sustain its legal conclusion if it is 

reasonable, even though an alternative view may be equally 

reasonable." Castle Corp. v. Wis. Dep't of Revenue, 

142 Wis. 2d 716, 719, 419 N.W.2d 709 (Ct. App. 1987). 

B. DNR's interpretation of Wis. Admin. Code 

§ NR 217.13(1)(b) is entitled to this Court's 
deference because it is reasonable, 
consistent with the language of the 

regulation, and not clearly erroneous. 

The core question presented in this appeal is whether 

DNR's interpretation of Wis. Admin. Code § NR 217.13(1)(b) 

is entitled to this Court's deference. The answer is yes. 

DNR's interpretation, based on the plain language of the 

regulation and one of the most basic rules of statutory 

construction, is reasonable, consistent with the rule's 

language, and not clearly erroneous. See Sierra Club, 
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327 Wis. 2d 706, '11 24. Therefore, the circuit court's decision 

affirming the Domtar permit and dismissing the petition for 

review should be affirmed. 

The provision at issue states: 

Water quality based effluent limitations for 
phosphorus shall be calculated based on the 
applicable phosphorus criteria in s. NR 102.06 at the 
point of discharge, except the department may 
calculate the limitation to protect downstream 
waters. 

Wis. Admin. Code§ NR 217.13(1)(b). 

Wisconsin courts construe the words "shall" as 

mandatory and "may" as permissive "unless a different 

construction is demanded by the statute9 in order to carry 

out the clear intent of the legislature. " City of Wauwatosa v. 

Milw. Cnty., 22 Wis. 2d 184, 191, 125 N.W.2d 386 (1963). 

"'May' is defined in the dictionary as, inter alia, 'having 

permission to' and 'having liberty to.' Thus, the use of the 

word 'may' implies a discretionary element." Swatek v. Cnty. 

of Dane, 192 Wis. 2d 47, 59, 531 N.W.2d 45 (1995) (citations 

omitted). Further, when "shall" and "may" are used in the 

same statutory section, "'one can infer that the legislature 

was aware of the different denotations and intended the 

words to have their precise meanings. "' Id. (citations 

omitted); accord Heritage Farms, Inc. v. Markel Ins. Co. , 

2012 WI 26, '1] 32, 339 Wis. 2d 125, 810 N.W.2d 465; Scanlon 

9Administrative regulations are subject to the same rules of 
interpretation applicable to statutes. Menasha, 311 Wis. 2d 579, 
'11 45. 
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v. City of Menasha, 16 Wis. 2d 437, 443, 114 N.W.2d 791 

(1962); see also 3 N. Singer & J. Singer, Sutherland 

Statutory Construction, § 57.11 (7th ed. 2008). 

DNR interprets the regulation, as applied to the 

Domtar permit, to mean this: it was required to ("shall") 

calculate the phosphorus WQBEL on the basis of the 

applicable phosphorus criteria for the Wisconsin River 

("the point of discharge"). DNR had the further discretion to 

("may") calculate the phosphorus WQBEL based on the 

water quality criteria for Petenwell and Castle Rock Lakes 

("downstream waters") as appropriate. DNR is not required 

in all cases to calculate the WQBEL on the basis of the water 

quality criteria for the downstream waters. 

This interpretation 1s a reasonable application of the 

shall/may distinction. It is not clearly erroneous. This Court 

should therefore defer to DNR's interpretation of the rule. 

In an effort to avoid this straightforward reading of the 

rule, Petitioners cite and discuss several other statutory and 

regulatory provisions to support their argument that DNR is 

required to account for the potential phosphorus impact on the 

downstream waters in its calculation of Domtar's phosphorus 

WQBEL . See Petitioners' Brief at 23-29 (citing Wis. Stat. 

§ 283.13(5), § 283.31(3)-(4), and Wis. Admin. Code 

§ NR 102.06, 217.12, 217.15). Petitioners misconstrue the 

statutory/regulatory framework. 

Wisconsin Stat. § 283.31(1) prohibits the discharge of 

any pollutant into state waters in the absence of a permit 
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from DNR. Section 283.31(3) states that a DNR permit must 

require any pollutant discharge to meet several standards, 

"whenever applicable." These include: effluent limitations, 

standards, and prohibitions, and "[a]ny more stringent 

limitations, including those . . .  [n]ecessary to meet federal 

or state water quality standards." Wis. Stat. § 283.31(3)(d)l. 

DNR shall also "establish" and "require compliance with . .  . 

water quality based effluent limitations in any permit . . .  if 

these limitations are necessary to meet applicable water 

quality standards." Wis. Stat. § 283.13(5). The statutes do 

not set water quality standards, do not delineate the 

circumstances that trigger a WQBEL, and do not explain 

how a WQBEL is calculated. 

Wisconsin Admin. Code § NR 102.06 provides a list of 

the phosphorus water quality criteria applicable to 

Wisconsin's surface waters. Pertinent here, the total 

phosphorus criterion is 0.1 milligrams per liter (mg/L) for 

the Wisconsin River, and 0.04 mg/L for Petenwell and Castle 

Rock Lakes. Wis. Admin. Code § NR 102.06(3)(a)44., 

102.06(4)(a). Section NR 102.06 does not explain when a 

WQBEL is required or how to calculate a WQBEL. 

Pursuant to Wis. Stat. ch. 283, DNR promulgated 

Wis. Admin. Code ch. NR 217, which establishes "effluent 

standards and limitations, including water quality based 

effluent limitations, for phosphorus in effluent discharged to 

surface waters of the state." Wis. Admin. Code § NR 217.01. 

Subchapter III of§ NR 217 creates the regulatory framework 

- 24 -



for determining when a WQBEL must be included in a 

WPDES permit, and how a required WQBEL is to be 

calculated. 

Wisconsin Admin. Code§ NR 217.12(1) explains when 

a phosphorus WQBEL is required. Before it will include a 

mandatory WQBEL in a water permit, DNR must determine 

whether: 

(a) The discharge from a point source contains 
phosphorus at concentrations or loadings which will 
cause, has the reasonable potential to cause or 
contribute to an exceedance of the criteria in s. NR 
102.06 in either the receiving water or downstream 
waters; and 

(b) The technology based effluent limitation or 
the alternative treatment technology limitation 
calculated under s. NR 243.13 is less stringent than 
necessary to achieve the applicable water quality 
standard for phosphorus in s. NR 102.06. 

A separate provision, Wis. Admin. Code § NR 217.15(1), sets 

out the analysis DNR must use to determine whether the 

conditions requiring a WQBEL under§ NR 217.12(1)(a) have 

been met. Neither§ NR 217.12 nor§ NR 217.15 explains 

how a required WQBEL is to be calculated. 

Instead, § NR 217.13 explains how a phosphorus 

WQBEL is to be calculated. See Wis. Admin. Code 

§ NR 217.13(1)(a). It states that a WQBEL "shall be 

calculated based on the applicable phosphorus criteria in s. 

NR 102.06 at the point of discharge, except the department 

may calculate the limit to protect downstream waters." 

Id. at (b). Under this provision, the applicable phosphorus 
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criterion of the receiving water (i.e., "the point of discharge") 

must be part of the WQBEL calculation. That is mandatory, 

as indicated by the use of the word "shall." Beyond that, the 

provision allows DNR, in an appropriate case, to calculate 

the WQBEL based on the phosphorus criterion of the 

downstream waters m order to protect them. That is 

discretionary, as indicated by the use of the word "may." 

EPA approved§ NR 217's phosphorus rules on July 25, 2012 

(R. 2:5). 

Petitioners imply that DNR is ignoring the needs of 

the Petenwell and Castle Rock Lakes by basing its 

calculation of the WQBEL on the phosphorus criterion of the 

receiving water alone without considering the criterion of 

the downstream waters. Petitioners disregard the permit's 

imposition of a phosphorus "mass limit" on Domtar, which 

was included only because the downstream waters are 

phosphorus-impaired (R. 5:788-89). See Wis. Admin. Code 

§ 217.14(1)(a). They also overlook the fact that the reissued 

permit is more rigorous than Domtar's previous permit with 

respect to its phosphorus limitations. See supra at 7. 

Contrary to petitioners' arguments, DNR's 

interpretation of § NR 217.13(1)(b) is consistent with the 

overall statutory and regulatory framework governing the 

discharge of phosphorus. DNR has shown how the applicable 

statutes and regulations work together. Only § NR 217.13  

provides DNR with directions on how to calculate a 

phosphorus WQBEL. See Wis. Admin. Code § NR 217.13(1). 
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None of the other statutes or regulations purport to provide 

this kind of guidance. The WQBEL calculation procedures 

set out in § 217.13(1)(b) are clear: DNR must ("shalf') 

calculate the WQBEL on the basis of the applicable 

phosphorus criteria "at the point of discharge," and has the 

further discretion ("may") adjust the calculation "to protect 

downstream waters." When putting together the Domtar 

permit, DNR followed these required procedures and applied 

them correctly. 

Petitioners' interpretation of § NR 217.13(1)(b) is 

wrong for two reasons. First, it is contrary to the general 

rule of construction that "shall" denotes a mandatory action 

and "may" denotes a discretionary action. Second, it ignores 

the place of this regulation in the broader statutory and 

regulatory framework. Other than the parties' disagreement 

over the meaning of "shall" and "may," petitioners have not 

identified any errors in the Domtar permit. There is no 

ground for reversal of the agency's decision. See Wis. Stat. 

§ 227.57. Therefore, the permit and the circuit court's 

dismissal of the petition for judicial review should be 

affirmed. 

C. DNR's calculation of the WQBEL in the 

Domtar permit was an appropriate 
exercise of its discretion under Wis. Admin. 
Code § NR 217.13(1)(b). 

During the permitting process, DNR explained that it 

is in the midst of a multi-year research project leading to the 

development of a phosphorus TMDL for the upper Wisconsin 
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River basin (R. 5:288, 291, 822). See supra at 8-9. 

Once established, the TMDL will be applicable to all bodies 

of water in the basin. Wis. Admin. Code § NR 217.16 

explains that, in many circumstances, a new TMDL will 

displace a previously established WQBEL. For example, 

"[i]f the phosphorus limitation based on an approved TMDL 

is more stringent than the water quality based effluent 

limitation calculated under s. NR 217.13, the department 

shall include the more stringent TMDL based limitation in 

the WPDES permit." Wis. Stat.§ 217.16(4). 

DNR stated that the eventual development of the 

TMDL will "likely result in changes to the recommended 

limitations by [Domtar's] next permit reissuance [in 2017]" 

(R. 5:291). This prediction was stated explicitly in Domtar's 

permit (R. 5:790). DNR emphasized its belief "that the 

TMDL process IS the most economically efficient and 

expedient method to attain phosphorus water quality 

standards in the Wisconsin River and its flowages and 

reservoirs" (R. 5:764). Furthermore, acknowledging that 

§ NR 217.13(2)(b) gives it the discretion to account for 

phosphorus impacts on downstream waters when calculating 

a WQBEL, DNR noted that it had no "procedures for 

calculating such limits short of a TMDL that addressD both 

point and nonpoint source impacts on downstream water 

quality criteria" (id.). In other words, the best way for DNR 

to calculate a downstream-based WQBEL for Domtar is to 

complete a TMDL for the entire basin. Even before that 
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process 1s completed, the monitoring and modeling already 

underway will provide a more complete and accurate basis 

for calculating WQBELs protective of both the Wisconsin 

River and the downstream waters. 

The "court shall not substitute its judgment for that of 

the agency on an issue of discretion." Wis. Stat. § 227.57(8). 

Discretion . . .  contemplates a process of reasoning. This 
process must depend on facts that are of record or that 
are reasonably derived by inference from the record and a 
conclusion based on a logical rationale founded upon 
proper legal standards . . . .  "[T]here should be evidence in 
the record that discretion was in fact exercised and the 
basis of that exercise of discretion should be set forth." 

McCleary v. State, 49 Wis. 2d 263, 277, 182 N.W.2d 512 

(1971) (citation omitted). 

DNR's calculation of the WQBEL m the Domtar 

permit according to the mandatory requirement of 

Wis. Admin. Code§ NR 217.13(1)(b), and its decision to wait 

to impose a more accurate limitation after the completion of 

the TMDL study, was an appropriate exercise of its 

discretion. DNR explained its reasoning in detail. In its 

September 10, 2011, and January 10, 2012, memoranda, 

DNR frankly discussed the difficulty of calculating 

individual WQBELS and identified the development of a 

system-wide TMDL as the best hope for reducing 

phosphorus levels throughout the upper Wisconsin River 

basin (R. 5:288-91). It reiterated this discussion in its 

response to the public comments to the draft Domtar permit 

(R. 5:763-64). Significantly, both petitioner River Alliance of 

Wisconsin and the Big Eau Pleine Citizens Organization, 
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commenting on the draft permit, applauded the eventual 

development of a TMDL (R. 5:435, 437). Even Domtar itself, 

in its written response to the draft permit, welcomed the 

development of a TMDL (R. 5:433). 

It was within DNR's discretion to consider the impact 

of Domtar's phosphorus discharge on Petenwell and Castle 

Rock Lakes when calculating Domtar's WQBEL. It was also 

within DNR's discretion not to do so and to wait until a 

system-wide TMDL is developed to adjust Domtar's 

permissible phosphorus discharge. DNR did not exercise its 

discretion erroneously by limiting the WQBEL calculation to 

the "applicable phosphorus criteria . . . at the point of 

discharge," i.e., the Wisconsin River. Wis. Admin. Code 

§ NR 217.13(1)(b). Therefore, this Court should not 

substitute its judgment for the DNR's and should affirm the 

Domtar permit. 

D. EPA approved DNR's WPDES regulations 
and did not object to the Domtar Permit. 

Petitioners contend that the WQBEL in the Domtar 

permit exceeds DNR's authority because it does not meet 

federal requirements, specifically the Clean Water Act. 

Petitioners' Brief at 33-36. Petitioners concede that EPA did 

not object to the Domtar permit, but say it was not required 

to. Petitioners rely on EPA's discussions with DNR on two 
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completely unrelated permits10 to support its position that 

EPA would have disapproved the Domtar permit had it been 

paying better attention. This argument is a non-starter for 

several reasons. 

First, EPA carefully reviewed the Domtar permit, and 

worked with DNR on its development of the phosphorus 

WQBEL. On December 20, 2012, days before the Domtar 

permit was issued, EPA informed DNR in writing that: 

The U.S. Environmental Protection Agency has 
reviewed the National Pollutant Discharge 
Elimination System Permit (Permit) for the schedule 
of compliance related to total phosphorus effluent 
limitations for the Nekoosa Mill Wastewater 
Reclamation Center that was submitted to EPA on 
December 1 1 ,  2012. Based on our review to date, 
EPA would not object to issuance of that permit. 

10Petitioners cite to R. 19:77 [which should be R. 19:78] 19:82, A-Ap. 
181, 185. These are pages from Notice of Final Determination to 
Reissue a Wisconsin Pollutant Discharge Elimination System (WPDES) 
Permit No. Wl-0023990-08-0 to the City of Fond du Lac for its Water 
Pollution Control Plant. The receiving water was Lake Winnebago in 
Fond du Lac County, and the Fox River was the receiving water (R. 
19:77, 82). DNR notes that these are citations to attachments to 
petitioners' brief in support of its Chapter 227 petition (R. 19). These 
attachments, which are not part of the administrative record, are 
beyond the Court's scope of review. See Wis. Stat. § 227.57(1). 
Petitioners also cite to R. 88-89, A-Ap. 190-91. These are pages from a 
November 20, 2012, letter from EPA to DNR regarding "City of 
Oshkosh draft WPDES Permit No. WI-0025038-08." The receiving 
water was the Fox River and the downstream water was Lake 
Winnebago (R. 19:88-91). The City of Oshkosh is in Winnebago County. 
The letter refers to a "TMDL approved for the Lower Fox River, which 
includes the stretch of river from Lake Winnebago to Green Bay," and 
found that the WQBEL in the draft permit was inconsistent with that 
TMDL (R. 19:88). Again, these are citations to attachments to 
petitioners' brief in support of its Chapter 227 petition and are 
therefore beyond the Court's scope of review (R. 19). See Wis. Stat. § 
227.57(1). 
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However, our position could change if any of the 
following occurs: 

a. Prior to the actual date of issuance of a 

Proposed Permit, an effluent guideline or 
standard is promulgated which is applicable 
to the permit and which would require 

revision or modification of a limitation or 
condition set forth in the Draft Permit; 

b. A variance is granted and the Permit 1s 
modified to incorporate the results of that 
vanance; 

c. There are additional rev1swns to be 
incorporated into the Permit which have not 
been agreed to by EPA; or 

d. EPA learns of new information, including as 
the result of public comments, that causes 
EPA to reconsider its position. 

Subject to the above conditions, the permit may be 
issued in accordance with the Memorandum of 
Agreement and pursuant to the Clean Water Act. 

Thank you for your cooperation during the review 
process and your thoughtful consideration of our 
comments. 

(R. 5: 760-61). 

As this letter shows, EPA carefully scrutinized the 

draft Domtar permit, specifically the sections of the permit 

dealing with phosphorus effluent limitations, and, with full 

knowledge of the issues at stake, did not object to its 

reissuance. Petitioner Petenwell and Castle Rock Stewards 

complained to EPA about DNR's alleged failure to use its full 

authority to limit phosphorus discharges by Domtar 
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(R. 5:656-57). EPA was thus fully aware of this critique 

during the entire period that it worked with DNR on the 

draft permit's phosphorus WQBEL (R. 5:438, 604-05, 651-55, 

705-13, 760-61). See supra at 9-10. Therefore, petitioners' 

contention that EPA's implicit disapproval of the Domtar 

permit can somehow be inferred from its criticism of a pair 

of WPDES permits for different entities in different counties 

in different water systems (see supra n. 10) should be 

rejected out of hand.n 

Second, in addition to approving DNR's decision on the 

appropriate WQBEL for Domtar's WPDES permit, EPA 

approved DNR's chosen approach to making WQBEL 

calculations (R. 2:5). Section NR 217. 13(1)(b) gives DNR the 

discretion to decide how to calculate the required WQBEL, 

and-by using the mandatory "shall" and the discretionary 

"may"-does so explicitly. See supra at 22-27. By approving 

that regulation and by not objecting to the WQBEL in the 

Domtar permit, "EPA effectively determined that the permit 

complies with [federal law]." Andersen v. Dep't of Natural 

Res., 2011  WI 19, 'If 63, 332 Wis. 2d 41, 796 N.W.2d 1. 

llSignificantly, the non-objection letter in the present case was signed 
by the same EPA officer who signed the objection letter in the City of 
Oshkosh case (R. 5:761; R. 19:91). Both letters were addressed to the 
same DNR officer (R. 5:760; R. 19:88). The two letters were written one 
month apart (id.). Although the letter in the City of Oshkosh case is 
beyond this Court's scope of review, see supra n. 10, DNR notes that the 
fact that the same person wrote these two letters one month apart 
confirms that EPA scrutinized both permits, and affirmatively decided 
to object to one (the Oshkosh permit) and not object to the other (the 
Domtar permit). 
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Finally, as explained by our supreme court in 

Andersen, even if the Domtar permit in particular or DNR's 

permit program in general violates federal law, petitioners 

have no remedy in state court. 

If [they are] entitled to a remedy, the remedy rests 
with the EPA. For instance, an aggrieved person 
may seek limited judicial review in federal district 
court of the EPA's decision not to object to a permit. 
While such judicial review is available on only two 
narrow grounds, one of those grounds is particularly 
relevant to this case: an aggrieved person may claim 
in federal district court that a proposed permit 
violates applicable federal guidelines that the EPA 
failed to consider. In addition, any interested person 
may seek judicial review in the federal courts of 
appeals of the EPA's action "in making any 
determination as to a State permit program . . . .  " 
For example, an interested person may seek review 
of the EPA's decision to withdraw or not to withdraw 
authorization of a state's permit program. As 
previously explained, one of the circumstances in 
which the EPA may withdraw its approval of a 
state's permit program is when the state issues 
permits that do not comply with the federal 
regulations. 

Andersen, 332 Wis. 2d 41, '11 65 (citations and footnotes 

omitted). 

EPA approved DNR's WPDES permitting rules, 

reviewed the draft Domtar permit, knew that its phosphorus 

limitation was calculated on the basis of the Wisconsin 

River's water quality criterion, worked with DNR to resolve 

its concerns about the permit, and did not object to the 

permit's reissuance. Thus, EPA effectively found that the 

Domtar permit complies with federal regulations and the 
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Clean Water Act. Moreover, any complaint petitioners might 

have that the Domtar permit does not comply with federal 

law must be brought to the EPA, not state court. 

CONCLUSION 

For the above reasons, DNR asks that the Court deny 

all of Petitioners' requested relief and affirm DNR's Domtar 

A.W. LLC WPDES permit decision in its entirety. 

Dated this 20th day of May, 2015. 

BRAD D. SCHIMEL 

Assistant Attorney General 
State Bar #1027974 

Attorneys for 

Wisconsin Department of Justice 
Post Office Box 7857 
Madison, Wisconsin 53707-7857 
(608) 266-3859 
(608) 267-2223 (Fax) 
whelanmf@doj.state. wi. us 
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