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1. General and Miscellaneous

Comment: We received over 4,500 comments via email communications in support of our
rulemaking that were similar in content and format. The Commenters noted that reducing haze
causing pollution from Texas power plants will not only preserve and protect our national parks
and wilderness areas for future generations, but will directly benefit public health by requiring a
more than 60% statewide reduction in harmful sulfur dioxide emissions.

Response: We acknowledge the commenters for their support of this action. While the purpose
of the action is to reduce regional haze, we agree that reductions in air pollution can have other,
ancillary benefits, including improving public health.

Comment: We received many individual comments in support of our rulemaking, specifically
regarding the requirements that Texas coal plants reduce SOz emissions. These comments were
from members representing various organizations, members of Congress and other government
agencies, and members of the general public. At the public hearings in Austin, Texas and
Oklahoma City, Oklahoma, over 100 people expressed general support for the plan. The
speakers at the public hearings included members of various organizations and members of the
general public.

Response: We acknowledge these commenters for their support of our proposal, including the
proposed requirements for SOz emission reductions within Texas. We thank those who attended
and participated at our public hearings.

Comment: Some of the above individual commenters, e-mail commenters and several other
commenters who generally supported our action had also requested that we also consider the
addition of controls on several large coal plants in Texas (Welsh, Pirkey, and NRG Parish) and
include the reduction of NOx pollution from all Texas coal plants in the plan, many referring to
NOx BART reductions in New Mexico.

Response: We respond to specific comments concerning additional controls on Welsh, Pirkey,
and Parish, as well as comments on NOx reductions elsewhere in this document. Please refer to
the sections of this document where we discuss cost, cost versus visibility, and modeling.

Comment: We received three letters from Federal Land Managers' in support of this
rulemaking. The National Park Service stated its support for the proposed reductions of SO2
emissions, which will improve visibility at Big Bend, Carlsbad Caverns, and Guadalupe
Mountains National Parks. The U.S. Department of Agriculture Forest Service stated its support
of the FIP and the additional controls on fifteen Texas sources which will benefit visibility in the
Class I areas of Upper Buffalo and Caney Creek in Arkansas, which it manages. The U.S. Fish
and Wildlife Service stated its support for our effort to review SO pollution controls and to

! The Clean Air Act at 42 U.S. Code Section 7602 (i) states that he term “Federal land manager” means, with
respect to any lands in the United States, the Secretary of the department with authority over such lands.



determine reasonable levels of air quality emissions that ensure reasonable progress toward our
nation's visibility goal at the Wichita Mountains.

Response: We acknowledge these Federal Land Managers for their support of this action.

Comment: The TCEQ supported the EPA's proposal to approve TCEQ's BART determinations.

Response: We acknowledge the TCEQ for its support for this component of our proposed
action. We discuss issues regarding BART requirements in Texas in greater detail in our
responses to specific comments elsewhere in this document.

Comment: One commenter at the public hearing in Austin, Texas, stated general support for the
EPA’s proposal and expressed concern about mercury exposure from power plants.

Response: We acknowledge the commenters support. Our action on the Texas SIP and our
promulgation of the FIP is in accordance with the Clean Air Act requirements for addressing the
problem of regional haze. The Act and the regional haze rule prohibits us from addressing
mercury emissions in the review of a regional haze SIP submittal.

Comment: One commenter at the public hearing in Austin, Texas, stated general support of the
EPA’s proposal and wondered why Arkansas was left out of the rule.

Response: We note that the EPA previously acted on the Arkansas Regional Haze SIP with a
partial approval and partial disapproval of the State plan (77 FR 14604, March 12, 2012). For
those components of the State plan that we disapproved, we proposed a rule to establish a FIP to
address regional haze and visibility transport requirements that was published on April 8, 2015
(80 FR 18944). The comment period for the proposal ended on July 15, 2015, and was
subsequently reopened for 15 days, ending on August 7, 2015. You may view the docket for this
proposal at the Federal e-Rulemaking Portal: http://www.regulations.gov; Docket No. EPA-
R06-OAR-2015-0189.

Comment: One commenter stated that she was part of a contingent that met with senior EPA
officials in October 2011, and later addressed a letter to the Administrator in December 2011,
that objected to the Texas SIP not reducing pollution or imposing BART on 117 sources and
asserted a need for agency resources to address the problem. The commenter received a
response letter affirming EPA’s commitment to act on the SIP according to earlier applicable
consent decree deadlines. The Commenter asked EPA to remember this past representation
when considering the perpetual lack of action by the TCEQ on SOz and NOx.

Response: Our consent decree was later extended to December 9, 2015. Except for Texas EGU
BART, we are completing our consent decree obligation for final action on the Texas Regional
Haze SIP in accordance with that deadline. Due to the CSAPR remand, we are unable to act on



Texas EGU BART, and will complete that part of our obligation in a future action. To the extent
the comment suggests that changed deadlines and related assurances would change our
substantive review obligations, we disagree. Our review is based on whether the submitted SIP
meets the applicable requirements of the Clean Air Act.

Comment. We received five letters and e-mails which stated general opposition to the EPA’s
proposed rulemaking from citizens and a representative of one organization. The Commenters
expressed concerns that less Federal regulation of the power industry is better and, that in
general, the EPA’s proposal would cause problems with electric power grid reliability and
electricity affordability.

Response: The power industry, and individual facilities that are part of that industry, may be
subject to requirements of the Clean Air Act to address regional haze, as specified by Congress.
Elsewhere in our response to comments, we provide substantial explanations and reasons for our
authority to regulate these sources, disapproving elements of the Texas SIP, and finalizing our
FIP. We note that we received specific comments on aspects of electrical generation, including a
report on alleged grid reliability issues from ERCOT. We discuss this issue in greater detail in
the sections which deal with electric reliability in this document.

Comment: AECT stated that the EPA has not supported its proposal. Thus, AECT requested
that the EPA withdraw its proposal and re-evaluate the Texas Regional Haze SIP using the
corrected process, criteria, and information discussed by AECT and AECT member companies
in their comments.

Response: We direct AECT to the detailed responses to specific comments provided elsewhere
in this document for the reasons we are disapproving elements of the Texas SIP and finalizing
our FIP.

Comment: AEP supported the EPA's approval of the TCEQ's BART rules; however AEP urges
and requests that the EPA withdraw its proposed disapproval of the Texas and Oklahoma SIP
provisions and fully approve the Texas and Oklahoma regional haze SIP provisions. AEP states
that the EPA must withdraw its proposed FIP because the proposal departs from past practices
and precedent; is outside the scope of the requirements of the CAA, Regional Haze Rule, and
reasonable progress guidance; is arbitrary and capricious; and is an abuse of discretion.

Response: We appreciate the Commenter’s support of the EPA’s approval of the TCEQ’s BART
rules, and direct AEP to the detailed responses to specific comments provided elsewhere in this
document for the reasons we are disapproving elements of the Texas and Oklahoma SIPs and
finalizing our FIPs.

Comment: NRG stated that it supports the EPA's proposed findings that Texas has met
requirements for identifying the baseline conditions at Big Bend and the Guadalupe Mountains,



addressing "reasonably attributable visibility impairment," mitigating the impacts of construction
activities on visibility impairment, considering source retirement and replacement schedules as
part of the State's long-term visibility strategy, implementing smoke management techniques,
providing enforcement authority, quantifying visibility changes that may result from emission
changes over the term of the long-term strategy, and implementing a regional haze monitoring
strategy, emissions inventory, and appropriate federal land manager consultations.

NRG also stated that it does not support the EPA's proposed disapproval of various plan
elements or promulgation of a FIP, and that the EPA should also approve all other aspects of the
Texas regional haze plan, and not implement a FIP.

Response: We appreciate NRG’s support of our findings and direct it to the detailed responses to
specific comments provided elsewhere in this document for the reasons we are disapproving
elements of the Texas SIP and finalizing our FIP.

Comment: UARG stated that because EPA has no basis for disapproving the Texas and
Oklahoma regional haze SIPs, its proposed FIPs are by definition unlawful. But even assuming
for the sake of argument that EPA’s SIP disapprovals were valid, the proposed FIPs would
violate the CAA and the regional haze rule. The FIPs are based on a flawed and incomplete
reasonable progress analysis and would require emission reductions that are beyond EPA’s
authority to impose in this rulemaking.

Response: We direct UARG to the detailed responses to specific comments provided elsewhere
in this document for the reasons we are disapproving elements of the Texas and Oklahoma SIPs
and finalizing our FIPs.

Comment: Commenter 0053-60 questioned if there is a way to institute the regulation and at the
same time prevent the energy companies from passing the cost onto their customers. The
commenter suggested that companies be fined instead of having customers pay for their
problems.

Response: It is an unfortunate consequence that the costs associated with controlling the
emissions from power plants often result in increasing the cost of electricity. Because of the
competitive nature of the ERCOT grid, we cannot speculate on how much an average person’s
electric bill will increase. However, we are very sensitive to the ramifications of our actions and
we seek to select the most cost-effective option when we propose and finalize these controls.

Comment: The Regional Haze Process Must Be Implemented Reasonably Going Forward.
[EEI (0076) p. 2-4]

According to EEI, the Clean Air Act (CAA) regional haze program tasks states with determining
what is reasonable progress toward elimination of man-made visibility impairment, for which
EPA has set a goal of 2064, along with specific progress milestones (10-year planning and SIP



revisions, with program reviews in the middle of the 10-year planning periods).” The regional
haze program contemplates gradual visibility improvements along a "glide path" that considers
the 2064 goal, and does not require immediate reductions that exceed making "reasonable
progress", as determined by the state based on four statutory factors,? in the first planning period
through 2018 or in any subsequent planning period. Thus, it neither requires nor authorizes the
frontloading of extensive control requirements. Instead, the regional haze program should be
implemented in a manner that allows states, through state environmental and electric utility
regulators and in conjunction with power companies, to plan the optimal timing of emission
control projects. This planning process is vital in order to minimize impacts on the cost and
reliable provision of electric power and to allow investment decisions to be made over suitable
planning horizons. It is additionally justified given the, at best, minimal visibility benefits EPA
claims would be achieved in the proposed rulemaking.

Thus, as EPA and the states begin to implement the next rounds of the regional haze program to
continue reasonable progress, EEI suggested that EPA should allow states to consider the timing
and scope of additional control activities, consistent with effective long-term utility planning.
EPA also must take into consideration the progress already made through the installation of
controls to satisfy Best Achievable Retrofit Technology (BART) requirements and BART-
equivalent measures such as the Cross-State Air Pollution Rule (CSAPR) and through other
CAA regulations that can result in reduced emissions that may contribute to visibility
impairment.

Footnotes:

2 The first 10-year planning period began in 2009 and ends in 2018. The next runs from 2019-2028, with SIPs due
in 2018.

3 Cost of compliance, time necessary for compliance, energy and non-air quality impacts of compliance, and
remaining useful life of any existing source subject to such requirements.

Response: We agree with EEI that the regional haze program contemplates gradual visibility
improvements. We do not consider the controls we have proposed and those we finalize in this
action as being extensive or frontloading. We believe the regional haze process set up by us
through the regional planning organizations provided states with an opportunity to implement the
program “in a manner that allows states, through state environmental and electric utility
regulators and in conjunction with power companies, to plan the optimal timing of emission
control projects.” We believe that Texas had an opportunity to “minimize impacts on the cost
and reliable provision of electric power and to allow investment decisions to be made over
suitable planning horizons,” while satisfying our regulations. However, as we have outlined in
our proposal and our final rulemaking, Texas failed to comply with certain aspects of the
Regional Haze Rule and thus portions of its regional haze plan are not approvable. We disagree
with EEI that the visibility benefits that we proposed are minimal. As we have done in the first
round of regional haze SIPs, we will allow states to consider the timing and scope of additional
control activities, consistent with effective long-term utility planning, as the states begin to
develop future SIPs.

Comment: [CCP (0075) p. 2] CCP incorporated the comments of the Association of Electric
Companies of Texas (AECT) (comment 0074) by reference.



Response: The EPA acknowledges CCP's support of the comments submitted by AEC.

Comment: [AEP (0055) p. 2] AEP stated that they support and incorporate by reference the
industry member association comments of the Edison Electric Institute (EEI) (comment 0076),
Utility Air Resources Group (UARG) (comment 0065), Association of Electric Companies of
Texas (AECT) (comment 0074) and Gulf Coast Lignite Coalition (GCLC) (comment 0063) all
of which AEP is a member.

Response: The EPA acknowledges AEP's support of the comments submitted by EEI, UARG,
AECT, and GCLC.

Comment: [EEI (0076) p. 11] EEI urged EPA to consider the technical comments of both
Southwestern Public Service (0064) and Luminant (0061) regarding unit-specific and other
concerns.

Response: The EPA acknowledges EEI's support of the comments submitted by SPS (Xcel
Energy) and Luminant.

Comment: [San Miguel (0060) p. 5] San Miguel is an active member of the Gulf Coast Lignite
Coalition (GCLC). San Miguel refers to, and fully supports the more expansive comments
submitted by GCLC in this rulemaking. San Miguel stated that GCLC comment letter explains
why the EPA's proposed disapproval of key components of Texas' SIP, and its proposal of a FIP
is without basis, is without prior precedent, and unfairly targets and burdens Texas sources.
Specific topics covered in the GCLC comments are:

* EPA may not supplant Texas' SIP with what EPA believes is a more reasonable FIP

* EPA is unlawfully attempting to double-burden sources already complying with BART
requirements and attempts to apply beyond-BART requirements to sources that are
explicitly exempted from single-source BART requirements

* Texas' reasonable progress analysis and associated SIP submission complies with all
CAA requirements and must be approved

* Texas' long-term strategy and associated SIP submission complies with all CAA
requirements and must be approved

* Every factor of EPA's proposed reasonable progress analysis fails

* EPA has violated its regional consistency regulations by applying different and more
stringent standards on Texas units compared to other states and regions

* EPA may not issue this FIP prior to providing Texas the opportunity to submit a SIP
responsive to EPA's determination that Texas' 2009 SIP submission was inadequate

* EPA's Regional Haze FIP is not a rule of "nationwide scope and effect."

Response: The EPA acknowledges San Miguel's support of the comments submitted by the
GCLC. Our responses to GCLC's specific comments are provided throughout this document.



Comment: [Earthjustice (0067) p.1, 61] Earthjustice et al., incorporated by reference and
attached the comments submitted by Earthjustice, National Parks Conservation Association, and
the Sierra Club regarding prior actions taken in the development of the Texas regional haze plan.
Earthjustice et al., also attached several references cited in their comment. These attachments
include the following:

e ODEQ Aug. 3, 2007 Letter to TCEQ; TCEQ Oct. 15, 2007 Letter to ODEQ; TCEQ
Mar. 25, 2008 letter to ODEQ; ODEQ May 12, 2008 Letter to TCEQ.

e Letter from McCrystie Adams & Michael Hiatt, Earthjustice, to EPA (Feb. 28, 2012),
Docket ID No. EPA-HQ-OAR-2011-0729 Re: Proposed Partial Regional Haze FIP for
Texas Exempting BART-Eligible Texas EGUs from BART Based on EPA’s
Determination that the Cross-State Air Pollution Rule is “Better than BART.”

e Conservation Organizations’ October 26, 201 1comments to EPA Re: Texas Regional
Haze Plan — Efficacy in the Face of the Anticipated “Better than BART” Rulemaking for
the Cross-State Air Pollution Rule.

e Letter from McCrystie Adams & Michael Hiatt, Earthjustice, to Margaret Earnest, Texas
Commission on Environmental Quality (Oct. 1,2013), Re: 2014 Five-Year Regional
Haze SIP Revision—Project No. 2013-013-SIP-NR.

e U.S. Fish and Wildlife Service and National Park Service Comments Regarding Texas
Proposed Regional Haze Rule State Implementation Plan.

e Benchmarking Air Emissions of the 100 Largest Electric Power Producers in the United
States (May 2014).

e Daniel Cohan, Addressing pollution from legacy coal power plants in Texas (June 2013).

e Summary of Oil and Gas Sector TSD: Significant Stationary Source of NOx Emissions,
October 2012.

e Conservation Organizations’ August 2, 2012 comments to EPA Re: Docket ID No. EPA-
R08-OAR-2012-0026, comments on EPA Proposed Approval, Disapproval, and 2
Promulgation of Implementation Plans; State of Wyoming; Regional Haze State
Implementation Plan; Federal Implementation Plan for Regional Haze.

e Texas 2014 Five-Year Regional Haze State Implementation Plan Revision, Proposal,
June 18, 2013.

e Texas 2014 Five-Year Regional Haze State Implementation Plan Revision, February 26,
2014.

e 2011 Oil and Gas Emission Inventory Enhancement Project for CenSARA States.

e Conservation Organization’s August 26, 2013 comments to EPA Re: Docket ID No.
EPA-R08-OAR-2012-0026, Comments on EPA’s Re-Proposed Approval, Disapproval,
and Promulgation of Implementation Plans; State of Wyoming; Regional Haze State
Implementation Plan; Federal Implementation Plan for Regional Haze, 78 Fed. Reg.
34,738 (June 10, 2013).

e Environmental Commenters’ August 20, 2014 comments to EPA Re: Comments of Clean
Air Task Force, National Parks Conservation Association, Earthjustice, WildEarth
Guardians, and Southern Utah Wilderness Alliance on Managing Emissions From Oil
and Natural Gas Production in Indian Country: Advanced Notice of Proposed
Rulemaking, 79 Fed. Reg. 32,502 (June 5, 2014).



Response: We acknowledge and appreciate receipt of the supplemental documents submitted by
Earthjustice et al. We take no position in this action regarding these documents beyond our
responses to any comments specifically referencing the documents.

Comment: [Stamper (0068) p.57] Ms. Stamper submitted 69 files as exhibits attached to her
comments. These files were used as references in her review of the proposed rule and analyses.

List of Exhibits submitted with Stamper (0068)

Exhibit
Number
1 November 3, 2010 letter from David C. Foerter, ICAC to Senator Carper.
) U.S. EPA, An Assessment of the Feasibility of Retrofits for the Toxics Rule, March
9,2011.
Direct Testimony of Mr. Chad Teply, PacifiCorp, before the Wyoming Public
Service Commission.
4A August 3, 2011 “B&W gets contract for dry scrubber project at Karn coal plant.”
December 17, 2014 Extension Request for Consumers Energy Company’s D.E.
Karn Plant (SRN B2840) Units 1 & 2 for Compliance with the Mercury and Air

Title/Description

3

4B Toxics Standard (40 CFR 63 Subpart UUUUU) and the Michigan Mercury Rule
(R336.2501)
5 July 9, 2014 TVA — Gallatin Fossil Plant (GAF) — Request for Compliance

Extension - Mercury and Air Toxics (MATS).

November 5, 2013 Request for One-Year Extension of the Compliance Deadline
6 for the Mercury and Air Toxics Standards and of the Expiration Date of the Plan
Approval for the Installation of Flue Gas Desulfurization Units

October 4, 2012 Construction Extension for Consumers Energy Company’s JH
Campbell Facility Pursuant to the Mercury and Air Toxics Standard (40 CFR 63

! Subpart UUUUU, also known as MATS) as well as the Michigan Mercury Rule
(R336.2501, et seq)
A Hitachi Power Systems America Awarded Contract to Supply Pollution Controls
Equipment for KCP&L.”
B June 22, 2012 Request for Extension of the Mercury and Air Toxics Standards
(MATS) Compliance Deadline KCP&L La Cygne, Source ID No. 1070005
9 Sargent & Lundy, IPM Model — Updates to Cost and Performance for APC

Technologies, Wet FGD Cost Development Methodology, Final March 2013.

10A EPA’s Cost Effectiveness Spreadsheet for SDA at the Corette Power Plant.

10B EPA’s Cost Effectiveness Spreadsheet for wet FGD at the Corette Power Plant.

10C EPA’s Cost Effectiveness Spreadsheet for DSI at the Corette Power Plant.

January 30, 2013 NIPSCO — Michigan City and R.M. Schahfer Generation

11 Stations Request for Extension of Time to Comply with the Utility MATS

NESHAP

12 EPA’s NOx Cost Effectiveness Analyses for Jim Bridger Power Plant, EPA-R08-
OAR-2012-0026-0085.

13 OMB Circular A-94.

14 Black & Veatch vendor brochure on CT-121.




Yasuhiko Shimogama, Hirokazu Yasuda, Naohiro Kaji, Fumiaki Tanaka, and
David K. Harris, Commercial Experience of the CT-121 FGD Plant for 700 MW

15 Shinko-Kobe Electric Power Plant, Paper No. 27, presented at MEGA Symposium,
Air & Waste Management Association, May 19-22, 2003.

16 CT-121 FGD Process — Jet Bubbling Reactor.

Jonas S. Klingspor, Kiyoshi Okazoe, Tetsu Ushiku, and George Munson, High

17 Efficiency Double Contact Flow Scrubber for the U.S. FGD Market, Paper No.
135 presented at MEGA Symposium, Air & Waste Management Association, May
19-22, 2003.

18 Yoshio Nakayama, Tetsu Ushiku, and Takeo Shinoda, Commercial Experience and
Actual-Plant-Scale Test Facility of MHI Single Tower FGD.

19 Mitsubishi High SO2 Removal Experience.

20 White Bluff Station Units 1 and 2 Evaluation of Wet vs Dry FGD Technologies,
Rev. 3, October 28, 2008, prepared by Sargent & Lundy.

21 Wet FGD Actual SO2 Emission Rates from CAMD data.

22 SDA Actual SOz Emission Rates from CAMD data.

Sargent & Lundy, IPM Model — Updates to Cost and Performance for APC

23 Technologies, Dry Sorbent Injection for SO2 Control Cost Development
Methodology, March 2013.

24 Fischer, Diane and Preston Tempero, Black& Veatch, Early Lessons Learned from
Implementation of Dry Sorbent Injection Systems, 2012.

75 Sargent & Lundy, IPM Model — Updates to Cost and Performance for APC
Technologies, SDA FGD Cost Development Methodology, Final March 2013.

26 Lawrence Gatton, Alstom Power, Next Generation NID for PC Market, Coal-Gen,
August 17-19, 2011.

Black & Veatch, LG&E/KU — Mill Creek Station, Phase II Air Quality Control

27 Study, Air Quality Control Validation Report, March 4, 2011, Revision D — Issued
for Project Use.

28 Alstom Brochure, NID™ Flue Gas Desulfurization System for the Power Industry.
February 8, 2012 Direct Testimony of Christian T. Beam on behalf of
Southwestern Electric Power Company, In the Matter of Southwestern Electric

29 Power Company’s Petition for a Declaratory Order Finding that Installation of
Environmental Controls at the Flint Creek Power Plant is in the Public Interest,
Before the Arkansas Public Utilities Commission, Docket 12-008-U.

30 Technical Support Document to Comments of Conservation Organizations,
Proposed Montana Regional Haze FIP — June 15, 2012.

31 Sargent & Lundy, Big Sandy Plant Unit 2, Order-of-Magnitude FGD Cost
Estimate, Volume 1 — Summary Report, September 29, 2010.

32 Spreadsheet with data on EGUs with wet scrubbers in arid areas.

33 Xcel Energy, We are energized, Texas and New Mexico.

34 Wet FGD Cost IPM TX Sources Revised VS Mar 27 2015.xlIsx.

35 NID CDS Cost IPM TX Sources VS Mar 27 2015.xIsx.

36 SDA Cost IPM TX Sources Revised VS Mar 27 2015.xlsx.

37 DSI Cost IPM TX Sources Revised VS Mar 27 2015.xlsx.

38 Tolk Costs for Water Rights Purchase for SOz Scrubbers.xlIsx.




March 2011 National Park Service spreadsheet “EGUs with Proposed BART

39 ,
Controls.
May 28, 2009 Wyoming Department of Environmental Quality BART Application

40 .
Analysis, Dave Johnston Plant.
May 28, 2009 Wyoming Department of Environmental Quality BART Application

41 .
Analysis, Naughton Plant.
Letter from Arizona Department of Environmental Quality to Steve Fry, EPA

42 Region IX, Re: Consultation Regarding Best Available Retrofit Technology
Analyses for the Four Corners Power Plant and Navajo Generating Station, May
12, 2008.

43 URS, Assessment of Technology Options Available to Achieve Reductions of
Hazardous Air Pollutants, 4/5/11.

44 2Bg(l)3900ck Power Environmental, Wet Flue Gas Desulfurization Scrubber Upgrades,
Moretti, Albert L., State-of-the-Art Upgrades to Existing Wet FGD Systems to

45 Improve SO2 Removal, Reduce Operating Costs and Improve Reliability, Presented
to Power-Gen Europe, Cologne, Germany, June 3-5, 2014,
Frazer, C., A. Jayaprakash, S.M. Katzberger, Y.J. Lee, B.R. Tielsch, presented to

46 EPRI Power Plant Air Pollutant Control Mega Symposium, August 30 — September
2, 2010, Baltimore, MD.

47 February 2011, Babcock Power, LG&E Services Company Contract No. 501654,
Mill Creek FGD Performance Upgrade Study.

48 SOz Scrubber Upgrade Costs Data.
May 28, 2009 Wyoming Department of Environmental Quality BART Application

49 . . )
Analysis for Jim Bridger Power Plant.

50 December 12, 2007 Coal Creek Station Units 1 and 2 Best Available Retrofit
Technology Analysis.

51 January 2008 BART Analysis for Cholla Unit 4.
Colorado Department of Public Health and Environment, Best Available Retrofit

52 Technology (BART) Analysis of Control Options for Public Service Company-
Hayden Station.

53 Hayden BART Cost Analysis.

54 EPA’s Colstrip Unit 1 SO2 Emissions and Costs Summary.

55 EPA’s Colstrip Unit 2 SO2 Emissions and Costs Summary.
See Permit Amendment, Source Analysis & Technical Review, Public Service

56 Company of Oklahoma, Oklaunion Power Station, Permit Number
9015/PSDTX325M2.

57 Emission Sources — Maximum Allowable Emission Rates, Permit Numbers 9015
and PSDTX325M?2, dated February 3, 2012.

58 Worksheet entitled “Pirkey and Oklaunion Coal Info.”

59 Worksheet entitled Oklaunion and HW Pirkey CAMD 2000 to 2014.

60 Federal Operation Permit, H.W. Pirkey Power Plant, November 22, 2010.

61 TCEQ, Construction Permit Amendment, Review Analysis & Technical Review,
Big Spring Carbon Black Manufacturing Plant, Permit No. 6580.

62 September 25, 2012 Federal Operating Permit for Sid Richardson Carbon Big

Spring Facility.
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Statement of Basis of the Federal Operating Permit for Sid Richardson Carbon

63 Company Big Spring Facility.

64 Clean Air Markets Database Emission Data for Twin Oaks (TNP One Steam
Electric Station).

65 Statement of Basis of the Federal Operating Permit, Optim Energy Twin Oaks, LP.

66 Federal Operating Permit for Optim Energy Twin Oaks, LP, April 4, 2011.

Burns & McDonnell, Utility FGD Design Trends, which provides, among other

67 things, the year each FGD system at an EGU began operation.
Jianmin Wang, et. al., Leaching Behavior of Coal Combustion Products and the
68 Environmental Implication in Road Construction, A National University

Transportation Center at Missouri University of Science and Technology,
NUTC R214, April 2011.

69 Spreadsheet with TX EGUs 2012 to 2014 CAMD Data Ranked for SO».

Response: We acknowledge and appreciate receipt of the supplemental reference documents
submitted by Ms. Stamper. We take no position in this action regarding these documents
beyond our responses to any comments specifically referencing the documents.

Comment: Commenter 0053-37 supported the proposed rule, and referred to a report produced
by Dr. Scott Nystrom of Regional Economic Modeling Incorporated (REMI) on behalf of
Citizens Climate Lobby. The report modeled carbon pricing legislation and has been used by
energy producers in the natural gas and nuclear arenas. It was beneficial in every way in terms
of economic growth, in terms of job growth, and had all the ancillary benefits of haze reduction
and the reduction of other pollutants in the environment. The commenter asked that state and
federal legislatures to take an opportunity to look at the report.

Response: Because the report was not attached to the comment letter, it was not loaded in the
docket. We believe the referenced report is available here:

https://citizensclimatelobby.org/remi-report/]

The REMI report examined the impact of a steadily-rising fee on carbon-based fuels with
revenue from that fee returned to households in equal shares. While we appreciate the
commenter bringing this report to our attention, we note that carbon pricing is outside the scope
of our proposed action with respect to regional haze implementation plans.

Comment: A commenter suggested that 2064 is too long for Texas polluters to improve air
quality to natural conditions.
Response: Our federal regulations require that states attempt to meet the established national

goal of natural visibility conditions by 2064, or demonstrate why that goal cannot be met. See
40 CFR 51.308(d)(1).
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Comment: [TCEQ/PUCT (0056) p. 16] The TCEQ noted the statute requires the regulating
entity to consider "the energy and non-air quality environmental impacts of compliance" when
developing the RPG. Nowhere in the EPA's proposal is this factor further defined. The EPA
provides guidance to states on how to consider this factor, but ignores a crucial part of the term.
The EPA cites only one element of its BART guidance as the basis of its analysis of this factor,
but ignores another more important element: the impact to energy reliability and costs due to
compliance with the RPG controls in the proposed FIP that are developed for a large segment of
the electric energy production in Texas.

Response: The TCEQ/PUCT is incorrect in its assertion that we did not consider the energy and

non-air quality environmental impacts of compliance. This factor is specifically evaluated in our
FIP TSD:?

Regarding the analysis of energy impacts, the BART Guidelines advise, “You
should examine the energy requirements of the control technology and determine
whether the use of that technology results in energy penalties or benefits.”® As
discussed below in our cost analyses for Dry Sorbent Injection (DSI) and Spray
Dryer Absorber (SDA) SOz scrubbers, our cost model allows for the inclusion or
exclusion of the cost of the additional auxiliary power required for the pollution
controls we considered to be included in the variable operating costs. We chose
to include this additional auxiliary power in all cases. Consequently, we believe
that any energy impacts of compliance have been adequately considered in our
analyses.

Regarding the analysis of non-air quality environmental impacts, the BART
Guidelines advise:*

Such environmental impacts include solid or hazardous waste
generation and discharges of polluted water from a control device.
You should identify any significant or unusual environmental
impacts associated with a control alternative that have the potential
to affect the selection or elimination of a control alternative. Some
control technologies may have potentially significant secondary
environmental impacts. Scrubber effluent, for example, may affect
water quality and land use. Alternatively, water availability may
affect the feasibility and costs of wet scrubbers. Other examples of
secondary environmental impacts could include hazardous waste
discharges, such as spent catalysts or contaminated carbon.
Generally, these types of environmental concerns become
important when sensitive site-specific receptors exist or when the
incremental emissions reductions potential of the more stringent
control is only marginally greater than the next most-effective
option. However, the fact that a control device creates liquid and

2 See discussion beginning on page 6 of our FIP TSD.
3 70 FR 39168 (July 6, 2005).
4 70 FR 39169 (July 6, 2005).
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solid waste that must be disposed of does not necessarily argue
against selection of that technology as BART, particularly if the
control device has been applied to similar facilities elsewhere and
the solid or liquid waste is similar to those other applications. On
the other hand, where you or the source owner can show that
unusual circumstances at the proposed facility create greater
problems than experienced elsewhere, this may provide a basis for
the elimination of that control alternative as BART.

The SO2 control technologies we considered in our analysis — DSI and scrubbers
— are in wide use in the coal-fired electricity generation industry. Both
technologies add spent reagent to the waste stream already generated by the
facilities we analyzed, but do not present any unusual environmental impacts. As
discussed below in our cost analyses for DSI and SDA SOz scrubbers, our cost
model includes waste disposal costs in the variable operating costs.
Consequently, we believe that with one possible exception, any non-air quality
environmental impacts have been adequately considered in our analyses. An
examination of the aerial photo of the Tolk facility, which we present in section
5.4, does not reveal any obvious source of surface water. We therefore assume
that well water is used. In light of this and its potential relationship to the energy
and non-air quality environmental impacts of compliance, we limit our SO2
control analysis for Tolk to DSI and dry scrubbers.

As can be seen from the above discussion regarding this factor, the TCEQ/PUCT is also
incorrect that this factor should also involve a consideration of grid reliability. The “energy” part
of this factor involves considerations of potential energy penalties due to the control technology
at the facility in question, not on the grid. Nevertheless, we did evaluate the potential impact our
proposed controls would have on grid reliability in a response to another comment.

Comment: Earthjustice provided background on the Clean Air Act’s Regional Haze
Program. [Earthjustice (0067) p.5]

Earthjustice® explained that since the nation’s founding, the United States has valued its diverse
and stunning natural scenery. See, e.g., John Copeland Nagle, The Scenic Protections of the
Clean Air Act, 87 N.D. L. Rev. 571,576 (2011). In what has been lauded as “America’s best
idea,” Congress first set aside national parks in the 19th century to preserve and celebrate some
of the nation’s most spectacular scenery. Id. With the nation’s rapid industrialization, however,
these remarkable scenic views have become increasingly marred by air pollution. See Id. at 573.
Today, air pollution is “perhaps the greatest threat to national parks,” and pollution all too often
degrades visibility in these iconic scenic areas. Id.

5 When we refer to Earthjustice, we also mean the National Parks Conservation Association
(NPCA) and the Sierra Club as these groups collectively submitted comments. These groups
also contracted with independent technical experts including Ms. Victoria Stamper, Dr. H.
Andrew Gray, and Dr. George D. Thurston.
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Recognizing the “intrinsic beauty and historical and archaeological treasures” of the national
parks and wilderness areas,! Congress established “as a national goal the prevention of any
future, and the remedying of any existing, impairment of visibility in mandatory Class I Federal
areas which impairment results from manmade air pollution.” 42 U.S.C. § 7491(a)(1). In 1990,
after finding that the U.S. Environmental Protection Agency (“EPA”) and the States had not
made adequate progress toward reducing visibility impairment in the nation’s Class I areas,?
Congress amended the Clean Air Act to curb emissions that may reasonably be anticipated to
cause or contribute to visibility impairment at national parks and wilderness areas. Id. § 7492.

Earthjustice explained that Congress delegated implementation of the Clean Air Act’s visibility
program to EPA. In 1999, EPA promulgated the Regional Haze Rule, which requires the States
(or EPA where a State fails to act) to make incremental, “reasonable progress” toward
eliminating human-caused visibility impairment at each Class I area by 2064. 40 C.F.R. §
51.308(d)(1), (d)(3). In the 1999 regulations, EPA recognized that visibility impairing pollution
was a regional problem that required regional solutions; the regulations create the necessary
region-wide scheme to restore Class I areas to natural conditions. Furthermore, the regional haze
regulations require evaluation of all sources of visibility impairment.

Earthjustice et al., noted that in order to achieve the goal of natural visibility in Class I areas,
implementation plans must contain “emission limits, schedules of compliance and other
measures as may be necessary to make reasonable progress toward the national goal.” 42 U.S.C.
§ 7491(b)(2). The Regional Haze Rule includes several interlocking measures designed to make
“reasonable progress” towards achieving the 2064 natural visibility goal. These measures
include requirements to (1) develop reasonable progress goals based on the evaluation of any and
all sources contributing to visibility impairment; (2) determine baseline and natural visibility
conditions; (3) create a long- term strategy for making reasonable progress; and (4) implement
the best available retrofit technology (BART) for some of the oldest and dirtiest sources of haze-
causing pollutants. Id.; 40 C.F.R. § 51.308(d), (e).

Footnotes:

'H.R. Rep. No. 95-294, at 203-04 (1977), reprinted in 1977 U.S.C.C.A.N 1077, 1282.

2 Areas designated as mandatory Class I Federal areas (or Class I for short) consist of national parks exceeding
6,000 acres, national wilderness areas and national memorial parks exceeding 5,000 acres, and all international parks
that were in existence on August 7, 1977. See 42 U.S.C. § 7472(a).

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis.

Comment: Luminant provided background information on establishing reasonable
progress goals. [Luminant (0061) p.7]

Luminant explained that under EPA’s regulations, when a State has a Class I area within its
borders, that State must establish a reasonable progress goal (“RPG”) for the Class I area. EPA’s
regulations provide: “For each mandatory Class I Federal area located within the State, the State
must establish goals (expressed in deciviews) that provide for reasonable progress towards
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achieving natural visibility conditions.”*® As directed by the statute, and reiterated in the
regulations, the State must evaluate four-factors to establish the reasonable progress goal for the
in-State Class I area.’” These factors are: (1) “costs of compliance;” (2) “the time necessary for
compliance”; (3) “the energy and non-air quality environmental impacts of compliance”; and (4)
“the remaining useful life of any potentially affected sources.”*® EPA’s guidance explains that
“[1]n this context we believe that the cost of compliance factor can be interpreted to encompass
the cost of compliance for individual sources or source categories. ...”*° Notably, while the
visibility improvement or benefit of any particular control measure is included as a factor in a
BART determination, it is not one of the statutory factors to be considered in establishing an
RPG. The BART requirements (as discussed below) are source-specific and intended to be
applied at individual sources, while the RPG addresses regional haze from a broad group of
sources analyzed using the four statutory factors.

Luminant Stated that the CAA does not mandate any specific rate of progress as “reasonable
progress” towards meeting the goal.*’ Instead, in its regulations, EPA established an analytical
requirement for measuring reasonable progress towards attainment of the national goal by the
year 2064.4! Reasonable progress goals are not enforceable measures in a State’s SIP,* but
rather “interim goals that represent incremental visibility improvement over time.”* Ultimately,
States have discretion and considerable flexibility in setting their reasonable progress goals.**

Luminant Stated that EPA guidance explains the analytical process States should follow in
establishing their reasonable progress goals. States must first “[i]dentify the key pollutants and
sources and/or source categories that are contributing to visibility impairment at each Class I
area,” and then “identify the control measures and associated emission reductions that are
expected to result from compliance with existing rules and other available measures.”*
Importantly, EPA explains that “[g]iven the significant emissions reductions that we anticipate to
result from BART, . . . and the implementation of other CAA programs, . . .. for many States
this will be an important step in determining [the reasonable progress goal], and it may be all
that is necessary to achieve reasonable progress in the first planning period for some States.**¢

Next, Luminant noted that States are to “[a]nalyze and determine the rate of progress needed to
attain natural visibility conditions by the year 2064[,]” which is known as the “uniform rate of
progress” or “URP.”*” The URP simply serves as an analytical benchmark that defines the rate of
progress that would achieve natural visibility by 2064. EPA’s regulations provide that the URP
need not be achieved in practice and that a “reasonable” rate of progress may achieve natural
conditions at a slower rate, well past 2064. Under the regulations, “if the State establishes a
reasonable progress goal that provides for a slower rate of improvement in visibility than the
[uniform rate of progress],” EPA’s regulations provide that the State “demonstrate, based on the
[four-factors], that the [uniform rate of progress] is not reasonable; and that the progress goal
adopted by the State is reasonable.”*®

Luminant Stated that the regulations further define how reasonable progress goals are measured.
Reasonable progress goals “must provide for an improvement in visibility for the most impaired
days over the period of the implementation plan and ensure no degradation in visibility for the
least impaired days over the same period.”* The term “most impaired days” is defined as “the
average visibility impairment (measured in deciviews) for the twenty percent of monitored days
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in a calendar year with the highest amount of visibility impairment,” and the term “least impaired
days” is defined as “the average visibility impairment (measured in deciviews) for the twenty
percent of monitored days in a calendar year with the lowest amount of visibility impairment.
Thus, the regulations require that the reasonable progress goal must provide improvement on the
20 percent worst days and no degradation on the 20 percent best days.

950

According to Luminant, States’ “RPGs are interim goals that represent incremental visibility
improvement over time.”>! Thus, unlike BART determinations for individual sources (discussed
below), which are one-time determinations, States submit their reasonable progress SIPs in
phases. The first submittal covers the “first planning period” from 2008 to 2018. States then
update their reasonable progress goals and long-term strategies in the form of SIP revisions at
ten-year intervals thereafter (thus, the first update is due on July 31, 2018).%2 For each revision
for the applicable planning period, the State “must evaluate and reassess all of the elements
required [by § 51.308(d)], taking into account improvements in monitoring data collection and
analysis techniques, control technologies, and other relevant factors.”>® A State’s revision must
address the following: (1) “[c]urrent visibility conditions” and “actual progress made towards
natural conditions”; (2) the “effectiveness of the long-term strategy”’; and (3) “[a]ffirmation of, or
revision to, the reasonable progress goal,” including an evaluation of the reasonableness of the
goal if a “slower rate of progress” had originally been adopted.>* The time period for the Texas
SIP submission under review here is the first planning period—2008 to 2018—although, as
explained below, EPA’s proposed FIP erroneously and unlawfully seeks to reach outside the first
planning period to 2020.

In addition to 10-year SIP revisions, Luminant noted that each State must submit a progress
report to EPA at five-year intervals beginning Five-years after the submission of the initial
regional haze SIP, evaluating the State’s progress towards meeting the reasonable progress goals
for each Class I area within the State and each affected out-of-State Class I area.’®> Depending on
the conclusions in the progress report, the State may need to revise its SIP or take other action.>®

Footnotes:

3640 CF.R. §51.308(d)(1).

3742 U.S.C. § 7491(g)(1); 40 C.F.R. § 51.308(d)(1)(1)(A).

3840 C.F.R. §51.308(d)(1)(1)(A); see also 42 U.S.C. § 7491(g)(1).

39 EPA Reasonable Progress Guidance at 5-1 (emphasis added); EPA, Additional Regional Haze Questions 9 (Sept.
27,2006) (“Reasonable progress is not required to be demonstrated on a source-by-source basis.”).

4042 U.S.C. § 7491(b)(2).

41 See 40 C.F.R. § 51.308(d)(1)(ii).

421d. § 51.308(d)(1)(v).

43 EPA Reasonable Progress Guidance at 1-2.

4 The legislative history of the regional haze program also supports this flexible approach. For instance, in the
conference committee that reconciled the House and Senate versions of the 1977 amendments the term “reasonable
progress” was specifically changed from term “maximum feasible progress.” See 1 Legislative History of the Clean
Air Act Amendments 1977 Pub. L. No. 95-

95 155 (1977) (“The term ‘maximum feasible progress’ is changed to read ‘reasonable progress’ whenever it
appears in the section.”).

4 EPA Reasonable Progress Guidance at 2-3.

46 1d. at 4-1 (emphasis added).

4740 C.F.R. § 51.308(d)(1)(1)(B).

B 1d. § 51.308(d)(1)(ii).

4 1d. § 51.308(d)(1) (emphasis added).
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S01d. § 51.301.

SUEPA Reasonable Progress Guidance at 1-2 (emphasis added).
5240 C.E.R. § 51.308(f).

3 1d.

s41d. § 51.308(f)(1)~(3).

551d. § 51.308(g).

S61d. § 51.308(h).

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis. Consideration of visibility, our basis for
promulgating a FIP that includes source specific controls under reasonable progress, and our
authority to require installation of controls beyond the first planning period are discussed
elsewhere in this document.

Comment: Earthjustice et al., provided background on BART. [Earthjustice (0067) p.7]

Earthjustice et al., explained that, as one element of making progress towards the natural
visibility goal, BART controls are required at fossil fuel-fired power plants and other major
stationary sources that “may reasonably be anticipated to cause or contribute to any impairment
of visibility in any mandatory Class I Federal area,” and were in existence in 1977, but were not
in operation before 1962. 42 U.S.C. § 7491(b)(2)(A); 40 C.F.R. § 51.308(e). The term “major
stationary source” is defined to include any source that has the potential to emit 250 tons per year
or more of any pollutant, and falls within one of 26 categories of industrial sources defined by
the Act. 42 U.S.C. § 7491(g)(7). BART is defined as “an emission limitation based on the
degree of reduction achievable through the application of the best system of continuous emission
reduction for each pollutant which is emitted by an existing stationary facility.” 40 C.F.R. §
51.301 (emphasis added).

When determining BART, the States and EPA must analyze “the best system of continuous
emission control technology available” by taking into consideration five factors: (1) the costs of
compliance, (2) the energy and non-air quality environmental impacts of compliance, (3) existing
pollution controls at the source, (4) the remaining useful life of the source, and (5) the degree of
visibility improvement from pollution controls. Id. § 51.308(e)(1)(ii)(A). BART is an essential
component of the regional haze program because Congress largely grandfathered these
antiquated sources into many of the Clean Air Act’s requirements. See 70 Fed. Reg. 39,104,
39,111 (July 6, 2005). BART compels these older, disproportionately-polluting sources to install
up-to-date and cost-effective pollution controls.

BART is a mandatory measure that must be implemented to achieve reasonable progress toward
restoration of natural visibility conditions. The Clean Air Act expressly requires States to adopt
SIPs that contain “emission limits, schedules of compliance and other measures as may be
necessary to make reasonable progress toward meeting the national goal . . . including” the
installation and operation of BART at eligible sources that emit any air pollutant which may
reasonably be anticipated to cause or contribute to visibility impairment in any Class I area. 42
U.S.C. § 7491(b)(2) (emphasis added). The only permissible exemption from BART is when
EPA, by rule promulgated with sufficient notice and opportunity for public comment, determines
that (1) the source does not “by itself or in combination with other sources” cause or contribute
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to significant visibility impairment at a Class I area; (2) if the power plant has a design capacity
of 750 megawatts or greater, the owner or operator must demonstrate to EPA that the plant is
located at such a distance from all Class I areas that it does not “by itself or in combination with
other sources” emit pollution that may reasonably be anticipated to cause or contribute to
significant visibility impairment at a Class I area; and (3) the affected Federal Land Managers
concur with the BART exemption. Id. § 7491(c).*

Footnote:

4See also 40 C.F.R. § 51.308(e) (requiring BART for each eligible source “that may reasonably be anticipated to
cause or contribute to any impairment of visibility in any mandatory Class I Federal area, unless the State
demonstrates that an emissions trading program or other alternative will achieve greater reasonable progress toward
natural visibility conditions.”).

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis.

Comment: Luminant provided background information on the process for determining
BART. [Luminant (0061) p.10]

According to Luminant, under the BART requirement, States must develop “emission limitations
representing BART” for certain major stationary sources of air emissions.*® A State’s BART
determination “must be based on an analysis of the best system of continuous emission control
technology available and associated emission reductions achievable for each BART-eligible
source that is subject to BART within the State.”®* The State evaluates five factors when making
a BART determination: (1) “the costs of compliance”; (2) “the energy and non-air quality
environmental impacts of compliance”; (3) “any existing pollution control technology in use at
the source”; (4) “the remaining useful life of the source”; and (5) “the degree of improvement in
visibility which may reasonably be anticipated to result from the use of such technology.”®® This
fifth factor distinguishes the BART analysis from the reasonable progress analysis, which does
not contain visibility improvement as a factor.

Luminant explained that BART-eligible sources are those that “were ‘in existence’ on August 7,
1977 but were not ‘in operation’ before August 7, 1962 and “have potential emissions greater
than 250 tons per year.”® As required by the statute, EPA has developed BART guidelines to
assist States in making BART determinations.®” For fossil fuel units that have a “total generating
capacity greater than 750 megawatts,” the State is required to follow EPA’s BART guidelines.®®

According to Luminant, in lieu of source-specific BART, EPA’s regulations specifically
authorize participation by States in a regional trading program instead of requiring “sources
subject to BART to install, operate, and maintain BART.”® The regulations provide that the
emissions trading program “must achieve greater reasonable progress than would be achieved
through the installation and operation of BART.””® As discussed more fully below, EPA has
found that both the Clean Air Interstate Rule (“CAIR”) and the replacement Cross State Air
Pollution Rule (“CSAPR”), which limit SOz and NOx emissions from EGUs, are “better-than-
BART” and operate as BART alternatives for States subject to those programs, including Texas.
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Footnotes:

0542 U.S.C. § 7491(g)(2); see 40 C.F.R. § 51.308(e)(1)(ii)(A).

%40 C.F.R. pt. 51, app. Y.

7 See id.

%8 Id. § 51.308(e)(1)(i1)(B).

9 1d. § 51.308(e)(2); see 70 Fed. Reg. 39,104, 39,138-43 (July 6, 2005); Util. Air Regulatory Grp. v. EPA, 471
F.3d 1333, 1339-41 (D.C. Cir. 2006) (upholding “EPA’s substitution of CAIR for BART”).

040 CF.R. §51.308(e)(2).

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis. For comments relating to visibility as a
consideration, we have addressed those specific comments elsewhere.

Comment: [Earthjustice (0067) p.1]. EPA must finalize these disapprovals in order to fulfill its
statutory responsibility to review State implementation plan (“SIP”’) submittals and disapprove
proposed plans that do not comply with Clean Air Act requirements. Earthjustice et al., stated
that EPA must also finalize a Federal implementation plan (“FIP”) to remedy the deficiencies
EPA is disapproving in the Texas and Oklahoma plans.

Response: We are finalizing the majority of our SIP disapproval and FIP in this action as
detailed in our final rule. As discussed in the final action and other parts of our responses to
comments, given the uncertainty arising from the remand of Texas’ CSAPR budgets, we have
concluded that it would not be appropriate to finalize our proposed determination to rely on
CSAPR as an alternative to SO2 and NOx BART for EGUs in Texas at this time. Because of the
CASPR remand and resulting uncertainty regarding SO2 and NOx BART for EGUs, we have
also decided not to finalize our proposed approval of Texas’ PM BART determination. Finally,
today’s action does not finalize the portion of our proposed FIP addressing Texas’ interstate
visibility transport obligations because that portion of the FIP would have partially relied on
CSAPR.

Comment: [Earthjustice (0067) p.19] Earthjustice et al., stated that Texas’ do-nothing approach
does not comply with applicable Clean Air Act requirements, and EPA has no choice but to
disapprove it. We explain in detail below why EPA must disapprove Texas’ regional haze SIP
and Oklahoma’s reasonable progress goals (which unreasonably failed to account for any
emission reductions from Texas sources that impact Class I Areas in Oklahoma) and why the
SO2 emissions limits EPA proposes are reasonable, as are the revised reasonable progress goals
for Texas and Oklahoma.

Response: While we generally agree with the necessity to disapprove the Texas and Oklahoma
SIPs, we take no position as to specific statements made in this comment. We appreciate
commenters support with regards to the FIP SO2 limits and revised reasonable progress goals.

Comment: EPA Must Disapprove Texas’ Inadequate Regional Haze SIP. [Earthjustice
(0067) p.19, 59] The Texas SIP failed to satisfy the haze requirements in the Clean Air Act on
multiple grounds, and EPA’s proposed disapproval of the Texas SIP is therefore proper.
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Earthjustice et al., urged EPA to finalize a strong regional haze plan for Texas, which is vital to
restoring clean air for the people and iconic national parks and wilderness areas in Texas and the
region.

Response: We appreciate commenters’ support of our finalization of the disapproval and the
FIP. We take no position on any other specific statements made in the comment.

Comment: [Earthjustice (0067) p. 1-2]. EPA’s proposed measures are actually conservative
in light of the fact that it could — and should - have disapproved additional sections of
Texas’ SIP and required pollutant reductions from additional sources under the proposed
FIP.

As discussed in the accompanying report by Victoria Stamper (0068), EPA’s proposed controls
are even more cost-effective than EPA has calculated. Earthjustice et al., stated that the EPA’s
proposed SOz emission limits on 15 Texas sources is a critically important, albeit conservative
measure, and EPA should finalize the proposed reduction requirements and evaluate additional
measures to make greater gains in visibility at the effected in and out of State Class I areas. The
proposed FIP represents a critically important, minimum set of controls necessary for Texas to
make reasonable progress toward eliminating haze at its own and out-of-State parks and
wilderness areas. These controls would not only fulfill the statutory mandate to clean up our
national parks and wilderness areas [sic]. As discussed in the accompanying report by Dr.
George Thurston, the proposed controls would yield billions of dollars in public health benefits
by avoiding the premature deaths, respiratory conditions, and other health problems caused by
the emissions that also contribute to haze.

Response: We agree with commenters that we have the authority to finalize a FIP where our
review of a SIP merits a disapproval. We appreciate commenters support regarding our FIP. We
address the general issues concerning the costs of our controls and the ancillary health benefits of
our final action elsewhere.

Comment: EPA Should Clarify that Each Flaw in Texas’ Haze SIP Provides an
Independent Basis for EPA’s SIP Disapproval. [Earthjustice (0067) p.5]

Earthjustice et al., stated that the EPA properly proposes to disapprove Texas’ regional haze SIP
because (1) Texas did not accurately calculate natural visibility conditions at Big Bend and
Guadalupe Mountains, (2) Texas’ statewide reasonable progress analysis is not supported by the
record, is not well-reasoned, and does not comply with Clean Air Act requirements, (3) Texas’
reasonable progress goals for Big Bend and the Guadalupe Mountains violated the Clean Air Act
and the regional haze regulations, and (4) Texas’ long-term strategy was based on a technically
inadequate consultation with Oklahoma and did not require the control measures needed for
reasonable progress at the Wichita Mountains. Each of these significant flaws in Texas’ haze
SIP is fatal and each flaw provides an independent ground for EPA to disapprove the SIP. In the
final rule, EPA should clarify this fact and make clear that each flaw provides an independent
basis for EPA’s SIP disapproval. For example, even if EPA had approved Texas’ calculation of
natural visibility conditions, EPA would still be required to disapprove the SIP’s inadequate
RPGs and long-term strategy.
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Response: We thank commenters for the support. We also agree with the comment that items
one through four listed above provide separate bases for disapproval. We have addressed those
comments elsewhere in this document.

2. State and Federal Roles in the Regional Haze Program

Comment: Commenters argue that EPA’s proposal to disapprove Texas and Oklahoma regional
haze SIPs disregards the primary role of the States under the CAA, the Regional Haze Rule, and
relevant case law, therefore, EPA acted outside its authority. Some commenters argue that the
Clean Air Act is based on principles of cooperative Federalism that require EPA to defer to their
States in development of implementation plans, so long as necessary statutory requirements are
met. Commenters stated that EPA’s proposal ignores such limits and would impose FIPs that
ignore the primary implementation role given to Texas and Oklahoma

Response: We do not agree. Our action does accord with the CAA. Congress crafted the CAA
to provide for States to take the lead in developing implementation plans, but also required EPA
to review SIPs for compliance with statutory and regulatory requirements. We recognize that
States have the primary responsibility of drafting an implementation plan to address the
requirements of the regional haze program. We also recognize that we have the responsibility of
ensuring that the State plans, including Regional Haze (RH) SIPs, conform to the CAA
requirements. We have determined that the Texas and Oklahoma SIPs do not meet certain
elements of the Federal regional haze requirements, and we discuss in our final actions those
portions of the SIP that we will disapprove.

Additionally, our review of SIPs is not limited to a ministerial review and approval of a State's
submittal. We disagree with the commenters arguments regarding cooperative Federalism.
Under this framework, the CAA directs us to act if a State fails to submit a SIP, submits an
incomplete SIP, or submits a SIP that does not meet the Federal requirements. Thus, the CAA
provides us with a critical oversight role in ensuring that SIPs meet the Act’s requirements.

Comment: Commenters Stated that Texas' plan was complete by operation of law, met all
requirements, and that EPA had no authority to impose a FIP.

Response: We disagree. The commenters confuse the actions of merely submitting a SIP and
having it deemed complete, with the process of reviewing that SIP for compliance with the
applicable Federal requirements. We agree that the States are given flexibility in developing a
SIP, but in doing so, they are required to adopt SIPs that meet Federal requirements. EPA must
review a State’s submittal and determine whether it meets Federal requirements. If it does not,
EPA has authority to impose a FIP to fill in the gaps. In this instance, we determined that
portions of the State’s submittal did not meet many of our regional haze requirements. These
determinations are discussed elsewhere in this document and final action.
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Comment: Some commenters argued that the EPA's Regional Haze Rule (RHR) established the
remedy for a substantially inadequate plan as periodic updates, not a Federal plan.

Response: We do not agree with commenters’ asserted position that the remedy for an
unapprovable Regional Haze SIP is periodic updates. The Regional Haze Rule’s requirements
for comprehensive periodic revisions (see 40 CFR 51.308(f)) and periodic progress reports (see
40 CFR 51.308(g)) are very different from the authority to impose a FIP when there is a
determination that a SIP is not approvable. As we have stated elsewhere, we have the authority
and obligation to impose a FIP to fill in such gaps. The provisions of the Regional Haze Rule
regarding States’ ongoing responsibility to periodically revise their RH SIPs do not override this
responsibility.

Comment: Earthjustice provided background on EPA's authority regarding regional haze.
[Earthjustice (0067) p.10]

Earthjustice Stated that the Clean Air Act’s regional haze program provides States with the
initial opportunity to develop regional haze SIPs that clean up the air in our nation’s national
parks and wilderness areas in accordance with the Regional Haze Rule and EPA guidance. See
40 C.F.R. § 51.308. Where a State’s regional haze plan fails to establish a haze program that
complies with the applicable legal requirements, the Clean Air Act’s cooperative Federalism
provisions require EPA to exercise Federal oversight by disapproving the State plan and issuing
a Federal implementation plan (“FIP”) in its place. 42 U.S.C. § 7410(c)(1); Oklahoma v. EPA,
723 F.3d 1201, 1207-10 (10th Cir. 2013).

According to Earthjustice, Congress gave EPA the final say on whether a State’s regional haze
SIP complies with the Clean Air Act. 42 U.S.C. §§ 7410(c)(1), (k)(3), (1), 7491. As the courts
have recognized, EPA has broad oversight authority over the regional haze program and is
obligated to disapprove State haze SIPs that fail to comply with the Act. North Dakota v. EPA,
730 F.3d 750, 760-62 (8th Cir. 2013); Oklahoma v. EPA, 723 F.3d at 1207-10. Congress gave
EPA this broad oversight authority to prevent recalcitrant States from undermining the purposes
of the Clean Air Act through inadequate SIPs. See, e.g., Alaska Dep’t of Envtl. Conservation v.
EPA, 298 F.3d 814, 819-20 (9th Cir. 2002) (Congress gave EPA oversight authority because of
“disappointing State response[s] to air pollution concerns” and its recognition that “States
experience[] internal industry ‘pressure . . . to relax their standards’”), aff’d, 540 U.S. 461
(2004).

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis.
Comment: EPA’s proposal unlawfully ignores the primary role and flexibility that the

clean air act gives to States to determine reasonable progress. [Luminant (0061) p. 56]

Luminant Stated that the EPA’s proposal to disapprove the Texas and Oklahoma regional haze
SIPs disregards the primary role of the States under the Clean Air Act generally and under the
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Regional Haze Rule in particular and is thus outside of EPA’s authority. EPA “is a creature of
statute” and “has no power to act unless and until Congress confers power upon it.”**®* EPA’s
proposal, and the underlying methodology and criteria that EPA employs, are not authorized by
either the statute or the regulations, and thus EPA’s proposal is unlawful.

According to Luminant, the Clean Air Act gives the States the primary role and substantial
discretion in formulating plans for meeting the statutory goals and requirements, including in
particular in the regional haze program. The Clean Air Act “establishes a comprehensive
program for controlling and improving the nation’s air quality through State and Federal
regulation.”?*” Congress chose a “cooperative Federalism” structure to implement the statute,
dividing authority between the Federal government and the States.**® Within this division, “air
pollution prevention . . . is the primary responsibility of States and local governments.”*%!

Luminant Stated, consistent with this structure, as to visibility protection, EPA’s job is to
“promulgate regulations to assure . . . reasonable progress toward meeting the national goal” of
preventing future and remedying existing visibility impairment in Class I areas, but it is the SIP
that contains the “measures” “necessary to make reasonable progress.”*> EPA’s role in
reviewing SIP provisions developed by States to make reasonable progress is limited. As the
Fifth Circuit has explained: “The great flexibility accorded the States under the Clean Air Act is .
.. illustrated by the sharply contrasting, narrow role to be played by EPA.”*% In that narrow role,
where a SIP meets the basic requirements of the statute, EPA must approve it.*** “With regard to
implementation, the Act confines the EPA to the ministerial function of reviewing SIPs for
consistency with the Act's requirements.”** Indeed, “the EPA has no authority to question the
wisdom of a State’s choices of emission limitations if they are part of a SIP that otherwise
satisfies the standards set forth in 42 U.S.C. § 7410(a)(2).”*° The Clean Air Act “supplies the
goals and basic requirements of [SIPs], but the States have broad authority to determine the
methods and particular control strategies they will use to achieve the statutory requirements.
EPA’s regional haze regulations and guidance confirm the States’ primary role in determining
“reasonable progress.” EPA’s implementing regulations “call[] for States to play the lead role in
designing and implementing regional haze programs....”**® And the regulations, EPA explained
at the time of their adoption, are “based on the principle that States should have considerable
flexibility in adopting visibility improvement goals and in choosing the associated emission
reduction strategies for making ‘reasonable progress’ toward the national visibility goal.”*%

25407

Accordingly, Luminant noted “[t]he final regional haze rule . . . provide[s] the States
considerable discretion in establishing reasonable progress goals for improving visibility in the
Class I areas.”*!? “The State must address regional haze” by “establishing a reasonable progress
goal” for each Class I area in the State.*!! In doing so, “the State must . . . [c]onsider” the four
statutory factors—*“the costs of compliance, the time necessary for compliance the energy and
non-air quality environmental impacts of compliance, and the remaining useful life of any
potentially affected sources....”*'? As EPA has recently explained, States have discretion and
considerable flexibility in setting their reasonable progress goals based on these factors:

The RHR does not mandate specific milestones or rates of progress, but instead

calls for States to establish goals that provide for “reasonable progress” toward
achieving natural (i.e., “background”) visibility conditions . . . States have
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significant discretion in establishing RPGs, but are required to consider the [four]
factors established in section 169A of the CAA and in EPA’s RHR at 40 CFR
51.308(d)(1)(1)(A) . . . States have considerable flexibility in how they take these
factors into consideration. ...*3

EPA, by contrast, is not given authority to consider these factors independently, but instead “[i]n
determining whether the State’s goal for visibility improvement provides for reasonable progress
. . . the Administrator will evaluate the demonstrations developed by the State....”*!* Indeed,
EPA itself has explained that, “[a]s long as this evaluation is done adequately and the States
provide a reasoned basis for their decisions, EPA will defer to the State” in its reasonable
progress determinations.*'> As we discuss below, EPA has abandoned that approach—the
approach it has taken with respect to every other State’s regional haze SIP—in its review of the
Texas SIP, without explanation or justification.

Luminant explained that EPA guidance has consistently confirmed the discretion and flexibility
given to States that is inherent in determining reasonable progress. EPA explained when issuing
its regional haze regulations: “The final rule provides States flexibility in determining the
amount of progress that is ‘reasonable’ in light of the statutory factors, and also provides
flexibility to determine the best mix of strategies to meet the reasonable progress goal they
select.”*!® And in its regional haze guidance to the States for developing their SIPs for the first
planning period, EPA again emphasized that the regulations “give[] States wide latitude to
determine additional control requirements” and, in applying the four statutory factors, States
“have flexibility in how to take into consideration these statutory factors and any other factors
that you have determined to be relevant.”*!7 A State’s discretion extends to all aspects of the
reasonable progress determination, including “whether given emission reduction measures are
reasonable” and whether “the uniform glide path is not reasonable based on the application of the
factors.”*1®

Luminant asserted that the EPA’s proposed disapproval thus flies in the face of the CAA, Texas’
primary role, and substantial flexibility States are given in determining reasonable progress, even
by EPA’s own admission and guidelines. EPA does not dispute that Texas applied the four
statutory factors, and did so in a manner consistent with EPA’s regulations and guidance. EPA
does not dispute that, following multi-year planning and consultation among CENRAP States,
Texas and the other States agreed on coordinated goals and strategies for improving visibility at
the Class I areas. But EPA’s proposal credits none of that. Instead, EPA simply asserts that
Texas and Oklahoma should have conducted their analysis and State coordination differently.
The Clean Air Act, however, does not authorize EPA to second-guess the States’ choices, so
long as the statutory standards are met, as they are here.*!” The nature of the reasonable progress
test is to allow the regulator to exercise discretion.*”” TCEQ here exercised such judgment and
discretion. The facts were presented and TCEQ reached its conclusions, which were made based
not just on the cost of compliance, but with consideration of the four-factors along with
additional information that was pertinent. EPA may not like the result, but that is irrelevant
when, as here, the State is given discretion by the Clean Air Act, the regional haze rule, and
EPA’s reasonable progress guidance, and its exercise of that discretion was reasonable and
adequately explained. EPA may believe its goals and analysis are more reasonable than Texas’s.
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But, even if that were true (and, as we show below, it is not), “the CAA requires only that a State
establish reasonable progress, not the most reasonable progress.”*?!

Footnotes:

398 Elec. Power Supply Ass’n v. FERC, 753 F.3d 216, 220 (D.C. Cir. 2014).

399 BCCA Appeal Grp. v. EPA, 355 F.3d 817, 821-22 (5th Cir. 2003).

400 Michigan v. EPA, 268 F.3d 1075, 1083 (D.C. Cir. 2001); see also Fla. Power & Light Co. v. Costle, 650 F.2d
579, 581 (5% Cir. 1981) (“Congress chose a balanced scheme of State-Federal interaction to implement the goals of
the [Clean Air] Act.”).

40142 U.S.C. § 7401(a)(3). See also North Dakota, 730 F.3d at 760—6 (“[TThe CAA grants States the primary role
of determining the appropriate pollution controls within their borders . . . .”).

40242 U.S.C. § 7491(b).

403 Fla. Power & Light Co., 650 F.2d at 587.

404 See, e.g., 42 U.S.C. § 7410(k)(3) (“[T]he Administrator shall approve [a SIP or SIP revision] as a whole if it
meets all of the applicable requirements of this Act.”).

405 Luminant Generation Co. LLC, 675 F.3d at 921 (emphasis added) (citing § 7410(k)(3)) (“[T]he [EPA]
Administrator shall approve [a SIP or SIP revision] as a whole if it meets all of the applicable requirements of this
Act.” (emphasis added))); Fla. Power &

Light Co., 650 F.2d at 587 (“The great flexibility accorded the States under the Clean Air Act is . . . illustrated by
the sharply contrasting, narrow role to be played by EPA.”).

406 CleanCOALition v. TXU Power, 536 F.3d 469, 472 n.3 (5th Cir. 2008).

407 BCCA Appeal Grp., 355 F.3d at 822.

408 Am. Corn Growers Ass’n., 291 F.3d at 2.

409 EPA, Response to Petitions for Reconsideration of Regional Haze Rule 11 (Jan. 10, 2001) (“Response to
Petitions™).

41014, at 12 (Jan. 10, 2001).

41140 C.F.R. § 51.308(d)(1)(i).

4121d. § 51.308(d)(1)(1)(A) (emphasis added). See also 64 Fed. Reg. at 35,731 (“Today’s final rule requires the
States to determine the rate of progress for remedying existing impairment that is reasonable, taking into
consideration the statutory factors, and informed input from all stakeholders.”).

41377 Fed. Reg. at 30,251 (emphasis added).

41440 C.F.R. §51.308(d)(1)(iii) (emphasis added).

41577 Fed. Reg. 40,150, 40,156 (July 6, 2012) (emphasis added).

416 64 Fed. Reg. at 35,736 (emphasis added).

417 EPA Reasonable Progress Guidance at 4-2, 5-1.

418 EPA, Additional Regional Haze Questions 10 (Sept. 27, 2006).

419 See Luminant Generation, 675 F.3d at 921; Cf. Alaska Dep’t of Envtl. Conservation v. EPA, 540 U.S. 461, 491
(2004) (“Only when a State agency's BACT determination is ‘not based on a reasoned analysis may EPA step in to
ensure that the statutory requirements are honored.” (internal citations omitted)).

420 Reasonable Progress Guidance at 5-1.

421 North Dakota, 730 F.3d at 768.

Response: We do not agree that our partial disapproval of the Texas Regional Haze SIP is
contrary to the CAA, the Regional Haze Rule, or relevant case law. Congress crafted the CAA
to provide for States to take the lead in developing implementation plans, but balanced that
decision by requiring us to review the plans to determine whether a SIP meets the requirements
of the CAA. EPA's review of SIPs is not limited to a ministerial review and approval of a State's
decisions. EPA must review the State’s SIP submittal and determine whether its meets the
requisite Federal requirements. If it does not, the CAA grants EPA authority to impose a Federal
plan to fill in such gaps.

Nothing in the CAA indicates that EPA's role is less important in the context of the regional haze
program than under other CAA programs. On the contrary, CAA Section 110(a)(2)(J) explicitly
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requires that SIPs “meet the applicable requirements” of Part C of Title I of the CAA including
the requirements for visibility protection set forth in sections 169A and 169B.6 Pursuant to Section
169A(b), EPA is required to promulgate visibility protection regulations that apply to “each
applicable implementation plan” (i.e., each SIP or FIP)’ for each State containing one or more
Class I areas and each State “emissions from which may reasonably be anticipated to cause or
contribute to any impairment of visibility in any [Class I area].” ® The CAA specifies that these
regulations (including the Regional Haze Rule) must require each such SIP or FIP to “contain such
emission limits, schedules of compliance and other measures as may be necessary to make
reasonable progress toward meeting the national goal,” as determined by the State (or by us in the
case of a FIP).” Thus, we have an undiminished obligation to review State plan submissions for
compliance with Regional Haze Rule requirements. As with all other cases of our action on plan
submissions, we are bound to follow the statutory direction set forth in CAA Section 110(k).

Pursuant to CAA Section 110, States must submit SIPs to us for review and we must review SIPs
for compliance with the Act's requirements and may not approve any SIP revision that “would
interfere with any applicable requirement” of the Act.!” Furthermore, the Act mandates that we
promulgate a FIP when we find that a State has failed to submit a required SIP to the Agency,
failed to submit a complete SIP, or where we disapprove a SIP in whole or in part.!! Thus, the
CAA provides us with a critical oversight role in ensuring that SIPs meet the Act’s requirements.

The cases cited by Luminant do not support an argument that our role as a reviewer is any less
critical in the regional haze context than it is in reviewing other SIP components. We agree that
the CAA places the requirements for developing Regional Haze plans and determining RPGs on
States. As discussed above, our role is to review the Regional Haze SIP submittal including the
RPG determinations and determine if the State met the applicable statutory and regulatory
requirements. While the court in American Corn Growers found that we had impermissibly
constrained State authority, it did so because it found that we forced States to require BART
controls without first assessing a source's particular contribution to visibility impairment. This is
not the case with our action. EPA must ensure that Regional Haze SIPs comply with the applicable
statutory and regulatory provisions. Oklahoma v. EPA, 723 F.3d 1201, 1208 (10th Cir. 2013).
Likewise, in the present action, we are disapproving portions of the Texas and Oklahoma RH SIPs
because those pieces did not meet the requirements of the Regional Haze Rule, and our detailed
responses to those portions of our disapproval are explained elsewhere.

® CAA sections 110(a)(2)(J), 169A and 169B 42 U.S.C. 7410(a)(2)(J), 7491 and 7492.

7 Under the CAA, “applicable implementation plan” is defined as “the portion (or portions) of the implementation
plan, or most recent revision thereof, which has been approved under [CAA section 110], or promulgated under
[CAA section 110](c) * * * and which implements the relevant requirements of [the CAA].” CAA section 302(q),
42 U.S.C. 7602(q). In other words, an “applicable implementation plan” is an EPA-approved SIP or Tribal
Implementation Plan, or an EPA-promulgated FIP.

842 U.S.C. 7491(b)(2). In promulgating the Regional Haze Rule, EPA determined that “all States contain sources
whose emissions are reasonably anticipated to contribute to regional haze in a Class I area and, therefore, must
submit regional haze SIPs.”64 FR 35720; see also 40 CFR 51.300(b)(3).

242 U.S.C. 7491(b)(2).

10 CAA section 110(a)(1), (k)(3) and (1), 42 U.S.C. 7410(a)(1), (k)(3) and (1).

1 See id. Section 7410(c)(1).

26



We have the authority to issue a FIP either when we have made a finding that the State has failed
to timely submit a SIP or where we have found a SIP deficient. Here, we have authority on the
latter grounds, and we have approved those pieces of the SIP that meet Federal regional haze
requirements and adopted a FIP to fill the remaining gaps. Our action today is consistent with
the statute.

Several cases are cited by Luminant asserting that the State has the primary role in air pollution
prevention and that CAA confines us to the ministerial function of reviewing SIPs for consistency
with the Act’s requirements, including Luminant Generation v. EPA, 675 F.3d 917 (5th Cir. 2012),
Florida Power & Light Co. v. Costle, 650 F.2d 579 (5th Cir. 1981), and N.D. v. United States
EPA, 730 F.3d 750 (8th Cir. 2013).

Luminant Generation v. EPA involved our disapprovals of SIP revisions involving Texas’ minor
new source review (NSR) program. As noted by the Luminant court, “because ‘the Act includes
no specifics regarding the structure or functioning of minor NSR programs’ and because the
implementing regulations are ‘very general [,] . . . SIP-approved minor NSR programs can vary
quite widely from State to State.”” !> By contrast, Regional Haze SIPs are subject to detailed
requirements set forth in CAA sections 169A and the Regional Haze Rule. In Luminant, the
Fifth Circuit found that we failed to tie our disapproval to any requirement of the CAA or our
implementing regulations. !*In Florida Power & Light Co. v. Costle, the court held that we
must approve a SIP that “meets statutory criteria.” In this case, our partial disapproval is based
on the SIP's failure to comply with portions of the Federal regional haze requirements as detailed
elsewhere in our responses to comments and in our final action.

In N.D. v. EPA, Luminant quoted the court as stating, “[TThe CAA grants States the primary role
of determining the appropriate pollution controls within their borders...” However, this quote is
not fully reproduced, leading to an inaccurate characterization of the court’s opinion. The full
sentence of the court Stated, “Although the CAA grants States the primary role of determining
the appropriate pollution controls within their borders, EPA is left with more than the ministerial
task of routinely approving SIP submissions.”(emphasis added) '

The court in North Dakota also held that the CAA and the States operate under a framework of
“cooperative Federalism."!*> Under this framework, the court stated that the CAA left the
individual States to make pollution restriction for particular emitters within that State. “But, if a
State fails to submit a SIP, submits an incomplete SIP, or submits a SIP that does not meet the
statutory requirements, EPA is obligated to implement its own FIP to correct the deficiency in
the SIP, unless the State can correct the deficiency itself and EPA can approve that correction
within two years. 42 U.S.C. 7410(c). This is commonly referred to as cooperative Federalism,
and both Section 169A and Section 110 operate under this framework.” '°

12 Luminant Generation Co. LLC v. EPA, 675 F.3d 917, 921 (5th Cir. 2012) (citing 74 FR 51418, 51421 (Oct. 6,
2009).

131d. at 924, 929; 690 F.3d at 679, 682, 686.

14730 F.3d at 760-61.

51d. at 57.

161d.
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Luminant also places emphasis on our prior Statements. These Statements are not as supportive
of Luminant's position as it suggests. For example, “some flexibility” does not suggest
unfettered flexibility; a report's suggestion that a cooperative approach would make sense does
not suggest that we will or must approve unilateral decision-making by a State no matter what.

We agree that the States are given flexibility in establishing reasonable progress goals, but they
are required by the CAA to consider certain factors. Whether one characterizes our role as
limited or not limited in reviewing RH SIPs, we must determine if the State's SIP meets the
applicable statutory and regulatory requirements. The States’ analyses and determinations were
not approvable for reasons discussed elsewhere in this notice and the proposed rulemaking.
While States have the authority to exercise different choices in setting RPGs, such decisions
must be reasonable and consistent with statutory and regulatory requirements. Here, the States’
errors were such that we cannot conclude that each State's decision met this standard. Our
disapproval of portions of the Regional Haze SIP has an appropriate basis in our CAA authority.

With regard to the comment that our guidance only requires a four-factor analysis for potentially
affected sources, we note that our RPG Guidance States the following:

In determining reasonable progress, CAA § 169A(g)(1) requires States to take into
consideration a number of factors. However, you have flexibility in how to take
into consideration these statutory factors and any other factors that you have
determined to be relevant. For example, the factors could be used to select which
sources or activities should or should not be regulated, or they could be used to
determine the level or stringency of control, if any, for selected sources or activities,
or some combination of both. !

Our guidance for setting RPGs also provides that:

The RHR gives States wide latitude to determine additional control requirements,
and there are many ways to approach identifying additional reasonable measures;
however, you must at a minimum, consider the four statutory factors. Based on the
contribution from certain source categories and the magnitude of their emissions
you may determine that little additional analysis is required to determine further
controls are not warranted for that category. '8

Although the State has flexibility in how to consider the four statutory factors, it must do so in a
reasonable manner. As we discuss in our proposal,'” and elsewhere in this response to comments
we do not believe that Texas complied with these requirements. Thus, we disagree with
Luminant’s assertion that, “EPA does not dispute that Texas applied the four statutory factors,
and did so in a manner consistent with EPA’s regulations and guidance.” We also disagree with
Luminant that the Regional Haze Rule confers approval as long as the State addresses the

17 See EPA's Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program (June 1, 2007),
Section 5.0.

18 See EPA's Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program (June 1, 2007),
Section 4.2.

19" See discussion beginning on 79 FR 74838.
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requirements in some form or fashion. A State’s reasonable progress demonstration must satisfy
the Act and our regulations, and Texas’ demonstration failed to do so.

Luminant also stated that EPA’s proposal did not credit the consultation and coordination among
the CENRAP States regarding visibility improvement strategies. We disagree with this
assertion. Please see our responses to commenters regarding consultation elsewhere in this
document.

Comment: [Associations (0059) p. 2-4, 21] The Associations Stated that the EPA, in this
proposal, seeks to dramatically increase its own authority over the regional haze program at the
expense of the States and Tribes to whom Congress gave a primary role in implementing the
regional haze program.

The Associations Stated that the EPA’s proposal to disapprove of Texas’ and Oklahoma’s State
Implementation Plans (“SIPs”) and impose Federal Implementation Plans (“FIPs”) in their place
far exceeds EPA’s legal authority under the Clean Air Act and would fundamentally transform
the structure of the regional haze program from a State-driven program based on cooperative
Federalism to a centralized, Federal program with little real input from States or regulated
entities. Nothing in the Clean Air Act or the administrative record supports EPA’s determination
to supersede the States’ judgment in mandating $2 billion in new emission controls that will have
no perceptible impact on visibility. If finalized, EPA’s proposal could create dangerous
precedent that could be used by EPA in the future to disregard the decisions made by other States
under the regional haze program, impose requirements found nowhere in the Clean Air Act or
EPA’s own regulations, and require States and industry to undertake significant and costly
regulatory burdens disproportionate to any visibility benefit.

The Associations noted, in recognition of diminished visibility at national parks and other scenic
areas, Congress enacted the Clean Air Act’s regional haze provisions with a long-term goal of
returning these areas to a State of natural visibility. At the same time, however, Congress
realized such changes could not be fully realized immediately and adopted an approach by which
States would make incremental improvements over time. Texas and Oklahoma have invested
significant time and resources to understand the sources of regional haze related to their States,
the effect of existing Federal and State programs to reduce emissions from such sources, and to
cooperate with each other and other nearby States to improve visibility. These efforts have been
successful, and measured improvements in visibility conditions at the Big Bend, Guadalupe
Mountain, and Wichita Mountain Class I areas have exceeded the proposed reasonable progress
goals EPA would set for these three areas.

The Associations Stated, despite the fact that real-world, measured air quality demonstrates that
the States are on track to meet the visibility improvements contemplated by Congress and EPA,
EPA has unreasonably proposed to disapprove their SIPs and impose FIPs in their place. The
FIPs would impose emission control requirements on a handful of sources in Texas at significant
cost, based on counterfactual projections that regional haze will somehow get worse,
notwithstanding expected further emissions reductions from levels that have achieved the desired
target today. And even then, EPA projects that these costly emissions controls would achieve
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only de minimis visibility improvements in 2018 that would not be perceptible to the human eye
and, under EPA’s own standards, would round to zero.

The Associations Stated that the EPA’s proposal, which, in essence, second guesses the reasoned
decisions made by Oklahoma and Texas in their SIPs, is both unlawful and flatly inconsistent
with EPA’s prior administration of the regional haze program where it has routinely approved
SIPs that were functionally equivalent to those of Texas and Oklahoma without subjecting them
to the same level of scrutiny. The Clean Air Act gives States primacy in implementing the
regional haze program and limits EPA’s review of regional haze SIPs to an analysis of whether
or not the State has complied with statutory and regulatory requirements. Despite the fact that
Texas and Oklahoma followed all applicable regulatory requirements for developing regional
haze SIPs, EPA here proposes unlawfully to second-guess the States’ decisions and to substitute
its own judgment for that of the States. EPA compounds this error by applying an unlawful
methodology that focuses on emission controls at individual sources rather than source
categories and that places undue reliance on visibility benefits to the detriment of the statutory
factors mandated by Congress.

Response: We take no position of the Associations’ characterization of the intent of Congress.
The role of States in the regional haze context, disapproval of SIPs, and cooperative Federalism
has already been addressed above. We disagree with the Associations that our proposal was
“based on counterfactual projections that regional haze will somehow get worse, notwithstanding
expected further emissions reductions from levels that have achieved the desired target today.”
Our modeling does not project that visibility will worsen. In addition, the intent of the Regional
Haze Rule is not limited to the maintenance of visibility. As we state in the Regional Haze
Rule,”” “The reasonable progress goals must provide for an improvement in visibility for the
most impaired days over the period of the implementation plan and ensure no degradation in
visibility for the least impaired days over the same period.” We determined (among other things)
that Texas’ reasonable progress and long-term strategy demonstration was flawed. Our FIP
corrects these and other flaws in Texas’ demonstration and will result in additional visibility
improvement at the Class I areas in Texas and Oklahoma.

We address the issues of perceptibility, the significance of the anticipated visibility benefits, and
source versus source category impact analysis in our responses to comments that raise these
issues in more detail.

Comment: EPA’s proposal unlawfully ignores State primacy in developing regional haze
plans. [Associations (0059) p. 7-9, 12-13]

The Associations Stated that the EPA’s proposal to disapprove Texas and Oklahoma’s regional
haze SIPs is unlawful because it disregards the primary role given to States in implementing the
regional haze program. The Clean Air Act is built on principles of cooperative Federalism that
require EPA to defer to States in developing implementation plans so long as necessary statutory
requirements are met. EPA’s proposal ignores those limits and would impose FIPs that ignore
the primary implementation role given to Texas and Oklahoma. Not only is this approach

20 64 FR 35766.
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inconsistent with the Clean Air Act and EPA’s past practice, it would give EPA unprecedented
power arbitrarily to substitute its own judgment for that of the States at virtually any stage of the
implementation process.

The Associations noted that, as courts have recognized, the Clean Air Act was intended by
Congress to be “a model of cooperative Federalism.” Sierra Club v. Korleski, 681 F.3d 342, 343
(6th Cir. 2012); see also Michigan v. EPA, 268 F.3d 1075, 1083 (D.C. Cir. 2001); Florida
Power & Light Co. v. Costle, 650 F.2d 579, 581 (5th Cir. 1981). Under this structure, Congress
specifically found that “air pollution prevention ... is the primary responsibility of States and
local governments.” 42 U.S.C. § 7401(a)(3). Relying on that finding, the Eighth Circuit
recently noted that “the [Clean Air Act] grants States the primary role in determining the
appropriate pollution controls within their borders.” North Dakota, 730 F.3d at 760-61. Within
that context, “States have broad authority to determine the methods and particular control
strategies they will use to achieve the statutory requirements.” BCCA Appeal Group v. EPA, 355
F.3d 817, 822 (5th Cir. 2003).

In contrast, after it has established broad emission standards, the Associations asserted that the
EPA’s role is limited to ensuring that the States’ implementation of those standards is consistent
with the Act. See Florida Power & Light, 650 F.2d at 587 (“The great flexibility accorded the
States under the Clean Air Act is ... illustrated by the sharply contrasting, narrow role to be
played by EPA.”). In that narrow role, EPA is confined to “the ministerial function of reviewing
SIPs for consistency with the Act’s requirements.” Luminant Generation Company LLC v. U.S.
EPA, 675 F.3d 917, 921 (5th Cir. 2012). In other words, EPA cannot second-guess the States,
but must approve any SIP that complies with basic statutory requirements. See 42 U.S.C. §
7410(k)(3) (“The Administrator shall approve [a SIP or SIP revision] as a whole if it meets all of
the applicable requirements of this chapter.””) (emphasis added). When, as here, an agency is
given a mandatory command (e.g., “shall”) to base its decision on a limited set of factors
prescribed by statute, it cannot depart from Congress’ direction by considering additional factors
not listed in the statute. See National Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S.
644 (2007) (rejecting interpretation of Clean Water Act that would have allowed EPA to deny
transfer of permitting authority to State agencies based on additional factors when the statute
Stated that EPA “shall approve” transfer where “nine specified criteria are satisfied”).

The Associations Stated that the EPA has previously recognized its limited role in implementing
the regional haze program and explained that “[t]he final regional haze rule ... provide[s] States
considerable discretion in establishing reasonable progress goals for improving visibility in Class
I areas.” EPA, Response to Petition for Reconsideration of Regional Haze Rule 11 (Jan. 10,
2001). Thus, rather than establishing strict implementation requirements, EPA’s rule “requires
States to determine the rate of progress for remedying existing impairment that is reasonable,
taking into consideration the statutory factors, and the informed input from all stakeholders.” 64
Fed. Reg. at 35,731; see also 40 C.F.R. § 51.308(d)(1)(i)(A). In its guidance to States, EPA
further emphasized that the regional haze rule “gives States wide latitude to determine additional
control requirements” and, in applying the required statutory factors, the States “have flexibility
in how to take into consideration these statutory factors and any other factors that you have
determined to be relevant.” EPA, Guidance for Setting Reasonable Progress Goals Under the
Regional Haze Program 4-2, 5-1 (June 1, 2007). Thus, EPA has explained that “[a]s long as this
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evaluation is done adequately and the States provide a reasoned basis for their decision, EPA will
defer to the State” with respect to reasonable progress determinations. 77 Fed. Reg. 40,150,
40,156 (July 6, 2012).

In this proposal, however, the Associations noted that the EPA ignores these well-established
principles of cooperative Federalism, disregards the reasoned judgment of Texas and Oklahoma,
and seeks to impose a radically different implementation plan based on its own independent
analysis. This is contrary to the Clean Air Act and unlawful. In the absence of any showing that
Texas and Oklahoma failed to comply with the statutory and regulatory requirements for
developing reasonable progress goals and long- term strategies, EPA has no choice under the
Clean Air Act but to approve these SIPs.

The Associations Stated that by going beyond its limited authority under the Clean Air Act
strictly to review States’ compliance with applicable statutory and regulatory requirements in
establishing reasonable progress goals and long-term strategies, EPA would fundamentally
transform the regional haze program into a Federal program over which State decisions could be
vetoed for virtually any reason by EPA. Given the nature of regional haze issues, States spend
significant resources modeling and tracking emissions from a wide variety of sources and
consulting with neighboring States prior to developing SIPs to address regional haze. Those
efforts will be largely futile if EPA can later substitute its own judgment for that of a State’s
decision by conducting what is in essence a de novo review of a State’s reasonable progress
goals and long-term strategy. Such an approach deprives States of any certainty in implementing
the regional haze program and is in direct contradiction to the cooperative Federalism principles
upon which the regional haze program was based. If EPA proceeds to disapprove Texas and
Oklahoma’s SIPs, it will set a dangerous precedent that will threaten the primacy of all States to
use their judgment to establish reasonable progress goals and long-term strategies that will
improve visibility over time while respecting other State interests that are recognized by the
Clean Air Act.

Response: The cases cited in this comment regarding cooperative Federalism, EPA’s role in
reviewing SIP submittals and approving SIPs, and EPA’s Regional Haze guidance have already
been addressed elsewhere.

Comment: [TCEQ/PUCT (0056) p. 1-3] The TCEQ opposed the proposed partial disapproval
of Texas' 2009 Regional Haze (RH) SIP or adoption of the proposed FIP. The EPA's proposed
partial SIP disapproval and FIP ignores the flexibility the Clean Air Act (CAA) provides to
States in crafting regional haze plans and thus is arbitrary, capricious, and an abuse of discretion.
The EPA should withdraw this proposal and propose to approve the TCEQ's 2009 RH SIP as
meeting the statutory and regulatory requirements for regional haze.

The TCEQ submitted a RH SIP that meets all requirements of the CAA and the regional haze
rule (RHR). The 2009 RH SIP includes a detailed analysis of each requirement of a regional
haze plan, as identified in CAA section 169A(b)(2) including: a determination of which sources
are subject to Best Available Retrofit Technology (BART); reasonable progress goals for the
State's Class I areas, based on the four statutory factors; calculations of baseline and natural
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visibility conditions; consultations with States; and a long-term strategy and a monitoring
strategy.

The TCEQ argued that EPA bears the burden to show Texas' judgment was unreasonable or does
not meet the statutory requirements. As the U.S. Supreme Court opined in Alaska Dept. of
Environmental Conservation v. EPA (540 U.S. 461, 484-89 (ADEC)): in reviewing an EPA
disapproval of a State's exercise of discretion, courts must defer to State judgments, and the EPA
bears the burden of establishing that those judgments were unreasonable. States are due even
greater deference under CAA, section 169A (USC 7491) than under the standard articulated
under the Supreme Court's decision in ADEC.! The RHR and EPA guidance suggest that States
have a large degree of flexibility in crafting regional haze plans.

The TCEQ stated that the EPA's determination that the TCEQ did not meet all applicable
requirements of the CAA regarding regional haze is flawed. The State plan submitted in 2009
followed all the EPA rules and guidance and contains a thorough analysis and justification for its
conclusions for each statutorily required element. The EPA States that the TCEQ did not
'reasonably consider' the four statutory factors in developing the reasonable progress goals
(RPG) for its Class I areas, Big Bend and Guadalupe Mountains National Parks. The CAA
requires States to develop RPGs "tak[ing] into consideration" the factors listed in section
169A(g)(1). Texas' plan does this. The EPA's complaint is that it would have considered these
factors differently than Texas. This is not a valid basis for disapproval of the Texas plan. The
EPA proposes to find that it would have developed certain elements of the visibility plan
differently, thus holding Texas to a different standard of compliance than what is provided for in
statute and rule. This is the very nature of an arbitrary and capricious action. The EPA also
proposed that the Texas uniform rate of progress (URP) is faulty because it assumes the TCEQ's
natural visibility conditions estimate is incorrect.? This is an estimate that was developed by the
TCEQ following the EPA's own guidance and rules that provide the States broad flexibility and
discretion in their calculation. Again, it appears the EPA prefers a different outcome than that of
the Texas plan. The EPA's proposed disapproval of the long-term strategy for Wichita
Mountains in Oklahoma is based on new and unfounded interpretations without basis in the CAA
or its rules. First, the EPA claims that the four statutory factors for RPGs apply to the long-term
strategy. This is not found in the statute and is not supported by the RHR. The EPA also
proposes disapproval of the long-term strategy and State consultations - in which both States
agreed with the reductions calculated for sources in Texas that impacted the Wichita Mountains-
because Oklahoma's "progress goal' established for Wichita Mountains must be "approved or
approvable" in order for Texas to rely on it in its own plan.

It appears that the EPA has carried out the process of developing its proposed partial SIP
disapproval and proposed partial FIP in the following sequence: First, the EPA decided to find a
way to impose additional control requirements beyond those in Clean Air InterState Rule (CAIR)
on multiple electric generating units (EGU) in Texas. The EPA then analyzed the Texas 2009
RH SIP using new approval criteria that were not in place in either the RHR or in the EPA's
guidance when it was submitted in 2009. Again, the EPA's proposed partial SIP disapproval and
FIP is an attempt to force its preferred outcome for specific sources in Texas. This is arbitrary
and capricious and does not comport with the CAA.

Footnotes:
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!'See American Corn Growers Assn. v. EPA, 291 F3d. 1 (2002).

2. .. we propose to find the TCEQ has calculated this rate of progress on the basis of, and compared baseline
visibility conditions to, a flawed estimation of natural visibility conditions for the Big Bend and Guadalupe
Mountains, as we describe above. Therefore, we propose to disapprove the TCEQ's calculation of the URP needed
to attain natural visibility conditions by 2064." 79 FR 74818, 74833

Response: Section 169A and EPA guidance have already been addressed above. Commenter
cites to Alaska Dept. of Environmental Conservation v. EPA (540 U.S. 461 at 502 (ADEC)) to
support the contention that Congress structured the CAA to limit our authority and that EPA
disapprovals or partial disapprovals are arbitrary and capricious. At issue in the ADEC case was
the State's “new source” permitting SIP, not its Regional Haze SIP, and a special statutory
provision concerning oversight of State permitting decisions made pursuant to its SIP>!. This
case is not relevant to our approval of a Regional Haze SIP. Here, our disapproval is based on
the State’s failure to satisfy several regional haze requirements as detailed elsewhere in our
responses to comments. Our role in the SIP review process has already been addressed at length
above.

We disagree with the TCEQ’s apparent suggestion that we disapproved parts of the Texas SIP
merely because we preferred something different. The bases for our disapproval were
determined by our substantive review of the SIP submittal against the requirements specified by
the CAA and our regulations, not from arbitrary preferences. The specific bases for disapproval
were identified in our proposal and have been further explained at length in responding to
comments and in our final action. To take one example that we elaborate on more fully
elsewhere, we disagree that Texas’ natural conditions calculation followed our guidance. The
core reason we proposed to disapprove Texas’ natural conditions calculation was because it
failed to adequately support the assumption that 100% of the fine soil and coarse mass that
contributed to visibility impairment during the baseline period at its Class I areas was entirely
natural.?> We disagree with the TCEQ that we analyzed the Texas SIP with new approval
criteria that was not in place at the time Texas submitted its SIP. We explained our rationale and
why we believe our proposal comports with the CAA and our Regional Haze Rule beginning in
Section IV of our proposal.??

EPA deference to the State in developing regional haze SIPs has already been addressed in this
section above. We disagree with TCEQ regarding our disapproval of Texas’ reasonable progress
goals and its reasonable progress four-factor analysis for the reasons we have detailed in our
proposal, final and as further discussed in our responses to other more detailed comments
concerning these issues. We have explained in detail elsewhere how the four-factor analyses,

21 The Court held recognized that while States have wide discretion in formulating their plans; SIPs must include
certain measures Congress specified to assure that national ambient air quality standards are achieved. Id. at 470.
The Court also held that the EPA has supervisory authority over the reasonableness of State permitting authorities
and may issue stop construction orders if a BACT selection is not reasonable. Id. at 502. The Court also held that
EPA’s stop construction orders were neither arbitrary nor capricious. Id.

22 “States are free to develop alternative approaches that will provide natural visibility conditions estimates

that are technically and scientifically supportable. Any refined approach should be based on accurate, complete, and
unbiased information and should be developed using a high degree of scientific rigor.” Guidance for Estimating
Natural Visibility Conditions Under the Regional Haze Rule, U.S. EPA, September 2003, pg 1-11.

23 79 FR 74823.
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reasonable progress goals, and long-term strategies are inextricably linked. With regard to the
consultation, we also discuss that elsewhere in the responses to comments.

Comment: [TCEQ/PUCT (0056) p. 16] The TCEQ Stated that the EPA's proposed FIP is
contrary to authority provided in the CAA. The statute provides the EPA with authority to
address State plans that it believes are substantially inadequate to comply with the Act's
requirements. The EPA Regional Haze Rule identifies periodic reviews and plan updates as the
remedy for addressing RH SIPs that are inadequate.

The TCEQ noted that in order to promulgate a FIP, the CAA requires that the EPA disapprove a
State plan in whole or in part for not meeting the applicable requirements of §110(k). Texas'
plan was complete by operation of law and met all requirements. The EPA has no authority to
impose a FIP that merely replaces the EPA's judgment for Texas' but does not correct an error or

is not based on a failure of Texas' plan to meet the requirements of the Regional Haze Rule or
CAA.B

The TCEQ Stated that the EPA's Regional Haze Rule established the remedy for a substantially
inadequate plan as periodic updates, not a Federal plan.'* The nature of regional haze and the
statutory requirement for reasonable progress and long-term solutions to visibility impairment
require regular updates and reviews of State plans by the States themselves. Thus, the very
nature of regional haze planning recognizes that the solution to plans that don't make adequate
progress towards the natural visibility condition goal is an update of the plan, not a FIP.

Footnotes:

13 See Train, 421 U.S. 60, 79 "The CAA gives the [EPA] no authority to question the wisdom of a State's choice of
emission limitations if such choices are part of a plan which satisfies the standards of 110(a)(2)."

14 See 64 FR 3574S: " ... section 110(a)(2)(F) of the CAA provides that SIPs are to require 'periodic reports on the
nature and amounts of emissions and emissions-related data' and 'correlation of such reports .... with any emission
limitations or standards establish pursuant to this chapter.' Moreover, section 110(a)(2)(H) requires SIPs to provide
for revision when found to be substantially inadequate to 'comply with any additional requirements established
under ... [the CAA]."

Response: In this seminal case, the Supreme Court recognized the basic principle that we must
review SIP revision submittals for compliance with the requirements of CAA Section
110(a)(2).%*

Our action does not contradict the Supreme Court's decision in Train. States have significant
responsibilities in implementation of the CAA and meeting the requirements of the Regional
Haze Rule. We recognize that States have the primary responsibility of drafting an
implementation plan to address the requirements of the Federal regional haze program. We also
recognize that we have the responsibility of ensuring that the State plans, including RH SIPs,

24 See Train, 421 U.S. 60, 79 (“Under §110(a)(2), the Agency is required to approve a State plan which provides for
the timely attainment and subsequent maintenance of ambient air standards, and which also satisfies that section's
other general requirements. The Act gives the Agency no authority to question the wisdom of a State's choices of
emission limitations if they are part of a plan which satisfies the standards of section 110(a)(2) . . .” (emphasis
added)).

35



conform to the CAA requirements. We cannot approve a RH SIP that fails to address adequately
several elements of the Federal regional haze program.

Contrary to commenter’s assertion, we have not destroyed the State's primacy. In fact, we have
approved those portions of the State’s submittal that we believe meet our Federal regional haze
requirements. We are only disapproving the portions of the Texas’ submittal that do not meet
the Act and EPA rules. As explained in a comment response above, we do not agree with
commenters’ asserted position that the remedy for an unapprovable RH SIP is periodic updates.
The RHR’s requirements for comprehensive periodic revisions (see 40 CFR 51.308(f)) and
periodic progress reports (see 40 CFR 51.308(g)) are very different from the authority to impose
a FIP when there is a determination that a SIP is not approvable. As we have stated elsewhere,
EPA has the authority and obligation to impose a FIP to fill in such gaps. The provisions of the
RHR do not override this responsibility.

As explained in our proposal, we identified several deficiencies in the Texas and Oklahoma SIP
submittals and proposed to disapprove those. As such, we have a FIP obligation to cure such
deficiencies with a Federal plan to fill in those gaps.

We agree with the TCEQ the plan was complete by operation of law. We disagree with the
TCEQ that just because the Texas' plan was complete by operation of law, this means we are no
longer allowed to review it to ensure it has met all requirements, and that we have no authority to
impose a FIP. The TCEQ confuses the action of merely submitting a SIP and having it deemed
complete, with the process of reviewing that SIP for compliance with the applicable Federal
requirements.

Texas submitted a Regional Haze SIP revision on March 31, 2009, which later became complete
by operation of law. However, this only means the Texas SIP was deemed “an official
submission for purposes of review.” This determination has no bearing on whether the SIP met
the requirements of the Regional Haze Rule. As we explain in our proposal in detail, the Texas
SIP failed to do so in a number of areas.

Furthermore, while we agree that the procedural requirements for promulgation of a FIP under
110(c) are set forth in CAA Section 307(d), we do not agree that our action violates that
provision in any way. We have in fact met those requirements, as explained in our proposed
notice and comment rulemaking. Consistent with the requirements of that section, our proposal
included a summary of the factual data on which our proposed FIP was based, as well as the
methodology used in obtaining the data and in analyzing the data and the major legal
interpretations and policy considerations underlying the proposed action and FIP. % In addition,
we provided a detailed evaluation of the Texas and Oklahoma RH SIPs’ analyses for the relevant
units, which formed the basis for our proposed action on those portions of the Texas and
Oklahoma Regional Haze SIPs. ¢ This final rulemaking includes similar information with
respect to the SIP and the FIP, as well as “an explanation of the reasons for any major changes in

25 See CAA section 307(d)(3), 42 U.S.C. 7607(d)(3).
26 The SIP portion of our action is subject to the procedural requirements of section 553(b) of Administrative
Procedure Act (APA), 5 U.S.C. 553(b), rather than the requirements of CAA subsection 307(d), 42 U.S.C. 7607(d).
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the promulgated rule from the proposed rule” and “a response to each of the significant
comments, criticisms, and new data submitted in written or oral presentations during the
comment period.”?’ Therefore, our action complies with the applicable procedural requirements
of the CAA.

Comment: [TCEQ/PUCT (0056) p. 16-17] The TCEQ Stated that the CAA gives States
authority to develop regional haze plans that reflect State needs. The EPA should not get
deference for its own choices in its FIP over those of Texas.

The TCEQ Stated that the EPA's interpretation of its authority to review regional haze
submissions under CAA, §169A is flawed. While the EPA review and State revision of regional
haze SIPs is a component of §110, the CAA also provides an independent grant of authority to
States, and specific language identifying the EPA authority to establish goals and guidance for
regional haze. The use of the word "guideline" in the in §169A evidences a clear congressional
intent that States be granted wide latitude in decision-making here. CAA, §169A inherently
limits the EPA's SIP approval and review authority in §110.

The TCEQ Stated that the EPA's only complaint regarding the 2009 Texas SIP is that it would
have taken a different approach to meet the statutory and regulatory requirements. The EPA's
suggested reliance on the NCII default values in estimating natural visibility conditions at Big
Bend and Guadalupe Mountains rather than the FLM's 80% approach was not adequately
justified and therefore is unreasonable.

Response: The issue of States’ latitude in decision making under CAA Section 169A has already
been addressed above.

We agree that the CAA places the requirements for developing Regional Haze plans on States.
As discussed above, EPA's role is then to review the Regional Haze SIP submittal for
compliance with the applicable statutory and regulatory requirements. While the court in
American Corn Growers found that EPA had impermissibly constrained State authority, it did so
because it found that EPA forced States to require BART controls without first assessing a
source's particular contribution to visibility impairment. This is not the case with our action. We
are not forcing Texas to adopt a particular measure or to weigh the statutory factors in a
particular way. Rather, we are disapproving portions of Texas’ Regional Haze SIP because the
State’s analysis and conclusions were flawed for those portions and failed to support their final
determinations. See Oklahoma v. EPA, 723 F.3d 1201, 1210 (10th Cir. 2013) (holding that the
CAA requires that the BART determination complies with the guidelines, and because the EPA
monitors SIPs for compliance with the statute, it must monitor BART determinations for
compliance with the guidelines). In this situation we are obligated to promulgate a FIP that
addresses the deficiencies in the SIP to fill those gaps.

We disagree with the TCEQ’s assertion that our “reliance on the NCII default values in
estimating natural visibility conditions at Big Bend and the Guadalupe Mountains rather than the
FLM's 80% approach was not adequately justified and therefore is unreasonable.” First, Texas

27 CAA section 307(d)(6)(A) & (B), 42 U.S.C. 7607(d)(6)(A) and (B).
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did not rely on an “80% approach” in calculating its natural conditions. Texas relied on an
approach in which 100% of fine soil and coarse mass was assumed to be natural. That
assumption was not supported or adequately documented. The FLMs suggested to Texas that a
value of 80% of fine soil and coarse mass was natural may be more reasonable, but the SIP
submittal persisted with TCEQ’s “own refined estimates” that contain the 100% assumption. We
respond at length to comments on default values in responding to other comments on the
estimation of natural visibility conditions.

Comment: [CCP (0075) p. 1-2] CCP Stated that the Proposed Rule unreasonably concludes that
Coleto Creek Unit 1 must be retrofitted with a wet Flue Gas Desulfurization (WFGD) scrubber
to control emissions of SO2 to meet EPA goals for reasonable progress toward controlling
regional haze in three Class I areas in Texas and Oklahoma. The Proposed Rule is arbitrary and
unreasonable because it rejects a reasonable regional haze SIP developed by the Texas
Commission on Environmental Quality (TCEQ) and Oklahoma that is fully compliant with
Federal CAA requirements without giving the States the deference they are due in developing
regional haze programs. In proposing to disapprove aspects of the regional haze SIPs, EPA
arbitrarily disregards substantial progress made on actual visibility conditions in Class I areas;
wholly ignores significant contributions to haze from natural conditions and foreign sources; and
impermissibly substitutes its judgment for that of the States in establishing reasonable progress
goals (RPGS) inconsistent with its own rules, guidance, and prior SIP actions. While EPA
recognizes that the Uniform Rate of Progress (URP) glide path need not be met for this planning
period, EPA proposes to reject the States' proposed RPGs in favor of more aggressive EPA
calculated RPGs as justification for the controls it seeks. EPA's actions usurp State authority and
impose costly controls totaling nearly $2 billion despite the fact that the monitoring data now
available demonstrates that EPA's RPGs have already been attained.

Response: For responses that include the referenced State deference issue and substituting EPA
or State judgment for establishing RPGs, please see above responses. We address CCP’s
comments on monitoring data and its assertion that Coleto Creek should not install a SO2
scrubber, in our responses to its more detailed comments on these issues elsewhere.

Comment: States have wide discretion to develop their own Regional Haze SIPs. [CCP
(0075) p. 2-3]

CCP Stated that, under the CAA, “air pollution prevention . . . and air pollution control . . . is the
primary responsibility of States and local governments.” 42 U.S.C. § 7401(a)(3); see also 42
U.S.C. § 7407(a) (“Each State shall have the primary responsibility for assuring air quality
within the entire geographic area comprising such State. . . .”). States have “wide discretion” in
formulating a SIP. Union Elec. Co. v. EPA, 427 U.S. 246, 250 (1976). Once a State submits a
SIP, EPA’s role is limited to determining whether the plan satisfies the applicable statutory and
regulatory criteria. 42 U.S.C. § 7410(k)(3). If a SIP satisfies these requirements, the CAA
mandates EPA approval. Id. (“[T]he Administrator shall approve such submittal as a whole if it
meets all of the applicable requirements of this chapter.”); see also Train v. Natural Res. Def.
Council, Inc., 421 U.S. 60, 79 (1975) (EPA has “no authority to question the wisdom of a State’s
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choices of emission limitations if they are part of a plan which satisfies the [Act’s] standards.”);
Luminant Generation Co., LLC v. EPA, 675 F.3d 917, 926 (5th Cir. 2012) (“EPA may consider
only the requirements of the [CAA] when reviewing SIP submissions. . .. [T]he agency [has] no
discretion to do anything other than ensure that a State’s submission meets the CAA’s
requirements and, if it does, approve it before the passage of [EPA’s] statutory deadline.”).

CCP Stated that Congress emphasized the primary role of States in CAA regional haze
provisions. For example, Congress directed EPA to “provide guidelines to the States” so that
States, not EPA, could develop SIPs to implement the program. 42 U.S.C. § 7491(b)(1)
(emphasis added); see also American Corn Growers Ass'n v. EPA, 291 F.3d 1 (D.C. Cir. 2002)
(the regional haze rule “calls for States to play the lead role in designing and implementing
regional haze programs™).

CCEP stated that, under this framework, it falls primarily on the States to make the determinations
required under the program. For each Class I area within a State, these determinations include
the identification of baseline and natural visibility conditions, a calculation of a Uniform Rate of
Progress (“URP”) required to achieve those conditions, and a calculation of Reasonable Progress
Goals (“RPGs”) for meeting natural visibility conditions. 40 C.F.R. § 51.308(d)(1). If the
States conclude that it is not reasonable to attain the URP within the planning period, the State
must demonstrate why meeting the URP is “not reasonable” and establish an alternative RPG
that is “reasonable.” Id. at § 51.308(d)(1)(i1).

CCP stated that the EPA has consistently recognized the States’ wide discretion in implementing
the regional haze program and making the required or available determinations:

e “If the State determines that the amount of progress identified through the analysis is
reasonable . . . the State should identify this amount of progress as its reasonable
progress goal for the first long-term strategy . . .” 64 Fed. Reg. 35,732 (July 1,
1999) (EPA Regional Haze Rule (“RHR”)) (emphasis added);

e “Asnoted in EPA’s Reasonable Progress Guidance, the States have wide latitude to
determine appropriate additional control requirements for ensuring reasonable
progress, and there are many ways for a State to approach identification of additional
reasonable measures.” 77 Fed. Reg. 11,468 (Feb. 27, 2012) (“Georgia SIP
Approval”) (emphasis added);

e “States have significant discretion in establishing RPGs.” 76 Fed. Reg. 78,197 (Dec.
16, 2011) (“Kentucky SIP Approval”).

CCP stated that the EPA may not simply disapprove the Texas and Oklahoma SIPs because it
disagrees with the States. Rather, courts recognize that EPA has limited discretion when
rejecting a SIP. See Oklahoma v. EPA, 723 F.3d 1201, 1213 n.7 (10th Cir. 2013) (“[w]e
recognize that the EPA has less discretion when it takes actions to reject a SIP than it does when
it promulgates a [Federal Implementation Plan (“FIP”)]).”
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Response: Our SIP approval authority and Congressional intent have already been addressed
above.

Comment: EPA failed to afford the States appropriate discretion to develop their own
reasonable URPs and RPGs. [CCP (0075) p. 3]

CCP Stated, despite the substantial deference owed to the States in developing regional haze
SIPs, EPA repeatedly and unreasonably rejected the States’ reasonable determinations in the
Proposed Rule simply because it disagreed with their approach. This was impermissible under
the CAA. In particular, while EPA agreed with the States that meeting the URPs for this
planning period was “not reasonable,” it disagreed with the “reasonable” URPs and alternative
RPGs developed by the States in order to impose substantial and costly new controls.

CCP Stated that the EPA’s rejection of the States” URPs and RPGs is unreasonable for three
fundamental reasons: (1) EPA provides no justification for rejecting TCEQ’s refined
assumptions regarding natural conditions for setting its URPs and EPA’s reversion back to the
unsupported use of “default” values; (2) the RPGs developed by the States were reasonable, as
confirmed by recent actual monitoring data supporting the attainment of the States’ RPGs; and
(3) EPA arbitrarily rejects the States’ four-factor analysis in determining RPGS in favor of its
own flawed approach.

Response: Our deference to the State in developing regional haze SIPs and progress
determinations has already been addressed above. We disagree with CCP regarding our
disapproval of Texas’ natural conditions, Texas’ reasonable progress goals, and its reasonable
progress four-factor analysis for the reasons we have detailed in our proposal and as further
discussed in our response to other more detailed comments concerning these issues.

Comment: [Xcel Energy (0064) p. 6] Xcel Energy stated that the CAA does not allow EPA to
simply substitute its judgment for Texas in establishing a regional haze program. Particularly
where, as here, EPA's Proposal fails to meet the statutory obligations, imposes dramatically
higher costs on Texas sources and electric consumers, and produces admittedly imperceptible,
meaningless visibility improvement in Texas' two Class I areas, EPA cannot justify rejecting
Texas' well-reasoned regional haze plan. EPA should rescind its rejection of the Texas SIP and
approve major portions of the SIP.

Response: The scope of our authority under the CAA has already been addressed above.
Further, we disagree with Xcel that our proposal failed to meet our statutory obligations.
Environmental regulatory measures, including measures to reduce air pollution, do not
necessarily increase the cost of electricity, but even assuming that they may in this case, such an
effect would provide no exemption from CAA requirements. We disagree that our proposal
resulted in meaningless visibility improvement. The controls in our final rule will result in
visibility improvement at the Wichita Mountains and other Class I areas and assist those Class |
areas in attaining the national goal Congress has established for a return to natural visibility
conditions.
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Comment: EPA is required to accord appropriate deference to Texas in reviewing its
Regional Haze SIP [Xcel Energy (0064) p. 7-9]

Xcel Energy Stated that in developing a "cooperative Federalism" framework under the CAA,
Congress purposely limited EPA's authority by creating a statute in which "air pollution
prevention ... and air pollution control ... is the primary responsibility of States and local
governments." 42 U.S.C. § 7401(a)(3); see also 42 U.S.C. § 7407(a) ("Each State shall have the
primary responsibility for assuring air quality within the entire geographic area comprising such
State .... ").

Xcel Energy stated that the primary avenue for States to implement their responsibility under the
CAA is the promulgation of a SIP. States have "wide discretion" in formulating a SIP. Union
Elec. Co. v. EPA, 427 U.S. 246,250 (1976). Once a State submits a SIP, EPA's role is limited
to determining whether the plan satisfies the applicable statutory and regulatory criteria. 42
U.S.C. § 7410(k)(3). If a SIP satisfies these requirements, the CAA mandates EPA approval.

Id. ("[T]he Administrator shall approve such submittal as a whole if it meets all of the applicable
requirements of this chapter."); see also Train v. Natural Res. Def Council, Inc., 421 U.S. 60, 79
(1975) (EPA has "no authority to question the wisdom of a State's choices of emission
limitations if they are part of a plan which satisfies the [Act's] standards."); Luminant Generation
Co., LLC v. EPA, 675 F.3d 917, 926 (5th Cir. 2012) ("EPA may consider only the requirements
of the [CAA] when reviewing SIP submissions ... [T]he agency [has] no discretion to do
anything other than ensure that a State's submission meets the CAA's requirements and, if it
does, approve it before the passage of [EPA's] statutory deadline.").

Xcel Energy Stated that the CAA's grant of authority to States under Section 169 A is even
broader than in other parts of the CAA, so EPA's deference to the States should be even greater
in the context of regional haze SIPs. Section 169 A of the CAA establishes as a national goal the
prevention of any future, and the remedying of any existing, impairment of visibility in
mandatory Class I Federal areas, where the impairment is the result of manmade air pollution.
42 U.S.C. § 7491(a)(1). But Congress placed extra emphasis on the primary role of States in
CAA regional haze provisions. Congress directed EPA to "provide guidelines to the States" so
that States, not EPA, could develop SIPs to implement the program. 42 U.S.C. § 7491(b)(1)
(emphasis added); see also American Corn Growers Ass'nv. EPA, 291 F.3d 1 (D.C. Cir. 2002)
(the regional haze rule "calls for States to play the lead role in designing and implementing
regional haze programs").

Xcel Energy stated that the legislative history of the CAA confirms Congress's intent to
emphasize State primacy in the regional haze context. Two of the primary sponsors of the
visibility provisions, Senator McClure (R-ID) and Senator Muskie (D-ME), addressed the issue
directly during the legislative debate over passage of the Clean Air Act Amendments of 1977:

Mr. McClure: Under the conference agreement, does the State retain sole authority for
identification of sources for the purpose of visibility issues under this section?
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Mr. Muskie: Yes; the State, not the Administrator, identifies a source that may impair
visibility....

A Legislative History of the Clean Air Act Amendments Of 1977, at 374-75 (1979) (emphasis
added); see also H.R. REP. No. 95-564, at 155 (1977).

Xcel Energy Stated that the EPA also has repeatedly reaffirmed that States have wide discretion
to make regional haze reasonable progress goal ("RPG") determinations and that States have the
primary role in identifying and addressing RPGs:

e "If the State determines that the amount of progress identified through the analysis is
reasonable ... the State should identify this amount of progress as its reasonable
progress goal for the first long-term strategy .... " EPA Regional Haze Rule, 64 Fed.
Reg. 35,714, 35,732 (July 1, 1999) ("RHR") (emphasis added);

e "Asnoted in EPA's Reasonable Progress Guidance, the States have wide latitude to
determine appropriate additional control requirements for ensuring reasonable
progress, and there are many ways for a State to approach identification of additional
reasonable measures.” Proposed Georgia SIP Approval, 77 Fed. Reg. 11,452,
11,468 (Feb. 27, 2012) (emphasis added);

e EPA has recognized the problems of a rigid requirement to meet a long-term goal.
"EPA made clear in the RHR that the RPG is not a mandatory standard which must
be achieved by a particular date.” Id. at 11,473; see RHR, 64 Fed. Reg. at 35,733
("[T]he [RPG] is a goal and not a mandatory standard which must be achieved by a
particular date.");

e "States have significant discretion in establishing RPGs.” Kentucky SIP Approval,
76 Fed. Reg. 78,194, 78,197 (Dec. 16,2011).!

To be consistent with the CAA and EPA's prior SIP determinations under the regional haze
program, Xcel Energy stated that the EPA must review Texas' SIP with appropriate deference
and not simply disapprove the SIP because EPA disagrees with Texas' assumptions,
methodologies, or long-term strategy. Indeed, courts have recognized the distinction between
EPA's limited authority to reject a SIP and its authority to promulgate a FIP. See Oklahoma v.
EPA, 723 F.3d 1201, 1213 n.7 (10th Cir. 2013) ("[w]e recognize that the EPA has less discretion
when it takes actions to reject a SIP than it does when it promulgates a [FIP]"). EPA should be
cautious when it unreasonably rejects a State's first, reasonable, detailed technical conclusion.
Id. at 1225 (J. Kelly, dissenting) (citing Lockheed Martin Corp. v. Admin. Review Bd., US.
Dep't of Labor, 717 F.3d 1121, 1128-29 (10th Cir. 2013)). Such actions are ripe for judicial
review and challenge. EPA has repeatedly and unreasonably rejected Texas' well-reasoned
technical conclusions in the Proposal. Accordingly, EPA should withdraw its FIP and approve
Texas' SIP.

Footnotes:
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! The emphasis on State primacy also is evident in the Best Available Retrofit Technology ("BART") context of
regional haze programs. See BART Rule, 70 Fed. Reg. 39,104, 39,137 (July 6, 2005) ("[T]The Act and legislative
history indicate that Congress evinced a special concern with insuring that States would be the decision makers").

Response: Cooperative Federalism and State discretion in the CAA's regional haze program
have already been addressed above.

Xcel expressed its view that its arguments were reinforced by legislative history of the 1977
CAA amendments. The commenter referred to Statements of Senator Edmund Muskie regarding
the conference agreement on the provisions for visibility protection in those amendments. This
issue was also argued in the Tenth Circuit Court of Appeals in Oklahoma v. EPA, 723 F.3d 1201,
and similarly, the full text of Senator Muskie’s Statements was not reproduced. We reproduce it
here, along with Judge Briscoe’s ruling:

The Senate discussion about the Conference Report also highlighted the role that
the guidelines play in BART determinations for large power plants:

[Senator] McClure. And while those existing sources are limited to the 28 major
sources contained in the Senate bill's definition of major emitting facilities,
exempting any such source which has the maximum potential to emit less than 250
tons per year, Federal guidelines apply only to fossil-fuel fired generating plants in
excess of 750 megawatts?

[Senator] Muskie. That is correct.

[Senator] McClure. Under the conference agreement, does the State retain sole
authority for identification of sources for the purpose of visibility issues under this
section?

[Senator] Muskie. Yes; the State, not the Administrator, identifies a source that
may impair visibility and thereby falls within the requirement of section 128.

[Senator] McClure. And does this also hold true for determination of "Best
Available Retrofit Technology"?

[Senator] Muskie. Yes; here again it is the State which determines what constitutes
"Best Available Retrofit Technology," as defined in section 128. The Federal
guidelines apply only to the large power plants we have described.

123 Cong. Rec. S26, 854 (daily ed. Aug. 4, 1977) (emphasis added). The last
sentence — omitted by petitioners in their brief — makes clear that the statute
requires that the BART determination here comply with the guidelines. See Pet.
Opening Br. at 15. And because the EPA monitors SIPs for compliance with the
statute, it must monitor BART determinations for compliance with the guidelines.
To be sure, the guidelines themselves might somehow conflict with the statute. But
the petitioners have not argued that any conflict exists here. We therefore hold that
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the EPA had the authority to review Oklahoma's BART determination with respect
to these two power plants.

As discussed above, the CAA requires the States to follow our BART Guidelines®® when
proposing BART determinations. When States fail to do so, we have authority to disapprove the
BART determinations and promulgate a FIP to cure the deficiency. Similarly, because we have
determined that the Texas and Oklahoma SIPs do not conform with Section 51.308(d) and are
not approvable, we are authorized and at this time required to promulgate a FIP.

Comment: EPA may not supplant Texas' SIP with what EPA believes is a more reasonable
FIP. [GCLC (0063) p. 2-3]

GCLC Stated that Texas' SIP submission meets all statutory and regulatory regional haze
requirements. EPA's analysis of Texas' submission is based on an inappropriate and unsupported
interpretation of the CAA and associated regulations that ignores State primacy and flexibility
provided to the States in the CAA and in the regional haze program in particular.

According to GCLC, Congress delegated to the States the primary responsibility of air pollution
control in the CAA.*> When a SIP meets the basic requirements of the CAA, EPA is required to
approve the SIP submission.* Section 169A of the CAA specifically places the burden of
developing SIPs and leaves determining whether "reasonable progress" has been achieved to the
States. For example, regarding the four-factor analysis that is central to a State establishing
reasonable progress, EPA itself has recognized that "States have considerable flexibility in how
they take these factors into consideration, as noted in EPA's Guidance for Setting Reasonable
Progress Goals under the Regional Haze Program." °> EPA has further noted in the recent
regional haze SIP rulemaking for Nebraska that regarding the visibility benefit, best available
retrofit technology ("BART"), and reasonable progress determinations of the State in its SIP,
"[a]s long as this evaluation is done adequately and the States provide a reasoned basis for their
decisions, EPA will defer to the State. " ® EPA regional haze regulations reinforce this deference
to State authority, including (as explained by EPA when issuing those regulations) that "[t]he
final [regional haze] rule provides States flexibility in determining the amount of progress that is
'reasonable’ in light of the statutory factors, and also provides flexibility to determine the best
mix of strategies to meet the reasonable progress goal they select."

GCLC noted that it is the clear intent of the CAA to provide States flexibility, which has long
been recognized by EPA. This is apparently completely forgotten by EPA in this Proposed FIP.
Reviewing EPA's rule preamble and its Technical Support Documents ("TSD"), including its
Texas Regional Haze State Implementation Plan ("TX TSD"), ® Oklahoma and Texas Regional
Haze Federal Implementation Plans TSD ("FIP TSD"),” and other supporting documents, it is
immediately apparent that EPA's decision to disapprove Texas' SIP is not because Texas' SIP has
not demonstrated reasonable progress, but rather, it is because EPA believes its FIP will achieve
more reasonable progress than Texas. '°

28 70 FR 39104. See BART Guidelines, Appendix Y to Part 51, beginning on page 39156; Oklahoma v. EPA, 723
F.3d 1201, 1210 (10th Cir. 2013).
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GCLC asserted that EPA's approach in this rulemaking, to supplant Texas' SIP with one that it
believes is more reasonable, is a direct affront to the cooperative Federalism central to the CAA,
undermines the purpose behind the lead role that States take in the actual implementation of
CAA requirements, and conflicts with Federal court precedent. As Stated by the 8th Circuit
Court of Appeals, "the CAA requires only that a State establish reasonable progress, not the most
reasonable progress." '! EPA's critiques of the Texas reasonable progress analysis are limited to
questions of the reasoned judgment of the State, and EPA attempts to apply standards that are
simply not supported by the CAA or EPA's implementing regulations. Therefore, EPA should
recognize Texas' primacy, withdraw its FIP, and approve Texas' SIP submission.

Footnotes:

3 See 42 USC§ 7401(a)(3), which States that "Congress finds ... that air pollution prevention (that is, the reduction
or elimination, through any measures, of the amount of pollutants produced or created at the source) and air
pollution control at its source is the primary responsibility of States and local governments ... " (emphasis added).
442 USC § 7 41 O(k)(3), which States that "the Administrator shall approve [a SIP] submittal as a whole if it meets
all of the applicable requirements of' the CAA.

5 See Approval and Promulgation of Implementation Plans; State of Idaho; Regional Haze State Implementation
Plan, Proposed Rule, 77 Fed. Reg. 30248, 30251 (May 22, 2012).

¢ See Approval, Disapproval and Promulgation of Implementation Plans; State of Nebraska; Regional Haze State
Implementation Plan; Federal Implementation Plan for Best Available Retrofit Technology Determination, Final
Rule, 77 Fed. Reg. 40150,40156 (July 6, 2012) ("Nebraska SIP Final Rule").

7 Regional Haze Regulations, Final Rule, 64 Fed. Reg. 35714, 35736 (July I, 1999).

8 U.S. EPA, Technical Support Document for the Texas Regional Haze State Implementation Plan (Nov. 2014) ("TX
TSD").

% U.S. EPA, Technical Support Document for the Oklahoma and Texas Regional Haze Federal Implementation
Plans (Nov. 2014) ("FIP TSD").

19 Once example of EPA's approach can be found in its TX TSD, in which EPA Stated: "We believe that in
performing its control analysis, the TCEQ should have given greater consideration to the flexibility in the CAIR
trading program and the resulting uncertainty in the projected emissions. In other words, the TCEQ could have
recognized that implementation of reasonable controls under the Regional Haze Rule would likely not be in addition
to anticipated reductions due to CAIR predicted by IPM, but would replace or complement any controls predicted by
IPM." TX TSD at 22. (emphasis added).

' See North Dakota v. EPA, 730 F.3d 750, 768 (8th Cir. 2013).

Response: EPA guidance, reasonable progress, and State flexibility have already been addressed
above.

Comment: EPA may not issue this FIP prior to providing Texas the opportunity to submit
a SIP responsive to EPA's determination that Texas' 2009 SIP submission was inadequate.
[GCLC (0063) p. 19]

GCLC noted, in contravention of the language and intent of the CAA, EPA is attempting to
disapprove the SIP and immediately move to a FIP. The CAA provides opportunities to States to
correct deficiencies in SIPs, providing the Administrator up to two years to promulgate a FIP in
response to a finding that a SIP was inadequate. " This is particularly relevant in this FIP, as
EPA has taken numerous novel steps, including new and unprecedented interpretations of
existing regulations, in order to disapprove this SIP. While EPA's proposed disapproval of
Texas' SIP and its proposed FIP lack merit, Texas still must be given the opportunity to respond-
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and if appropriate- revise elements of its SIP prior to EPA issuing this FIP. ’® To do otherwise
violates the CAA and unfairly burdens Texas EGUs.

Further, GCLC noted that EPA in its recent rulemaking regarding Arkansas' regional haze SIP
submittal "elect[ed] to not promulgate a FIP" at the time it issued its partial SIP
approval/disapproval "in order to provide Arkansas time to correct [the] deficiencies" indicated
by EPA. This is another example of the unfair and unequal treatment of Texas.

Footnotes:

542 USC 7410(c).

76 EPA provided such opportunity to Arkansas regarding its regional haze SIP submittal, where EPA "elect[ed] to
not promulgate a FIP" at the time it issued its partial SIP approval/disapproval "in order to provide Arkansas time to
correct [the] deficiencies" indicated by EPA In fact, it took over three years for EPA to proceed with a FIP. See
Approval and Promulgation of Implementation Plans; Arkansas; Regional Haze State Implementation Plan;
InterState Transport State Implementation Plan To Address Pollution Affecting Visibility and Regional Haze, Final
Rule 77 Fed. Reg. 14604, 14672 (Mar. 12, 2012); see also Promulgation of Air Quality Implementation Plans;
State of Arkansas; Regional Haze and InterState Visibility Transport Federal Implementation Plan, 80 Fed. Reg.
18944 (Apr. 8,2015).

Response: We disagree with this comment. As explained in our TSD and elsewhere in this
document and final action, we cannot approve the portions of a State's Regional Haze submittal
that do not meet the CAA and EPA RHR. Therefore, we are obligated to promulgate a FIP to
address these requirements, and we are doing so in today's action.

The requirement for FIP promulgation was triggered because of our 2005 finding that Texas did
not make a timely SIP submission, and the expiration of the 24-month “FIP clock” under CAA
Section 110(c). We may disapprove the SIP and promulgate a FIP in the same action. In
Oklahoma v. EPA, we finalized a rule that partially approved and partially disapproved
Oklahoma’s SIP, and in the same action, we promulgated a FIP.>> The Court held that “[o]nce
the EPA issued the finding that Oklahoma failed to submit the required SIP under the Regional
Haze Rule, EPA had an obligation to promulgate a FIP.”** Additionally, the court agreed with
us that a rule requiring us to delay its promulgation of a FIP until it rules on a proposed SIP
“would essentially nullify any time limits the EPA placed on States. States could forestall the
promulgation of a FIP by submitting one inadequate SIP after another.”!

This action is distinguishable from the Arkansas regional haze SIP in that the “FIP clock” has
already expired for the Texas Regional Haze plan. We are required to promulgate a FIP for any
disapproved portion of the SIP. Our action fulfills this duty.

Comment: The proposal does not appropriately recognize State primacy under the CAA.
[EEI (0076) p. 7-8]

EEI stated that EPA's proposal raises serious State primacy concerns with its proposed partial
disapproval of Texas' and Oklahoma's SIPs and the imposition of its own FIPs. As a general

29 Oklahoma v. EPA, 723 F.3d 1201.
301d. at 62.
3 d.
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matter, EPA must respect the role of the States in the regional haze process as authorized by the
CAA, and properly submitted State SIPs have primacy over EPA's FIPs. In this instance, EPA's
proposal does not reflect the flexibility and discretion that States are granted as part of the
regional haze SIP process; instead, the proposed FIP is inflexible by comparison, with
unreasonably tight timelines and strict emissions limitations. As EPA recognizes in its regional
haze guidance to the States, the regulations "give[] States wide latitude to determine additional
control requirements" and, in applying the four statutory factors, States "have flexibility in how
to take into consideration these statutory factors and any other factors that you have determined
to be relevant."* Indeed, EPA itself has explained that, "[a]s long as this evaluation is done
adequately and the States provide a reasoned basis for their decisions, EPA will defer to the
State" in its reasonable progress determinations. See 77 Fed. Reg. at 40,150, 40,156. EPA's
proposed FIPs depart from the Agency's still-effective guidance.

EEI noted that Texas' and Oklahoma's SIPs were well considered and EPA should approve such
State-led regulatory processes. In support of its proposed FIP, EPA's main rationale is that Texas
and Oklahoma did not properly confer regarding RPGs. This forms the basis for the Agency's
disapproval of Texas' and Oklahoma's SIPs and the imposition of its own FIP. Id. at 74,823.
However, Texas and Oklahoma's conferral regarding the RPGs was fully consistent with the
CAA and the regional haze regulations, and, during that process, the States agreed on which
regulatory programs were needed for reasonable progress. > EPA must respect this decision and
recognize that the Agency's imposition of a FIP is unreasonable and unauthorized under the
CAA given these State actions.

Footnotes:

4 EPA, Guidance for Setting Reasonable Progress Goals Under the Regional Haze Program, June 1, 2007 at 4-2, 5-1.
5 See March 25, 2008 letter from Susana M. Hildebrand, Air Quality Division, Texas Commission on
Environmental Quality to Eddie Terrill, Air Quality Division, Oklahoma Department of Environmental Quality; and
May 12, 2008 letter from Eddie Terrill, Air Quality Division, Oklahoma Department of Environmental Quality to
Susana M. Hildebrand, Air Quality Division, Texas Commission on Environmental Quality.

Response: State latitude to determine control requirements, State flexibility regarding
consideration statutory factors, and our remedies available to address an insufficient SIP have
already been addressed above.

Comment: [Nucor Steel (0058) p. 2] Nucor Steel Stated that EPA's interpretation is contrary to
the Clean Air Act's clear direction that each State is to determine its own emission limits,
schedules of compliance and other measures for sources in that State for purposes of visibility
protection under §169A. EPA's interpretation would effectively give one State the power to
control another State's regional haze SIP decisions, including its BART determinations.
Moreover, in this case, EPA improperly overrides the SIP decisions by both States involved,
Texas and Oklahoma.

Response: We explain in our responses elsewhere the roles and obligations of upwind and
downwind States in conducting and establishing their four-factor analyses, reasonable progress
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goals, and long-term strategies, as well as consultation. We also explain this interrelationship in
detail in our proposal and today’s final action.*?

Comment: EPA's Proposal disregards the primacy and considerable flexibility and
discretion that Texas is supposed to have under the CAA, and the EPA Regional Haze rules
and guidance, in determining what constitutes reasonable progress [AECT (0074) p. 2]

AECT Stated that EPA's Regional Haze rules and guidance clearly provide that each State has
the primary role in determining what constitutes reasonable progress and that EPA is supposed to
provide - each State considerable flexibility and discretion in making that determination. EPA's
Regional Haze rules "call for States to play the lead role in designing and implementing regional
haze" SIPs.** Further, EPA previously stated that under its Regional Haze rules, each State has
considerable flexibility and discretion in determining what constitutes reasonable progress.**
Moreover, EPA previously stated that it will defer to a State's determination as to what
constitutes reasonable progress if such determination has a reasoned basis.>

AECT noted, notwithstanding the foregoing, in developing its Proposal, EPA usurped Texas'
primary role in determining what constitutes reasonable progress, did not allow Texas any
flexibility or discretion in making that determination, and provided Texas with no deference
regarding that determination. EPA does not dispute that in determining what constitutes
reasonable progress, Texas applied the four reasonable progress factors specified in the CAA and
EPA's Regional Haze rules or that Texas had consultations with Oklahoma in accordance with
EPA's Regional Haze rules and guidance. EPA merely determined that it would have conducted
the reasonable progress analysis differently and made a different reasonable progress
determination than Texas made, and based on those determinations, EPA issued its Proposal.
Doing so is contrary to EPA's Regional Haze rules and guidance since they clearly provide that
EPA is supposed to provide Texas with considerable flexibility, discretion, and deference in
determining what constitutes reasonable progress, and EPA is not supposed to second guess
Texas' reasonable progress determination and replace Texas' determination with its own
reasonable progress determination.

In light of the foregoing, AECT requested that EPA defer to Texas' reasonable progress
determination that is specified in its Regional Haze SIP.

Response: State flexibility, discretion, and deference in determining what constitutes reasonable
progress has already been addressed above and is discussed in detail elsewhere in the responses
to comments on those issues.

32 See our discussion regarding this, in Section IV, beginning on 79 FR 74823,

33 American Corn Growers Ass'n. v. EPA 291F.3d 1,2 (D.C. Cir. 2002).

34 EPA's Response to Petition for Reconsideration of Regional Haze Rule, at 11-12 (Jan. 10, 2001) (The Regional
Haze rules are "based on the principle that States should have considerable flexibility in adopting visibility
improvement goals and in choosing the associated emission reduction strategies for making 'reasonable progress'
toward the national visibility goal", and those rules "provide each State with considerable discretion in establishing
reasonable progress goals for improving visibility in the Class I areas.").

3577 Fed. Reg. 40150, 40156 (July 6,2012) ("... as long as a State's reasonable progress determination "is done
adequately and the State provides a reasoned basis for [it], EPA will defer to the State.")
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3. Our Clarified Interpretation of the Reasonable Progress and Long-Term Strategy
Requirements

Comment: EPA’s Interpretation is the Best Reading of 40 C.F.R. Section 51.308(d)(3).
[Earthjustice (0067) p.32]

Earthjustice et al., stated that if the “progress goal” in Section 51.308(d)(3)(ii) is not an
“approved or approvable” one, it is, almost by definition, a progress goal that does not comply
with the requirements of the Clean Air Act. In essence, the agency’s interpretation does nothing
more than restate what the rule already requires—namely, that the respective states’ reasonable
progress goals comply with all applicable requirements of the Act and its implementing
regulations.*

The contrary interpretation of the regulations*® would be that a state may lawfully develop its
long-term strategy to meet a reasonable progress goal proposed by another state even if the
progress goal does not comply with the Clean Air Act and cannot be approved by EPA. This
interpretation of the existing regulations cannot be reconciled with the overall regulatory and
statutory scheme in which SIPs must be reviewed and approved by EPA before becoming valid
as federal law, and EPA can approve a SIP only if it complies with all Clean Air Act
requirements. See 42 U.S.C. § 7410(c), (k), (1). If EPA must disapprove a progress goal that
does not meet the requirements of the Act, then EPA must also disapprove a long-term strategy
that is designed to meet an unapprovable progress goal. Where, as here, one state contributes
significantly to visibility impairment in another state’s Class I area, and both states fail to
properly evaluate and include in their respective SIPs “all measures necessary” to achieve a
reasonable (i.e., approvable and lawful) progress goal at a downwind state Class I area, neither
SIP can be approved.*!

According to Earthjustice et al., that EPA applied the requirements of the Regional Haze Rule
and the Clean Air Act in the context of a SIP disapproval does not undermine EPA’s
interpretation, or require the agency to give the states an opportunity to revise their own
implementation plans before disapproving them and issuing federal plans to replace them. See
EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1601 (2014) (“A SIP’s failure to
satisty” the Act’s requirements “without more, triggers EPA’s obligation to issue a federal plan
within two years,” and “EPA is not obliged to wait two years or postpone its action even a single
day” before issuing a federal plan). Indeed, Congress gave EPA, not the states, authority to
determine what the Clean Air Act requires, and whether a SIP fully complies with the Act and its
implementing regulations. 42 U.S.C. § 7410(c), (1); Oklahoma, 723 F.3d at 1204, 1207-10.
That is exactly what EPA proposes to do.

Footnotes:

¥ Cf. 42 U.S.C. §7410(1) (EPA may not approve any plan that “would interfere with any applicable requirement”
of the Act).

40 Even if EPA’s interpretation of its existing regulations could be characterized as issuance of a new rule, which it is
not, EPA’s action would be proper. EPA may break “new ground” in notice-and-comment rulemaking, so long as
the agency “display awareness” and provides notice of the new position. See FCC v. Fox Television Stations, Inc.,
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556 U.S. 502, 515-517 (2009). EPA has provided notice and an opportunity to comment on its interpretation of the
existing regulations. Furthermore, EPA’s proposal thoughtfully and carefully explains how the Regional Haze
Rule’s consultation and transport provisions fit together to achieve the core purpose of the rule and the Clean Air
Act’s visibility provisions.

4140 C.F.R. § 51.308(d)(3)(ii).

Response: We generally agree with this comment, but take no position as to specific statements.

Comment: EPA’s interpretation of 40 C.F.R. §51.308(d)(3)(ii) is plainly erroneous and
cannot support EPA’s proposal [Luminant (0061) p. 87]

Luminant stated that EPA’s regional haze regulations provide that a state’s “long-term strategy
must include enforceable emissions limitations, compliance schedules, and other measures as
necessary to achieve the reasonable progress goals established by States having mandatory Class
I Federal areas.”®® EPA does not dispute that Texas’ long-term strategy includes enforceable
emissions limitations, compliance schedules, and other measures as necessary to achieve the
reasonable progress goal established by Oklahoma for Wichita Mountains through the CENRAP
process. Nor does EPA assert that Oklahoma requested, and Texas refused, to include any such
measures.>® Instead, EPA concludes, as the basis for its proposed disapproval and FIP, that
Texas’ long-term strategy was flawed and violates the regulations because it was not “sufficient
to obtain [Texas’] share of reductions needed to meet an approved, or approvable, progress goal”
for Wichita Mountains—i.e., the one that EPA is proposing in its FIP for Oklahoma.>*® This is
not a requirement of the statute or the regulations and, thus, cannot support EPA’s disapproval.

Luminant noted, contrary to EPA’s assertion, the phrase “progress goal” in 40 C.F.R. §
51.308(d)(3)(ii) plainly refers to “the reasonable progress goals established by States having
mandatory Class I Federal areas,” not to goals that have been approved by EPA or may be
approved in the future (and certainly not to a reasonable progress goal proposed by EPA
itself).>*! Thus, in developing its long-term strategy “for each mandatory Class I Federal area
located outside the State which may be affected by emissions from the State,” as Texas has done
here for Wichita Mountains, a state is only required to include “enforceable emissions
imitations, compliance schedules, and other measures as necessary to achieve the reasonable
progress goals established by States having mandatory Class I Federal areas.”> EPA’s
interpretation of the phrase “progress goal” in a subsequent sentence in § 51.308(d)(3)(ii) ignores
the plain language of the preceding provisions that define the “progress goal” that a state must
consider in developing its long-term strategy—i.e., the one “established by” Oklahoma. Thus,
EPA’s proposal to disapprove Texas’ long-term strategy because it relies on the reasonable
progress goal established by Oklahoma for the Wichita Mountains>>*—and not some other
progress goal that EPA now claims is reasonable or that Texas developed on its own—is
unlawful and contrary to the plain meaning of the regulations. There is no dispute that Texas
consulted with Oklahoma, participated with Oklahoma in an approved RPO, and developed a
long-term strategy to meet the reasonable progress goal for Wichita Mountains that was
established by Oklahoma. That is all the regulations require for Texas’ submission, and EPA
must approve it.
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Nor does EPA’s novel interpretation of § 51.308(d)(3)(ii) and its application of that
interpretation here make logical sense. EPA does not, in this proposal, claim that Oklahoma
substantively erred in setting the RPG for Wichita Mountains. Instead, EPA is simply claiming
to “reset Oklahoma’s RPGs based on our [Texas small group] analysis.”*** In other words, EPA
is proposing to disapprove Oklahoma’s RPG based on the long-term strategy that EPA claims
Texas should have adopted. EPA’s logic is thus circular and assumes what it seeks to prove:
EPA claims Oklahoma’s RPG for Wichita Mountains is not approvable because it doesn’t
consider EPA’s proposed FIP for Texas’ long-term strategy, but EPA justifies that FIP for
Texas’ long-term strategy on its conclusion that the Oklahoma RPG is not approvable. EPA
meets itself coming and going. The truth is that EPA would interpret the regulations to give it
plenary authority over any aspect of a state’s regional haze SIP at any time it suits EPA. But that
is not how the regulations are written, nor is it how they have been implemented up until today.

Footnotes:

388 40 C.F.R. § 51.308(d)(3) (emphasis added).
8979 Fed. Reg. at 74,856.

390 TX SIP TSD at 49 (emphasis added).

9140 CFR. § 51.308(d)(3).

592 1d. (emphasis added).

3379 Fed. Reg. at 74,857.

34 1d. at 74,889.

Response: We disagree with this comment. Under the commenter’s interpretation of 40 CFR
51.308(d)(3)(i1), the obligation of an upwind State is merely to include in its long-term strategy
the emission limitations necessary to achieve the reasonable progress goal set by a downwind
State, irrespective of whether we have approved or could approve that goal. If we disapproved
the downwind State’s reasonable progress goal because it did not provide for reasonable
progress, but were powerless to disapprove the upwind State’s four-factor analysis and long-term
strategy on which the downwind State unreasonably relied, then the downwind State would be
left without recourse. The commenter seeks support for its interpretation by pointing to language
that says reasonable progress goals are “established by States,” not by the EPA. This language,
like similar language throughout the CAA and our implementing regulations, merely reflects that
States are tasked with developing SIPs in the first instance. It is black-letter law that where a
State fails to meet applicable CAA requirements, we are required to step into the shoes of the
State by promulgating a FIP.

The commenter also alleges that we have used circular logic, but this is not the case. The fact is
that four-factor analyses, reasonable progress goals, and long-term strategies are inextricably
linked. Congress created this paradigm when it required us to promulgate regulations that
required both upwind and downwind States to include emission limitations in their SIPs to
achieve reasonable progress, defined reasonable progress as a four-factor analysis, and required
US to develop criteria to measure reasonable progress. See CAA Sections 169A(b)(2) and
169B(e). The scheme that we developed in the Regional Haze Rule (RHR) operates in three
steps: (1) upwind and downwind States conduct four-factor analyses to determine what control
measures are reasonable; (2) States with Class I areas calculate reasonable progress goals (i.e.,
criteria for measuring reasonable progress), measured in deciviews, that reflect the level of
visibility improvement that will result once the controls measures are implemented; and (3)
upwind and downwind States include enforceable emission limitations in their long-term
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strategies to ensure that the reasonable progress goals are achieved. In this instance, Texas failed
to conduct a reasonable four-factor analysis at Step 1. As a result, Oklahoma set a reasonable
progress goal that did not reflect a reasoned consideration of available controls in Texas at Step
2, and Texas developed a long-term strategy that did not include sufficient emission limitations
to achieve reasonable progress at Wichita Mountains at Step 3. We acknowledge that the States
were developing their SIPs simultaneously, which complicated their ability to proceed in an
orderly step-wised fashion, but this does not excuse the States from having to satisfy the
applicable requirements of the CAA and the Regional Haze Rule.

Comment: EPA’s interpretation of 40 C.F.R. §51.308(d)(3)(iii) is plainly erroneous and
cannot support EPA’s proposal [Luminant (0061) p. 88]

Luminant stated that EPA further proposes “to find that the technical basis on which Texas relied
to determine its apportionment of emission reduction obligations necessary for achieving
reasonable progress in the Wichita Mountains was inadequate” and thus Texas’ long-term
strategy does not meet the requirements of 40 C.F.R. § 51.308(d)(3)(iii).>>® That provision
provides that “the State must document the technical basis, including modeling, monitoring and
emissions information, on which the State is relying to determine its apportionment of emission
reduction obligations necessary for achieving reasonable progress in each mandatory Class I
Federal area it affects.”*° It further provides: “The State may meet this requirement by relying
on technical analyses developed by the regional planning organization and approved by all State
participants.”®’

Luminant noted, EPA concedes that Texas’ long-term strategy “rel[ied] on technical analyses
developed by CENRAP and approved by all state participants” and further that Texas
“performed an additional analysis building upon the work of the regional planning organization
in order to evaluate additional controls.””® Nevertheless, EPA contends that Texas should have
done more and independently “consider[ed] the four-factors used in determining reasonable
progress [in § 51.308(d)(1)(1)(A)] in developing the technical basis for . . . downwind [i.e., out-
of-state] Class I areas,” including Wichita Mountains.> In other words, EPA concludes that
Texas’ long-term strategy, in addressing Wichita Mountains, should not have considered the
reasonable progress goal for the area as established by Oklahoma using the four statutory factors,
but instead Texas should have itself conducted a four-factor analysis for Wichita Mountains to
determine what was reasonable progress for the area.

Luminant asserted that this interpretation is wrong and backwards. EPA’s claim that a state must
conduct an analysis of the four statutory factors for “both their own Class I areas and downwind
Class I areas” is plainly erroneous and contrary to the statute and regulations.®” The statute and
the regulations plainly provide that states must only analyze the four-factors for their own Class I
areas and only in setting the reasonable progress goal for the area. The statute provides that “in
determining reasonable progress there shall be taken into consideration the costs of compliance,
the time necessary for compliance, and the energy and nonair quality environmental impacts of
compliance, and the remaining useful like of any existing source subject to such
requirements.”®! And EPA’s implementing regulations only reference the four-factors in §
51.308(d)(1), which provides that a state must consider these factors “[i]n establishing a
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reasonable progress goal for any mandatory Class I Federal area within the State . . . .”%%? In stark
contrast, § 51.308(d)(3), which contains the requirements for a state’s long-term strategy that
addresses Class I areas “outside the State,” contains seven (not four) entirely different factors
that “[t]he State must consider” “in developing its long-term strategy.”%%* Indeed, the long-term
strategy regulations do not speak in terms of establishing reasonable progress goals (as EPA’s
interpretation would have it), but instead of “apportionment of emission reduction obligations”

needed to meet the goals already established.®**

Luminant stated that EPA’s interpretation is nonsensical. Texas, in developing its long-term
strategy, is not required to determine what is reasonable progress for Class I areas outside of
Texas but only to ensure that its plan includes the measures necessary to achieve its share of
emission reductions needed to meet the reasonable progress goals established by the states in
which such areas are located.®® Thus, Texas is not required to consider whether additional cost-
effective controls on its sources could achieve more progress than is deemed reasonable at areas
outside of the state, as EPA’s proposal would require.®®® The regulations—in defining the
“technical basis” for the state’s demonstration of “apportionment”—do not include cost
information as among the documentation that the state must provide and thus clearly do not
contemplate a review of the four reasonable progress factors. Indeed, in issuing its final regional
haze regulations, EPA specifically rejected the idea of applying the four statutory factors
(including cost-effectiveness) to the long-term strategy requirements.”” EPA cannot disapprove
Texas’ SIP on the basis of an “interpretation” that is plainly erroneous and inconsistent with the
agency’s binding regulations.*%

Further, Luminant noted that EPA’s regulations plainly provide that a state may meet the
requirement in § 51.308(d)(3)(iii) to “document the technical basis” of its long-term strategy by
“relying on technical analyses developed by the regional planning organization and approved by
all State participants.”®” This is exactly what Texas did here. Texas participated with Oklahoma
and other states in CENRAP regional haze planning over a multi-year period. CENRAP
developed air quality modeling, including point source apportionment modeling (by ENVIRON)),
and data on the availability and Cost-effective ness of additional SOz controls on Texas sources
(by Alpine Geophysics). EPA finds no error in CENRAP’s data development®'? and, indeed,
relies on CENRAP’s technical analysis in its own proposal. EPA completely ignores this
provision of its regulation in its proposal here. And there is no qualifier in § 51.308(d)(3)(ii1)
that would limit a state’s ability to rely on an RPO’s technical analyses, other than that it be
approved by all State participants,”®'! as was the case here. Indeed, such incorporation of and
reliance on the technical work of CENRAP is expressly encouraged and permitted in the
Regional Haze Rule. As the Tenth Circuit has recently held, under EPA’s regulations, a state
may “base their determination of reasonable progress on the [regional planning organization’s]
assessments,” as Texas did here.®!? Thus, EPA’s attempt to limit Texas’ ability to rely on
CENRAP’s air quality modeling and Cost-effective ness data is contrary to the plain language of
the regulations and cannot support EPA’s proposed disapproval.®!®

Footnotes:

95 1d. at 74,822.

39640 C.F.R. §51.308(d)(3)(iii) (emphasis added).
597 Id.

%879 Fed. Reg. at 74,857.
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59 1d. at 74,861; TX SIP TSD at 65.

0079 Fed. Reg. at 74,829.

00142 U.S.C. § 7491(g)(1) (emphasis added).

60240 C.F.R. § 51.308(d)(1)(i) (emphasis added). EPA has explained that § 51.308(d)(1) contains the requirements
“for States to establish ‘reasonable progress goals’ for each Class I area within the State.” 64 Fed. Reg. at 35,730
(emphasis added).

60340 C.F.R. §51.308(d)(3)(v)(A)~(G); see also 64 Fed. Reg. at 35,737 (“In their regional haze SIP submissions,
States must describe how each of these seven factors is taken into account in developing long-term strategies.”).

604 40 C.F.R. § 51.308(d)(3)(iii) (emphasis added).

05 1d. § 51.308(d)(3).

606 For this same reason, EPA’s interpretation of 40 C.F.R. § 51.308(d)(3)(v)(C) is plainly erroneous as well. EPA
contends, TX SIP TSD at 71, that Texas’ long-term strategy did not meet the requirements of 40 C.F.R. §
51.308(d)(3)(v)(C), which provides: “The State must consider, at a minimum, the following factors in developing its
long-term strategy: . . . (C) Emission limitations and schedules for compliance to achieve the reasonable progress
goal . ...” EPA’s basis for this contention is that “Texas did not adequately consider the emissions limitations and
schedules for compliance needed to achieve reasonable progress in Big Bend, Guadalupe Mountains, or Wichita
Mountains.” 79 Fed. Reg. at 74,822; TX SIP TSD at 71. However, the plain language of § 51.308(d)(3)(v)(C) only
requires the state to consider “the reasonable progress goal” already established by the state, not to independently
determine what is reasonable progress as part of its long-term strategy. EPA’s disapproval of Texas’ long-term
strategy is unlawful for this reason as well.

60764 Fed. Reg. at 35,736-37 (“We have decided not to include the five proposed items that are derived from
section 51.306(g) [RAVI] [as factors to consider for long-term strategies], because four of these items are included
on the list of ‘reasonable progress’ factors in section 51.308(d)(1)(i)(A) of the final rule . . . .””) (emphasis added).
08 For these same reasons, EPA’s proposed FIP is unlawful and contrary to the statute and regulations. EPA’s FIP
“simultaneously conduct[s] RP and LTS analyses using the ‘four-factor analysis’ outlined in 40 C.F.R §
51.308(d)(1)(A) . ...” FIP TSD at 12. But, as explained above, the reasonable progress “four-factors” are not
appropriately used in developing a long-term strategy. EPA’s FIP thus relies on factors that Congress did not intend
the agency to consider and is unlawful. Luminant Generation, 675 F.3d at 925.

8940 C.F.R. § 51.308(d)(3)(iii).

610 Indeed, EPA concedes that “[t]he CENRAP states’ modeling . . . was developed consistent with our guidance.”
TX SIP TSD at 55.

61140 C.F.R. § 51.308(d)(3)(iii).

612 WildEarth Guardians, 770 F.3d at 944.

61379 Fed. Reg. at 74,857.

Response: We disagree with this comment. The commenter’s interpretation of 40 CFR
51.308(d)(3)(iii) is not only in conflict with that provision’s plain language, it also contradicts
the statute and the process that Texas itself followed when developing its SIP. 40 CFR
51.308(d)(3)(iii) states that “the State must document the technical basis, including modeling,
monitoring and emissions information, on which the State is relying to determine its
apportionment of emission reduction obligations necessary for achieving reasonable progress in
each mandatory Class | Federal area it affects.” (emphasis added). CAA Section 169A(g)(1)
defines “reasonable progress” to be a consideration of the four-factors. Thus, the plain language
of 40 CFR 51.308(d)(3) requires States to conduct a four-factor analysis and document the
technical basis for that analysis for both upwind and downwind Class I areas. Even if the
regulation were unclear, the statute is not. CAA Section 169A(b)(2) plainly requires both
upwind and downwind States to include emission limits in their SIPs that are necessary to
achieve reasonable progress. Under the commenter’s interpretation, a State without a Class I
area would have no obligation to conduct a four-factor analysis for its sources at all. This is not
what Congress intended. The commenter attempts to bolster its position by citing to the
preamble of the Regional Haze Rule, where we explained that we chose not to include the four-
factors in 40 CFR 51.308(d)(3)(v). However, we explained that our reason for doing this was to
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avoid redundancy, not to absolve upwind States of an obligation to consider the four-factors. In
any event, commentary on 40 CFR 51.308(d)(3)(v) says nothing about the plain language of 40
CFR 51.308(d)(3)(iii).

While the commenter correctly points out that a State can rely on technical analyses performed
by RPOs to satisfy the requirement in 40 CFR 51.308(d)(3)(iii), the commenter fails to account
for situations where these analyses are limited in scope because the participating states wished to
perform for themselves certain of the required analyses, particularly the LTS analysis for
whether there additional reasonable controls were available. The Tenth Circuit decision cited by
the commenter merely stands for the proposition that States can pool their resources with
neighbor States to conduct a multi-state analysis in lieu of conducting independent analyses, not
that every multi-state analysis will be per se sufficient for every State. Tellingly, the
commenter’s cramped theory does not even square with reality. Texas itself recognized the need
for additional information and supplemented the CENRAP analysis by conducting a four-factor
analysis that included both upwind and downwind Class I areas.>® Texas stated several times in
its response to comment document for its SIP that this four-factor analysis was required by the
Regional Haze Rule.’’

At bottom, the commenter’s views are premised on a fundamental misunderstanding of the
regional haze planning process. The commenter seems to suggest that downwind States first set
reasonable progress goals and that upwind States then develop a long-term strategy to ensure that
they achieve their apportionment of emission reductions. On the contrary, the first step in the
process is the four-factor analysis, the results of which determine the suite of reasonable control
measures each State will adopt. Reasonable progress goals are criteria for measuring the amount
of visibility improvement that is projected to result from the installation of these controls, not a
random number that States generate in a knowledge vacuum that then becomes the lodestar for
later control determinations.

Comment: EPA’s new interpretations, taken together, create a distortion of the regional
haze program [Luminant (0061) p. 91]

Luminant stated, taken together, EPA’s new interpretations of these provisions [40 CFR
51.308(d)(3)(ii) and (iii)] reflect a fundamental overreach of authority by EPA and, if finalized,
would alter the entire nature and intent of the reasonable progress and long-term strategy
requirements. EPA’s regulations and EPA guidance encourage states to develop their reasonable
progress goals and long-term strategies in close coordination with each other and through
participation in RPOs, as Texas and Oklahoma did.%'* Yet, through its new and unfounded
regulatory interpretations, EPA would discourage coordination, encourage conflict among the

36 See, e.g., the Texas Regional Haze SIP at 10-5 (“The TCEQ used the CENRAP modeling to estimate the impact
that the control strategy would have on the Class I areas impacted by Texas’ emissions.”). Following this statement,
Texas presents Table 10-6, which summarizes its calculations of the improvements from its control suite at its Class
I areas, plus Breton Isle in Louisiana, Caney Creek in Arkansas, and Carlsbad Caverns in New Mexico.

37 See, e.9., Appendix 2-2 to the Texas Regional Haze SIP at 24 (“Further, a four factor analysis is necessary for the
set of sources in the respective areas of influence that impact each of the Class I areas that Texas’ emissions
impact.”) (emphases added) (“The TCEQ has used the four factor analysis, as required, for the set of Texas sources
impacting Class I areas, to determine whether all reasonable reductions have been required.”) (emphasis added).
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states, and disregard years of regional planning and consultation—all performed at EPA’s
urging.

Luminant asserted that EPA’s interpretation of these provisions—which would require Texas to
divine EPA’s views on Oklahoma’s reasonable progress goals before those goals are even
submitted to EPA—is also inconsistent with the structure and intent of EPA’s regional haze
regulations and makes no sense as a practical matter. The regulations establish a coordinated and
step-wise process in which states set their reasonable progress goals based on modeling
“performed early in the [regional planning] process,” and then other contributing states develop
their long-term strategies to meet those goals.’!> And, even where it is later determined that the
contributing state’s long-term strategy is not, in fact, adequate to meet the established goal, that
is “not grounds for disapproving either [states’] SIP” and issuing a FIP, as EPA itself found in
approving Nebraska’s SIP.6!® Rather, the proper course is for the states “to consider whether
other reasonable control measures are appropriate to ensure reasonable progress during
subsequent periodic progress reports and regional haze SIP revisions. ! Thus, EPA’s
attempt here to “simultaneously conduct[] reasonable progress and long-term strategy analyses”
is fundamentally at odds with the regulations and EPA’s prior application of those regulations.®'®
EPA’s conflating of these two distinct analytical steps is contrary to the plain language of the
current regulations and results in an analysis and outcome that are nowhere contemplated by the
regulations and exceed EPA’s authority.

According to Luminant, EPA has all but conceded that its regional haze regulations would
require formal amendment in order to accommodate its new approach. EPA submits these
changes here as “interpretations” of its existing regulations, but in fact EPA is simultaneously
working to formally amend its regulations to authorize EPA’s new approach.®'® Unless and until
EPA formally amends its current regulations—the plain text of which do not permit EPA’s
interpretations—EPA is without authority to enforce its unprecedented interpretations against
Texas and affected Texas sources here for the first time.

Footnotes:

614 64 Fed. Reg. at 35,735 (“The EPA expects that much of the consultation, apportionment demonstrations, and
technical documentation will be facilitated and developed by regional planning organizations. We expect, and
encourage, these efforts to develop a common technical basis and apportionment for long-term strategies that could
be approved by individual State participants, and translated into regional haze SIPs for submission to EPA.”).
61577 Fed. Reg. at 40,155.

616 4.

617 1d. (emphasis added).

18 FIP TSD at 5.

619 See EPA, Pre-Meeting Materials for the EPA-FLM-RPO-States-Tribes Meeting on the Future of the Regional
Haze Program (Feb. 3, 2015).

Response: We disagree with this comment. Contrary to the commenter’s assertion, we are not
providing a “new” interpretation of our regulations. As we discuss in our proposal, we are
merely clarifying how several complex and interconnected regulatory provisions operate to carry
out the Congressional directives in CAA Sections 110(a)(2)(D)(1)(II) and 169A(b)(2). We are
not suggesting that States should not coordinate their regional haze SIPs or not participate in
RPOs. We are reiterating that States have an obligation to include reasonable controls measures
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in their SIPs so that sufficient progress toward the national goal is achieved at every Class I area
and that upwind States cannot shirk this responsibility for downwind Class I areas.

As we explained in our prior response, the commenter has mischaracterized the regional haze
planning process. States do not start by conducting regional modeling and setting their
reasonable progress goals. To conduct modeling, States first must identify what controls
measures their sources will install. To identify these control measures, the CAA and our
implementing regulations require States to conduct four-factor analyses. We understand that
many States made rudimentary judgments about what control measures they would require their
sources to install before conducting regional modeling, but this reality does not excuse those
States from their statutory obligation to include in their SIPs “such emission limits, schedules of
compliance and other measures as may be necessary to make reasonable progress toward
meeting the national goal.” CAA Section 169A(b)(2). If we determine that a State’s four-factor
analysis failed to properly take into consideration one of the statutory factors or was somehow
unreasonable, then the CAA requires that we disapprove the SIP. As we explain in response to a
later comment in this section of the document, we have taken a voluntary remand of our action
on the Nebraska long-term strategy, so the quote by the commenter is irrelevant.

Finally, the commenter is incorrect that we are amending our regulations “to authorize this
approach.” We are currently soliciting stakeholder feedback on a number of issues related to the
second planning period for regional haze. These issues include whether we should revise
portions of the Regional Haze Rule related to SIP submission deadlines, the form of five-year
progress reports, the RAVI regulations at 40 CFR 51.300-307, and the calculation of the uniform
rate of progress. We have also solicited feedback on new guidance to aid States in conducting
the modeling, control assessments, and other technical work that will be needed to make
reasonable progress going in future planning periods.

Comment: EPA's new interpretations of regulations found in 40 CFR § 51.308(d)(3)
conflict with the plain language of the regulations and are no basis for disapproving Texas'
SIP. [GCLC (0063) p. 13-14]

GCLC stated that EPA has proposed new interpretations of the LTS-related regulations, all of
which EPA relies on to disapprove certain elements of Texas' SIP. EPA's interpretations, as
discussed below, conflict with the plain language of the LTS regulations. EPA is also effectively
pulling a bait-and-switch on Texas, redefining regulations that have consistently been applied, in
a way that arbitrary and capriciously prejudices Texas. These new and unfounded interpretations
are an unlawful basis for EPA's proposal and do not warrant any deference, as claimed by EPA.

Reinterpretation of ""Progress Goal.”" According to GCLC, EPA seeks to reinterpret the
requirements found at 40 CFR § 51.3 08(d)(3)(ii) by requiring that Texas' demonstration must be
based on progress goals that are "approved or approvable" by EPA. >° This conflicts with the
plain language of the regulations that require the upwind state (Texas) to base its long-term
strategy on the "progress goal" "established by" the downwind state (Oklahoma); at no time
during the states' coordination process is EPA approval of the progress goal necessary or even
possible. Through Texas' coordination with Oklahoma and its agreed upon progress goals,
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Texas' LTS met the reasonable progress goal established by Oklahoma for the Wichita
Mountains. Regardless of the actions that EPA is attempting to take regarding the Oklahoma
SIP, Texas' submission fully complies with the requirements of the CAA and associated
regulations and must be approved.

Interpretations requiring four-factor analysis for intra and interstate Class | Areas.
According to GCLC, EPA's proposal to require Texas to conduct the four-factor analysis for the
Wichita Mountains, a Class I area outside of the state, completely contradicts the language and
intent of the CAA and implementing regulations. Oklahoma has already conducted that analysis,
and EPA is in effect asking for Texas to develop its own reasonable progress goal for the
Wichita Mountains. This is a duplicative analysis that is not required by law. There is nothing
in 40 CFR § 51.308(d)(3)(i1) that requires a four-factor analysis. The LTS regulations state that:
"[t]he State must document the technical basis, including modeling, monitoring and emissions
information, on which the State is relying to determine its apportionment of emission reduction
obligations necessary for achieving reasonable progress in each mandatory Class I Federal area it
affects. The State may meet this requirement by relying on technical analyses developed by the
regional planning organization and approved by all State participants."® This is exactly what
Texas did through its participation with the states in its regional planning organization ("RPQO"),
and to which EPA has no apparent objection.

GCLC asserted that the regional haze regulations only require a State to conduct a four-factor
analysis for Class I areas within the state.’! The LTS regulations discussing out-of-state impacts
to Class I areas, as discussed above, only require the apportionment of emissions reductions
obligations to meet other states' RPGs that have already been established.®? Further, the LTS
includes a list of factors for consideration in the LTS for Class I Areas outside the state, but this
is a list of seven factors that are completely different, in both language and intent, than the
reasonable progress four-factors.

GCLC noted, ultimately, EPA "believe[s] the record supports a finding that [Texas'] analysis is
inadequate as it does not provide the information necessary to determine the reasonableness of
controls at those sources in Texas that significantly impact visibility at the Wichita Mountains.
But as discussed above, Oklahoma has all information necessary to determine the reasonableness
of controls and EPA's attempt to reinterpret the rules does not impose any additional burdens.
Texas has met its LTS obligations.

n64

Footnotes:

%979 Fed Reg. at 74,829.

040 CFR § 51.308(d)(3)(iii). (emphasis added).

1 See 40 CFR § 51.308(d)(1)(i), which only lists the four-factors in relation to "establishing a reasonable progress
goal for any mandatory Class I Federal area within the State." (emphasis added).

62 See 40 CFR § 51.308(d)(3)(iii).

6340 CFR 51.308(d)(3)(V)(A-G).

%4 1d.

Response: We disagree with this comment. See our responses to the comments from Luminant
above.
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Comment: [Associations (0059) p. 11-12] The Associations stated that, after proposing to
disapprove Oklahoma’s reasonable progress goals, EPA goes on to propose disapproval of
Texas’ long-term strategy on the basis that it is not consistent with the modified reasonable
progress goals that EPA would impose through a FIP. This is both inconsistent with the Clean
Air Act and EPA’s implementing regulations and patently unreasonable. Texas’ long-term
strategy fully complies with the Clean Air Act and EPA’s regulations because it meets Texas’
obligations with respect to Oklahoma and all other States whose visibility may be impacted by
emissions from Texas sources. Under EPA regulations, to satisfy the long-term strategy
requirement, a State that “has participated in a regional planning process ... must ensure that it
has included all measures needed to achieve its apportionment of emissions reduction obligations
agreed upon through that process.” 40 C.F.R. § 51.308(d)(3)(ii) (emphasis added). Texas did so
here. EPA concedes that “Oklahoma did not specifically request any additional reductions from
Texas sources,” 79 Fed. Reg. at 74,856, meaning that the “agreement” between Texas and
Oklahoma did not require any new emissions controls to be added to Texas’ long-term strategy.
Instead, EPA ignores this agreement between the States and proposes to disapprove Texas’ long-
term strategy because it is not consistent with the additional emission reductions proposed by
EPA in its Oklahoma FIP. This conclusion is flatly inconsistent with EPA regulations, which
require consistency with reasonable progress goals “established by states” during the SIP
process, not with alternative reasonable progress goals developed at a later date by EPA. 40
C.F.R. § 51.308(d)(3)(ii).

The Associations contended that the EPA simply ignores the relevant provision of Section
51.308(d)(3)(ii) and instead bases its proposed disapproval on a supposed “interpretation” of a
different portion of that rule, which provides that a State’s SIP must “include enforceable
emissions limitations, compliance schedules, and other measures as necessary to achieve the
reasonable progress goals established by States having mandatory Class I Federal areas.” 40
C.F.R. §51.308(d)(3). Engrafting a requirement nowhere found in the text of the regulation,
EPA now proposes to “interpret” the phrase “progress goal” to instead mean a reasonable
progress goal that is “approved or approvable” by EPA. 79 Fed. Reg. at 74,829. But no amount
of supposed “Auer deference” permits EPA to “interpret” a regulation to impose a requirement
that is contrary to the regulation itself. EPA simply ignores the fact that the “progress goals”
phrase it cites refers to the sentence that precedes it: “the reasonable progress goals established
by States having mandatory Class I Federal areas.” 40 C.F.R. § 51.308(d)(3).

The Associations argued that the EPA’s proposed disapproval is unreasonable. Texas’
obligation to develop a long-term strategy must be based on the agreements reached among the
States at the time their SIPs are submitted. Texas—and other States—cannot be expected to
divine whether EPA will disagree with another State’s reasonable progress goals years in the
future and then anticipate and preemptively incorporate into its long-term strategy the revised
reasonable progress goals EPA may decide to include in a subsequent FIP. Thus, even if EPA
were to disapprove a State’s reasonable progress goals, it is not reasonable to demand that
neighboring States adjust their long-term strategies until the next review period.?

Footnotes:
3 EPA has previously agreed with this position, explaining that when a State’s final action with respect to reasonable
progress goals “deviate[s] from what was included in the [regional] modeling,” the remedy is for affected States to
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“consider asking [the contributing state] for additional emission reductions” “during subsequent period progress
reports and regional haze SIP revisions.” 77 Fed. Reg. at 41,155-56.

Response: We disagree with this comment. See our responses to the comments from Luminant
above.

Comment: [TCEQ/PUCT (0056) p. 5-7] The TCEQ stated that the EPA's interpretation of the
RHR is unprecedented, incorrect, and unreasonable. The TCEQ argued that the EPA exceeded
its authority in disapproving Texas' long-term strategy.

The TCEQ asserted that the EPA has misinterpreted the requirements in §§51.308(d)(1) and
(d)(3) and improperly gives meaning to a phrase in order to fill a perceived gap in their own
regulations. The RHR requires upwind states to consult with downwind states and develop
coordinated strategies to address the upwind state's share of impairment in the downwind state's
Class I areas that are impacted. Texas met these long-term strategy requirements. As the EPA
admits on 79 FR 74856, in its evaluation of the consultation with Oklahoma, both states agreed
with the 2009 Texas plan. Therefore Texas met its obligation under the RHR for the long-term
strategy assessment for Class I areas outside the state, specifically Wichita Mountains. The EPA
may be correct that its own rules do not address situations where a downwind state's RPG for an
area is not properly set, but that does not give the EPA the authority to arbitrarily revise its rules
ad hoc, without the proper notice and comment procedures; nor does the flaw in the EPA's rules
mean that the Texas plan addressing the long-term strategy is deficient.

The TCEQ stated that the EPA exceeded its authority in disapproving Texas' long-term strategy.
First, the EPA bases its proposed disapproval of the RPG and long-term strategy on a new
interpretation of §51.308(d)(3)(ii) that the 'progress goal' established by a downwind state, i.e.
Oklahoma, must be "approved or approvable." This new definition in 2014 of the term progress
goal in order to justify the proposed disapproval of the 2009 RH SIP is arbitrary and capricious.
The EPA is proposing to disapprove Texas' portion of the RPG calculation for Wichita
Mountains, not because of a flaw in Texas' analysis, but because the EPA does not agree with
Oklahoma's RPG. The EPA maintains that in this case, it must disapprove both Texas and
Oklahoma's plans regarding Wichita Mountains. This interpretation is not found in the rule or
statute and is not legally valid for reviewing Texas' long-term strategy or RPG. In fact, the,
§51.308(d)(1) standard for determining the acceptability of the RPG is "it must provide for an
improvement in visibility for the most impaired days over the period of the implementation plan
and ensure no degradation in visibility for the least impaired days over the same period." The
EPA agrees that both Texas' RPGs for Big Bend and Guadalupe Mountains and Oklahoma's
RPG for Wichita Mountains meet this requirement (79 FR 74834).5

The TCEQ explained that, in developing its long-term strategy for impacts to Wichita
Mountains, Texas relied on an agreed upon approach to emission reductions. Oklahoma and
Texas both agreed to the Texas SIP long-term strategy during consultation. Texas' long-term
strategy was based partly upon meeting the RPG for Wichita Mountains established by
Oklahoma. That plan and those consultations are what the EPA must review for compliance
with the CAA. The EPA also relies on an incorrect interpretation of the long-term strategy
requirements in (d)(3). Texas is not required to consider the four statutory factors for Class |
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areas outside the state. These factors are considered in the determination of 'reasonable progress
in CAA §169A(g)(1) for Class I areas located in the state. For Class I areas located outside the
state, Texas is required to consult with those 'downwind' states in developing coordinated
emissions management strategies as may be necessary to achieve the RPGs established by the
host state®. In establishing its long-term strategy, the TCEQ properly relied on its consultation
and concurrence with Oklahoma at the time the Texas 2009 RH SIP was developed. That
consultation resulted in concurrence that controls - additional to those already required under
existing regulations - were not reasonable for Texas sources. The EPA is changing the rules
after the fact to give a never before used meaning to 'progress goal' that those goals for
Oklahoma must be approved or approvable in order to approve Texas' long-term strategy. The
EPA cannot rely on the deference from the courts as this interpretation is inconsistent with the
regulation and clearly not found in the RHR.

Footnotes:

5 Once again, the EPA engages in creative interpretation of its rules that is not based iu the CAA. The EPA
maintains that "ODEQ's RPGs for the Wichita Mountains are consistent with minimum requirements of
§51.308(d)(1) ..... " (emphasis added) This section of the rule makes no mention of a minimum level of progress
and in fact provides all of the requirements for what the RPG must provide.

¢ For Wichita Mountains, the host state is Oklahoma. See 40 CFR §51.308(d)(3).

Response: We disagree with this comment. See our responses to the comments from Luminant
above. We also note that the commenter’s statement that “Texas is not required to consider the
four-factors for Class I areas outside the state,” is directly contradicted by the analysis the
commenter actually performed and by statements the commenter made in its own response to
comment document.*® Finally, the commenter mischaracterizes the consultation discussions with
Oklahoma. On multiple occasions, Oklahoma indicated that Texas’ sources had outsized
impacts on visibility at Wichita Mountains, that Oklahoma could not meet the glidepath without
emission reductions from Texas, and that Oklahoma did not believe it had the authority to
require those reductions, but instead had to rely on Texas or the EPA. In this final rule, we have
clarified that States should not hesitate to ask their neighbors for additional emission reductions
if the evidence suggests that cost-effective controls are available, and, at a minimum, should
document their disagreements regarding the proper apportionment of emission reductions with
all available evidence so that the we can properly evaluate each State’s SIP.

Comment: [TCEQ/PUCT (0056) p. 14-15] The TCEQ disagreed with the EPA's position that
Texas did not adequately address the documentation requirements in 40 CFR 51.308(d)(3)(iii)
regarding the technical basis for Texas' long-term strategy.

The TCEQ noted that the proposal quotes the RHR:

The State must document the technical basis, including modeling, monitoring and
emissions information, on which the State is relying to determine its apportionment of

38 See, e.g., Appendix 2-2 to the Texas Regional Haze SIP at 24 (“Further, a four factor analysis is necessary for the
set of sources in the respective areas of influence that impact each of the Class I areas that Texas’ emissions
impact.”) (emphasis added) (“The TCEQ has used the four factor analysis, as required, for the set of Texas sources
impacting Class I areas, to determine whether all reasonable reductions have been required.”) (emphasis added).
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emission reduction obligations necessary for achieving reasonable progress in each
mandatory Class I Federal area it affects. The State may meet this requirement by relying
on technical analyses developed by the regional planning organization and approved by
all State participants (79 FR 74861).

Texas documented the modeling, the monitoring, and emissions information data used for the
2009 RH SIP. The modeling was completed by CENRAP and available for all states. The
monitoring data were available from the IMPROVE monitors and the emissions data had been
previously approved by the EPA. The preamble contains a lengthy discussion - over eight
Federal Register pages, plus the Technical Support Document - of Texas' consultation with
Oklahoma, Colorado, Arkansas, and New Mexico, the CENRAP process and modeling and the
TCEQ's supplemental analysis of CENRAP's technical analysis. This discussion belies the
EPA's claim that the TCEQ did not adequately meet the requirements in 40 CFR
51.308(d)(3)(iii) to document the technical basis for the TCEQ's apportionment determination.
The EPA and Oklahoma cannot fairly argue that not all relevant data was available to inform
them of Texas source's visibility impact on neighboring Class I areas and the reasoned analysis
that additional controls would not be necessary to reduce visibility impairment outside Texas.

Response: As we have discussed in our responses to other comments, the mere fact that Texas
addressed a requirement in the Regional Haze Rule does not mean that it did so in a reasonable
fashion and therefore satisfied that requirement. Similarly, Texas cannot rely on CENRAP’s
technical evaluation if that evaluation is limited in scope. Also, the TCEQ should not mistake
the length of our documentation of how Texas addressed a particular portion of our regulations
as being indicative of our assessment of the quality of those consultations. Furthermore, as we
also discuss at length in our proposal and in the response to comments herein, we disagree with
the TCEQ’s conclusion that Texas provided Oklahoma with enough information with which to
make an informed calculation of its reasonable progress goal for Oklahoma. As we state in our
proposal:*

Because it only estimated the visibility benefit of all the controls together, the
TCEQ was not able to assess the potential benefit of controlling individual sources
with significant, and potentially cost-effective, visibility benefits. Also, we believe
that individual benefits were masked by the inclusion of those controls with little
visibility benefit that only served to increase the total cost figures. Thus, Oklahoma
was not armed with adequate information with which to make an informed decision
concerning the benefits and costs of controlling sources in Texas.

Comment: [Associations (0059) p. 2-4, 21] The Associations stated the EPA’s proposal stands
in stark contrast to EPA’s prior interpretation of the Clean Air Act and its own regional haze
regulations, both in guidance and in its review of prior SIP submissions from other States. If
finalized, EPA’s new interpretation would dramatically expand EPA’s authority while unfairly
minimizing the role of the States in determining how to best balance competing interests while
improving visibility at national parks. As the Supreme Court recently explained, an agency must
“provide more substantial justification when its new policy rests upon factual findings that

39 79 FR 74838.
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contradict those which underlay its prior policy; or when its prior policy has engendered serious
reliance interests that must be taken into account.” Perez v. Mortgage Bankers Ass’n, Case No.
13-1041 (S. Ct. Mar. 9,2015), Slip op. at 13 (internal citation omitted).

The Associations noted that, here, EPA has failed entirely to address its change in interpretation,
let alone provide “substantial justification” for it. Not only would EPA’s approach needlessly
impose nearly $2 billion in unnecessary costs on Texas utilities despite Texas’ reliance on EPA’s
prior policy when preparing its SIP, it would create harmful precedent that could be used by EPA
in the future to ignore States’ reasoned judgments and impose significant and excessive costs on
the Associations’ members. Therefore, we urge EPA to withdraw the proposal and to recognize
the reasoned judgment of Texas and Oklahoma by fully approving their regional haze SIPs.

[Associations (0059) p. 21] The Associations concluded that the EPA’s proposal to disapprove
Texas and Oklahoma’s SIPs and impose FIPs to establish reasonable progress goals and long-
term strategies is unlawful, arbitrary, and capricious. The Associations urged EPA to approve
Texas and Oklahoma’s SIPs as consistent with the Clean Air Act and EPA’s Regional Haze
Rule.

Response: The commenter is incorrect that we are creating a new interpretation or new policy.
As we explained in the proposal, after evaluating the Texas and Oklahoma regional haze SIPs,
we found it necessary to clarify our interpretation of certain statutory and regulatory provisions,
many of which are highly complex and interconnected, in order to provide States with clarity as
to their respective roles and obligations when addressing visibility transport.

Comment: EPA cannot disapprove the plans on the basis of a new interpretation that is
contrary to the plain language of EPA regulations on state consultations. [NRG (0078) p.
7]

NRG stated that the EPA has proposed to interpret its rules at 40 C.F.R. §§ 51.308(d)(3) to
effectively require states such as Texas to guess correctly as to whether EPA will in the future
disagree with another state's long-term strategy. 24 This proposed interpretation is also part of
the basis for EPA's proposed disapproval of Texas' plan.

NRG disagreed with this interpretation, as it is contrary to the plain language of the regulations,
as described in the following table:

Rule Plain Meaning EPA Proposed Interpretation
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40 C.F.R. 51.308(d)(1)(iv): "(1)
Reasonable progress goals. For
each mandatory Class I Federal
area located within the State, the
State must establish goals
(expressed as deciviews) that
provide for reasonable progress
towards achieving natural
visibility conditions....

(iv) In developing each
reasonable progress goal, the
State must consult with those
States which may reasonably be
anticipated to cause or
contribute to visibility
impairment in the mandatory
Class I Federal area."

The state containing the Class I
area, which is responsible for
setting the reasonable progress
goal, must consult with upwind
states that might affect the Class
I area.

The regulation that calls for
upwind states to initiate
consultation in furtherance of
"coordinated emission
management strategies" (40
C.F.R. §51.308(d)(3)(i)) only
applies once the reasonable
progress goal has been set.

"[A]s a corollary to Section
51.308(d)(1)(iv), upwind states
must consult with [downwind]*
States(s) in order to develop
coordinated management
strategies."

40 C.F.R. §51.308(d)(3)(i1)
(emphasis added): "Where other
States cause or contribute to
impairment in a mandatory
Class I Federal area, the State
must demonstrate that it has
included in its implementation
plan all measures necessary to
obtain its share of the emission
reductions needed to meet the
progress goal for the area."

The term "progress goal" refers
to the reasonable progress goal
established by the state
containing the Class I area, per
subsection 51.308(d)(1) which
provides that "For each
mandatory Class I Federal area
located within the State, the
State must establish goals
(expressed In deciviews) that
provide for reasonable progress
towards achieving "natural
visibility conditions."

The statute and regulations do
not provide that a state must
guess what an "approved or
approvable" reasonable progress
goal would be beyond the plain
meaning of EPA's rules.

"[W]e interpret the term
'progress goal' in Section
51.308(d)(3)(ii) as an approved
or approvable progress goal."*

NRG stated that the proposed interpretations offered by EPA appear calculated to provide a basis
for EPA to disregard the Texas-Oklahoma consultations that underlie this action, including the
Wichita Mountains reasonable progress goals. However, they are contrary to the plain language
of the rules themselves. Notably, EPA can point to no flaw in the consultations between Texas
and Oklahoma other than EPA's subjective determination that the consultations did not result in
the same suite of emission controls that EPA now plans to impose. The distinguishing feature of
such an analysis is the proposed insertion of extra-statutory and extra-regulatory requirements,
developed only for the Texas action, such as "coordinated management strategies" and
"approved or approvable" goals. In fact, the required consultations occurred, as described in
EPA's Federal Register notice. 79 Fed. Reg. at 74,854.Thus, inadequacy of consultation does
not provide a basis for EPA's action.
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Footnotes:

2>The "downwind" brackets appear in EPA's preamble.
2679 Fed. Reg. at 74,829.

Response: We disagree with this comment. We are not requiring States to guess whether we
will approve a State’s reasonable progress goal in the future. The Regional Haze Rule requires
States to conduct adequate four-factor analyses as the first step in the process of establishing
reasonable progress goals and long-term strategies. For the reasons explained in the preamble to
this final rule, Texas failed to conduct a proper four-factor analysis for either its own Class |
areas or the Wichita Mountains. In addition, we disagree that 40 CFR 51.308(d)(3)(i) requires
States to consult concerning coordinated emission management strategies only after their
reasonable progress goals have been established. The plain language of that provision contains
no such requirement. Rather, the commenter appears to have divined this sequence of events
from the mere fact that 40 CFR 51.308(d)(3) follows 40 CFR 51.308(d)(1) in the Code of
Federal Regulations. As we have explained elsewhere, four-factor analyses, reasonable progress
goals, and long-term strategies are inextricably linked. The consultation requirements in 40 CFR
51.308(d)(1)(iv) and 40 CFR 51.308(d)(3)(i) are two sides of the same coin. In regards to other
aspects of the commenter’s preferred interpretation of the provisions at 40 CFR 51.308(d), see
our responses to the comments from Luminant and others above.

Comment: [TCEQ/PUCT (0056) p. 5] The TCEQ stated that the EPA's action is based not on
current law or guidance but rather the agency's preference of what the law and guidance should
be. This is apparent from recent meetings the EPA has conducted with regional planning
organizations (RPOs), federal land managers (FLMs), and states on possible changes to the RHR
and guidance - changes that in many ways would codify the approach that the EPA has taken in
proposing disapproval of the Texas and Oklahoma SIPs.

The TCEQ noted that the EPA has indicated intentions to revise the RHR and guidance and is in
the process of holding meetings with relevant stakeholders such as states, FLMs, and RPOs to
receive feedback and input on what these revisions should entail. This is the correct approach
for an agency considering making changes to properly promulgated rules. Several stakeholders
have already expressed to the EPA that the agency needs to more clearly articulate expectations
in the rule or guidance for how to consider the four statutory factors used in setting RPGs. The
EPA has posed a series of questions to stakeholders on how to revise the RHR and guidance,
including how states should address each RPG factor. For example, the EPA asks if the RPG
analysis should include a presumption that certain controls are needed for reasonable progress.
This is precisely what the EPA has done in reviewing the Texas 2009 RH SIP and developing the
proposed FIP, an action that is without a basis in the current regulations. If the EPA finds that in
its review of state RH plans there are flaws in its own rules, the appropriate mechanism for
correcting those flaws is not disapproving those plans; it is through prospective, CAA-compliant
rulemaking. The EPA must base its review of the Texas 2009 RH SIP on what the rule and
guidance required at the time Texas submitted the plan in 2009. Changes to the law must be
properly made through notice and comment rulemaking and not imposed prematurely and
without notice to states after plans are submitted. It is arbitrary and capricious, as well as
contrary to current case law, to require a state to guess what the EPA may choose to require from
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a state for an approvable plan. The EPA had appropriate rules and guidance, these were
correctly and appropriately followed by the TCEQ in developing the 2009 RH SIP, and the EPA
is obligated to follow its own rules and guidance that were in place when the plan was developed
as it evaluates the merits of the submission.

Response: We disagree with this comment. We are currently soliciting stakeholder feedback on
a number of issues related to the second planning period for regional haze. These issues include
whether we should revise portions of the Regional Haze Rule related to SIP submission
deadlines, the form of five-year progress reports, the RAVI regulations at 40 CFR 51.300-307,
and the calculation of the uniform rate of progress. We have also solicited feedback on new
guidance to aid States in conducting the modeling, control assessments, and other technical work
that will be needed to make reasonable progress going forward. We have not solicited feedback
on revising the regulatory provisions related to four-factor analyses, interstate consultation, or
long-term strategies, as the commenter suggests, because we do not believe these provisions
require revision. Instead, we have clarified our existing interpretation of these provisions in this
rulemaking.

Comment: EPA’s “guidance” on interstate consultation is procedurally flawed and
inconsistent with the regional haze rule. [UARG (0065) p. 5-9]

UARG stated that the EPA acknowledges that Oklahoma and Texas engaged in the interstate
consultation process required by EPA’s regional haze rule and that Oklahoma did not request any
additional emission reductions from Texas. 79 Fed. Reg. at 74,822-23. EPA suggests, however,
that Oklahoma did not understand its right under the regional haze program to seek more
emission reductions from Texas or that it failed to properly exercise that right. 1d. at 74,872.
EPA proposes to conclude that it must step in and force the Texas emission reductions that it
believes Oklahoma should have requested. Id. For the reasons described below, EPA has no
basis for doing so. EPA further concludes that because, in its view, Oklahoma did not
understand the regional haze program’s consultation process, new nationally applicable guidance
on interstate consultation, and on how those requirements apply in the “visibility transport”
context, is needed. 1d. at 74,823. EPA’s proposed “guidance” on this issue is irretrievably
flawed and should be withdrawn.

As an initial matter, UARG stated that the EPA purports to provide nationally applicable
guidance with respect to visibility transport and interstate consultation but fails to provide legally
adequate notice that this rulemaking addresses issues relevant to any state other than Texas and
Oklahoma. See id. At 74,828-30 (EPA’s interpretation of 40 C.F.R. § 51.308(d)(1) and (d)(3));
id. at 74,888 (proposed determination of nationwide scope and effect). The title of the proposed
rule does not refer to nationally applicable guidance, and there is no reason to believe that the
general public, including other states, have been apprised that this proposed rule includes
significant new interpretations of EPA rules that are intended to govern the future
implementation of the regional haze program outside of Texas and Oklahoma. For that reason,
EPA’s proposed rule is procedurally flawed and the proposed nationally applicable visibility
transport guidance should be withdrawn.
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UARG stated that the guidance EPA proposes is, moreover, inconsistent with EPA’s regional
haze rule and the Agency’s existing guidance on interstate consultation. EPA begins its
discussion of its new “interpretation” of 40 C.F.R. § 51.308(d)(1) and (d)(3) by stating that its
regulations:

do not explicitly address situations where the control measures in an upwind state’s long-
term strategy are sufficient to obtain its share of reductions needed to meet a RPG
included in a downwind state’s SIP, but the goal itself is flawed precisely because the
upwind state never proposed sufficient control measures to ensure reasonable progress in
the first place. Id. at 74,829.

UARG noted that, in such a circumstance, EPA proposes to conclude that it must “disapprove
both the downwind state’s goal and the upwind state’s long-term strategy.” 1d. But EPA’s
proposed action proceeds from a false premise. The regional haze rule does not specifically
address this situation because that rule is designed in such a way that these circumstances will
not arise. Under the rule, states are empowered to establish RPGs and are generally required to
do so based on an analysis of the four reasonable progress factors. So long as states undertake
that analysis, EPA cannot engage in second-guessing and substitute its own RPGs for those
adopted by a state. EPA’s novel proposed guidance would eviscerate the state discretion
provided under the regional haze rule to establish RPGs and would allow EPA to substitute its
own RPG preferences, based on nothing more than an assertion that a downwind state would
have set a different RPG if it had been (from EPA’s perspective) more assertive in its dealings
with an upwind state.

UARG stated that EPA’s proposed guidance is erroneous is confirmed by the interstate
consultation provisions EPA purports to interpret, which provide no authority for EPA to second-
guess state determinations made through the interstate consultation process. The regional haze
rule expressly provides that if a downwind state believes an upwind state should do more to
reduce its emissions and the upwind state is uncooperative, the downwind state is to document
the consultation and inform EPA of the situation. 40 C.F.R. § 51.308(d)(1)(iv). In the absence
of a state conclusion that an impasse in interstate consultations has been reached, EPA has no
authority to revisit the interstate determinations that have been made. EPA’s proposed new
interpretation is therefore inconsistent with the regional haze rule.

UARG stated that the EPA’s proposed new interpretation is also inconsistent with EPA’s
existing guidance on these matters. The proposed rule cites and describes a 2006 document,
“Additional Regional Haze Questions,” in which EPA “encouraged the early identification of
any potential disputes to allow all parties ample opportunity to address and document any
disagreements” and in which EPA explained that when states disagree over measures necessary
to contribute adequately to reasonable progress, the disagreement should be brought to EPA’s
attention as early as possible. 79 Fed. Reg. at 74,827. This guidance thus makes clear that
determinations as to the adequacy of apportionment of emission reduction obligations among
upwind and downwind states are for states to make through the interstate consultation process
except where states conclude that agreement cannot be reached. Where a state does not invoke
the provision of the regional haze rule that authorizes it to inform EPA of a dispute that that state
has with other states and where that state uses its discretion under the rules and the CAA to
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establish an RPG, EPA has no right to assume or conclude that the state meant to or should have
invoked that provision but improperly failed to do so for some unarticulated reason.> Because
EPA’s proposed guidance takes the opposite position, it is inconsistent with the CAA and the
existing regional haze rule and must be withdrawn.

In addition, UARG noted that the EPA’s proposed guidance includes a statement that contradicts
the regional haze rule’s provisions concerning regional planning organizations (“RPOs”). EPA
acknowledges that its rules allow states to satisfy the RPG analysis technical documentation
requirement by relying on RPO technical analyses approved by all state participants. 1d. at
74,829.3 EPA goes on to state, however, that “[i]n situations where a regional planning
organization’s analyses are limited, incomplete or do not adequately assess the four-factors ...
states must fill in any remaining gaps to meet this requirement.” Id. EPA does not explain what
it means by this statement, but the vague assertion that reliance on RPO technical analyses might
not be appropriate contradicts the plain language of the regional haze rule (in particular, 40
C.F.R. §51.308(d)(3)(iii)). Because the proposed guidance is inconsistent with the regional
haze rule, it should be withdrawn.

UARG asserted that the EPA in any event cannot apply its novel interpretation — which, in effect,
constitutes new SIP requirements — retroactively. See Bowen v. Georgetown Univ. Hosp., 488
U.S. 204, 208-09 (1988). If EPA wants to change the rules to which states must adhere in
developing SIPs and discharging their implementation responsibilities under the regional haze
program, EPA must conduct national rulemaking — clearly designated as such — and may only
make any changes effective on a prospective basis. EPA thus cannot use its proposed new
guidance as a basis for disapproving any part of the Texas SIP or the Oklahoma SIP.

Footnotes:

2EPA cites the floor statements of three senators to support its argument that, in enacting the regional haze program,
“Congress was motivated in part by the dilemma of Vermont and other downwind states.” 79 Fed. Reg. at 74,830.
By citing Vermont, EPA appears to be referring to its discussion of Vermont v. Thomas, 850 F.2d 99 (2d Cir.

1988), and the dispute between Vermont (the downwind state) and upwind states that, in Vermont’s view, were not
adequately controlling emissions from their sources. As an initial matter, the floor statements of individual
members of Congress do not constitute the views of Congress. See, e.g., Kenna v. U.S. Dist. Court for C.D. Cal.,
435 F.3d 1011, 1015 (9th Cir. 2006). Moreover, in Vermont, the downwind state unequivocally stated its
opposition to the emission control decisions and policies of upwind states and in fact brought litigation to seek
resolution of its dispute. That set of facts bears no resemblance to the facts here.

3 EPA adds that “regional haze is a regional problem that requires regional solutions.” 79 Fed. Reg. at 74,830. This
statement would seem to acknowledge the important and legitimate role played by the RPOs and that RPO-
developed regional solutions are more appropriate than FIP requirements imposed by EPA.

Response: We disagree with this comment. As an initial matter, we reiterate that we are not
providing “new” interpretations or “new” guidance. We are merely clarifying our existing
interpretation of various statutory and regulatory requirements because the record in this action
revealed the difficulties States can encounter when dealing with visibility transport. We believe
that the clarifications provided in the proposed rule and in this final rule may prove useful to
other States as they prepare for the second planning period. To the extent that we were required
to provide notice of our clarification of existing interpretations, we did so. We published the
proposed rule in the Federal Register. The commenter suggests that notice was inadequate due
to the title of the proposed rule, but points to no authority for this proposition.
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The commenter is also incorrect that we re “second-guessing” States’ reasonable progress goals.
We evaluated Texas’ four-factor analysis and found it to be flawed in several respects. As a
result, we proposed to disapprove Texas’ four-factor analysis and determination that no new
controls were necessary to achieve reasonable progress at any Class I area. At the same time, we
proposed our own four-factor analysis and proposed to find that there were cost-effective SO2
controls available for several large Texas EGUs that have significant visibility impacts, including
at the Wichita Mountains. Once we made these findings, we necessarily had to propose to
disapprove Oklahoma’s reasonable progress goals for the Wichita Mountains because they did
not account for the SOz reductions that can reasonably be achieved by Texas’ EGUs. We have
largely confirmed these determinations in the final rule.*’ Therefore, it was our disapproval of
Texas’ four-factor analysis and control determinations that served as the predicate for our
disapproval of Oklahoma’s RPGs, not the reverse. We acknowledge, however, that the two are
closely intertwined, which is the reason why we provided clarification of these statutory and
regulatory requirements in the proposed rule.

The commenter also mischaracterizes our 2006 Q & A document. There, we encouraged States
to document their disagreements so that we have a sufficient record to determine the adequacy of
each State’s SIP and resolve disputes between States. This document does not suggest, however,
that so long as States agree on the apportionment of emission reductions, we are powerless to
review that apportionment or the underlying analyses. If this were the case, States would be free
to collude to do nothing to address visibility impairment in their Class I areas. Similarly, an
upwind State could pressure a downwind State to acquiesce to the upwind State’s proposal to do
nothing to address visibility impairment even though the downwind State had concerns. Neither
the CAA nor our implementing regulations contemplate such an unfair system. Instead, States
are charged to conduct four-factor analyses to provide a sound factual predicate to their control
determinations. If a State fails to conduct a four-factor analysis or fails to do so reasonably, then
we are required to disapprove that analysis and step into the shoes of the State. Therefore, while
we agree with the commenter that States should work together through the consultation process
to determine their apportionment of emission reductions, and we prefer to defer to States’
decisions wherever possible, we disagree that we must approve any apportionment of reductions
the States agree upon, regardless of whether it is reasonable or not.

Furthermore, the commenter is incorrect that 40 CFR 51.308(d)(3)(iii) provides States with
unbridled discretion to rely on an RPO’s technical analyses in place of their own. The first
sentence of 40 CFR 51.308(d)(3)(iii) makes clear that each State “must” justify its apportionment
of emission reductions with a technically supported four-factor analysis. Our regulations allow
States to work together in RPOs, which provide for enhanced communication and pooled
resources. As a result, the second sentence of 40 CFR 51.308(d)(3)(iii) provides that States

40 As discussed elsewhere, the D.C. Circuit recently remanded without vacating a number of CSAPR’s state
emissions budgets. EME Homer City Generation v. EPA, 795 F.3d 118 (D.C. Cir 2015). We are in the process of
acting on the Court’s remand. As a result, at this time we cannot ensure that CSAPR will continue to be an
appropriate alternative to BART for Texas EGUs. Given the uncertainty arising from the remand of some of the
state CSAPR budgets, we have decided not to finalize that portion of our FIP relying on CSAPR as an alternative to
SO, and NOx BART for EGUs in Texas. As the question of how best to address the BART requirements for these
significant sources of emissions of visibility impairing pollutants remains undecided, we have also concluded

that our proposed action to establish new RPGs for Oklahoma should also be addressed in a future rulemaking.
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“may” satisfy the first sentence’s requirement by conducting the requisite analysis in
coordination with their neighbor States in the RPO process. In other words, the second sentence
of 40 CFR 51.308(d)(3)(ii1) merely allows States to rely on coordinated analyses instead of a
State’s own analysis. It does not diminish the requirement that the analyses must be complete
and well-reasoned. To the extent that RPO analyses do not address all the RH requirements for a
particular State, then the State is required to make up the difference. Finally, the EPA is not
applying a novel interpretation or creating new SIP requirements. We are applying existing
requirements to a complex factual scenario. Therefore, the commenter’s citation to Bowen is
inapposite.

Comment: EPA must approve Texas’ long-term strategy for the same reasons EPA
approved Nebraska’s. [Luminant (0061) p. 83]

Luminant stated that EPA’s actions with respect to Nebraska and South Dakota unravel EPA’s
new theory of the need and justification for “simultaneous” action on Texas’ and Oklahoma’s
regional haze plans, and its interpretation of 40 C.F.R. § 51.308(d)(3)(ii) that underlies the
theory (discussed below). Commenters on EPA’s action for Nebraska asserted that, where one
state’s RPG is determined to be “not sufficient” (i.e., not “approvable”), “each state participating
in the regional planning process for the applicable Class I area [must] be required to re-evaluate
their LTS and make appropriate revisions to ensure they met their apportionment of emission
reduction obligations necessary for achieving reasonable progress.” ® EPA disagreed with this
comment, and explained that the process works in a fundamentally different way. EPA
explained that states look to “air quality modeling performed by the RPOs” “[t]o set RPGs.
EPA further explained that there is “an inherent amount of uncertainty in the assumed emissions
from all sources” and that when a state’s final action “deviate[s] from what was included in the
modeling,” the remedy is for affected states to “consider asking [the contributing state] for
additional emission reductions” “during subsequent periodic progress reports and regional haze
SIP revisions.”>%

29566

Luminant noted that EPA’s proposed action here cannot be squared with its actions in connection
with the Nebraska and South Dakota SIPs. EPA claims here that “[t]o properly assess whether
Oklahoma had satisfied the reasonable progress requirements,” it “had to review and evaluate
Texas’ regional haze SIP before proposing action on Oklahoma’s RPGs.”*%® But this is
fundamentally at odds with EPA’s explanation in its Nebraska/South Dakota action that states
fulfill their statutory obligations by consulting and making assumptions together to develop their
regional haze SIPs, and then make adjustments in future planning periods as necessary. As
discussed above, EPA’s prior explanation of the correct process is consistent with its regional
haze regulations, and its current and novel interpretation is not. Further, while EPA now claims
that “[i]n order to address these intricately intertwined issues between Oklahoma and Texas, it is
appropriate to review them simultaneously,”*® Oklahoma and Texas are no more “intertwined”
than any other two states that must consult over out-of-state impacts. Indeed, the long distances
between Texas sources and Oklahoma’s Class I area—and the negligible visibility impacts
involved—make Texas and Oklahoma less “intertwined” than most other states. There is no
justification for EPA’s approach here. And if EPA wants to require states to follow its new
approach to regional haze planning, it must amend its regulations to establish a new consultation
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process, but it cannot impose one by fiat and use it to retroactively judge the Texas and
Oklahoma submissions.

Footnotes:

36577 Fed. Reg. at40,155.

566 Id

367 1d. at 40,155-56 (emphasis added).
56879 Fed. Reg. at 74,821.

39 1d. at 74,822.

Response: We disagree with this comment. While the commenter is correct that our statements
in the Nebraska haze action appear to be inconsistent with our explanation of the regional haze
requirements in this rulemaking, the Eighth Circuit granted our request for a voluntary remand of
our action on the Nebraska long-term strategy on March 19, 2015. In our motion for a voluntary
remand, we explained that “EPA is concerned that its present explanation could potentially be
construed in a manner that is inconsistent with EPA’s interpretation of the relevant statutory and
regulatory requirements. Remand is therefore appropriate so that EPA has the opportunity to
amend or further explain its rationale for declining to require additional controls as part of the
FIP’s long-term strategy, to more fully respond to comments submitted by the public, and to take
further action if necessary.” Therefore, the statements relied upon by the commenter are no
longer relevant. We are currently reconsidering the Nebraska long-term strategy as it relates to
the South Dakota reasonable progress goals and will take appropriate action in the future.

While the commenter is correct that we acted on most regional haze SIPs independently, in some
instances, we acted on multiple regional haze SIPs simultaneously. See, e.g., 78 FR 59,825
(Sept. 30, 2013) (disapproving Michigan and Minnesota SIPs with respect to taconite facilities);
78 FR 8705 (Feb. 6, 2013) (issuing a FIP for Michigan and Minnesota taconite facilities); 77 FR
33,642 (June 7, 2012) (issuing limited disapprovals for multiple States’ SIPs due to reliance on
CAIR and promulgating FIPs that relied on CSAPR instead). More importantly, however, even
when we take individual action on a single State’s SIP, we consider the record developed during
the RPO process and other State’s SIP submissions in order to fully evaluate the adequacy of the
SIP. In this instance, we chose to act on the Oklahoma RPGs and the Texas SIP simultaneously
for good reasons. Texas’ sources impact the visibility at the Wichita Mountains more than
Oklahoma’s own sources do, and the consultation record revealed misunderstandings over the
relevant roles of upwind and downwind States in addressing visibility transport issues. As a
result, we determined that this action provided an appropriate vehicle to clarify to the States our
interpretation of various statutory and regulatory requirements.

Comment: [Luminant (0061) p. 147] Luminant concluded that the EPA’s proposed disapproval
of Texas’ and Oklahoma’s regional haze SIPs and EPA’s proposed FIPs are contrary to the
Clean Air Act and EPA’s regulations and cannot be finalized. EPA should take final action to
approve Texas’ and Oklahoma’s regional haze SIPs in full. To the extent EPA would have
Texas, Oklahoma, and other states address regional haze issues in the new and different manner
EPA is now proposing, EPA must first amend its regulations consistent with the statute prior to
the second planning period so that all states are subject to the same standards and consistent
treatment.
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Response: We disagree with this comment for the reasons provided in responses to earlier
comments from Luminant above.

Comment: EPA'’s Interpretation of the Clean Air Act is Reasonable, and Indeed is the
Best Reading of the Statute. [Earthjustice (0067) p.33]

Earthjustice et al., stated that, under the Clean Air Act, EPA must ultimately decide, among other
things, whether the states’ respective SIPs ensure “reasonable progress” towards the national
visibility goal,** and whether those SIPs “contain adequate provisions prohibiting . . . any source
or other type of emissions activity within the State from emitting any air pollutant in amounts
which will interfere with measures required to be included in the applicable implementation plan
for any other State.” 42 U.S.C. § 7410(a)(2)(D)(i)(II) (emphasis added). In making that
determination, EPA evaluates whether any interstate “consultation” regarding the transport of
visibility pollution meets the requirements of the rule, and includes “all measures necessary” to
achieve each states’ respective reasonable progress goals. EPA is not required to rubberstamp a
cursory and unreasonable visibility-transport “consultation” that undermines the core purposes
and requirements of the haze program. In such circumstances, EPA has the authority—indeed,
an obligation—to disapprove an inadequate SIP, and explain what is required to comply with the
transport and consultation provisions of the Clean Air Act and its implementing regulations.
EPA’s interpretation of the Clean Air Act’s good neighbor and visibility provisions, as well as
the Regional Haze Rule, fits comfortably within that well-established scope of authority.*

Earthjustice et al., stated that, even if its implementing regulations did not exist, EPA’s proposed
clarification of its existing regulations would be a valid interpretation of — indeed, would be
compelled by — the text of the Clean Air Act. EPA is not powerless to let states exploit any
silences or ambiguities in EPA’s own regulations in ways that undermine the statutory text and
its purposes. For example, it would be inconsistent with the haze provisions to interpret the
statute such that EPA had to approve a consultation simply because Texas proposed the control
measures that Oklahoma used as part of the basis for its proposed reasonable progress goal.
Such an interpretation would flip the statute on its head and eviscerate the oversight role
Congress gave to EPA by allowing states to have the final say on what constitutes reasonable
progress. Such an interpretation cannot be reconciled with the statutory scheme in which states
submit their haze plans to EPA, and EPA determines whether the plans comply with the Clean
Air Act.

Earthjustice et al., stated that if the agency could not take the action it proposes here, states
would be free to game the Clean Air Act and issue SIPs that defeat the purposes of the Clean Air
Act whenever EPA regulations do not explicitly address every conceivable issue. That is clearly
not what Congress intended when it gave EPA the ultimate oversight over state implementation
plans. Additionally, such an interpretation would create an incentive—or an obligation—for
EPA to issue exceedingly detailed regulations, which would ultimately limit state discretion
contrary to the CAA’s cooperative federalism structure.**

Footnotes:
42 40 CFR 51.308(d)(3)(ii)
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43 Cf. EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1600-01 (2014) (observing that “once EPA has
found a SIP inadequate, the Agency has a statutory duty to issue a FIP ‘at any time’ within two years,” and
upholding EPA’s Transport Rule promulgated in the context of, and subsequent to, disapproving the good neighbor
SIP provisions of 23 states, in part, because “nothing in the statute places EPA under an obligation to provide
specific metrics to States before they undertake to fulfill their good neighbor obligations.”).

4 We agree with EPA that any petitions for review of the rule must be filed in the D.C. Circuit Court of Appeals.
Even if EPA were not clarifying its interpretation of the existing haze rule in this action, EPA’s rule takes action on
two SIPs, the review of which would normally occur in two separate circuits. For this reason alone, review of the
rule must occur in the D.C. Circuit.

Response: We generally agree with this comment, but take no position as to specific statements.

Comment: [TCEQ/PUCT (0056) p. 13] The TCEQ stated that the RHR does not require that a
downwind state's RPG must be "approved or approvable" in order to determine if the upwind
state's long-term strategy meets the statute or the rule. This is a new and illegal change to the
RHR without going through notice and comment rulemaking as required by the Administrative
Procedures Act and is thus an arbitrary and capricious determination by the EPA.

The TCEQ stated that the EPA's proposed disapproval of the state consultation requirements is
based upon Oklahoma's determination, subsequent to submittal of the Texas 2009 RH SIP, that it
required further reductions from Texas. The EPA has not justified its determination that Texas
failed to meet the requirements of §51.308(d)(3)(i) and in fact the record shows that the process
as laid out in the SIP and as required by the rule was followed by Texas. The EPA's
determination is based on a new definition of progress goal in subsection (d)(3)(ii) and a
misstatement of the actual rule itself in subparagraph (i).

The TCEQ stated that Texas met the consultation requirements in §51.308(d)(3)(i). Texas
determined where emissions were reasonably anticipated to contribute to visibility impairment in
Oklahoma. Texas consulted with Oklahoma. The EPA asserts that the TCEQ should have
provided information necessary to identify reasonable reductions, which is not required by the
RHR. Oklahoma requested information on controls identified by CENRAP. Oklahoma had
information on control upgrades contained in the proposed Texas 2009 RH SIP. Yet, it did not
request additional controls on Texas sources or disagree with Texas' determination that
additional controls were not warranted during the first planning period. It was only after
consultation with Texas that Oklahoma argued that it needed controls that they did not have
authority to require from Texas sources. Oklahoma's after-the-fact change in position and the
EPA's subsequent proposed disapproval of their RPGs for Wichita Mountains does not provide
the legal basis for proposed disapproval of Texas' long-term strategy consultations. The RHR
does not require that a downwind state's RPG must be "approved or approvable" in order to
determine if the upwind state's long-term strategy meets the statute or the rule. This is a new and
illegal change to the RHR and is thus an arbitrary and capricious determination by the EPA.

Response: We disagree with this comment. As explained in response to prior comments in this
section, we are not making a change to the Regional Haze Rule, nor are we making a “new
definition of progress goal.” We merely clarified that the progress goal referred to in 40 CFR
51.308(d)(3)(i1) must be approved or, at a minimum, approvable for a State to satisfy that
provision. This is sound logic. For example, imagine a provision that required State A to
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provide half of the emission reductions necessary to achieve natural visibility conditions in a
Class I area in State B. Together, State A and State B determined that each State would need to
provide 1,000 tons of emissions reductions to achieve this goal. As a result, State A and State B
each developed a SIP that required 1,000 tons of emission reductions. When reviewing the SIPs,
however, we determined that the States had miscalculated the amount of emission reductions
necessary to achieve natural visibility conditions at State B’s Class I area. In reality, each State
should have provided 2,000 tons of emission reductions. Even though State A thought its SIP
was doing enough to achieve natural conditions at State B’s Class I area, that conclusion was
based on faulty analysis. As a result, State A has not satisfied the provision because State A’s
SIP does not provide for half of the emission reductions necessary to achieve natural conditions
in State B’s Class [ area. Common sense dictates that we must disapprove State A’s SIP. Under
the commenter’s theory, however, we should approve State A’s SIP anyway, even though the
SIP was based on faulty analysis, does not satisfy the regulatory provision in question, and will
not permit State B’s Class I area to achieve natural conditions.

In addition to noting this faulty analysis, we take issue with a statement made by the TCEQ. The
TCEQ holds up its statement that it, “determined where emissions were reasonably anticipated to
contribute to visibility impairment in Oklahoma,” as satisfying section 308(d)(3)(1). First, we
note that because Oklahoma has only one Class I area—the Wichita Mountains, there is no
question as to the location of the impact of Texas’ emissions. Second, merely identifying the
location of the impacts, and to the extent the TCEQ meant—the magnitude of these emissions,
does not satisfy this regulation. As section 308(d)(3)(i) states, the purpose of the consultations is
to “ develop coordinated emission management strategies.” Consequently, the TCEQ’s
statement that it need not have, “provided information necessary to identify reasonable
reductions” in order to satisfy this regulation, is incorrect. At the heart of any coordinated effort
is the exchange of information. In this instance, this exchange of information necessarily
required the locations, magnitude, and costs of individual sources controls. As we noted in our
proposal, Texas’ abbreviated source analysis that it references here, did not provide Oklahoma
with the information necessary in order to make an informed decision. Texas’ analysis did not
include individual source impacts and was missing many source control costs. Our analysis
filled that knowledge gap.

Lastly, the TCEQ states that Oklahoma made a post-consultation request for controls, and took
the position that it did not have the legal authority to request those controls from Texas. The
TCEQ states such a request does not mean that Texas was obligated to supply those controls
because the request occurred after the consultation process. The TCEQ does not provide any
citation for its analysis. We can only assume it is referring to a number of statements in the
Oklahoma SIP acknowledging the magnitude of Texas’ emissions on the visibility at the Wichita
Mountain and/or the following statements made at the Oklahoma public hearing:

Western Farmers’ Electric Cooperative — In a letter received by DEQ on December
16, 2009, signed by Gerald Butcher.

25. COMMENT: The DEQ has determined the impact of out-of-state emissions

(primarily from the State of Texas) on visibility in the WIMO are significant.
Conversely, Texas recently submitted its Regional Haze SIP Revision to EPA and
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therein indicated emissions originating from Texas do not impact visibility in the
WIMO. Therefore, there appears to be a significant disagreement between the
findings from each State. How does the DEQ propose to resolve this issue?

RESPONSE: DEQ stands by its assessment that Texas emissions significantly
impair visibility at the Wichita Mountains. EPA can evaluate both SIPs and will
be ultimately responsible for determining which findings are supported by the
technical demonstrations included in each SIP.

26. COMMENT: Did the DEQ advise Texas that additional emission reductions
from Texas sources would not be needed to help Oklahoma meet the WIMO
reasonable progress goals, and if so, on what basis was such determination made?

RESPONSE: DEQ advised Texas of its finding during the consultation process that
Oklahoma would be unable to meet the uniform rate of progress without additional
reductions, including those from Texas sources. However, DEQ does not have the
regulatory authority require emissions reductions in other states. Only Texas and
EPA can require those reductions.

27. COMMENT: ... Based on the above and the fact that “... even the elimination
of all anthropogenic sources within Oklahoma is not sufficient to comply with
uniform rate of progress”, the DEQ concluded “any effective strategy for managing
visibility impairment at the Wichita Mountains must address outside sources
including regional and international transport.” However, the Revision is silent as
to how such outside sources will be addressed.

RESPONSE: See response to previous comment.

We disagree with Oklahoma that it did not have authority to request additional controls from
Texas. It is required under Section 2.1(c) to secure all the authority it needs to adopt and
implement its regional haze SIP, and to provide that authority with its SIP submission, which it
did. Also, as we discuss in our proposal, we do not hold Oklahoma blameless in its failed
consultations with Texas. On the contrary, we proposed to find:

We do not agree, however, with the ODEQ’s approach to consultation to address
impacts from emissions from Texas. At the time that Oklahoma was developing
its SIP, it had (1) abundant information showing the impact of Texas sources on
visibility at the Wichita Mountains, particularly from EGU sources in northeast
Texas, and (2) evidence that cost-effective controls on these sources were likely
available. Despite this information, the ODEQ requested neither that the TCEQ
further investigate controls at these sources nor did it request additional reductions
from Texas sources to address the impacts of emissions from these sources at the
Wichita Mountains. The Regional Haze Rule requires states to use the consultation
process under Sections 51.308(d)(1)(iv) in the development of RPGs to ensure that
all states, including downwind states, take a hard look at what measures are
necessary for ensuring reasonable progress towards improving and maintaining
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visibility at Class I areas. Lacking development of critical information during its
consultations with Texas, we believe that Oklahoma did not have adequate
information to reasonably establish its RPG for the Wichita Mountains, and, as
explained below, should have requested that the TCEQ further investigate these
sources or requested additional reductions from Texas sources to ensure that all
reasonable measures to improve visibility were included in Texas’ LTS and
incorporated into Oklahoma’s RPG for the Wichita Mountains.

4. Consideration of Visibility in the Reasonable Progress Analysis
Comment: [Luminant (0061) p. 1] and [Luminant (0061) p. 62]

Luminant stated that the EPA’s proposal is further contrary to law because it attempts to impose
a non-statutory factor on Texas. EPA’s proposal is not based on an analysis of the four statutory
factors for “reasonable progress,” but instead hinges on a non-statutory factor—*“visibility
benefit”—to determine whether additional emission reductions should be required and which
sources must incur the costs. Federal Land Managers have recently warned EPA against using
“visibility benefit” as “a fifth factor” since EPA has no “statutory mandate to do so.” °
Nevertheless, EPA treats this non-statutory factor as the primary consideration in its analysis
here. Thus, “EPA [has] overstepped the bounds of its narrow statutory role in the SIP approval
process” and acted “ultra vires” by relying on a “factor [ ] which Congress has not intended [the
EPA] to consider.” ¢

Luminant Stated that the EPA’s only so-called fault with Texas’ analysis is “how it analyzed and
weighed the four reasonable progress factors,”*° and specifically the manner in which Texas
considered the potential visibility benefits from the control strategies that it examined.*** EPA
contends that Texas should have “separately evaluate[d] the visibility benefit from the
implementation of [individual] control[s].” **! EPA’s statutory role does not extend to dictating
“how” a State considers the four actors. As EPA itself has explained, “States have considerable
flexibility in how they take these factors into consideration . . ..” *? There is no requirement in
the statute, regulations, or guidance that Texas considers the visibility benefit from the
implementation of individual controls in the manner EPA would—or even to consider visibility
at all in its four-factor analysis. Indeed, EPA has approved other States’ four-factor analyses,
noting specifically that they did not perform this type of visibility analysis.**

Moreover, Luminant asserted that visibility benefit is not even one of the statutory factors
required to be considered for reasonable progress, in stark contrast to the statutory factors for
source-specific BART, which include visibility benefit as a fifth factor. Texas reviewed the
visibility benefits of its proposed control scenario purely as a discretionary matter, and EPA may
not disapprove Texas’ SIP because Texas did not conduct some different visibility analysis that
is not required by either the statute or the regulations. Indeed, even in the BART context where
visibility benefit is a statutory factor, EPA’s previous attempt to elevate visibility benefits above
the other statutory factors was squarely rejected by the D.C. Circuit as contrary to the statute.***
EPA’s attempt here to require a “separate” visibility analysis and use that as an additional factor
“in such a dramatically different fashion” than the statutory factors Texas considered is therefore
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doubly unlawful.** In the reasonable progress context, visibility improvement is not one of the
statutory factors for reasonable progress, and it certainly is not the determining factor as EPA
treats it here. EPA’s proposal here is thus contrary to the text and structure of the statute because
it “isolates [the visibility] benefit calculation and constrains authority Congress conferred on the
States.” 446

Luminant stated that EPA’s approach to visibility benefit, which is the only basis for its proposed
disapproval and FIP—is thus inconsistent with the statute and regulations. EPA’s approach
elevates visibility benefit to the determinative factor—above the statutory factors. Indeed, EPA
uses its visibility analysis to identify the sources that are then reviewed for costs. This is
backwards and plainly not authorized by or consistent with the statute or regulations and is not a
proper application of the four statutory factors.

Footnotes:

SUSDA Forest Serv., Recommendations for Improved Implementation of the Regional Haze Program 5 (May 2014),
available at http://tinyurl.com/FederalLandrec.

¢ Luminant Generation Co. LLC v. EPA, 675 F.3d 917, 925, 926 (5th Cir. 2012) (internal citations omitted)
(internal quotations omitted).

439 TX SIP TSD at 18 (emphasis added).

4079 Fed. Reg. at 74,838-39.

4“11d. at 74,839.

44277 Fed. Reg. at 30,251 (emphasis added).

43 See, e.g., 78 Fed. Reg. 10,546, 10,553 (Feb. 14, 2013) (approving Alaska’s reasonable progress goals and
recognizing in response to comments that “the SIP submission does not specifically identify the contribution of coal-
combustion sources to visibility impairment in Denali National Park . . . .”); 77 Fed. Reg. 70,693, 70,702 (Nov. 27,
2012) (approving New Mexico’s reasonable progress analysis that did not evaluate the contribution from individual
EGUs). See also WildEarth Guardians v. EPA, 770 F.3d at 944 (affirming EPA’s approval of New Mexico’s
reasonable progress analysis and holding: “Neither the Clean Air Act nor the Regional Haze Rule requires source-
specific analysis in the determination of reasonable progress.”).

44 Am. Corn Growers Ass’n, 291 F.3d at 6 (“The Haze Rule’s splitting of the statutory factors is consistent with
neither the text nor the structure of the statute.”).

45 1d. at 6.

41d. at 9.

Response: We disagree with this comment. The commenter appears to be stating that States (or
EPA when promulgating a FIP) cannot consider visibility in any way in determining reasonable
progress and that we must approve a State’s reasonable progress goals and long-term strategy as
long as all four mandatory reasonable progress factors are analyzed to some degree. This
cramped view is at odds with the overarching purpose of the CAA’s visibility provisions.
Congress declared in CAA Section 169A(a)(1) a national goal of the “prevention of any future,
and the remedying of any existing, impairment of visibility in mandatory Class I Federal areas
which impairment results from manmade air pollution.” CAA Section 169A(b)(2) required the
Administrator to promulgate regulations to assure “reasonable progress toward meeting the
national goal.” Thus, the entire purpose of the reasonable progress mandate is to achieve the
national goal of natural visibility conditions. A reasonable progress analysis that does not take
visibility into account in some fashion would be directly at odds with the analysis’s core purpose.

CAA Section 169A(g)(1) goes on to state that, in determining “reasonable progress,” States must
consider four-factor: “the costs of compliance, the time necessary for compliance, and the energy
and nonair quality environmental impacts of compliance, and the remaining useful life of any
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existing source subject to such requirements.” This consideration is commonly referred to as the
“four-factor analysis.”*' The crux of the commenter’s argument seems to be that, because this list
of factors does not include visibility, States can ignore visibility altogether or, if they choose,
consider it in any fashion they want.

While we agree that visibility is not one of the four mandatory factors explicitly listed for
consideration in Section 169A(g)(1) or 40 CFR 51.308(d)(1)(1)(A), the term “reasonable
progress” itself means reasonable progress towards the national goal of natural visibility
conditions. The Supreme Court has stated that, “[i]n determining whether Congress has
specifically addressed the question at issue, a reviewing court should not confine itself to
examining a particular statutory provision in isolation. The meaning—or ambiguity—of certain
words or phrases may only become evident when placed in context. It is a ‘fundamental canon
of statutory construction that the words of a statute must be read in their context and with a view
to their place in the overall statutory scheme.” A court must therefore interpret the statute ‘as a

symmetrical and coherent regulatory scheme’ and ‘fit, if possible, all parts into an harmonious
whole.”*?

To ensure a coherent regulatory scheme, we believe that states (or EPA when promulgating a
FIP) can consider visibility when determining reasonable progress in at least two ways. First,
states can consider the visibility impacts of sources when determining what sources to analyze
under the four-factor framework. CAA Section 169A(b)(2) does not provide any direction
regarding which sources or source categories a state should analyze when determining
reasonable progress. Similarly, CAA Section 169A(g)(1) refers to “any existing source subject
to such requirements,” but unlike the BART provisions, does not identify which existing sources
or source categories should be subject to reasonable progress requirements. Given this statutory
ambiguity, we believe that allowing states to consider visibility impacts when determining the
scope of the reasonable progress analysis is a reasonable interpretation of the statute “as a
harmonious whole.” As such, states can develop screening metrics that target those sources with
the greatest visibility impacts for further analysis. Our 2007 guidance advocated this approach,
and nearly all states, including Texas, used metrics like Q/d to consider the potential visibility
impacts of their sources and screen out those sources with low visibility impacts.** We followed

41 Correspondingly, under Section 51.308(d)(1) of the Regional Haze Rule, promulgated in response to this mandate,
States must “establish goals (expressed in deciviews) that provide for reasonable progress towards achieving natural
visibility conditions” for each Class I area within a State. RPGs are interim goals that represent measurable,
incremental visibility improvement over time toward the goal of natural visibility conditions. Section
51.308(d)(1)(i)(A) requires States to consider the four statutory factors when establishing their RPGs.

42 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132-33 (2000) (quoting Davis v. Michigan Dept. of
Treasury, 489 U.S. 803, 809 (1989), Gustafson v. Alloyd Co., 513 U.S. 561, 569 (1995), and FTC v. Mandel
Brothers, Inc., 359 U.S. 385, 389 (1959)). The Court delineated this canon of statutory construction within “step
one” of its Chevron analysis, recounting that under Chevron, a reviewing court must first ask "whether Congress has
directly spoken to the precise question at issue,” and that if Congress has done so, the inquiry is at an end and the
court "must give effect to the unambiguously expressed intent of Congress.” Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837.

43 For example, in VISTAS states, to select the specific point sources that would be considered for each Class |
area, VISTAS first identified the geographic area that was most likely to influence visibility in each Class I area and
then identified the major SO, point sources in that geographic area. The distance-weighted point source SO
emissions (Q/d) were combined with the gridded extinction-weighted back-trajectory residence times. The distance-
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this same approach in our FIP by using both Q/d and a second metric based on a source’s
modeled percent contribution to total visibility impairment at impacted Class I areas. If states or
we could not consider visibility impacts as a way of identifying which sources should be
considered for additional controls, then states would have no rational way to differentiate
between hundreds of sources that vary in distance from Class I areas, emit different visibility
impairing pollutants in varying amounts, and are subject to diverse meteorological conditions
that affect the transport of visibility-impairing pollutants. The result would be a cumbersome
analysis encompassing hundreds of sources (or in the case of Texas, well over a thousand), many
of which may have little if any impact on visibility in Class I areas. Congress could not have
intended such an incongruous result.

Allowing consideration of visibility improvement is appropriate for several reasons. Most
importantly, it aligns with Congress’ national goal, which is to remedy existing impairment of
visibility in Class I areas. While Section 169A(g)(1) of the CAA contains a list of factors states
must consider when determining reasonable progress, we do not believe that list is exclusive. As
the Eighth Circuit Court acknowledged in North Dakota v. EPA, states can take visibility
improvement into account when evaluating reasonable progress controls so long as they do so in
a reasonable way.** We have iterated this position in previous regional haze actions. For
example, in our final rule on the Montana regional haze SIP, we stated, “We agree that visibility
improvement is not one of the four factors required by CAA Section 169A(g)(1) and 40 CFR
51.308(d)(1)(1)(A), however, it (along with other relevant factors) can be considered when
determining controls that should be required for reasonable progress.” Similarly, in our final
rule on the Arizona regional haze SIP, we concluded that, “while visibility is not an explicitly
listed factor to consider when determining whether additional controls are reasonable, the
purpose of the four-factor analysis is to determine what degree of progress toward natural
visibility conditions is reasonable. Therefore it is appropriate to consider the projected visibility
benefit of the controls when determining if the controls are needed to make reasonable progress.”

Second, once a universe of sources has been identified for analysis, we believe that States have
the option of considering the visibility improvement that will result from potential control
options when weighing the four statutory factors. Allowing consideration of visibility
improvement is appropriate for several reasons. First, it aligns with Congress’ national goal,
which is to remedy existing impairment of visibility in Class I areas. Second, while Section
169A(g)(1) of the CAA contains a list of factors States must consider when determining
reasonable progress, we do not believe that list is exclusive. As the Eighth Circuit acknowledged
in North Dakota v. EPA, States can take visibility improvement into account when evaluating
reasonable progress controls so long as they do so in a reasonable way.*® We have iterated this
position in previous regional haze actions. For example, in our final rule on the Montana
regional haze SIP, we stated, “We agree that visibility improvement is not one of the four-factor

weighted (Q/d) gridded point source SO, emissions were then multiplied by the total extinction-weighted back-
trajectory residence times on a cell-by-cell basis and then normalized. VISTAS Area of Influence Analyses, 2007,
is available in the docket for this action.

4 North Dakota v. EPA, 730 F.3d 750, 766 (8th Cir. 2013).

45 77 FR 57864, 57899, 57901; see also Montana Proposed Rule, 77 FR 23988, 24062.

46 North Dakota v. EPA, 730 F.3d 750, 766 (8th Cir. 2013).
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required by CAA Section 169A(g)(1) and 40 CFR 51.308(d)(1)(1)(A), however, it (along with
other relevant factors) can be considered when determining controls that should be required for
reasonable progress.”*’ Similarly, in our final rule on the Arizona regional haze SIP, we
concluded that, “while visibility is not an explicitly listed factor to consider when determining
whether additional controls are reasonable, the purpose of the four-factor analysis is to determine
what degree of progress toward natural visibility conditions is reasonable. Therefore it is
appropriate to consider the projected visibility benefit of the controls when determining if the
controls are needed to make reasonable progress.”* Third, allowing States to consider visibility
improvement in addition to the four statutory factors ensures that only those cost-effective
controls that will achieve sufficient benefits are required. If States were not permitted to
consider visibility improvement when conducting their control determinations, then States would
have to require all cost-effective controls (assuming no limiting energy or non-air quality
environmental impacts) regardless of whether some of those controls would be more beneficial
than others. Oddly, the commenter appears to be suggesting that if we had not considered
visibility benefits in our analysis, we would not have controlled certain sources. On the contrary,
we decided not to require certain cost-effective controls because they would not achieve as much
benefit as other controls. If the commenter is correct and the consideration of visibility benefits
is impermissible in a four-factor analysis, then we would have required all cost-effective
controls, including those at the Parrish and Welsh facilities. Fourth, we note that Congress did
not provide any guidance as to how States should consider “the costs of compliance.” One
possible way a State could “consider” costs is to compare them to prospective benefits. In other
words, we believe the first statutory factor is capacious enough to allow for a comparison of
cost-effectiveness to visibility improvement. Finally, we note that our 2007 guidance explicitly
permits States to consider other relevant factors when conducting a four-factor analysis,*’ and
many States, including Texas, did so. In conclusion, we believe that States are permitted, but not
required, to consider visibility improvement in addition to the four statutory factors when making
their reasonable progress determinations.

The commenter alludes that visibility improvement is irrelevant to a four-factor analysis because
Congress did not include it as one of the four-factor but did include it as a factor to be considered
in determining BART. We do not find this reasoning to be persuasive. The sources that
Congress subjected to the BART requirement (i.e., sources grandfathered from the PSD
requirement) were not necessarily sources that would have an impact on visibility impairment.
As such, Congress included specific language in CAA Sections 169A(b)(2)(A) and 169A(g)(2)
to ensure that only those grandfathered sources that cause or contribute to visibility impairment
and that would result in visibility improvement if controlled would be required to install BART.
On the other hand, the national goal of achieving natural visibility conditions is central to the
notion of reasonable progress, so Congress had no need to include language regarding visibility
improvement in CAA section 169A(g)(1).

4777 FR 57864, 57899, 57901; see also Montana Proposed Rule, 77 FR 23988, 24062.

4879 FR 9318, footnote 137 (finalized based on this same reasoning at 79 FR 52420); TX TSD, at 7, footnote 6; FIP
TSD, at 12; 79 FR 74874.

49 “In determining reasonable progress, CAA §169A(g)(1) requires States to take into consideration a number of
factors. However, you have flexibility in how to take into consideration these statutory factors and any other factors
that you have determined to be relevant.” 2007 Guidance at 5-1.
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We also disagree with the commenter that we cannot disapprove a State’s SIP where the State
has considered visibility improvement in an unreasonable fashion. As the Eighth Circuit
explained in North Dakota, “[a]lthough the State was free to employ its own visibility model and
to consider visibility improvement in its reasonable progress determinations, it was not free to do
so in a manner that was inconsistent with the CAA.”° Like the State of North Dakota, Texas
chose to evaluate visibility improvement alongside the four statutory reasonable progress factors,
but did so by using a model that employed degraded background conditions. As a result, Texas’
conclusion that the costs of additional controls were not worth the benefits was unreasonable,
and we appropriately disapproved this portion of Texas’ SIP. The fact that Texas’ decision to
evaluate visibility improvement was “discretionary” does not mean that Texas was free to
exercise that discretion in an unreasonable manner. We discuss several ways that Texas’
consideration of visibility improvement in its reasonable progress determinations was
unreasonable elsewhere in our proposal, and in our Texas TSD.>! One point worth mentioning
here, however, is that Texas estimated the visibility improvement of potential controls by making
comparisons to degraded background conditions instead of to natural background conditions,
which is precisely the same mistake that North Dakota made.>

We note that the Tenth Circuit’s decision in WildEarth Guardians v. EPA does not address the
issues present in this case.>® There, the Tenth Circuit merely held that the CAA does not require a
State to conduct a source-specific reasonable progress analysis. The Court did not hold that a
State is free to conduct any type of analysis irrespective of whether or not the analysis is
reasonable. Nor did the Court hold that the CAA prevents States or EPA from conducting a
source-specific analysis if that approach is determined to be appropriate.

Finally, we disagree with the commenter that we elevated visibility improvement to a place of
primary importance, either in disapproving Texas’ SIP or in promulgating our FIP. The flaws
with Texas’ visibility modeling were only one aspect of our disapproval. Moreover, we stated
on multiple occasions in our proposal that we considered all four statutory factors in our analysis.
Our analysis does not give greater weight to one factor over another; rather, we considered all
four factors fully, revealing that the cost factor, which included visibility improvement
consideration, was the most determinative in our decisions and that costs and visibility
improvement were the two most important factors in our decisions. The commenter’s citation to
American Corn Growers is also inapposite. There, the D.C. Circuit Court faulted how EPA
assessed the statutory fifth factor of visibility improvement in a BART determination (not a
reasonable progress determination) by using a regional, multi-source, group approach to
assessing the visibility improvement factor, while assessing the other four statutory BART

30 North Dakota, 730 F.3d at 766.

31 See Section B.2 of the Texas TSD and Section V.C.3 of our proposal (79 FR 74818).

52 In contrast, Texas conducted a proper visibility analysis using natural background conditions elsewhere in its SIP
when the state assessed the visibility impacts of its BART sources. See Texas Regional Haze SIP, Appendix 9-5 at
2-11 (“The source’s HI [haze index] is compared to natural conditions to assess the significance of the source’s
visibility impact. EPA guidance lists natural conditions (bnatural) by Class I area in terms of Mm-1 (EPA, 2003b)
and assumes clean conditions with no anthropogenic or weather interference. The visibility significance metric for
evaluating BART sources is the change in deciview (del-dv) from the source’s and natural conditions haze
indices.”).

3 WildEarth Guardians v. EPA, 770 F.3d 991, 944 (10th Cir. 2014).
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factors on a source-specific basis. Here, not only is the analysis at issue not being performed
under BART, but we did not give greater weight to our consideration of visibility improvement
within the cost factor, or consider the cost factor in a different fashion from the other three
reasonable progress factors.

Comment: [Luminant (0061) p. 68] Luminant Stated, more fundamentally, States are not
required to consider visibility benefit as a fifth factor at all, much less with regard to individual
controls at individual sources, as EPA’s proposal asserts. EPA cannot disapprove a SIP revision
for “failing” to consider a factor that is not required by the Clean Air Act.**” Visibility benefit
from individual controls is not one of the four statutory factors that States must consider when
evaluating controls for reasonable progress.*® As EPA has explained, “[t]he final regional haze
rule clearly provides the States with the flexibility to establish a reasonable progress goal based
on its analysis of the statutory factors.” “%° Thus, Texas was not required to “separately evaluate
the visibility benefit from the implementation of [] control[s]” either at individual sources or for
source categories, as EPA claims. That Texas chose to review the costs of controls in relation to
projected benefits was purely discretionary on Texas’ part and not a required element of the
analysis upon which EPA may base its disapproval.

Footnotes:

487 See supra note 405.

485 See 42 U.S.C. § 7491(2)(1).
489 Response to Petitions at 13.

Response: As we further discussed above, while we agree that the statute and regulations do not
include visibility benefit as a mandatory factor for the reasonable progress analysis, or that the
statue mandates any inclusion of visibility benefit be on an “individual control at individual
source” basis, we note that we do have authority to disapprove a SIP revision for failing to meet
the requirements of the CAA, which is the basis of our proposed disapproval and fully explained
there. As we have explained above, while the RHR does provide flexibility to the States, and to
the EPA, in the “four-factor analysis” to determine reasonable progress, when a State considers
visibility benefit in reasonable progress determinations, EPA’s review of the State’s
determinations must ensure the analysis is reasonable within the purpose and explicit national
goal established by Congress in CAA Section 169A. We did not compel Texas to consider
visibility benefit in its reasonable progress/RPG four-factor analysis; Texas made that
determination on its own.’* We reviewed Texas’ reasonable progress four-factor analysis to
determine whether the State’s determination provides for reasonable progress towards natural
visibility conditions, and proposed to find that its determination does not.>> As we note above,
regardless of the approach taken, the State must engage in some rational method for making this
assessment that complies with the requirements in the regional haze rule. As we further discuss
elsewhere, Texas’ approach was highly flawed. Texas’ approach effectively had the effect of
obscuring the cost-effective and available controls on those sources with the largest visibility
impacts, which other approaches would not have done, such as the individual source analysis we
chose to perform. This flaw, considered with the other flaws we identified in Texas’ four-factor

5479 FR 74837.
5579 FR 74838, 74841, 74843, 74872.
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analysis, caused us to conclude that Texas’ reasonable progress demonstration under Section
51.308(d)(1)(1)(A) was not approvable.

Comment: [Luminant (006) p. 106] Luminant Stated that neither the visibility impact of a
source nor the benefit from an individual emission control at any is one of the statutory factors
that States must consider in determining reasonable progress.! Unlike in the BART context,
visibility improvement is not one of the four statutory factors that States must consider when
evaluating controls for reasonable progress and thus is not a lawful basis upon which EPA may
disapprove a State’s plan.? While EPA previously has acknowledged that States may consider
visibility improvement (or other factors) as an additional factor when making reasonable
progress determinations,’ such consideration is purely discretionary with the State. Certainly,
then, Texas was not required to conduct such modeling of individual controls to determine which
are “reasonable” or “feasible,” nor was the absence of such modeling valid grounds for EPA to
disapprove. EPA’s assessment of Texas’ RPGs and Texas’ decision that additional controls are
not reasonable during this planning period must be based on the statutory factors alone, as EPA
has previously recognized,* and EPA may not disapprove Texas’ submission on the basis that
Texas did not consider a non-statutory factor in the manner EPA would like.

Further, Luminant noted that EPA’s methodology unlawfully elevates visibility benefits (a non-
statutory factor) above the statutory factors and uses it as a threshold factor to determine which
sources to evaluate under the four statutory factors. At most, visibility benefits are only modeled
or estimated by a State after it has determined what control measures or set of controls measures
are reasonable by weighing the four statutory factors. As EPA’s guidance clearly explains,
States should estimate “the improvement in visibility that would result from implementations of
the control measures you have found to be reasonable and compare this to the uniform rate of
progress.” > EPA’s approach here for Texas is thus backwards and contrary to the statute, and
EPA admits there is no “prior precedent” for it.° Here, EPA used visibility modeling to identify
and select the individual source controls for which it would analyze the costs and other statutory
factors.” That is not a proper application of the four-factor. Thus, not only did EPA consider a
non-statutory factor in its analysis (and fault Texas for not doing so in the same manner as EPA
did), it elevated that non-statutory factor to the primary consideration in its analysis and used it
as the litmus test for which sources would be further regulated and which would not. EPA’s
proposal here is contrary to the text and structure of the statute because it “isolates [the visibility]
benefit calculation and constrains authority Congress conferred on the States.”® Further, “EPA
[has] overstepped the bounds of its narrow statutory role in the SIP approval process” and acted

“ultra vires” by relying on a “factor[ | which Congress has not intended [the EPA] to consider.”
9

Footnotes:

179 Fed. Reg. at 74,874 (stating that EPA is “weighing the cost of compliance against the projected visibility
benefit,” even though visibility benefit is not one of the statutory factors).

2 Compare 42 U.S.C. § 7491(g)(1) (four reasonable progress factors) with id. § 7491(g)(2) (BART factors
including “the degree in improvement in visibility which may reasonably be anticipated to result from the use of
such technology™); see also 40 C.F.R. § 51.308(d)(1)(i)(A) (four reasonable progress factors).

3 See North Dakota, 730 F.3d at 765.

477 Fed. Reg. 20,894, 20,934 (Apr. 6,2012) (Under our regulations, we determine whether a State’s rejection of
reasonable progress controls is reasonable based on the reasonable progress factors.”).
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> EPA Reasonable Progress Guidance at 203 (emphasis added).

6 Declaration of Sam Coleman, Nat’l Parks Conservation Ass’n v. McCarthy, No. 11-01548, at 5 (D.D.C. 2014).

7 See 79 Fed. Reg. at 74877—78.

8 Am. Corn Growers Ass’n, 291 F.3d at 9. Indeed, Federal Land Managers have warned EPA against using
visibility benefit as a “fifth” factor in reasonable progress determination since EPA has no “statutory mandate to do

s0.” USDA Forest Serv., Recommendations for Improved Implementation of the Regional Haze Program 6 (May
2014).

¥ Luminant Generation, 675 F.3d at 926 (alteration in original) (internal citations omitted) (internal quotations
omitted).

Response: We disagree with this comment, as further discussed above, as we believe our
proposal is in conformance with law and Congressional intent, is based on the “four-factor
analysis,” and does not treat visibility benefit as a factor in the reasonable progress analysis, but
as a consideration within the cost factor,. As we further discussed above, we agree that visibility
impact of a source or the visibility benefit from an individual source is not a mandatory factor
States must consider in determining reasonable progress, or that any inclusion of such must
always be on an individual source basis. However, visibility is relevant to the purpose of the
statutory subsections and corresponding regulations at issue—assuring reasonable progress
towards the national goal of natural visibility conditions.

As we have discussed more fully above, while visibility or visibility benefit is not an explicitly
listed factor, we believe consideration of visibility within reasonable progress is a reasonable
interpretation of the statute in at least two ways, including when determining scope of the
analysis and what cost-effective controls should be required for reasonable progress. Also, as we
have discussed above, while States have discretion in evaluating reasonable progress, when a
State considers visibility improvement in evaluating control options, as Texas did here, that
consideration must still be reasonable in light of the explicit goals established by Congress in
CAA Section 169A. The State’s discretionary inclusion of other appropriate considerations into
the reasonable progress four-factor analysis can only be approvable if the resulting analysis does
not subvert the overarching goal and intent of the statutory requirement—otherwise, undertaking
analysis of the mandatory factors could be rendered mere lip service to the statutory
requirements. As we discussed above, we have considered the Federal Land Managers
recommendation regarding visibility benefit, and still find that while the statue does not mandate
consideration of visibility benefit as one of the four factors listed in Section 169(g), we, and the
State, can consider visibility benefit if we, or the State, finds it relevant to achieving the statutory
goal of reasonable progress towards natural visibility conditions.

We agree that Texas was not required by the four-factor analysis to consider visibility or conduct
visibility modeling of individual controls to determine which are “reasonable” or “feasible” for
reasonable progress. We did not compel Texas to consider visibility impact and visibility benefit
in its reasonable progress and RPG four-factor analysis; Texas made that determination on its
own, both screening out sources prior to the four-factor analysis based in part on a Q/d analysis,
and comparing costs of controls to visibility benefit within the four-factor analysis.’® We
reviewed Texas’ reasonable progress and RPG four-factor analysis to determine whether the
State’s determination provides for reasonable progress towards natural visibility conditions, and

5679 FR 74835, 74837.
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proposed to find that its determination does not.’” As we further discussed above, Texas’
approach was highly flawed. Texas’ approach effectively had the effect of obscuring the cost-
effective and available controls on those sources with the largest visibility impacts, which other
approaches would not have done, such as the individual source analysis we chose to perform.
This flaw, considered with the other flaws we identified in Texas’ four-factor analysis, caused us
to conclude that Texas’ reasonable progress demonstration under Section 51.308(d)(1)(1)(A) was
not approvable. In sum, we did not disapprove Texas’ analysis because it did not undertake the
same analysis we later determined was appropriate in our own FIP proposal; we proposed
disapproval because Texas’ analysis, given all flexibility we recognize as appropriate within the
four-factor analysis, did not meet the requirements and intent of the statute.

Luminant’s assertion that reasonable progress “must be based on the statutory factors alone, as
EPA has previously recognized,” with citation to our North Dakota RH action is also
incompletely reproduced and taken out of context. The full quote is actually:>®

As we have noted, our regulations require consideration of four factors in
reasonable progress determinations; visibility improvement is not one of the
specified factors. As we have indicated, when a state considers visibility
improvement as an additional factor in evaluating single-source control options,
that consideration must be reasonable in light of the explicit goals established by
Congress in CAA section 169A.

Thus, our statement in our North Dakota action actually supports the consideration of visibility.

We disagree with Luminant’s interpretation of Sam Coleman’s declaration. While we did say that
there was no prior precedent, this was in regards to the particular type of modeling undertaken;
Luminant takes Coleman’s Statement out of context. Coleman’s Statement is related to the
additional modeling we determined was appropriate due to the large distances involved and the
large number of sources being analyzed, which was a unique set of facts not encountered by us in
the Regional Haze context before. Luminant conflates this context and over broadens the scope
of Coleman’s Statement beyond the modeling to our reasonable progress analysis overall, and
visibility in particular. Coleman’s Statement was not stating there was no prior precedent for our
four-factor analysis, nor was it stating there was no prior precedent for consideration of visibility
or visibility benefit.

Our analysis neither treats the four factors differently from each other, nor elevates visibility
above the four statutory factors. We do not believe the case cited by Luminant, American Corn
Grower, is applicable to our proposal for the reasons discussed elsewhere, as the analysis at issue
is reasonable progress, not BART, and our analysis neither treats the statutory factors differently
from each other, nor elevates visibility above the four factors. Our proposal analyzed all four
factors in evaluating reasonable progress/RPGs in accordance with the statute. Our proposal did
not give greater weight to one factor over another; rather our proposal considered all factors
fully, revealing that the cost factor, including the consideration of visibility benefit, was the most

5779 FR 74838, 74841, 74843, 74872.
8 77 FR 20934.
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determinative factor, i.e. had the most limiting effect, on the final determination.>® Thorough
analysis revealed that some factors had little to no limiting effect on what controls were available
for reasonable progress, while others did have greater effect, and therefore were more
determinative. This certainly does not mean consideration of visibility improvement was
weighted, or given main or primary status. As further discussed above, our proposal included a
reasonable interpretation of the statute, which included visibility in our analysis in two ways: 1)
when evaluating to what degree sources/source categories contributed to visibility impacts in
Class I areas; and 2) within our analysis of the four statutory factors, specifically comparing the
costs of compliance against the projected visibility benefit in Class I areas. As we have
discussed elsewhere, the consideration of visibility impact and visibility benefit in the two ways
our proposal included them is reasonable given the facts at hand and consistent with previous
statements in other State regional haze actions, further underscoring that we disagree that this
proposal was backwards from previous statements, guidance, or law. In fact, Texas also
screened out sources through a Q/d like analysis, and considered visibility benefit within their
four-factor analysis, thereby directly contradicting Luminant’s assertion that visibility benefit
can and has only been estimated after determination of the four-factor analysis is complete.

Luminant’s citation to us allegedly directly contradicting our guidance to support Luminant’s
assertion that our approach is backwards and contradictory ignores the following paragraph. The
cited approach that ends in modeling visibility improvement of controls found reasonable, to
compare to the uniform rate of progress, is specifically stated in the guidance as one potential
approach. The next potential approach outlined in the guidance begins with dispersion modeling
to estimate visibility impacts prior to the four-factor analysis, described in the document as a
“back out” approach. The full context of the guidance document supports our approach as
consistent and reasonable.

As discussed further elsewhere, Luminant’s comparison of reasonable progress and BART
regarding visibility in each respective analysis ignores the context of the statute at issue, which
disregards a key canon of statutory interpretation. As further elaborated on above, Sections
169(A) and 169(B) require reasonable progress towards the national goal of visibility in Class I
Federal areas. Visibility is inherently included overarchingly within the statutory text and intent,
and the statute’s mandate to establish regulatory criteria for measuring reasonable progress. Our
interpretation avoids potentially absurd, in the case of consideration of visibility within scoping
of the analysis, or overly burdensome, in the case of consideration of visibility benefits within
the cost factor, results, as discussed further above, and is reasonable within the statue’s and our
regulations’ purpose and overarching scheme. Also discussed further above, while differences
between reasonable progress and BART are not irrelevant, we have consistently noted that there
is substantial overlap in the statutory and regulatory requirements applicable to BART and
reasonable progress—the ultimate purpose of requiring controls for both types of sources is to
make progress toward the national goal of eliminating man-made visibility impairment.
Therefore, we believe it is appropriate for analyses of potential controls for reasonable progress
sources to resemble BART analyses in many respects.

As discussed further elsewhere, we disagree with Luminant’s application of Luminant
Generation Co. LLC v. EPA to our proposal. The court in that case found that we had stepped

%79 FR 74874; FIP TSD, at 8, 12-15
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outside of our role in the SIP review process because the court found that we had based our
disapproval on whether the regulation at issue was in conformance with State law, rather than if
it was in conformance with the CAA. As we have explained above, we believe our interpretation
of reasonable progress towards the national goal of visibility improvement, including
consideration of visibility within the reasonable progress analysis, is in conformance with the
statutory language and Congressional intent of the CAA.

Comment: [Associations (0059) p. 16-17]

The Associations stated that the EPA’s proposal is also unlawful because it would require States
to include visibility benefits as a mandatory, if not preeminent, factor in setting reasonable
progress goals. Under the Clean Air Act, States are required to consider the four statutory
factors in setting reasonable progress goals: “the costs of compliance, the time necessary for
compliance, the energy and nonair quality environmental impacts of compliance, and the
remaining useful life of any existing source subject to such requirements.” 42 U.S.C. §
7491(g)(1). Visibility benefits are not included among the statutory factors. As EPA has
previously explained, “[t]he final regional haze rule clearly provides States with the flexibility to
establish a reasonable progress goal based on its analysis of the statutory factors.” EPA,
Response to Petition for Reconsideration of Regional Haze Rule 13 (Jan. 10, 2001). Federal
land managers have concurred in this conclusion and have urged EPA not to include visibility
impacts as a mandatory fifth factor in state reasonable progress goals because EPA has no “clear
statutory mandate to do so.” See U.S. Forest Service, Recommendations for Improved
Implementation of the Regional Haze Program 5 (May 2014). In this respect, the State’s
obligations to establish reasonable progress goals are substantially different from those for
BART, where visibility benefits play an important role. See 42 U.S.C. § 7491(g)(2) (including
“the degree of improvement in visibility which may reasonably be anticipated to result from the
use of such technology” as a mandatory factor in BART determinations). This difference
reflects a clear Congressional intent that States cannot be compelled to include visibility benefits
in determining reasonable progress goals and certainly cannot be compelled to consider them in
the manner that EPA would require in this proposal.

The Associations noted that, nevertheless, EPA proposes to disapprove Texas’ reasonable
progress goals based on a failure to consider visibility benefits alongside the required statutory
factors. See, e.g., 79 Fed. Reg. at 74,839 (asserting that Texas should have “separately
evaluate[d] the visibility benefit from implementation of [emission] control[s]”); id. at 74,838
(asserting that “individual benefits were masked by the inclusion of those controls with little
visibility benefit that only served to increase the total cost figure). Simply put, visibility
benefits are not mandatory statutory factors that States are compelled to consider when
establishing reasonable progress goals. As a result, it is unlawful for EPA to disapprove a State’s
reasonable progress goals based on a failure to evaluate visibility benefits.

The Associations stated that the EPA’s FIP proposal exacerbates the unlawful nature of EPA’s
action by elevating visibility benefits above the four statutory factors. In applying its individual
source-based approach, EPA relies on visibility benefits as a threshold test to determine which
individual sources it will review for costs—a statutorily required factor. An approach that
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focuses first on visibility benefits will unnecessarily constrain States’ ability to use their
discretion to apply the four statutory factors and establish reasonable progress goals as intended
by Congress. In fact, even in the context of BART determinations, where visibility benefits must
be considered, courts have rejected EPA’s attempts to elevate visibility above the other statutory
factors. See American Corn Growers Ass’nv. EPA, 291 F.3d 1, 6-7 (D.C. Cir. 2002) (“The
Haze Rule’s splitting of the statutory factors is consistent with neither the text nor the structure
of the statute.”). There the court found that EPA’s regulation was unlawful because it “isolate[d]
[the visibility] benefit calculation and constrain[ed] authority Congress conferred on the States.”
Id. at 8-9.

The Associations further stated that the EPA’s undue reliance on visibility benefits in its
proposed disapproval of Texas’ reasonable progress goals and proposed FIP is unlawful and
raises serious concerns regarding the implementation of reasonable progress goals. By elevating
visibility benefits to a primary, threshold role in establishing reasonable progress goals, EPA
would distort the statutory analysis envisioned by Congress and, contrary to cooperative
Federalism principles, would unnecessarily constrain States’ ability to use their discretion to
consider the four reasonable progress factors that are mandated by Congress. Moreover, if EPA
is permitted to disapprove of State reasonable progress goals on the basis of this non-statutory
factor, States and regulated entities would face the risk of becoming subject to significant—and
potentially disproportionate—emission control costs if EPA perceives that such emission
controls would confer some miniscule visibility benefit.

Response: We disagree with this comment, as further discussed above, as we believe our
proposal is in conformance with law and Congressional intent, is based on the “four-factor
analysis,” and does not treat visibility benefit as a “preeminent” or primary factor in our analysis
but rather as a consideration within the cost factor. As we further discussed above, we agree that
the statute and regulations do not include visibility benefit as a mandatory factor for reasonable
progress, or that any inclusion of such be on an individual source basis. We note that we do have
authority to disapprove a SIP revision for failing to meet the requirements of the CAA, as
discussed further above, which is the basis of our disapproval. Also, as we have discussed
above, while States have flexibility in evaluating reasonable progress, when a State considers
visibility improvement in evaluating control options, as Texas did here, that consideration must
still be reasonable in light of the explicit goals established by Congress in CAA Section 169A.

As discussed further above, while visibility is not an explicitly listed factor to consider when
determining whether additional controls are reasonable, visibility is relevant to the purpose of the
statutory subsections and corresponding regulations at issue—assuring reasonable progress
towards the national goal of natural visibility conditions. As we have discussed more fully
above, we believe consideration of visibility benefit within reasonable progress is a reasonable
interpretation of the statute, including when determining what controls should be required for
reasonable progress. As we discussed above, we have considered the Federal Land Managers®

% The Commenters cite to one FLM document. The National Park Services comments do support the use of Q/d
and state: “We agree with EPA that ‘ ... based on their visibility impacts, a smaller subset of the facilities

that we have initially analyzed should be further evaluated to determine ... if cost-effective

controls are available ... *”
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recommendation regarding visibility benefit, and still find that while the statute does not mandate
consideration of visibility benefit as one of the four factors listed in Section 169(g), we, and the
State, can consider visibility benefit if we, or the State, finds it relevant to achieving the statutory
goal of reasonable progress. We also note that the Forest Service commented in regards to our
proposal that, despite the concern referenced by Associations, it finds “the methodology and
metrics that EPA used are the most comprehensive seen to date for any SIP/FIP in the country
that we have reviewed, and should serve as a model for future efforts to consider the contribution
and/or potential benefits of individual sources to visibility.”

We did not compel Texas to consider visibility benefit in its RPG four-factor analysis; Texas
made that determination on its own, both considering visibility in its Q/d analysis and in its
comparison of costs of controls to visibility benefit.®! We agree with Texas that, while visibility
is not an explicitly listed factor to consider when determining whether additional controls are
reasonable, the purpose of the four-factor analysis is to determine what degree of progress
toward natural visibility conditions is reasonable.®> We reviewed Texas’ reasonable
progress/RPG four-factor analysis to determine whether the State’s reasonable progress/RPG
determination provides for reasonable progress towards natural visibility conditions, and
proposed to find that its determination does not.*> As we further discuss above, Texas’ approach
was highly flawed. Texas’ approach effectively had the effect of obscuring the cost-effective
and available controls on those sources with the largest visibility impacts, which other
approaches would not have done, such as the individual source analysis EPA chose to perform.
This flaw, considered with the other flaws we identified in Texas’ four-factor analysis, caused us
to conclude that Texas’ reasonable progress demonstration under Section 51.308(d)(1)(i)(A) was
not approvable. In sum, we did not disapprove Texas’ analysis because it did not undertake the
same analysis we later determined was appropriate in our own FIP proposal; we proposed
disapproval because Texas’ analysis, given all flexibility we recognize as appropriate within the
four-factor analysis, did not meet the requirements and intent of the statute. The basis for our
disapproval and authority to do so is fully explained in our proposal and supporting documents,
final action, and elsewhere in this response to comments document.

As we discussed further above, our proposal analyzed all four statutory factors in evaluating
reasonable progress/RPGs in accordance with the statute, regulations, and our guidance.®* As
further discussed above, our proposal included a reasonable interpretation of the statute, which
included visibility in our analysis in two ways: 1) when evaluating to what degree sources/source
categories contributed to visibility impacts in Class I areas; and 2) within our analysis of the four
statutory factors, specifically comparing the costs of compliance against the projected visibility
benefit in Class I areas. Our proposal did not give greater weight to one factor over another;

USDA Forest Service states: “In summary, while the USDA Forest Service has expressed concern to EPA that the
use of visibility as a factor to be considered within the reasonable progress context may be outside the statutory
framework established for RP (see Clean Air Act, Section 169A (g)(1)), the methodology and metrics that EPA used
are the most comprehensive seen to date for any SIP/FIP in the country that we have reviewed, and should serve as a
model for future efforts to consider the contribution and/or potential benefits of individual sources to visibility.”
6179 FR 74837.

6279 FR 74838, 74840; TX TSD, at 18.

6379 FR 74838, 74841, 74843, 74872.

479 FR 74872-77, 74883, 74886; FIP TSD.
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rather our proposal considered all four factors fully, revealing that the cost factor, including
consideration of visibility benefit, was the most determinative factor, i.e. had the most limiting
effect, on the final determination.%® Thorough analysis revealed that some factors had little to no
limiting effect on what controls were available for reasonable progress, while others did have
greater effect, and therefore were more determinative. This certainly does not mean visibility
improvement was weighted, or given main or primary status.

The Associations argue that Congress did not intend reasonable progress to include visibility as a
factor for consideration, pointing out a difference between those factors and the inclusion of
visibility in the listed factors for BART. As discussed further above, we did not include
visibility as a factor. Furthermore, we believe the Associations Statement ignores the context of
the statute that these terms are used in, which disregards a key canon of statutory interpretation.
We do not believe the case cited by the Associations, American Corn Grower, is applicable to
our proposal for the reasons discussed in greater detail above, as the analysis at issue is
reasonable progress, not BART, and our analysis neither treats factors differently from each
other, nor elevates visibility above the four statutory factors.

Comment: [CCP (0075) p. 10] CCP Stated that visibility is not a specific statutory factor to
consider prior to the establishment of RPGs under CAA Section 169A. See 77 Fed. Reg.
20,894, 20,934 (Apr. 6, 2012) (“Nevada SIP Approval”) (“As we have noted, our regulations
require consideration of four-factor in reasonable progress determinations; visibility
improvement is not one of the specified factors.”). Nonetheless, EPA recommends looking at
visibility in order to determine whether RPGs “are reasonable.” EPA’s RPG guidance notes that
States need only look at “available measures for the sources and source categories that contribute
significantly to visibility impairment.” See Guidance for Setting Reasonable Progress Goals
Under the Regional Haze Program, at 2-3 (June 1, 2007) (“RPG Guidance”). As discussed
above, EPA is statutorily constrained in how much weight it may give visibility and has accorded
it far too much weight in its proposed disapproval and FIP. However, even if EPA had properly
considered visibility as one component in the statutory cost analysis, as TCEQ did, it failed to
show that there will be appreciable visibility benefits. Because no benefit will be derived from a
mandate to install controls that will not improve visibility conditions, the proper focus of the
States and EPA is on the identification of sources that significantly impair visibility and of
controls that may significantly improve visibility conditions.

CCP Stated that visibility may be appropriately considered on a cumulative basis, as TCEQ did
for all sources that are candidates for control. Using a cumulative approach, Texas appropriately
concluded there were insignificant cumulative visibility benefits, measured in deciviews, from
requiring additional controls. See 76 Fed. Reg. 74,387 Table 10 (identifying estimated
deciview improvements ranging from 0.16 dv in Big Bend to 0.36 dv in Wichita Mountains).
EPA previously rejected similar cumulative visibility improvements of 0.254 dv and 0.273 dv in
the New York SIP as too “small” to justify controls. 77 Fed. Reg. 24,818.

Response: We address CCP’s allegation of inconsistency with Nevada (actually North Dakota)
in a separate response. As we discussed further above, our proposal analyzed all four statutory

6579 FR 74874; FIP TSD, at 8, 12-15
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factors in evaluating reasonable progress/RPGs in accordance with the statute, regulations, and
our guidance.®® The portion of our guidance CCP quotes is a portion of step 2 of the suggested
approach for State’s setting RPGs. In full, step 2 states: “ldentify the control measures and
associated emissions reductions that are expected to result from compliance with existing
rules and other available measures for the sources and source categories that contribute
significantly to visibility impairment®’ (emphasis added). Step 3 then states “[d]etermine what
additional control measures would be reasonable based on the statutory factors and other
reasonable factors for the sources and/or source categories you have identified.”® Step 1,
preceding these steps, States, “Identify the key pollutants and sources and/or source categories
that are contributing to visibility impairment.” As further discussed above, our proposal
included a reasonable interpretation of the statute, and followed this interpretation, by including
visibility in our analysis in two ways: 1) when evaluating to what degree sources/source
categories contributed to visibility impacts in Class I areas; and 2) within our analysis of the four
statutory factors, specifically comparing the costs of compliance against the projected visibility
benefit in Class I areas. As discussed elsewhere, our proposal did not give greater weight to one
factor over another; rather our proposal considered all four factors fully, revealing that the cost
factor, including consideration of visibility benefit, was the most determinative factor, i.e. had
the most limiting effect, on the final determination, but that other factors had impact as well.®’
We believe our proposal properly focuses on a reasonable interpretation of what controls (and
corresponding significant visibility improvement) are required for reasonable progress towards
the national goal of natural visibility conditions in Class I areas. We agree with the commenter
that the proper focus during the first implementation period in a State as geographically large and
source-numerous as Texas should be on the identification of sources or groups of sources that
significantly impair visibility, and controls on those sources that result in the largest visibility
improvement. As we discuss in a separate response to comment, we disagree with the
commenter and have demonstrated that the required controls are cost-effective and result in
significant visibility benefits towards the goal of reaching natural visibility conditions.

Comment: Texas properly conducted the four-factor analysis required by the CAA; there
is no statutory requirement to consider a "*fifth™ visibility factor. [GCLC (0063) p. 5-7]

GCLC Stated, as an initial matter, EPA does not have the statutory right to dictate "how" a State
analyzes the four-factor and, in this instance, has far overstepped its bounds in its questioning of
Texas' four-factor analysis. EPA itself has acknowledged, "[s]tates have considerable flexibility
in how they take these factors into consideration."?! There is no required emissions or visibility
target, but rather, the requirement that States analyze the four-factors; the statute therefore
requires that the EPA approve a State's reasonable progress goals so long as the required analysis
was performed. Therefore, under even a strict statutory standard, Texas has fully met this
statutory burden, performed the required analysis, > and considering the flexibility that the CAA
provides to the States (as recognized by EPA), EPA simply has no basis to deny its submission.

79 FR 74872-77, 74883, 74886; FIP TSD.
67 RGP Guidance, at 2-3.

% RGP Guidance, at 2-3.

%79 FR 74874; FIP TSD, at 8, 12-15.
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GCLC asserted that EPA has no real substantive complaints regarding Texas' analysis of the
four-statutory factors. Rather, EPA's denial was based on Texas' alleged failure to analyze a
"fifth" factor in its analysis- visibility- in a manner that EPA prefers. As Stated by EPA:

"While visibility is not an explicitly listed factor to consider when determining
whether additional controls are reasonable, the purpose of the four-factor analysis
is to determine what degree of progress toward natural visibility conditions is
reasonable. Therefore, we consider it appropriate to consider the projected
visibility benefit of the controls when determining if the controls are needed to
make reasonable progress.">*

GCLC Stated that EPA's determination that visibility is an "appropriate" consideration is
completely without statutory basis. In fact, it contradicts the statutory language itself. The CAA
defines the four-factor to be reviewed regarding reasonable progress, which does not include
visibility. This is not an oversight or accidental, but rather, an intentional act of omission by the
Congress. Immediately following the criteria for determining "reasonable progress" are the
criteria for determining 'BART," which includes a fifth visibility factor. 2* If Congress intended
the States to consider visibility on par with the other factors, or to provide EPA the authority to
impose this consideration on the States as EPA attempts to do here, this fifth factor would have
been included in the reasonable progress criteria. Ultimately, "EPA overstepped the bounds of
its narrow statutory role in the SIP approval process" and acted "ultra vires" by relying on a
"factor[ ] which Congress has not intended [EPA] to consider. " %°

According to GCLC, while EPA cannot require Texas to consider this fifth factor, Texas, in its
discretion, did consider visibility, and thus EPA's proposal is further in error. Regarding the
visibility analysis that Texas did conduct as part of its SIP, it is important to note that this was an
exercise of a purely discretionary matter. A right afforded to Texas under the flexibility of the
CAA, it does not provide EPA a basis to disapprove of a discretionary analysis that is required
by neither statute nor regulations.

GCLC noted, even if EPA did have the ability to impose a fifth "visibility factor," Texas' choice
of a 0.5 deciview ("dv") threshold as a benchmark for total visibility improvement was entirely
reasonable. For example, in recently reviewing and approving Idaho's reasonable progress goals,
EPA "independently evaluated whether there are reasonable control measures available for
sources located within Idaho's regulatory jurisdiction" and concluded that facilities with visibility
impacts of 0.5 dv or less at the nearest Class I area were "relatively small."?® Therefore, EPA
ultimately concluded in Idaho that additional controls for "reasonable progress purposes [were]
not reasonable at [that] time, because even though there [were] Cost-effective controls identified,
visibility improvement [was] anticipated to be relatively small."?’

Footnotes:

21 Idaho SIP Approval Proposal, 77 Fed. Reg. at 30251.

22 See TX TSD at 55, stating that "[t]he CENRAP States' modeling, described in Section 8 of the Texas Regional
Haze SIP, was developed consistent with our guidance."

ZTX TSD at 22.

24 Compare language at 42 USC§ 7491(g):
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(I) in determining reasonable progress there shall be taken into consideration the costs of compliance, the time
necessary for compliance, and the energy and non-air quality environmental impacts of compliance, and the
remaining useful life of any existing source subject to such requirements;

(2) in determining best available retrofit technology the State (or the Administrator in determining emission
limitations which reflect such technology) shall take into consideration the costs of compliance, the energy and
nonair quality environmental impacts of compliance, any existing pollution control technology in use at the source,
the remaining useful life of the source, and the degree of improvement in visibility which may reasonably be
anticipated to result from the use of such technology;

25 See Luminant Generation Co. LLC v. EPA, 675 F.3d 917, 925, 926 (5th Cir. 2012) (internal quotations and
citations omitted).

26 Idaho SIP Approval Proposal, 77 Fed. Reg. at 30256.

7 1d.

Response: We note that we do have authority to disapprove a SIP revision for failing to meet
the requirements of the CAA, as discussed further above, which is what our proposed approval
did here. As discussed further above, while visibility is not an explicitly listed factor to consider
when determining whether additional controls are reasonable, visibility is relevant to the purpose
of the statutory subsections and corresponding regulations at issue—assuring reasonable progress
towards the national goal of natural visibility conditions. As we have discussed more fully
above, we believe consideration of visibility within reasonable progress is a reasonable
interpretation of the statute in at least two ways, including when determining what controls
should be required for reasonable progress. Also, as we have discussed above, while States have
flexibility in evaluating reasonable progress, when a State considers visibility improvement in
evaluating control options, as Texas determined to do here, that consideration must still be
reasonable in light of the explicit goals established by Congress in CAA Section 169A. We did
not require Texas to consider visibility; Texas made that determination on its own. Flexibility
does not give States the ability to prepare an analysis in such a way that it obscures reasonable
controls through misapplication of reasonable progress factors and considerations, rendering the
analysis merely a paperwork exercise. As we noted above, Texas’ four-factor analysis was
flawed in multiple ways and not consistent with the purpose of the statute, and consequently not
reasonable in light of the goals of the regional haze program, thus subject to disapproval by us
for not meeting the requirements of the CAA.

GCLC argues that Congress did not intend reasonable progress to include visibility as a factor
for consideration, pointing out a difference between those factors and the inclusion of visibility
in the listed factors for BART. As discussed further above, we believe GCLC’s comment
ignores the context of the statute that these terms are used in, which disregards a key canon of
statutory interpretation. We do not believe the case cited by the GCLC, Luminant, is applicable
to our proposal for the reasons discussed above. We address GCLC’s allegation of inconsistency
with our Idaho action and the choice of a dv threshold in separate responses.

Comment: Selection of sources for reasonable progress analysis [NPS (0077) p. 2-3, 4-5]
The NPS agreed with EPA that "... based on their visibility impacts, a smaller subset of the

facilities that we have initially analyzed should be further evaluated to determine ... if cost-
effective controls are available ..."
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Response: We thank you for your comment and support for this portion of our proposal.

Comment: [NPS (0077) p. 3-4] The NPS agreed that “... the cost of compliance is the
dominant factor ...” in a reasonable progress four-factor analysis. However, we disagree with
EPA's decision to, “ ... consider visibility benefits in weighing the factors and to assist in its
consideration of the cost of compliance” and consider “their projected visibility benefits [in
determining] which, if any controls should be proposed.” As EPA notes, “visibility is not an
explicitly listed factor to consider when determining whether additional controls are reasonable
... Tt is clear from the statute that Congress did not intend that visibility be added as a pseudo-
fifth-factor in the reasonable progress analysis. The problem of regional haze is the contribution
of numerous emission sources, and any given one may be "insignificant," while their aggregate
impact is significant. By using the Q/d screening metric, EPA has already taken potential
visibility impacts (and benefits of control) into account. While we agree that it is appropriate to
evaluate the overall benefits of the control strategies selected by the four-factor analyses (as EPA
did), it is not proper to introduce visibility as a fifth-factor in the decision-making process once a
source has been selected for analysis. It is also not proper to create a fifth reasonable progress
factor to act solely as an "off-ramp" for sources that would otherwise be controlled.

[NPS (0077) p. 5] The NPS suggested that EPA should conduct four-factor reasonable progress
analyses for the 38 facilities identified by EPA for further evaluation in its Q/D analysis. While
we agree that it is appropriate to evaluate the overall benefits of the control strategies selected by
the four-factor analyses (as EPA did), it is clear from the statute that Congress did not intend that
visibility be added as a pseudo-fifth-factor in the reasonable progress analysis once a source has
been selected for analysis. If the application of the four statutory factors results in a conclusion
that controls are reasonable, those controls should be required.

Response: We disagree with the Park Service’s criticism of our use of visibility in proposing
which sources to control as reasonable progress. As we discussed above, we believe our
reasonable progress analysis is in conformance with the statute, is consistent with Congressional
intent, and is a reasonable interpretation of the statute and regulations. As further discussed
above, our proposal included a reasonable interpretation of the statute, which is to include
visibility in our analysis in two ways: 1) when evaluating to what degree sources/source
categories contributed to visibility impacts in Class I areas; and 2) within our analysis of the four
statutory factors, specifically comparing the costs of compliance against the projected visibility
benefit in Class I areas.

As discussed further above, while visibility benefit is not an explicitly listed factor to consider
when determining whether additional controls are reasonable, visibility is relevant to the purpose
of the statutory subsections and corresponding regulations at issue—assuring reasonable progress
towards the national goal of natural visibility conditions. As further explained elsewhere, once a
universe of sources has been identified for analysis, we believe that States, and/or EPA, have the
option of considering the visibility improvement that will result from potential control options
when weighing the four statutory factors. Allowing consideration of visibility improvement is
appropriate for several reasons, including that 1) it aligns with Congress’ national goal, which is
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to remedy existing impairment of visibility in Class I areas; 2) consideration of only the four-
factor in a vacuum could also lead to the unwieldy and overly burdensome determination that
most or all further controls (beyond those required by non-Regional Haze regulations and
BART/CSAPR) must be considered reasonable, or none at all, even within the first planning
period;”® 3) our 2007 guidance permits States to consider visibility improvement when
conducting a four-factor analysis, and several States, including Texas, ’! did so. Therefore, we
believe consideration of “visibility benefit,” potential visibility improvement towards the
national goal, in the cost factor of the four-factor analysis for controls is also a reasonable
interpretation of the statute as a harmonious whole, resulting in a reasonable progress
determination that reasonably splits up controls over the multiple implementation phases into
manageable amounts, and focuses on those controls at sources that have the largest visibility
benefits. In fact, the Court of Appeals for the Eighth Circuit agrees that visibility improvement
can be a consideration in a State’s reasonable progress determination.”?

We agree with the Park Service that regional haze is caused by the contribution of numerous
emission sources. We also agree with the Park Service that some sources may have very small
visibility impacts, but the aggregate of all these small sources may have a significant visibility
impact. However, we disagree with the Park Service’s subsequent use of that statement. While
there are undoubtedly thousands of sources within Texas that are insignificant or very small
contributors to regional haze, there are many sources that have relatively large visibility impacts.
In fact, the overall strategy we employed in our reasonable progress and long-term strategy
analysis was to identify the most significant sources that impact visibility, determine if cost-
effective controls were available, and balance the cost of those controls against their visibility
benefits. Adopting the approach implicit in the Park Service’s comments would have led to a
“control everything” strategy during the first implementation phase (e.g., [consideration of
visibility improvement is] “an "off-ramp" for sources that would otherwise be controlled”; or a
“divide and exempt approach”). The logistical problems aside, obviously controlling any source
in Texas that could be retrofitted or upgraded with controls that we have found to be cost-
effective in other actions, regardless of their respective visibility benefits, would lead to an
unwieldy and overly burdensome result. As we explained above, our consideration of visibility
benefit allows the analysis to remain within the intent and purpose of the CAA, by focusing on
those controls that are a reasonable first step towards the national goal, within the first phase. As
these sources are controlled, other sources or source categories will be identified as the most
significant sources impacting visibility in future planning periods.

The Q/d analysis only considers emissions and distance and does not consider how
meteorology, chemistry or stack parameters influence the potential to impact visibility. We used
it as a way to initially identify the group of sources that could potentially impact visibility based

7'We do not consider such a strategy “reasonable in light of the explicit goals established by Congress in CAA
section 169A,” as this interpretation could completely overly burden the first phase of the multi-phased approach
contemplated by the statute and corresponding regulations. We believe that such rigid application was clearly not
intended by Congress, in contrast to our interpretation that meets the plain meaning and statutory context of
reasonable progress. We therefore consider visibility benefit as a reasonable marker available within the four-factor
analysis when determining what was reasonable to control at this time and what was not, to fulfill the statutorily
required first step towards the ultimate goal of natural visibility conditions.

7179 FR 74838, 74840; TX TSD, at 18.

72 North Dakota v. United States EPA, 730 F.3d 750, 766 (8th Cir. 2013).
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on their proximity to the Class I area and their emission level. As discussed in a separate
response to comment within the modeling section and in the FIP TSD, we determined it was
appropriate to use photochemical modeling to assess the visibility impact from those sources
identified by our Q/d analysis. After the initial Q/d analysis, we tagged emissions from 38
facilities in order to evaluate the potential of emissions from a facility to impact visibility. This
is a more refined approach than the initial Q/d analysis performed by both Texas and EPA
because unlike a Q/d analysis that only considers emissions and distance, this accounts for
emissions, location, stack parameters, meteorological conditions, and models both chemistry and
transport to the Class I areas. The results of this modeling indicated that a subset of the 38
facilities were the primary contributors to visibility impairment at each Class I area. Therefore,
we determined it was reasonable to eliminate some of the small impacting sources from a full
four-factor analysis for this planning period based on facility-level visibility impacts and
consideration of estimated unit level impacts, as described in detail in the FIP TSD and a
separate response to comment. As we discuss above, we also considered visibility benefit as a
reasonable marker within the four-factor analysis modeling cost-effective controls to determine
their visibility impacts.

Comment: [USDA Forest Service (0083) p. 2] While the USDA Forest Service has expressed
concern to EPA that the use of visibility as a factor to be considered within the reasonable
progress context may be outside the statutory framework established for reasonable progress (see
Clean Air Act, Section 169A (g)(1)), the methodology and metrics that EPA used are the most
comprehensive seen to date for any SIP/FIP in the country that we have reviewed, and should
serve as a model for future efforts to consider the contribution and/or potential benefits of
individual sources to visibility.

Response: We disagree with the Forest Service that our consideration of visibility is outside the
statutory framework of the CAA for reasonable progress. As we discuss previously, while
visibility benefit is not an explicitly listed factor when determining whether additional controls
are reasonable, consideration of visibility benefit within the cost factor properly focuses on a
reasonable interpretation of what controls (and corresponding significant visibility improvement)
are required for reasonable progress towards the national goal of natural visibility conditions in
Class I areas. As we have discussed more fully above, we believe consideration of visibility
within reasonable progress is a reasonable interpretation of the statute in at least two ways,
including when determining what controls should be required for reasonable progress. We thank
the Forest Service for its characterization of the thoroughness of the methodology and metrics we
used in our analysis.

Comment: [Nucor Steel (0058) p. 3] Nucor Steel Stated that EPA' proposed rule and FIP also is
improperly based on a "visibility benefit" factor in determining reasonable progress, a factor that
is not one of the four-factor authorized under the Clean Air Act. See, 42 U.S.C. 7491(g)(1); 40
CFR §51.308(d)(1)(1)(A).

Response: As discussed further above, we note that, while visibility benefit is not an explicitly
listed factor to consider when determining whether additional controls are reasonable, visibility

96



is relevant to the purpose of the statutory subsections and corresponding regulations at issue—
assuring reasonable progress towards the national goal of natural visibility conditions. As we
have discussed more fully above, we believe consideration of visibility benefit within reasonable
progress is a reasonable interpretation of the statute.

Comment: [AECT (0074) p. 4-5] According to AECT, EPA's proposed requirement that a small
number of Texas EGUs use additional and costly SOz emissions controls for Texas to meet the
reasonable progress requirement is based on a factor-- visibility improvement-- that is not
required by the CAA or EPA’s Regional Haze rules. In developing that proposed requirement,
to narrow down the number of emissions sources for which EPA might require additional SO2
emissions controls, EPA considered the visibility improvement that would be predicted to occur
if additional SO2 emissions controls were required for those sources, and it identified the sources,
all of which are EGUs, that it would further evaluate to determine if it would require additional
SO2 emissions control. EPA then determined the likely visibility improvements that might occur
if different types of additional SOz emissions controls were used for each of those EGUs. For
each EGU for which EPA determined that a type of additional SOz emissions control would
provide for a "reasonable" or "significant" visibility improvement,® EPA is proposing to require
that the EGU use that type of additional SOz emissions control.

AECT commented that visibility improvement is not just used as a factor on which EPA based
its proposed requirement that a small number of Texas EGUs have to use additional and costly
SO2 emissions controls for Texas to meet its reasonable progress requirement, visibility
improvement was the main factor that EPA used as its basis for that proposed requirement.
EPA's use of visibility improvement as a factor, much less as the main factor, in developing that
proposed requirement is not allowed under the CAA or EPA’s Regional Haze rules. Both the
CAA and EPA’s Regional Haze rules specify the factors that States must consider in determining
reasonable progress requirements, and visibility improvement is not one of those factors.
Congress' inclusion of visibility improvement as one of the factors to be used in determining
what constitutes BART in contrast to its non-inclusion of visibility improvement as one of the
factors to be used in determining reasonable progress requirements, clearly demonstrates that
Congress meant for visibility improvement to not be one of the factors that States must consider
in making reasonable progress determinations, and certainly not the main factor. Federal case
law supports that conclusion. Federal courts, including the U.S. Supreme Court, have held that it
should be assumed that Congress acted intentionally when it included particular language in one
section of a statute but omitted it in another section of the same statute.” The similar non-
inclusion in EPA's Regional Haze rules of visibility improvement as a factor that States must
consider in determining reasonable progress requirements further demonstrates that EPA should
not have used visibility improvement as factor, much less the main factor, in evaluating Texas'
reasonable progress determination and in developing its proposed requirement that a small
number of Texas EGUs use additional and costly SOz emissions controls for Texas to meet the
reasonable progress requirement.

AECT noted, moreover, even if it was appropriate for EPA to have used visibility improvement

as a factor in developing that proposed requirement, it would not be appropriate for EPA to base
that proposed requirement on whether the visibility improvement that would result from the

97



additional SOz emissions controls would be "reasonable" or "significant". That is because
neither of those words is used, much less defined, in the CAA Regional Haze provisions or
EPA's Regional Haze rules.

Therefore, AECT requested that EPA re-analyze Texas' reasonable progress determination by
considering Texas' evaluation of the four-factor specified in the CAA and EPA's Regional Haze
rules, and by considering Texas' evaluation of visibility improvement as part of its consideration
of the costs of compliance factor, rather than as a separate factor.

Footnotes:

879 Fed. Reg. 74884 (Dec. 16,2014)

 White Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222, 1237 (D.C. Cir. 2014) and Barnhart v. Sigmon Coal
Co., 534 U.S. 438,452, 151 L. Ed. 2d 908, 122 S. Ct. 941(2002), both citing Russello v. United States, 464 U.S.
16,23,104 S. Ct. 296,78 L. Ed. 2d 17 (1983)

Response: Our methods and analysis are discussed fully in our proposal. As we discussed
further above, our proposal analyzed all four statutory factors in evaluating reasonable
progress/RPGs in accordance with the statute, regulations, and our guidance.” As discussed
further above, while visibility benefit is not an explicitly listed factor to consider when
determining whether additional controls are reasonable, visibility is relevant to the purpose of the
statutory subsections and corresponding regulations at issue—assuring reasonable progress
towards the national goal of natural visibility conditions. As we have discussed more fully
above, we believe consideration of visibility within reasonable progress is a reasonable
interpretation of the statute and regulations in at least two ways.

As further discussed above, our proposed FIP follows our guidance and includes visibility in our
analysis in two ways: 1) when evaluating to what degree sources/source categories contributed to
visibility impacts in Class I areas; and 2) within our analysis of the four statutory factors,
specifically comparing the costs of compliance against the projected visibility benefit in Class I
areas. Our proposal did not give greater weight to one factor over another; rather our proposal
considered all four factors fully, revealing that the cost factor, including the consideration of
visibility benefit, was the most determinative factor, i.e. had the most limiting effect, on the final
determination.” Thorough analysis revealed that some factors had little to no limiting effect on
what controls were available for reasonable progress, while other did have greater effect, and
therefore were more determinative. This certainly does not mean visibility improvement was
weighted, or given main or primary status. We believe our proposal properly focuses on a
reasonable interpretation of what controls are required for reasonable progress towards the
national goal of natural visibility conditions in Class I areas.

AECT argues that Congress did not intend reasonable progress to include visibility as a factor for
consideration, pointing out a difference between those factors and the inclusion of visibility in
the listed factors for BART. AECT also generally references certain case law, which states
"[where] Congress includes particular language in one section of a statute but omits it in another
section of the same Act, it is generally presumed that Congress acts intentionally and purposely

379 FR 74872-77, 74883, 74886; FIP TSD.
7479 FR 74874; FIP TSD, at 8, 12-15
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in the disparate inclusion or exclusion."” While we agree that the Court’s Statement here is an
important component of statutory interpretation, the Court specifically says, “it is generally
presumed.” As discussed further above, we believe AECT’s comment ignores the context of the
statute that these terms are used in, which disregards a key canon of statutory interpretation. ’®
As further elaborated on above, Sections 169(A) and 169(B) require reasonable progress towards
the national goal of visibility in Class I Federal areas. Visibility is inherently included
overarchingly within the statutory text and intent, and the statute’s mandate to establish
regulatory criteria for measuring reasonable progress. Our interpretation avoids potentially
absurd results from eliminating the purpose of the statute entirely from the scoping of the
required analysis, as discussed further above, and is thus reasonable within the statue’s and our
regulations’ purpose and overarching scheme. Also discussed further above, while differences
between reasonable progress and BART are not irrelevant, we have consistently noted that there
is substantial overlap in the statutory and regulatory requirements applicable to BART and non-
BART sources—the ultimate purpose of requiring controls for both types of sources is to achieve
reasonable progress toward the national goal of eliminating man-made visibility impairment.
Therefore, we interpret the listed factors for each within the context of the statute as a whole.

AECT asserted that we should not have “based””” requirement of additional SOz emissions
controls for reasonable progress on whether they corresponded to "reasonable" or "significant"
visibility improvement. We note that use of the term “reasonable” occurs in our proposal either
in the context of agency statutory interpretation or as shorthand in determining what controls are
required for reasonable progress through the four-factor analysis, i.e. reasonable controls or
reasonable progress controls. We do not consider it appropriate to base our proposal or final
action on “unreasonable” visibility benefits, as we have an obligation for administrative
decisions to be reasonable, and thus we disagree with any suggestion that we are prohibited from
using the word reasonable according to its ordinary meaning in the context of administrative
decision-making. We also disagree that the word reasonable is extra-statutory, because it is part
of the statutory term “reasonable progress,” see CAA Section 169A(g). To the extent we used

75 Russello v. United States, 464 U.S. 16, 23 (1983).

76 Furthermore, EPA believes that Congress explicitly listed visibility improvements as a required BART factor
because CAA 169A(b)(2)(A) otherwise could easily be interpreted to preclude consideration of visibility
improvements, given that it brings into the BART process any source (of a specified type and age) that emits any air
pollutant anticipated to cause or contribute to any visibility impairment in any Class [ area. Moreover, the term
“best available” in “best available retrofit technology” does not necessarily indicate consideration of potential
visibility improvements, as it could refer to best control efficiency only. Congress therefore made clear its intention
by listing visibility improvements as a required factor for BART determinations, so that States would consider the
balance between visibility and the other four-factor listed for BART. However, the CAA provision requiring state
plans to provide for reasonable progress does not contain such absolute statements, and so Congress did not need to
counteract any such absolute Statements by explicitly listing visibility improvements as a factor that must be taken
into consideration. When compared to the RP analysis, no specific sources are delineated by the statute for
evaluation, meaning we, or the State during the multi-phased RP process need to determine which sources/source
categories undergo a more detailed analysis for reasonable controls for each implementation period. We conclude
that this nuance between the two programs reveals several reasons why the statute refers to visibility as the
overarching goal within the RP analysis statutory subsection while specifically lists visibility under the BART
subsection.

"T'We note again that we disagree with this characterization and that our proposal, after undergoing the four-factor
analysis, determined that certain cost-effective controls that corresponded with significant visibility benefit were
reasonable progress towards the national goal of natural visibility conditions.
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the term “significant,” we have done so according to its ordinary meaning and consistent with
our guidance and previous actions.”® We consider our use of it as reasonable when determining
the scope of sources or source categories to analyze in accordance with the statute, and when
determining which controls are necessary for reasonable progress within the first implementation
period in a State as geographically large and source numerous as Texas. Moreover, we consider
it appropriate to State the FIP will yield significant improvements in visibility, just as it is
appropriate to say the improvements will be meaningful, sizeable, not insignificant, or any other
fitting synonym. Finally, many Federal register actions, including actions upheld on judicial
review, reinforce our expectation that we have used the words that have concerned the
commenter in appropriate ways.

Comment: [Stamper (0068) p. 4] Although benefits to visibility are not a specific criteria of the
40 CFR 51.308(d)(1) “four-factor” analysis, the purpose of these measures is the timely
attainment of natural background visibility measures in the Class I areas affected by the air
emissions from sources within a State.

Response: We thank you for your comment, and agree regarding the purpose of the statutory
requirements.

Comment: [Earthjustice (0067) p.5] Congress required States and EPA to consider four-factor
in determining the pollution controls and other measures that define reasonable progress. 42
U.S.C. § 7491(g)(1). The statute does not list visibility improvement as a fifth factor in the
reasonable progress analysis. Id

[Earthjustice (0067) p.21]

30 As discussed previously, visibility is not a fifth factor in reasonable progress analyses.
Accordingly, visibility benefits may not be used to screen out reasonable progress controls.

Response: As discussed further above, we note that, while visibility benefit is not an explicitly
listed factor to consider when determining whether additional controls are reasonable, visibility
is relevant to the purpose of the statutory subsections and corresponding regulations at issue—
assuring reasonable progress towards the national goal of natural visibility conditions. As we
have discussed more fully above, we believe consideration of visibility benefit within reasonable
progress is a reasonable interpretation of the statute. As further explained elsewhere, once a
universe of sources has been identified for analysis, we believe that States, and/or EPA, have the
option of considering the visibility improvement that will result from potential control options
when weighing the four statutory factors. Allowing consideration of visibility improvement is
appropriate for several reasons, including that 1) it aligns with Congress’ national goal, which is
to remedy existing impairment of visibility in Class I areas; 2) consideration of only the four
statutory factors in a vacuum could also lead to the unwieldy and overly burdensome
determination that most or all further controls (beyond those required by non-Regional Haze
regulations and BART/CSAPR) must be considered reasonable, or none at all, even within the
first planning period; 3) our 2007 guidance permits States to consider visibility improvement

8 See, e.g., RPG Guidance at 3-2.
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when conducting a four-factor analysis, and several States, including Texas, ”° did so. Therefore,
we believe consideration of “visibility benefit,” potential visibility improvement towards the
national goal, in the cost factor of the four-factor analysis for controls is also a reasonable
interpretation of the statute as a harmonious whole, resulting in a reasonable progress
determination that reasonably splits up controls over the multiple implementation phases into
manageable amounts, and focuses on those controls at sources that have the biggest visibility
benefits. In fact, the Court of Appeals for the Eighth Circuit agrees that visibility improvement
can be a consideration in a State’s reasonable progress determination.®

5. Consultation between Oklahoma and Texas

Comment: Earthjustice et al., stated that the EPA properly proposes to disapprove Texas’
long-term strategy, in part because Texas failed to consult meaningfully with Oklahoma.
[Earthjustice (0067) p.27]

Earthjustice et al., stated that the EPA properly proposes to disapprove Texas’ long-term
strategy, in part because Texas failed to consult meaningfully with Oklahoma. 79 Fed. Reg. at
74,854-57. The purpose of the regional haze program is to restore natural visibility at all Class I
areas in the nation. 42 U.S.C. § 7491(a)(1). As Congress recognized, visibility-impairing air
pollution often crosses States lines and out-of-State sources often cause visibility impairment at
Class I areas. See, e.g., id. § 7492(c). Accordingly, the Regional Haze rule requires States to
consult with each other and to implement a long-term strategy containing the emissions
limitations and control measures necessary to reduce visibility impairment at both in-State and
out-of-State Class I areas. 40 C.F.R. § 51.308(d)(1)(iv), (d)(3); see also 64 Fed. Reg. at 35,732
(“Because haze is a regional problem, States are encouraged to work together to develop
acceptable approaches for addressing visibility problems to which they jointly contribute.”).

Earthjustice et al., stated that Texas sources are the primary cause of visibility impairment at
Wichita Mountains Wilderness Area in Oklahoma. 79 Fed. Reg. at 74,856. In fact, Texas
sources cause more visibility impairment at Oklahoma’s only Class I area than Oklahoma’s own
sources. ld. When Texas developed its regional haze SIP, it “consulted” with Oklahoma and
other States with Class I areas impacted by Texas sources. But Texas did so in a cursory manner
and without providing Oklahoma and the other States the technical data necessary to identify the
worst sources of visibility impairment in Texas and potential pollution controls for these sources.
Id. Ultimately, Oklahoma informed Texas that Oklahoma’s reasonable progress goals for
Wichita Mountains would assume no additional pollution reductions from Texas sources, even
though Wichita Mountains was far off the 2064 glide path and Texas sources were the primary
reason why Wichita Mountains was not on track to restore natural visibility by 2064. 1d. at
74,855-56.

Earthjustice et al., stated that, as EPA correctly recognizes, Texas’ “consultation” with
Oklahoma violated both the Regional Haze Rule’s consultation provision and the Rule’s
requirement that States adequately document the technical basis for the emission reductions

7979 FR 74838, 74840; TX TSD, at 18.
8 North Dakota v. United States EPA, 730 F.3d 750, 766 (8th Cir. 2013).
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necessary to achieve reasonable progress in downwind States’ Class I areas. Id. at 74, 829,
74,856, 74,861. A cursory consultation with another State based on inadequate data is not the
kind of consultation required by the Clean Air Act. EPA’s conclusion that the regional haze
regulations require a meaningful consultation based on sufficient technical analyses is reasonable
and consistent with the visibility program’s purposes. See id. at 74,828-30, 74,856, 74,861.

Earthjustice et al., stated that the EPA also properly disapproved Texas’ long-term strategy
because Texas did not include the necessary control measures to obtain its share of the pollution
reductions needed for Wichita Mountains. 79 Fed. Reg. at 74, 829, 74,856-57, 74,861. As
discussed above, Texas sources are the largest contributors to visibility impairment at Wichita
Mountains, and “the impact from sources in Texas is several times greater than the impact from
Oklahoma’s own sources.” Id. at 74,823. Yet Texas did not require a single source to install any
pollution controls. EPA correctly explained that CENRAP’s and Texas’ technical analyses “did
not provide the information needed to evaluate the reasonableness of controls on those sources
with the largest potential to impact visibility at the Wichita Mountains.” Id. at 74,857. For
example, although both Oklahoma and Texas knew generally that certain Texas coal plants have
large visibility impacts at Wichita Mountains, Texas’ technical analysis did not provide
sufficient details on the visibility impacts of individual sources or cost-effective pollution
controls on these individual sources. Id. at 74,861.

Response: Please see our response to comments elsewhere regarding long-term strategy
consultation for our general agreement with commenter that the CAA requires consultation
between the two States and an exchange of sufficient technical analysis in order to ensure that
reasonable progress is achieved at Wichita Mountains.

Comment: EPA Arbitrarily Disapproves the Consultation between Oklahoma and Texas.
[Luminant (0061), p. 2, iii]

Luminant Stated that the regulations require that Texas’ long-term strategy reflect the emission
reductions requested and agreed to by the other Central Regional Air Planning Association
(“CENRAP”) States. Texas fully met this obligation with respect to Oklahoma through a
cooperative and mutually agreeable process. EPA’s unlawful disapproval of that consultation
would be the first time in history it has disapproved a State regional haze consultation.
[Luminant (0061), p. iii] Luminant Stated that the Clean Air Act’s regional haze program
requires States to work cooperatively to develop State plans that achieve reasonable progress
toward the goal of improved visibility in national parks and other Federally protected areas
(called “Class I areas™). To comply, Texas worked with neighboring States over a multi-year
period to model and project haze impacts, review State emissions, and develop coordinated plans
to achieve reasonable progress.

According to Luminant, Texas and its neighbors, including Oklahoma, consulted on the emission
reductions that each would include in its plan to improve visibility in the Federal areas in each
State. These plans are working. As confirmed by recent monitoring data, Texas and its
neighbors have already achieved substantial progress in improving visibility, and, in fact,
visibility improvements have surpassed even the most aggressive projections and goals.
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Luminant asserted that yet EPA now brushes aside this cooperation among States and disregards
the substantial improvements that have been achieved. Instead of using the same objective
criteria and standards applied to every other State’s regional haze plan, EPA inexplicably created
standards out of whole cloth to review the Texas and Oklahoma plans.

Response: Section 51.308(d)(3)(i) of the Regional Haze Rule requires that Texas must consult
with Oklahoma because it has emissions that are reasonably anticipated to cause visibility
impairment at Oklahoma’s Wichita Mountains. Next, Texas must demonstrate that it has
included in its RH SIP submittal all measures necessary to obtain its share of the emission
reductions needed to meet the progress goal for Wichita Mountains. In addition, Texas must
document the technical basis upon which it is relying to determine its apportionment of
emissions reductions obligations necessary for achieving reasonable progress in Wichita
Mountains. While we expect that much of the consultation, apportionment demonstrations, and
technical documentation will be facilitated and developed by regional planning organizations
(RPO), we disagree with Commenters that participation alone in an RPO process (here
CENRAP) will always be enough to meet the requirements for consultation under the RHR.
The rule does not negate the requirement that a State have a complete and technically adequate
analysis so that what results from consultations is well informed.

We believe that the consultation process should start with an exchange of all appropriate
technical information so that States can “develop coordinated emissions strategies,” and proceed
with the required consultation process on an informed basis. Properly informed downwind
States then can assess whether any additional upwind emissions reductions are necessary to
achieve reasonable progress at their Class I area. The RHR provides that States may meet this
requirement by relying on the technical analyses developed by the RPO and approved by all
State participants. Thus, States have the option of meeting this requirement by relying on the
four-factor analyses and associated technical documentation prepared by a regional planning
organization on behalf of its member States to the extent that such analyses and documentation
were conducted. On the other hand, CENRAP was not required, nor did it provide, state-specific
analyses and information on the cost-effectiveness and visibility benefits of potential control
strategies under consideration by each state to address the specific sources or groups of sources
within that state that have the largest visibility impacts. Rather, CENRAP provided more general
information on overall projected visibility conditions, potential controls and associated costs for
some sources and the potential benefit of regional emission reductions to inform the
development of potential control strategies that may require additional analysis.®! For example,
while the CENRAP analysis identified that impacts from EGUs in Texas were significant, it did
not provide a refined analysis to fully assess the cost-effectiveness and visibility benefits of
controlling those sources, including not providing information on the cost-effectiveness of
scrubber upgrades for those sources with existing, underperforming scrubbers. As Texas states
in its regional haze SIP, “While Texas participates in CENRAP and benefits from the technical

81 CENRAP conducted a control sensitivity analysis to evaluate the impact of point source emission reductions
across all CENRAP states given a maximum dollar per control level of $5,000/ton; however, the results “were
intended to be a starting point for control discussions that would require much greater refinement.” Technical
Support Document for CENRAP Emissions and Air Quality Modeling to Support Regional Haze State
Implementation Plans, September 12, 2007 at 2-37).
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work coordinated by the RPO, Texas has sole responsibility and authority for the development
and content of its Regional Haze SIP.”? Therefore, participation in a RPO does not
automatically satisfy a State’s obligation to “[d]emonstrate that it has included all measures
necessary to obtain its share of the emissions reductions needed to meet the progress goal” for a
Class I area. [74856].

Texas although participating in CENRAP retained the duty to do whatever additional analysis
was necessary to address fully the requirements of the RH rule for RPG and LTS. While the
LTS requirements say, you may rely on the RPO technical analysis that is true only to the extent
that it provides the necessary information. Any gaps in that analysis must be addressed by the
State. For a State that has little impact on Class I areas outside of the State, the gap is to evaluate
your sources impacts on your own Class I areas (RP analysis). For Texas, the gap existed not
only for the RP analysis for Texas Class I areas, but also for the LTS development for addressing
large impacts at the Wichita Mountains.

Recognizing that the information made available by CENRAP indicated the significant impact of
Texas emissions and potential for cost-effective controls, Texas used the CENRAP analysis as a
starting point, and performed supplemental analysis for both its reasonable progress and long-
term strategy demonstrations. In short, the control analysis performed by CENRAP was a
starting point for identifying reasonable controls and developing the LTS.

Texas therefore using the CENRAP analysis as a starting point, attempted to supplement that
analysis, for both its reasonable progress and long-term strategy demonstrations (“[t]he TCEQ
used the control strategy analysis as the starting point for the analysis of additional controls.” Pg.
10-4 TCEQ SIP). [74857]. However, the additional technical analysis performed by TCEQ was
flawed and therefore did not provide the type of information necessary to fully evaluate the
reasonableness of controls at Texas sources with the largest potential to impact visibility at the
Wichita Mountains.[ 74861]. Allowing this lack of information to continue was a critical
misstep for ODEQ in setting its RPG and a critical misstep for TCEQ when determining its fair
share of emissions reductions under the LTS requirement. [74857].

As stated in our proposal, given the plain language of the CAA, this requires States to consider
the four-factor used in determining reasonable progress in developing the technical basis for both
their own Class I areas and downwind Class I areas. Such documentation is necessary so that
interstate consultations can proceed on an informed basis, and so that downwind States can
properly assess whether any additional upwind emissions reductions are necessary to achieve
reasonable progress at their Class I areas. Therefore, Texas had an obligation to provide
appropriate information to Oklahoma so it could establish a proper progress goal for the Wichita
Mountains. Further, Texas had an obligation to conduct an appropriate technical analysis, and
demonstrate through that analysis (required under (d)(3)(i1)), that it provided its fair share of
emissions reductions to Oklahoma. In summary, Texas was required through the RPG and LTS
consultations’ processes to provide Oklahoma the information it needed to establish the RPG for
the Wichita Mountains, and it failed to do so. We address Oklahoma in the next response.

82 2009 Texas Regional Haze SIP at 3-1.
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As for comments on consideration of recent monitoring data, we address those comments
elsewhere. However, we emphasize here that the glidepath is not a safe-harbor. Favorable
monitored conditions will not necessarily correspond with permanent reductions or conditions
that can extrapolate forward to all future years; thus, the RHR requires examination of those
permanent and enforceable emissions limitations that are reasonable and cost-effective for the
first planning period. The feasibility and reasonableness of those controls should not be
obscured by a State’s analytical approach. Reductions should instead be obtained at the earliest
opportunity with an eye toward new, additional candidates in future plan submissions and
revisions. The glidepath is not a yardstick to measure progress in any definitive sense, but rather
a source of guidance on the suite of controls that may invite closer examination. The outcome of
the Texas SIP was to not require new controls on larger sources that were not already and
otherwise required by CAA measures. Reasonable controls were not fairly identified even as the
technical record for the FIP firmly establishes those controls can be found and that they can and
should be required to achieve reasonable progress.

Comment: Texas’ long-term strategy meets all statutory and regulatory requirements, and
EPA must approve it. Texas and Oklahoma fully met the consultation requirement, and
EPA has no authority to second-guess their regional agreement. [Luminant (0061) p. 77]

According to Luminant, Regional consultation among the States is central to the long-term
planning process, as provided in EPA’s regulations. EPA’s regulations specifically provide that,
to meet the long-term strategy requirement, “[1]f the State has participated in a regional planning
process, the State must ensure it has included all measures needed to achieve its apportionment
of emission reduction obligations agreed upon through that process.”>?¢ Texas fully met this
obligation with respect to Oklahoma and all other CENRAP States. As EPA concedes,
“Oklahoma did not specifically request any additional reductions from Texas sources.”>*” Thus,
the “agreement” between Oklahoma and Texas is that no further reductions, beyond those
required by programs already in place as projected by the CENRAP modeling, would be
apportioned to Texas. EPA does not dispute this. Instead, it would look behind the agreement
reached by the two States. But there is no requirement or justification that the States agree to
any particular amount of reduction, beyond what they both consider to be reasonable.

Luminant Stated that nor is EPA’s underlying and unfounded premise—that Oklahoma was
somehow deprived of data about Texas sources, their impacts, and the costs of controls***—even
remotely correct. In fact, even EPA asserts that during the Texas / Oklahoma consultations,
Oklahoma “had (1) abundant information showing the impact of Texas sources on visibility at
the Wichita Mountains . . . and (2) evidence that cost-effective controls on these sources were
likely available.”**® And EPA further concedes that “the analyses developed by CENRAP [and
used by Texas and Oklahoma in their consultations] provide[d] a great deal of information on
contributions to visibility impairment and a set of potential add-on controls and cost associated
with those controls . . . .”>** The truth is that Oklahoma possessed more than adequate
information about impacts and potential controls but correctly decided it was not reasonable to
request any further reductions from Texas sources during the first planning period. EPA may
disagree with that choice in hindsight and may wish Oklahoma’s and Texas’ agreement were
different, but that is an unlawful basis for disapproving Texas’ long-term strategy.>’!
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Luminant asserted that EPA’s analogy to a situation where two States disagree about how to
apportion impacts and reductions also does not support EPA’s proposal.>*? The situation here is
not one where EPA must step in to mediate a dispute between two States or where one State is
refusing to make reductions requested by another. There was complete agreement between
Oklahoma and Texas, and Texas’ long-term strategy correctly reflects “all measures needed to
achieve its apportionment of emission reduction obligations agreed upon through [the regional
planning] process.”*** And, as discussed elsewhere in these comments, those agreed-to
reductions have resulted in more progress than even EPA believes is reasonable by 2018.

Footnotes:

526 40 C.F.R. § 51.308(d)(3)(ii) (emphasis added).

52779 Fed. Reg. at 74,856.

528 14.

52 1d. at 74,867.

330 1d. at 74,872; see also id. at 74,867 (discussing “[c]ontrol cost data developed by Alpine Geophysics, and shared
by Oklahoma during consultations™).

33140 C.F.R. § 51.308(d)(3)(ii) (requiring only that a State’s long-term strategy include “all measures needed to
achieve its apportionment of emission reduction obligations agreed upon through that [regional planning] process™).
53279 Fed. Reg. at 74,827, 74,872.

33340 C.F.R. §51.308(d)(3)(ii) (emphasis added).

Response: We describe above our basis for disapproving the Texas long-term strategy
consultation for Wichita Mountains. Here, we discuss our basis for disapproving the Oklahoma
RPG consultation with Texas for Wichita Mountains. As previously discussed in our clarified
interpretation of the RHR category, the four-factor analyses, reasonable progress goals, and long-
term strategies are inextricably linked. The consultation requirements in 40 CFR
51.308(d)(1)(iv) and 40 CFR 51.308(d)(3)(i) are two sides of the same coin. The consultation
record for Oklahoma revealed misunderstandings over its role in addressing visibility transport
issues.

While we agree with the commenter that Oklahoma possessed more than adequate information
from the CENRAP analyses about impacts from and potential controls for Texas sources, we do
not agree that it was reasonable for Oklahoma to stop at this point. Oklahoma had, based upon
the CENRAP analyses, (1) abundant information showing the impact of Texas sources on
visibility at the Wichita Mountains, particularly from EGU sources in northeast Texas, and (2)
evidence that cost-effective controls on these sources were likely available. Despite this
information, however, the ODEQ requested neither that the TCEQ further investigate controls at
these sources nor did it explicitly request Texas to obtain additional reductions from Texas
sources to address the impacts of emissions from these sources at the Wichita Mountains. The
Regional Haze Rule requires Oklahoma to use the consultation process under Section
51.308(d)(1)(iv) in the development of RPGs in tandem with Texas. Oklahoma failed to request
specifically that the TCEQ further investigate these sources. It also did not explicitly request
from Texas that Texas require additional reductions from Texas sources to ensure that all
reasonable measures to improve visibility were included in Texas’ LTS and incorporated into
Oklahoma’s RPG for the Wichita Mountains. Failing to do this resulted in the development of
an improper RPG for Wichita Mountains because it did not include the consideration of the
Texas impacts.
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We address comments concerning recent monitoring data in detail elsewhere.

Comment: [Luminant (0061) p. 79] Luminant noted that EPA’s new approach of second-
guessing regional agreements—years after they are reached and implemented—would
undermine and chill the regional planning process, and discourage States from participating. In
issuing its regional haze regulations, EPA actively encouraged States “to work together” in
regional planning organizations “to develop a common technical basis and apportionment for
long-term strategies that could be approved by individual State participants . . . .”>*° Indeed,
Congress provided funding for the development of the RPOs, including CENRAP, and EPA was
“actively involved” in the establishment of the RPOs and “participate[d] early and actively in
regional planning efforts.”**" Yet, despite its active involvement over the multi-year CENRAP
process, in which Texas’ and Oklahoma’s agreement was evident and well known, EPA never
raised any of the concerns it asserts today. And EPA never second-guessed the process or the
data that the States were developing—as it does now, years after that process has been completed
and on the eve of the next planning period. In truth, Texas and Oklahoma did exactly what EPA
encouraged them to do, and EPA has no legitimate basis to reject the States’ resulting agreement.
Certainly, EPA’s regulations do not permit it. And EPA cites no examples (and we have found
none) where EPA has similarly disapproved a regional agreement. There is no basis for EPA to
do so here, nor should EPA take such an unprecedented approach if it intends for States to
continue to work together in subsequent planning periods.

Footnotes:

339 64 Fed. Reg. at 35,732, 35,735. See also Response to Petitions at 7 (“The EPA further notes that in addition to
the general flexibility of the regional haze rule, EPA has consistently encouraged States and tribes to continue to
work together to better understand the regional haze problems in their respective regions and to develop effective
emission reduction strategies to address haze.”).

340 Response to Petitions at 7 (internal quotations omitted).

Response: We disagree that this is a new approach on the consultation requirements nor that our
position undermines or chills the regional planning process. We agree that Texas and Oklahoma
worked together in the CENRAP RPO process. Nevertheless, throughout the consultations,
Oklahoma never explicitly asked Texas for reductions even though there was clear evidence
from the CENRAP analyses that Texas sources were impacting the Wichita Mountains and cost-
effective controls were likely available on some of these sources. Armed with this evidence,
Texas performed additional RPG/LTS technical analysis for the two Texas areas and Wichita
Mountains but it was flawed. While our regulations allow States to work together in RPOs, like
CENRAP, this is not a stopping point for States to fall back on as a rationale not to meet the Act
and RH rules. In our Clarified Interpretation of the RHR category, we discuss our interpretation
of the Act and the legally required role of these two States during their RPG and LTS
consultation with each other. We have not disapproved other States’ RPG/LTS consultation
processes because the particular facts of Texas and Oklahoma did not arise. These new facts
required us to provide our clarification of the Act and the RHR in our proposal. We
acknowledge that the States were developing their SIPs simultaneously, which complicated their
ability to proceed in an orderly step-wised fashion, but this does not excuse the States from
having to satisfy the applicable requirements of the CAA and the Regional Haze Rule.
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With regard to the comment that we are only now raising concerns, the commenter is incorrect.
In our comment letter to Texas during its public comment period, we said that Texas should
update its Oklahoma consultation information. Specifically, we asked that Texas demonstrate it
has included in its implementation plan all measures necessary to obtain its share of the emission
reductions needed to meet the progress goals for the Class I areas it affects. We also said that
Texas should document its technical basis, including modeling, monitoring and emissions
information, on which it relies to determine its apportionment of emission reduction obligations
necessary for achieving reasonable progress in each area it affects. Furthermore, we said that the
Texas RPG/LTS proposed technical analysis raised concerns about whether it appropriately
evaluated whether there were additional reasonable controls available to help reduce its impact
on the Wichita Mountains in order to achieve progress at the Wichita Mountains.

Finally, in our 2008 comment letter to Texas, we said:

EPA has submitted these comments on the Texas draft Regional Haze State
Implementation Plan (RH SIP) with the intention of addressing the more
significant issues that could be identified considering the review time available.
Due to time, resource constraints, and the fact that that the TCEQ has elected not
to submit a paper copy of the SIP (which consists of approx. 50 separate
electronic files), it has not been possible to conduct a completely thorough review,
particularly with regard to modeling. It is possible that additional concerns, not
discovered during the review of this draft, will surface during the review of the
final version of this SIP.

We also sent a 2009 comment letter to Oklahoma during its public comment period stating it
does not appear that ODEQ actually requested reductions from Texas and we urged Oklahoma to
ensure Texas is aware of its sources’ impact and encourage reductions as necessary. Again, as in
our comment letter to Texas, we said the same to Oklahoma that additional concerns will surface
during the review of the final SIP submittal.

Our job under the Act is to review a SIP submittal and determine if it meets the Act and rules,
regardless of whether we commented or not on a State’s proposed SIP during its State
rulemaking process. There is no requirement in the Act that EPA must review, evaluate, and
comment on a State’s proposed SIP revision.

Comment: Oklahoma’s reasonable progress goal for Wichita Mountains meets all statutory
and regulatory requirements, and EPA must approve it. [Luminant (0061) p. 80]

Luminant Stated that EPA also has no legitimate basis for disapproving the reasonable progress
goal set by Oklahoma for the Wichita Mountains. As did Texas, Oklahoma relied on modeling
and cost data developed by CENRAP, consulted with neighboring States, and analyzed the four
statutory factors.>*! EPA does not dispute Oklahoma’s modeling or its analysis of the four
statutory factors. Instead, EPA cites as its basis for disapproving Oklahoma’s RPG “an
incomplete consultation with Texas . . . .”>*? But, as discussed above, neither the statute nor
EPA’s regulations establish any criteria for consultation that Oklahoma and Texas failed to meet,
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nor do they authorize EPA to judge what is and is not a “complete” consultation. The opposite is
true—the regulations only authorize EPA to consider a “disagreement” between States “in
determining whether the State’s goal for visibility improvement provides for reasonable progress
towards natural visibility conditions.”** Here, Oklahoma and Texas were in agreement on the
goal and measures for the Wichita Mountains, and EPA thus has no authority to disapprove
Oklahoma’s RPG.

Further, Luminant noted that even if EPA’s disapproval of Oklahoma’s RPG were authorized
and supported, that disapproval does not allow EPA to disapprove Texas’ long-term strategy. As
discussed in Sections III.A and IV, Texas’ obligation under the regulations is to include in its SIP
those measures necessary “to achieve its apportionment of emission reduction obligations agreed
upon through [the regional planning] process.”*** And the benchmark for such apportionment
is “the reasonable progress goals established by States having mandatory Class I Federal
areas.”* Here, regardless of EPA’s view of Oklahoma’s RPG for Wichita Mountains, it is
undisputed that Texas’ SIP includes the measures necessary to secure Texas’ agreed-to
apportionment of emission reductions to meet the RPG for Wichita Mountains established by
Oklahoma, and thus Texas’ SIP must be approved. Moreover, to the extent that Oklahoma’s
RPG is adjusted by EPA’s FIP or in some other manner, the matter is properly addressed in the
second planning period, not by disapproving Texas’ long-term strategy. That is the same
approach EPA has taken as to other States, and there is no basis for treating Texas and Oklahoma
any differently.>4

Footnotes:

41 Oklahoma TSD at 9.

21d. at 11.

5340 C.F.R. § 51.308(d)(1)(iv).

344 1d. § 51.308(d)(3)(ii) (emphasis added).

35 1d. § 51.308(d)(3) (emphasis added).

346 See, e.g., 77 Fed. Reg. at 40,155-56 (explaining, in review of Nebraska long-term strategy, that the issue of
“whether other reasonable control measures are appropriate to ensure reasonable progress” would be considered
“during subsequent periodic progress reports and regional haze SIP revisions,” and the downwind South Dakota
“may at that time consider asking Nebraska for additional emission reductions”).

Response: See our previous responses on why we believe the CAA and RHR provide us with
the legal authority to disapprove Oklahoma and Texas for failure to meet the RPG/LTS
consultation requirements. As discussed in depth elsewhere, we have determined that Texas’
analysis is inadequate because it does not provide the information necessary to determine the
reasonableness of controls at those sources in Texas that significantly impact visibility at the
Wichita Mountains in Oklahoma, or the Texas Class I areas. Oklahoma and Texas discussed the
significant contribution of sources in Texas to visibility impairment at the Wichita Mountains
during the interstate consultation process required by the Regional Haze Rule. The results of the
CENRAP analysis demonstrated that Texas point sources, and in particular EGUs in northeast
Texas, have significant visibility impacts on the Wichita Mountains and that cost-effective
controls were potentially available for some of these sources. However, Oklahoma did not
pursue the point in its consultations with Texas under Section 51.308(d)(1)(iv). Oklahoma did
not have adequate information to establish its reasonable progress goal for the Wichita
Mountains, and should have requested that the TCEQ further investigate these sources or
requested additional reductions from Texas sources to ensure that all reasonable measures to
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improve visibility were included in Texas’ long-term strategy and incorporated into Oklahoma’s
reasonable progress goals for the Wichita Mountains. Furthermore, because of the flawed
consultations with Texas, Oklahoma did not consider the emission reduction measures necessary
to achieve the uniform rate of progress for the Wichita Mountains and did not adequately
demonstrate that the reasonable progress goals it established were reasonable based on the four
statutory factors under 51.308(d)(1)(ii). *

We disagree that disapproval of Oklahoma’s RPG for the Wichita Mountains does not allow
EPA to disapprove Texas’ long-term strategy. Our disapproval of Oklahoma’s reasonable
progress goal for Wichita Mountains has nothing to do with our disapproval of Texas’ LTS. We
are disapproving the Texas LTS because the analysis underlying it is technically flawed.
Because of these flaws, Texas’ SIP submittal does not include all the measures necessary to
secure its apportionment of the emission reductions needed to meet the progress goal that should
account for all reasonable control measures for the Wichita Mountains, or its own Class I areas.
We are disapproving the Oklahoma RPG for the Wichita Mountains not because of the
technically flawed Texas LTS but because Oklahoma’s consultations with Texas were flawed
which prevented it from adequately developing its reasonable progress goals for the Wichita
Mountains. Because Oklahoma’s consultations with Texas were flawed, Oklahoma did not
adequately consider the emission reduction measures necessary to achieve the uniform rate of
progress for the Wichita Mountains and did not adequately demonstrate that the reasonable
progress goals it established were reasonable based on the four statutory factors.

See our responses on our evaluation of Texas long-term strategy elsewhere. We address
Luminant’s allegation that we are treating Texas differently in relation to our Nebraska and
South Dakota actions in the consistency section of this document.

Comment: The Proposed Rule arbitrarily disapproves of Texas and Oklahoma’s
consultation efforts. [CCP (0075) p. 14-15]

CCP stated that, under the regional haze program, a State “must consult with those States which
may reasonably be anticipated to cause or contribute to visibility impairment in the mandatory
Class I Federal area.” 40 C.F.R. § 51.308(d)(1)(iv); see also 40 C.F.R. §§ 51.308(d)(3)(i)-(iii)
(outlining consultation requirements for the long-term strategy). Interstate consultation requires
that States work together and “take a hard look at what measures are necessary” to meet RPGs.
79 Fed. Reg. 74,818.

CCP stated that the following factors support Texas and Oklahoma’s consultation process:

e Both States were active participants in the Central Regional Air Planning Association
(“CENRAP”) regional planning process, and separately coordinated with each other
based on CENRAP modeling of visibility impacts between the States.

e Texas and Oklahoma met numerous times, held various phone calls, and exchanged
correspondence regularly on the impacts of each State’s sources on Class I areas. See
79 Fed. Reg. 74,865-67 (reviewing consultation efforts); Texas SIP App. 4-2.

8379 FR 74871, 74872.
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e EPA recognized that Texas went above and beyond the regional planning process for
interstate consultation purposes. Id. at 74,857 (“In fact, the TCEQ went beyond the
CENRAP analysis by contemplating additional controls, applying a lower Cost-
effective ness threshold and estimating the visibility benefit from the identified
control set.”).

e As part of its consultation discussions, Texas will allow Oklahoma to comment on
Texas’ evaluation of Best Available Control Technology for new and modified
sources. See 79 Fed. Reg. 74,866.

Nonetheless, CCP stated that the EPA arbitrarily disapproved of the consultation process
between Oklahoma and Texas without any reference to its rules, guidance and prior SIP
approvals. The Proposed Rule never details what information Oklahoma lacked in establishing
its RPGs, and EPA must provide a more adequate explanation of how additional information
would have changed Oklahoma’s ultimate determination that additional controls on Texas
sources would not move the Wichita Mountains perceptibly closer to its regional haze goals.

Response: See our previous responses. Moreover, we disagree that we did not provide what
information Oklahoma lacked in establishing its RPG for Wichita Mountains. Texas in its
flawed analysis tried to provide the lacking information. Our analysis provides the lacking
information. We also disagree that Oklahoma ultimately determined no additional controls on
Texas sources were necessary.

Finally, the commenter mischaracterizes the consultation discussions with Oklahoma. On
multiple occasions, Oklahoma indicated that Texas’ sources had outsized impacts on visibility at
Wichita Mountains, and that Oklahoma could not meet the glidepath without emission reductions
from Texas. Furthermore, Oklahoma indicated in their response to comments that it did not
believe it had the authority to require those reductions, but instead had to rely on Texas or the
EPA. Oklahoma should not have hesitated to ask Texas outright for additional emission
reductions because the evidence available during the consultations clearly suggested that cost-
effective controls were available and impacted the Wichita Mountains.

Comment: [Associations (0059) p. 10-11] The Associations Stated that Oklahoma and
Texas fully complied with EPA’s consultation requirements for cross-State emissions
through participation in a regional planning process. Based on encouragement from EPA,
Texas and Oklahoma worked with nearby States to establish CENRAP to assist the States with
technical issues associated with their regional haze SIPs. In particular, CENRAP assisted the
States in developing emissions inventories and modeling, including models for a 2002 base case
for visibility in Class I areas, projections for 2018 emissions and visibility, estimates of natural
conditions, and cost/benefit analyses for emission controls. Through the CENRAP process and
subsequent consultation meetings with Oklahoma, Texas shared significant amounts of
information with Oklahoma regarding SO2 and NOx emissions from Texas that could affect
Class I areas in Oklahoma. Texas also responded to several requests from Oklahoma and agreed
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to make changes to its New Source Review program to ensure that potential visibility impacts in
Oklahoma were accounted for. At the conclusion of the consultation period, Texas requested
“Oklahoma’s concurrence on this assessment and verification that [Oklahoma] is not depending
on any additional reductions from Texas sources in order to meet [Oklahoma’s] reasonable
progress goals.” Letter from Susanna M. Hildebrand, Air Quality Director, TCEQ, to Eddie
Terrill, Air Quality Division Director, ODEQ 2 (Mar. 25, 2008). Oklahoma agreed with Texas’
assessment and did not request further reductions from Texas beyond those expected from
existing programs agreed to or implemented by Texas. See Letter from Eddie Terrill to Susanna
Hildebrand, supra. As a result, Oklahoma established reasonable progress goals that did not
require additional emissions controls from Texas facilities, and Texas developed a long-term
strategy that did not incorporate additional emissions controls to improve visibility in Oklahoma.

Despite the depth of coordination and consultation between Oklahoma and Texas, the
Associations noted that the EPA’s proposal ignores the reasoned conclusions that these States
reached and rejects Oklahoma’s reasonable progress goals and Texas’ long-term strategy
because, in EPA’s separate and distinct judgment, Oklahoma should have sought additional
information about potential emissions controls from certain sources in Texas. By second-
guessing these States, EPA’s proposal is unlawful, arbitrary and capricious. EPA does not
dispute the quality of Oklahoma’s modeling or its analysis of the four statutory factors required
by 40 U.S.C. §7419(g)(1). Instead, it relies on what it considers to be “an incomplete
consultation with Texas.” EPA, Oklahoma Technical Support Document at 11. This conclusion
is not supported by the record. EPA points to no flaws in the CENRAP regional planning
process in which Texas and Oklahoma participated together. Nor does it point to any specific
flaws in the subsequent consultation process between the States. In fact, EPA concedes that, as a
result of consultations between the States, Oklahoma “had (1) abundant information showing the
impact of Texas sources on visibility at the Wichita Mountains [and] (2) evidence that cost-
effective controls on these sources were likely available.” 79 Fed. Reg. 74,867. EPA goes on to
acknowledge that “the analysis developed by CENRAP [and used by Texas and Oklahoma in
their consultations] provide[d] a great deal of information on contributions to visibility
impairment and a set of potential add-on controls and costs associated with those controls.” Id. at
74,872.

Although the proposal acknowledges the wealth of information shared between the two States,
the Associations noted that the EPA nonetheless asserts that Texas somehow deprived Oklahoma
of relevant information about Texas sources and emission reduction options. In doing so, EPA
fails to identify any specific information that Texas failed to provide. Instead, EPA simply
reinterprets the data and modeling available to Oklahoma while it developed its SIP and reaches
a different conclusion— that Oklahoma’s reasonable progress goals should require additional
emission controls from a handful of Texas sources in order to provide small, imperceptible
improvements to visibility in Class I areas in Oklahoma. In doing so, EPA clearly would exceed
its statutory authority by putting aside a review of Oklahoma’s compliance with statutory and
regulatory requirements and instead substituting its own judgment for that of the State. Not only
is this an unlawful usurpation of Oklahoma’s discretion under the regional haze program to
consider the four statutory factors and establish reasonable progress goals, it is also arbitrary,
capricious, and unsupported by the record in light of the expansive consultation and information
sharing process that took place between Texas and Oklahoma.
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Response: In reviewing Oklahoma’s SIP, we evaluated whether Oklahoma met the statutory and
regulatory requirements of the Regional Haze Rule. Adoption of reasonable progress goals
includes evaluation of the four statutory factors, consultation with other States that may
reasonably be anticipated to cause or contribute to visibility impairment in the mandatory Class I
area, and analyze the rate of progress needed to attain natural visibility conditions. While we
agree that Oklahoma possessed more than adequate information from the CENRAP analyses
about impacts from Texas sources at a certain level of aggregation, and some knowledge
concerning potential controls for some of these sources, we do not agree that it was reasonable
for Oklahoma to stop at this point. Despite the information it did have, Oklahoma never
explicitly asked Texas for reductions even though there was clear evidence from the CENRAP
analyses that Texas sources, particularly EGUs in northeast Texas, were significantly impacting
the Wichita Mountains and that cost-effective controls were likely available on some of these
sources.

The Regional Haze Rule required that Oklahoma use the consultation process under 40 CFR
51.308(d)(1)(iv) in the development of reasonable progress goals in tandem with Texas.
Nevertheless, throughout the consultations, Oklahoma failed to explicitly request that Texas
further investigate whether reasonable controls were available or that Texas reduce emissions
from these significantly impacting sources to ensure that all reasonable measures to improve
visibility were included in Texas’ long-term strategy and incorporated into Oklahoma’s
reasonable progress goals for the Wichita Mountains. This failure resulted in the development of
improper reasonable progress goals for the Wichita Mountains

We are disapproving Oklahoma’s adoption of its reasonable progress goals for Wichita
Mountains because it failed to meet the consultation requirements. Oklahoma did not consult
fully with Texas regarding Texas’ sources impacts on the Wichita Mountains. As noted in our
proposal, at the time that Oklahoma was developing its SIP, it had (1) abundant information
showing the impact of Texas sources on visibility at the Wichita Mountains, particularly from
EGU sources in northeast Texas, and (2) evidence that cost-effective controls on these sources
were likely available. Despite this information, the ODEQ requested neither that the TCEQ
further investigate controls at these sources nor did it explicitly request Texas to obtain
additional reductions from Texas sources to address the impacts of emissions from these sources
at the Wichita Mountains. The Regional Haze Rule requires States to use the consultation
process under Sections 51.308(d)(1)(iv) in the development of RPGs to ensure that all States,
including downwind States, take a hard look at what measures are necessary for ensuring
reasonable progress towards improving and maintaining visibility at Class I areas.

Based upon the above knowledge and without further analysis from Texas, Oklahoma did not
have adequate information to establish its RPG for the Wichita Mountains. It therefore should
have requested clearly that Texas further investigate these sources or explicitly requested Texas
to obtain additional reductions from Texas sources to ensure that all reasonable measures to
improve visibility were included in Texas’ LTS and incorporated into Oklahoma’s RPG for the
Wichita Mountains.
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Please see the responses regarding state and federal roles in the Regional Haze program for the
comment on EPA substituting its judgment for Oklahoma.

Comment: [TCEQ/PUCT (0056) p. 13] The TCEQ Stated that the EPA's proposed
disapproval of the State consultation requirements is based upon Oklahoma's
determination, subsequent to submittal of the Texas 2009 RH SIP, that it required further
reductions from Texas.

The EPA has not justified its determination that Texas failed to meet the requirements of
§51.308(d)(3)(1) and in fact the record shows that the process as laid out in the SIP and as
required by the rule was followed by Texas. The EPA's determination is based on a new
definition of progress goal in subsection (d)(3)(ii) and a misstatement of the actual rule itself in
subparagraph (i).

The TCEQ stated that Texas met the consultation requirements in §51.308(d)(3)(i). Texas
determined where emissions were reasonably anticipated to contribute to visibility impairment in
Oklahoma. Texas consulted with Oklahoma. The EPA asserts that the TCEQ should have
provided information necessary to identify reasonable reductions, which is not required by the
RHR. Oklahoma requested information on controls identified by CENRAP. Oklahoma had
information on control upgrades contained in the proposed Texas 2009 RH SIP. Yet, it did not
request additional controls on Texas sources or disagree with Texas' determination that
additional controls were not warranted during the first planning period. It was only after
consultation with Texas that Oklahoma argued that it needed controls that they did not have
authority to require from Texas sources. Oklahoma's after-the-fact change in position and the
EPA's subsequent proposed disapproval of their RPGs for Wichita Mountains does not provide
the legal basis for proposed disapproval of Texas' long-term strategy consultations.

Response: Long-Term Strategy consultation under 51.308(d)(3)(i) provides that where the State
has emissions that are reasonably anticipated to contribute to visibility impairment in any
mandatory Class I area in another State, the State must consult with the other State in order to
develop coordinated emission management strategies. Reasonable Progress Goal consultation
under 51.308(d)(1)(iv) requires that a State must consult with those States which may reasonably
be anticipated to cause or contribute to visibility impairment in the mandatory Class I areas in
establishing its reasonable progress goal. Texas had sufficient evidence that its sources were
impacting visibility at the Wichita Mountains area and that cost-effective controls on some of
these sources were likely available. Because of this evidence, it performed additional analysis,
which was technically flawed.

Although Texas participated in CENRAP, it retained the duty to do whatever additional analysis
was necessary to address fully the requirements of the Regional Haze Rule for addressing its
long-term strategy and setting its reasonable progress goals. While the long-term strategy
requirements allow a state to rely on the RPO technical analysis that is true only to the extent it
provides the necessary information. A state must address any gaps in that analysis. For Texas,
inadequate information existed not only for the reasonable progress analysis for its own Class I
areas, but also for the long-term strategy development for addressing significant impacts at the
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Wichita Mountains. CENRAP was not required, nor did it provide state-specific analyses and
information on the cost-effectiveness and visibility benefits of potential control strategies under
consideration by each state to address the specific sources or groups of sources within that state
that have the largest visibility impacts. Rather, CENRAP provided more general information on
overall projected visibility conditions, potential controls and associated costs for some sources
and the potential benefit of regional emission reductions to inform the development of potential
control strategies that may require additional analysis.** For example, while the CENRAP
analysis identified that impacts from EGUs in Texas were significant, it did not provide a refined
analysis to assess fully the cost-effectiveness and visibility benefits of controlling those sources,
including not providing information on the cost-effectiveness of scrubber upgrades for those
sources with existing, underperforming scrubbers. As Texas states in its regional haze SIP,
“While Texas participates in CENRAP and benefits from the technical work coordinated by the
RPO, Texas has sole responsibility and authority for the development and content of its Regional
Haze SIP.”%

Recognizing that the information made available by CENRAP indicated the significant impact of
Texas emissions and potential for cost-effective controls, Texas used the CENRAP analysis as a
starting point, and performed supplemental analysis for both its reasonable progress and long-
term strategy demonstrations. However, that additional technical analysis performed by Texas
was flawed and therefore did not provide the type of information necessary to fully evaluate the
reasonableness of controls at Texas sources with the largest potential to impact visibility at its
own Class I areas and the Wichita Mountains. Allowing this lack of adequate information to
continue was a critical misstep for ODEQ in setting its reasonable progress goals, and a critical
misstep for Texas when determining its fair share of emissions reductions under the long-term
strategy requirement. The plain language of the CAA requires that states consider the four
factors used in determining reasonable progress in developing the technical basis for the
reasonable progress goals both in their own Class I areas and downwind Class I areas. Such
documentation is necessary so that interstate consultations can proceed on an informed basis, and
so that downwind states can properly assess whether any additional upwind emissions reductions
are necessary to achieve reasonable progress at their Class I areas. Therefore, Texas had an
obligation to provide appropriate information to Oklahoma so it could establish a proper progress
goal for the Wichita Mountains. Further, Texas had an obligation to conduct an appropriate
technical analysis, and demonstrate through that analysis (required under (d)(3)(i1)), that it
provided its fair share of emissions reductions to Oklahoma. In summary, Texas was required
through the consultation process to provide Oklahoma the information it needed to establish its
reasonable progress goals for the Wichita Mountains, and it failed to do so.

Comment: [TCEQ/PUCT (0056) p. 14] The TCEQ Stated that the EPA's finding that the
TCEQ did not meet the long-term strategy consultation requirements of 40 CFR 51.308(d)(3)(i)

8 CENRAP conducted a control sensitivity analysis to evaluate the impact of point source emission reductions
across all CENRAP states given a maximum dollar per control level of $5,000/ton; however, the results “were
intended to be a starting point for control discussions that would require much greater refinement.” Technical
Support Document for CENRAP Emissions and Air Quality Modeling to Support Regional Haze State
Implementation Plans, September 12, 2007 at 2-37).

852009 Texas Regional Haze SIP at 3-1.
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and (ii) ignores the voluminous and detailed consultation record contained in the Texas 2009 RH
SIP. The EPA holds Texas to a different standard of review than it has with other similar
regional haze SIPs.

The TCEQ noted that §51.308(d)(3) requires, (i) that Texas consult with other States if its
emissions are reasonably anticipated to contribute to visibility impairment at that State's Class |
areas(s), and (ii) if so, it must demonstrate that it has included in its SIP all measures necessary
to obtain its share of emission reductions needed to meet the RPG for that Class I area.

The TCEQ noted, as the EPA acknowledges, that the TCEQ relied on CENRAP source
apportionment modeling and its own supplemental analysis, available to all affected States,
FLMs, and tribes, to evaluate and identify reasonable controls. The TCEQ did include additional
controls or measures in its SIP, beyond those required to meet other programs, and every State in
the consultation, including Oklahoma, concurred. For Wichita Mountains, additional controls
were not deemed reasonable given that the CENRAP modeling - agreed to by all the States -
showed that the visibility impairment contributions from Texas go down during the planning
period (2002- 2018). The EPA's preamble, and Table 26 acknowledge this.'> Most importantly,
Oklahoma did not request additional controls from Texas during consultation. The EPA ignores
the record and proposes to hold the Texas plan to a standard that is not found in the RHR. The
EPA merely disagrees with the TCEQ's conclusions and attempts to apply a 'reasonableness"
standard to §51.308(d)(3)(ii) where none exists. That section only requires that the TCEQ
demonstrate that all controls necessary to meet the progress goal, for Wichita Mountains, are
included. Oklahoma agreed that no additional controls were needed at the time, and the evidence
that the contribution to visibility improvement from emission reductions at Texas sources during
the planning period is a sufficient basis for these conclusions.

Footnote:
12 "The contributions from Texas sources on total visibility impairment decreases from 2002 to 2018 at all impacted
Class I areas shown in the tables below." 79 FR page 74860.

Response: All of these issues are covered elsewhere in our responses to other comments. In
particular, see the consistency portions of this document for our responses to allegations that we
have been inconsistent in our treatment of Texas in comparison to our other actions.

Comment: Texas and Oklahoma satisfied the InterState Consultation Requirements, and
EPA therefore has no authority to disapprove the SIPs based on EPA’s unfounded
assertion that the States failed to meet those requirements. [UARG (0065) p. 9]

UARG noted that the EPA’s proposed rule describes the interstate consultation undertaken by
Texas and Oklahoma. 79 Fed. Reg. at 74,843-44. EPA’s proposed determination that Texas
and Oklahoma failed to satisfy their interstate consultation obligations with respect to one
another is without foundation and cannot serve as a basis for disapproving either State’s RPGs or
any other part of their regional haze SIPs.

Response: See our previous responses on consultation.
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Comment: Texas Satisfied Its Interstate Consultation Obligations. [UARG (0065) p. 9-12]

UARG stated that the EPA correctly proposes to find that Texas fulfilled its consultation
obligations under the regional haze rule with respect to States whose emissions affect visibility in
Texas Class I areas. Id. at 74,844. EPA proposes, however, to disapprove Texas’ regional haze
SIP, in part, because EPA does not believe that Texas fulfilled its interstate consultation
obligations with respect to Oklahoma. The proposed rule describes in considerable detail the
consultation between Texas and Oklahoma, id. at 74,854-57, and demonstrates that Texas
engaged in a comprehensive consultation process that satisfied all of the regional haze rule’s
applicable requirements, see id. at 74,855.

UARG Stated that process concluded with both States agreeing that no emission reductions from
Texas in addition to those modeled by the Central Regional Air Planning Association
(“CENRAP”) would be needed to ensure reasonable progress for Oklahoma. Id. Under the
regional haze rule, that should be the end of the matter. EPA nevertheless proposes to
disapprove Texas’ consultation because EPA “believe[s] that the technical analysis developed by
Texas did not provide the information necessary to identify reasonable reductions from its
sources, and inform consultations in order to develop coordinated management strategies with
Oklahoma.” Id. at 74,856. EPA, however, provides no evidence for any such conclusion and
does not and cannot support its proposed determination that Texas failed to satisfy its obligation
to consult with Oklahoma and to provide any information needed for consultation. To the
contrary, the record demonstrates that both Texas and Oklahoma participated in CENRAP and
that both Texas and Oklahoma included in their SIP submissions documentation and emission
reduction measures necessary to effectuate the RPO’s recommendations. The proposed rule
simply asserts that participation in an RPO “does not automatically satisfy a State’s obligation to
‘demonstrate that it has included in its implementation plan all measures necessary to obtain its
share of the emission reductions needed to meet the progress goal” for a Class I area.” 1d. No
such Statement appears in the regional haze rule. In fact, the rule refutes EPA’s proposed
determination here by providing that:

[w]here other States cause or contribute to impairment in a mandatory Class I Federal
area, the State must demonstrate that it has included in its implementation plan all
measures necessary to obtain its share of the emission reductions needed to meet the
progress goal for the area. If the State has participated in a regional planning process,
the State must ensure it has included all measures needed to achieve its apportionment of
emission reduction obligations agreed upon through that process. 40 C.F.R. §
51.308(d)(3)(ii) (emphasis added).

UARG stated that the same conclusion is supported by the regional haze rule’s technical-
documentation provision:

The State must document the technical basis, including modeling, monitoring and
emissions information, on which the State is relying to determine its apportionment of
emission reduction obligations necessary for achieving reasonable progress in each
mandatory Class I Federal area it affects. The State may meet this requirement by relying
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on technical analyses developed by the regional planning organization and approved by
all State participants. 1d. § 51.308(d)(3)(iii) (emphasis added).

UARG asserted that far from providing or suggesting that emission control measures agreed on
through the RPO process are merely a starting point for analysis, the regional haze rule equates
adoption of all measures agreed on through the RPO process to the demonstration that a SIP
contains all necessary measures. EPA’s Statements to the contrary in this proposed rule are
inconsistent with its own regulations and cannot support disapproval of the interstate
consultation component of the Texas SIP.

UARG Stated, further, as EPA notes, “[i]n fact, the TCEQ [Texas Commission on
Environmental Quality] went beyond the CENRAP analysis by contemplating additional
controls, applying a lower cost-effectiveness threshold and estimating the visibility benefit from
the identified control set.” 79 Fed. Reg. at 74,857. Moreover, Texas relied on that supplemental
analysis — in addition to CENRAP’s analyses and conclusions — “to inform its decision not to
control any additional sources, including those that impact the visibility at the Wichita
Mountains and other Class I areas in other States.” 1d.

UARG Stated that, ironically, despite the fact that Texas “went beyond” the requirements of the
regional haze rule, id., EPA proposes to conclude that Texas did not prepare enough analyses to
evaluate completely its reasonable progress obligations or to permit Oklahoma to establish in a
fully informed way the RPGs for Wichita Mountains. Id. at 74,861, 74,862. EPA does not
establish a legal basis for disapproving Texas’ SIP on these grounds. Indeed, EPA does not
explain how the CENRAP modeling was inadequate or how it differed from the modeling
conducted by the other RPOs and does not explain how or why Texas’ additional modeling was
also inadequate. EPA only asserts vaguely that additional “refine[ment] from a high level State”
was necessary and that “it [is] necessary to undertake a cost/control and visibility analysis which
is presented in our FIP TSD [Technical Support Document]” to support adequate reasonable
progress determinations. Id. at 74,861. No support exists in the regional haze rule for any such
requirements, and EPA never provided Texas with guidance suggesting that refined modeling
and additional analyses were necessary components of or prerequisites to an approvable regional
haze SIP. A State (or EPA, when it is authorized to promulgate a FIP) may choose to undertake
such additional analyses, but they are not legally required of a State. Thus, the absence of such
analyses can provide no basis for disapproving Texas’ regional haze SIP.

Response: See our previous responses.

Comment: Oklahoma Satisfied Its InterState Consultation Obligations.
[UARG (0065) p. 12-14]

UARG stated that the EPA’s proposed disapproval of Oklahoma’s RPGs for Wichita Mountains
is unsupported and contrary to the CAA and EPA’s regional haze rule. As it does with respect to
Texas, the proposed rule makes clear that Oklahoma undertook every action required by the
regional haze rule, including reliance, as contemplated by the regional haze rule, on CENRAP’s
modeling. 1d. at 74,864-65. Oklahoma’s consultation, as described in the proposed rule, was
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extensive. Id. at 74,865-67. As a result of the consultation, Oklahoma requested three specific
actions from Texas: (1) that Texas require new and modified sources subject to EPA’s
prevention of significant deterioration (“PSD”) program to conduct analyses of their impacts on
visibility at Wichita Mountains; (2) that Texas give Oklahoma an opportunity to review and
comment on PSD determinations regarding “best available control technology” for proposed
projects likely to affect visibility at Wichita Mountains; and (3) that Texas extend evaluations of
visibility impacts from within 100 kilometers of Wichita Mountains to within 300 kilometers of
Wichita Mountains. Id. at 74,866. As EPA’s proposed rule explains, Texas agreed to
Oklahoma’s first two requests and committed to working with the Federal Land Managers
(“FLMs”) and with Oklahoma to develop a protocol to determine when a proposed PSD source
should conduct a Class I area review. Id.

UARG noted that the EPA goes on to describe Oklahoma’s consideration of the reasonable
progress factors and its assessment of the reasonableness of the URP during the first planning
period. 1d. at 74,868- 69. EPA states:

After considering the URP, the results of the CENRAP modeling and the four reasonable
progress factors ... [Oklahoma] determined that meeting the URP goal for 2018 was not
reasonable. It then adopted the 2018 projected visibility conditions from the CENRAP
photochemical modeling as the RPGs for the 20% best days and 20% worst days for the
Wichita Mountains. Id. at 74,869.

UARG Stated that as a result of the regional consultations and Oklahoma’s consideration of the
URP and the reasonable progress factors, Oklahoma developed RPGs for Wichita Mountains that
comply with the regional haze rule requirements that RPGs “provide for an improvement in
visibility for the most impaired days over the period of the SIP and ensure no degradation in
visibility for the least impaired days over the same period.” Id. at 74,865.

UARG stated that, nevertheless, EPA proposes to disapprove the Oklahoma RPGs due to a
purported “incomplete consultation” with Texas “that resulted in inadequate reasonable progress
towards the national visibility goal.” ld. The source, nature, meaning, and parameters of EPA’s
putative “completeness” criterion are utterly unclear and undefined. Ultimately, however, the
supposed shortcoming in Oklahoma’s consultation efforts, according to EPA, is that “the
technical analysis developed by Texas did not provide the information necessary to identify
reasonable reductions from its sources, and inform consultations in order to develop coordinated
management strategies with Oklahoma.” 1d. at 74,871. Apparently, EPA’s theory is that if
Texas had provided more analysis, or if Oklahoma had demanded it, Oklahoma would have
realized that Texas was not offering emission reductions consistent with reasonable progress
requirements and that Oklahoma would have asked EPA to press Texas for additional emission
reductions.

According to UARG, this EPA rationale for proposing to disapprove the Oklahoma consultation
component of its regional haze SIP and, as a result, its RPGs is fatally flawed for at least two
reasons. First, there was no shortcoming in the technical analyses Texas provided to Oklahoma.
As noted above, the information Texas provided not only satisfied the regional haze rule’s
requirements, it exceeded them. Indeed, elsewhere in the proposed rule EPA States that, in its
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view, information in the record “showed that cost-effective controls on Texas sources were likely
available” and that information in the record documented the impact of Texas sources on Wichita
Mountains. Id. Given those acknowledgements by EPA, EPA cannot logically maintain that
Oklahoma lacked the information from Texas that was necessary to apprise Oklahoma that Texas
might be able to contribute additional emission reductions. Second, EPA is not empowered to
intervene in the interstate consultation component of the regional planning process that the CAA
directs. States and RPOs conduct the technical analyses needed to inform decision-making, and
then States must decide for themselves whether they believe the consultation process has been
successful or whether, instead, to seek EPA resolution of interstate disagreement.

UARG Stated that Oklahoma had all of the information it required, consistent with the regional
haze rule, to make appropriate RPG determinations through the interstate consultation process.
EPA, accordingly, has no basis for finding that Oklahoma’s interstate consultation with Texas
was incomplete or that its RPGs for Wichita Mountains fail to represent reasonable progress.

Response: See our previous responses to Luminant and others in this section. We have
addressed the comments on the Texas technical analysis elsewhere.

Comment: EPA arbitrarily imposed new, more onerous State consultation requirements in
its Proposal than it has applied to other SIP reviews [Xcel Energy (0064) p. 22-24]

Xcel Energy noted, as part of a State's development of RPGs, a State "must consult with those
States which may reasonably be anticipated to cause or contribute to visibility impairment in the
mandatory Class I Federal area." 40 C.F.R. § 51.308(d)(1)(iv); see also 40 C.F.R. §§
51.308(d)(3)(1)-(ii1) (outlining consultation requirements for the long-term strategy). As EPA
notes, all that is required for interstate consultation is that States work together and "take a hard
look at what measures are necessary" to meet RPGs. 79 Fed. Reg. at 74,867.

Xcel Energy stated that it is undeniable that Texas and Oklahoma took the requisite "hard look"
required as part of interstate consultation on regional haze. Most importantly, both States were
active participants in the CENRAP regional planning process. Because CENRAP modeling
showed Texas and Oklahoma sources affecting each State's Class I areas, Texas and Oklahoma
commenced a separate interstate consultation process. Indeed, Texas and Oklahoma provided
substantial documentation of the numerous meetings, phone calls, and correspondence
exchanged on the impacts of each State's sources on Class I areas. See 79 Fed. Reg. at 74,865-
67 (reviewing substantial consultation efforts); Texas SIP, at App. 4- 2. Based on a request
from Oklahoma as part of this consultation process, Texas even specifically agreed to allow
Oklahoma an opportunity to comment on Texas' evaluation of Best Available Control
Technology for new and modified sources. See 79 Fed. Reg. at 74,866.

Nonetheless, Xcel Energy noted that the Proposal disapproves of Oklahoma's and Texas'
interstate consultation, and concludes that "Oklahoma did not have adequate information to
reasonably establish its RPG for the Wichita Mountains, and, as explained below, should have
requested that the TCEQ further investigate these sources." 1d. at 74,867, see also id. at 74,857
(disapproving of Texas' consultation under long-term strategy requirements). The Proposal
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never details what information Oklahoma lacked in establishing its RPGs, nor did EPA provide
an adequate explanation of how additional information would have changed Oklahoma's ultimate
determination that additional controls on Texas sources would not move the Wichita Mountains
perceptibly closer to its regional haze goals.

Xcel Energy Stated that the EPA is requiring significantly more from Oklahoma and Texas with
respect to the consultation process than it has previously required via rule, guidance and other
SIP approvals. 8 In adopting its regional haze regulatory guidelines, EPA noted that, if States
determine that no further controls are needed in a particular planning period, States must merely
document "any consultations with other States in support of their conclusions." RHR, 64 Fed.
Reg. at 35,721-22. Texas and Oklahoma did this. See Texas SIP, at App. 4-2.

Xcel Energy stated that the EPA suggests that Texas and Oklahoma are simply relying on their
participation in CENRAP to meet their consultation requirements. See 79 Fed. Reg. at 74,856
(noting that "[p]articipation in a regional planning organization does not automatically satisfy a
State's obligation to" consult). This is inconsistent with the substantial record of consultation
between the States. Id at 74,865-67. Even EPA acknowledges that Texas went above and
beyond the regional planning process that EPA deems sufficient for interstate consultation in the
long-term strategy context. Id at 74,857 ("In fact, the TCEQ went beyond the CENRAP analysis
by contemplating additional controls, applying a lower Cost-effective ness threshold and
estimating the visibility benefit from the identified control set."). This was more than what is
required in EPA regulations on consultation. 40 C.F.R. § 51.308(d)(iii) (noting that "The State
may meet this requirement by relying on technical analyses developed by the regional planning
organization and approved by all State participants.").

Xcel Energy noted that the EPA also appears to be arbitrarily taking a harder line in reviewing
Texas' and Oklahoma's consultation efforts than it has taken with other States. In other recent
regional haze SIP actions, EPA concluded that interstate consultation requirements were met,
even though there was substantially less consultation than the discussions between Oklahoma
and Texas:

e In Michigan, EPA found adequate consultation even when Michigan did not offer
additional controls for a Class I area not meeting its glide path until 2209. See
Proposed Michigan SIP Approval, 77 Fed. Reg. at 46,917 ("By coordinating with the
MRPO and other RPOs, Michigan has worked to ensure that it achieves its fair share
of overall emission reductions").

e In Arkansas, EPA concluded that Arkansas met consultation requirements based on
three calls with States and concurrence in the conclusion that controls in other States
are not necessary. Proposed Arkansas SIP Approval/Disapproval, 76 Fed. Reg.
64,186, 64,196 (Oct. 17,2011).

e In Kentucky, EPA found that Kentucky adequately addressed the consultation
requirements by determining that sources were meeting more stringent requirements
than regional MANE-VU recommendations. Kentucky SIP Approval, 76 Fed. Reg.
at 78,213.
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Xcel Energy argued that the EPA cannot make inconsistent conclusions on the adequacy of the
consultation process between Oklahoma and Texas as compared to other States without any
reference to its rules, guidance and prior SIP approvals.

Response: Please see our responses to the consistency sections of this document for our
responses to allegations that we have been inconsistent in our treatment of Texas in comparison
to our other actions.

Comment: Texas and Oklahoma consulted as required on the reasonable progress goals for
the Wichita Mountains. [NRG (0078) p. 9]

NRG Stated that Texas and Oklahoma met the consultation requirements of EPA's rules. EPA's
preamble documents the communications between the States' agencies, concluding with a
succinct description of facts indicating that the States agreed on the key point of the reasonable
progress goal for the Wichita Mountains:

The TCEQ concluded by requesting ODEQ's concurrence on that assessment, and, "that
your State is not depending on any additional reductions from Texas sources in order to
meet your reasonable progress goal(s)."

On May 12, 2008, the ODEQ responded to that letter and concurred with the
"information in that letter.” (79 Fed. Reg. at 74,855)

NRG stated that this record makes it clear that Texas and Oklahoma consulted. EPA's regional
haze regulations require States to consult with each other, as they did, but do not require the
States to consult with EPA:

In developing each reasonable progress goal, the State must consult with those States
which may reasonably be anticipated to cause or contribute to visibility impairment in the
mandatory Class I Federal area. In any situation in which the State cannot agree with
another such State or group of States that a goal provides for reasonable progress, the
State must describe in its submittal the actions taken to resolve the disagreement. In
reviewing the State's implementation plan submittal, the Administrator will take this
information into account in determining whether the State's goal for visibility
improvement provides for reasonable progress towards natural visibility conditions. (40
C.F.R. §51.308(d)(1)(iv))

By dismissing the States' consultation, NRG stated that the EPA's proposed disapproval of the
Wichita Mountains reasonable progress goal is inconsistent with the process described by EPA's
own regulations. EPA must accept the reasonable progress goals identified by Texas and
Oklahoma for the Wichita Mountains.

Response: Please see our previous responses to Luminant and others in this consultation
section.
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Comment: Texas has met all consultation requirements found in the regional haze long-
term strategy regulations. [GCLC (0063) p. 9]

GCLC noted that the EPA believes that Texas "did not adequately address the requirement in
Section 51.308(d)(3)(i) to 'consult with the other State(s) in order to develop coordinated
emission management strategies."® This is largely based on EPA's belief that "the technical
analysis developed by Texas to evaluate controls for Texas sources did not provide the
information necessary to identify reasonable reductions from its sources, and inform
consultations in order to develop coordinated management strategies with Oklahoma.” 3° This is
simply not true and directly conflicts with the numerous meetings, interactions, and affirmative
approvals, between Texas and Oklahoma administrative agencies.

GCLC Stated that Texas has fully complied with the consultation requirements outlined in the
LTS regulations*’ with regard to the Central Regional Air Planning Association ("CENRAP")
States, including Oklahoma. Texas and Oklahoma engaged in lengthy and detailed consultation
in the development of their regional haze SIPs. GCLC listed examples of consultation from
2007 to 2008 (see comment 0063 for details).

[GCLC (0063) p. 11] GCLC asserted that EPA has already recognized the extensive
information that was in Oklahoma's possession as it was developing its SIP. In an attempt to
disagree with the reasonable decisions made by Oklahoma in developing its SIP, EPA Stated
"[a]t the time that Oklahoma was developing its SIP, it had ... abundant information showing the
impact of Texas sources on visibility at the Wichita Mountains.” > While this impact did not
warrant additional controls, as reasonably determined by both Texas and Oklahoma
cooperatively, EPA's Statement clearly illustrates that Oklahoma was in possession of "abundant
information.” Further, EPA has admitted that "Oklahoma did not specifically request any
additional reductions from Texas sources.” >3

GCLC noted that Oklahoma had all necessary information to develop an appropriate regional
haze SIP, and in its reasonable discretion, chose not to request additional controls in Texas
beyond those required by existing programs. While EPA may disagree with that choice - though
GCLC believes that Oklahoma's choice was valid - it is not a valid legal basis to disapprove
Texas' long-term strategy, because the evidence is clear that there was extensive consultation
between Oklahoma and Texas. Texas met and exceeded all consultation requirements and all
regulatory requirements, and Texas' SIP includes all measures "to achieve its apportionment of
emission reduction obligations agreed upon through [the regional planning] process.” 34

Footnotes:

3 TX TSD at 49.

¥ 1d.

4 40 CFR § 51.308(d)(93)(ii).

52 Proposed FIP, 79 Fed. Reg. 74867.

3 1d. at 74856

5 40 CFR § 51.308(d)(3)(ii). (emphasis added).

Response: Please see our previous responses to Luminant and others in this section.
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Comment: Legal and Factual Background [UARG (0065) p. 2-5] Finally, States whose
emissions may cause visibility impairment in another State’s Class I area and States with Class I
areas that may experience visibility impairment caused by emissions from other States may be
subject to an interstate-consultation requirement. Id. § 51.308(d)(1)(iv). The purpose of that
requirement is to provide a forum for States to decide collaboratively on reasonable emission
reductions and appropriate apportionment of responsibility for reducing emissions during each
planning period of the regional haze program.

Response: Please see our previous responses to Luminant and others in this section.

Comment: Earthjustice et al., provided background on developing a long-term strategy.
[Earthjustice (0067) p.7]

Earthjustice et al., stated that a regional haze implementation plan must, among other things,
include emission limits, schedules of compliance, and “all measures necessary” to make
reasonable progress towards achieving natural visibility conditions. 40 C.F.R. §
51.308(d)(3)(ii). In developing a long-term strategy, a State must look beyond major stationary
sources to area, mobile, and minor sources, id. § 51.308(d)(3)(iv), as well as a number of other
sources of impairment such as construction, agricultural, and forestry practices. 1d. §
51.308(d)(3)(v). The long-term strategy must be sufficient to achieve reasonable progress for
both the Class I areas within a State’s borders as well as the out-of-State areas affected by the
State’s emissions. Id. § 51.308(d)(3). To ensure that each State does its part to address regional
haze, a State that contributes to impairment at another State’s Class I area must consult with the
State home to the Class I area. 1d. § 51.308(d)(3)(i).

According to Earthjustice et al., Consultation proceeds based in part on analyses of how much
impairment at a given Class I area is due to emissions from each State. Each State then must
document the technical basis by which it determines its share of the emissions reductions
necessary to make reasonable progress at a Class I area. 1d. § 51.308(d)(3)(iii). After fulfilling
the procedural requirements for consultation, a State must ensure that its haze plan satisfies the
primary substantive requirement for a long-term strategy: to include the enforceable measures
necessary to meet the reasonable progress goals for each Class I area affected by the State’s
emissions. Id. § 51.308(d)(3).

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis.

Comment: Luminant provided background information on establishing a long-term
strategy. [Luminant (0061) p. 9]

Luminant explained that in addition to the RPGs, a State must also develop a long-term strategy

that addresses visibility impairment for both in-State Class I areas and out-of-State Class I areas
“which may be affected by emissions from the State.”>” The long-term strategy must “include
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enforceable emissions limitations, compliance schedules, and other measures as necessary to

achieve the reasonable progress goals established by States having mandatory Class I Federal
258

areas.

Luminant noted that in order to develop its long-term strategy, the State must “consult with the
other State(s) in order to develop coordinated emission management strategies.” And “the State
must demonstrate that it has included in its implementation plan all measures necessary to obtain
its share of the emission reductions needed to meet the progress goal for the area.”®® In
developing the long-term strategy, the State must evaluate seven specific factors that are distinct
from the four statutory factors for reasonable progress assessments. Among these factors are
“[e]missions limitations and schedules for compliance to achieve the reasonable progress goal,”
mitigation of construction activities, source retirement and replacement, smoke management
techniques, and net changes in visibility projected from changes in point, area, and mobile
sources.®! Thus, the long-term strategy broadly encompasses multiple source types and actions
by the State and is not intended to be a source-specific analysis.

According to Luminant, of particular relevance to EPA’s proposal here, EPA’s regulations
specifically provide that, to meet the long-term strategy requirement, “[i]f the State has
participated in a regional planning process, the State must ensure it has included all measures
needed to achieve its apportionment of emission reduction obligations agreed upon through that
process.”®? As discussed elsewhere, Texas met this requirement by participating in a regional
planning organization and including in its long-term strategy all emission reductions agreed upon
through that process.

Footnotes:

ST1d. § 51.308(d)(3)

58 1d. (emphasis added).

9 1d. § 51.308(d)(3)(i).

60 1d. § 51.308(d)(3)(ii).

61 1d. § 51.308(d)(3)(v).

02 1d. § 51.308(d)(3)(ii) (emphasis added).

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis.

Comment: Luminant provided background information on Texas’ approach to
establishing the State's long-term strategy. [Luminant (0061) p. 23]

Luminant noted that Texas developed its long-term strategy to address regional haze visibility
impairment at each Class I area within the State and at each Class I area outside the State that
may be affected by emissions from Texas sources. Consistent with EPA’s regulations, Texas
used CENRAP’s PSAT modeling to determine the “apportioned impact of different areas and
pollutants to visibility impairment” for in-State Class I areas (Big Bend and Guadalupe
Mountains) and out-of-State Class I areas impacted by emissions from Texas.'”’

Luminant Stated that for the in-State areas (Guadalupe Mountains and Big Bend), the PSAT
modeling showed that Kansas, Louisiana, New Mexico, and Oklahoma “contribut[e] to visibility
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impairment” at these Class I areas.!”® Texas’ long-term strategy relies on reductions that these
States projected from their sources.!” Texas concluded that “[bJased on their plans and
commitments elicited through the consultation process, the commission has determined that the
emissions reductions these States are projecting are reasonable for contributing to progress in
reducing their contributions to visibility impairment at the two Class I areas in Texas.” !

In regard to Class I areas outside Texas affected by emissions from Texas sources, Luminant
noted that Texas and the surrounding States engaged in the required consultation through
CENRAP. Texas evaluated its emissions based on the CENRAP PSAT modeling and
specifically consulted with Arkansas, Missouri, Oklahoma, New Mexico, Louisiana, and
Colorado to determine “whether emission reductions projected in Texas by 2018 are sufficient to
meet Texas’ apportionment of the impact reduction needed to meet the reasonable progress goal
for each Class I area in each State.”!8! Based on the consultation process “none of these States ...
asked Texas for further emission reductions to help the State meet its reasonable progress goals
for its Class I area(s).”!®?

As to the Wichita Mountains, Luminant noted that the consultation process between Oklahoma
and Texas specifically acknowledged certain impacts on the Wichita Mountains. Relying on
CENRAP modeling, Oklahoma’s reasonable progress goal for the Wichita Mountains “reflects
visibility improvement resulting from emissions reduction programs associated with the Federal
CAA and Oklahoma CAA, including long-term strategies of Oklahoma, Texas, and other States
and presumptive emissions reductions from the Oklahoma BART rule.”'®?

To set its RPG, Luminant noted that Oklahoma relied on the Alpine modeling that was
commissioned by CENRAP. This modeling demonstrated that “[e]ven if all CENRAP member
States compelled sources to install and use controls as effectively as this scenario envisions, then
the Wichita Mountains still would fall significantly short of meeting the uniform rate of progress
glide path for the worst quintile days in 2018.”!% Oklahoma thus conducted the statutory four-
factor analysis to determine the reasonable progress goal for Wichita Mountains.'®> Oklahoma
established the reasonable progress goal for the Wichita Mountains based on projected visibility
of 21.47 deciviews in 2018 for the worst 20 percent days.'®® Using this goal, Oklahoma
estimated that “natural conditions will be met circa 2102.”!%’

Footnotes:

1771d. at 11-1.

178 1d. at 11-7.

179-182 14

183 ODEQ, Regional Haze Implementation Plan Revision 104 (Feb. 2, 2010) (“2010 Oklahoma SIP Narrative”).
1841d. at 109.

1851d. at 111-12, 114.

186 4.

137 1d. at 104.

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis.
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Comment: Luminant provided a summary of EPA’s proposed disapproval of Texas’ long-
term strategy. [Luminant (0061) p. 47]

Luminant noted that the EPA proposes to disapprove Texas’ long-term strategy in three
respects.>* First, EPA proposes “to find that Texas’ long-term strategy does not include all
measures necessary to obtain the State’s share of emission reductions needed to make reasonable
progress in the Wichita Mountains Class I area in Oklahoma,” despite the fact that Texas
included all emission reductions that were agreed to in the CENRAP process and Texas /
Oklahoma consultations.**® EPA bases this conclusion on its finding that, although Texas and
Oklahoma engaged in extensive consultations through CENRAP, Oklahoma ““did not specifically
request any additional reductions from Texas sources,” and Texas “did not adequately” consult
with Oklahoma.?*” EPA further “do[es] not agree . . . with the ODEQ’s approach to consultation
to address impacts from emissions from Texas.”**® Specifically, even though Oklahoma had
“abundant information” about impacts from Texas sources at Wichita Mountains and “evidence
[on] Cost-effective controls on these sources,” EPA believes that Oklahoma should have
requested that Texas “further investigate controls at these sources.”**° For these reasons, EPA
concluded that Texas has failed to meet the consultation requirement in 40 C.F.R. §
51.308(d)(3)(i) and (ii).>*°

Second, EPA proposes “to find that the technical basis on which Texas relied to determine its
apportionment of emission reduction obligations necessary for achieving reasonable progress in
Wichita Mountains was inadequate” and thus Texas’ long-term strategy does not meet the
requirements of 40 C.F.R. § 51.308(d)(3)(iii).>*! EPA bases this conclusion on its finding that,
although Texas’ long-term strategy “rel[ied] on technical analyses developed by CENRAP and
approved by all State participants” and further “performed an additional analysis building upon
the work of the regional planning organization in order to evaluate additional controls,” Texas
should have independently “consider[ed] the four-factor used in determining reasonable progress
[in 51.308(d)(1)(1)(A)] in the developing the technical basis for . . . downwind [i.e., out-of-State]
Class I areas,” including Wichita Mountains.>*? In other words, EPA contends that Texas should
have developed its own reasonable progress goal for Wichita Mountains located in Oklahoma.

Third, EPA proposes “to find that Texas did not adequately consider the emissions limitations
and schedules for compliance needed to achieve reasonable progress in Big Bend, Guadalupe
Mountains, or Wichita Mountains,”** and thus Texas’ submission does not meet 40 C.F.R. §
51.308(d)(3)(v)(C) in EPA’s view. As to Big Bend and Guadalupe, EPA’s finding of
inadequacy relies on EPA’s finding that Texas 'RPGs are inadequate.*** As to Wichita
Mountains, EPA “believe[s] the record supports a finding that [Texas’s] analysis is inadequate as
it does not provide the information necessary to determine the reasonableness of controls at those
sources in Texas that significantly impact visibility at the Wichita Mountains.” 3%

Footnotes:

351d. at 74,822.

336 14.

371d. at 74,856.

38 1d. at 74,867.

339 Id

3401d. at 74,856; see TX SIP TSD at 48—49.
3179 Fed. Reg. at 74,822.
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342 1d. at 74,857, 74,861; see TX SIP TSD at 65.
3379 Fed. Reg. at 74,822.

344 TX SIP TSD at 71.

345 Id.

Response: We acknowledge the background information provided by the commenter. We take
no position with respect to the commenter's synopsis.

6. Source Category and Individual Source Modeling
Comment: EPA is applying an unlawful standard to Texas. [Luminant (0061) p. 1]

Luminant Stated that the EPA proposes to disapprove Texas’ regional haze SIP and impose a FIP
for the sole reason that, in EPA’s view, Texas was required to conduct a source-specific analysis
of certain facilities to meet the reasonable progress requirement.? But, as the Tenth Circuit has
recently held: “Neither the Clean Air Act nor the Regional Haze Rule requires source-specific
analysis in the determination of reasonable progress.” And EPA’s own regional haze guidance
provides that “[r]easonable progress is not required to be demonstrated on a source-by-source
basis.”* EPA’s proposal thus relies on the wrong legal standard and is contrary to law.

Footnotes:

279 Fed. Reg. 74,818, 74,839 (Dec. 16, 2014) (explaining that EPA is proposing to disapprove Texas’ SIP
“[blecause individual sources were not considered by the TCEQ”).

3 See WildEarth Guardians v. EPA, 770 F.3d 919, 944 (10th Cir. 2014).

4 EPA, Additional Regional Haze Questions 9 (Sept. 27, 2006), available at http://tinyurl.com/EPARHquestions.

Response: This comment does not accurately describe the proposed basis for disapproval of
Texas’ reasonable progress analysis and mischaracterizes what Texas had in fact submitted for
EPA review. We reviewed that analysis under the requirements of 40 CFR 51.308(d)(1)(1)(A)
mindful also that conducting a proper analysis is critical to meeting requirements in Section
51.308(d)(3). Our disapproval hinges on deficiencies in the provided analysis, but these
deficiencies did not specifically or necessarily come about from the SIP not providing source-
specific analyses or not demonstrating re