UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
GREEN BAY DIVISION

APPLETON COATED LLC,
Paintiff,

GINA McCARTHY, in her official capacity
as Administrator of the UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY,

Defendant.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiff Appleton Coated LLC (“Plaintiff”), through its attorneys, complains as follows:

INTRODUCTION

1 Thisisacivil action for declaratory and injunctive relief, with costs and fees,
under the Clean Air Act (“the Act” or “CAA”), 42 U.S.C. 88 7401, et seq.

2. Plaintiff seeks an order requiring the Defendant Gina McCarthy, the
Administrator of the U.S. Environmental Protection Agency (“Administrator”), to perform her
nondiscretionary duty to grant or deny Plaintiff’s petition to object to the proposed Clean Air Act
Title V Operating Permit Renewal, Permit No. 445031290-P10 (“ Permit”), for Plaintiff’ s facility
located in Combined Locks, Wisconsin (“Facility”). Plaintiff’s petition was timely submitted to
the Administrator pursuant to CAA § 505(b)(2), 42 U.S.C. 8§ 7661d(b)(2) on November 19, 2013.

PARTIES
3. Plaintiff isalimited liability company with headquartersin Combined Locks,

Wisconsin and is the holder of the Permit.
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4, Asthe holder of the Permit, Plaintiff is directly harmed by the Administrator’s
delay in responding to Plaintiff’ s petition to object to the proposed Permit.

5. The Administrator’ s failure to respond to Plaintiff’ s petition compromises
Plaintiff’s procedural rights under the CAA, since Plaintiff has the right to petition for judicial
review of the Administrator’s final decision on Plaintiff’s petition once issued.

6. The Defendant, Gina McCarthy, is acting in her official capacity asthe
Administrator of the U.S. Environmental Protection Agency (“U.S. EPA”). The Administrator
is responsible for directing the activities of the U.S. EPA and implementing the requirements of
the CAA. Specificaly, the Administrator is statutorily required to respond to petitions, such as
the one Plaintiff filed, under CAA 8§ 505(b)(2), 42 U.S.C. § 7661d(b)(2).

RISDICTION AND VENUE

7. This Court has subject matter jurisdiction over the claims set forth in this
complaint pursuant to 42 U.S.C. § 7604(a), 28 U.S.C. § 1331, and 28 U.S.C. § 2201. Therelief
requested by the Plaintiff is authorized by statutein 28 U.S.C. 88 2201 and 2202, and 42 U.S.C.
§ 7604.

8. Venueis proper in the Eastern District of Wisconsin pursuant to 28 U.S.C.

8 1391(e)(2) because a substantial part of the events giving rise to the claim occurred in this
District, and alternately pursuant to 28 U.S.C. § 1391(e)(3) because Plaintiff residesin this

District and no real property isinvolved in this action.
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NOTICE

9. Plaintiff gave notice pursuant to, and in compliance with, the requirementsin
CAA 8304(b)(2), 42 U.S.C. § 7604(b)(2), and 40 C.F.R. Part 54 by letter sent via certified mail
postmarked on December 30, 2015 (“Notice Letter”) addressed to the Administrator.

10. More than 60 days have passed since Plaintiff provided its Notice L etter to the

Administrator.

EACTS

11.  Onor about February 19, 2010 and April 13, 2012, WDNR released a draft
operating permit for the Facility to the public for review and comment.

12.  Plaintiff submitted to WDNR timely public comments regarding the terms and
conditions of the proposed Permit for the Facility.

13.  Onor about August 6, 2013, WDNR transmitted to the Administrator a copy of
the proposed Permit for the Facility pursuant to 42 U.S.C. § 7661d(a)(1), thereby triggering the
Administrator’ s 45-day review period under 42 U.S.C. 8 7661d(b)(1).

14.  The Administrator did not object to the proposed Permit for the Facility within
her 45-day review period under 42 U.S.C. § 7661d(b)(1).

15.  On September 20, 2013, WDNR issued the final Title V operating permit renewal
(Permit No. 436034390-P10) for the Facility.

16.  Onor about November 19, 2013, within the 60-day petition period provided by 42
U.S.C. § 7661d(b)(2) and 40 CFR § 70.8(d), Plaintiff petitioned the Administrator seeking the
U.S. EPA’s objection to the Permit for the Facility.

17.  Plaintiff provided a copy of its petition to the permitting authority (WDNR) as

required by CAA § 505(b)(2), 42 U.S.C. § 7661d(b)(2).
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18.  Pursuant to CAA 8 505(b)(2), 42 U.S.C. § 7661d(b)(2), Administrator McCarthy
had 60 days from November 19, 2013, to grant or deny Plaintiff’s petition.

CAUSE OF ACTION:
FAILURE TO PERFORM A NONDISCRETIONARY ACT OR DUTY

19.  Plaintiff incorporates and re-alleges paragraphs 1-18 above in their entirety and
further aleges asfollows:

20.  Pursuant to CAA §505(b)(2), 42 U.S.C. § 7661d(b)(2), “If the Administrator
does not object in writing to the issuance of a permit...any person may petition the Administrator
to [object]... The Administrator shall grant or deny such petition within 60 days after the petition
isfiled.” (emphasis added).

21.  The60-day period for the Administrator to either grant or deny Plaintiff’s petition
expired on or about January 18, 2014.

22.  The Administrator’s duty to grant or deny Plaintiff’s petition within 60 daysis not
discretionary.

23.  Asof the date of this Complaint, the Administrator has neither granted nor denied
Paintiff’'s petition at issue. Thus, the Administrator’s failure to perform her non-discretionary
duty to grant or deny Plaintiff’s petition is ongoing and will continue until enjoined and
restrained by the Court.

24.  The CAA provides Plaintiff with a cause of action to compel the Administrator’s
non-discretionary duty to grant or deny Plaintiff’stimely petition in CAA § 304(a), 42 U.S.C.

§ 7604(8)(2).
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully prays for this Court to:

A. Declare that the Administrator has a non-discretionary duty to grant or deny
Plaintiff’ stimely petition to object to the Title V Operating Permit Renewal for
the Facility;

B. Declare that the Administrator’ s failure to grant or deny Plaintiff’s petitionisa
violation of CAA 8 505(b), 42 U.S.C. § 7661d(b);

C. Order the Administrator to grant or deny Plaintiff’s petition by a date set by the
Court;

D. Award Plaintiff the costs of this action, with reasonable attorney fees, pursuant to
CAA 8 304(d), 42 U.S.C. § 7604(d);

E. Retain jurisdiction over this action to ensure compliance with the Court’ s Order;
and;

F. Grant such other relief asisjust and proper.

Dated this 7" day of March, 2016 MICHAEL BEST & FRIEDRICH LLP

By: /¢/ Jordan J. Hemaidan

Jordan J. Hemaidan, SBN 1026993
MICHAEL BEST & FRIEDRICH LLP
One South Pinckney Street

P.O. Box 1806

Madison, WI 53701-1806

Phone:  608.257.3501

Fax: 608.283.2275

Emall:  jjhemaidan@michaelbest.com

Attorneysfor Plaintiff Appleton Coated LLC
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AO 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Eastern District of Wisconsin

Appleton Coated LLC

Plaintiff

V. Civil Action No.

Gina McCarthy

N N N N N N N

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) Gina McCarthy, Administrator
United States Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  Jordan J. Hemaidan

Michael Best & Friedrich LLP
P.O. Box 1806
Madison, W1 53701-1806

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

JON W. SANFILIPPO
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 12/09) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

(3 | personally served the summons on the individual at (place)

on (date) ;or

(3 | left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,
on (date) , and mailed a copy to the individual’s last known address; or

(3 | served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) , or
3 | returned the summons unexecuted because Tor
(3 Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

Place an “X” in the appropriate box (required): D Green Bay Division

[IMilwaukee Division

I. (8) PLAINTIFFS
Appleton Coated LLC

(b) County of Residence of First Listed Plaintiff Outagamie
(EXCEPT IN U.S. PLAINTIFF CASES)

(C) Attorneys (Firm Name, Address, and Telephone Number)

Jordan J. Hemaidan

Michael Best & Friedrich LLP

P.O. Box 1806
Madison, Wl 53701-1806

Phone: 608-283-4431

DEFENDANTS
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County of Residence of First Listed Defendant

Gina McCarthy, in her official capacity as Administrator of the United
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(IN'U.S. PLAINTIFF CASES ONLY)
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[J1 U.S. Government
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[ 555 Prison Condition
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Income Security Act
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[1462 Naturalization Application

[J465 Other Immigration
Actions

[1870 Taxes (U.S. Plaintiff
or Defendant)

871 IRS—Third Party
26 USC 7609

[ 895 Freedom of Information
Act

[ 896 Arbitration
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Act/Review or Appeal of
Agency Decision

[J 950 Constitutionality of
State Statutes

V. ORIGIN (Place an “X”* in One Box Only)
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Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
V1. CAUSE OF 42 U.S.C. 7604
ACTION Brief description of cause:

Citizen suit under Clean Air Act to compel a mandatory duty of the U.S. EPA Administrator
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INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44
Authority For Civil Cover Sheet
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