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This document provides the U.S. Environmental Protection Agency’s (EPA’s) responses to
public comments on the “Federal Implementation Plan for True Minor Sources in Indian Country
in the Oil and Natural Gas Production and Natural Gas Processing Segments of the Oil and
Natural Gas Sector; Amendments to the Federal Minor New Source Review Program in Indian
Country to Address Requirements for True Minor Sources in the Oil and Natural Gas Sector.”
The EPA published a notice of proposed rulemaking in the Federal Register on September 18,
2015 (80 FR 56554).

The Federal Implementation Plan (FIP) is designed to streamline the permitting of true minor oil
and gas sources planning to locate or expand in Indian country.

During the public comment period, the EPA received 36 comment letters in response to the
September 18, 2015 proposal from industry representatives and associations, environmental
organizations, and municipalities. In addition, the EPA held three public hearings on the rules
throughout the country and received 3 additional comments on the draft proposal. The list of
commenters and affiliations appears after the Table of Contents. Throughout this document,
“Reviewing Authority,” “we,” “us” and “our” refer to the EPA.

This document provides the EPA’s responses to the public comments regarding these proposals.
The verbatim text of each comment extracted from the original comment letters is included in
this document, arranged by subject into groups. For each comment, we provide the name and
affiliation of the commenter and the document control number (DCN) assigned to the comment
letter. The verbatim comments appear as submitted except for certain formatting changes. We
have put all the footnotes the commenters have used into a consistent format and also inserted
brackets where needed to make the regulatory, Federal Register (FR) references clear such as
using "[80 FR 56558.]" instead of "80 Fed. Reg. at 56558." Also, when we originally excerpted
the comments into Microsoft Word from the EPA Docket PDF files, we corrected typos or
missing letters, etc. where text blocks did not copy over consistently.

Following each set of verbatim comments, a summary of each issue raised in the verbatim
comments is provided. The EPA’s responses to these comments are provided immediately
following each group of summarized comment excerpts. In some cases, a commenter
incorporated by reference the comments of another company or organization. Rather than repeat
these comment excerpts for each commenter, the EPA has listed the comment excerpt only once
under the name of the person, company or organization that submitted the comment and included
a list of commenters who indicated their support for that comment in a footnote. Copies of all



comment letters submitted are available at http://www.regulations.gov by searching Docket Id.
No. EPA-HQ-OAR-2014-0606.
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1.0  Comments Related to the Proposed Amendments to the Federal Indian Country
Minor NSR Rule

1.1  Comments Related to Preconstruction Permit Requirements

QEP Resources, Inc. (0038): The inherently unpredictable nature of oil and natural gas
production makes the preconstruction requirement proposed by EPA a burdensome requirement
that will be of limited use to EPA and confusing to the public.

First, it is important to note that operators are unable to accurately determine their PTE prior to
construction. A number of variables, some known and some unknown, will dictate how a well
comes online and the level of emissions associated with production. For example, operators are
constantly evaluating completion activities with an eye toward innovation. Within even a short
amount of time, an operator may develop a more efficient completion process that may increase
initial production and thereby potentially increase emissions. However, efficiencies may not be
discovered until after the new process is attempted (i.e. post-construction). Accordingly, pre-
construction registrations are essentially educated guesses.

Pre-construction emission estimates are of limited use to EPA. Such estimates are not accurate
enough to be used in emission inventories and certainly cannot be relied on for the purposes of



air quality modeling. Moreover, inaccurate information and confusion created by a pre-
construction registration will only be compounded when this information is made public. Third
parties may assume pre-construction PTE estimates represent actual emissions data. In turn,
overstated evaluations of oil and natural gas development's impact on airsheds will result.

In order to provide EPA and others with more accurate actual data, the pre-construction
registration will need to be amended after construction once actual emissions have been
determined. This revision will require duplicative work by operators and EPA will be tasked
with processing and reviewing duplicative submittals.

As a solution to this problem, instead of preconstruction registration, we urge EPA to allow
operators to register under the FIP by providing actual emissions data (based on the first thirty
days of production) due within ninety days of the first date of production. A similar practice is
already allowed by EPA under the existing NSPS OOOQO rules. Several states also acknowledge
the value in post construction registration and/or permitting of oil and gas production facilities.

In Wyoming, oil and gas operators may commence operation and modification of a facility prior
to obtaining an Air Quality Permit under Wyoming Air Quality Standards and Regulations,
Chapter 6, Section 2, so long as the operator satisfies certain emission control requirements
outlined in Wyoming Department of Environmental Quality's Oil and Gas Production Facilities,
Chapter 6, Section 2 Permitting Guidance (last revised September 2013). In Colorado, emission
information related to new/modified oil and gas exploration and production operations (well site
and associated equipment) is not required to be submitted to Colorado's Air Pollution Control
Division until "after exploration and/or production drilling, workovers, completions and testing
are finished.” See Air Quality Control Commission Regulation No.3, Part A, Section I11.D.1.111.
Finally, the North Dakota Department of Health provides a similar, post-construction registration
process for operators in North Dakota. A completed oil and gas well registration form and gas
analysis must be submitted to the Department of Health within ninety days of the completion or
recompletion of a well. North Dakota Century Code Chapter 33, Section 15-20-02.

Allowing oil and gas operators to provide emission information within ninety days of the first
date of production under the FIP will conserve EPA resources and provide the Agency with more
accurate information.

Enerplus (0041): Currently the Tribal Minor Source Review requires operators to submit a
registration within 90 days of initial production (IP) but the proposed FIP requires sources to
register 30 days prior to construction. The unpredictable nature of oil and natural gas production
makes the preconstruction registration requirement overly onerous and the resulting data likely
inaccurate.

Enerplus respectfully requests the EPA consider changing the proposed FIP language to allow
for post-construction registration as opposed to the proposed pre-construction registration. A pre-
construction registration presents a challenge to operators mainly because it is difficult to predict,
within a reasonable degree of certainty, what oil and natural gas production will be from a well
until production has commenced. A number of factors such as technology improvements,
downhole failures, infill drilling, and reservoir characteristics, will influence the initial



productivity of a well and its associated emissions. Completions technologies are constantly
improving and increasing a wells initial production, which could potentially increase its
emissions. Conversely, a downhole failure during completions may result in a poorer well and
possibly lower its potential emissions. Additional uncertainty is created by drilling and
completing wells in different formations, at varying distances from one another, and in undefined
sweet spots. All of these unknowns lead operators to essentially make an educated guess at
production and emissions rates prior to construction.

Operators will likely be conservative and, overestimate a wells production and potential to emit
to ensure registration values are not exceeded upon start up. Emissions estimates from these
registrations could then be used to develop inaccurate emissions inventories and even more
concerning, skew modeling results for actual conditions and impacts. The unrealistically high
emissions estimates will misrepresent the effects of oil and gas to the public and other agencies.

In order to provide accurate information, operators will have to amend registrations post-
construction but the proposed FIP language limits a modification to physical changes and
increases in emissions. If the EPA chooses to stay with the provision requiring pre-construction
permitting, Enerplus respectfully requests the agency provide a mechanism for revising
emissions downward, post construction when no modification or physical change has occurred.

Although post-construction registration updates are a possible solution to the imprecise
preconstruction registration data, Enerplus prefers the EPA consider revising the proposed FIP to
require post-construction registration thereby limiting duplicative work for both operators and
the agency.

In addition, this will align permitting processes on Indian lands with post-construction permitting
allowed by states adjacent to those Indian lands. States have recognized the importance of post-
construction permitting, EPA has approved those permitting processes through state SIPs, and
this request for post-construction permitting would not disadvantage Tribal lands.

Western Energy Alliance (0045): Pre-Construction Registration is Unworkable - The inherently
unpredictable nature of oil and natural gas production makes the pre-construction requirement
proposed by EPA a burdensome requirement that will be of limited use to EPA and confusing to
the public.

First, it is important to note that operators are unable to accurately determine their PTE prior to
construction. A number of variables, some known and some unknown, will dictate how a well
comes online and the level of emissions associated with production. For example, operators are
constantly evaluating completion activities with an eye toward innovation. Within even a short
amount of time, an operator may develop a more efficient completion process that may increase
initial production and thereby potentially increase emissions. However, efficiencies may not be
discovered until after the new process is attempted (i.e. post-construction). Accordingly, pre-
construction registrations are essentially educated guesses.



Pre-construction emission estimates are of limited use to EPA. Such estimates are not accurate
enough to be used in emission inventories and certainly cannot be relied on for the purposes of
air quality modeling.

Finally, the inaccurate information and confusion created by a pre-construction registration will
only be compounded when this information is made publicly available on EPA’s website.
Alliance members have observed instances where third parties have analyzed overstated PTE
estimates, treating those numbers as actuals, which has led to overstated evaluations of oil and
natural gas development’s impact on airsheds.

In order to provide EPA and others with more accurate actual data, the pre-construction
registration will need to be amended after construction once actual emissions have been
determined. This revision will require duplicative work by operators, which is inefficient, costly,
and offers no environmental benefit. Furthermore, EPA will be tasked with processing and
reviewing duplicative submittals.

As a solution to this problem, instead of preconstruction registration, we urge EPA allow
operators to register under the FIP by providing actual emissions data (based on the first thirty
days of production) due within ninety days of the first date of production. A similar practice is
already allowed by EPA under the existing NSPS OOQO rules. Several states also acknowledge
the value in post-construction registration and/or permitting of oil and natural gas production
facilities.

In Wyoming, oil and natural gas operators may commence operation and modification of a
facility prior to obtaining an Air Quality Permit under Wyoming Air Quality Standards and
Regulations, Chapter 6, Section 2, so long as the operator satisfies certain emission control
requirements outlined in Wyoming Department of Environmental Quality’s Oil and Gas
Production Facilities, Chapter 6, Section 2 Permitting Guidance (last revised September 2013).

In Colorado, emission information related to new/modified oil and natural gas exploration and
production operations (well site and associated equipment) is not required to be submitted to
Colorado’s Air Pollution Control Division until “after exploration and/or production drilling,
workovers, completions and testing are finished.” See Air Quality Control Commission
Regulation No. 3, Part A, Section 11.D.1.111. In allowing the submission of emission data post-
construction, Colorado’s Air Quality Control Commission noted:

Oil and gas exploration activities are activities for which it is difficult for the owner or
operator to estimate what emission equipment will be required, and therefore what
emissions will occur, until the exploration activities are already underway, and near
completion. For this reason, the Air Pollution Control Division (Division) has extended a
temporary exemption from APEN and permit requirements for such activities. Before
commencing exploration activities, the source must notify the Colorado Oil and Gas
Conservation Commission (COGCC). In this way, the Division is aware of the activities
and will be able to address any concerns that are raised by the public.



Air Quality Control Commission Regulation No. 3, Part G, Statement of Basis, Section 1.K
(adopted June 22, 1993).

The North Dakota Department of Health provides a similar, post-construction registration
process for operators in North Dakota. A completed oil and natural gas well registration form
and gas analysis must be submitted to the Department of Health within ninety days of the
completion or recompletion of a well. North Dakota Century Code Chapter 33, Section 15-20-02.
The Department of Health recognizes that:

...emissions associated with the exploration and production of O&G resources cannot be
predicted with any degree of precision or accuracy until after it is determined the oil or
gas well will actually produce and site specific production data are collected and known.
Therefore, unlike other stationary sources for which projected emissions upon startup can
be estimated in advance for purposes of pre-construction air permitting, emissions from
O&G exploration and production facilities are only known post-construction and
completion.?

Allowing oil and natural gas operators to provide emission information within ninety days of the
first date of production under the FIP will conserve EPA resources and provide the agency with
more accurate information.

American Petroleum Institute (API) (0046):

Proposed Language
Minor sources complying with 8849.101 to 49.105 for oil and natural gas production, as
defined in §49.102, must submit a registration form 30 days prior to beginning
construction that contains the information in §49.160(c)(2). The form titled “Registration
for New True Minor Oil and Natural Gas Sources and Minor Modifications at Existing
Oil and Natural Gas Sources” is available at:
http://www.epa.gov/air/tribal/tribalnsr.html or from EPA Regional Offices. This form is
submitted instead of the application form required in 849.160(c)(1)(iii)
[849.160(c)(1)(iv)].

Issue

The current registration form requires that oil and gas operators quantify emissions and provide
production rates as part of the pre-construction registration process [849.160(c)(2)].

Upstream oil and gas activities have many unique permitting challenges due to the uncertainty of
what the well will actually produce, if anything (e.g., sometimes wells are dry holes). As
previously mentioned, the potential for drilling a well that does not produce any oil and/or gas
was acknowledged by EPA in the FBIR FIP. Therefore, it is not possible to quantify emissions
with any certainty prior to completing the well and obtaining site-specific production data. Many
states such as Wyoming, Colorado, North Dakota, and Texas have acknowledged the unique
challenges presented for permitting well production sites. These states have established guidance

! North Dakota Department of Health, Bakken Pool Qil and Gas Production Facilities Air Pollution Control
Permitting & Compliance Guidance (May 2, 2011).



and mechanisms which allow operators to drill, complete, and initially produce the well before
determining what type of permit will be required. These states understand that these activities
often must be implemented in order to obtain the information necessary to characterize air
emissions and pursue an appropriate air permit.

North Dakota

“It should be noted that emissions associated with the exploration and production of
O&G resources cannot be predicted with any degree of precision or accuracy until after
it is determined the oil or gas well will actually produce and site specific production data
are collected and known. Therefore, unlike other stationary sources for which projected
emissions upon startup can be estimated in advance for purposes of pre-construction air
permitting, emissions from O&G exploration and production facilities are only known
post-construction and completion. 2

Colorado

“Oil and gas exploration activities are activities for which it is difficult for the owner or
operator to estimate what emission equipment will be required, and therefore what
emissions will occur, until the exploration activities are already underway, and near
completion. For this reason, the Air Pollution Control Division (Division) has extended a
temporary exemption from APEN and permit requirements for such activities. Before
commencing exploration activities, the source must notify the Colorado Oil and Gas
Conservation Commission (COGCC). In this way, the Division is aware of the activities
and will be able to address any concerns that are raised by the public. Once an owner or
operator has determined that an oil or gas well will be produced, and has filed well
completion information, the owner or operator must file an APEN and a permit
application within 30 days of that completion filing. "

Wyoming

“At O&G facilities production rates and associated pollutant emissions are usually
unknown prior to start up. The AQD has tailored a permitting program allowing for the
start up or modification of O&G facilities prior to permitting provided specific emission
control requirements are met.

Texas

“What is the Start of Construction Date?

When determining the applicability of air authorizations under 8106.352 and the oil and
gas standard permit, it is important to consider the Start of Construction of the project or
registration. The start of construction is the date on which construction begins at a site
after the well has been drilled and tested. The post-well test construction (i.e. building
pads for engines, installing platforms for tanks, etc.) is when the start of construction

2 North Dakota Department of Health Bakken Pool Qil and Gas Production Facilities Air Pollution Control
Permitting & Compliance Guidance dated 5/2/2011 Page 5.

3 Reg. 3 Part G Statement of Basis Page 246.

4 Wyoming Air Quality Division C6 S2 O&G Production Facilities Permitting Guidance dated September 2013 Page
3 0f 76.

10



should be considered. For sites that are not well tested (such as midstream sites or
gathering stations), the start of construction is considered the date on which equipment is
brought onsite or physical modifications are made at a site in order to install

equipment. ”®

Under the proposed FIP, operators must obtain an air permit prior to constructing or modifying a
stationary source. As described above, well production sites have unique challenges in estimating
emissions before site-specific data can be obtained. Accordingly, the requirement to have
“permit-in-hand” effectively limits the usefulness of the proposed FIP as a streamlined
permitting approach because operators will not have definitive site-specific information to
accurately estimate emissions or production rates and be able to make the appropriate
representations in the registration application.

As a consequence, the proposed O&G FIP would not meet core streamlining objectives:

1. Minimize the time required to obtain authorization to construct and operate facilities;
and

2. Reduce the burden of application processing by the permitting agencies for similar
sources.

After starting up a well, operators would be forced to almost immediately file registration
modification packages to correct and/or supplement the information submitted with the pre-
construction registration. This iterative permitting approach would increase the backlog and
burden to EPA permitting departments and eliminate core benefits to a streamlined permitting
program. This approach would add confusion for the public and create uncertainty in whether the
FIP appropriately addresses the industry if a large volume of sites are continuously submitting
modifications.

Recommendation
Registration under the proposed FIP should consist of a two-part process:

Part 1 should allow the owner or operator to register the facility under the O&G FIP without
having to supply information that is not available before the well has been completed and
production data has been obtained. The “Registration for New Oil and Natural Gas Sources and
Minor Modifications at Existing Oil and Natural Gas Sources” form should be modified to
remove information not available prior to initial production such as material throughputs,
production data, and emission estimates. Part 1 of the submittal should focus on the owner and
operator information, well location description, production equipment anticipated to be installed,
and the anticipated first date of production. Part 1 registration should be submitted 30 days prior
to the anticipated first date of production and should satisfy all preconstruction requirements.

Part 2 of the process would require the owner or operator to supply information on emissions and
production rates as part of a notification process within 60 days after first date of production as
that date is reported as part of the mineral rights royalty notification processes under the

5> Texas Commission on Environmental Quality Commence Construction Guidance for O&G operations.
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Department of Interior. To facilitate this information, API proposes to create a new notification
form (see attachment A). API also proposed changes to the forms to remove actual emissions
data and to submit the projected allowable from the equipment, based on the initial production. If
EPA needs to quantify actual emissions, the information will only be accurate through an
emission inventory, versus utilizing data submitted with the permit application, due to the actual
emissions decreasing over time.

API recommends modifying 49 CFR 49.160(c)(1)(iii) as follows:

Minor sources complying with 8849.101 to 49.105 for oil and natural gas production, as defined
in 849.102, must submit Part 1 of the registration form 30 days prior to first date of production
beginning construction that contains the information in 849.160(c)(2). The form titled
“Registration for New True Minor Oil and Natural Gas Sources and Minor Modifications at
Existing Oil and Natural Gas Sources” is available at:
http://www.epa.gov/air/tribal/tribalnsr.html or from EPA Regional Offices. This form is
submitted instead of the application form required in 849.160(c)(1)(iii). Part 2 of the registration
form must be submitted 60 days after the first date of production. The combination of the Part 1
and Part 2 submittals will satisfy the requirements in §49.160(c)(2) [849.160(c)(1)(iv)].

The rule should make clear that, if a change in permitting approach is needed as a result of the
newly available information (e.g., a synthetic minor permit is needed for a well that previously
was anticipated to be a true minor source), time will be provided to obtain the needed permit and
that the affected source will not be considered in violation of the permitting program solely by
virtue of having to obtain a different permit due to the newly available information. Such an
approach is well within EPA’s authority under the law because, under these unique
circumstances, it would be impossible prior to construction to accurately characterize emissions
from the source. It would be unreasonable and unlawful to construe the CAA pre-construction
permitting programs to impose liability on an affected source in a situation where neither EPA
nor the source has adequate information to characterize the source until after well production
begins.

American Petroleum Institute (API) (0046): [On pages 28 through 40 of their written
comments, API submitted “Attachment A - API’s Recommended Registration Forms — Part 1
and Part 2”. This attachment contains API’s suggested changes for the form for General Facility
Information and Emission and Production Information.]

American Petroleum Institute (API) (0046): To address the unique challenges of permitting
upstream well production sites, APl recommends that the EPA provide a mechanism to allow
operators to drill, complete, and initially produce from gas and/or oil wells to obtain the
information necessary to accurately estimate emissions and apply for appropriate air permits.
API believes it is in the best interest of the operators, EPA, and the public to ensure emission
representations are accurate. In addition to creating confusion and burden, unsupported emission
estimates may incorrectly be used for modeling exercises and other impact analyses.

More importantly, the proposed approach would put many operators in an impossible
compliance situation because emissions information needed to accurately determine permitting
requirements would in many cases not be available until after the well is completed. In this
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situation, EPA has ample authority to devise a two-step permitting process where an initial
permit is obtained based on available information and then, as needed, that permit is revised or
amended once the properties of the well are actually known. Permitting in this manner can
reasonably be accommodated under the expansive scope of §110(a)(2)(C).

American Petroleum Institute (API) (0046): Additionally, it is more logical for production sites
to submit their registration 30 days prior to the first date of production and not 30 days prior to
construction. This is the most effective timeline as drilling or surface equipment installation can
occur well ahead of production. If registration was submitted 30 days prior to first date of
production, EPA can anticipate that the post-construction registration will be submitted in 90
days.

American Petroleum Institute (API) (0046): Finally, for oil and gas emissions sources the terms
“total allowable emissions” and “total actual emissions” do not accurately represent emissions.
Emissions from oil and gas production are dictated by the production of the well, which declines
over time. The production rates and the pressure of the well peaks after the well is drilled and
declines rapidly at the beginning and continues to decline over time as the reservoir is depleted
or drained. Unlike a plant that is designed for a maximum throughput, which is used to calculate
a “total allowable emission” rate, production facilities are limited by what the well produces,
which is a natural source that the operator does not have control over.

SLR International Corporation and Ultra Resources, Inc. (0051): The requirement to initiate
advance review in order to obtain approval of coverage prior to beginning construction
undermines the utility of the GP or PBR process and is unworkable for the oil and gas industry.
EPA should develop a streamlined approach that does not require a permittee to obtain
preconstruction approval 30 to 90 days prior to beginning construction. Colorado’s GP process
for example provides coverage under terms and conditions of the promulgated GP for qualifying
sources immediately upon submittal of a notice requesting coverage under the GP.

On August 1, 2012, EPA promulgated the Fort Berthold Indian Reservation (FBIR) FIP “to
establish enforceable control requirements for reducing VOC emissions from oil and natural gas
production activities on the FBIR in North Dakota.” . . . “[P]romulgating these Federal
regulations addresses an important initial step to fill a regulatory gap with regard to controlling
VOC emissions from oil and natural gas operations on the FBIR. 77 FR 48881. EPA noted

“[O]wners and operators of oil and natural gas operations producing from the Bakken
Pool on the FBIR are potentially subject to the Federal preconstruction permitting
requirements found in the Federal rules at 40 CFR 52.21 (Prevention of Significant
Deterioration of Air Quality), and 40 CFR 49.151 through 49.161 (Federal Tribal NSR
Rule). However, on the FBIR only NSPS OOOO and NESHAP HH provide legally and
practicably enforceable VOC control requirements outside of the Federal pre-
construction permitting requirements. Further, NSPS OOOO only applies to new and
modified facilities and only to the oil storage tanks being utilized in the Bakken Pool
operations. Thus, most owners and operators of oil and natural gas activities producing in
the Bakken Pool must obtain preconstruction permits before production can begin, or if
they are not obligated to obtain a permit face no control obligations whatsoever.”
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77 FR 48882.

Enerplus Resources (0058): Currently the Tribal Minor Source Review requires operators to
submit a registration within 90 days of initial production. The proposed rulemaking requires True
Minor Sources that elect to comply with the proposed FIP, to register their sources 30 days prior
to beginning construction.

Enerplus respectfully requests that EPA consider changing the proposed language to allow for
postconstruction registrations, as opposed to the proposed preconstruction registrations.
Preconstruction registrations present a number of challenges to operators because it is difficult to
predict oil and gas production and gas composition for an individual well or pad prior to startup.
Factors such as completions technology improvements, downhole failures, drilling into different
formations such as the Bakken or Three Forks in our case, infill drilling, and even continued
uncertainty in reservoir characteristics such as the extended sweet spots, can all influence the
well's productivity and the well's specific gas composition. This uncertainty leads operators to
essentially guess production and emissions rates if they are required to do a registration prior to
construction.

To be conservative we will likely overestimate our production and PTE to ensure registration
values aren't exceeded upon startup. This will result in registrations with emissions estimates
nowhere near actuals. The oil and gas industry has seen instances in the past where the PTE from
permits and registrations such as these were used to analyze oil and gas emissions in scientific
studies and, even more concerning, used for emissions modeling for actual conditions and
impacts. These unrealistically high emissions estimates will then misrepresent impacts of oil and
gas to the public and other agencies such as the Bureau of Land Management, Forest Service,
and the U.S. Fish and Wildlife Service.

A possible solution to this issue would be to allow operators to update their registration after
startup; but under the current proposed Indian Country Minor Source Review FIP, a modification
is limited to a physical change or to an increase in emissions. There are currently no provisions
to revise the FIP registration emissions downwards post- construction using actual emissions. If
the EPA chooses to stay with provisions requiring preconstruction permitting, Enerplus
respectfully requests the EPA provide operators the ability to adjust the FIP registrations
downward, postconstruction.

In addition to the complications with preconstruction estimates, the EPA's proposed requirement
for preconstruction registrations in Indian Country is inconsistent with oil and gas regulations in
surrounding states. For example, the North Dakota Industrial Commission requires a facility
register within 90 days of initial production, an example of a postconstruction registration. Even
federal regulations such as Quad O allow operators the ability to determine PTE within 30 days
of first production, another example of using actual test figure emissions. Regulations like these
acknowledge the need for actual data in order for one to provide an accurate emissions estimate.
The inconsistency between the proposed Indian Country FIP and other federal and state oil and
gas permitting requirements poses a disadvantage to tribal members and tribal operators on a
reservation where mineral royalties are a crucial source of income for the tribe and critical to
their economic development and self-sufficiency.
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In summary, Enerplus requests the EPA to revise the Indian Country Minor Source language to
either provide for postconstruction registrations in order to be consistent with the states and Quad
O; or make it publicly clear that the provided preconstruction emissions are overestimates and
not representative of actual emissions and therefore should not be used for modeling or scientific
analysis. If the EPA decides to stick with preconstruction registrations, please allow operators
the ability to update them after production without a physical change or increase in emissions, in
order for them to more accurately reflect emissions.

The EPA’s summary of the above comments and the EPA’s responses to these
comments on the proposed amendments to the Federal Indian Country Minor NSR
rule are as follows:

Comment #1: Five commenters (0038, 0041, 0045, 0046, 0051), expressed concern about the
proposed pre-construction requirements and the difficulty in determining potential to emit (PTE)
before a well starts production due to the unpredictable nature of well development and
productivity. Two commenters (0041, 0045) stated the requirement is burdensome and would
lead to inaccurate data due to the unpredictable nature of oil and natural gas production.

Several commenters (0038, 0041, 0045) thought that pre-construction estimated emissions would
be of limited value to the EPA and would create confusion for the public once released or used in
modeling the effects of oil and natural gas production. One commenter noted that the pre-
construction requirements limit the usefulness of the proposed FIP because owners/operators will
not have definitive source-specific information before production begins.

One commenter (0041) requested that if the EPA were to retain the pre-construction
requirements, then the EPA should provide a mechanism for revising emissions estimates after
actual emissions are known.

Several commenters (0038, 0045, 0046, 0051) pointed to rules or state permitting programs that
require post-construction information to be submitted, rather than pre-construction. For example,
the Federal Indian Country Minor New Source Review (NSR) rule requires operators to submit
registration forms within 90 days of initial production. Several commenters pointed to state
requirements, which acknowledge the unique challenges of permitting well production sites.
Wyoming allows operation prior to permitting as long as the operator satisfies certain emission
control requirements. In Colorado, emissions information is not required to be submitted until
after drilling, workovers, completions, and testing are completed. North Dakota also has
owners/operators submit the oil and natural gas well registration form within 90 days of
completion of a well. Commenters believe that providing information after the well begins
production will conserve the EPA’s resources and provide the EPA with more accurate
information, as well as align permitting processes on Indian lands with state permitting processes
on adjacent lands.

As an alternative to pre-construction information, two commenters (0038, 0045) suggested that

the EPA allow owners/operators to provide actual emissions data based on the first 30 days of
production, due to the EPA 90 days after startup, similar to 40 CFR part 60, subpart OOQOO.
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As another alternative to providing pre-construction information, one commenter suggested a
two-part approach:

Part 1: 30 days prior to the anticipated first date of production, submit owner/operator
information, well location description, production equipment anticipated to be installed, and the
anticipated first date of production.

Part 2: Within 60 days after first date of production, supply information on emissions and
production rates as part of a notification process. The commenter requested 60 days as that date
is used as part of the mineral rights royalty notification processes under the Department of
Interior.

The same commenter (0046) submitted revisions to the draft registration form that we made
available with the September 2015 proposed rule. The commenter asked the EPA to remove
actual emissions data and to require operators to submit projected allowable emissions from the
equipment, based on the initial production. The commenter stated that if the EPA needs to
quantify actual emissions, the information will only be accurate through an emission inventory,
versus using data submitted with the permit application, due to the actual emissions decreasing
over time.

Response #1: The EPA has revised the Federal Indian Country Minor NSR rule and the
registration form to incorporate a two-step registration process for oil and natural gas true minor
sources locating or expanding in Indian country, as suggested by commenters. Generally, we
prefer to receive registration forms complete with source and emissions information prior to
construction, as we proposed and as required in 849.160 of the Federal Indian Country Minor
NSR rule for other source categories. However, we recognize the unique nature of the oil and
natural gas industry and believe in this instance a two-part registration process is warranted.

The Part 1 Registration Form will be due 30 days before the source begins construction. The Part
2 Registration Form will be due within 60 days after the “startup of production,” in accordance
with the subpart OOOOa definition of startup of production. (For the Part 2 Registration Form,
we are adding the definition for “Startup of production” to §49.152(d), which points directly to
the term as defined under 40 CFR part 60, subpart OO0Oa.) Sources must determine the
potential for emissions within 30 days after startup of production, information which is required
as part of the Part 2 Registration Form. The EPA has selected 60 days as the submittal date for
the Part 2 Registration Form — the date requested by the commenter — as that timeframe will
allow sufficient time for sources to assemble the emissions information required as part of the
Part 2 Registration Form and to submit it to the EPA.

The control requirements from the eight New Source Performance Standards (NSPS) and
National Emission Standards for Hazardous Air Pollutants (NESHAP) standards in this FIP will
apply during production (the six standards included in the original proposal and two standards
being added in the final rule). The owner/operator must account for emissions from startup of
production as required in the Part 2 Registration Form submission. We disagree with the
commenter about the type of emissions information that must be submitted with the registration
form. Pursuant to 849.160 of the Federal Indian Country Minor NSR rule, sources are required to
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submit allowable and actual emissions, not just allowable, as requested by the commenter. The
owner/operator should calculate an estimate of the actual annual emissions using estimated
operating hours, production rates, in-place control equipment, and types of materials processed,
stored, or combusted during the upcoming consecutive 12 months.

The source, as documented by owners/operators should use the definition in the EPA’s
rulemaking on “Source Determination for Certain Emission Units in the Oil and Natural Gas
Sector’® in defining each source on its registration form.

1.2 Comments Related to Tribal Sovereignty and the Definition of Indian
Country in 40 CFR 49.152

Marrs (0027): The intentions of the EPA in this particular instance would likely provide better
protections than TIPs in existence, proposed, or otherwise. However, there is a history of pseudo-
sovereignty for those living in Indian country that cannot be ignored.” An extreme example of
the danger of such loopholes in tribal versus EPA authority reared its head recently in North
Dakota, where the tribal chairman, Tex Hall, of the Mandan, Hidatsa, and Arikara Nation wanted
to achieve “sovereignty by the barrel” by allowing oil companies, under relatively no tribal
oversight or EPA requirements, to create a massive oil operation on tribal land. The tribal
chairman essentially opted not to enforce tribal environmental regulations, which had previously
been developed. The result has been pollution, crime, and corruption, with little of the oil
revenue actually improving the day-to-day lives of tribal members.®

Again, this example is extreme, and it should be noted that tribal leaders are not presumed to
behave in the way of Mr. Hall but there is an obvious need for more federal oversight should the
infrastructure of the tribe be ill-equipped to deal with powerful oil and gas interests. It would
appear that this proposed rule would aid in the regulation of minor sources, which, when
accumulated, would still have a negative impact on the health of American Indians located in
Indian country. The EPA appears, through this proposed rule, to understand the potential for
unleashing mass industry on tribal lands without tribal authorities having the ability to properly
regulate the industry on their own. The EPA would be wise in continuing to consider this
regarding oil and natural gas exploration in Indian country, while maintaining a tribe’s choice on
who to do business with, as well as the relative autonomy to create their own air pollution plans.

Ute Indian Tribe (0039): The Tribe agrees with the main theme of the Environmental Protection
Agency's (EPA) proposed rulemaking entitled Review of New Sources and Modifications in
Indian Country: Federal Implementation Plan for Managing Air Emissions from True Minor
Sources Engaged in Oil and Natural Gas Production in Indian Country (FIP). The proposed rule
or FIP is intended to protect the Reservation's air shed while allowing for streamlined permitting
of minor oil and gas sources. However, we ask that the Environmental Protection Agency (EPA)

6 “Source Determination for Certain Emission Units in the Oil and Natural Gas Sector,” signed May 12, 2016,
http://www.epa.gov/airquality/oilandgas/actions/html.

7 See California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987). (A more recent case to address the state
of tribal sovereignty)

8 Deborah Sontag and Brent McDonald, In North Dakota, a Tale of Qil, Corruption, and Death, New York Times,
(December 28, 2014). Available at http://www.nytimes.com/2014/12/29/us/in-north-dakota-where-oil-corruption-
and-bodiessurface.html?_r=0
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achieve this goal in a manner that also promotes tribal sovereignty, authority, self-determination,
and our ability to develop our resources to benefit our members.

The Tribe relies on its oil and gas development as the primary source of funding for our tribal
government and the services we provide. We use these revenues to govern and provide services
on the second largest reservation in the United States. Our Reservation covers more than 4.5
million acres and we have about 3,000 members living on the Reservation. The Tribe is also a
major employer and engine for economic growth in northeastern Utah.

The Tribe takes an active role in the development of its resources, however, despite our progress,
the Tribe's ability to fully benefit from its resources is often limited by the federal agencies
regulating oil and gas development on the Reservation. In order to avoid these limits the Tribe
asks that EPA work hard to implement its proposed rule in a manner that recognizes that Indian
lands are not public lands. This will require EPA's careful attention to developing its rule and
implementing the rule in a manner that does not undermine our governmental authority and our
ability to develop our resources to benefit our members.

Ute Indian Tribe (0039): The Tribe is very concerned about EPA's proposal to revise the
definition of Indian Country for the purposes of this rule. The Tribe, like many tribes, is
surrounded by state and county governments that seek to challenge our jurisdictional authority.
EPA should be extremely careful that its efforts to regulate air quality in Indian Country do not
result in court decisions that reduce tribal jurisdiction over portions of Indian Country. The Tribe
recommends further consultation with tribes on this issue, as well as with the Department of
Justice, well before EPA attempts to finalize this rule.

In short, before EPA made a distinction years ago between on-reservation and off-reservation
Indian Country for the purposes of a tribe assuming Clean Air Act authority, EPA should have
considered the implications of this distinction. From a tribal perspective there is no distinction.
Tribal lands, allotments and dependent communities are all under tribal jurisdiction and
authority. Tribes exercise jurisdiction over these lands through existing tribal sovereignty and in
accordance with numerous Federal programs that affirm tribal authorities and tribal self-
determination over these lands and areas.

To minimize any additional impacts from EPA's faulty distinction in the proposed rule, first,
EPA should be cautious of how the rule appears. By restating the definition of Indian Country in
the rule, it appears that EPA is defining the term. Of course, EPA cannot change the definition of
Indian Country through the proposed rule. The term Indian Country was defined by Congress in
statute at 25 U.S.C. § 1151. EPA's regulations cannot change or modify this definition. To avoid
any confusion, EPA should revise the rule to make clear that Indian Country is statutorily
defined.

The Tribe recommends that EPA delete from 40 CFR 8 49.167 its recitation of the definition of
Indian Country. Rather than repeating 25 U.S.C. § 1151 in regulatory text, EPA should simply
refer readers to the statute. In other words, EPA's regulatory text would read:

Indian Country is defined in 25 U.S.C. § 1151.
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By simply referencing the statute, rather than appearing to change the definition of Indian
Country, EPA will help to clarify the application of the proposed rule and its relationship to
Indian Country which has meaning far beyond EPA's proposed rule.

In addition, the proposed and final rules should not state that EPA is "revising the definition of
Indian Country." EPA is doing no such thing. As a result of Oklahoma Dept. of Environmental
Quality v. EPA, 740 F.3d 185 (D.C. Cir. 2014), EPA is required to consider how it will apply the
proposed rule in certain portions of Indian Country, but EPA is not revising the definition of
Indian Country.

In other words, the Oklahoma case is not about the definition of Indian Country, but the process
EPA is using to apply the proposed rule to certain parts of Indian Country. The Tribe
recommends that EPA remove all references to revised definitions of Indian Country from the
proposed rule. Rather than purporting to revise the definition of Indian Country, the Tribe
suggests that EPA include a new section discussing the applicability of the proposed rule.

Ute Indian Tribe (0039): The Tribe generally supports EPA's proposed language that the rule
would apply to "all Indian reservation lands where no EPA-approved program is in place and all
other areas of Indian country where no EPA-approved program is in place and over which an
Indian tribe, or the EPA, has demonstrated that a tribe has jurisdiction.” While this is a good
start, EPA should make clear that a tribe's jurisdiction does not need to be "demonstrated” to
exist. EPA should also be clear that the term jurisdiction is not just referring to Clean Air Act
jurisdiction, but all forms of jurisdiction.

The Tribe also recommends that EPA address in the rule the underlying source of the problem-
EPA procedures for recognizing tribal authority to implement the Clean Air Act. The distinction
that EPA created in its regulations between on-reservation and off-reservation Indian Country
was not included in the Clean Air Act and is not consistent with how tribes exercise authority
over their lands. Most important, EPA should not require tribes to demonstrate authority over
off-reservation areas. These areas were included in the definition of Indian Country for a reason-
because tribes exercise authority over these areas.

American Petroleum Institute (API) (0046):

Proposed Language
EPA proposes to modify the definition of Indian country in 40 CFR 49.152 to read as follows:
[new material in bold]
Indian country, as defined in 18 U.S.C. 1151, means the following:
1) All land within the limits of any Indian reservation under the jurisdiction of the
United States government, notwithstanding the issuance of any patent and including
rights-of-way running through the reservation;
2) All dependent Indian communities within the borders of the United States whether
within the original or subsequently acquired territory thereof and whether within or
without the limits of a state; and
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3) All Indian allotments, the Indian titles to which have not been extinguished, including
rights of way running through the same.

4) For purposes of this rule, references to Indian country include all Indian
reservation lands where no EPA-approved program is in place and all other
areas of Indian country where no EPA-approved program is in place and over
which an Indian tribe, or the EPA, has demonstrated that a tribe has
jurisdiction.

Issue
The EPA should not be vested with power to make determinations or demonstrations about

Tribal jurisdiction. Any such demonstration of jurisdiction should be left to the sovereign whose
jurisdiction is being asserted. In this case that sovereign is the Tribe, not the federal government
or an agency of the federal government. Although EPA has indicated that this should only impact
Trust lands in Oklahoma, Tribal allotments would also be impacted by the change in definition.

Recommendation
EPA proposes to modify the definition of Indian country in 40 CFR 49.152 to read as follows:

Indian country, as defined in 18 U.S.C. 1151, means the following:

(1) all land within the limits of any Indian reservation under the jurisdiction of the
United States government, notwithstanding the issuance of any patent and including
rights-of-way running through the reservation;

(2) all dependent Indian communities within the borders of the United States whether
within the original or subsequently acquired territory thereof and whether within or
without the limits of a state and/or

(3) all Indian allotments, the Indian titles to which have not been extinguished, including
rights of way running through the same

(4) For purposes of thls rule references to Indlan Country mclude all Indlan reservatlon
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implementation plan approved by EPA pursuant to 40 CFR part 51 is not in effect,
and over which an Indian Tribe—erthe-ERPA- has demonstrated that it has
jurisdiction.

Rollie Wilson (0048): Hi Pat (Childers), During our meeting last week we had a brief
conversation about EPA’s proposed FIP for oil and gas minor sources in Indian Country - | hope
| said all that right. The Tribe is concerned about a change in the definition to Indian Country,
although I did not do a good job recalling the issue for the meeting participants. It appeared at
the meeting that the EPA folks present said that there would be no change to the definition
and/or they supported the Tribe’s view. But, when I’ve pulled up the language again, it seems to
me that there is a potential change. I have not figured out yet whether the Tribe thinks it is good
or bad. But, with a better recollection of the information below, can EPA tell us a little more
about what’s going on here and why this is being proposed to be added to the definition. Thanks,

Rollie
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The revised definition of Indian Country adds a new subpart 4 to its recitation of the Indian
criminal jurisdiction definition of Indian country. New subpart 4 in 40 CFR Sections 49.152;
49.167 provides that:

Indian country, as defined in 18 U.S.C. 1151, means the following as applied to this program:
(4) For purposes of this rule, references to Indian country include all Indian reservation lands
where no EPA-approved program is in place and all other areas of Indian country where no EPA-
approved program is in place and over which an Indian tribe, or the EPA, has demonstrated that
a tribe has jurisdiction. 80 FR 56575.

At the moment my thinking is that we need to be very careful how your rule interacts with the
definition of Indian country and perhaps extracting Indian country somewhat from the rule. For
example, rather than rephrasing the definition just cite to it. And in your new language that you
all added to deal with the OK case (Oklahoma Dept. of Environmental Quality v. EPA, 740 F.3d
185 (D.C. Cir. 2014)), | read the last word "jurisdiction” to mean "jurisdiction for any purpose.”
In other words, could be regulatory or criminal or whatever jurisdiction. Tribal jurisdiction just
exists. You don't have to prove it exists or demonstrate it exists. We need to make sure the rule
does not suggest that the jurisdiction does not already exist. Thanks for your consideration.

Rollie

The EPA’s summary of the above comments and the EPA’s responses to these
comments on the proposed amendments to the Federal Indian Country Minor NSR
rule are as follows:

Comment #2: Several commenters (0039, 0046, 0048) expressed concern about the EPA’s
proposed definition change for the term Indian country as used in the rule. Two commenters
(0039, 0046) disagreed with the fourth paragraph added to the definition of Indian country and
noted that the EPA should not be vested with power to make determinations or demonstrations
about tribal jurisdiction and that any such demonstration of jurisdiction should be left to the
sovereign whose jurisdiction is being asserted. These commenters assert that although the EPA
has indicated that this should only impact trust lands in Oklahoma, tribal allotments would also
be impacted by the change in definition. One commenter (0046) recommended that the definition
of Indian country include Indian reservation lands for which a tribal implementation plan (TIP)
approved by the EPA pursuant to 40 CFR part 51 is not in effect, and over which an Indian tribe
has demonstrated that it has jurisdiction.

One commenter (0039) stated that the EPA should be cautious of how the rule appears. By
restating the definition of Indian country in the rule, it appears that the EPA is defining the term.
The commenter stated that, of course, the EPA cannot change the definition of Indian country
through the proposed rule because the term Indian country was defined by Congress in statute
and the EPA's regulations cannot change or modify this definition. The commenter suggested
that the EPA should make it clear that Indian country is already statutorily defined and simply
cross reference the relevant statute.

The commenter (0039) further states that the proposed and final rules should not state that the
EPA is "revising the definition of Indian Country." The commenter states that the EPA is doing
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no such thing. As a result of Oklahoma Department of Environmental Quality (ODEQ) v. EPA,
the EPA is required to consider how it will apply the proposed rule in certain portions of Indian
country, but the EPA is not revising the definition of Indian country. In other words, ODEQ v.
EPA is not about the definition of Indian country, but rather the process the EPA is using to
apply the proposed rule to certain parts of Indian country. The commenter recommends that the
EPA remove all references to revised definitions of Indian country from the proposed rule.
Rather than purporting to revise the definition of Indian country, the commenter suggests that the
EPA include a new section discussing the applicability of the proposed rule.

Response #2: Regarding the commenters who expressed concern about the EPA’s proposed
changes to the sections of the rule that define Indian country, the EPA acknowledges the
potential for confusion given that Indian country is a statutorily defined term at 18 U.S.C. 1151.
We note that the EPA did not intend to, nor could we, change or in any way affect the statutory
definition at 18 U.S.C. 1151 or the manner in which that statute is interpreted and applied for
other purposes. Rather, we intended simply to address a 2014 decision of the D.C. Circuit
(ODEQ v. EPA) that addressed the scope within Indian country of the EPA’s authority to
administer the Federal Indian Country Minor NSR rule — and, thus, the FIP in this action — and
the Federal Indian Country Nonattainment Major NSR rule.® In that decision, the court
invalidated the rules as applied to non-reservation areas of Indian country, unless the EPA or a
tribe demonstrates that a tribe has jurisdiction over such a non-reservation area. The court did not
disturb application of the rules to Indian reservations. Our intent was, thus, not to alter the
applicable definition of Indian country, but instead to address the scope of applicability of the
rules within Indian country in light of the D.C. Circuit decision. To avoid potential confusion, we
have altered the manner in which we are addressing this court ruling.

In the final rule, we have left the Indian country definitions largely intact and simply provided
cross-references within the definitional sections of both rules — §849.152 and 49.167 — stating
that the geographic scope of the rules’ applicability will be as specified in the program overview
sections of both rules — §849.151 and 49.166. We have then addressed the limitation imposed by
the court ruling (i.e., that the rules will only apply in non-reservation areas of Indian country
where there is a demonstration by a tribe or the EPA acting on behalf of a tribe of tribal
jurisdiction over such area) in the program overview sections, which are more appropriate
provisions in which to address this issue. These changes do not alter the substance of the
revisions the EPA had proposed to address the ODEQ v. EPA ruling. Instead, they simply move
the needed revisions to more appropriate locations in the rules, and, thus, avoid confusion about
the applicable definition of Indian country as a general matter. Further, the EPA notes that the
regulatory revisions finalized today to address the ODEQ v. EPA decision apply solely to the
Federal Indian Country Minor NSR rule — and, thus, the FIP in today’s action — and the Federal
Indian Country Nonattainment Major NSR rule. They are not intended to apply to any other
matter outside the scope of these rules.

In addition, while the EPA acknowledges the commenter’s statement that an Indian tribe’s
jurisdiction should not need to be demonstrated to exist, the EPA notes that, consistent with the
ODEQ v. EPA decision, a demonstration of tribal jurisdiction (either by the EPA or by an Indian

9 Oklahoma Dept. of Environmental Quality v. EPA, 740 F.3d 185 (D.C. Cir. 2014).
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tribe) would need to be made to support application of the Federal Indian Country Minor NSR
rule in non-reservation areas of Indian country.

The EPA notes that the distinction between reservations and other areas that may be under an
Indian tribe’s jurisdiction (i.e., non-reservation areas of Indian country) is derived from a CAA
tribal-related provision (CAA section 301(d)(2)(B)). This provision includes a delegation of
authority from Congress to eligible Indian tribes over their reservations, but expressly
distinguishes other areas within a tribe’s jurisdiction. For this reason, tribes seeking to administer
their own CAA-regulatory programs would need to demonstrate their jurisdiction over any non-
reservation area included in their application.'® By virtue of the ODEQ v. EPA decision, such a
demonstration of tribal jurisdiction must also be made (by a tribe or by the EPA) to support
application of the Federal Indian Country Minor NSR rule in such non-reservation areas of
Indian country.

Comment #3: Further, concerning the definition of Indian country, one commenter (0039)
disagreed with the EPA’s distinction between “on-reservation” and “off-reservation” Indian
country and contended that tribes exercise jurisdiction over these lands through existing tribal
sovereignty and in accordance with numerous federal programs that affirm tribal authorities and
tribal self-determination over these lands and areas. The commenter contends that the distinction
was not intended in the CAA and is not consistent with how tribes exercise authority over their
lands. Nonetheless, the commenter generally supports the fourth paragraph added to the
definition of Indian country, stating that the rule would apply to “all Indian reservation lands
where no EPA-approved program is in place and all other areas of Indian country where no EPA-
approved program is in place and over which an Indian tribe, or the EPA, has demonstrated that
a tribe has jurisdiction.” However, the commenter does not believe that a tribe’s jurisdiction has
to be “demonstrated” to exist.

Response #3: Regarding the comment on the EPA’s distinction between “on-reservation” and
“off-reservation” Indian country, the EPA disagrees with the suggested changes. The EPA’s
revisions reflect the holding in ODEQ v. EPA. The decision acknowledges that either a tribe or
the EPA can make such a demonstration of tribal jurisdiction over a non-reservation area of
Indian country. Although the EPA is not typically called upon to assess tribal jurisdiction in the
context of implementing a federal rule, it is appropriate for the EPA to make such determinations
where required. The EPA has experience reviewing tribal jurisdiction in other contexts, most
notably where tribes apply to administer regulatory programs under the EPA’s statutes. In light
of the ODEQ v. EPA decision, such jurisdictional assessments are also relevant for
implementing federal permitting under the Federal Indian Country Minor NSR rule in non-
reservation areas of Indian country.

Comment #4: One commenter (0039) acknowledged the EPA’s intent in the proposed
rulemaking to protect the reservation airsheds, while allowing for streamlined permitting of
minor oil and natural gas sources, and requested that the EPA achieve this goal by developing
and implementing the rule in a manner that promotes tribal sovereignty, authority, self-

10 For more information go to: “Indian Tribes: Air Quality Planning and Management,” U.S. Environmental
Protection Agency, 63 FR 7254, February 12, 1998, http://www.gpo.gov/fdsys/pkg/FR-1998-02-12/pdf/98-
3451.pdf.
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determination and a tribe’s ability to develop resources. The commenter emphasized that the
EPA should develop the proposed rule in a manner that recognizes that Indian lands are not
public lands.

Another commenter (0027) noted that the EPA appears in the proposed rule to understand the
concern for the oil and natural gas industry to be on tribal lands without tribal authorities having
the ability to properly regulate the industry on their own. The commenter encouraged the EPA to
recognize this potential situation while maintaining the tribe’s choice on who to do business
with, as well as retaining the tribe’s relative autonomy to create their own pollution plans. The
commenter acknowledged that the EPA’s intentions in the proposed rule would likely provide
better protections than any TIP.

Response #4: The EPA acknowledges that Indian country lands are not public lands and has
solicited tribal feedback on the development of a streamlined permitting process that allows for
tribes to develop resources on their lands. In doing so, the EPA seeks to protect air quality in
Indian country, while also recognizing the importance of oil and natural gas activity as an
important source of revenue for tribes, and has developed the FIP accordingly. Moreover, the
development of this FIP does not preclude tribes from requesting to assist the EPA with
administration of the FIP through a delegation agreement or from developing TIPs, which could
include different or additional pollution control plans that tribes feel are needed to preserve air
quality given the unique characteristics of their lands. No changes will be made in response to
this comment.

2.0  Comments Related to Implementation Issues

Southern Ute (0031): The Tribe requests that EPA clarify how numerical VOC emission
limitations will be applied through compliance with Subpart HH when the subpart has numerous
compliance options which often do not contain specific numerical emission limitations. The
proposed FIP would create enforceable VOC emission reductions for glycol dehydrators through
compliance with the emission limitations, monitoring, and testing requirements of 40 CFR 63,
Subpart HH (Subpart HH) using HAPs as a surrogate for VOCs. The Tribe seeks clarification on
how compliance with Subpart HH will fulfill the EPA's requirement in 40 CFR 49.154(c)(2) to
require a numerical emission limitation on the quantity, rate, or concentration for each regulated
NSR pollutant emitted by each affected emission unit for which such a limit is technically and
economically feasible.

Southern Ute (0031): The Tribe requests that EPA clarify how the proposed FIP will provide
practical enforceability when several of the six incorporated standards, such as 40 CFR 63,
Subpart HH, do not contain practically enforceable requirements. Rather than a FIP that will
force many sources to obtain site-specific permits (because of the lack of practically enforceable
requirements in the FIP's standards), the best permitting approach for Indian country is a general
permit or permit by rule. The FIP proposes to provide a streamlined, alternative approach to
satisfy the NSR permitting requirements through compliance with six incorporated EPA
standards while also ensuring air quality protection through requirements that are unambiguous
and legally and practically enforceable. However, because several of the standards do not contain
practically enforceable requirements, sources who wish to restrict their potential to emit will be
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forced to obtain a site-specific permit. In this way, EPA's proposed FIP fails to accomplish an
important objective. A streamlined approach to obtain legal and practical enforceable emission
limitations protective of the NAAQS, such as a general permit or permit by rule mechanism, is
necessary to allow efficient and responsible economic development in Indian Country.

National Tribal Air Association (0032): The NTAA approves generally of the Proposed Rule.
The oil and natural gas industry is causing millions of tons of methane, volatile organic
compounds (VOCs), and hazardous air pollutants (HAPS) to be emitted into the air that are
harming human health and the environment, and speeding up climate change. The oil and natural
gas industry must be held accountable for these emissions. The Proposed Rule helps create this
accountability and helps to move the Obama Administration closer to its goal of reducing oil and
natural gas sector methane emissions 40-45% below 2012 levels by 2025.

Ute Indian Tribe (0039): The Tribe has a substantial interest in commenting on the ANPR
because energy development spurs job creation and generates revenue that funds the tribal
government and the services provided to tribal members on the second largest reservation in the
United States. The tribal government manages the Reservation through 60 tribal departments and
agencies including natural resources, land, fish and wildlife management, housing, education,
emergency medical services, public safety, and energy and minerals management. The Tribe is
also a major employer and engine for economic growth in northeastern Utah. Governmental
programs and tribal enterprises employ approximately 450 people, 75% of whom are tribal
members. Each year the Tribe generates tens of millions of dollars in economic activity in
northeastern Utah.

Ute Indian Tribe (0039): The Tribe serves as one of the most representative examples of how a
tribe has been able to use energy production to lift itself out of poverty and improve the lives and
well-being of its members through the revenues generated from its resources. The benefit of
having significant natural resources enables the Tribe to supplement shortfalls in federal funding
with revenues generated from oil and gas development to fund these vital tribal government
programs. These benefits have helped the Tribe improve its governmental efficiency and
effectiveness. Development also benefits the Tribe by stimulating economic development on the
Reservation, creating both jobs and tribal businesses. Many of these jobs are in the oil and gas
industry.

Ute Indian Tribe (0039): The Tribe takes an active role in the development of its resources as
the owner of Ute Energy Exploration & Marketing LLC. The Tribe is a working interest owner
in its oil and gas business as opposed to taking a passive role and only collecting royalties. Ute
Energy Exploration & Marketing LLC jointly owns, with Anadarko Petroleum Corporation, the
Chipeta gas processing and delivery plant in the Uintah Basin. Ute Energy Exploration &
Marketing LLC also has ownership interests in other midstream assets in the Uintah Basin.

American Petroleum Institute (API) (0046): API stated that the proposed oil and natural gas FIP
falls short in meeting several core objectives for permitting oil and gas sector facilities.
Successful resolution of these issues in the final rule will be needed to allow affected facilities to
use the FIP to satisfy permitting requirements on Indian lands. Otherwise, they would have to
revert to the burdensome and time-consuming case-by-case permitting process
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American Petroleum Institute (API) (0046): Each of the proposals (NSPS OOOOQa, Control
Techniques Guidelines, Source Determination), including this one, has potentially significant
impacts on our industry’s operations and, collectively, they have the potential to hinder our
ability to continue providing the energy our nation demands. These cumulative impacts must be
considered in conjunction with the impacts of the lowered ozone standards and the pending
Bureau of Land Management (BLM) methane rule, which has not yet been proposed and will
likely require costly methane controls for some of the very same emission sources. Our
organizations have collaborated well in the past and API remains committed to working with
EPA and the Administration to identify emission control opportunities that are both cost-
effective and, when implemented, don’t impact safety or hinder our ability to provide the energy
our nation will continue to demand for many years to come. Attached are our comments on the
“Review of New Sources and Modifications in Indian Country: Federal Implementation Plan for
Managing Air Emissions from True Minor Sources Engaged in Oil and Natural Gas Production”
as well as an executive summary.

American Petroleum Institute (API) (0046): The foundation of the proposed O&G FIP is still
based on site-specific reviews, which by definition will inhibit its streamlining capabilities. Left
unresolved, the air permitting obstacles mentioned in this comment package could place future
oil and natural gas development in Indian Country at a disadvantage to other options under state
jurisdiction where there are established programs to streamline air permitting for the industry.

American Petroleum Institute (API) (0046): We have prepared the following comment package
for the proposed O&G FIP. We note that API also submitted comments on the proposed
standards of performance for 40 CFR Part 60 New Source Performance Standards (NSPS)
Subpart OO0Oa and the Source Determination rules. EPA should take into consideration how
the three separate rules will interact to ensure a workable regulatory structure for the oil and gas
sector going forward.

American Petroleum Institute (API) (0046): On July 1, 2011, the EPA established the federal
minor new source review (NSR) program in Indian Country designed to promote economic
development in Indian Country, while meeting air quality objectives.* The federal minor NSR
permitting program is codified under 49 CFR 49.151 et seq. As part of this rulemaking, the EPA
established a permitting and registration deadline of March 2, 2016 for oil and natural gas
sources [849.151(c)(iii)(B)]. Acknowledging the need to develop a streamlined permitting
process for the oil and natural gas sector, the EPA issued an Advance Notice of Proposed
Rulemaking (ANPR) on June 5, 2014 requesting input on the most efficient way to implement
the federal minor NSR program for oil and natural gas sources in Indian Country.

Many state regulatory agencies throughout the United States have developed minor NSR
programs designed to streamline air permitting for oil and natural gas sources. At the core of all
streamlined state minor NSR air permitting programs are the following objectives:

1. Minimize the time required to obtain authorization to construct and operate facilities;
2. Reduce the burden of application processing by the permitting agencies for similar sources;

1 FR 38748 dated 7/1/11.
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3. Provide certainty and consistency of air permit conditions for similar sources;

4. Facilitate routine process changes without imposing permitting delays, and,;

5. Provide a mechanism to obtain federally enforceable limits to limit emissions below major
source permitting requirements.

API emphasized the importance of these elements in previous comments*? on the Tribal NSR
rulemaking and the Petitions for Reconsideration dated August 30, 2011, November 4, 2011,
March 17, 2014, and August 20, 2014.

State of Utah, Office of Energy Development (0047): The oil and gas industry plays a vital role
in the high quality of life enjoyed in the Uinta Basin. As the main driver of economic
development in the Basin’s Tribal and rural communities, the oil and gas industry provides
crucial revenues to support local government services as well as thousands of high paying jobs.
The majority of the roughly 33 million barrels of oil and 360 billion cubic feet of natural gas
produced annually in the Uinta Basin occurs in Indian Country. Recent shifts in commodity
prices and market conditions have created significant challenges for the oil and gas industry.
These conditions have created a particularly sensitive period for investment in the oil and gas
industry, and recent declines are expected to accelerate. The State of Utah asks the EPA to make
the following changes to its Indian Country Minor New Source Review (ICMNSR) Nationwide
Federal Implementation Plan (FIP) for oil and gas that will allow for meaningful reductions in
emissions without placing unnecessary and costly new burdens on the oil and gas industry.

We are committed to working with the EPA to create a more workable, cost effective and
flexible ICMNSR and FIP that will facilitate significant emissions reductions without
unnecessarily encumbering the oil and gas industry operating in Tribal jurisdiction airsheds. Oil
and gas development in the Uinta Basin provides crucial government revenues, high-paying jobs
and economic opportunities. In order to establish permitting tools under the ICMNSR and FIP
that are practical, effective, and avoid unnecessary costs or delays, we request the EPA adopt the
recommendations outlined above.

The ICMNSR and FIP should also provide industry more flexible compliance options that are
more cost effective without compromising significant emissions reductions. For example, the
ICMNSR and FIP should include an early action program, as well as an option for portfolio-wide
emissions compliance. Considering the uncertainty surrounding ozone standard designations in
the Uinta Basin, an early action program would de-risk industry investments in emission
reductions by ensuring appropriate credit for those investments. A portfolio-wide approach
would provide many operators the needed flexibility to more efficiently and cost-effectively
achieve system-wide emission reductions that met regulatory goals.

Industrial Commission of North Dakota (0049): The proposed rule could have significant
impacts on North Dakota's ability to administer its oil and gas regulatory program. The State of
North Dakota intends to defend its sovereign jurisdiction over oil and gas regulation in any
manner necessary. The impacts of the proposed rule on North Dakota's ability to administer its
oil and gas regulatory program are explained below:

12 Footnote 1: See Docket No. EPA-HQ-OAR-2011-0151 and EPA-HQ-OAR-2003-0076.
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Conflict with existing agreements between Three Affiliated Tribes and North Dakota: North
Dakota regulations for natural gas capture have been enforced on the Fort Berthold Reservation
under multiple tax and regulatory agreements between the state and tribes. The proposed rule
will increase the number and complexity of conflicts with North Dakota regulations and the
existing negotiated agreements.

The North Dakota Industrial Commission (NDIC) recommends that the proposed rule recognize
and give deference to existing state and tribal agreements for natural gas permitting and
regulation.

The EPA’s summary of the above comments and the EPA’s responses to these
comments on the proposed amendments to the Federal Indian Country Minor NSR
rule are as follows:

Comment #5: One commenter (0031) requested that the EPA clarify how numerical Volatile
Organic Compound (VOC) emission limitations will be applied through compliance with 40
CFR part 63, subpart HH, when the subpart has numerous compliance options that often do not
contain specific numerical emission limitations. The commenter noted that the proposed FIP
would create enforceable VOC emission reductions for glycol dehydrators through the
requirements of 40 CFR part 63, subpart HH, using HAPs as a surrogate for VOCs.

Response #5: The FIP does not impose a separate VOC limit for glycol dehydration units that are
subject to 40 CFR part 63, subpart HH (i.e., independently of the FIP, the source will have to
comply with the HAP control requirements, which also effectively control VOC and may or may
not involve numerical emissions limitations). While the EPA recognizes that 40 CFR part 63,
subpart HH, specifies several different control requirements depending on several factors (e.g.,
major/area source status of the facility, actual natural gas throughput of the dehydrators,
urban/rural location), any dehydrators subject to those standards will satisfy compliance with the
FIP for those units by fully complying with the Maximum Achievable Control Technology
(MACT) standard. We have not made any changes in response to this comment.

Comment #6: One commenter (0046) stated that the proposed oil and natural gas FIP falls short
in meeting several core objectives for permitting oil and natural gas sector facilities. The
commenter stated that the foundation of the proposed FIP is still based on site-specific reviews,
which by definition will inhibit its streamlining capabilities, and that this poses an obstacle to
permitting. This could place future oil and natural gas development in Indian country at a
disadvantage compared to more streamlined options available under state jurisdictions.

Response #6: The EPA disagrees that the foundation of the proposed FIP is based on source-
specific permit reviews. While source-specific permits remain an option available to sources that
do not wish to comply with the FIP, apart from addressing threatened and endangered species
and historic properties, those sources that do wish to comply with the FIP need only register in
accordance with the provisions of 8§49.160(c)(1)(iv). This streamlined permitting mechanism
allows for sources to begin construction 30 days after submittal of the Part 1 registration
information. We have not made any changes in response to this comment.
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Comment #7: One commenter (0031) requested that the EPA clarify how the proposed FIP will
provide practical enforceability when several of the six rules included in the proposed FIP, such
as 40 CFR part 63, subpart HH, do not contain practically enforceable requirements. The
commenter noted that, because several of the standards do not contain practically enforceable
requirements, sources that wish to restrict their PTE will be forced to obtain a source-specific
permit. The commenter stated that the proposed FIP would fail to achieve the objective of
providing sources a streamlined approach for obtaining legal and practically enforceable
emission limitations.

Response #7: A source has to be a true minor source to use the FIP. The FIP is not intended to
provide a mechanism for establishing synthetic minor sources. We have not made any changes in
response to this comment.

Comment #8: One commenter (a state agency) (0049) noted that North Dakota regulations for
natural gas capture have been enforced on the Fort Berthold Indian Reservation under multiple
tax and regulatory agreements between the state and tribes. The commenter stated that the
proposed rule will increase the number and complexity of conflicts with North Dakota
regulations and the existing negotiated agreements. One commenter stated that the proposed rule
could have significant impacts on their ability to administer their oil and natural gas regulatory
program, and recommended that the proposed rule recognize and give deference to existing state
and tribal agreements for natural gas permitting and regulation.

Response #8: The FIP adopted through this final action only applies to sources locating in Indian
country and does not impose any requirements on sources located on state lands. The EPA also
notes that the State of North Dakota has not been approved by the EPA to administer any
program under the federal CAA on the Fort Berthold Indian Reservation. The EPA notes that
there are no new requirements included as part of the FIP, only those rules already applicable to
oil and natural gas sources under existing federal NSPS and NESHAP rules are included. We
have not made any changes in response to this comment.

Comment #9: One commenter (0047) stated that the Federal Indian Country Minor NSR rule and
the FIP should provide industry more flexible compliance options that are cost effective without
compromising significant emissions reductions. The commenter suggested that the Federal
Indian Country Minor NSR rule and the FIP should include an early action program, noting that,
considering the uncertainty surrounding ozone standard designations in the Uinta Basin, an early
action program would remove the risk for industry investments in emission reductions by
ensuring appropriate credit for those investments. The commenter also suggested that the Federal
Indian Country Minor NSR rule and the FIP should include an option for portfolio-wide
emissions compliance, noting that a portfolio-wide approach would provide many operators the
needed flexibility to more efficiently and cost-effectively achieve system-wide emission
reductions that meet regulatory goals.

Response #9: Ozone Advance is the early action program that the EPA is offering to promote
local efforts aimed at reducing ozone.*® The program, which began in 2012, is available to states,
local governments, and tribes that are interested in working proactively and collaboratively with

13 For more information, go to: www.epa.gov/advance.
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the EPA to select and implement measures and programs that may reduce ozone air quality
levels in attainment areas. Other stakeholders, such as industry, are encouraged to become
actively involved in these efforts. Ozone Advance will continue to be available in conjunction
with the Federal Indian Country Minor NSR rule, this FIP and any future, final FIPs developed
for specific areas. As appropriate, such FIPs could consider portfolio-wide options allowing
operators to reduce their emissions across entire tribal areas. We have not made any changes in
response to this comment at this time.

Concerning “credit”, the EPA cannot pre-approve State Implementation Plan (SIP)/TIP “credit”
for emission reductions in areas that are not the subject of a nonattainment designation.
However, early actions to improve air quality can both serve to prevent areas from becoming
nonattainment and better position an area to comply with the requirements associated with an
eventual nonattainment designation. For example, early emission reduction actions could
potentially receive “credit” in future SIPs/TIPs if an area is eventually designated nonattainment
with a Moderate or higher classification, either in terms of reflecting a lower baseline from
which additional reductions are needed to meet reasonable further progress goals or, if they
occur after the baseline year, as a measure that shows progress toward attainment.

If emission reductions occur after the baseline year, the area may take credit for those reductions
subject to Clean Air Act (CAA) requirements, such as demonstrating that the reductions are
surplus, quantifiable, enforceable, and permanent. The state or tribe would also need to meet any
other relevant requirement in CAA section 110 and/or section 172, and if the measure is
voluntary, the state or tribe would need to make an enforceable commitment to ensure that the
estimated emission reductions are achieved. Credit earned in this manner means that fewer
additional emission reductions will be needed to meet reasonable further progress goals and to
demonstrate attainment, thereby bringing the finish line of attainment with the ozone National
Ambient Air Quality Standards (NAAQS) closer.

2.1  Comments on Requirements Relating to Threatened or Endangered Species
and Historic Properties

QEP Resources, Inc. (0038): QEP is concerned about the jurisdictional overreach of the EPA
regarding requirements relating to threatened or endangered species and historic properties in the
proposed National FIP. As recognized in the proposal, an operator is required to obtain an
Application to Drill ("APD") on federal lands or lands held in trust by the federal government in
order to conduct any oil and gas production activities. In order to obtain the APD, the operator
must work with both the Bureau of Indian Affairs and Bureau of Land Management ("BLM") to
conduct the necessary consultations required under the Endangered Species Act ("ESA™) and
National Historic Preservation Act ("NHPA") through the National Environmental Policy Act
("NEPA") process. However, where there is no federal nexus, the EPA has no jurisdiction to
require ESA or NHPA consultations. Therefore, QEP objects to 40 CFR § 49.104 in the National
FIP where operators would be required to conduct a screening process for ESA and NHPA
review before the operator can begin construction under the proposed FIP on lands with no
federal nexus. EPA is not a surface management agency and furthermore, EPA does not have
jurisdiction on State and private lands to require such consultations where a federal nexus does
not exist.
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Moreover, QEP is concerned that EPA's requirements for additional analysis under the ESA and
NHPA pursuant to the National FIP will lead to additional lengthy permitting delays. As EPA
states in the proposal preamble, "[a] FIP ... has the advantage of not requiring a source to initiate
advance review and obtain approval of coverage from the Reviewing Authority before beginning
construction ... and it would reduce the resource burden on reviewing authorities associated with
processing the potentially large volume of requests ... . 80 FR 56568. Through the requirement
to assess threatened and endangered species and historic properties under the FIP, EPA is
compromising the very benefits of a FIP. It is counterproductive to develop a nationwide FIP for
permitting and include site-specific individual determinations for each permitted (or registered)
location. A redundant, secondary layer of approval proposed by EPA will add delay and expense
without improving protection of species and cultural resources.

Federal actions trigger ESA consultation and NHPA review. Compliance with the FIP itself is
not a federal action triggering ESA and NHPA review. Many of the new sources and
modifications undertaken in reliance on this FIP will have already been authorized by another
federal action that complied with ESA and NHPA. Compliance with the FIP, by these new
sources and modifications, is not the federal action. Furthermore, for those few projects in Indian
Country that have not undergone some earlier or concurrent federal authorization process, again,
compliance with the FIP is not the federal action. The NESHAPs and NSPS present an analogous
situation-- sources complying with NESHAPs and NSPS across the country do not trigger ESA
and NHPA review.

Gas Processors Association (GPA) (0040): At the same time, however, GPA respectfully
requests EPA make a number of enhancements to the program to make it more effective.
Specifically, EPA should:

* Clarify when sources can rely on prior National Environmental Policy Act (“NEPA”)
reviews to establish compliance with the Endangered Species Act (“ESA”) and
National Historic Preservation Act (“NHPA”) reviews

Gas Processors Association (GPA) (0040): GPA agrees with EPA that the streamlined processes
included in the proposed FIP will generally allow affected facilities to ensure compliance with
pre-construction permitting requirements with limited additional burdens. As new or modified
sources, each affected facility would already be subject to the substantive NSPS and NESHAP
requirements that EPA is including in the proposed FIP. As a result, the sources would not be
subject to any additional air quality-related requirements beyond those already applicable to new
and modified sources. In fact, as EPA explains, even those six programs are only applicable if a
source falls within each program’s regulatory requirements. See, e.g., 80 FR 56560 (“In cases
where a facility may have VOC emissions above 5 tpy but below 6 tpy, owners or operators
would not be subject to the storage vessel provisions ....”"). However, GPA is concerned about
the potential burdens associated with ESA and NHPA compliance provisions and urges EPA to
clarify (and potentially expand) when an affected facility is permitted to rely on a prior NEPA
analysis to fulfill is ESA and NHPA requirements.

In the proposed rule, EPA provides two options for complying with ESA and NHPA
requirements. First, an affected facility can rely on a prior NEPA analysis that incorporated ESA
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and/or NHPA compliance. 80 FR 56567. Second, as an alternative, an affected facility can
conduct its own screening process for ESA and NHPA compliance and submit documentation to
EPA. 1d. However, under this second option, a source cannot commence construction until EPA
has reviewed and approved of the screening process. Id. (“[O]nce an owner/operator completes
the screening procedures, they would submit documentation to the EPA Regional Office and
receive written verification of completion before beginning construction.”). For sources subject
to the screening process under the second option, the screening process itself represents a
substantial and time consuming burden, and the requirement to obtain EPA approval prior to
commencing construction is contrary to the FIP’s focus on providing a streamlined
preconstruction review process and could substantially delay projects. This is particularly
problematic for GPA’s members who often have to respond quickly to changing demands from
producers and can ill afford significant preconstruction delays.

To avoid these concerns, GPA urges EPA to clarify and, if necessary expand, when a facility can
comply with ESA and NHPA requirements by referencing prior NEPA reviews. Specifically,
GPA urges EPA to clarify that the prior NEPA review need not be conducted simultaneously
with the construction or modification of the affected facility. In many cases BIA or BLM may
complete an applicable NEPA review well in advance of the specific construction activity that
may trigger preconstruction review. This is particularly true when an existing facility is modified
in a manner that does not expand the footprint of the existing facility or modify the types of
activities that will take place at the site. In such circumstances, the BIA or BLM may conclude
that the proposed changes to not require further NEPA review. (In contrast, if a proposed change
at an existing facility would expand the facility’s footprint or otherwise include new and unique
activities, a new NEPA review may be required.) GPA urges EPA to clarify that if a site-specific
NEPA review has been conducted in the past and the new construction or modification project
does not trigger additional NEPA review, the operator can continue to rely on the prior NEPA
review for ESA and NHPA compliance, regardless of when that NEPA review occurred. Without
such clarification, operators may be forced to conduct a screening process and delay construction
pending EPA approval in situations where BIA or BLM concluded that additional NEPA review
was not necessary. As long as a prior site-specific NEPA review has occurred, GPA urges EPA
to defer to these land use agencies when they conclude that new construction or modification
projects will not produce new environmental impacts that require additional NEPA review. In
addition, GPA urges EPA to consider whether programmatic EISs can satisfy the relevant ESA
and NHPA requirements. Programmatic EISs can address both ESA and NHPA issues on a
reservation-by-reservation basis in a manner that addresses both the historic resources and
endangered species that may be present in a given area. Allowing individual sources to rely on
the ESA and NHPA analyses in a programmatic EIS can provide further streamlining benefits
that will reduce the costs of implementation while ensuring that environmental goals are met.

Earthjustice et al. (0044): Environmental and Tribal Commenters commend EPA for ensuring
compliance with its ESA and NHPA responsibilities. However, we request that EPA provide a
procedure for reviewing the ESA and NHPA analysis conducted by other agencies to ensure that
it is adequate. EPA must ensure that emissions from a proposed project do not adversely impact
threatened or endangered species or their habitat. [16 U.S.C. § 1536(a)(2).] For example,
emissions of ozone precursors can have significant negative impacts on plant species. As EPA
explains in the preamble to the 2015 Ozone NAAQS, ozone is causally linked to visible foliar
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injury, decreased photosynthesis, changes in reproduction, decreased growth, decreased
ecosystem productivity, decreased crop yield, and changes in ecosystem composition. [80 FR
65369-410.] EPA also noted that several tribes have indicated that many ozone sensitive species
are culturally significant. [Id. at 65379.] EPA must use its expertise in ozone’s impacts to ensure
that the BLM and BIA provide adequate analysis to ensure that threatened and endangered plants
are not harmed by oil and gas-related air pollution. In particular, EPA can review the accuracy
and adequacy of air quality modeling and other analysis conducted by the surface management
agencies to ensure that it accurately conveys whether and how new and modified sources will
adversely impact air quality in already-polluted regions.

Earthjustice et al. (0044): EPA should also ensure that the NHPA analysis conducted by the
BIA and BLM is sufficient. There are many sensitive cultural sites and areas of special cultural
and spiritual significance to tribes and their members located within Indian Country, and it is
crucial that these areas receive the full protection they deserve under the law. In particular, EPA
should ensure that particulate matter emissions do not cause soot damage to cliff paintings and
other cultural artifacts that can be harmed by soot deposition.*

Western Energy Alliance (0045): The National FIP Must Be Revised to Remove the
Jurisdictional Overreach Regarding the Endangered Species Act and National Historic
Preservation Act - We are concerned that EPA’s requirements for additional analysis under the
Endangered Species Act (ESA) and National Historic Preservation Act (NHPA) in the National
FIP will lead to additional lengthy permitting delays. It is counterproductive to develop a
nationwide FIP for permitting that includes site-specific individual determinations for each
permitted location. Operators must already contemplate impacts to threatened and endangered
species as well as cultural resources in development plans. This added, secondary layer of
approval proposed by EPA will add delay and expense while duplicating existing protections for
species and cultural resources.

As EPA states in the proposal preamble, “[a] FIP...has the advantage of not requiring a source to
initiate advance review and obtain approval of coverage from the Reviewing Authority before
beginning construction...and it would reduce the resource burden on reviewing authorities
associated with processing the potentially large volume of requests...”. [80 FR 56568.] Through
the requirement to assess threatened and endangered species and historic properties under the
FIP, EPA is compromising the very benefits of a FIP.

The Alliance is also concerned with the jurisdictional overreach of EPA regarding requirements
related to threatened and endangered species and historic properties in the proposed regulations.
As recognized in the proposed rule, an operator is required to obtain an Application to Drill
(APD) on federal lands or lands held in trust by the federal government in order to conduct any
oil and natural gas production activities. In order to obtain an APD, the operator must work with
both the Bureau of Indian Affairs (BIA) and Bureau of Land Management (BLM) to conduct the

14 See, e.g., Krista Deal et al., Wildland Fire In Ecosystems: Effects of Fire On Cultural Resources and Archaeology
18 (2012) (describing impacts of particulate deposition on cultural resources) (Appx. at 2244); BLM, Final EIS
West Tavaputs Plateau Natural Gas Full Field Development Plan at 4-239 to 4-244 & App. G at 14-18, 35-40
(2010), www.bIm.gov/ut/st/en/fo/price/energy/Oil_Gas/wtp_final_eis.html (Appx. at 1673) (describing impacts of
dust and other pollutants related to oil and gas development on cultural resources, including rock art, in Utah).
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necessary consultations required under the Endangered Species Act (ESA) and National Historic
Preservation Act (NHPA) through the National Environmental Policy Act (NEPA) process.
However, where there is no federal nexus, the EPA has no jurisdiction to require ESA or NHPA
consultations. Therefore, Western Energy Alliance has concerns with the section in the proposed
rule requiring operators to conduct a screening process for ESA and NHPA review before
beginning construction under the proposed FIP on lands with no federal nexus. EPA is not a
surface management agency and does not have jurisdiction under the ESA and NHPA on state
and private lands.

American Petroleum Institute (API) (0046): While the O&G FIP acknowledges several
practical considerations for permitting oil and natural gas sources, the proposed program falls
short of many of the streamlining permitting objectives mentioned above that are found in
corresponding state programs including:

» The proposed O&G FIP contains a screening step for the Endangered Species Act and
the National Historic Preservation Act that could cause substantial delay in projects
for a review that is unnecessary and not required under the law.

American Petroleum Institute (API) (0046):
Proposed Language

49 CFR 849.104 of the proposed O&G FIP establishes requirements for ensuring compliance
with the federal Endangered Species Act (ESA) and National Historic Preservation Act (NHPA).

Issue

The proposed rule would require affected sources to satisfy one of two alternative provisions
addressing the Endangered Species Act (ESA) and the National Historic Preservation Act
(NHPA). If the proposed source or modification already had undergone review under these laws
(e.g., in connection with approvals issued by the Bureau of Land Management), then
documentation of that prior review must be submitted to EPA and the relevant Tribe as a
condition of using the FIP. The source also must show it is in compliance with any relevant
requirements flowing from that prior review. [Proposed § 49.104(a)(1).]

If the proposed source or modification has not undergone prior ESA or NHPA review, then the
source must conduct ESA and NHPA screening using a specified procedure, the screening must
be submitted to EPA and the relevant Tribe, and the source must obtain written confirmation
from EPA that it has satisfied the screening requirements before the FIP may be used. [Proposed
§ 49.104(a)(2).]

In the preamble to the proposed rule, EPA provides the following rationale for these
requirements: “Although the individual coverage of each source that would operate under the

FIP would not constitute a separate triggering action for ESA or NHPA purposes, we believe that
the proposed FIP’s procedures relating to listed threatened or endangered species and historic
properties provide an appropriate site specific means of addressing issues regarding potential
impacts on those resources in connection with sources that could be covered under the FIP.” [80
FR 56566.]
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Imposition of these ESA and NHPA requirements as conditions of using the FIP is unlawful and
unreasonable. It is unlawful because the ESA and NHPA are triggered only when a federal action
is taken. As EPA acknowledges in the preamble, the use of the FIP by an affected source does
not require any federal action. Therefore, there is no need or justification for imposing ESA or
NHPA requirements when an affected source avails itself of the FIP.

These requirements are unreasonable because they stand to frustrate the entire purpose of the
FIP. EPA stresses in the preamble that the purpose of the FIP is to provide a “streamlined”
approach to permitting minor O&G sources on Indian lands, which would be accomplished in
part by imposing “unambiguous” requirements on affected sources. [Id. at 56557.] EPA further
explains that the FIP is intended to “reduce burden for sources and the Reviewing Authority and
prevent delays in new construction due to the minor NSR permitting obligation.” [Id.]

None of these goals would be realized if the proposed ESA and NHPA requirements are
finalized. The FIP would not be a “streamlined” permitting alternative when ESA and NHPA
review had not previously been conducted because the FIP could not be used until screening was
completed, the screening was submitted to EPA, and EPA reviewed and approved in writing the
results of the screening. In the best of situations, this process will impose significant delay on the
use of the FIP. While that is bad enough, this process is ripe for abuse because it invites third
parties to use the process as a mechanism for opposing O&G projects. In the face of objections,
EPA will have no choice but to stop the process for the time needed to assess and respond to the
comments. Even meritless objections will slow permitting to a crawl.

Moreover, under these procedures, the FIP would certainly not impose “unambiguous”
requirements. Case-specific ESA and NHPA review is the antithesis of an unambiguous process.
Also, these procedures certainly would not “reduce the burden” of permitting for affected
sources and EPA. Injecting ESA and NHPA review into the FIP process has the opposite effect
of substantially increasing permitting burdens and disadvantage development in Indian Country.
In short, the proposed approach to implementing the ESA and NHPA would unreasonably
interfere with all of the purposes EPA describes as the basis for this rule.

Notably, the approach taken here is unique to the proposed FIP as compared to any other directly
applicable substantive CAA rule. For example, EPA recently proposed changes to NSPS Subpart
0000, which also applies to affected sources that would be covered by the FIP (indeed, NSPS
OO0OO is incorporated by reference into the FIP). There is no mention whatsoever of ESA or
NHPA in the NSPS OOOOQa proposal. Yet, like the FIP, NSPS OOOO (and the proposed NSPS
0O000a) effectively authorizes the construction of new sources and modification of existing
sources. And, like the FIP, NSPS OOQO applies directly to affected sources without any need or
requirement for case-specific authorization or decision-making. The difference in approach
between the proposed FIP and other directly applicable CAA substantive rules is unexplained
and unexplainable. Therefore, there is no justification for imposing ESA and NHPA
requirements under the FIP.

Recommendation
API proposes that EPA remove section 849.104 from the proposed FIP, as the FIP does not
trigger ESA or NHPA review.
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The EPA’s summary of the above comments and the EPA’s responses to these
comments on the proposed amendments to the Federal Indian Country Minor NSR
rule are as follows:

Comment #10: Two commenters (0038, 0045) expressed concern about the EPA’s authority to
impose requirements relating to threatened or endangered species and historic properties in the
proposed national FIP. These commenters stated that where there is no federal nexus, the EPA
has no jurisdiction to require Endangered Species Act (ESA) or National Historic Preservation
Act (NHPA) consultations. These commenters also noted that the EPA is not a surface land
management agency and does not have jurisdiction on state and private lands to require such
consultations where a federal nexus does not exist. Another commenter claimed that imposition
of these ESA and NHPA requirements as conditions of using the FIP is unlawful and
unreasonable. The commenter stated that it is unlawful because the ESA and NHPA are triggered
only when a federal action is taken, and that as the EPA acknowledges in the preamble, the use
of the FIP by an affected source does not require any federal action. Therefore, the commenter
believes that there is no need or justification for imposing ESA or NHPA requirements when an
affected source avails itself of the FIP.

Response #10: We disagree with the commenters’ statement that the EPA lacks authority to
require assessments of potential impacts on these resources as sources are covered under the FIP.
Consistent with the EPA’s authority under the CAA, the EPA has built the screening procedures
into the FIP as an adequate and appropriate means of addressing potential impacts on these
resources. Given the intended scope of the FIP, it would be very difficult, if not impossible, for
the EPA to evaluate such potential impacts in all areas where the FIP might apply. As a result,
the EPA has concluded that the only way to address potential impacts on these resources in
conjunction with the FIP, which is intended to provide a streamlined mechanism for complying
with the Federal Indian Country Minor NSR rule, is to require the owners/operators to do it.
Although the EPA is not a land management agency, the EPA is the federal agency promulgating
the FIP, which will cover sources irrespective of whether they locate on federal or non-federal
land. The EPA understands that completing the screening procedures will impose some burden
on covered sources. However, the EPA has attempted to streamline these procedures to the
extent practicable while ensuring appropriate consideration of the resources. We have not made
any changes to the ESA/NHPA procedures as a result of these comments.

Comment #11: Four commenters (0038, 0040, 0045, 0046) expressed concern that the FIP’s
requirements for additional analysis addressing listed species and historic properties where a
prior assessment by another federal agency has not been completed will lead to lengthy
permitting delays. One commenter stated that the added secondary layer of listed species and
historic property approval proposed by the EPA will add delay and expense, while duplicating
existing protections for species and cultural resources. One commenter stated that the inclusion
of site-specific reviews for listed species and historic properties contradicts the EPA’s statement
in the preamble that the purpose of the FIP is to provide a “streamlined” approach to permitting
minor oil and natural gas sources on Indian lands, which would be accomplished in part by
imposing “unambiguous” requirements on affected sources. The commenter asserted that case-
specific listed species and historic property review is the antithesis of an unambiguous process.
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Response #11: The EPA has promulgated the FIP to streamline the NSR permitting process to
allow sources to avoid potential delays associated with individual source permitting. In
connection with issuance of the FIP — which provides the relevant CAA authorization for sources
to construct — the EPA has also added the threatened and endangered species and historic
property screening procedures as an appropriate means of addressing potential impacts on these
resources as sources are covered under the FIP. As indicated below, the EPA does not view
coverage of individual sources under the FIP as separate ESA or NHPA triggering events.
However, given the intended scope of the FIP, it would be very difficult, if not impossible, for
the EPA to evaluate the potential impacts on the relevant resources in all areas where the FIP
might apply. As a result, the EPA has concluded that the only way to address these impacts in
conjunction with issuing this FIP, which is intended to provide a streamlined mechanism for
complying with the Federal Indian Country Minor NSR rule, is to require the owners/operators
to do it.. The EPA has, however, provided significant streamlining opportunities in this process
by providing an avenue for covered sources to rely on prior listed species/historic property
assessments done in connection with other federal agency permits or authorizations, and the EPA
anticipates that many of the covered sources will have undergone such prior assessments and,
thus, will require no further analysis. If analysis is required in those few cases where no prior
assessment is available, the EPA has provided straightforward procedures for sources to
complete their own assessments.®® No changes were made as a result of this comment.

Comment #12: Two commenters (0038, 0040) stated that, while federal actions trigger ESA
consultation and NHPA review, compliance with the FIP itself is not a federal action triggering
ESA and NHPA review. One of these commenters noted that the EPA acknowledged in the
preamble that the use of the FIP by an affected source does not require any federal action. The
other commenter stated that many of the new sources and modifications undertaken in reliance
on this FIP will have already been authorized by another federal action that complies with ESA
and NHPA, and that compliance with the FIP by these new sources and modifications is not the
federal action. The commenter added that for projects that have not undergone some earlier or
concurrent federal authorization process, compliance with the FIP is not the federal action. The
commenter further indicated that NESHAPs and NSPS present an analogous situation — sources
complying with NESHAPs and NSPS across the country do not trigger ESA and NHPA reviews.

Another commenter (0046) noted that the approach the EPA is taking with the FIP is unique as
compared to any other directly applicable substantive CAA rule. For example, the EPA recently
proposed changes to 40 CFR part 60, subpart OOOO, which also applies to affected sources that
would be covered by the FIP (40 CFR part 60, subpart OOOQQO, is included in the proposed FIP).
The commenter noted that there is no mention of ESA or NHPA in the 40 CFR part 60, subpart
00004, proposal. In the commenter’s view, like the FIP, 40 CFR part 60, subpart OOOO (and
the proposed 40 CFR part 60, subpart OOOQa), effectively authorize the construction of new
sources and modification of existing sources. And, like the FIP, 40 CFR part 60, subpart OOOO
applies directly to affected sources without any need or requirement for case-specific
authorization or decision-making. The commenter asserts that the difference in approach
between the proposed FIP and other directly applicable CAA substantive rules is unexplained
and unexplainable and that there is no justification for imposing ESA and NHPA requirements
under the FIP.

15 To find these procedures, go to: https://www.epa.gov/tribal-air/tribal-minor-new-source-review/.
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Response #12: The EPA agrees that each separate coverage under the FIP does not constitute an
action that triggers ESA/NHPA. However, the EPA disagrees that the listed species and historic
property screening procedures included in the FIP impose ESA or NHPA compliance
requirements on covered sources. These screening procedures are intended to be an appropriate
means of addressing potential impacts on the relevant resources in connection with the EPA’s
issuance of the FIP, which provides CAA authorization for sources to construct in lieu of
individual or other permitting under the Federal Indian Country Minor NSR rule.

The screening procedures are requirements of the FIP — not of the ESA or NHPA — and are
consistent with the EPA’s authority under the CAA. These requirements are appropriate for the
FIP, which, as noted above, provides CAA authorization for sources to construct without the
need for separate NSR permitting. By contrast, NSPSs and NESHAPSs impose emission reduction
requirements on sources, but are not separate authorizations for construction. We have not made
any changes as a result of these comments.

Comment #13: One commenter (0040) expressed concern about the potential burdens associated
with the listed species and historic property compliance provisions and urged the EPA to clarify
when an affected facility is permitted to rely on a prior National Environmental Policy Act
(NEPA) analysis to fulfill these requirements. This commenter asked the EPA to clarify that the
prior NEPA review need not be conducted simultaneously with the construction or modification
of the affected facility, referring to cases where the Bureau of Indian Affairs (BIA) or Bureau of
Land Management (BLM) may have completed an applicable NEPA review well in advance of
the specific construction activity. This commenter also requested that the EPA consider whether
programmatic environmental impact statements (EISs) can satisfy the relevant requirements,
noting that programmatic EISs can address both ESA and NHPA issues on a reservation-by-
reservation basis in a manner that addresses both the historic resources and endangered species
that may be present in a given area. This commenter stated that allowing individual sources to
rely on prior ESA and NHPA analyses in a programmatic EIS can provide further streamlining
benefits that will reduce the costs of implementation, while ensuring that environmental goals are
met.

Response #13: The EPA has added regulatory text to the final rule to clarify the documentation
that needs to be submitted with the Part 1 Registration Form, what the documentation must
show, and the process by which it must be submitted. The documentation must demonstrate that,
for the project site operating under the FIP, another Federal agency (e.g., BLM or BIA) had met
its applicable statutory obligations under the ESA and NHPA in connection with its involvement
with the project. An example of acceptable documentation would be a letter from the FWS (for
ESA) or a historic preservation office (for NHPA) stating that the project has been reviewed, and
the relevant statutes have been satisfied by the agency conducting the review, that any impacts of
the project have been assessed, and any appropriate mitigation included. Such letters may, for
instance, include a concurrence from FWS that a project will have no likely adverse effects on
listed species or critical habitat.

Comment #14: One commenter (0044) requested that the EPA provide a procedure for reviewing
the ESA and NHPA analyses conducted by other agencies (e.g., BIA and BLM) to ensure that it
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is adequate and sufficient. The commenter stated that the EPA must ensure that emissions from a
proposed project do not adversely impact threatened or endangered species or their habitat. The
commenter added that the many sensitive cultural sites and areas of special cultural and spiritual
significance to tribes and their members must receive the full protection they deserve under the
law.

Response #14: The EPA appreciates the commenter’s concern that listed species and historic
properties, including properties of specific interest to Indian tribes, receive appropriate
consideration and protection. The EPA believes as a general matter that the agencies with
relevant resource expertise’® (e.g., the U.S. Fish and Wildlife Service and Tribal and State
Historic Preservation Officers) are best qualified to ensure that the considerations the commenter
is raising related to threatened and endangered species and cultural resources are addressed. The
EPA has thus included appropriate screening procedures in the FIP to ensure that a complete
assessment of covered projects occurs, either as part of a separate federal agency’s prior
compliance with the ESA and NHPA in connection with a source, or during a source’s screening
review under the FIP if no such prior assessment is available. In either scenario, the expert
resource agencies will be appropriately involved in the consideration of any impacts on the
resources and in the development of any relevant mitigation measures. The EPA will then ensure
that sources have successfully completed the assessment process, that the documentation is
available, and that the sources are in compliance with the FIP’s requirements, including
requirements with adequate measures to address air quality issues.

By way of example, the EPA envisions the process could work as follows: an oil and natural gas
owner/operator submits a request to drill to BLM or BIA; BLM/BIA initiate a comprehensive
review of the project’s potential impacts on the protected resources and engage in any required
consultations with the expert resource agencies prior to approving new oil and natural gas
activity; these consultations and assessments address direct and indirect effects of the action on
the protected resources; the process concludes with relevant concurrences or other final decisions
regarding the project’s impacts and identification of any mitigation measures; and the source
submits required information to the EPA under the FIP to demonstrate compliance with the ESA
and NHPA as part of the prior review. The EPA notes that this process may occur as part of a
review by the other federal agency under NEPA, in which case the EPA may be involved as one
of the reviewing agencies of the NEPA assessment. In light of the degree of involvement of the
land management federal agencies in project oversight and the expertise of the resource agencies,
the EPA anticipates that this process will result in appropriate consideration of any impacts on
the protected resources and that additional involvement by the EPA in that review would not
provide meaningful additional input. The EPA has revised the regulatory text to specify what
documentation relating to another Federal agency’s compliance with ESA and NHPA is
acceptable to demonstrate that these requirements are met.

3.0  Comments on the Rationale for the Proposed FIP

16 These experts possess the knowledge — and, under their statutes and regulations, the authority and responsibility —
necessary to assess impacts on protected resources and to judge the adequacy of any mitigation measures needed to
protect those resources.

39



Marrs (0027): Targeting new true minor sources of harm to citizens through the natural gas and
oil industries would better protect American Indians living in Indian Country through a broader

protection plan from the EPA, building off of pre-existing tribal laws regarding regulation where
they exist.

Marrs (0027): A “true minor source” under the Federal Indian Country Minor NSR rule is a
source that emits, or has the potential to emit, regulated NSR pollutants in amounts less than a
major source threshold under the PSD Program of 40 CFR 52.21, or the Federal Major NSR
Program for Nonattainment Areas in Indian Country at 40 CFR 49.166- 49.173, but equal to or
greater than the minor NSR thresholds in 40 CFR 49.153. Essentially, any minor source is an
emissions production source that emits under 100ppm, thus not qualifying as a major emissions
source.

Under the new rule, a FIP would cover the oversight of minor source emitters in Indian country,
rather than the tribal government issuing Tribal Implementation Plan (TIP) to regulate minor
source emissions. The FIP coming from the EPA would seek to streamline the process and
provide additional protections under federal statutes and regulations in order to benefit the health
and safety of a tribe from air pollution. However, the rule does leave open the opportunity for
permits that are issued by the tribe that would cover specific sites and minor sources, or existing
TIPs could be approved by the EPA if they have not been already.

Under most circumstances, the Federal Indian Country Minor NSR rule would specify the
process and requirements for using general permits to authorize the construction of new emission
sources or modifications of true minor sources. The EPA issues general permits to streamline the
approval of minor source emissions rather than site-specific permits for each emission source. A
permit by rule, however, is a standard set of requirements that would also, like a general rule,
allow for minor sources to be under the same category, given that they do not overstep emission
standards, when they are similar in nature.

The authority the EPA has in both altering the tribal regulations, as well as the regulation of the
oil and natural case industry itself in this scenario, stems from discretionary authority under
sections 301(a) and 301(d)(4) of the Clean Air Act (CAA) and 40 CFR 49.11(a)—which gives
the authority to create a FIP to fix a regulatory gap under the CAA regarding oil and natural gas
production in Indian country.’

Marrs (0027): Implementation aside, as well as the issue of reorganizing regulation under an
FIP, the goal of the EPA in the creation of this rule should be fairly obvious. According to the
WHO ambient outdoor air pollution in both cities and rural areas was estimated to cause 3.7
million premature deaths worldwide in 2012, due to numerous environmental risks such as
particulate matter (PM), ozone (O3), nitrogen oxide (NO2), and sulfur dioxide (SO2) leading to
various respiratory and circulatory diseases. In reduced quantities, as the EPA proposals seek to
furnish by creating an FIP to reduce minor source emissions of these categories, the WHO

17 Many tribes do not have existing Tribal Implementation Plans, thus leaving a “no-man’s land” of regulatory
authority.
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estimates that these risks to those in these areas would be significantly diminished.*® Mirroring
low-income areas in other parts of the world, the history of American Indian hardship as a result
of broken treaties and forced relocation to reservations predominately in the American West has
created health issues stemming from poverty. Similarly, this has also created a high risk for air
pollution problems and the health risks associated with it among populations in Indian country,
namely from the rich natural resources that lie under reservation and other tribal lands.® 2°

The Tribal Energy and Environmental Information Clearinghouse highlights some of the issues
associated with air pollution from oil and natural gas industries looking to tap into previously
underutilized resources on tribal lands, with tribes seeking to capitalize on potential economic
gains. Tribal sources further note that “emissions generated during the drilling/development
phase include vehicle emissions; diesel emissions from large construction equipment and
generators, storage/dispensing of fuels, and, if installed at this stage, flare stacks; small amounts
of carbon monoxide, nitrogen oxides, and particulates from blasting activities; and dust from
many sources, such as disturbing and moving soils (clearing, grading, excavating, trenching,
backfilling, dumping, and truck and equipment traffic), mixing concrete, and drilling. During
windless conditions (especially in areas of thermal inversion), project-related odors may be
detectable at more than a mile from the source. Excess increases in dust could decrease forage
palatability for wildlife and livestock and increase the potential for dust pneumonia.”?! Many of
these health hazards specifically fall under the category of emissions from a minor source
according to the EPA, which would be regulated under the application of this rule to new true
minor sources.

Another major issue facing these tribal communities is the lack of infrastructure and staff to
successfully implement plans that control air pollution sources that interfere with tribal lands.
There is a desire to harness economic opportunities when they present themselves in the form of
natural resource wealth, however, a lack of expertise in the environmental impact of plans, the
fact that not all tribes have proper implementation plans, the existing political/scientific
infrastructure to properly regulate emission sources, the use of land-based economies.?

Here, the EPA seeks to create an FIP to attempt to remedy this situation, covering the gaps left
open by the lack of a TIP, which many tribes have not created. The EPA’s plan would likely
streamline the process for creating protections for tribes, which in effect would give the tribes
more assured federal protection for these highlighted issues, much of which are covered by the
EPA’s proposed rule itself. While economic self-determination would largely be shifted to the
control of the EPA except in areas where tribes have existing TIPs or exclusive dominion over

18 World Health Organization, Ambient (outdoor) Air Quality and Health, (March 2014). Available at
http://www.who.int/mediacentre/factsheets/fs313/en/.

19 $168 Million Settlement between Navajo Coal Plant and EPA, Indian Country Today Media Network, (June 25,
2015).

20 The settlement was against the Four Corners Power Plant, a high-pollution power plant on Navajo land resulting
in respiratory illness and disease to a large number of tribe members, largely stemming from unregulated upgrades
that were implemented by the plant.

21 Oil and Gas Drilling/Development Impacts, Tribal Energy and Environmental Clearinghouse, Available at
http://teeic.indianaffairs.gov/er/oilgas/impact/drilldev/.

22 |_auren Wenzel, Environmental Risk in Indian Country, U.S. EPA National Network for Environmental
Management Studies, 21, 22 (2004). Available at http://nepis.epa.gov/Adobe/PDF/400007NV.PDF.

41



environmental affairs, it could be argued that the health benefits to tribal members outweigh the
natural resource exploits.

QEP Resources, Inc. (0038): QEP also supports EPA's strategy to align the FIP with existing
federal standards. As stated in the proposal, there is value in relying on regulations that have
been vetted through the public comment process and that operators have already committed to
complying with. [See 80 FR 56569.]

Gas Processors Association (GPA) (0040): GPA strongly supports EPA’s proposal to develop a
streamlined preconstruction review process for sources in the oil and natural gas sector. A
streamlined permitting process, such as the proposed federal implementation plan (“FIP”), offers
a number of important benefits that will allow cost effective and efficient development of oil and
natural gas resources in Indian Country while at the same time ensuring continued environmental
protection in accordance with EPA’s obligations under the national ambient air quality standards
(“NAAQS”) program and industry’s commitment to be environmental stewards when engaged in
industrial activities. Because sources within the oil and natural gas production and processing
sectors share many design attributes, site-specific permitting is not necessary in many cases. A
streamlined preconstruction review process that incorporates uniform requirements across the
entire sector is in the best interests of federal permit writers and of the regulated community.

Earthjustice et al. (0044): The Proposed FIP would allow minor oil and gas sources to forego
preconstruction review and permitting and instead simply certify that they will comply with six
air quality regulations (“six regulations”) that already apply within Indian Country: (1) current
and future NSPS for new and modified sources in the oil and natural gas sector, 40 CFR Part 60,
Subpart OO00 and OO0O0a (proposed); (2) NSPS for fuel storage tanks, 40 CFR Part 60
Subpart Kb’ (3) NSPS for compression ignition internal combustion engines, 40 CFR Part 60,
Subpart 1111; (4) NSPS for spark ignition internal combustion engines, 40 CFR Part 60, Subpart
J1JJ; (5) national emission standards for hazardous air pollutants (“NESHAPs”) for oil and
natural gas production facilities, 40 CFR Part 63, Subpart HH; and (6) NESHAPs for process
heaters, 40 CFR Part 63, Subpart DDDDD. [80 FR 56558.] However, EPA has provided no
assurance that these six regulations will adequately address the air quality problems in Indian
Country and ensure compliance with all applicable standards including the National Ambient Air
Quality Standards (“NAAQS”), Prevention of Significant Deterioration (“PSD”) Program, and
the Visibility Protection program. [See 42 U.S.C. 88 7602(y), 747071, 7473, 7491.]

Earthjustice et al. (0044): As EPA explained in the tribal NSR rule, preconstruction permitting
procedures are designed to “demonstrate that [sources] will be operating in a manner that is
protective of air resources and the NAAQS” and that “any economic growth occurring in Indian
Country will be in harmony with the preservation of Clean Air Act resources.”?® Permit
applications inform the regulatory authority about the amount of emissions anticipated from a
new or modified source. [76 FR 38759.] Each permit is subject to two types of technical review:
(2) control technology review; and (2) review of the probable impact on air quality of the
proposed new source. [Id. at 38760-61.]

2376 FR 38753; see also id. at 38760 (stating that the minor source permitting program is “primarily designed to
assure that the NAAQS are achieved and to prohibit any minor source from emitting any air pollutant in amounts
that would contribute to nonattainment or interfere with maintenance of the NAAQS”).
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The control technology review includes consideration of “local air quality needs, typical control
technology used by similar sources in surrounding areas, anticipated economic growth in the area
and cost-effective control alternatives.” [Id. at 38760.] This case-by-case analysis “provides the
reviewing authority with the flexibility to create requirements that protect public health and the
environment, but also takes into consideration the needs of the area in question based on its
current air quality situation, the potential air quality impacts from the growth associated with the
source and the technological and economic feasibility of the control technology as well as the
control technologies in use in the surrounding states.” [Id. at 38761.] The permitting authority
also considers the impact of the source on air quality. If there is any concern that a minor source
could “cause or contribute to a NAAQS or PSD increment violation,” the permitting authority
may require dispersion modeling. [1d.]

Although EPA offers the Proposed FIP as a substitute for this permitting process, EPA did not
conduct any control technology review, air quality impacts analysis, or dispersion modeling for
the Proposed FIP. In the ANPR, EPA seemed to acknowledge that such analysis was necessary.
EPA stated that if it adopted a uniform set of control technology requirements, it would
undertake a “control technology review” similar to that provided in the Indian minor source rule.
[79 FR 32519.] As part of that review, EPA indicated that it would consider a list of potential
control technology options such as requirements currently applicable or under consideration by
federal, state, and local agencies and recommendations in the CTGs. [Id.] EPA also planned to
weigh the energy, environmental, and economic impacts of those controls. [Id.] However, EPA
conducted no such analysis for the Proposed FIP. An analysis of existing state regulations, such
as those adopted in Colorado, and recommendations in the CTGs would have revealed that
controls for existing sources are available at reasonable costs and being implemented. [See infra
p. 19.]

Earthjustice et al. (0044): Many areas of Indian Country are already exceeding federal public
health standards. EPA provided a table in the ANPR which shows that, among counties where
Indian Country exists, six are designated as nonattainment for the 1997 annual PM2.5 NAAQS,
seventeen are designated as nonattainment for the 2006 24-hour PM2.5 NAAQS, fifteen are
designated as nonattainment for the 1987 PM10 NAAQS, and twenty-one are designated as
nonattainment for the 2008 8-hour ozone NAAQS. [79 FR 32510-11.] The same data table also
shows that eighteen counties where Indian Country exist are exceeding the 2008 8-hour ozone
NAAQS based on 2010-12 design values. [Id. at 32511.] And, according to EPA’s website, fifty-
three tribes have jurisdiction over parts of Indian Country that are designated nonattainment with
the 2008 8-hour ozone standard.?*

Current ozone nonattainment designations under the old 75 parts per billion (“ppb”) standard are
not the best indicator for whether ozone levels pose a danger to public health. After several years
of delay, EPA recently strengthened the 8-hour ozone NAAQS to 70 ppb.?°> However, under the
American Thoracic Society (“ATS”) guidelines and EPA’s own Clean Air Scientific Advisory

24 EPA, Tribal Final Designations, http://www3.epa.gov/ozonedesignations/2008standards/final/tribalf.ntm.
% See EPA, National Ambient Air Quality Standards for Ozone, 80 FR 65292, 65292 (Oct. 26, 2015) (2015 Ozone
NAAQS).
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Committee’s (“CASAC”) advice, sensitive populations experience adverse health impacts when
exposed to ozone concentrations down to 60 pphb.?® 27

As shown in Table 1, many counties that include Indian Country have both significant oil and
gas production (>10,000 barrels oil and/or >1,000,000 thousand cubic feet (mcf) gas per year)
and 2012-14 design values which either exceed the 2015 ozone NAAQS or are at levels that pose
a threat public health and the environment. Three counties have 2012-14 design values that
exceed the NAAQS, seven counties have 2012-14 design values above 60 ppb, and two counties
have 2012-14 design values above 50 pph.?

TABLE 1

State County 2014 DV Reservations, Rancherias (CA), and/or
(ppm) Pueblos (NM) Located in County

CA Tehama 0.075 Paskenta Band of Nomlaki

CO La Plata 0.068 Southern Ute; Ute Mountain Ute

% See Comments of Am. Lung Ass’n et al. on EPA’s Proposed Revisions to the National Ambient Air Quality
Standards for Ozone at 46 (Mar. 17, 2015) (Docket No. EPA-HQ-OAR-2008-0699) (Ozone NAAQS Revisions
Comments) (Appx. at 55).

27 CASAC found that there were “adverse effects, including clinically significant lung function decrements and
airway inflammation, after exposures to 60 ppb ozone in healthy adults with moderate exertion.” Ozone NAAQS
Revisions Comments at 54 (citing Letter from CASAC Chair Dr. H. Christopher Frey to U.S. EPA Administrator
Gina McCarthy re: Second Draft Policy Assessment for the Review of the Ozone National Ambient Air Quality
Standards (EPA-CASAC-14-004) at 7 (June 26, 2014)). CASAC further advised EPA “there is a scientific basis to
anticipate that adverse effects for [sensitive] subgroups [such as children with asthma] are likely to be more
significant at 60 ppb than for healthy adults.” Id. Thus, EPA’s Children’s Health Protection Advisory Committee
(“CHPAC”) concluded that a 60 ppb standard was requisite to protect children’s health and advised EPA to adopt a
60 ppb ozone NAAQS in order to adequately protect children’s health with a sufficient margin of safety. Id. at 55—
56 (citing Letter from CHPAC Chair Dr. Sheela Sathyanarayana to CASAC Chair Dr. Christopher Frey (May 19,
2014)). And the ATS has long supported a 60 ppb 0zone NAAQS because of the strong scientific evidence showing
relationships between ozone exposure down to the 60 ppb level and adverse health effects like hospital admissions
for asthma, chronic obstructive pulmonary disorder in children and adults, lung function deficits in healthy adults,
and increased mortality for the elderly and patients with chronic diseases. 1d. at 56-57 (citing M.B. Rice, T.L.
Guidotti, & K.R. Cromar on behalf of the ATS Environmental Health Policy Committee, Scientific Evidence
Supports Stronger Limits on Ozone, AM. J. CRITICAL CARE MED. (2014)).

28 Sources for Table 1: EPA, 2014 Design Value Reports: Ozone (July 20, 2015),
http://www3.epa.gov/airtrends/pdfs/Ozone_DesignValues_20122014 FINAL_08 03_15.xlsx (county level data is
available at tab four of the spreadsheet); Bureau of Indian Affairs, Indian Reservations in the Continental United
States, www.nps.gov/nagpra/DOCUMENTS/RESERV.PDF; Cal. Div. of Oil, Gas, and Geothermal Res. (DOGGR),
Online Production and Injection Query for the State of California, http://opi.consrv.ca.gov/opi/opi.dll (search by
“County” and “Get Sums” for county level data); DOGGR, Well Finder,
http://maps.conservation.ca.gov/doggr/#close (search by “PLSS” and “all wells” for Rancheria level data); Colo. Oil
and Gas Conservation Comm’n, COGIS — Production Data Inquiry,
https://cogcc.state.co.us/cogis/ProductionSearch.asp (search by “County”); N.M. Oil Conservation Div., County
Production and Injection Summary by Month,
wwwapps.emnrd.state.nm.us/ocd/ocdpermitting//Reporting/Production/CountyProductionInjectionSummaryReport.
aspx; N.D. OIL AND GAS DIV., OIL IN NORTH DAKOTA: 2014 at 1404 (2015),
www.dmr.nd.gov/oilgas/stats/AnnualProduction/2014 AnnualProductionReport.pdf; Utah Div. of Oil, Gas &
Mining, Utah Oil Production by County, http://oilgas.ogm.utah.gov/Statistics/PROD_Qil_county.cfm; Wyo. Qil and
Gas Conservation Comm’n, Download Production by County and Year,
http://wogcc.state.wy.us/productioncountyyear.cfm (search by “county” and “year”).
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CO Montezuma 0.067 Southern Ute; Ute Mountain Ute

NM Sandoval 0.063 Jicarilla Apache; Cochiti Pueblo; Jemez
Pueblo; Laguna Pueblo; San Felipe Pueblo;
Sandia Pueblo; Santa Ana Pueblo; Kewa
(f/k/a Santo Domingo) Pueblo; Zia Pueblo

NM San Juan 0.068 Navajo; Ute Mountain Ute

ND Dunn 0.057 Fort Berthold Reservation (Mandan,
Hidatsa, Arikara)

ND McKenzie 0.057 Fort Berthold Reservation (Mandan,
Hidatsa, Arikara)

uT Carbon 0.068 Uintah & Ouray Reservation (Ute)

uT Duchesne 0.077 Uintah & Ouray Reservation (Ute)

uT San Juan 0.067 Navajo; Ute Mountain Ute (White Mesa)

uT Uintah 0.076 Uintah & Ouray Reservation (Ute)

WYy Fremont 0.064 Wind River Reservation (E. Shoshone & N.
Arapaho)

Counties for which EPA has published 2012-14 8-hour ozone Design Values which include
Indian Country and which produced more than 10,000 barrels oil and/or 1,000,000 McF gas
in most recent year for which data is available from relevant state agency. California
Rancherias and reservations are included only if DOGGR data reveals existing wells located
on tribal lands. See supra and infra nn. 9-10.%°

The Coalition ANPR Comments provided extensive detail about the ozone pollution problems in
the Uinta and San Juan Basins, which have substantial oil and gas development within portions
of Indian Country. [See Coalition ANPR Comments at 4-12.] Oil and gas development in the
Uinta Basin also contributes to visibility issues in Dinosaur National Monument. [See infra pp.
13-14.] In the ANPR, EPA cited a Western Regional Air Partnership study that concluded that
oil and gas sources account for the majority of ozone precursor emissions in the Uinta Basin and
Northern San Juan Basins.>® A recent study in the Uinta Basin concluded that oil and gas sources
contribute 98 to 99% of emissions of volatile organic compounds (“VOCs”), an ozone precursor.
[See Coalition ANPR Comments at 7.] Up to 90% of the development in the Uinta Basin is

2% Because EPA publishes design values and generally designates attainment at the county level, counties, rather
than reservations, are the geographic units used in Table 1. See, e.g., Treasure State Res. Indus. Ass’n v. EPA, No.
13-1263, slip op. at 14 (D.C. Cir. Nov. 3, 2015). Several counties in Oklahoma may also belong on Table 1.
Canadian, Caddo, Cleveland, Comanche, Creek, Dewey, Kay, McClain, Oklahoma, and Tulsa Counties all include
Tribal Jurisdictional Areas, have 2012-14 design values above 70 ppb, and had 2012 annual production of either
>10,000 barrels of oil or >1,000,000 mcf of gas. Okla. Corp. Comm’n, Monthly Oil and Gas Production by County
(year to date) (2012), http://www.occeweb.com/og/ogmonthytd.pdf. However, following the court’s decision in
Oklahoma Department of Environmental Quality v. EPA, it is unclear whether Oklahoma Tribal Jurisdictional Areas
qualify as “Indian country.” 740 F.3d 185, 189 (D.C. Cir. 2014) (“ODEQ”), In the final rule, EPA should clarify
whether its revised definition of Indian Country includes Tribal Jurisdictional Areas in Oklahoma, as well as other
areas with jurisdictional issues, such as allotted lands on the eastern edge of the Navajo Reservation. Environmental
and Tribal commenters encourage EPA to interpret its definition so as to maximize tribal sovereignty and clarify that
the final rule covers allotted lands.

3079 FR 32508 (citing A. Bar-1lan et al., A Comprehensive Emissions Inventory of Upstream Qil and Gas Activities
in the Rocky Mountain States (2013)).
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occurring within Indian Country. [1d. at 8.] Since 2009, the Uinta Basin has experienced
wintertime ozone pollution levels that exceed those in some of the most polluted cities in the
U.S. [See id. at 5-6.]

Additional data released since the Coalition submitted its comments on the ANPR demonstrates
that the Uinta Basin continues to suffer from severe ozone pollution. According to the 2013-14
wintertime ozone season report, the nineteen monitors in the basin collectively measured eight-
eight exceedances of the 2008 ozone standard, and ten of the monitors had overall daily
maximum values above 70 ppb.3! The highest 8-hour average ozone concentration of the season
was 104 ppb. [Id. at 2-7.]

There are similar alarming trends in the San Juan Basin. Much of the San Juan Basin is located
within Indian Country, including portions of the Navajo, Southern Ute, Ute Mountain Ute, and
Jicarilla Apache Reservations. The estimated 22,000 natural gas wells in the Basin are a source
of concern for tribal members, including Diné CARE members, who are already impacted by air
pollution from several coal-fired power plants located in the Basin.®> However, not all of the San
Juan Basin is Indian Country. Nevertheless, as noted above, several thousands of these wells are
located on the Navajo Nation, Southern Ute, and Jicarilla Apache Reservations. [See supra p. 5.]
The Four Corners region has been referred to as a “national sacrifice area” due to the
concentration of energy development and related pollution there, creating significant
environmental justice concerns for the area’s tribal and rural communities.

Air quality in the San Juan Basin is already poor, partially as a result of the high concentration of
oil, gas, and coalbed methane development in the region. [See Coalition ANPR Comments at
11-12.] According to a June 2014 Southern Ute report, all eight 0zone monitors on and near the
tribe’s reservation registered ozone levels exceeding 65 ppb in 2013.% Data from EPA’s
published 2012-14 design values similarly show that all ozone monitors in the region for which
2012-14 design values are available exceed 65 ppb.*®

Although there is much evidence that oil and gas development in Indian Country is causing
likely public health problems, without adequate monitoring, EPA cannot ensure that it is
protecting public health from the emissions associated with oil and gas development. As EPA
recognized in the ANPR,

81 Seth Lyman et al., Utah State University, Final Report: 2013-14 Uintah Basin Winter Ozone Study 6 (Oct. 31,
2014), http://rd.usu.edu/files/uploads/2014_ubos_final_report.pdf (Appx. at 341).

32 See Laura Paskus, On the Front Lines: Diné Women Stand Firm Against Increased, Unfettered Oil Development,
INDIAN COUNTRY TODAY (Mar. 8, 2015), http://indianCountrytodaymedianetwork.com/2015/03/08/front-lines-
dine-women-stand-firm-against-increased-unfettered-oil-development-159512.

33 Rebecca Tsosie, Indigenous People and Environmental Justice: The Impact of Climate Change, 78 U. COLO. L.
REV. 1625, 1630 (2007) (Appx. at 370).

34 Southern Ute Tribe, Environmental Programs Division, Air Quality Program, Southern Ute Indian Tribe Ambient
Air Monitoring Data/NAAQS Comparison (2001-2014) at 3 (June 25, 2014), www.southernute-nsn.gov/wp-
content/uploads/2013/05/La-plata-2014.pdf (Appx. at 403).

35 EPA, 2014 Design Value Reports: Ozone (July 20, 2015),
http://www3.epa.gov/airtrends/pdfs/Ozone_DesignValues_20122014 FINAL_08 03 15.xlIsx (monitor level data is
available at tab five of the spreadsheet).
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[O]ur understanding of the oil and natural gas sector’s impact on ambient air quality in
Indian country is incomplete at this time given the absence of ambient air quality
monitoring sites in many areas of Indian country. At the same time, with the prospect of
continued significant growth in emissions from the oil and natural gas sector, it may be
necessary or appropriate to impose emissions control requirements on existing emissions
units. More detailed information on the air quality in a region would help us better
understand whether emission reductions from existing sources are necessary or
appropriate to accommodate emissions growth while still protecting public health.*

EPA provided a map (excerpted as Figure 1 below and attached, Appx. at 407), which shows that
most areas of Indian Country lack any monitoring coverage. As shown on Figure 1, several
reservations in oil and gas producing areas also lack monitors, including the Jicarilla Apache,
Ute Mountain Ute, FBIR, and Crow Reservations.

FIGURE 1
Monitor Coverage in Indian Country for PM2 5 PM10 and Ozone "
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Earthjustice et al. (0044): In response to the ANPR, there were extensive comments detailing
EPA’s authority to expand monitoring, why additional monitoring is necessary, monitoring
programs that EPA could implement in Indian Country. [EDF ANPR Comments at 11, 13-14;
Coalition ANPR Comments at 29-30.] Environmental and Tribal Commenters hereby
incorporate our ANPR monitoring comments by reference, and ask EPA to consider them in the

3 79 FR 32519; see also id. at 32508 (“These uncertainties are due in part to the scarcity of ambient air monitoring

in some areas of Indian country.”); id. at 32511 (“[A] number of areas of Indian country lack a robust monitoring
network.”).
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current rulemaking. More detailed comments on specific ways that EPA should improve
monitoring requirements in the final rule are included below. [See infra pp. 30-31.]

As discussed above, see supra pp. 8-9, in the ANPR, EPA recognized that the lack of monitors
in Indian Country poses a significant barrier to implementing the regulations necessary to protect
public health. The agency sought comments on “whether and how we might use our CAA
section 114 or other CAA authority to require oil and natural gas sources in Indian Country to
install and operate ambient air monitors.” [1d.] Despite this earlier recognition, the Proposed FIP
does not contain increased monitoring requirements. In fact, the agency makes no reference to
the lack of monitoring in Indian Country. EPA briefly references monitoring requirements by
noting that some of the elements of the six regulations implemented by the FIP include
monitoring requirements.®” But the Proposed FIP does not include any additional monitoring
requirements to remedy the lack of monitors in Indian Country.

This lack of monitors is especially concerning because, in the Proposed FIP, EPA states that it
will address nonattainment in Indian Country by implementing reservation-specific FIPs when
necessary. [80 FR 56570.] But as EPA itself observed in the ANPR, many reservations lack
monitors, or lack sufficiently detailed or robust monitors to demonstrate that an area is in
nonattainment. In EPA’s own words, “[u]sing design values or attainment status to identify areas
in need of enhanced environmental protection may yield results that are not 28 equitable and/or
fully protective of air quality, due to the scarcity of monitoring in Indian Country.” [79 FR
32517.]

The most efficient and expedient method of providing such a monitoring network is requiring
operators to install and operate monitors. [See Coalition ANPR Comments at 29; EDF ANPR
Comments at 11.] Monitoring data must also be made readily available to tribes, tribal members,
and the public. Monitoring options are available at very reasonable costs. For example, EPA
recently certified inexpensive, portable ozone monitors as a federal equivalent method for
monitoring ambient ozone concentrations. [75 FR 22126, 22,126 (Apr. 27, 2010).] Such “Model
202” monitors are commercially available and require only a power adapter plugged into a
vehicle’s cigarette lighter. [Id. at 22126-27.]

Earthjustice et al. (0044): EPA has authority under CAA § 114 to require operators to install
and operate air quality monitors. [Coalition ANPR Comments at 29; EDF Comments at 11.]
Section 114 authorizes EPA, for the purpose of “carrying out any provision of [the CAA],” to
“require any person who owns or operates any emission source” to “install, use, and maintain
such monitoring equipment” and “provide such other information as [EPA] may reasonably
require.” [42 U.S.C. § 7414(a)(1)(C), (G).] This gives EPA authority to require operators to
install and operate ambient air quality monitors at emissions sources. EPA recently relied on 8
114 to require oil and gas sector sources to monitor and report their methane emissions. [75 FR
74458 (Nov. 30, 2010).]

37 See 80 FR 56563 (“The proposed FIP requirements cover . . . monitoring . . . .”); 56569 (“The rationale
supporting the . . . monitoring . . . for each of the six federal rules is found in the preambles and background
documents for those rulemakings.”).
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Two industry ANPR commenters questioned EPA’s § 114 authority to require operators to
install monitors.3® Both commenters claim that § 114 only authorizes EPA to create source-
specific monitoring requirements, and that ambient air quality monitoring is beyond the scope of
§ 114. However, nothing in the language of § 114(a) limits EPA’s authority to source-specific
monitoring. Although the subsections of § 114(a)(1) that GPA quotes are focused on source-
specific monitoring, GPA conveniently omitted other subsections which give EPA authority to

require operators to “provide such other information as [EPA] may reasonably require.” [42
U.S.C. § 7414(a)(1)(G).]

Additionally, EPA has authority to require monitoring “[f]or the purpose of developing or
assisting in the development of any implementation plan under section 7410 or section 7411(d)
of this title.” [42 U.S.C. 8 7414(a).] Accordingly, EPA has explicit authority to require
monitoring to develop a FIP.

GPA also argues the CAA’s 1970 legislative history, which discussed EPA’s authority to enter
the premises of a regulated entity, indicates that EPA only has authority to conduct source-
specific monitoring under § 114. [GPA Comments at 10.] Although EPA’s authority to enter
premises for inspection is discussed in both the 1970 legislative history and the statute itself, 42
U.S.C. § 7414(a)(2), Congress did not preclude EPA from also requiring ambient monitoring.
The two forms of monitoring can provide synergistic information to the agency to aid it in
developing rules that appropriately regulate emissions at the source-specific level while
simultaneously protecting air quality on a broader scale.

Earthjustice et al. (0044): When EPA requires operators to install monitors, it should also ensure
that that the monitors are operated in the appropriate season. Meteorology and geography make
some parts of Indian Country—notably the Uintah and Ouray Reservation in Utah and the Wind
River Reservation in Wyoming—susceptible to thermal inversions that result in significant
wintertime ozone formation. Recognizing this phenomenon, the 2015 Ozone NAAQS rule
extends the 0zone monitoring season in states that are potentially subject to wintertime ozone
formation, including Utah, Wyoming and Colorado. [80 FR 65416.] EPA should similarly ensure
that monitors installed in Indian Country operate during the appropriate season. If they are
located in geographically-confined basins with winter snowpack, monitors should operate in the
winter in addition to the traditional summertime ozone season.3®

38 QEP, Specific Responses to EPA Request for Comments tbl. at 8 (Aug. 27, 2014); Comments of Gas Processors
Association on Managing Emissions from Oil and Natural Gas Production in Indian Country; Docket ID Number
EPA-HQ-OAR-2011-0151 at 9-10 (Aug. 20, 2014) (“GPA Comments”) (citing 42 U.S.C. § 7414(a)(1)(A)—(D)).
39 See, e.g., Samuel Oltmans et al., Anatomy of a Wintertime Ozone Associated with Oil and Natural Gas Extraction
Activity in Wyoming and Utah, 2 ELEMENTA 24, 24 (2014) (Appx. at 2220) (describing how geographic and
meteorological differences between the Upper Green River Basin and Uinta Basin contribute to differential ozone
formation patterns in the two regions); D. Helmig et al., Highly Elevated Atmospheric Levels of Volatile Organic
Compounds in the Uintah Basin, Utah, 48 ENVTL. SCI. & TECH. 4707, 4714 (2014) (Appx. at 2235) (describing
how multi-day inversions can contribute to extreme ozone buildup in intermountain valleys); Marc Mansfield &
Courtney Hall, The Potential for Ozone Production in the Uintah Basin: A Climatological Analysis, in Utah Dep’t
Envtl. Quality, 2012 Uintah Basin Winter Ozone & Air Quality Study: Final Report 251, 253 (Seth Lyman &
Howard Shorthill eds., 2013) (describing how thermal inversions form in intermountain basins during the winter)
(Appx. at 1597); P.M. Edwards et al., Ozone Photochemistry in Qil and Natural Gas Extraction Region During
Winter: Simulations of a Snow-Free Season in the Uintah Basin, Utah, 13 Atmospheric Chemistry & Physics
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Earthjustice et al. (0044): In the Proposed FIP, EPA notes that during consultation with the
Mandan, Hidatsa, and Arikara Nations of FBIR, Ute Tribe of the Uintah and Ouray Reservation,
and Crow Nation, the tribes “expressed a need for greater resources so that they can implement
their own environmental programs as they determine in their own lands.” [80 FR 56572.] In its
ANPR comments, the Southern Ute Tribe expressed support for requiring larger emission
sources to install monitors, and stated that it “strongly supports any actions taken to increase the
presence of air quality monitoring stations in Indian Country that are maintained by an
appropriate governmental or regulatory agency to ensure proper quality assurance and quality
control checks are performed, siting criteria are met, and these data are un-biased.”*° Providing
additional monitors which tribes can use to implement environmental programs on their own
lands is one source of such resources. Requiring operators to install monitors, and ensuring that
tribal governments have access to data from them, would provide tribal governments with
resources they can use to apply for Treatment as a State status, develop TIPs, and enforce federal
and tribal environmental laws.

Earthjustice et al. (0044): The Proposed FIP provides few, if any, enforcement tools. Although
EPA notes that citizens (and EPA itself) can initiate enforcement suits against operators that
violate the terms of the FIP, such post hoc enforcement strategies likely involve lengthy and
costly lawsuits well after the harm from increased air pollution has been suffered. [See 80 FR
56570.] EPA should clarify and expand enforcement requirements in the final rule.

For example, 8 113 provides mechanisms for EPA to enforce non-compliance with SIPs, which
involve notifying states. [See 42 U.S.C. § 7413(a)(1)-(2).] EPA should specify in the final rule
how this will apply on tribal lands, and whether and how tribal governments will be notified of
violations. EPA should also provide guidance about the role of tribal governments in enforcing
the six regulations that make up the FIP. Many of these regulations already involve operators
submitting information to the EPA. [See, e.g., 40 CFR 8 60.5420.] But some contemplate roles
for states. For example, a section of the current NSPS regulations, 40 CFR § 60.5423(e),
provides that EPA can delegate and approve state compliance programs as an alternative to
operators reporting excess emissions directly to EPA. EPA should specify whether tribes can
similarly apply for delegation of compliance authority.

Earthjustice et al. (0044): EPA should also add enforcement requirements to the final rule. In
the ANPR, EPA solicited comments about Next Generation Compliance techniques. [79 FR
32519-20.] However, EPA makes no reference of Next Generation Compliance in the Proposed
FIP. ANPR comments identified Next Generation Compliance techniques that EPA can

Discussions 8955, 8967-68 (2013) (Appx. at 2125) (explaining how snow-cover albedo contributes to ozone
formation and describing potential for multi-day ozone precursor buildup because VOCs do not disperse at night);
William P.L. Carter & John H. Seinfeld, Winter Ozone Formation and VOC Incremental Reactivities in the Upper
Green River Basin of Wyoming, 50 ATMOSPHERIC ENVT. 255, 255 (2012) (Appx. at 1628) (explaining how
geography of walled-in intermountain basins contributes to ozone buildup); John H. Seinfeld & Spyros N. Pandis,
Atmospheric Chemistry & Physics: From Air Pollution To Climate Change 721-22, 729-30 (2d ed. 2006)
(describing how thermal inversions contribute to ozone formation).

40 Comments of Clement J. Frost, Chairman, Southern Ute Indian Tribal Council on Docket No. EPA-HQ-OAR-
2011-0151 — Managing Emissions from Oil and Natural Gas Production in Indian Country at 6 (Aug. 18, 2014).
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implement in Indian Country.*! Environmental and Tribal Commenters incorporate these
comments by reference and encourage EPA to implement Next Generation Compliance
techniques in the final rule. However, any Next Generation Compliance techniques that are
chosen must actually reduce emissions. Adopting Next Generation Compliance options should
not sacrifice emissions reductions in order to lessen the burden on industry.

Earthjustice et al. (0044): Beyond innovative compliance strategies, EPA should also robustly
pursue standard enforcement procedures in Indian Country. The agency should ensure that
Regional Offices have sufficient personnel dedicated to enforcing the FIP. Because Indian
Country is geographically large, dispersed, and remote, EPA should explain how it plans to
enforce the FIP nationwide, including intra-agency delegation of responsibility and methods for
tribes and citizens to report violations. Moreover, EPA should provide tribes with resources,
training, and legal authority to initiate their own enforcement actions. Although some tribes have
robust environmental agencies and ample legal support to enforce environmental laws, most
tribes do not.*? In the final rule, EPA should identify training sessions, publish guidelines, and
offer contact information for agency staff who can support tribal governments that wish to take a
more active role in enforcing the FIP.

Finally, EPA should add provisions to the final rule that govern how EPA enforcement staff will
cooperate with other federal agencies, tribal officials, state officials, and local government
authorities. In areas like the San Juan Basin, development occurs on a patchwork of tribal trust,
federal, state, allotted, and privately-owned lands. Air pollution moves readily across these
jurisdictional boundaries, and any successful enforcement strategy must involve cooperation and
coordination between government officials from all levels of government.

Earthjustice et al. (0044): The Proposed FIP should also include requirements to improve air
quality monitoring and modeling within Indian Country. As EPA recognized in the ANPR, “our
understanding of the oil and natural gas sector’s impact on ambient air quality in Indian Country
is incomplete at this time given the absence of ambient air quality monitoring in many areas of
Indian Country.” [79 FR 32519.] Furthermore, increased monitoring will be critical for
determining whether reservation- or area-specific FIPs are necessary. EPA should also conduct
modeling, especially in the process of developing reservation- or area-specific FIPs, in order to
improve understanding of how oil and gas sources contribute to air quality issues in Indian
Country.

Earthjustice et al. (0044): Without preconstruction review, robust enforcement is necessary to
ensure that regulated entities comply with the Proposed FIP and all applicable requirements. But
the Proposed FIP does not provide for any additional and needed enforcement measures. EPA
should remedy this shortcoming in the final rule by increasing enforcement capacity. It is critical
that EPA provides for cooperation between federal, state, and tribal enforcement actions so as to
ensure that the patchwork of jurisdictions that characterize many areas of Indian Country do not
create a barrier to robust enforcement.

41 See EDF ANPR Comments at 14-15 (self-certification and photographic verification); Coalition ANPR
Comments at 30-—31 (optical gas imaging, LDAR, and cavity ring-down spectroscopy).

42 See Jana B. Milford, Out in Front? State and Federal Regulation of Air Pollution Emissions from Qil and Gas
Production Activities in the Western United States, 55 NAT. RES. J. 1, 13-14 (2014) (Appx. at 1640).
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Coalition ANPR Comments - referenced by Earthjustice et al. (0044): The damage to air
quality and climate from leaks and other types of emissions associated with oil and gas
development is clear. Environmental Commenters recognize that the oil and gas industry
presents unique compliance challenges, and that resources to ensure compliance are finite. We
therefore support the use of innovate technologies that allows the more rapid and efficient
reporting of emissions. For example, we strongly support the use of OGI, which reduces the cost
of inspecting facilities for leaks, making frequent LDAR surveys possible across the industry.
Moreover, this is an essential means of reducing emissions of VOC and HAPs that are degrading
air quality.

But we must note that any preference for Next Generation Compliance must reduce emissions;
the choice of such options cannot sacrifice much needed emissions reductions in order to lessen
the burden on industry. We are aware of no innovative monitoring technologies that are currently
able to ensure facilities do not have leaks or excessive emissions. Very sensitive technologies,
such as cavity ring-down spectroscopy, are able to quantify methane concentration at low levels,
but the calculation of concentration measurements is not always straightforward. Work remains
to make such technologies operational with methods that are able to assure regulators and the
public that excess emissions are not occurring.

EDF ANPR Comments — referenced by Earthjustice et al. (0044): We respectfully recommend
that EPA incorporate next generation compliance measures into the compliance and enforcement
provisions of the FIP. Next generation compliance measures may include advanced pollution
monitoring, electronic reporting, increased transparency, innovative enforcement strategies, and
manufacturer certification of control technologies.*® Subpart OOOO provides several examples
of next generation compliance measures that EPA could consider incorporating into this
rulemaking.** We urge the agency to consider the following next generation compliance
measures:

« Self-certification. Under Subpart OOOQ, all owners and operators are required to
submit annual reports detailing any deviation from well completion and re-
completion requirements. [See 40 CFR 8§ 60.5420(b)(1)(iv), 63.775(e)(2)(xiv); 77
FR 49509.] The reports must contain documentation of compliance with the
standards, such as through records of installation of no-bleed devices, and
documentation that a reduced emission completion was utilized. [40 CFR §
60.5420(b).] A responsible, senior company official must certify the “truth, accuracy,
and completeness” of these reports. [40 CFR § 60.5420(b)(1)(iv)] Rigorous
notification and reporting procedures should be incorporated into a FIP in order to
reduce reliance on physical inspections or audits and hold accountable those in the

43 For a discussion of EPA’s next generation compliance and enforcement, see Cynthia Giles, Assistant
Administrator EPA Office of Compliance and Enforcement, Next Generation Compliance, Environmental Forum 22
(Sept.—Oct. 2013). For further detail and examples of next generation compliance measures, see EPA, Office of
Enforcement and Compliance Assurance (OECA), Appendix: Annotations and References, EPA Article: Next
Generation Compliance, available at http://www2.epa.gov/sites/production/files/2013-08/documents/giles-next-gen-
article-forum-eli-sept-oct-2013-appendix.pdf (last visited July 15, 2014).

44 See Oil and Natural Gas Sector: New Source Performance Standards and National Emissions Standards for
Hazardous Air Pollutants Reviews, 77 FR 49490 (Aug. 16, 2012).
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best position to assure compliance. Because of the remoteness and large number of
affected sources, it is also important to couple self-certification with sufficient
penalties for knowingly submitting false statements.

» Photographic Verification. In Subpart OOO0O, EPA also took advantage of new
technologies to provide improved assurance of compliance with key requirements.
For example, Subpart OOOO requires operators to file a streamlined, self-certified
report that lists all gas well completions and contains time- and location-stamped
electronic or hard copy photographs documenting required reduced emission
completions. [Id.] Similarly, modern optical gas imaging (OGI) instruments, which
allow for rapid and cost-effective leak detection at a variety of oil and gas facilities,
are equipped with recording functions that would help regulators verify the
completeness and integrity of leak detection surveys. These requirements would
provide better information concerning potential violations and increase EPA
oversight, with minimal administrative burden.

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): The oil and gas industry
is responsible for substantial emissions of air pollutants that harm public health and the
environment. Emission sources include drilling, hydraulic fracturing and completion activities,
well operation and maintenance, transport and distribution of oil and gas, and road, well pad, and
pipeline construction. [79 FR 32505-08] The oil and natural gas industry is unique in that it is
comprised of numerous, geographically dispersed sources that may individually contribute a
relatively small amount of pollution, but that collectively lead to serious air pollution problems.
Pollutants emitted include volatile organic compounds (VOCs) and nitrogen oxides (NOX),
which react in the atmosphere to form ground-level ozone or smog. Ozone is a dangerous air
pollutant that impairs breathing, aggravates asthma, increases emergency room visits, and may
lead to premature deaths. [73 FR 16436, 16476 (Mar. 27, 2008).] Newborns, asthmatic children,
and outdoor workers are at increased risk from ozone pollution. Ozone pollution also harms
plants and important ecosystems, including national forests and parks, wildlife refuges, and
wilderness areas.*® In fact, ozone pollution causes more damage to plants than all other air
pollutants combined.*® Ozone also contributes substantially to climate change over the short
term. According to the United Nations Environment Program (UNEP), behind carbon dioxide
and methane (discussed below), ozone is now the third most significant contributor to human-
caused climate change.*’

EDF ANPR Comments — referenced by Earthjustice et al. (0044): Absent adequate air
pollution controls, emissions on tribal lands will increase due to rapid development of oil and
natural gas reserves. EPA notes in the ANPR that “[m]any areas of Indian country are located in

45 See EPA, Ground-Level Ozone, Ecosystem Effects, available at
http://www.epa.gov/groundlevelozone/ecosystem.html.

46 See USDA, Effects of Ozone Air Pollution on Plants, available at
http://www.ars.usda.gov/Main/docs.htm?docid=12462.

47 United Nations Environment Programme and World Meteorological Organization, Integrated Assessment of
Black Carbon and Tropospheric Ozone: Summary for Decision Makers (2011), (“UNEP Report”) available at
http://www.unep.org/dewa/Portals/67/pdf/Black Carbon.pdf.
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shale basins with potentially recoverable reserves.”*® Areas with significant reserves include the
Jicarilla Apache, Navajo, Southern Ute, Fort Berthold, and Uintah Reservations. Below, we
supplement the information in the ANPR and show that emissions from oil and gas development
will continue to worsen if not comprehensively addressed.

Moreover, oil and natural gas production on tribal lands is already a major source of emissions
that warrants prompt regulatory protections. Indian country accounts for the majority of oil- and
gas-producing areas in the Uinta and North San Juan Basins, and is significant in the South San
Juan and Wind River Basins. Portions of the Powder River and Williston Basins in Montana are
also composed of tribal lands. Data from the U.S. Energy Information Administration (“EIA”)
shows that, in 2013, natural gas sales of production from Indian lands amounted to 239 bcf, and
crude oil and lease condensate sales of production from Indian lands amounted to 267 trillion
Btu.*® Further, as the information EPA presents in the ANPR indicates, Indian lands with oil and
gas deposits are experiencing significant growth in the production segment. [ANPR, 79 FR
32509-13.] According to the EIA’s June 2014 report on fossil fuel production from federal and
Indian lands, tribal oil production has boomed to 46 million barrels in 2013, a 48% increase over
the last year and more than quadruple the level of production seen in 2009. [EIA 2014.]
Meanwhile, sales of gas produced on tribal lands have actually decreased by 5% in the last year
and 10% since 2009. [Id.] The EIA also projects that shale gas production will more than double
between 2012 and 2040, and, by 2040, shale gas will account for 53% of total domestic natural
gas production, which will have significant impacts in Indian country.*

Data suggest emissions associated with these activities are also significant. According to a recent
Western Regional Air Partnership emissions inventory, oil and natural gas production sources
contribute the majority of NOx emissions and a large portion of VOC emissions in the region
composed of New Mexico, Colorado, Utah, Wyoming, Montana, and North Dakota.®® In North
Dakota, EPA’s recent FIP for the Fort Berthold Indian Reservation concluded that a typical,
uncontrolled well pad in the area produces 4,330 tons of VOCs per year.%? Figures 1 and 2,
below, show the estimated VOC emissions from oil and gas development on tribal areas within
the Uintah and South San Juan Basins in 2008. [See EPA-HQ-OAR-2011-0151-DRAFT for
Figures 1 and 2.]

48 Managing Emissions From Qil and Natural Gas Production in Indian Country, 79 FR 32502, 32,508 (proposed
June 5, 2014).

49°U.S. Energy Info. Admin., Sales of Fossil Fuels Produced From Federal And Indian Lands, FY 2003 Through FY
2013 at 3 (June 2014), available at http://www.eia.gov/analysis/requests/federallands/pdf/eia-federallandsales.pdf.
50 U.S. Energy Information Administration, Annual Energy Outlook 2014 at MT-23 (April 2014), available at
http://www.eia.gov/forecasts/aeo/pdf/0383(2014).pdf.

5L ENVIRON International Corp. & Western Energy Alliance, A Comprehensive Emissions Inventory of Upstream
Oil and Gas Activities in the Rocky Mountain States, prepared for the Western Regional Air Partnership (July
2013), available at http://www.epa.gov/ttnchiel/conference/eil9/session8/barilan.pdf; Institute of Arctic and Alpine
Research (“INSTAAR”) & University of Colorado, Boulder, Highly Elevated Atmospheric Levels of Volatile
Organic Compounds in the Uintah Basin, Utah, ENVTL. SCI. TECH. (accepted for publication, Mar. 13, 2014),
available at http://pubs.acs.org/doi/pdf/10.1021/es405046r.

52 Approval and Promulgation of Federal Implementation Plan for Oil and Natural Gas Well Production Facilities;
Fort Berthold Indian Reservation, 77 FR 48878 (Aug. 15, 2012).
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EDF ANPR Comments — referenced by Earthjustice et al. (0044): Air quality in tribal areas
with oil and natural gas development is worsening, and rapid development of oil and gas
resources is already having a significant impact on public health and the environment in tribal
areas. Wintertime ozone concentrations in Utah’s Uinta Basin exceeded federal air quality
standards almost 70 times in the first three months of 2010 and have sometimes reached levels
almost twice as high as the federal standard.>® Utah determined that oil and gas operations
contribute 98-99 percent of VOC emissions and 57—61 percent of NOx emissions in the Uintah
Basin.>* Similarly, Wyoming attributes 94 percent of VOC emissions and 60 percent of NOx
emissions to oil and gas activities.>® And Figures 3 and 4, below, show 0zone concentrations at
various Southern Ute Tribe air quality monitoring stations in Colorado. Many of the monitors
have exceeded or have come close to exceeding the current ozone NAAQS of 75 ppb. [See EPA-
HQ-OAR-0151-DRAFT for Figures 3 and 4].

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): The Uinta Basin in
northeastern Utah and western Colorado suffers from severe ozone pollution caused largely by
oil and gas development. Ozone normally is associated with urban pollution centers during the
hot summer months, but the Basin’s 0zone concentrations occur during winter when snow is on
the ground. Over the past several winters, the Uinta Basin has repeatedly experienced 8-hour
ozone episodes above 0.075 parts per million (ppm) — the federal threshold for healthy air.>® In
fact, under the federal standard, EPA should classify the Uinta Basin as a nonattainment area for
ozone. Monitors within the Uinta Basin have also recorded elevated levels of fine particulate
pollution. [79 FR 32510.] According to Utah Department of Environmental Quality (DEQ),
approximately 85% of existing development is within the Uintah and Ouray Indian Reservation,
where the Ute Tribe and EPA have regulatory authority.>” According to EPA, there are currently
around 7,000 wells located on the Ute reservation. [79 FR 32509.] Studies have shown that
existing development is largely responsible for the ozone pollution in the Basin. There is also
ample evidence that oil and gas development is leading to ozone pollution, visibility impairment,
and nitrogen deposition at Dinosaur National Monument as well as some of Colorado’s and
Utah’s iconic national parks.

Monitoring data compiled in EPA’s Air Quality System demonstrates a long record of
exceedances of the 2008 ozone standard of 0.075 ppm in the Uinta Basin (Uintah and Duchesne
counties).>® Monitors maintained by the tribe as well as state and federal monitors have

53 Scott Streater, Air Quality Concerns May Dictate Uintah Basin's Natural Gas Drilling Future, N.Y. TIMES, Oct.
1, 2010, available at http://www.nytimes.com/gwire/2010/10/01/01greenwire-air-quality-concerns-may-dictate-
uintah-basins-30342.html?pagewanted=1 (last visited Sept. 28, 2011).

54 See Utah Dept. of Envtl. Quality, Ozone in the Uintah Basin (Sept. 2013), available at
http://www.deq.utah.gov/Topics/FactSheets/docs/handouts/ozone2013.pdf.

%5 Wyo. Dept. of Envtl. Quality, State of Wyoming Technical Support Document | for Recommended 8-Hour Ozone
Designation for the Upper Green River Basin, WY (March 2009), available at
http://www.epa.gov/groundlevelozone/designations/2008standards/rec/letters/08_WY _rec.pdf.

% The federal standard is a 3-year average of the annual 4th highest 8-hour average, which cannot be greater than
0.075 ppm.

57 Utah Division of Air Quality, Cracking the Ozone Code: Scientists and Policymakers Search for Solutions,
available at http://www.deq.utah.gov/locations/U/uintahbasin/ozonecode.htm.

%8 Available at http://www.epa.gov/airdata/.
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repeatedly recorded pollution levels well above the federal standard set to protect public health
and welfare.

For example, in 2010, the Redwash and Ouray monitors in Uintah County measured 30 and 38
exceedances of the ozone NAAQS, respectively.> The highest daily 8-hour concentrations at
these monitors were 0.105 and 0.123 ppm. The fourth highest values were 0.098 and 0.117 ppm.
In 2011, the Redwash and Ouray monitors each measured more than 20 exceedances of the
ozone NAAQS. The highest monitored levels reached 0.125 and 0.139 ppm, respectively. Two
other monitors in Uintah County also measured NAAQS exceedances, including the monitor
within Dinosaur National Monument (discussed in more detail below). The highest monitored
value at Dinosaur reached 0.106 ppm. Also in 2011, the Myton monitor in Duchesne County
measured 19 exceedances, with a high value of 0.124 ppm.

A Utah Division of Air Quality (DAQ) study conducted between December 2010 and March
2011 confirmed the extreme ozone levels in the Uinta Basin.®® In conjunction with Utah State
University and the Energy Dynamics Laboratory, the Utah DAQ compiled data from six existing
monitors and installed ten new monitors throughout the Uinta Basin to determine the extent and
severity of the ozone problem.®! In total, the monitors measured 186 ozone exceedances.®? With
respect to the highest 8-hour concentrations, seven sites exceeded 0.115 ppm, with three of those
sites measuring between 0.120 ppm and 0.134 ppm, and two sites exceeding 0.134 ppm. With
respect to the fourth-highest, 8-hour concentrations, seven sites exceeded 0.100 ppm, with three
sites exceeding 0.115 ppm, and one site exceeding 0.120 ppm.® Ozone monitoring data from
2013 further underscores the extent and severity of ozone pollution within the Uinta Basin. In
fact, the winter of 2013 appears to have been one of the worst recorded ozone seasons in the
Uinta Basin. Six monitors recorded exceedances of the ozone NAAQS. At four monitors, more
than 20 exceedances were recorded. Peak 8-hour ozone concentrations reached as high as 0.126
ppm, nearly 70% higher than the NAAQS. For the majority of monitors, the fourth highest
readings were above 0.100 parts per million. The table below summarizes the data from 2013.

[See pg. 6 of EPA-HQ-OAR-2011-0151-0109-A1 for Table “Certified Ozone Monitoring Data
from 2013 in Duchesne and Uintah Counties, Utah”]

For comparison, the highest ozone level monitored in Los Angeles County in 2013 was 0.104
ppm. The exceedances are not limited to the Utah portion of the Uinta Basin. The Rangely

% Through a series of consent decrees that resulted from a series of EPA enforcement actions against oil and gas
companies operating in the Uinta Basin, EPA has required private companies to install and operate ambient air
quality monitors in the Basin. The two monitors, known as the Redwash and Ouray monitors, located within Indian
country, have been monitoring ozone levels since 2009. See U.S. v. Kerr-McGee Corp., No. 07-CV-01034-
EWNKMT, 2008 WL 863975, at *2 (D. Colo. Mar. 26, 2008); see also United States v. Kerr-McGee Corp., Case
1:07-cv-01034-EWN-KMT, 80-82 (D. Colo. May 17, 2007) (“KM Decree”); United States v. Colo. Interstate Gas
Co., Case 2:09-cv-00649-TS, 11-14 (D. Utah, July 23, 2009) (“CIG Decree”); United States v. Miller, Dyer & Co.,
LLC, Case 2:09-cv-00332-DAK, 42 (D. Utah, Sept. 23, 2009) (“MD Decree”).

8 Energy Dynamics Foundation, Final Report, Uinta Basin Winter Ozone Study (2011), available at
http://rd.usu.edu/files/uploads/ubos_2010-11_final_report.pdf.

61 1d. at 19.

62 See id. at 42.

83 1d. at 42, 97.
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monitor, located at the eastern edge of the Uinta Basin in Rio Blanco County, Colorado, has also
recorded ozone exceedances. For example, in 2013, the monitor measured a maximum 8-hour
concentration of 0.106 ppm, and a fourth highest concentration of 0.91 ppm. Using the
procedures established in 40 CFR § 50, Appendix P, the three-year average of the fourth highest
values for the Rangely monitor from 2010 to 2013 is 0.077.

[See pg. 6 of EPA-HQ-OAR-2011-0151-0109-A1 for Table “8-Hour Ozone Monitoring Data
and 2011-2013 Design Value for Rio Blanco County Monitor”]

Given the high measured ozone concentrations in the Uinta Basin, this area should be, but is not
currently, designated as a nonattainment area. The Colorado Department of Public Health has
acknowledged that the design value at the Rangely monitor is above the NAAQS.%* Monitors in
Utah are also noncompliant with the 2008 standard. For example, the three-year average of the
fourth-highest values from 2009 to 2011 for the Redwash monitor was 0.088 ppm and for the
Ouray monitor was 0.100 ppm.®®> However, EPA has yet to designate the Uinta Basin as a
nonattainment area.

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): Recent studies
demonstrate that (1) ozone in the Uinta Basin forms primarily from VOC emissions, (2) oil and
gas operations in the Uinta Basin are the most significant source of VOC emissions, and (3) oil
and gas VOC emissions are largely responsible for wintertime ozone in the Uinta Basin. As EPA
recognized in the ANPR, a recent study found that oil and gas operations in the Uinta Basin
released 98 to 99% of all VOC emissions and 57 to 61% of all NOx emissions. [79 FR 32510].
Another recent study published in the journal, Environmental Science and Technology found,
among other things, that:

» Oil and gas development in the Uinta Basin releases as much VOC pollution as 100
million passenger vehicles;

» There is a strong causal link between oil and gas emissions, including emissions of
methane and VOCs, and production of wintertime ozone; and

«  Snow cover in the wintertime enhances the formation of ozone.%

Likewise, the latest report in the ongoing Uinta Basin Ozone Study prepared by the Utah
Division of Air Quality, which was released in early April of 2014, found:

« Wintertime pollutant concentrations measured at Ouray reached 142 ppb during the
December 2012 to March 2013 study period, exceeding the NAAQS limit of 75 ppb
by 89 percent. In 2013, wintertime exceedances of ozone standards occurred at 17 of

84 Colorado Department of Public Health, Air Quality Control Commission, October 17, 2013 Meeting Materials,
Review of the 2013 Ozone Season, slides 5-6, 12-13, available at
http://www.colorado.gov/cs/Satellite?c=Page&childpagename=CDPHEAQCC%
2FCBONLayout&cid=1251646397663&pagename=CBONWrapper.

8 Comment by WildEarth Guardians to EPA Regarding Ozone Designation Recommendations for the 2008 Ozone
NAAQS, Doc. # EPA-HQ-OAR-2008-0476-0440, at 14-16.

% Helmig et al., Highly Elevated Atmospheric Levels of Volatile Organic Compounds in the Uintah Basin, Utah, 48
Environ. Sci. Technol. 4707-15 (2014), available at http://pubs.acs.org/doi/abs/10.1021/es405046r.
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20 monitoring sites in the Uinta Basin, with 22 days of exceedances reported in
Vernal and 29 days in Roosevelt. There also were seven multi-day ozone episodes
above NAAQS levels.

« Wintertime ozone episodes in the Uinta Basin are linked to high levels of methane,
VOC, and NOx, emissions and that the oil and gas industry is the predominant source
of these ozone precursor emissions; and

+ Reductions in all VOC emissions will be beneficial in reducing ozone.®’

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): Monitors in Uintah
County and Duchesne County have measured wintertime PM2.5 concentrations above federal
standards.%® These elevated PM2.5 levels have been linked to oil and gas activities in the Uinta
Basin.%® Modeling also shows that road traffic associated with energy development is elevating
PM10 levels.™

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): There is substantial
existing oil and gas development within the Uinta Basin. According to Utah DEQ, 90% of the
existing development is within Indian country.” As EPA acknowledges, development within the
Uinta Basin is only expected to increase, resulting in additional pollution.”? The U.S. Bureau of
Land Management (BLM) anticipates that “reasonably foreseeable” development in just the
southern half of the Uinta Basin will include more than 21,000 wells.”

Likewise, the Ute Tribe anticipates significant portions of this additional development to occur
within the boundaries of its reservation. [79 FR 32509.] Indeed, Federal land managers have
already approved thousands of additional wells, and EPA notes that BLM has approved
construction of more than 5,000 new wells in the Uinta Basin and “even more projects are
anticipated for future NEPA review.” [1d. at 32508.] For example, on May 8, 2012, BLM
approved drilling of up to 3,675 oil and gas wells as part of Greater Natural Buttes Project.”* The
project is anticipated to increase NOx emissions by 2,213 tons per year and VOC emissions by
6,617 tons per year (representing emissions increases from existing levels of 22% and 4%
respectively). [Greater Natural Buttes Final EIS, Chapter 4, at 4-12.] BLM modeled a predicted a

57 Environ, Final Report 2013 Uinta Basin Ozone Study (Mar. 2014), available at
http://www.deg.utah.gov/locations/U/uintahbasin/studies/UBOS-2013.htm; see also Utah Division of Air Quality,
Uinta Basin Ozone Study, “Summary of Findings from the Uintah Basin Ozone Study: Preliminary Update from
2013 Field Study,” Utah State University, University of Utah, National Oceanic and Atmospheric Administration,
ENVIRON, University of Colorado, Utah Department of Environmental Quality and EPA 2013, available at
http://www.westernenergyalliance.org/sites/default/files/ SummaryFindings _UBS02013_23Sep2013.pdf.

8 79 FR 32510; BLM, Gasco Energy Inc. Field Development Final Environmental Impact Statement (Gasco
FEIS”), at 3-13, available at http://www.blm.gov/ut/st/en/fo/vernal/planning/nepa_.html.

89 West Tavaputs FEIS at 3-20.

0 Gasco FEIS at 4-33.

L See http://www.deq.utah.gov/locations/U/uintahbasin/regulation.htm.

279 FR 32508 (“Another area of increasing oil and natural gas development is the Uintah and Ouray Indian
Reservation in northeast Utah, within the Uinta Basin.”

8 BLM, Greater Natural Buttes Final Environmental Impact Statement (FEIS), Chapters 5-9, at 5-1, 5-9 (defining
the cumulative impacts analysis area as the southern half of the Uinta Basin and estimating 21,293 wells as a result
of “reasonable foreseeable projects™), available at http://www.blm.gov/ut/st/en/fo/vernal/planning/nepa_.html.

"4 BLM, Greater Natural Buttes Record of Decision (ROD), at 3-1 (May 2012), available at
http://www.blm.gov/ut/st/en/fo/vernal/planning/nepa_.html.
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2.4 parts per billion (ppb) increase in 0zone levels as a result of the project, although the model
did not allow for predictions of extreme wintertime events when the highest emissions typically
occur. [Id. at 4-9.] Accordingly, as BLM concedes, this project standing alone will increase
regional ozone levels. [Id. at 4-12.]

Despite these shortcomings, on June 18, 2012, BLM approved the drilling of as many as 1,298
new gas wells on BLM, state, and private land in the Uinta Basin as part of the Gasco Energy
Uinta Basin Natural Gas Development Project.” The project will increase NOx emissions in the
area by 1,931 tons per year and VOC emissions by 2,574 tons per year, making the existing
ozone pollution worse. Assuming mitigation measures are fully implemented, BLM predicts an
increase of 0.4 ppb of ozone as a result of the project.”® In December 2013, BLM issued a draft
environmental impact statement (DEIS) for yet another project — the Monument Butte Project —
located on federal, state, and private land within the Uinta Basin.”” Newfield Exploration
Company has proposed to drill 5,750 wells over 16 years. The project will further increase ozone
precursor emissions in the project area.”®

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): Oil and gas development
in the Uinta Basin is having detrimental impacts to Dinosaur National Monument. The
monument’s cultural treasures now rest in a region plagued by some of the dirtiest air in the
country. The increasing emissions as a result of oil and gas development have a variety of
detrimental impacts on the air quality at Dinosaur NM, including ozone pollution, visibility
impairment and nitrogen deposition. Emissions from Utah, including those from oil and gas
development, cause or contribute to visibility impairment in at least 8 Class I areas in close
proximity to the Uinta Basin, including Capitol Reef, Canyonlands, Arches and Black Canyon of
the Gunnison national parks. Dinosaur is among the parks most impacted by nearby existing and
increasing oil and gas development in the Uinta Basin; modeled impacts from a recent analysis
of oil and gas development in the nearby White River Field Office Resource Management Area
“would ‘cause visibility impairment’ at Dinosaur NM” and the same is almost certainly true of
the existing — and increasing — emissions from oil and gas development on Indian country land.”
Pursuant to the Clean Air Act’s regional haze program, Utah — and any other state where human-
induced pollution contributes to visibility impairments at Class | areas — must analyze what
controls are needed to restore natural visibility conditions by the year 2064. [40 CFR §
51.308(d)(1)(i)(B).] The state may only reject those controls if it affirmatively demonstrates they
are unreasonable based on “the costs of compliance, the time necessary for compliance, the
energy and non-air quality environmental impacts of compliance, and the remaining useful life of
any potentially affected sources....” [Id. § 51.308(d)(1)(1)(A); see also id. § 51.308(d)(1)(i1)
(establishing demonstration requirement).] Yet no such controls have been imposed on the oil

S BLM, Record of Decision for the Gasco Energy Project, at 3 (Jun. 2012), available at
http://www.blm.gov/ut/st/en/fo/vernal/planning/nepa_.html.

76 Gasco Final EIS, Chapter 4, at 4-440 to 441.

" BLM, Monument Butte Oil and Gas Development Project DEIS, ES-5, available at
http://www.blm.gov/ut/st/en/fo/vernal/planning/nepa_.html.

8 See id. App. G (Air Quality Technical Support Document).

79 January 25, 2013 Memorandum from the National Park Service Regional Director, Intermountain Region to the
Planning and Environmental Coordinator, Bureau of Land Management, re National Park Service comments on
DES-12/0027, White River Field Office Oil and Gas Development, Draft Environmental Impact Statement,
Resource Management Plan, Amendment.
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and gas sources in the Uinta Basin that contribute to visibility impairment at Dinosaur and the
other impaired Class | areas.

In addition to contributing to visibility impairment, emissions from oil and gas influence the
park’s ability to meet ambient air quality standards. Monitors at Dinosaur routinely document
high-pollution days in the park and surrounding region. Although EPA designated the area
“unclassifiable” for federal ozone standards, as discussed above, recent measurements do not
paint a healthy picture for the region’s air quality.

Monitors in Dinosaur National Monument show that the park is heavily impacted by oil and gas
development. The graph below shows the maximum daily 8-hour ozone average at two
collocated monitors in Dinosaur National Monument. During the 2012-2013 winter, Dinosaur
experienced significantly elevated ozone levels — with a maximum daily 8-hour peak of 136
ppb and exceedances on 26 days. While these wintertime exceedances have not occurred every
year, the 2012-2013 winter ozone levels by no means represent a rare occurrence. Exceedances
are also clearly marked during the winter of 2010-2011, the summer of 2012, and the winter of
2013-2014.8° These include an 8-hour daily maximum ozone spike measuring at 125 ppb
documented in January 2013 — nearly two times higher than NAAQS standards.®* Again on
Dec. 19, 2013, Dinosaur National Monument reached a peak ozone concentration of over 100
ppb for over five hours — well above EPA’s threshold of 75 ppb.2

[See pg. 11 of DCN EPA-HQ-OAR-2011-0151-0109-A1 for Chart, “Maximum Daily 8 Hour
Ozone at Dinosaur National Monument.]

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): In addition to elevated
ozone levels, the damaging effects of nitrogen deposition—another byproduct of energy
development emissions—have been documented in Dinosaur National Monument, as well as at
Arches and Canyonlands National Parks. The National Park Service noted these concerns,
among others related to air quality impacts, to the Bureau of Land Management when
commenting on proposed permitting of oil and gas wells in the nearby White River Field Office
Resource Management Area, just south of the monument and east of the Uinta Basin:

There is an existing body of evidence, including evidence from ecosystems similar to
those at Dinosaur NM and Arches National Park, which suggest that nitrogen deposition
is a significant concern in these parks. A risk assessment evaluating the sensitivity of
NPS areas to nutrient enrichment effects from nitrogen deposition ranked ecosystems in
Dinosaur NM and Arches and Canyonlands NPs as highly sensitive to nitrogen

80 Data downloaded from the National Park Service Access to Gaseous Pollutant and Meteorological Data Export
site, operated by Air Resource Specialists, available at http://ard-request.air-resource.com/data.aspx#.

81 National Park Service, Dinosaur National Monument Data Timelines, available at
http://www.nature.nps.gov/air/data/current/data_DIPT_timelines.cfm (last visited July 18, 2013).

82 Nicholas Dummer, “Dinosaur National Monument Ground Level Ozone at High-Risk Levels due to Proximity to
Drilling Operations,” My Town Colorado, available at http://www.mytowncolorado.com/forum/topics/
dinosaurnational-monument-ground-level-ozone-at-high-risk-levels (last visited March 26, 2014).
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impacts...NPS concluded that the current cumulative nitrogen deposition impacts are a
substantial concern in Dinosaur NM.83

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): Oil and Gas
development in the San Juan Basin in the Four Corners region along with several coal-fired
power plants in the region are contributing to unhealthy ozone levels. This area is home to large
areas of Indian country. As EPA recognizes, WRAP inventories have identified oil and natural
gas production sources as the source of the majority of the emissions of NOx and a large portion
of the VOC emissions in the Northern San Juan Basin. [79 FR 32508.] Recent Colorado
inventories show that oil and gas sources are responsible for approximately 85% of the
anthropogenic VOC emissions and 56% of the NOx emissions in Montezuma County.
[Attachment 1] In La Plata County, Colorado estimates that oil and gas sources are responsible
for 25% of VOC emissions and 70% of NOx emissions. [Id.] Five monitors in the Four Corners
region have design values above 0.065 ppm for the period from 2010 through 2012.84 These
three-year “design values” represent the three-year average of the fourth highest maximum ozone
concentration—not the highest level recorded in the region. There are days where 8-hour ozone
concentrations are substantially higher than 0.075 ppm. For example, according to EPA
monitoring data, in 2011 three monitors in La Plata County measured 8-hour ozone
concentrations of 0.086, 0.090, and 0.088 ppm, respectively.® The New Mexico Department of
Public health has documented increased emergency room visits associated with high ozone levels
in San Juan County.®

Although the Four Corners region is not designated nonattainment for ozone, it still suffers from
elevated ozone levels that are harmful to public health. The NAAQS level is 0.075 ppm, but EPA
has long recognized that severe adverse health effects occur at levels below this standard,
especially for children and adults with asthma.®” The Clean Air Scientific Advisory Committee
(CASAC), the independent scientific group that provides technical advice to EPA with respect to
NAAQS, unanimously found that the current 0.075 ppm standard “fails to satisfy the explicit
stipulations of the Clean Air Act [to] ensure an adequate margin of safety for all individuals,
including sensitive populations” and has recommended an ozone standard somewhere between
0.060 and 0.070 ppm. [75 FR 2992.] Though EPA ultimately refused to promulgate a standard
between the levels recommended by CASAC, the public is at risk for serious health effects due
to current ozone levels in the Four Corners region.

8 January 25, 2013 Memorandum from the National Park Service Regional Director, Intermountain Region to the
Planning and Environmental Coordinator, Bureau of Land Management, re National Park Service comments on
DES-12/0027, White River Field Office Qil and Gas Development, Draft Environmental Impact Statement,
Resource Management Plan, Amendment.

84 See AQCC, Review of the 2103 Ozone Season, Oct. 17, 2013 Commission Meeting, slides at 5, 11, available at
https://www.colorado.gov/pacific/sites/default/files/ T1_AQCC_QOzone-Combined-22-pages.pdf; see also The
Southern Ute Indian Tribe, 2012 Air Monitoring Update, slides at 6, available at
https://www.southernutensn.gov/wpcontent/uploads/2013/05/Air_Monitoring_update_for Env_Commission_Mgt 0
1082013 rev_011513.pdf.

8 Monitor Values Report, La Plata County (2011), generated using EPA monitoring data available at
http://www.epa.gov/airdata/.

8 Meyers et al., The Association Between Ambient Air Quality Ozone Levels and Medical Asthma.

87 See National Ambient Air Quality Standards for Ozone, 75 FR 2938, 2,944 (Jan. 19, 2010).
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Coalition ANPR Comments — referenced by Earthjustice et al. (0044): Due to the scarcity of
monitoring within Indian country and the level of existing development and anticipated growth,
EPA should take immediate steps to increase air quality monitoring for criteria and other
pollutants, including HAPs, in Indian country.

As stated in the ANPR, EPA’s “understanding of the oil and natural gas sector’s impact on
ambient air quality in Indian country is incomplete at this time given the absence of ambient air
quality monitoring sites in many areas of Indian country.” [79 FR 32519.] For example, EPA
regulations governing state monitoring networks only require 0zone monitoring in very
populated areas in the summertime. [40 CFR § 58.2(a)(5), App. D, Tables D-1 & D-2.] This
excludes large areas in and around Indian country, as well as areas suffering from wintertime
ozone. Site-specific monitoring is critical because emissions vary based on geologic formation
and operator practice. Monitoring also helps to improve air quality modeling used to demonstrate
the impact of emissions.

To remedy this problem, EPA should immediately install monitors in oil and gas hotspots.

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): EPA should also use its
substantial authority under CAA section 114 and other provisions to require oil and natural gas
sources to install and operate ambient air quality monitors for ozone and other pollutants. We
incorporate by reference a petition submitted on December 19, 2012 by a broad coalition of
environmental, conservation and children’s health groups explaining EPA’s section 114
authority and seeking source monitoring for ozone (hereinafter “Ozone Monitoring Petition”).%8

There are cost effective air quality monitors that can easily be employed at oil and gas sites. For
example, EPA has certified inexpensive, portable 0ozone monitors as a federal equivalent
method. %

Indeed, source monitoring was important in recognizing the severe ozone problem in the Uinta
Basin. Through a series of consent decrees that resulted from EPA enforcement actions against
oil and gas companies operating in the Uinta Basin, EPA required private companies to install
and operate ambient air quality monitors in the Basin to monitor ozone, NOx and PM2 5
concentrations. The two monitors, known as the Redwash and Ouray monitors, are located on
tribal lands and have been monitoring ambient air quality since 2009.%°

% In Re Petition for the U.S. Environmental Protection Agency to 1) Promptly Require Oil and Gas Owners and
Operators to Monitor for Ozone and 2) To Issue Control Techniques Guidelines for Oil and Natural Gas Operations
in Nonattainment Areas (Dec. 19, 2012), available at
http://www.edf.org/sites/default/files/Ozone_Monitoring_and_Oil_and Natural Gas-Petition.pdf.

8 Ozone Monitoring Petition at 24.

% See U.S. v. Kerr-McGee Corp., No. 07-CV-01034-EWN-KMT, 2008 WL 863975, at *2 (D. Colo. Mar. 26, 2008);
see also United States v. Kerr-McGee Corp., Case 1:07-cv-01034-EWN-KMT, 80-82 (D. Colo. May 17, 2007)
(“KM Decree”); United States v. Colo. Interstate Gas Co., Case 2:09-cv-00649-TS, 11-14 (D. Utah, July 23, 2009)
(“CIG Decree”); United States v. Miller, Dyer & Co., LLC, Case 2:09-cv-00332-DAK, 42 (D. Utah, Sept. 23, 2009)
(“MD Decree”). There monitors were the first to record the significantly elevated wintertime ozone levels in the
Uinta Basin.
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Furthermore, EPA should consider revisions to its monitoring network regulations to ensure
adequate monitoring in oil and gas development areas, including Indian country. EPA proposed
revisions in 2009, in part, in response to its recognition of wintertime ozone problems in rural
areas of Wyoming and Utah. But it never finalized any changes.®* These revisions are long
overdue.

Environmental Commenters recognize the cost of installing and maintaining air monitors and
suggest EPA consider passing monitoring costs on to permittees. This could be achieved as a
permit holders’ fee, which in the case of existing sources could be applied retroactively.

Coalition ANPR Comments — referenced by Earthjustice et al. (0044): While we take issue
with the lack of an adequate air quality monitoring network to assess the breadth and depth of
emissions related to oil and gas development, we note that sufficient information exists through
the existing monitoring network to justify and support a FIP structure to address new and
existing sources. The rapid expansion of the industry into new areas that are unsupported by a
monitoring network, coupled with the documented, extensive impacts, warrant better data on air
quality in these areas.

EDF ANPR Comments — referenced by Earthjustice et al. (0044): Any proposed rule to address
pollution from oil and gas operations on tribal lands should ensure rigorous air quality
monitoring on tribal lands. Installation of air quality monitors would help address the lack of
reliable information regarding air quality on tribal lands, which EPA identifies as a key problem
in the ANPR [79 FR 32509], and monitoring is important for protecting public welfare.

The Clean Air Act authorizes EPA to act to ensure that air quality monitors are installed on tribal
lands. Under Section 114 of the Clean Air Act, EPA has manifest authority to require owners and
operators of oil and gas facilities to install and operate air quality monitors, arising from EPA’s
responsibilities under the Act to protect air quality, public health, and welfare. Under that
provision, the Administrator can require regulated sources to provide information “[f]or the
purpose (i) of developing or assisting in the development of any implementation plan under
section 7410 [such as the plan contemplated in the ANPR] . . . [or] (ii) determining whether any
person is in violation of . . . any requirement of such a plan.” [42 U.S.C. § 7414(a)(1).] To this
end, Section 114 authorizes the Administrator to “require any person who owns or operates any
emission source” to “install, use, and maintain such monitoring equipment, and use such audit
procedures or methods; sample such emissions; . . . and provide such other information, as [s]he
may reasonably require.” [Id. § 7414(a)(1)(C)-(G)] EPA has exercised this authority broadly,
and courts have recognized EPA’s authority to require sources to monitor a wide range of
pollutants and to enforce nearly every provision of the Clean Air Act. This broad, protective
authority clearly applies to facilities in the oil and natural gas production sector,®® and EPA has

9178 FR 34178, 34,203 (June 6, 2013) (stating that the schedule for finalizing any changes (“remains unclear at this
time”).

9 Mandatory Reporting of Greenhouse Gases; Proposed Rule, 74 FR 16448, 16,454 (Apr. 10, 2009).

% Along with other harmful pollutants, oil and gas sources emit significant amounts of ozone precursors, including
VOCs and methane, and therefore clearly fall within Section 114’s expansive focus on “any emission source.” 42
U.S.C. § 7414(a)(1); see Massachusetts v. EPA, 549 U.S. 497, 529 n.25 (2007) (observing that “‘any’ . . . has an
expansive meaning, that is, one or some indiscriminately of whatever kind”) (citing Department of Housing and
Urban Development v. Rucker, 535 U.S. 125, 131 (2002)).
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recently used Section 114 to require these sources to monitor and report their methane emissions.
[See 40 CFR §98.230; see also 75 FR 74458 (Nov. 30, 2010).]

Further, strengthening monitoring networks on tribal lands is consistent with EPA’s
responsibility to ensure adequate monitoring networks in any Section 110 Federal
Implementation Plan. Congress clearly intended that implementation plans include air quality
monitoring when it set out the minimum requirements for SIPs that are enumerated in section
110. Section 110(a)(2)(B) provides that “each such plan shall . . . provide for establishment and
operation of appropriate devices, methods, systems, and procedures necessary to (i) monitor,
compile, and analyze data on ambient air quality, and (ii) upon request, make such data available
to the Administrator.” [42 U.S.C. §7410(a)(2)(B)(i) (emphasis added).] Thus, any FIP
promulgated by EPA to regulate emissions from oil and gas sources on tribal lands should
include provisions for installing and maintaining sufficient air quality monitors to ensure that air
quality is being protected.

EDF ANPR Comments — referenced by Earthjustice et al. (0044): A rigorous FIP should also
be coupled with a program to increase air quality monitoring on tribal lands. The National Tribal
Air Association’s recently released Status of Tribal Air Report stated that “an increase in
representative analyses (data obtained from air monitors) combined with health-based studies is
necessary so that all Tribes know the condition of the air quality of their air sheds and its impact
upon Tribal health.”%* In the ANPR, EPA further recognized the uncertainty surrounding the
impacts of gas and oil operations on tribal lands, “due in part to the scarcity of ambient air
monitoring in some areas of Indian country,” and “incomplete emissions information.”%

The vast majority of Indian lands are located in areas labelled by the EPA as
“Unclassifiable/Attainment,” and which lack 2010-2012 NAAQS design values.® This lack of
data highlights the difficulties of ensuring adequate protections for tribal communities.

According to EPA, “there are uncertainties about the extent of environmental impacts from oil
and natural gas production. Given the environmental impacts from oil and natural gas production
in various states . . . air quality in Indian country may likewise be at risk of reaching unhealthy
levels.” [Id. at 32511.] The map provided by EPA in the docket for this rulemaking highlights
the lack of adequate air quality information on tribal lands. Accordingly, EDF respectfully urges
EPA to take immediate and comprehensive action to remedy the lack of accurate information on
the air quality of Indian lands.

The EPA’s summary of the above comments and the EPA’s responses to these
comments on the proposed amendments to the Federal Indian Country Minor NSR
rule are as follows:

Comment #15: One commenter (0044) stated that the EPA has provided no assurance that the
regulations included in the FIP will adequately address air quality problems in Indian country

% Nat’l Tribal Air Ass’n, Status of Tribal Air Report (2014), available at http://www.wrapair2.org/
calendar/attachments/1301/2097/NTAA-2014StatusTribal AirReport.pdf.

% ANPR, 79 FR 32508.

% g at 32510-11 (Table 1).
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and ensure compliance with all applicable standards, including the NAAQS, Prevention of
Significant Deterioration (PSD) Program, and the visibility protection program. The commenter
noted that, although the EPA proposes a FIP to streamline the permitting process, the proposed
FIP does not achieve the goals of the case-by-case permitting the EPA established in the Federal
Indian Country Minor NSR rule—namely adequate protection of public health and the
environment. The proposed FIP would allow minor oil and natural gas sources to forego pre-
construction review and permitting altogether and instead simply self-certify that they will
comply with the six regulations that already apply within Indian country. The EPA has provided
no analysis of whether these six regulations will adequately address the air quality problems in
Indian country or ensure compliance with the NAAQS, PSD Program, and the visibility
protection program.

Response #15: The EPA believes that the eight regulations included in the final rule represent a
robust set of control measures that are adequate to protect air quality in Indian country in
attainment, attainment/unclassifiable and unclassifiable areas. The EPA can require source-
specific permits where needed to further protect air quality in these areas.

In addition, the Federal Indian Country Minor NSR rule does not require an air quality analysis
in all instances for minor source permits even in the context of a source-specific permit. While
§49.154(c)(1)(1) indicates that we will consider “[1]ocal air quality” in determining whether to
issue a source-specific permit, it does not require an air quality analysis and in fact 849.154(d)
establishes specific circumstances in which the Reviewing Authority can require the
owner/operator to conduct an air quality impacts analysis (AQIA). Air quality factors are just
one consideration with a source-specific permit. We have not made any changes as a result of
this comment.

Comment #16: One commenter (0044) stated that the EPA did not conduct any control
technology review, air quality impacts analysis, or dispersion modeling for the proposed FIP.

Response #16: The EPA’s analysis and review consisted of establishing a set of requirements
that we believe are sufficient to protect the NAAQS and PSD increments in attainment,
attainment/unclassifiable and unclassifiable areas with the caveat that the EPA can require
source-specific permits where needed to further protect air quality in a given area. Moreover, all
eight regulations included in this FIP are based on the EPA’s analyses of available control
technologies. The FIP requires compliance with the most current version of these regulations. So,
the control requirements in this FIP will stay up to date, as these rules are based on the most
current technologies. Finally, as noted above, the Federal Indian Country Minor NSR rule does
not require an air quality analysis in all instances when a permit is issued even with a source-
specific permit. No changes were made as a result of this comment.

Comment #17: One commenter (0044) expressed concern about the lack of any requirements in
the proposed FIP for air quality monitoring and modeling, and recommended that the proposed
FIP include requirements to improve air quality monitoring and modeling within Indian country.
This commenter noted that the air quality in many areas of Indian country with oil and natural
gas development exceeds federal public health standards for ozone and particulates. The
commenter expressed concern that, without adequate monitoring, the EPA cannot ensure that it
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is protecting public health from the emissions associated with oil and natural gas development.
This commenter stated that the most efficient and expedient method of providing such a
monitoring network is requiring operators to install and operate monitors. The commenter noted
that the EPA has authority under CAA section 114 to require operators to install and operate
ambient air quality monitors.

Response #17: With respect to monitoring, the EPA works closely with tribes, as well as state
and local partners to implement and maintain a national ambient air monitoring program. In
many cases, ambient networks include more monitors than are required by minimum
requirements in the EPA’s monitoring regulations. The EPA Regional Administrators have the
authority to require additional monitoring in a variety of situations; such authority is specifically
noted throughout the language in Appendix D to 40 CFR part 58, Network Design Criteria for
Ambient Air Quality Monitoring. Accordingly, the EPA believes that the current authority to
require monitoring above minimum requirements is sufficient to support this final rule and the
need to employ additional air quality monitoring in areas of Indian country where the air quality
may not be fully characterized. As the commenter points out, the EPA has the authority under
section 114 of the CAA to require air quality monitoring if it determines that this is necessary in
a particular areas. For these reasons, we do not believe that including monitoring requirements in
this rule is necessary. Additionally, the EPA is exploring alternative sensor technology that can
be used to compliment traditional compliance-based monitoring based on Federal Reference
Method or Federal Equivalent Method monitoring equipment. The EPA anticipates that
alternative sensor technology may be used in the future as a screening tool to determine, if longer
term monitoring with more specialized equipment is needed.

Regarding modeling, as noted above, the Federal Indian Country Minor NSR rule does not
require an air quality analysis (and the modeling that would accompany it) in all instances when
a permit is issued even with a source-specific permit. With respect to the final FIP, we do not
believe that modeling is necessary; rather, we believe that the suite of eight federal regulations
that constitute the FIP’s set of control requirements are sufficent to protect air quality in areas of
Indian country designated attainment, attainment/unclassifiable and unclassifiable. We have not
made any changes in response to this comment.

With respect to air quality in areas of Indian country with oil and natural gas development,
currently we are not seeing widespread air quality problems. Based on air quality data for 2012-
2014,°" (outside of Oklahoma) there are only two counties that meet three criteria: have Indian
country present; have design values (DVs) above the level of the current ozone NAAQS (70
parts per billion (ppb)); and have oil and natural gas activity. The two counties that meet these
three criteria are in Utah and are: Duchesne and Uintah Counties.® The majority of the land area
in both of these counties is on the Uintah and Ouray Reservation. For the Uintah and Ouray
Reservation, we have sufficient concerns about the air quality impacts from existing sources that
we plan to propose a separate reservation-specific FIP.

9 The EPA will not designate areas as nonattainment based on these data, but likely based on 2014 - 2016 data.
% Supporting information can be found in: Docket ID No. EPA-HQ-OAR-2014-0606.
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For areas designated nonattainment for NAAQS (2008 ozone NAAQS, 2006 and 2012 PM25
NAAQS), based on air quality DVs for 2012-2014, there are not any areas that meet three
criteria: have Indian country present; have DVs above the level of the NAAQS; and have oil and
natural gas activity.%

Comment #18: One commenter (0044) expressed concern about the lack of enforcement
requirements in the FIP. The commenter noted that the proposed FIP provides few, if any,
enforcement tools, and requested that the EPA clarify, add, and expand enforcement
requirements in the final rule. The commenter encouraged the EPA to implement Next
Generation Compliance techniques (such as self-certification and photographic verification, per
40 CFR part 60, subpart OOOOQ) in the final rule, and recommended that the EPA should also
robustly pursue standard enforcement procedures in Indian country.

Response #18: Since the EPA is relying on the monitoring, recordkeeping and reporting
requirements in the nine rules underlying this final FIP to be comprehensive in ensuring
compliance, we do not feel that additional, separate compliance measures are needed. The
requirements in the eight rules are independently enforceable under those rules as well as being
enforceable under the FIP. An owner/operator is responsible for correctly permitting its sources.
If it is later determined that the source is not complying with the emission limitations and
standards prescibed in the eight rules as required by the FIP, the EPA can take enforcement
action to bring a source into compliance. The EPA can also enforce major source requirements in
situations where it is determined that a source emitted or has the potential to emit pollutants in
major source amounts. We have not made any changes as a result of this comment.

4.0 Comments Related to the FIP as an Alternative to Site-Specific Permits, General
Permits, and Permits-by-Rule

Southern Ute (0031): The Tribe maintains that the best permitting approach for Indian Country
is a general permit or permit by rule developed through ambient impact modeling to ensure
protection of the NAAQS, while still providing legally and practically enforceable emission
limitations, enabling sources to receive credit for emission reduction efforts.

National Tribal Air Association (0032): The Proposed Rule’s use of a FIP to regulate true minor
sources engaged in oil and natural gas production fails to provide Indian Tribes or any of their
members with an opportunity to provide comments to EPA about a facility’s coverage under the
FIP, unlike the comment process available under a general permit. EPA acknowledges this, but
indicates that the FIP contains requirements for emissions controls, compliance monitoring, and
reporting that would help prevent a facility from causing or contributing to national ambient air
quality standard (NAAQS) or prevention of significant deterioration (PSD) increment violation.
Further, EPA indicates that any citizen can enforce the provisions of a FIP by commencing a
civil action in the district court in the judicial district in which the source is located. However, a
Tribe or individual might have other concerns about a facility, beyond NAAQS or PSD
increment violations, about which they might want to provide comments, and a civil action is
intended to address a FIP violation, not issues that might cause concern to a Tribe or its members
prior to a facility being covered by a FIP. The NTAA recommends that EPA provide a clear

% 1bid.
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means by which Indian Tribes, their members, or any member of the public can provide
comments to EPA about a facility’s coverage under the FIP.

National Tribal Air Association (0032): Need to Support Tribal Implementation Plans - Title 40
CFR § 49.11(a) provides that EPA shall promulgate FIP provisions as are “necessary or
appropriate to protect air quality.” The NTAA finds that there is a need to protect air quality in
Indian Country that is jeopardized currently by the growing number of true minor sources
classified as oil and natural gas facilities. The Proposed Rule offers full regulatory coverage of
such facilities in Indian Country by its requirements involving emissions limitations and
standards, monitoring, and testing and recordkeeping and reporting. However, EPA must provide
Indian Tribes with the requisite resources to develop and implement tribal implementation plans
(TIPs) to assume regulatory control over the true minor sources located within their jurisdictions
that are engaged in oil and natural gas production.

The Proposed Rule’s FIP “one size fits all” approach fails to account for the different conditions
of the Tribal lands on which true minor sources engaged in oil and natural gas production will be
located. Tribal lands can be located geographically along coastal areas, in arid and wet regions,
on plains, among mountainous areas, and within valleys. The meteorological conditions for such
lands vary as well such as differing wind directions and speeds, and the susceptibility to air
inversions. Further, the oil and natural gas reserves located under Tribal lands can influence the
number and type of oil and natural gas facilities that locate on such lands. Ultimately, Indian
Tribes are the best governmental entities to regulate true minor sources within their jurisdictions
that are engaged in oil and natural gas production and to effectuate the best possible air quality
for their members and natural environment.

The NTAA recommends that EPA provide Indian Tribes with an affirmative commitment under
the Proposed Rule that it will provide such Tribes with the resources necessary to develop and
implement TIPs for regulating true minor sources engaged in oil and natural gas production, and
to also provide similar resources for the future regulation of true existing minor sources engaged
with such production.

QEP Resources, Inc. (0038): QEP commends EPA on a number of aspects of the Agency's
proposal. While we continue to believe a Permit by Rule would have been the cleanest path
forward for regulatory certainty, we agree with EPA's stated sentiment that "[t]he FIP would
reduce burden for sources and the Reviewing Authority and prevent delays in new construction
due to the minor NSR permitting obligation."” [80 Federal Register 56557 (Sept. 18, 2015).]

QEP Resources, Inc. (0038): QEP is concerned with EPA's proposal to require minor site-
specific permits on a case-by-case basis, in lieu of the streamlined registration process provided
in the National FIP. The proposal grants EPA with overly broad and unrestricted discretion to
require site-specific permits. Proposed 40 CFR § 49.101(b)(3) provides that EPA may require
owners and operators of oil and natural gas production facilities to obtain a site-specific permit
"to ensure protection of the NAAQS." [80 FR 56564, 56573 (Sept. 18, 2015).] EPA further
expands on its discretion in the preamble stating, "the Reviewing Authority may determine that
the source is not sufficiently controlled under the proposed FIP to protect the NAAQS in the area
of the prop