


Message from the Administrator

Technical Guidance for Assessing
Environmental Justice in
Regulatory Actions

At the U.S. Environmental Protection Agency we come to work every day with the important responsibility of
protecting the environment and the health of all Americans, including minority populations, low-income communities
and indigenous peoples — some of the most vulnerable to environmental and public-health concerns. This document,
the Technical Guidance for Assessing Environmental Justice in Regulatory Actions, marks a significant development in
our efforts to fulfill that responsibility, providing the information and direction our analysts need to assess
environmental-justice concerns during regulatory analysis.

First identified as a priority in Plan EJ 2014, the technical guidance describes methods for analysts to use when
assessing potential environmental-justice concerns in national rules, enhancing our ability to perform some of the
most crucial work we do. The technical guidance presents key analytic principles and definitions, best practices and
technical questions to frame the consideration of environmental justice in regulatory actions. It also includes
recommendations that are designed to enhance the consistency of our assessment of potential environmental-justice
concerns across all regulatory actions. In focusing on how to consider environmental justice in rulemaking, it provides
a key complement to the May 2015 Guidance on Considering Environmental Justice During the Development of
Regulatory Actions (U.S. EPA, 2015a), which provides information on when to conduct an environmental-justice
assessment. Both documents also reinforce the importance of the meaningful involvement of the public and key
stakeholders throughout the rulemaking process.

Developed with participation from the public and the EPA’s Science Advisory Board, the technical guidance reflects
the EPA’s strong commitment to transparency and to grounding its decisions in the highest quality science. It also
directly supports the commitment to environmental justice established by Executive Order 12898, Federal Actions to
Address Environmental Justice in Minority Populations and Low-Income Populations.

By improving our ability to conduct strong, consistent analysis of environmental justice in regulatory actions, the
technical guidance marks a major milestone in our continued efforts to ensure environmental justice is considered in
the agency’s work. Looking ahead, we are confident that it will bring better protection to America’s vulnerable
populations for years to come.

Gina McCarthy
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Disclaimer: This document identifies internal Agency policies and recommended procedures for
EPA employees. This document is not a rule or regulation and it may not apply to a particular
situation based upon the circumstances. This guidance does not change or substitute for any law,
regulation, or any other legally binding requirement and is not legally enforceable. As indicated by the

use of non-mandatory language such as “guidance,” “recommend,” “may,” “should,” and “can,” it
identifies policies and provides recommendations and does not impose any legally binding
requirements.
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Section 1: Introduction

he United States Environmental Protection Agency (EPA) defines environmental justice (EJ) as the fair treatment

and meaningful involvement of all people regardless of race, color, national origin, or income with respect to the
development, implementation, and enforcement of environmental laws, regulations, and policies.’ The EPA further
defines the term fair treatment to mean that “no group of people should bear a disproportionate burden of
environmental harms and risks, including those resulting from the negative environmental consequences of industrial,
governmental, and commercial operations or programs and policies” (U.S. EPA, 2011a).2

In implementing its EJ-related efforts, the Agency has expanded the concept of fair treatment to consider not only
the distribution of burdens across all populations, but also the distribution of reductions in risk from EPA actions. For
example, the Agency encourages staff to evaluate the distribution of burdens by paying special attention to
populations that have historically borne a disproportionate share of environmental harms and risk. At the same
time, it encourages Agency staff to examine the distribution of positive environmental and health outcomes resulting
from regulatory actions (U.S. EPA, 2015aq).3

The purpose of this document, the Technical Guidance for Assessing Environmental Justice in Regulatory Analysis
(referred to throughout this document as the EJ Technical Guidance), is to outline particular technical approaches
and methods to help Agency analysts (including economists, risk assessors, and others) analyze potential EJ
concerns for regulatory actions.# Senior EPA managers will also find this document useful for understanding analytic
expectations and ensuring that potential EJ concerns are appropriately considered and addressed in the
development of regulatory actions. The guidance recommends analysts use a screening analysis to identify the
extent to which a regulatory action may raise potential EJ concerns that need further evaluation, and what level of
analysis is feasible and appropriate (see Section 3.2). Factors that can be used in determining the appropriate
level and type of analysis include proximity of sources to low-income populations, minority populations, and /or
indigenous peoples; unique exposure pathways; and a history of EJ concerns associated with the pollutant being
regulated (see Sections 4.2 and 6.1 for more detail). Based on the results of this screening, this guidance provides

1 For more information, see the EPA’s Environmental Justice website: http://www.epd.gov/environmentaljustice /.

2 Executive Order (E.O.) 12898, Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, calls on
each covered Federal agency to make achieving environmental justice part of its mission “by identifying and addressing, as appropriate,
disproportionately high and adverse human health or environmental effects of its programs, policies, and activities on minority populations
and low-income populations.” The term effects is typically interpreted within the EPA as a reference to risks, exposures, and outcomes and is
sometimes used interchangeably with the term impacts. E.O. 12898 is available in full at: http://www.archives.gov/federal-

register /executive-orders/pdf/12898.pdf.

3 Note that the EPA’s Toolkit for Assessing Potential Allegations of Environmental Injustice (https://www.epa.gov/sites/production/files/2015-
04 /documents /toolkitej.pdf) differs from this technical guidance in that it is mainly designed to help investigate allegations of environmental
injustice in a particular geographic area (for example, as a result of a permitting or enforcement decision that pertains to a particular
facility). The broader scope of this technical guidance is to aid analysts in evaluating potential EJ concerns that may arise due to EPA
regulatory actions.

4 E.O. 12866 (1993) defines a regulatory action as “any substantive action by an agency (normally published in the Federal Register) that
promulgates or is expected to lead to the promulgation of a final rule or regulation, including notices of inquiry, advance notices of
proposed rulemaking, and notices of proposed rulemaking.”
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a suite of methods that can be applied depending on the type of available data, availability of resources, and
time needed to conduct the analysis.

This document is intended for use alongside other Agency guidance, including guidance on human health risk
assessment (HHRA) and economic analysis (see Appendix A).5 In particular, it complements the Agency’s Guidance
on Considering Environmental Justice During the Development of Regulatory Actions (referred to throughout this
document as the EJ Process Guidance), which is “designed to help EPA staff incorporate EJ into the process followed
at the EPA for developing regulations, also known as the Action Development Process (ADP).” The EJ Process
Guidance accomplishes this task “by describing the legal and policy frameworks at the EPA for rule-writers to
consider EJ; identifying the information rule-writers should consider” when evaluating whether there are potential
EJ concerns for the regulatory action under development; “highlighting the kinds of questions about EJ that rule-
writers should ask and address in each step of developing a regulation; and providing strategies and techniques
for achieving meaningful involvement of minority populations, low-income populations, tribes, and indigenous
peoples at key stages” in the regulatory ADP (U.S. EPA, 2015a).¢

Together, the two documents — the EJ Technical Guidance and the EJ Process Guidance - provide guidance to
analysts and rule-writers on how regulatory actions can be responsive to E.O. 12898 as well as consistent with the
EPA’s EJ policies and Plan EJ 2014 (U.S. EPA, 2011a).” The EJ Process Guidance refers readers to the EJ Technical
Guidance (this document) for recommendations on how to evaluate potential EJ concerns using quantitative

and gualitative methods. Likewise, this document refers readers to the EJ Process Guidance for details on how to
integrate EJ into the EPA’s ADP.

This technical guidance will evolve with advances in the state of the science, data, and analytic methods available
to Agency analysts. Regarding risk assessment, this technical guidance currently is limited to a discussion of how to
integrate EJ into the planning phase of an HHRA. The EPA has developed and continues to refine methods and
guidance on a variety of topics relevant to conducting analyses of potential EJ concerns in the context of a
regulatory action. Such references are noted in sections of this document and future updates to the EJ Technical
Guidance may include more detail on these topics.

1.1 How Is This Guidance Document Organized?

The first four sections of this guidance establish the objectives, definitions, main analytic considerations, and context
for an assessment of potential EJ concerns in support of EPA regulatory actions:

Section 1: Introduction provides background and outlines the main objectives of the EJ Technical Guidance.
Appendix A provides links to additional guidance that may be helpful to the analyst when assessing
potential EJ concerns.

Section 2: Key Definitions reviews key EJ concepts from E.O. 12898 that are expected to influence
analytic considerations. In particular, the section discusses how to define potential EJ
concerns, disproportionate impacts, population groups of concern, and meaningful involvement.

Section 3: Key Analytic Considerations discusses three questions that analysts should strive to answer
when conducting an analysis of potential EJ concerns, provides a basic framework to guide the analysis of

5 See also the Plan EJ 2014: Legal Tools available at: https://www.epa.gov/sites/production/files/2015-02 /documents/ej-legal-tools.pdf
It reviews the main legal authorities under the environmental and administrative statutes administered by the EPA that may help to advance
environmental justice (U.S. EPA, 2011b).

¢ The EJ Process Guidance recommends that rule-writers and decision makers respond to three core questions throughout the ADP: (1) How did
your public participation process provide transparency and meaningful participation for minority populations, low-income populations, tribes,
and indigenous peoples?; (2) How did the rule-writers identify and address existing and/or new disproportionate environmental and public
health impacts on minority populations, low-income populations, and/or indigenous peoples?; and (3) How did actions taken under #1 and
#2 impact the outcome or final decision? (U.S. EPA, 2015a).

7 Information about the EPA’s EJ activities and policies can be found here: http://www.epa.gov/environmentaljustice /. The EPA’s historical EJ

policies include: The EPA’s Environmental Justice Strategy (U.S. EPA, 1995); 1996 Environmental Justice Implementation Plan (U.S. EPA, 1996);
Memo from Stephen L. Johnson: Reaffirming the U.S. Environmental Protection Agency’s Commitment to Environmental Justice (U.S. EPA,
2005a); and Memo from Lisa P. Jackson: Next Steps: Environmental Justice and Civil Rights (U.S. EPA, 2009a).
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potential EJ concerns, and presents the EPA’s four main recommendations to guide assessments of EJ for
EPA regulatory actions, including a list of identified best practices.

Section 4: Contributors to Potential Environmental Justice Concerns identifies factors that may contribute
to potential EJ concerns, and highlights the key reasons why environmental health risks may be unevenly
distributed across population groups.

The main technical sections of this document provide guidance for considering EJ in two specific contexts: planning
for an HHRA (Section 5) and development of a regulatory analysis (Section 6):

Section 5: Considering Environmental Justice when Planning a Human Health Risk Assessment
provides technical guidance on incorporating potential EJ concerns into the planning phase of an HHRA,
including descriptions of currently available methodologies and tools. Appendix B provides examples of
approaches for incorporating potential EJ concerns into the planning stages of exposure and dose-
response assessments.

Section 6: Conducting Regulatory Analyses to Assess Potential Environmental Justice Concerns
provides technical guidance on integrating potential EJ concerns into regulatory analyses. In particular, this
section discusses how to identify and evaluate the feasibility and appropriateness of different analytic
approaches, methods, and tools for assessing potential EJ concerns; the types of information that should be
included in the assessment; other analytic considerations that could affect results; and when and how to
consider costs and non-health impacts in the assessment.

This guidance assumes that an analyst may wish to consult only one of the two sections on human health risk
assessment and the development of a regulatory analysis to address a specific context. As a result, the sections
present some parallel information about key concepts and methods. This overlap is by design, and is appropriate
given that different analytic experts will access and rely on different sections of the document for different
purposes within the larger context of EPA regulatory action development.

The final section of the document (Section 7) describes identified near-term research priorities related to the
analysis of potential EJ concerns:

Section 7: Research Priorities to Fill Key Data and Methodological Gaps provides information on
research goals to improve assessment of EJ at the EPA.
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Section 2: Key Definitions

his section briefly defines and discusses key terms, including those from E.O. 12898, that are important for the

analyst to understand before conducting an analysis of potential EJ concerns. These key terms include: potential

EJ concern; disproportionate impacts; minority populations; low-income populations; and indigenous peoples;
subsistence populations; and meaningful involvement.

2.1 Potential EJ Concern and Disproportionate Impacts

A potential EJ concern is defined as “the actual or potential lack of fair treatment or meaningful involvement of
minority populations, low-income populations, tribes, and indigenous peoples in the development, implementation
and enforcement of environmental laws, regulations and policies” (U.S. EPA, 2015a). For analytic purposes, this
concept refers more specifically to “disproportionate impacts on minority populations, low-income populations,
and/or indigenous peoples that may exist prior to or that may be created by the proposed regulatory action”
(U.S. EPA, 20150).8

For this technical guidance, the term disproportionate impacts refers to differences in impacts or risks that are
extensive enough that they may merit Agency action. In general, the determination of whether there is a
disproportionate impact that may merit Agency action is ultimately a policy judgment which, while informed by
analysis, is the responsibility of the decision maker.? The terms difference or differential indicate an analytically
discernible distinction in impacts or risks across population groups. It is the role of the analyst to assess and present
differences in anticipated impacts across population groups of concern for both the baseline and

proposed regulatory options, using the best available information (both quantitative and qualitative) to inform the
decision maker and the public.’0 See Text Box 2.1 for examples of the ways in which differences in impacts have
been characterized for a regulatory action.

8 Appendix A to the Council on Environmental Quality’s (CEQ) Environmental Justice: Guidance Under the National Environmental Policy Act
(NEPA) provides guidance on key terms in E.O. 12898, including the term “disproportionately high and adverse human health effects.” It
discusses several factors that a decision maker may consider when determining whether human health effects are disproportionately high
and adverse: “whether the health effects, which may be measured in risks and rates, are significant (as employed by NEPA), or above
generally accepted norms; whether the risk or rate of hazard exposure by a minority population, low-income population, or Indian tribe to
an environmental hazard is significant (as employed by NEPA) and appreciably exceeds or is likely to appreciably exceed the risk or rate
to the general population or other appropriate comparison group; and whether health effects occur in a minority population, low-income
population, or Indian tribe affected by cumulative or multiple adverse exposures from environmental hazards” (CEQ, 1997).

9 As noted in the EJ Process Guidance, a finding of disproportionate impacts is neither necessary nor sufficient for the EPA to address adverse
differential impacts. In particular, “the Agency’s statutory and regulatory authorities provide a broad basis for protecting human health and
the environment and do not require a demonstration of disproportionate impacts in order to protect the health or environment of any
population, including minority populations, low-income populations, and/or indigenous peoples” (U.S. EPA, 2015a).

10 The baseline is defined as “the best assessment of the way the world would look absent the proposed action” (Office of Management and
Budget, 2003).




Text Box 2.1: Characterizing Differences in Impacts for a Rule or Regulation

Recent regulatory actions have used a number of different phrases to describe differences in the size, type,
or distribution of environmental and health impacts among populations, both in the baseline and as a result
of regulatory changes. Terminology varies with specific context, and examples include: “the potential for
disproportionate impacts,” “overrepresentation of” minority populations, low-income populations, or
indigenous peoples near sources, and “notably higher.”

For instance, the notice of proposed rulemaking for the Definition of Solid Waste (U.S. EPA, 201 1¢) states:

“In general, some communities will have a higher percentage [of minority and/or low-income
members] than the comparison population, while some will have a lower percentage. As long as these
differences have a regular, or uniform, distribution, they generally would not indicate potential for
disproportionate adverse impact. However, if the number of communities with a higher percentage
of minority and/or low-income population is greater than that of the comparison populations, then
there is a potential for disproportionate adverse impact. The higher the average differences between
the potentially affected communities and the comparison group, the greater the potential for a
disproportionate adverse impact.”

The notice of proposed rulemaking for National Emission Standards for Hazardous Air Pollutants for Polyvinyl
Chloride (U.S. EPA, 2011d) describes its demographic analysis as follows:

“An analysis of demographic data shows that the average percentage of minorities, percentages of
the population below the poverty level, and the percentages of the population 17 years old and
younger, in close proximity to the sources, are similar to the national averages ... at the 3-mile radius
of concern. These differences in the absolute number of percentage points from the national average
indicate a[n] ... over-representation of minority populations, populations below the poverty level,
and the percentages of the population 17 years old and younger, respectively.”

The Advance Notice of Proposed Rulemaking on Lead Emissions from Piston-Engine Aircraft Using Leaded
Aviation Gasoline (U.S. EPA, 2010a) states:

“Demographic factors that can affect risk of lead-related effects in children include residential
location, poverty, and race. As noted in previous EPA actions on lead, situations of elevated exposure,
such as residing near sources of ambient lead, as well as socioeconomic factors, such as reduced
access to health care or low socioeconomic status can also contribute to increased blood lead levels
and increased risk of associated health effects from air-related lead. Additionally, as described in
the National Ambient Air Quality Standard (NAAQS) for Lead, children in poverty and black, non-
Hispanic children have notably higher blood lead levels than do economically well-off children and
white children, in general.”




2.2 Population Groups of Concern Highlighted in E.O. 12898

E.O. 12898 identifies a number of population groups of concern in considering potential EJ implications of a
regulatory action. These include: minority populations, low-income populations, and indigenous peoples.!! It also
mentions “populations who principally rely on fish and/or wildlife for subsistence,” a group that may overlap with
other population groups of concern by virtue of unique exposure pathways. This section provides information for
analysts on how to define the population groups of concern specifically mentioned in the Executive Order.'2

It may be useful in some contexts to analyze these population categories in combination — for example, low-income
minority populations — or to evaluate diversity within the population groups of concern (e.g., life stage, gender),
particularly when some individuals within population groups may be at greater risk for experiencing adverse
effects. In addition to the information below, analysts should rely on the Office of Management and Budget (OMB)
or other official federal agencies (e.g., United States Census Bureau), when available, for definitions of the
additional population groups that are relevant to a specific regulatory action. Note that analysis of additional
population groups is not a substitute for examining the population groups explicitly mentioned in the Executive
Order.

2.2.1 Minority Populations and Indigenous Peoples

The OMB provides minimum standards for “maintaining, collecting, and presenting data on race and ethnicity for
all federal reporting purposes. The standards have been developed to provide a common language for uniformity
and comparability in the collection and use of data on race and ethnicity by federal agencies” (OMB, 1997). The
OMB defines six racial and ethnic categories:

American Indian or Alaska Native;

Asian;

Black or African American;

Native Hawaiian or Other Pacific Islander;
White; and

Hispanic or Latino.

Note that these categories are not necessarily mutually exclusive and cannot simply be added to estimate a total
population. For example, Hispanic or Latino is an ethnic category and, as such, may overlap with several
categories based on race. Statistical data collected by the federal government, such as the United States Census
Bureau (Census Bureau), adhere to this classification system.!3

The OMB also does not define what constitutes a minority population. For purposes of E.O. 12898, the term
minority means “individual(s) who are members of the following population groups: American Indian or Alaskan
Native; Asian or Pacific Islander; Black, not of Hispanic origin; or Hispanic” (CEQ, 1997). A population is identified
as minority in an area affected by the policy action if “either (a) the minority population of the affected area
exceeds 50 percent or (b) the minority population percentage of the affected area is meaningfully greater than

11 The term population groups of concern is used instead of subpopulations to be inclusive of “population groups that form a relatively fixed
portion of the population (e.g., groups based on ethnicity).” See the EPA’s Early Life Stages website: http: //www.epa.gov/children/early-

life-stages.

12 This section borrows extensively from Chapter 10 of the EPA’s Guidelines for Preparing Economic Analyses (U.S. EPA, 2014a).

13 For the OMB definitions, see the OMB’s Revisions to the Standards for the Classification of Federal Data on Race and Ethnicity:
http://www.whitehouse.gov/omb /fedreg 1997standards/. Beginning with the 2000 Census, the federal government began to collect more

detailed information on race. Respondents could select more than one category. The OMB provides guidance on how to aggregate from 63

different race categories to a smaller subset to yield the first five categories listed above and four frequently-reported double race
categories (OMB, 2000).
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the minority population percentage in the general population or other appropriate unit of geographic analysis”
(CEQ, 1997). A minority population exists “if there is more than one minority group present and the minority
percentage, as calculated by aggregating all minority persons, meets one of the above-stated thresholds” (CEQ,
1997). When analysts are evaluating potential EJ concerns under NEPA, they “may consider as a community either
a group of individuals living in geographic proximity to one another, or a geographically dispersed /transient set
of individuals (such as migrant workers or Native Americans), where either type of group experiences common
conditions of environmental exposure or effect” (CEQ, 1997).

While the OMB does not define the term indigenous, it defines someone who identifies as an American Indian or
Alaska Native as a person “having origins in any of the original peoples of North and South America (including
Central America) and who maintains tribal affiliation or community attachment” (OMB, 1997). The EPA provides a
more detailed definition for the purposes of the EPA Policy on Environmental Justice for Working with Federally
Recognized Tribes and Indigenous Peoples (U.S. EPA, 2014b) to include state-recognized tribes; indigenous and
tribal community-based organizations; individual members of federally recognized tribes, including those living on
a different reservation or living outside Indian country; individual members of state-recognized tribes; Native
Hawaiians; Native Pacific Islanders; and individual Native Americans.

2.2.2 Low-Income Populations

The OMB has designated the Census Bureau’s annual poverty measure, produced since 1964, as the official metric
for program planning and analysis by all Executive branch federal agencies in Statistical Policy Directive No. 14,
though it does not preclude the use of other measures (OMB, 1978). The CEQ’s Environmental Justice: Guidance
Under the National Environmental Policy Act (1997) also suggests analysts use “annual statistical poverty thresholds
from the Census Bureau’s Current Population Reports, Series P-60 on Income and Poverty” to define low-income
populations. As with minority populations, low-income populations include a geographically dispersed group of
individuals that “experiences common conditions of environmental exposure or effect” (CEQ, 1997).

The Census Bureau’s annual poverty measure uses a set of income thresholds that vary by family size and
composition to determine the households that live in poverty. If a family's total income falls below the threshold,
then that family and every individual in it is defined as being in poverty. This measure of poverty has remained
essentially unchanged since its inception.’4 It does not vary geographically, though it is updated for inflation using
the Consumer Price Index for All Urban Consumers (CPI-U). It also does not take into account capital gains or non-
cash benefits such as public housing, Medicaid, and food stamps (U.S. Census Bureau, 2011a).

The ability of the official poverty measure to adequately capture regional and other differences in economic well-
being within this population ha