CONCENTRATED ANIMAL FEEDING OPERATION (CAFO)
GENERAL PERMIT FACT SHEET (Revised 7/7/2016)

NPDES General Permit No. NMG010000
U.S. ENVIRONMENTAL PROTECTION AGENCY REGION 6

National Pollutant Discharge Elimination System (NPDES) General Permit for Discharges from
Concentrated Animal Feeding Operations (CAFOs) in New Mexico

AGENCY: U.S.ENVIRONMENTAL PROTECTION AGENCY REGION 6
ACTION: Reissuance of a NPDES General Permit for CAFOs

SUMMARY: EPA Region 6 is reissuing NPDES General Permit No. NMG010000 for
discharges from concentrated animal feeding operations (CAFOs) in New Mexico (except Indian
Country). This permit was originally issued in the Federal Register at 74 FR 148 with an
effective date of September 3, 2009, and an expiration date of September 2, 2014. The applicable
requirements from that 2009 permit are continued in the permit. The following revisions are part
of this reissuance: (1) removing eligibility for coverage for “New sources” under the permit, (2)
adding an annual land application equipment calibration requirement, and (3) refines the
requirement for facilities to maintain a rain gauge on-site and record measurable rainfall.

GENERAL STATUTORY AND REGULATORY INFORMATION

Section 301(a) of the Clean Water Act (CWA), 33 USC 1311(a), prohibits the discharge of
pollutants to waters of the U.S. in the absence of authorizing permits, including NPDES permits.
The CWA Section 402, 33 USC 1342, authorizes EPA to issue NPDES permits allowing such
discharges on condition that they in part will comply with requirements implementing CWA
Sections 301, 304, and 401 [33 USC 1311, 1314, and 1341].

Among those requirements are effluent limitations reflecting levels of technological capability,
water quality standards, and other more stringent requirements States may adopt. Violation of a
condition contained in an NPDES permit, whether an individual or general permit, is a violation
of the CWA and subjects the operator of the permitted facility to the penalties specified in
Section 309 of the Act.

Under the CWA, the Permitting Authority may issue general permits to regulate numerous
facilities which have similar discharges and are subject to the same conditions and limitations
within a specified geographic area [40 CFR 122.28]. Using general permits conserves resources
and reduces the paperwork burden associated with obtaining discharge authorization for the
regulated community.

EPA has determined that a general permit is the appropriate mechanism to address the majority
of CAFOs that are subject to the requirements of the NPDES program and the CWA (see Section
3.3 of EPA’s February 2012, NPDES Permit Writers” Manual for Concentrated Animal Feeding
Operations [EPA 833-F-12-001]).
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NPDES GENERAL PERMIT FOR CAFO - FACT SHEET
Supplementary information in this Fact Sheet is organized as follows:

. Permit Area and Coverage

Il.  Effluent Limitations and Standards

I1l.  Special Conditions

IV. Discharge Monitoring and Notification Requirements
V. Annual Report

VI. Standard Permit Conditions

VII. Biosecurity Protocol

VIIIl. Summary of Changes from Previous Permit

I. PERMIT AREA AND COVERAGE
A. Permit Area

This permit offers NPDES permit coverage for discharges from operations defined as
concentrated animal feeding operations (CAFOSs) in the State of New Mexico (except Indian
Country).

B. Permit Coverage

This permit provides coverage for any eligible operation that discharges and which meets the
definition of a Large CAFO at 40 CFR 122.23(b)(4), is subject to effluent limitations guidelines
at 40 CFR 412 Subparts A (Horses and Sheep) or C (Dairy Cows and Cattle Other than Veal
Calves), and that is located in the permit coverage area.

CAFOs are point sources subject to the NPDES permitting program. A CAFO must not
discharge unless the discharge is authorized by an NPDES permit [40 CFR Part 122.21(a) and
122.23(d)(1)].

C. Eligibility for Coverage
The permit fulfills the NPDES general permit coverage requirements of 40 CFR 122.28(a).

Eligible CAFOs may apply for authorization under the terms and conditions of this permit, by
submitting a notice of intent (NOI) to be covered by this permit.

CAFO owners/operators may also seek to be excluded from coverage under this permit by (1)
submitting to the Director (see Part 1.E.4) a notice of termination form (see Appendix C) or (2)
by applying for an individual NPDES Permit in accordance with Part I.F.
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D. Limitations on Coverage

In accordance with 40 CFR 122.28(a)(4)(ii), the general permit may exclude specified sources or
areas from coverage. Part I.D of the permit describes CAFOs that are ineligible for coverage
under this NPDES general permit and who must apply for an individual permit if seeking
authorization to discharge. Parts I.D.1 and 1.D.2 are included in the permit in accordance with 40
CFR Part 122.28(b)(3). Part 1.D.3 excludes duck, veal, poultry, and swine CAFOs. EPA is
unaware of these types of facilities in the permit coverage area and believes that individual
permit coverage is more appropriate for such CAFOs. Restrictions on coverage for CAFOs that
do not fulfill the Endangered Species Act (Part 1.D.4) and/or the National Historic Preservation
Act (Part 1.D.5) are continued from the previous CAFO general permit. Part 1.D.6 included in the
permit in accordance with 40 CFR 131.13(a)(3) and 40 CFR 412, respectively. Part I.D.7 is
based on 40 CFR 122.4(i), which prohibits issuing a NPDES permit to a new discharger if it will
cause or contribute to a water quality standards violation. In Part 1.D.9, CAFOs located on Indian
lands in New Mexico are excluded from general permit coverage, and would require an
individual permit if coverage is sought.

Part 1.D.8 of the permit is revised to exclude ““new source”” CAFOs from coverage. EPA
removed eligibility for these facilities (as defined at 40 CFR 122.2 with criteria for New Source
Determination at 40 CFR 122.29(a) and (b)), because the number of applicants to the general
permit has reduced by approximately half between the 1993 and 2009 issuances and no
applicant to the 2009 permit has been a new source. This change requires any new source CAFO
pursuing discharge authorization to apply for an individual permit. EPA solicited input on its
decision to remove eligibility for new source CAFOs from the proposed permit.

E. Application for Coverage
In accordance with 40 CFR Parts 122.21(i)(1)(x) and 122.28(b)(2), operators of CAFOs seeking

coverage under this general permit must submit a notice of intent (NOI) and a nutrient
management plan (NMP) to EPA.

Applicants must use NPDES Form 2B Application as an NOI (see CAFO General Permit
Appendix A or http://www.epa.gov/npdes/pubs/cafo_fedrgstr_form2b.pdf).

Prior to December 21, 2020, application documents shall be submitted to EPA in electronic
format. The NOI (NPDES Form 2B) and an electronic copy of the NMP can be emailed to EPA
at : recCAFO@epa.gov. Alternatively, electronic copies can be saved to memory media (CD or
flash drive) and mailed to EPA .at:

U.S. Environmental Protection Agency, Region 6

Water Quality Protection Division

NPDES Permits and TMDL Branch (6WQ-PO)

1445 Ross Avenue

Dallas, TX 75202-2733



http://www.epa.gov/npdes/pubs/cafo_fedrgstr_form2b.pdf
mailto:r6CAFO@epa.gov
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Concurrently, the permit also requires the applicant to send electronic copies of the application
to the New Mexico Environment Department by emailing to: Bruce.Yurdin@state.nm.us or
mailing electronic copies to:

Program Manager, NMED SWQB

Point Source Regulation Section

PO Box 5469, Santa Fe, NM 87502

As of December 21, 2020 all notices of intent submitted in compliance with this section must be
submitted electronically by the discharger (or treatment works treating domestic sewage) to the
Director or initial recipient, as defined in 40 CFR 127.2(b), in compliance with this section and
40 CFR part 3 (including, in all cases, subpart D to part 3), § 122.22, and 40 CFR part 127.

EPA will review the NOI and NMP to ensure that all permit requirements are fulfilled. EPA may
request additional information from the CAFO owner or operator as necessary to complete the
NOI and NMP or clarify, modify, or supplement previously submitted material. Once EPA
makes a preliminary determination that the NOI is complete, the NOI, NMP and draft terms of
the NMP to be incorporated into the permit will be made available for a 30-day public review
and comment period. EPA will respond to comments received during this period and, if
necessary, require the CAFO owner or operator to revise the nutrient management plan. At the
end of this process the applicant will be granted coverage under this general permit only upon
written notification by EPA.

EPA is removing eligibility for new source CAFOs from the general permit and therefore is
revising application requirements. This affects new facilities that meet the definition of a New
Source (40 CFR 122.2) and the criteria for New Source Determination (40 CFR 122.29(a) and
(b)). EPA has added clarification to the permit that the effective date for new n source guidelines
applicable to the permit is April 14, 2003.

The permit continues to require applicants to submit information on facility expansions. EPA
anticipates that CAFOs currently covered under the general permit who have significantly
expanded since the general permit has expired will require a new source review. If an existing
CAFO with a significant expansion effective April 14, 2003 is determined to be a new source it
will be ineligible for coverage under the general permit.

EPA has amended Part 1.E.10 to clarify that the applicant must submit information to EPA that
describes any expansion so that EPA may determine if the expansion is a new source. The
applicant is reminded that new source review on an expansion can be initiated prior to NOI
application. EPA will apply the criteria at 40 CFR 122.29(b) when considering whether a facility
expansion makes a source a "new source" for NPDES permitting purposes. By definition, a new
source means any building, structure, facility, or installation from which there is or may be a
“discharge of pollutants,” and where that construction commenced (a) after promulgation of
standards of performance under section 306 of CWA which are applicable to such source, or (b)
after proposal of standards of performance in accordance with section 306 of CWA which are
applicable to such source, but only if the standards are promulgated in accordance with section
306 within 120 days of their proposal. A source will be determined to be a “new source” if, (a) it
is constructed at a site at which no other source is located; or (b) it totally replaces the process or
production equipment that causes the discharge of pollutants at an existing source; or (c) its



NPDES Permit No. NMG010000 2014 Fact Sheet Page 5 of 30

processes are substantially independent of an existing source at the same site, AND a new source
performance standard is independently applicable to it.

The 2003 preamble statement (at 68 FR 7200) provides an example of a type of facility
expansion that would not itself be typically considered a "new source.” As also indicated in the
preamble, however, a similar expansion might be considered a "new source” under some
circumstances, e.g., if it required independent production and waste handling processes.

A CAFO determined to be a new source is ineligible for coverage under the general permit but
may apply for individual permit coverage.

F. Requiring an Individual Permit

In accordance with 40 CFR Part 122.28(b)(3)(i), EPA may determine that providing coverage
under a general permit is inappropriate for a particular CAFO and may require such a facility to
apply for an individual NPDES permit.

G. Continuation of this Permit

In accordance with 40 CFR Part 122.46(a), this permit has a term of five years from the effective
date. If this permit is not reissued or replaced prior to the expiration date, it will be
administratively continued in accordance with 40 CFR 122.6 and section 1.G of the permit and
will remain in force and effect. For a CAFO authorized to discharge under this permit prior to the
expiration date, any discharges authorized under this permit will automatically remain covered
by this permit.

H. Change in Ownership

Part I.H of the permit provides for a minor modification of permit coverage due to a change in
ownership as described in 40 CFR 122.63(d). Regulations at 40 CFR 122.63(d) allow minor
modification for a change in ownership or operational control of a facility where the Director
determines that no other change in the permit is necessary, provided that a written agreement
containing a specific date for transfer of permit responsibility, coverage, and liability between
the current and new permittees has been submitted to the Director. For change in ownership,
automatic transfer of permit coverage may be accomplished if the existing permittee notifies
EPA in writing 30-days in advance of a transfer and meets conditions to ensure that the new
owner understands and certifies intention and ability to operate under the existing NMP. If the
existing permittee and new owner are not informed by the date of the ownership transfer that
EPA intends to modify or revoke and reissue permit coverage, the new owner must file an NOI
on the date of transfer and the existing owner must file an NOT within 30 days of the transfer.
The CAFO must be operated and maintained in accordance with the approved NMP at all times.

Should a new owner pursuing coverage under the general permit be unable to operate under the
existing owner NMP, the new owner pursuing coverage must make new application as described
by application requirements at Part I.E of the permit. The existing permittee terminates his/her
permit coverage by filing a notice of termination within 30 days of the transfer to a new owner.
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I1. RATIONALE FOR EFFLUENT LIMITATIONS AND STANDARDS
A. Effluent Limitations

Section 301 of the CWA prohibits the discharge of pollutants by any point source into waters of
the U.S. except in accordance with a permit. It also requires that dischargers comply with
effluent limitations necessary to meet State water quality standards. The NPDES permit
regulations at 40 CFR 122.44(a) and (d) implement Section 301 by requiring that each NPDES
permit issued under Section 402 include conditions that meet technology-based effluent
limitations and standards, as well as water quality standards and State requirements.

1. Technology-based Effluent Limitations
Large CAFOs are subject to the effluent guidelines found at 40 CFR Part 412.

Pursuant to the Clean Water Act (the “Act”) Section 402(a)(2) [40 CFR 122.44(k)(3)], best
management practices (BMPs) are implemented by the permit. These practices are reasonably
necessary either to achieve effluent limitations or to carry out the Act’s goals of eliminating the
discharge of pollutants as much as practicable and to maintain water quality

a. Technology-based Effluent Limitations and Standards — Production Area

The permit fulfills the NPDES general permit coverage requirements of 40 CFR
122.42(e)(1)(i), 412.31 and 412.43.

Part I1.A.1.a (Effluent Limitations) is based on 40 CFR 412 for Large CAFOs and best
professional judgment for other CAFOs. It was contained in the previous general permit
requirements and, therefore, also based on 40 CFR 122.44(1l) which requires limits in a
reissued permit to be at least as stringent as limits in the previous permit. The minimum
storage design specifications in I1.A.1 are based on EPA’s CAFO technical guidance
document “Managing Manure Nutrients at Concentrated Animal Feeding Operations”
December 2004, Chapter 2, Section B.1.

b. Additional measures and records

The production area of the CAFO must fulfill the requirements of Part 11.A.1.B of the
permit and 40 CFR 412.37(a) and (b).

2. Additional Requirements — Applicable to the Production Area
a. This section of the permit includes additional requirements applicable to the production
area of the CAFO. The basis for these requirements is explained below.

i.  Weekly inspections of all storm water diversion devices, runoff diversion structures,
and devices channeling contaminated storm water to the wastewater and manure
storage and containment structures. [40 CFR 412.37(a)(2)(i)]

ii. Daily inspections of all water lines, including drinking water and cooling water lines.
[40 CFR 412.37(a)(1)(ii)]
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Vi.

Vil.

viii.

Installation of a depth marker in all open surface liquid impoundments which clearly
indicates the minimum capacity necessary to contain the runoff and direct
precipitation of the 25-year, 24-hour rainfall event. [40 CFR 412.37(a)(2)]

The permit also requires that the depth marker is visible from the top of the levee.
This requirement was included in the previous permit.

Weekly inspections of the manure, litter, and process wastewater impoundments
noting the level as indicated by the depth marker installed in accordance with 40 CFR
412.37(a)(2). [40 CFR 412.37(a)(1)(iii)]

Correction of any deficiencies identified as result of visual inspections as soon as
possible. Document all corrective actions taken and explain why deficiencies not
completed within 30 days were not immediately corrected. [40 CFR 412.37(a)(3)].

The requirement for a written record to be available to EPA or NMED upon request
is provided by 40 CFR Part 122.41(h).

The requirement to properly dispose of dead animals within 3 days, unless otherwise
provided for by the Director, was included in the previous permit.

The requirement is clarified that mortalities must not be disposed of in any liquid
manure, storm water, or process wastewater storage or treatment system that is not
specifically designed to treat animal mortalities. [40 CFR 122.42(e)(1)(ii)]

The requirement is updated in the permit so that mortalities must not be disposed of
in any liquid manure or process wastewater system, and must be handled in such a
way as to prevent the discharge of pollutants to surface water, unless alternative
technologies pursuant to 8 412.31(a)(2) and approved by the Director are designed
to handle mortalities. [40 CFR 412.37(a)(4)].

Maintenance of complete records for the production area, in accordance with 40 CFR
412.37(b). Records must be maintained on-site at the permitted CAFO for five years
from the date they are created and must include the records identified in the Operation
and Maintenance section of Table IVV-A of the permit.

Proper operation and maintenance of the manure, litter, and process wastewater
storage facilities must be ensured [40 CFR 122.42(e)(1(i). Tthe term “structural
breakage” is replaced with “structural problems or leakage” for clarification. The
permit reflects greater specificity to the BPJ minimum design standard for retention
facilities by requiring embankments to be constructed in lifts or layers no more than 6
inches thick after compaction at a minimum compaction effort of 95% Standard
Proctor Density (ASTM D698) at -2% to +2% optimum moisture content.

. The previous rain gauge requirement at Part 11.2.a (ix) is refined to require CAFOs to

install and maintain a rain gauge on-site and to record measurable rainfall amounts.
This condition provides more accurate data regarding the rainfall conditions at the
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CAFO than might be available using recorded rainfall information gathered from
USGS or other weather entities’ records. Other requirements of this section (Parts
I1.A.2.a(viii)-(xi)) were contained in the previous permit and are retained in the
permit, consistent with 40 CFR 122.44(1).The following requirement is added to the
permit:
A daily record of measurable rainfall events must be recorded. A rain gauge shall
be kept on site and properly maintained. The rain gauge must be kept free of
debris, inspected for damages which may impair functionality, and secured tightly
to a protected area of a building/structure which is inaccessible to wildlife as well
as domestic animals. Measurements taken from the rain gauge must be recorded
to the nearest half (%) of an inch. Permittees do not need to update their records
on any day when there is no rainfall. EPA will interpret the lack of an update on
any particular day to indicate a record of no rainfall occurring on that day.

X. The requirement, that open lots and associated wastes shall be isolated, as
appropriate, from run-on from outside surface drainage by ditches, dikes, berms,
terraces or other such structures designed to carry peak flows expected at times when
a 25-year, 24-hour rainfall event occurs, is continued from the previous permit.
Diverting clean water and flood water, as appropriate, from contact with the
production area is consistent with the requirement found at 40 CFR
122.42(e)(e)(1)(iii).

xi. This requirement has been continued from the previous permit that facilities shall not
expand operations, either in size or numbers of animals, prior to amending or
enlarging the waste handling procedures and structures to accommodate any
additional wastes that will be generated by the expanded operations.

b. Prohibitions

The prohibitions included in Part I11A.2.b were contained in the previous permit and are
retained in the final permit.

3. Water Quality-based Effluent Limitations and Standards — Production Area

The permit conditions in this subpart directly reflect the Sample Site-Specific NPDES General
Permit found in Appendix O of the February 2012 NPDES Permit Writer’s Manual for
Concentrated Animal Feeding Operations (EPA-833-F-12-001) and are continued from the
previous permit, consistent with 40 CFR 122.44(1).

Federal regulations [40 CFR 122.44(d)] require permit limitations to control all pollutants that
may be discharged at a level which will cause, have the reasonable potential to cause, or
contribute to an excursion above any State water quality standard. A state-wide general permit
must assure that water quality standards will not be violated by authorized discharges from any
facility covered by that permit, including CAFOs located on small upstream tributaries. A
general permit’s water quality-based requirements must, therefore, be sufficiently protective to
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ensure that no authorized discharges anywhere in the State will violate water quality standards.
EPA may impose additional water quality-based limitations on a site-specific basis, or require
the facility to obtain coverage under an individual permit, if information in an NOI, required
reports, or from other sources indicates that a CAFO’s discharges are not controlled as necessary
to meet applicable water quality standards.

In those cases where technology-based effluent limitations are insufficient to meet water quality
standards, and where an analysis of frequency, duration and magnitude of the anticipated
discharge (consisting of potential overflows of manure, litter, or process wastewater) indicates
the reasonable potential to violate applicable water quality standards the permitting authority
must develop more stringent water quality-based effluent limitations on a site-specific basis.
NPDES permits for CAFOs may include BMPs as water quality-based effluent limitations or use
BMPs that are reasonably necessary to meet water quality-based effluent limitations [40 CFR
122.44(K)].

In addition, these requirements may apply to instances where the CAFO discharges to 303(d)
listed (impaired) water bodies and the discharge contains pollutants for which the waterbody is
listed. For CAFO operations this may include but is not limited to nutrients, oxygen demanding
substances or bacteria. Examples of this include discharges to water quality impaired waters,
discharges to water designated by the State as Tier 2, or excessive chronic discharges.

CAFOs that discharge or propose to discharge to an impaired water will be informed by the EPA
if any additional limits or controls are necessary to protect water quality. For impaired waters
with an EPA approved or established TMDL, additional requirements will be consistent with the
assumptions of any available wasteload allocation in the TMDL. For impaired waters without an
EPA approved or established TMDL, additional requirements will be consistent with water
quality standards. Coverage under an individual permit may be required in accordance with Part
I.D.1 of the permit. Any additional limits or controls shall be included in the NMP.

CAFOs that discharge or propose to discharge to an impaired water must implement and
maintain any control measures or conditions on their site that enabled the CAFO to become
eligible for coverage under Part 1.D.7 of the permit, and shall include these control measures or
conditions in its NMP.

If at any time the facility becomes aware, or EPA determines, that a discharge to an impaired
water has occurred or is proposed to occur and the requirements of Part 11.A.3.a.i-iii have not
been addressed, the facility must take corrective action to fulfill the requirements of Part
I1.A.3.a.i-iii. The corrective action requirement has been moved from Part 11.A.3.d to Part
I1.A.3.a.iv of the permit.

If the CAFO discharges or proposes to discharge directly to waters designated by a State or Tribe
as Tier 2 for antidegradation purposes under 40 CFR 131.12(a), EPA may notify the facility that
additional analyses, control measures, or other permit conditions are necessary to comply with
the applicable antidegradation requirements, or notify the facility that an individual permit
application is necessary in accordance with Part 1.D.7. Any such additional requirements shall be
included in the NMP. EPA has added the list of New Mexico Tier 2 and 3 waters to Appendix E



NPDES Permit No. NMG010000 2014 Fact Sheet Page 10 of 30

of the permit, as well as the option for a permittee to call the New Mexico Environment
Department Surface Water Quality Bureau at 505-827-0187 for assistance with determining the
antidegradation tier of receiving water.

4. Technology-based Effluent Limitations and Standards — Land Application Areas under
the Control of the CAFO Owner/Operator

The CAFO must develop and implement a nutrient management plan. [40 CFR 412.4(c)(1)]

This section is based upon the following regulatory requirements:

a.

Develop and implement a nutrient management plan that is based on a field-specific
assessment of the potential for nitrogen and phosphorus transport from the field. [40 CFR
412.4(c)(1)]

Address the form, source, amount, timing, and method of application of nutrients on each
field to achieve realistic production goals, while minimizing nitrogen and phosphorus
movement to surface waters. [40 CFR 412.4(c)(1)]

Determine application rates for manure, litter, and process wastewater that minimize
phosphorus and nitrogen transport from the field to surface waters in accordance with the
most current New Mexico NRCS Conservation Practice Standard Code 590 (Nutrient
Management), which has been adopted by the Director as the technical standard for
nutrient management. [40 CFR 412.4(c)(2)]

In addition to the above technology-based effluent limitations for the land application
areas, EPA has established BPJ requirements for identification of site specific
conservation practices to control runoff of pollutants to waters of the U.S. [40 CFR
122.42(e)(1)(vi)]

Establish protocols to land apply manure, litter, and process wastewater in accordance
with site specific nutrient management practices that ensure appropriate agricultural
utilization of the nutrients in the manure, litter, or process wastewater. [40 CFR
122.42(e)(1)(vii)]

Analyze manure a minimum of once annually for nitrogen and phosphorus content and
soil a minimum of once every five years for phosphorus content. [40 CFR 412.4(c)(3)]

Periodically inspect for leaks in equipment used for land application of manure, litter, or
process wastewater. [40 CFR 412.4(c)(4)]

Do not apply manure, litter, or process wastewater closer than 100 feet to any down-
gradient surface waters, open tile line intake structures, sinkholes, agricultural well heads,
or other conduits to surface waters. As a compliance alternative, the CAFO may
substitute the 100-foot setback with a 35-foot wide vegetated buffer where applications of
manure, litter, or process wastewater are prohibited. As a compliance alternative, the
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permittee may also demonstrate that a set-back or buffer is not necessary because
implementation of alternative conservation practices or field-specific conditions will
provide pollutant reductions equivalent or better than the reductions that would be
achieved by the 100-foot setback. [40 CFR 412.4(c)(5)]

Complete on-site records including the site specific NMP must be maintained to
document implementation of all required land application practices. [40 CFR 412.37(b)]

5. Other Limitations for Land Application Areas under the Control of the CAFO
Owner/Operator

a.

b.

I.  Additional BMPs to control discharges from land application areas. The
requirements of this section were contained in the previous permit and are
retained in the permit, consistent with 40 CFR 122.44(1).

ii.  The requirement to calibrate land application equipment at least annually and in
accordance with procedures and schedules described in the CAFQO's nutrient
management plan is established in the permit in accordance with 40 CFR 122.48
to meet the effluent guidelines requirement to ensure the appropriate land
application rates described in 40 CFR 412.4(c).

iii.  Additional BMPs to control discharges from land application areas. The
requirements of this section were contained in the previous permit and are
retained in the permit, consistent with 40 CFR 122.44(1)

Prohibitions

The permit conditions in this subpart directly reflect the Sample Site-Specific NPDES
General Permit found in Appendix O of the February 2012 NPDES Permit Writer’s
Manual for Concentrated Animal Feeding Operations (EPA-833-F-12-001) and are
continued from the previous permit, consistent with 40 CFR 122.44(1).

(i) There shall be no discharge of manure, litter or process wastewater to a water of the
United States from a CAFO as a result of the application of manure, litter or process
wastewater to land areas under the control of the CAFO, except where it is an
agricultural storm water discharge. [40 CFR 122.23(e)]

(if) Waste shall not be applied to land when the ground is frozen, saturated with water, or
during rainfall events. This requirement was contained in the previous permit and is
retained in the draft permit, consistent with 40 CFR 122.44(l). The requirement to
avoid land application when imminent rainfall has been reworded for clarity.

Water Quality-Based Effluent Limitations

Discharges from CAFO land application areas, except where it is an agricultural storm
water discharge, are subject to NPDES requirements, including water quality-based
effluent limitations. Federal regulations [40 CFR 122.44(d)] require permit limitations to
control all pollutants which may be discharged at a level which will cause, have the
reasonable potential to cause, or contribute to an excursion above any State water quality
standard. In most instances, a CAFO that meets technology-based permit limits requiring
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manure to be applied at appropriate agronomic rates will eliminate all or most dry
weather discharges. However, if such discharges remain, the Permitting Authority must
determine the need for additional water quality-based effluent limitations to meet
applicable water quality standards based on the circumstances of each particular case (see
the Preamble to the Final Rule, 73 FR 70,418 (November 20, 2008)). A state-wide
general permit must ensure that water quality standards will not be violated by authorized
discharges from any facility covered by that permit, including CAFOs located on small
upstream tributaries. A general permit’s water quality-based requirements must,
therefore, be sufficiently protective to ensure that no authorized discharges anywhere in
the State will violate water quality standards (see Water Quality-based Effluent
Limitations and Standards — Production Area, above). EPA has determined that water
quality-based effluent limitations are necessary to address dry weather discharges from
land application areas that cause or contribute to an excursion above New Mexico Water
Quality Standards. The permit prohibits all dry weather discharge from the land
application area.

6. Effluent Limitations - Other Discharges

a. Other production area discharges

Permit limitations are based on best professional judgment (BPJ) when national effluent
limitations guidelines that apply to the appropriate category, or to the particular process
involved, have not been issued. EPA can use BPJ to develop special permit conditions to
address specific discharges at CAFOs, such as washdown of equipment that has been in
contact with manure, discharges of fuel, and pollutants (i.e., manure, feathers, and feed)
which have fallen to the ground immediately downwind from confinement building
exhaust ducts and ventilation fans and are carried by storm water runoff to waters of the
U.S. (see Section 4.1.4 of EPA’s February 2012, NPDES Permit Writers’ Manual for
Concentrated Animal Feeding Operations [EPA 833-F-12-001])).

Discharges from CAFOs, including process wastewater discharges under the control of
the operator but outside the production area, non-process wastewater discharges, and
storm water discharges not addressed under the ELG, except where they are considered
an agricultural storm water discharge, are subject to NPDES requirements, including
water quality-based effluent limitations. EPA has determined that water quality-based
effluent limitations are necessary to address the following discharges that may cause or
contribute to an excursion above New Mexico Water Quality Standards.

Process wastewater discharges from outside the production area but under the control of
the operator, including: washdown of equipment that has been in contact with manure,
raw materials, products or byproducts that occurs outside of the production area; runoff
of pollutants from raw materials, products or byproducts (such as manure, feathers, litter,
bedding and feed) from the CAFO that have been spilled or otherwise deposited outside
the production area that have the potential to contribute pollutants to waters of the U.S.
shall be identified in the NMP. The NMP shall identify measures necessary to ensure that
applicable water quality standards are not exceeded.
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The NMP shall identify any discharges that have potential to contribute pollutants to
waters of the U.S. Those discharges may include, but are not limited to non-process
wastewater associated with: domestic sewage and fuel, chemical, or oil spills, equipment
repair, and equipment cleaning where the equipment has not been in contact with manure,
raw materials; products or byproducts. The NMP shall identify measures necessary to
ensure that water quality standards are not exceeded.

Storm water discharges that are not addressed under the effluent limitations in Part 11
above remain subject to applicable industrial or construction storm water discharge
requirements.

B. Other Legal Requirements

No condition of this permit releases the permittee from any responsibility or requirements under
other statutes or regulations, Federal, State/Tribal, or local [40 CFR Parts 122.1(f) and 122.49]
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III. SPECIAL CONDITIONS

A. Nutrient Management Plan (NMP)
1. Schedule

CAFOs seeking coverage under this permit must submit the completed NMP to EPA along with the
NOI. The permittee shall implement its NMP as soon as possible and modify as necessary upon
authorization under this permit in accordance with 40 CFR 122.23(h).

2. NMP Review and Terms

Each permittee must develop, submit with its NOI, and implement a site specific NMP. The NMP must
specifically identify and describe the practices that will be implemented to assure compliance with the
effluent limitations and special conditions in this CAFO general permit. The NMP must be developed in
accordance with the New Mexico NRCS Conservation Practice Standard Code 590 (Nutrient
Management). As provided in 40 CFR 123.36, these technical standards must be consistent with
412.4(c)(2), which in part provides that such standards must operate to minimize the transport of
nutrients to surface waters. The nutrient management plan accomplishes this primarily by restricting the
quantity of nutrients that can be land applied and matching that quantity with the nutrient needs of the
crops being grown on the fields used for such land application. [40 CFR 122.23(h)]

Upon receipt of the NMP, the Director will review the NMP. The Director can request additional
information if needed. The Director will use the NMP to identify site-specific permit terms, which must
be incorporated as terms and conditions of the permit. [40 CFR 122.23(h)]

Once the NOI and NMP are complete and have been reviewed by the Director, the Director will notify
the public of his or her proposal to grant coverage under the general permit. In accordance with the
requirements of 88 122.21(i)(1) and 122.42(e), the Director will make available for public review and
comment the notice of intent submitted by the CAFO, including the CAFO’s NMP and the draft terms of
the NMP to be incorporated into the permit, including the CAFO’s NMP, and the terms of the NMP to
be incorporated into the permit, as determined by the Director. The notice will provide the opportunity
for the request for a public hearing on the NOI and draft NMP in accordance with 40 CFR 124.11 and
12. The public is provided 30 days to comment and request a hearing on the proposed terms of the NMP
to be incorporated into the permit. The Director will respond to significant comments and can revise the
NMP or terms of the permit if necessary. [40 CFR 122.23(h)]

The Director will notify the CAFO owner or operator that coverage under the general permit has been
authorized and of the applicable terms and conditions of the permit. These site specific permit terms will
be provided to the permittee in a written permit authorization notice. When the Director authorizes the
CAFO owner or operator to discharge under the general permit, the terms of the NMP must be
incorporated as terms and conditions of the permit for the CAFO. [40 CFR 122.23(h)]

3. NMP Content
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The general permit specifies that each NMP must, at a minimum, include practices and procedures
necessary to implement the applicable effluent limitations and standards. In addition, each NMP must
meet measures required under 40 CFR 122.42(e)(1)(i-ix), and specified in the general permit. (Note:
EPA has addressed mortality management [40 CFR 122.42(e)(1)(ii)] and direct contact of confined
animals with waters of the U.S. [40 CFR 122.23(1)(iv)] in Part I1.A of the permit and therefore does not
require the NMP to address these requirements.) These requirements include the following:

a.

Ensure adequate storage of manure, litter, and process wastewater, including procedures to
ensure proper operation and maintenance of the storage facilities. [40 CFR 122.42(e)(1)(i)]

Ensure that clean water is diverted, as appropriate, from the production area. [40 CFR
122.42(e)(1)(iii)

Ensure that chemicals and other contaminants handled on-site are not disposed of in any manure,
litter, process wastewater, or storm water storage or treatment system unless specifically
designed to treat such chemicals or contaminants. [40 CFR 122.23(1)(V)]

Identify appropriate site specific conservation practices to be implemented, including as
appropriate buffers or equivalent practices, to control runoff of pollutants to waters of the United
States and specifically, to minimize the runoff of nitrogen and phosphorus. [40 CFR
122.23(1)(vi)] The requirement to both identify areas that have a high potential for significant
erosion and to implement measures to limit that erosion and pollutant runoff was included in the
previous permit. EPA has included additional specificity for the permittee to use NRCS
nationally approved risk assessment tools for nitrogen, phosphorus, and erosion losses, as
required by the 2012 New Mexico NRCS Conservation Practice Standard 590 (Nutrient
Management).

Identify protocols for appropriate testing of manure, litter, process wastewater, and soil. [40 CFR
122.23(1)(vii)]

Establish protocols to land apply manure, litter, or process wastewater in accordance with site
specific nutrient management practices that ensure appropriate agricultural utilization of the
nutrients in the manure, litter, or process wastewater. [40 CFR 122.23(1)(viii)]

Application rates may be expressed in NMPs consistent with one of the two approaches
described in (i) and (ii) below:

(i) Linear Approach
An approach that expresses rates of application as pounds of nitrogen and phosphorus,
according to the following specifications:

(A) The terms include maximum application rates from manure, litter, and process
wastewater for each year of permit coverage, for each crop identified in the nutrient
management plan, in chemical forms determined to be acceptable to the Director, in
pounds per acre, per year, for each field to be used for land application, and certain
factors necessary to determine such rates. At a minimum, the factors that are terms must
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include: the outcome of the field-specific assessment of the potential for nitrogen and
phosphorus transport from each field, the crops to be planted in each field or any other
uses of a field such as a pasture or fallow fields; the realistic yield goal for each crop or
use identified for each field; the nitrogen and phosphorus recommendation from EPA
approved sources (see below) for each crop or use identified for each field, credits for all
nitrogen in the field that will be plant available; consideration of multi-year phosphorus
application; and accounting for all other additions of plant available nitrogen and
phosphorus to the field. In addition, the terms include the form and source of manure,
litter, and process wastewater to be land-applied; the timing and method of land
application, and the methodology by which the nutrient management plan accounts for
the amount of nitrogen and phosphorus in the manure, litter, and process wastewater to be
applied.

EPA approved sources for nitrogen and phosphorus crop recommendations include the
New Mexico NRCS, New Mexico State University, or an equivalent source.

(B) Large CAFOs that use this approach must calculate the maximum amount of manure,
litter, and process wastewater to be land applied at least once each year using the results
of the most recent representative manure, litter, and process wastewater tests for nitrogen
and phosphorus taken within 12 months of the date of land application; [40 CFR
122.42(e)(5)(i)]

(ii) Narrative Rate Approach
The “narrative rate approach” expresses the field-specific rate of application as a narrative
rate prescribing how to calculate the amount of manure, litter, and process wastewater
allowed to be applied. This approach results in the amount, in tons or gallons, of manure,
litter, and process wastewater to be land applied according to the following specifications:

(A) The terms include maximum amounts of nitrogen and phosphorus derived from all
sources of nutrients, for each crop identified in the nutrient management plan, in
chemical forms determined to be acceptable to the Director, in pounds per acre, for each
field, and certain factors necessary to determine such amounts. At a minimum, the factors
that are terms must include: the outcome of the field-specific assessment of the potential
for nitrogen and phosphorus transport from each field; the crops to be planted in each
field or any other uses such as pasture or fallow fields (including alternative crops
identified in accordance with paragraph (ii)(B) of this section); the realistic yield goal for
each crop or use identified for each field, and the nitrogen and phosphorus
recommendations from EPA approved sources (see below) for each crop or use identified
for each field. In addition, the terms include the methodology by which the nutrient
management plan accounts for the following factors when calculating the amounts of
manure, litter, and process wastewater to be land applied: results of soil tests conducted
in accordance with protocols identified in the nutrient management plan, credits for all
nitrogen in the field that will be plant available; the amount of nitrogen and phosphorus
in the manure, litter and process wastewater to be applied; consideration of multi-year
phosphorus application; accounting for all other additions of plant available nitrogen and
phosphorus to the field, the form and source of manure, litter, and process wastewater;
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the timing and method of land application; and volatilization of nitrogen and
mineralization of organic nitrogen.

EPA approved sources for nitrogen and phosphorus crop recommendations include the
New Mexico NRCS, New Mexico State University, or an equivalent source.

The terms of the nutrient management plan include alternative crops identified in the
CAFO’s nutrient management plan that are not in the planned rotation. Where a CAFO
includes alternative crops in its nutrient management plan, the crops must be listed by
field, in addition to the crops identified in the planned crop rotation for that field and the
nutrient management plan must include realistic crop yield goals and the nitrogen and
phosphorus recommendations from sources specified by the Director for each crop.
Maximum amounts of nitrogen and phosphorus from all sources of nutrients and the
amounts of manure, litter, and process wastewater to be applied must be determined in
accordance with the methodology described in (ii)(A) of this section.

(B) For CAFOs using this approach the following projections must be included in the nutrient
management plan submitted to the Director, but are not terms of the nutrient
management plan: the CAFQO’s planned crop rotations for each field for the period of
permit coverage, the projected amount of manure, litter, or process wastewater to be
applied; projected credits for all nitrogen in the field that will be plant available;
consideration of multi-year phosphorus application: accounting for all other additions of
plant available nitrogen and phosphorus to the field; and the predicted form, source, and
method of application of manure, litter, and process wastewater for each crop. Timing of
application for each field, insofar as it concerns the calculation of rates of application, is
not a term of the nutrient management plan.

EPA Region 6 has determined that the New Mexico State University Soil Test
Interpretation Report (590 Nutrient Management Jobsheet)

(see https://efotg.sc.egov.usda.gov/references/public/NM/JS590 2015.xIsm) and the
Manure Management Planner (see http://www.purdue.edu/agsoftware/mmp) are
acceptable processes for developing a narrative rate approach in New Mexico.

(iii)Identify and maintain all records necessary to document the development and
implementation of the NMP and compliance with the permit. [40 CFR 122.42(e)(5)(ix)]

(h) Operator shall submit a site map, including the production and land application areas, flow
direction, outline of drainage areas to the process wastewater retention or control structures,
structural controls, and water bodies. The permit also requires identification on the map of the
following items, if present:

(i) 100 year flood plain;

(i) Locations of storage/retention facilities;
(iii)Locations of animal confinement areas;
(iv) Locations of Waters of the US;
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(v) Locations of litter/manure storage;

(vi) Locations of mortality management areas;

(vii)Directions of flow across the facility, drainage features and clean water diversion
structures;

(viii)Land application setback requirements;

(ix) Areas of significant soil erosion;

(x) Locations of soil sampling, groundwater wells, etc.

(xi) Chemical storage areas; and locations of sumps and equipment storage.

4. Signature

The NMP shall be signed and certified by the owner/operator or other signatory authority in
accordance with Part VI.E (Signatory Requirements) of this permit. [40 CFR 122.41(k)]

A current copy of the NMP shall be kept on-site at the permitted facility in accordance with Part
IV.C of this permit and provided to the permitting authority upon request. [40 CFR 412.37(c)]

Changes to the NMP

a. The general permit recognizes that a CAFO owner or operator may need to make changes to its
NMP. When a CAFO owner or operator covered by this general permit makes changes to the
CAFO’s NMP previously submitted to the Director, the CAFO owner or operator must provide
the Director with the most current version of the CAFO's NMP and identify changes from the
previous version. [40 CFR 122.42(e)(6)(i)]

b. The Director will review the revised NMP. If the Director determines that the changes to the
NMP require revision of the terms of the NMP incorporated into the permit issued to the CAFO,
the Director must then determine whether such changes are substantial. [40 CFR
122.42(e)(6)(i1)] Substantial changes to the terms of a NMP incorporated as terms and
conditions of a permit include, but are not limited to: [40 CFR 122.42(e)(6)(iii)]

(i) Addition of new land application areas not previously included in the CAFO’s NMP, except
that if the added land application area is covered by the terms of a NMP incorporated into an
existing NPDES permit and the permittee complies with such terms when applying manure,
litter, and process wastewater to the added land; [40 CFR 122.42(e)(6)(iii)(A)]

(if) For NMPs using the Linear Approach, changes to the field-specific maximum annual rates of
land application (pounds of N and P from manure, litter, and process wastewater). For NMPs
using the Narrative Rate Approach, changes to the maximum amounts of nitrogen and
phosphorus derived from all sources for each crop; [40 CFR 122.42(e)(6)(iii)(B)]

(ili)Addition of any crop or other uses not included in the terms of the CAFO’s NMP; and [40
CFR 122.42(e)(6)(iii)(C)]
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C.

(iv)Changes to site specific components of the CAFO’s NMP, where such changes are likely to
increase the risk of nitrogen and phosphorus transport to waters of the U.S. [40 CFR
122.42(e)(6)(iii)(D)]

If the changes to the terms of the NMP are not substantial, the Director will include the revised
NMP in the permit record, revise the terms of the permit based on the site specific NMP, and
notify the permittee and the public of any changes to the terms of the permit based on revisions
to the NMP. [40 CFR 122.42(e)(6)(ii)(A)] The process described for non-substantial changes
will be a minor modification to the permit, following requirements at 40 CFR 122.63(d).

If the Director determines that the changes to the terms of the NMP are substantial, the Director
will notify the public, make the proposed changes and make the information submitted by the
CAFO owner or operator available for public review and comment, and respond to all significant
comments received during the comment period. The Director may require the permittee to
further revise the NMP, if necessary. Once the Director incorporates the revised terms of the
NMP into the permit, the Director will notify the permittee of the revised terms and conditions of
the permit. [40 CFR 122.42(e)(6)(ii)(B)]

7. Requirements associated with nutrient management plan implementation

8.

a.

Permittee must have adequate storage of manure, litter, and process wastewater. [40 CFR
122.42(e)(2)(i)

Clean water must be diverted. [40 CFR 122.42(e)(1)(iii)

Chemicals and other contaminants handled on-site may not be disposed of in any manure, litter,
process wastewater, or storm water storage or treatment system unless specifically designed to
treat such chemicals and other contaminants. [40 CFR 122.42(e)(1)(v)]

Manure, litter and process wastewater testing. [40 CFR 122.42(e)(1)(vii)]

The permit will require that manure sampling and analysis be conducted annually prior to the
first land application event for each year of permit coverage. EPA also recognizes that the need
for separate samples taken from each manure storage site is dependent on site-specific factors.
EPA believes that this should be addressed in the representative sampling protocol established in
the NMP, and has removed the separate sample requirement from the permit itself. EPA supports
the use of NM NRCS, NMED, or New Mexico State University Extension manure sampling
guidance, if available.

Soil testing. [40 CFR 122.42(e)(1)(vii)]
CAFOs using the Narrative Approach. [40 CFR 122.42(e)(5)]

Certified Specialists to Develop NMPs. EPA promotes and supports the use of certified

specialists to develop or modify NMPs, which will help to ensure the quality of NMPs. EPA encourages
CAFO owners/operators to use these certified specialists to prepare their NMPs. CAFO
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owners/operators are solely responsible for assuring their NMPs comply with all permit conditions and
are properly implemented. However, NMED Surface Water Quality Bureau (SWQB) believes that there
is reasonable potential under this permit for discharges to exceed water quality standards (WQS),
including general standards, unless best management practices (BMPs) incorporated in the nutrient
management plan (NMP) are developed by qualified personnel. Therefore, CAFOs located in New
Mexico (except Indian Country) shall use a “Certified Conservation Planner —- CNMP” or a “Certified
Specialists —- CNMP” to develop and/or modify the NMP required by the permit, and the NMP must
include documentation that the person who developed and/or modified the NMP met the qualification of
a certified planner/specialist. NMP planners must be certified by New Mexico USDA-NRCS or a
USDA-NRCS sanctioned organization as a “Certified Conservation Planner — CNMP” or an alternate,
equivalent certification program developed by NMED.

Based on a condition of certification in the 2009 permit under section 401 of the Clean Water Act, Part
I11.A.8 of the permit will continue to require the use of a certified specialist to develop, modify, review,
and/or approve the nutrient management plan.

A. Facility Closure

Abandoned or improperly closed CAFOs pose a pollution threat to surface water and groundwater that
can be significant for large facilities and increases due to a lack of proper maintenance and management.
Part I11.B of the General Permit addresses requirements for closure of containment basins and other
manure handling and wastewater facilities. It should be noted that the State of New Mexico and the New
Mexico NRCS also have closure plan requirements. Where possible, EPA has made efforts, such that
any plan developed under one of these other requirements would meet the requirements established in
the EPA CAFO General Permit. The permittee is responsible for assuring that all applicable
requirements are met. [40 CFR 122.23(h)]

The permit closure requirements are as follows:
1. The following conditions shall apply to the closure of manure, litter, or process wastewater storage
and handling structures:

a. No manure, litter, or process wastewater storage and handling structure shall be abandoned.

b. Manure, litter, or process wastewater storage and handling structures, shall be maintained at all
times until closed in compliance with this section.

c. All closures of impoundments must be consistent with New Mexico NRCS Conservation Practice
Standard Code 360 (Closure of Waste Impoundments) and any applicable state and local
requirements. Consistent with this Practice Standard Code 360, the permittee shall remove all waste
materials to the maximum extent practicable and dispose of them in accordance with the permittee’s
NMP, unless otherwise authorized by EPA.

B. Requirements for the Transfer of Manure, Litter, and Process Wastewater to Other Persons

In accordance with requirements at 40 CFR § 122.42 Additional conditions applicable to specified
categories of NPDES permits (applicable to State NPDES programs, see 8 123.25), the general permit
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requires large CAFOs to provide the recipient of the manure, litter or process wastewater with the most
current nutrient analysis prior to transfer. The analysis provided must be consistent with the
requirements of 40 CFR part 412. Large CAFOs must retain for five years records of the date, recipient
name and address, and approximate amount of manure, litter or process wastewater transferred to
another person. Additionally, the permit requires that the telephone number of the transfer recipient is
retained by the permittee.

C. Additional Special Requirements
The permit requirements in Part 111.D, except for Part 111.D.8, were contained in the expired permit and
are being continued in the current proposal in accordance with 40 CFR 122.44(1).

EPA states in Part 111.D.1.c of the permit that any mechanical or structural damage to the liner must be
evaluated by a NRCS Engineer or Professional Engineer and that the permittee shall have a NRCS
Engineer or Professional Engineer review documentation.

Part I11.D.1.c of the permit is based on a direct hydrological connection to waters of the United States.
EPA has designed this section to allow for other appropriate measures to be used in lieu of leak
detection systems or monitoring wells.

Consistent with the 2009 General Permit, Part 111.D.3 of the permit requires documentation of spills and
clean-up activity.

Additionally, as consistent with the 2009 General Permit, Part 111.D.3 of the permit states that handling
procedures and storage for any toxic and other pollutants must be specified in the NMP. EPA will also
carry over the requirement to document spills and clean-up activity

Part I11.D.8 of the permit contains requirements to address the protection of endangered or threatened
species in the permit area. EPA is supplementing the findings from its 2009 Biological Evaluation
because of new species and critical habitat listings, but anticipates no additional or revised the permit
requirements as result.

The multiyear Endangered Species Act Section 7(a)(2)consultation between EPA and the US Fish and
Wildlife Service concluded with the May 29, 2009, USFWS letter concurring with EPA’s biological
evaluation that the reissuance of the New Mexico CAFO general permit might affect but would be
unlikely to adversely affect several aquatic and aquatic dependent species federally listed in the state.
EPA’s 2009 BE found that many of the New Mexico listed species and designated critical habitat would
not be affected by the permit action but that addition of specific permit conditions would mitigate
adverse effects to certain listed aquatic and aquatic dependent species. EPA intends to work with the US
Fish and Wildlife Service to meet it obligation for section 7 consultation and proposes that the
conditions from the 2009 general permit be continued in the draft permit.

The draft permit requires as a condition of eligibility for each CAFO operation seeking coverage and
located in Bernalillo, Chavez, Eddy, Sandoval, San Juan and Valencia Counties to develop and
implement an Emergency Action Plan (EAP). The EAP must include reasoned procedures to be
implemented to prevent a release or spill at a facility from reaching and subsequently harming listed
threatened and endangered species or designated critical habitat. The goal of the EAP is to stop any
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spills or releases from migrating off the site. Guidance on development of an EAP is available from the
NRCS, which independently already requires that they be included in CNMPs. EPA’s draft permit
provides that the same EAP be submitted to EPA for review as an element of the NMP.

The minimum requirements for an EAP include immediate notification of State and Federal wildlife
agencies and the New Mexico Environment Department if any dead or injured wildlife are found.
Additionally, the EAP must identify the BMP(s) that shall be implemented immediately to minimize the
likelihood of an accident, leak, spill, or permitted discharge from entering waters of the U.S. occupied
by threatened or endangered species or their critical habitat. BMPs developed and implemented must
adhere with state law. Suggested BMP(s) to reach this goal may include, but are not limited to:

- an emergency runoff discharge abatement area;

- astorage lagoon or other lined storage area with additional capacity;

- acontingency plan to immediately pump out and create additional storage (avoiding land application
where pumped material runoff might reach a surface water);

- implementation of a CNMP according to the USDA Natural Resources Conservation Service
guidelines;

- additional constructed wetland or other adequate waste treatment units; or

- other watershed practices that are capable of reducing discharges from reaching waters of the U.S.
that are occupied by threatened or endangered species (e.g., facility setbacks, berms, filter strips,
emergency response barriers, etc.).

The second condition resulting from informal consultation addresses trace elements in manure,
including selenium, copper, and zinc that often are added to animal feed and might thus become
pollutants of concern in land applied lagoon wastewater and sludge. EPA utilized its Sample Farm
model to estimate metals loadings (USEPA, 2002) and notes that manure applied to land at nitrogen-
based application rates meets or exceeds annual urban loadings of zinc and copper. The draft permit
nevertheless requires that CAFO operators implement once per permit soil testing at land application
sites. Data obtained in such sampling could prove helpful in the next permit reissuance and, in some
cases, might lead EPA to request a CAFO operator to request an individual permit.

EPA will continue to rely on the notification requirement of Part 111.D.5, which applies to all permittees.

EPA has reiterated in Part 111.D.5 of the permit that notification is required if any dead or injured
threatened or endangered species or protected migratory birds are observed in or on receiving waters
following a discharge or on the facility’s land application areas at any time. Under some circumstances,
agricultural or waste treatment system operations “take” birds protected under the Migratory Bird Treaty
Act or animals listed as endangered or threatened under the Endangered Species Act and may thus
violate federal law. See, e.g., United States v. FMC Corporation, 742 F.2d 902 (2d Cir. 1978) United
States v. Rollins, 706 F.Supp. 742 (D. Idaho 1989). This permit provision enables investigation of
situations in which such takes may have occurred and implementation of corrective actions as necessary
and/or appropriate. EPA has listed agencies that must be notified in the event of any dead or injured
threatened or endangered species or protected migratory birds.
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IV. DISCHARGE MONITORING AND NOTIFICATION REQUIREMENTS

A. Notification of Discharges Resulting from Manure, Litter, and Process Wastewater Storage,
Handling, On-site Transport and Application

The general permit provides that in the event of a discharge of pollutants to a water of the United States,
the permittee is required to make immediate oral notification within 24-hours to the EPA Region 6,
Compliance and Assurance Division, Water Enforcement Branch (6EN-W), Dallas, Texas at 214-665-
6468, and notify EPA and NMED in writing within fourteen (14) working days of the discharge from
the facility. In addition, the permittee must keep a copy of the notification submitted to EPA together
with the other records required by this permit. The discharge notification must include: 1) A description
of the discharge and its cause, including a description of the flow path to the receiving water body, an
estimate of the flow and volume discharged, and an estimate of any amount recovered; and 2) The
period of non-compliance, including exact dates and times, the anticipated time it is expected to
continue, and steps taken or planned to reduce, eliminate and prevent recurrence of the discharge. This
reporting requirement includes requirements of standard permit conditions under 40 CFR 122.41(1)(6).
Note that runoff that meets the criteria of the agricultural stormwater exemption does not constitute a
point source discharge.

Consistent with the 2009 CAFO General Permit, EPA Part I\VV.A of the permit will continue to require
CAFOs to orally report the discharge of pollutants to waters of the United States to both EPA and
NMED.

B. Monitoring Requirements for All Discharges from Retention Structures

The CAFO general permit provides that in the event of any overflow or other discharge of pollutants
from a manure and/or wastewater storage or retention structure, whether or not authorized by this
permit, all discharges must be sampled and analyzed, and an estimate of the volume of the release and
the date and time must be recorded. [40 CFR 122.41(j)]

Samples must, at a minimum, be analyzed for the following parameters: total nitrogen, nitrate nitrogen,
ammonia nitrogen, total phosphorus, E. coli bacteria, five-day biochemical oxygen demand (BODs),
total suspended solids, pH, and temperature. The discharge must be analyzed in accordance with
approved EPA methods for water analysis listed in 40 CFR Part 136. [40 CFR 122.41]

Monitoring for these pollutants was required by the previous permit and is retained in the permit.

If conditions are not safe for sampling, the permittee must provide documentation of why samples could
not be collected and analyzed. For example, the permittee may be unable to collect samples during
dangerous weather conditions (such as local flooding, high winds, hurricane, tornadoes, electrical
storms, etc.). However, once dangerous conditions have passed, the permittee shall collect a sample
from the retention structure (pond or lagoon) from which the discharge occurred. [40 CFR 122.41]
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C. General Inspection, Monitoring, and Record keeping Requirements

The permittee shall inspect, monitor, and record the results of such inspection and monitoring in
accordance with Table IV-A  [40 CFR 122.42(e)(2) and (3); 40 CFR 412.37(b) and (c)]:

Table IV-A NPDES Large CAFO Permit Record Keeping Requirements

Parameter Units Frequency

Permit and Nutrient Management Plan (Note: Required by the NPDES CAFO Regulation — applicable to all CAFOs)

The CAFO must maintain on-site a copy of the current NPDES permit, N/A Maintain at all times
including the permit authorization notice.

The CAFO must maintain on-site a current site specific NMP that reflects N/A Maintain at all times
existing operational characteristics. The operation must also maintain on-
site all necessary records to document that the NMP is being properly
implemented with respect to manure and wastewater generation, storage
and handling, and land application, and all other minimum practices
described in 40 CFR 122.42(e).

Soil and Manure/Wastewater Nutrient Analysis (Note: Required by the CAFO ELG — applicable to Large CAFOs)

Analysis of manure, litter, and process wastewater to determine nitrogen ppmor At least annually after

and phosphorus content. pounds/ton initial sampling

Analysis of soil in all fields where land application activities are conducted | ppm At least once every 5

to determine phosphorus content. years after initial
sampling

Soil Sampling ( Note: ESA Requirement, 2008 Section 7(a)(2) Consultation)

All CAFOs in the counties of Bernalillo, Chavez, Eddy, Sandoval, San ppm At least once every 5
Juan and Valencia must develop and implement soil sampling of land years after initial
application sites for the selenium, copper and zinc metals. sampling

Operation and Maintenance Record Keeping Requirements (Note: Required by the CAFO ELG — applicable to Large CAFOs)

Visual inspection of all storm water diversion devices, runoff diversion N/A Weekly
structures, and devices channeling contaminated storm water to wastewater
and manure storage and containment structure.

Visual inspection of all water lines N/A Daily?
Visual inspection of rain gauge inches Daily®
Visual inspection of the manure, litter, and process wastewater feet Weekly

impoundments, including documentation of depth of manure and process
wastewater in all liquid impoundments

Documentation of all corrective actions taken. Deficiencies not corrected N/A As necessary
within 30 days must be accompanied by an explanation of the factors
preventing immediate correction.

Documentation of animal mortality handling practices N/A As necessary
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Table 1V-A NPDES Large CAFO Permit Record Keeping Requirements

Parameter Units Frequency

Design documentation for all manure, litter, and wastewater storage

structures including the following information:
* Volume for solids accumulation e cubic yards, gal | once in the permit
° DeS|gn treatment volume ° cubic yardsl ga| term unless revised
* Total design storage volume® e cubic yards, gal
® Days of storage capacity o days

Documentation of all overflows from all manure and wastewater storage

structures including: (Note: Required by the NPDES Regulation — applicable to
all CAFOs)

* Date and time of overflow e month/day/year | e Per event

® Estimated volume of overflow o total gallons o Per event

* Analysis of overflow (as required by the Permitting Authority) e ppm ° Per event
Land Application (Note: Required by the CAFO ELG — applicable to Large CAFOs)
For each application event where manure, litter, or process wastewater is
applied, documentation of the following by field:

* Date of application o month/day/year |e Daily

* Method of application e N/A e Daily

® Weather conditions at the time of application and for 24 hours e N/A e Daily

prior to and following application

* Total amount of nitrogen and phosphorus applied* e pounds/acre o Daily
Documentation of the crop and expected yield for each field bushel/acre Seasonally
Documentation of the actual crop planted and actual yield for each field bushel/acre Seasonally

Documentation of test methods and sampling protocols used to sample and | N/A Once in the permit term
analyze manure, litter, and wastewater and soil. unless revised
Documentation of the basis for the application rates used for each field N/A Once in the permit term
where manure, litter, or wastewater is applied. unless revised
Documentation showing the total nitrogen and phosphorus to be applied to | pounds/acre Once in the permit term
each field including nutrients from the application of manure, litter, and unless revised
wastewater and other sources

Documentation of manure application equipment inspection N/A Seasonally

Manure Transfer (Note: Required by the NPDES CAFO Regulation — applicable to Large CAFOs)

For all manure transfers the CAFO must maintain the following records:

® Date of transfer
* Name and address of recipient
* Approximate amount of manure, litter, or wastewater transferred

e N/A
e N/A
e tons, gallons

e  Asnecessary
e  Asnecessary
e Asnecessary
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Table 1V-A NPDES Large CAFO Permit Record Keeping Requirements

Parameter

Units

Frequency

! Refer to the state nutrient management technical standard for the specific analyses to be used.

weekly records, that required daily inspections have been completed.

be recorded to the nearest half (¥2) of an inch.

2Visual inspections should take place daily during the course of normal operations. The completion of such inspection should be documented in a manner
appropriate to the operation. Some operations may wish to maintain a daily log. Other operations may choose to make a weekly entry, when they update other

8 Total design volume includes normal precipitation less evaporation on the surface of the structure for the storage period, normal runoff from the production
area for the storage period, 25-year, 24-hour precipitation on the surface of the structure, 25-year, 24-hour runoff from the production area, and residual solids.
4 Including quantity/volume of manure, litter, or process wastewater applied and the basis for the rate of phosphorus application.

5Visual inspections should take place daily during the course of normal operation. A daily record of measured rainfall shall be recorded. The completion of

such inspection should be documented in a manner appropriate to the operation. Permittees need not update records on any day when there is no rainfall. EPA
will interpret the lack of an update on any particular day to indicate a record of no rainfall occurring on that day. Measurements taken from the rain gauge must
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V. ANNUAL REPORTING

Under the general permit, the permittee must submit an annual report to EPA and NMED. The
annual report shall be submitted by March 31. The permittee must submit an annual report to the
Director. As of December 21, 2020 all annual reports submitted in compliance with this section
must be submitted electronically by the permittee to the Director or initial recipient, as defined in
40 CFR 127.2(b), in compliance with this section and 40 CFR part 3 (including, in all cases,
subpart D to part 3), § 122.22, and 40 CFR part 127. Part 127 is not intended to undo existing
requirements for electronic reporting. Prior to this date, and independent of part 127, the
permittee may be required to report electronically if specified by a particular permit or if
required to do so by state law. The requirement and criteria for the annual report are specified in
40 CFR 122.42(e)(4).

The annual report must include the following information:
a. The number and type of animals, whether in open confinement or housed under roof;

b. Estimated amount of total manure, litter and process wastewater generated by the CAFO
in the previous 12 months (tons and gallons);

c. Estimated amount of total manure, litter and process wastewater transferred to other
person by the CAFO in the previous 12 months (tons and gallons);

d. Total number of acres for land application covered by the NMP;

e. Total number of acres under control of the CAFO that were used for land application of
manure, litter and process wastewater in the previous 12 months;

f.  Summary of all manure, litter and process wastewater discharges from the production
area that have occurred in the previous 12 months, including, for each discharge, the date
of discovery, duration of discharge, and approximate volume,

g. A statement indicating whether the current version of the CAFO’s NMP was developed
or approved by a certified nutrient management planner;

h. Actual crops planted and actual yields for each field for the preceding 12 months;

i. Results of all samples of manure, litter or process wastewater for nitrogen and
phosphorus content for manure, litter and process wastewater that was land applied;

J.  Results of calculations conducted in accordance with Parts 111.A.3.h.i(B) (for the Linear
Approach) and I11.A.3.h.ii(C) (for the Narrative Rate Approach);

k. Amount of manure, litter, and process wastewater applied to each field during the
preceding 12 months, and;

I.  For CAFOs using the Narrative Rate Approach to address rates of application:



NPDES Permit No. NMG010000 Page 15
of Part IV

* The results of any soil testing for nitrogen and phosphorus conducted during the
preceding 12 months.

* The data used in calculations conducted in accordance with Part 111.A.3.h.ii(C).

* The amount of any supplemental fertilizer applied during the preceding 12 months.

m. Annual reports must be submitted to EPA and NMED on March 31.
VI. STANDARD CONDITIONS

This NPDES General Permit for CAFOs incorporates the standard conditions applicable to all
permits issued under the NPDES program. These conditions consist of: general conditions,
proper operation and maintenance, monitoring and records, reporting requirements, signatory
requirements, certification, availability of reports, and penalties for violations of permit
conditions. Additional information on each of these standard permit conditions is contained in
Section VI of the general permit [40 CFR Part 122.41].

Part VI.A.10.e of the permit has been carried over from the 2009 permit. This provision states
that if a properly operated facility, which was in danger of imminent overflow due to chronic or
catastrophic rainfall, could discharge wastewater to land application sites for filtering prior to
discharging to waters of the U.S.

VIIl. Biosecurity Protocol

In 2001, EPA circulated a biosecurity memo located at
http://www.epa.gov/agriculture/biosecurity.pdf. In this guidance, EPA personnel visiting
CAFOs are required to take training aimed at reinforcing biosecurity measures and the
prevention of disease transmission. This guidance was developed in conjunction with the
USDA’s Natural Resources Conservation Service and Animal and Plant Health Inspection
Service (APHIS) and the Food and Drug Administration (FDA). EPA knows and appreciates
the fact that all CAFOs are different and employ different modes of operations. Furthermore,
EPA personnel is willing to listen to brief security training protocols drafted by facilities to
protect their animals as long as the training is conducted within reasonable time constraints.
The EPA will reserve the right to use its discretion when conducting inspections and shall not
in any way limit, forfeit, or hinder its potential to visit portions of the facility that it deems
reasonable after taking into account both EPA’s and the facility’s biosecurity protocol.

VII1. Summary of Changes from Previous Permit

A. EPA is removing eligibility for coverage for “new sources” from the permit. The permit
proposes that CAFOs newly constructed since the 2003 effluent guidelines revisions are
ineligible for coverage under the general permit and would submit an individual permit
application if pursuing authorization to discharge. The permit continues requirements for
expanding facilities to submit sufficient information for EPA new source determination
based on criteria described at 40 CFR 122.29(b).
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B. Anew Part Il.A.5.a.ii is inserted in the permit to require calibration of land application
equipment performed at least annually in accordance with procedures and schedules as
described for all equipment in the CAFQO's nutrient management plan.

C. A requirement for installation and maintenance of a rain gauge on-site and recording of
measurable rainfall has been refined in the permit. Items pertaining to the rain gauge in Part
IV.A.2 and Part IV.A.3 have been deleted. The items under Part I\VV.A are renumbered from 1
through 4. A new Part IVV.A.2. has been added for clarification.

D. EPA has also added additional clarification to Part V.A., along with Part VI.D., for
consistency with the September 24, 2015, electronic reporting rule. Electronic reporting
requirements are added to the permit as follows:

Application: Application documents shall be submitted to EPA in electronic format. A
fillable Form 2B application form is available at
http://www.epa.gov/npdes/pubs/cafo_fedrgstr_form2b.pdf that can be saved and then
emailed to EPA along with an electronic copy of the NMP. Alternatively, electronic copies
can be saved to memory media and mailed to EPA.

Discharge monitoring reports (DMRs): Prior to 21 December 2016, the permittee may
elect to use NetDMR to electronically submit DMRs instead of mailing paper DMRS).
Starting on 21 December 2020, the permittee must electronically report compliance
monitoring data and reports using NeT.

Annual report: Prior to 21 December 2020, the permittee may elect to use the NeT to
electronically submit the f compliance monitoring data and reports instead of mailing paper
forms (see “Electronic Submissions” section below). Starting on 21 December 2020, the
permittee must electronically report compliance monitoring data and reports using EPA’s
NeT electronic reporting tool.

Waiver: The permittee may seek an electronic reporting waiver from EPA Region 6

E. The permit Part 1.D.3. was clarified to exclude eggs from coverage.

F. The permit Part 1.D.6, 11.A.3.b, and Appendix E are added to resolve the website link concern
about Tier 2 and 3 water identification.

G. The permit Part 1.D.8 has been modified to add the effective date of April 14, 2003, for the
CAFO New Source Performance Standard.

H. For clarification the Permit Part 1.E.4. has been changed to say “EPA, as permitting
authority, reserves the right to take appropriate enforcement actions for any unpermitted
discharges...”

I.  The permit Part I.E.8 has been updated to include NMED as recipient of NOI and NMPs
submittals.

J. The 7 day public review and comment for NOIs resulting from transfer of ownership of a
facility covered by permit provided in Part I. E.9 has been removed.

K. The permit Part I.H. Change of Ownership requirements have been clarified.
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L. The permit Part I1.A.2.a.v regarding equipment inspection deficiencies has been clarified
with added language specifying deficiencies not corrected in 30 days to be explained.

M. The permit Part I1.A.2.a.vi has been revised to clarify in the permit the requirements of 40
CFR 122.42(e)(1)(ii) regarding mortality handling.

N. Added specificity to Part 11.A.5.b.ii to better define the permit prohibition for land
application prior to rain events.

O. In Part 11.A.2.a.viii, the term “structural breakage” has been replaced with “structural
problems or leakage.”

P. The permit language at Part I11.A.2.c has been revised to reflect the public participation
regulations at 40 CFR 122.23(h).

Q. The permit Part 111.A.3.d was clarified to say that planners must use the NRCS nationally
approved erosion-prediction technology to assess the risk of soil loss.

R. The permit Part I11.A.3.g.iii. has been changed to incorporate additional information to be
submitted with map, if present.

S. The permit Part 111.A.4, has been changed to clarify NMPs to be “signed and certified.”
T. The permit Part 111.A.3.9.iii(C) has been corrected to Part I11. A.3.g.ii (A).

U. The permit Part I11. B. The facility closure requirement has been changed to require
consistency with NMED impoundment closure requirements.

V. The permit Permit Part 111.C.1.b. has added a requirement for retention of the telephone
number of the recipient of transferred manure, litter, or process wastewater.
W. The permit Permit Part 111.D.3 has been cross referenced to Part IV.A.

X. The permit Part IV.A.1, has added requirement to document any actions taken to stop the
release and any amount recovered from the release.

Y. Selenium, copper and zinc monitoring requirements are now also reflected in the Part IV.C.
Table.

Z. The permit Part V.A. of the permit now includes the revised annual report due date, changing
from 31st day of January to 31st day of March.

AA. The regulatory definition for new source is added to the Part VI of the permit. A new
definition in Part VIl has been added for Storage Period.
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