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Glossary of Acronyms and Abbreviations

Act Clean Air Act [42 U.S.C. Section 7401 et seq.]

Agency U.S. Environmental Protection Agency

ATC Authority to Construct

AQMD Air Quality Management District

CAA Clean Air Act [42 U.S.C. Section 7401 et seq.]

CAM Compliance Assurance Monitoring

CAPCOA California Air Pollution Control Officers Association
CARB California Air Resources Board

CEMS Continuous Emissions Monitoring System

C.F.R. Code of Federal Regulations

COMS Continuous Opacity Monitoring System

District South Coast Air Quality Management District

EJ Environmental Justice

EPA U.S. Environmental Protection Agency

FCE Full Compliance Evaluation

FPS Facility Permit System

MACT Maximum Achievable Control Technology

NAAQS National Ambient Air Quality Standard

NESHAP National Emission Standards for Hazardous Air Pollutants, 40 C.F.R. Parts 61 & 63
NOV Notice of Violation

NOx Nitrogen Oxides

NSPS New Source Performance Standards, 40 C.F.R. Part 60
NSR New Source Review

0IG EPA Office of Inspector General

PAATS Permit Administration and Application Tracking System
PM Particulate Matter

PM1o Particulate Matter less than 10 micrometers in diameter
PM2s Particulate Matter less than 2.5 micrometers in diameter
PSD Prevention of Significant Deterioration

PTE Potential to Emit

PTO Permit to Operate

RECLAIM Regional Clean Air Incentives Market
SCAQMD South Coast Air Quality Management District
SIP State Implementation Plan

SOz Sulfur Dioxide

SOB Statement of Basis



Executive Summary

In response to the recommendations of a 2002 Office of Inspector General (OIG) audit, the
Environmental Protection Agency (EPA or we) has re-examined the ways it can improve state and local
title V operating permit programs and expedite permit issuance. Specifically, EPA developed an action
plan for performing program reviews of title V operating permit programs for each air pollution control
agency beginning in fiscal year 2003. The purpose of these program evaluations is to identify good
practices, document areas needing improvement, and learn how EPA can help the permitting agencies
improve their performance.

EPA Region 9 oversees 45 air permitting authorities with title V operating permit programs. Of these,
43 are state or local authorities with programs approved pursuant to part 70 (35 in California, three in
Nevada, four in Arizona, and one in Hawaii). EPA Region 9 also oversees a delegated part 71 permitting
program in Navajo Nation and a part 69 permitting program in Guam. Because of the significant
number of permitting authorities, Region 9 has committed to performing, on an annual basis, one
comprehensive title V program evaluation of a permitting authority with 20 or more title V sources.
This approach will cover about 85% of the title V sources in Region 9 once EPA completes evaluation of
those programs.

Region 9 recently conducted a title V program evaluation of the South Coast Air Quality Management
District (SCAQMD), whose permitting jurisdiction includes sources located in San Bernardino, Riverside,
Orange, and Los Angeles Counties. Our evaluation of SCAQMD is the eleventh title V program
evaluation Region 9 has conducted. The first ten were conducted at permitting authorities in Arizona,
Nevada, California, and Hawaii. The EPA Region 9 program evaluation team for this evaluation
consisted of the following EPA personnel: Elizabeth Adams, Acting Air Division Director, Air Division;
Gerardo Rios, Chief of the Air Permits Office; Ken Israels, Program Evaluation Advisor; Eugene Chen,
Program Evaluation Coordinator; and Lisa Beckham, Lornette Harvey, Sheila Tsai, and La Weeda Ward, Air
Permits Office Program Evaluation team members

The evaluation was conducted in four stages. At the first stage, EPA sent SCAQMD a questionnaire
focusing on title V program implementation in preparation for the site visit at SCAQMD’s offices (See
Appendix B, Title V Questionnaire and SCAQMD Responses). During the second stage of the program
evaluation, Region 9 conducted an internal review of EPA’s own set of SCAQMD title V permit files. The
third stage of the program evaluation was a site visit, which consisted of Region 9 representatives
visiting SCAQMD offices, located in Diamond Bar, CA, to interview District staff and managers. The site
visit took place March 22-26, 2016. The fourth stage of the program evaluation involved follow-up and
clarification of issues for completion of the draft report.

Based on Region 9’s program evaluation of SCAQMD, we conclude that SCAQMD implements a

sophisticated program, with very experienced staff and management. We have, however, identified
certain areas for improvement. Major findings from our report are listed below:



10.

11.

12.

SCAQMD uses two different systems to prepare title V permits. One system is used for facilities
subject to the Regional Clean Air Incentives Market (RECLAIM), while the other is for non-
RECLAIM facilities. With both systems in place, the District has managed to implement a
complete title V program for all its title V sources. (Finding 2.4)

Although SCAQMD previously had a significant title V permit backlog, the District now issues
most initial and renewal permits in a timely manner. (Finding 5.1)

SCAQMD successfully implements the Compliance Assurance Monitoring (CAM) rule. (Finding
3.1)

SCAQMD’s statements of basis do not consistently describe regulatory and policy issues or
document decisions the District has made in the permitting process. (Finding 2.6)

Due to SCAQMD'’s practice of incorporating federal regulations using only a general reference,
District permits may lack the detailed monitoring, recordkeeping, and reporting for specific
applicable requirements that are adequate to ensure and determine compliance for the
permittee, SCAQMD, and the public. (Finding 3.2)

SCAQMD provides public notices and other meaningful information of its draft and final title V
permitting actions on its website. However, aside from those permits up for public review,
SCAQMD does not otherwise provide the public with online access to the current final version
of all title V permits. (Finding 4.1)

When public comments are received, certain practices by SCAQMD do not always ensure that
the EPA and the public have sufficient time and information to determine whether an objection
to a title V permit is warranted. (Finding 4.5)

Southern California contains a significant number of linguistically isolated communities for
which SCAQMD consistently provides translation services. (Finding 4.4)

SCAQMD tracks title V program expenses and revenue. However, additional funds have been
needed for the past three years to ensure that program expenses are adequately covered.
(Finding 7.2)

SCAQMD Engineering staff routinely interact with Compliance staff (Finding 6.3)
The reporting requirements associated with having a title V permit have resulted in increased
awareness and attention to compliance obligations on the part of regulated sources. (Finding

8.1)

The title V permit format consolidates SCAQMD's emission unit-specific local permits into a
single document. (Finding 8.3)



Our report provides a series of findings and areas of improvement that should be addressed by
SCAQMD. We gave SCAQMD an opportunity to review these findings and areas of improvement on
August 11, 2016, when we emailed an electronic copy of the draft report to SCAQMD for their
comments.

EPA received SCAQMD’s response, which included comments on the draft report, on September 12,
2016 (See Appendix F). Based on the comments received from SCAQMD, EPA revised the discussion
and recommendation for one finding in the final report. Finding 7.2, which discusses the funding
method used by SCAQMD for the title V permits program, was modified in the final report.

SCAQMD should prepare and submit a workplan that outlines how it intends to address our findings
within ninety (90) days of receipt of this report. EPA responses to SCAQMD comments are included in
this report (See Appendix G).

We note that on June 24, 2016, SCAQMD announced an executive management reorganization. EPA
believes that the findings of this report are equally valid for the prior organizational team, as well as for
the current organization for use in continued implementation of its title V permitting program.



1. Introduction

Background

In 2000, the U.S. EPA’s Office of Inspector General (OIG) initiated an evaluation on the progress that
EPA and state and local agencies were making in issuing title V permits under the Clean Air Act (CAA or
the Act). The purpose of OIG’s evaluation was to identify factors delaying the issuance of title V permits
by selected state and local agencies and to identify practices contributing to timely issuance of permits
by those same agencies.

After reviewing several selected state and local air pollution control agencies, OIG issued a report on
the progress of title V permit issuance by EPA and states.! In the report, OIG concluded that the key
factors affecting the issuance of title V permits included (1) a lack of resources, complex EPA
regulations, and conflicting priorities contributed to permit delays; (2) EPA oversight and technical
assistance had little impact on issuing title V permits; and (3) state agency management support for the
title V program, state agency and industry partnering, and permit writer site visits to facilities
contributed to the progress that agencies made in issuing title V operating permits.

OIG’s report provided several recommendations for EPA to improve title V programs and increase the
issuance of title V permits. In response to OIG’s recommendations, EPA made a commitment in July
2002 to carry out comprehensive title V program evaluations nationwide. The goals of these
evaluations are to identify where EPA’s oversight role can be improved, where air pollution control
agencies are taking unique approaches that may benefit other agencies, and where local programs
need improvement. EPA’s effort to perform title V program evaluations for each air pollution control
agency began in fiscal year 2003.

On October 20, 2014, EPA’s Office of Inspector General issued a report, “Enhanced EPA Oversight
Needed to Address Risks From Declining Clean Air Act Title V Revenues”, that recommended, in part,
that EPA: establish a fee oversight strategy to ensure consistent and timely actions to identify and
address violations of 40 CFR Part 70; emphasize and require periodic reviews of title V fee revenue and
accounting practices in title V program evaluations; and pursue corrective actions, as necessary.?

EPA Region 9 oversees 43 separate air permitting authorities with approved title V programs (35 in
California, three in Nevada, four in Arizona, and one in Hawaii). Due to the significant number of
permitting authorities, Region 9 has committed to performing one comprehensive title V program

1 See Report No. 2002-P-00008, Office of Inspector General Evaluation Report, AIR, EPA and State Progress In
Issuing title V' Permits, dated March 29, 2002.

% See EPA’s Office of Inspector General report, “Enhanced EPA Oversight Needed to Address Risks From Declining Clean
Air Act Title V Revenues”, Report No. 15-P-0006, dated October 20, 2014, which can be found on the internet at
https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf .




evaluation of a permitting authority with 20 or more title V sources every year. This approach would
cover about 85% of the title V sources in Region 9 once EPA completes evaluation of those programs.

History of Stationary Source Permitting in California

The State of California has been engaged in efforts to improve air quality for more than

60 years. The California Air Pollution Control Act of 1947 authorized the creation of an Air

Pollution Control District in every county of the state. That same year, the Los Angeles County Air
Pollution Control District, the first air agency in the nation and the predecessor of today’s South Coast
Air Quality Management District, was created. Los Angeles County APCD established the first
permitting requirements for industrial sources of air pollution.

With the passage of the 1970 CAA amendments and subsequent amendments in 1977, the federal
government provided the foundation for the current national strategy for reducing air pollution. The
1970 Act set national ambient air quality standards (NAAQS) for non-hazardous pollutants and made
states responsible for attaining and implementing the standards through State Implementation Plans
(SIPs). In addition, the Act required ambient air quality modeling, transportation control measures, and
new source review (NSR) programs that required new stationary sources of air pollution, and existing
sources making significant modifications, to install control technology to reduce emissions.

The 1990 CAA amendments expanded the federal permitting requirements to add ozone
nonattainment classifications (marginal, moderate, serious, severe, extreme), corresponding offset
ratios for the NSR program, and the title V permit program for major stationary sources.

The over-arching goal of the title V program is to improve major stationary source compliance with all
applicable federal CAA requirements. This is achieved by requiring states to develop and implement
federal operating permit programs pursuant to title V of the CAA, and sources to obtain title V permits
containing all their applicable CAA requirements. By this time SCAQMD, like many other air pollution
control districts in California, already had a permitting program in place that included the issuance of
two types of permits. The Authority to Construct (ATC) permit, issued prior to construction of the
source or emission unit, typically contains conditions required for the construction and initial operation
of the source or emission unit. The ATC permit is then converted to a Permit to Operate (PTO) after
construction is completed and operation of the source or emission unit has commenced. During the
conversion from ATC to PTO, certain ATC permit conditions were not retained in the PTO if the ATC
conditions were determined to be obsolete or irrelevant because they were construction related.
Furthermore, since these operating permits are linked to fee payment and renewed annually, new
permit conditions were added or revised each year as new rules became applicable. Unlike the new
title V program, these local operating permits were not required to contain all CAA applicable
requirements.

Soon after the federal title V permit program was created, the California Air Resources Board (CARB)
and many air districts in the State told EPA that the title V program was duplicative of the existing local
programs, and did not always integrate well with these programs. In light of this, California (and other
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States) and EPA began a lengthy process to develop guidance on how best to implement the required
federal title V program in states with existing, mature permitting programs. These discussions resulted
in several implementation guidance documents, including two “White Papers.”

The first white paper, White Paper for Streamlined Development of Part 70 Permit

Applications developed nationally with input from CARB and California districts, addresses the
development of Part 70 applications, and includes a discussion of federal enforceability, obsolete ATC
permit conditions, and the simultaneous revision of NSR permits and issuance of title V permits.

California air districts and CARB, via the California title V Implementation Working

Group, provided key leadership in the development of the second white paper, White Paper Number 2
for Improved Implementation of The Part 70 Operating Permits Program. The districts were
instrumental in raising and resolving many of the permitting issues that were arising in the state, such
as the streamlining of multiple overlapping applicable requirements.

Other important topics that EPA and the California air districts discussed during this period included
periodic monitoring and permit processing. These discussions resulted in the issuance of two additional
implementation guidance documents specific to California agencies. First, a guidance document was
developed by EPA, CARB, and the California Air Pollution Control Officers’ Association (CAPCOA), with
SCAQMD participation, in 1999 to provide periodic monitoring recommendations for generally
applicable SIP emission limits. Also in 1999, EPA and CAPCOA reached agreement on several title V
permit processing issues, including required Statement of Basis (SOB) elements.

Concurrently with the above title V permitting program developments, SCAQMD adopted the Regional
Clean Air Incentives Market (RECLAIM) program in October 1993. RECLAIM set an emissions cap and
declining balance for many of the largest facilities emitting nitrogen oxides (NOx) and sulfur oxides
(SOx) in the South Coast Air Basin. RECLAIM includes over 350 participants in its NOx market and about
40 participants in its SOx market. RECLAIM is an emissions cap and trade (CAT) program that allows
participating facilities to trade air pollution while meeting clean air goals. As a result, SCAQMD’s title V
program was designed to accommodate RECLAIM'’s facility wide emissions cap and allowance trading.

Chapters 2 through 8 of this report contain EPA’s findings regarding implementation of the title V
permit program by SCAQMD. EPA believes that the history of collaborative efforts among EPA,
CAPCOA, and CARB described above has resulted in clearer and more enforceable federal title V
permits in California. EPA and air agencies in California may benefit from continuing a dialog on the
title V implementation issues discussed in this report.

Title V Program Evaluation at South Coast Air Quality Management District

EPA Region 9’s evaluation of SCAQMD'’s title V program is the eleventh such evaluation conducted by
Region 9. The first ten evaluations were conducted at permitting authorities in Arizona, Nevada,
California, and Hawaii. The SCAQMD program evaluation team includes: Elizabeth Adams, Acting Air
Division Director; Gerardo Rios, Chief, Air Permits Office; Ken Israels, Program Evaluation Advisor;
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Eugene Chen, Program Evaluation Coordinator; and Lisa Beckham, Lornette Harvey, Sheila Tsai, and La
Weeda Ward, Air Permits Office Program Evaluation team members.

The objectives of the evaluation were to assess how SCAQMD implements its title V permitting
program, evaluate the overall effectiveness of SCAQMD’s title V program, identify areas of SCAQMD’s
title V program that need improvement, identify areas where EPA’s oversight role can be improved,
and highlight the unique and innovative aspects of SCAQMD’s program that may be beneficial to
transfer to other permitting authorities. The evaluation was conducted in four stages. In the first stage,
EPA sent SCAQMD a questionnaire focusing on title V program implementation in preparation for the
site visit to the SCAQMD office. (See Appendix B, Title V Questionnaire and SCAQMD Responses.) The
title V questionnaire was developed by EPA nationally and covers the following program areas: (1) Title
V Permit Preparation and Content; (2) General Permits; (3) Monitoring; (4) Public Participation and
Affected State Review; (5) Permit Issuance/Revision/Renewal Processes; (6) Compliance; (7) Resources
& Internal Management Support; and (8) Title V Benefits.

During the second stage of the program evaluation, Region 9 conducted an internal review of EPA’s
own set of SCAQMD title V permit files. SCAQMD submits title V permits to Region 9 in accordance
with its EPA-approved title V program and the Part 70 regulations. Region 9 maintains title V permit
files containing these permits along with copies of associated documents, permit applications, and
correspondence.

The third stage of the program evaluation included a site visit to the SCAQMD offices in Diamond Bar,
CA to conduct further file reviews, interview SCAQMD staff and managers, and review the District’s
permit-related databases. The purpose of the interviews was to confirm the responses in the
completed questionnaire and to ask clarifying questions. The site visit took place March 22-25, 2016.

The fourth stage of the program evaluation was follow-up and clarification of issues for completion of
the draft report. Region 9 compiled and summarized interview notes and made follow-up phone calls
to clarify Region 9’s understanding of various aspects of the title V program at SCAQMD.

SCAQMD Description

The SCAQMD was originally formed in 1977 by uniting the area’s four county air pollution control
agencies? to form the South Coast Air Quality Management District. The District’s mission statement is:

“The South Coast AQMD believes that all who live or work in this area have a right to breathe
clean air. SCAQMD is committed to undertaking all necessary steps to protect public health

3 Los Angeles County, Orange County, Riverside County, and San Bernardino County were the county agencies that were
unified as the SCAQMD. Some of these county agencies were formed as early as early as 1947. See
http://www.agmd.gov/home/library/public-information/publications/50-years-of-
progress#Birth%200f%20the%20First%20Unified%20Air%20Pollution%20Agency for details.




from air pollution, with sensitivity to the impacts of its actions on the community and
businesses. This is accomplished through a comprehensive program of planning, regulation,
compliance assistance, enforcement, monitoring, technology advancement, and public
education.”*

SCAQMD is organized into eight offices (excluding the Executive Office and the Governing Board), each
of which is the responsibility of a Deputy Executive Officer (DEO): Legal; Science and Technology
Advancement; Engineering and Compliance; Planning, Rule Development and Area Sources; Legislative
and Public Affairs; Finance; Information Management; and Administrative and Human Resources.
Stationary source operating permits, including title V permits, are issued by the Engineering group within
Engineering and Compliance. Compliance and enforcement activities, such as facility inspections and source
testing, and preparing enforcement cases are handled by the Compliance group within Engineering and
Compliance. The Engineering and Compliance groups are separately supervised by different Assistant
DEOs.

Broadly speaking, the primary organizational units within the Engineering group are the Engineering
teams. An Engineering team is managed by a Senior Engineering Manager, with work duties for each of
the teams largely divided by source category (e.g., one team will be responsible for all of the
permitting work for energy/public services/terminals, while another will be responsible for
coating/printing/plating operations). Each Senior Engineering Manager is responsible for 2 to 3 Air
Quality Analysis and Compliance Supervisors (AQACS), each of whom is in turn responsible for 1 to 3
Senior Air Quality Engineers, who in turn are each responsible for 5 to 7 Air Quality Engineers. A single
Engineering team consists of 30 to 40 personnel, including administrative staff, when fully staffed. At
the time of our program evaluation, the Engineering group had five Engineering teams.>

The SCAQMD Title V Program

EPA granted SCAQMD title V program interim approval, which became effective on
August 29, 1996, and full approval, which became effective on November 30, 2001.7 EPA also
approved a program revision that became effective on January 1, 2004.8

Part 70, the federal regulation that contains the title V program requirements that states must
incorporate into their own title V program, requires that a permitting authority take final action on
each permit application within 18 months after receipt of a complete permit application. The only
exception is that action on an application for a minor modification must be taken within 90 days after

4 From Mission Statement posted on SCAQMD website.

5 We note that one of the engineering teams (refining) also has compliance responsibilities, and consists partially of
inspectors.

661 FR 45330, August 29, 1996 (Direct Final Rule)

766 FR 63503, December 7, 2001.

868 FR 65627, November 21, 2003.



receipt of a complete permit application.? SCAQMD’s local rules contain the same timeframes for title
V permit issuance.1°

When SCAQMD'’s title V program was first approved, the District estimated that there were
approximately 800 sources that would be subject to title V permitting. Currently, there are
approximately 385 sources. The District generally has sufficient permitting resources, and processes
title V permit applications in a timely manner.

EPA’s Findings and Recommendations

The following sections include a brief introduction, and a series of findings, discussions, and
recommendations. The findings are grouped in the order of the program areas as they appear in the
title V questionnaire. However, this report does not include a section on General Permits, which is
covered in the questionnaire, because SCAQMD does not issue General Permits as part of its title V
program.

The findings and recommendations in this report are based on EPA’s internal file reviews performed
prior to the site visit to SCAQMD, the District’s responses to the title V Questionnaire, interviews and
file reviews conducted during the March 22-25, 2016 site visit, and follow-up phone calls made since
the site visits.

9See 40 C.F.R. 70.7(a)(2) and 70.7(e)(2)(iv).
10 5ee Regulation XXX, Rule 3003(i)



2.

Permit Preparation and Content

The purpose of this section is to evaluate the permitting authority’s procedure for preparing title V
permits. The requirements of title V of the CAA are codified in 40 C.F.R. Part 70. The terms “title V' and
“Part 70” are used interchangeably in this report. Part 70 outlines the necessary elements of a title V
permit application under 40 C.F.R. 70.5, and it specifies the requirements that must be included in each
title V permit under 40 C.F.R. 70.6. Title V permits must include all applicable requirements, as well as
necessary testing, monitoring, recordkeeping, and reporting requirements sufficient to ensure
compliance with the terms and conditions of the permit.

2.1

2.2

Finding: SCAQMD has a quality assurance process for reviewing draft versions of permits before
they become available for public and EPA review.

Discussion: SCAQMD staff and managers indicate that draft title V permits are thoroughly
reviewed by the first two levels of supervisors (the Senior Engineer and Air Quality Analysis and
Compliance Supervisor [AQACS]) in all instances. Senior Engineering Managers will also review
all draft title V permits, although the scope of review may vary based upon factors such as the
type of permit action and experience level of the permit writer. In certain instances, permit
actions involving a particularly controversial or high profile source are reviewed by more senior
levels of management, including the Deputy Executive Officer and/or the Executive Officer.

Engineering staff and managers indicated that while Compliance staff are not involved in permit
review as a matter of procedure, they are consulted on a regular basis given their routine
interaction with facilities during site inspections. Engineering staff also indicate that, while not
done as a matter of procedure, it is not uncommon to share courtesy copies of draft permits
with permittees prior to public notice so that they may provide comments and corrections.

Recommendation: SCAQMD should continue its quality assurance practices.

Finding: SCAQMD maintains policy and guidance documents developed to provide direction for
several elements of permit writing.

Discussion: SCAQMD has developed a Technical Guidance Document (TGD) that provides an
explanation and description of certain fundamental aspects of the title V permitting process.
First written in January 1998, the TGD was developed to assist both in-house and industry
representatives. The TGD has been updated periodically, most recently in 2005, with further
updates in process. In addition, SCAQMD has also developed more specific guidance on periodic
monitoring requirements. In addition to these documents, staff indicated during interviews that
they will also review recently issued permits and permit file documentation for guidance on
handling more specific and detailed permitting issues.



2.3

24

Recommendation: SCAQMD should continue its efforts to periodically update the TGD, and
should consider coordinating among the various Engineering teams to develop guidance on
more specific issues as needed.

Finding: SCAQMD staff have a clear understanding of, and the ability to correctly implement,
the various title V permit revisions allowed pursuant to District and federal regulations.

Discussion: SCAQMD implements the title V program through its Regulation XXX (containing
Rules 3000 through 3008). District Rule 3000 — General, contains clear definitions for
Administrative, Minor, De Minimis Significant, and Significant Title V revisions. All District staff
interviewed cited Rule 3000 as the basis for classifying title V revisions and were able to
correctly process the various permit changes. District Rule 3005 - Permit Revisions, describes
the processes for making various permit revisions and ties back to the definitions listed in Rule
3000. EPA has found that the District Regulation XXX rules are consistent with federal title V
definitions and requirements pursuant to 40 C.F.R. Part 70. The District rules and the staff’s
understanding of the criteria for classifying title V revisions allow for effective processing of title
V permit changes.

Recommendation: SCAQMD should continue to ensure Engineering staff successfully
implement and categorize title V permit actions.

Finding: SCAQMD uses two different systems to prepare title V permits (one for facilities
participating in the Regional Clean Air Incentives Market [RECLAIM], and one for non-RECLAIM
facilities). With both systems in place, the District has managed to implement a complete title V
program for all its title V sources.

Discussion: The District uses two different permit processing systems to prepare title V permits.
The Facility Permit (FP) system is used for title V facilities that are also RECLAIM sources. The FP
system is a customized database that standardizes the look and presentation of permits. The
tabular presentation typically lists the equipment units in the left column, followed by columns
of control equipment connected (if any), specific emissions limits, and a far right column
containing a lists of Condition Identifiers (unique alpha-numeric codes used to identify permit
conditions). Descriptions of Condition Identifiers are typically listed near the end of the permit.

The FP system allows an upfront visual glance of the various requirements in a tabular fashion.
The FP system also eliminates the need to repeat overlapping conditions and boiler plate
regulatory requirements for multiple pieces of equipment, and allows for regulatory
consistency among similar permit types. This aspect is particularly useful in writing permits for
large RECLAIM sources that can have hundreds of equipment units. On the other hand, readers
can potentially find this challenging because they have to continually refer to the Condition
Identifier description list to fully understand the requirements. Because FP is basically a
database system, permit writers must pick from a list of standard conditions or request
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2.5

database manipulation to add new unique parent conditions. During interviews, permit writers
described varying levels of frustration regarding their ability to create new unique permit
conditions when needed. Permit writers expressed additional frustration after expending
considerable time searching the list of standard conditions without finding a condition that
meets their needs. Permit writers must then follow a detailed procedure to add a new unique
permit condition. This procedure, while difficult, can also be viewed as a thorough quality
assurance process that assures only good permit conditions are added to the permit and to the
permit FP systems database.

The Alternative Permit (AP) system is used for non-RECLAIM title V facilities. This system
employs a Microsoft Word-based template in which the permit conditions are listed in
paragraph form after each equipment unit. Permits developed through the AP system are
generally easy to comprehend by readers as specific conditions and limits are listed directly
after the description of the corresponding equipment unit. In addition, the permit writer is able
to add unique and specific conditions without manipulating a database. Using the AP system,
however, requires an extra level of quality control to ensure that incorrect or inapplicable
conditions are not inadvertently included in the permit. In addition, use of the AP system
results in fairly long permits, when compared to the FP system permits, even for facilities with
less than a dozen pieces of equipment, as overlapping conditions and requirements are
repeated for each equipment unit.

Both the FP and AP systems are successfully used by the District to develop title V permits for
RECLAIM and non-RECLAIM facilities.

Recommendation: Depending upon available time and resources, the SCAQMD should consider
modernizing FP. Such a modernization effort could represent an opportunity to update the
library of permit conditions available in FP, as well as potentially incorporating aspects of the
expanded permit format flexibility afforded by the AP system. Given the benefits provided by
both FP and AP, SCAQMD should support the ability of the staff and managers in Engineering to
leverage these benefits in the manner best suited to the specific permitting needs of the source
or industry in question.

Finding: SCAQMD engages in streamlining®! of overlapping applicable requirements in title V
permits. However, the District does not consistently identify or document its streamlining
decisions, making it difficult to determine if the final permit conditions assure compliance with
the most stringent requirements.

11 We note that streamlining overlapping applicable requirements should not be confused with streamlining procedural
steps for permit issuance, as discussed in Finding 5.2.



2.6

Discussion: Streamlining is the process of evaluating multiple overlapping requirements
applicable to an emission unit(s) in order to develop a single set of requirements to be placed in
the title V permit that will assure compliance with all of the overlapping requirements.*?> When
the title V program emerged in the mid-1990s, streamlining was particularly relevant in
California, which had an established air permitting program with many existing requirements.
As a result, emission units at a stationary source may be subject to several parallel sets of
federal, state, and local requirements. This can result in a source being subject to multiple
emission limits for the same pollutant, as well as multiple sets of source monitoring, reporting,
and recordkeeping requirements. While all the requirements are legally binding, some of these
requirements are frequently redundant as a practical matter, depending upon which
combination of requirements is most stringent or most frequent. The streamlining process is
intended to identify the most stringent set of requirements and establish them as permit
conditions in the title V permit. While this process is optional, and can be initiated by either the
applicant or the permitting agency, the applicant must agree to its use.

In our file review, we note that the District often streamlines multiple applicable requirements
into a single set of permit conditions. For example, internal combustion engines are subject to
many rules, with multiple potentially applicable federal requirements (such as NSPS subpart llll,
subpart JJJJ and MACT subpart ZZZZ) and District rules (such as Rule 1470 and Rule 1110-2). The
District often streamlines the applicable requirements from these federal and District rules into
a single set of permit conditions in which a single permit condition will assure compliance with
multiple rules.'3> However, the District does not typically identify these instances, or more
importantly, explain its reasoning in determining how the listed permit conditions represent the
most stringent of the applicable emission standards and monitoring, reporting, and
recordkeeping requirements.

Recommendation: SCAQMD should continue to streamline overlapping permit conditions, but
should also include more information in the permit record identifying and explaining its
streamlining rationale.

Finding: SCAQMD’s statements of basis do not consistently describe regulatory and policy
issues or document decisions the District has made in the permitting process.

12 A more detailed description of this process can be found in EPA’s White Paper No. 2.
https://www3.epa.gov/ttn/caaa/t5/memoranda/wtppr-2.pdf

13 See VA Medical Center West LA (014966), Owens Corning Roofing and Asphalt (035302), AES Huntington Beach (115389)
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Discussion: 40 C.F.R. part 70 requires title V permitting authorities to provide “a statement that
sets forth the legal and factual basis for the draft permit conditions” (40 C.F.R. 70.7(a)(5)).** The
purpose of this requirement is to provide the public and EPA with the District’s rationale on
applicability determinations and technical issues supporting the issuance of proposed title V
permits. A Statement of Basis should document the regulatory and policy issues applicable to
the source, and is an essential tool for conducting meaningful permit review.

EPA has issued guidance on the required content of statements of basis on several occasions.
This guidance has consistently explained the need for permitting authorities to produce
statements of basis with sufficient detail to document their decisions in the permitting process.
For example, the EPA Administrator’s May 24, 2004 Order responding to a petition to EPA to
object to the proposed title V permit for the Los Medanos Energy Center includes the
Administrator’s response to Statement of Basis issues raised by the petitioners. The Order
states:

“A statement of basis ought to contain a brief description of the origin or basis for each permit
condition or exemption. However, it is more than just a short form of the permit. It should
highlight elements that EPA and the public would find important to review. Rather than
restating the permit, it should list anything that deviates from a straight recitation of
requirements. The statement of basis should highlight items such as the permit shield,
streamlined conditions, or any monitoring that is required under 40 C.F.R. 70.6(a)(3)(i)(B)...Thus,
it should include a discussion of the decision-making that went into the development of the title
V permit and provide the permitting authority, the public, and EPA a record of the applicability
and technical issues surrounding the issuance of the permit.” Order at 10.

Appendix C of this report contains a summary of EPA guidance to date on the elements
required for statements of basis.

For initial and renewal title V permits, the District produces what it calls a “Statement of Basis.”
For all other permitting actions (minor revisions, significant revisions, and de minimis significant
revisions), the District produces an “Engineering Evaluation.” For the purposes of our
evaluation, we considered the Engineering Evaluations and Statements of Basis prepared by
SCAQMD to be the “statement that sets forth the legal and factual basis” of the title V permit
required by 40 C.F.R 70.7(a)(5), referred to by EPA as a “Statement of Basis.” That is, we
reviewed both types of documents to determine whether they are consistent with EPA
guidance on meeting the requirements of 40 C.F.R 70.7(a)(5).

14 The requirement to develop a statement of basis could not be found in SCAQMD’s title V rules (Regulation XXX — Title V
Permits, Rules 3000-3008). We recommend SCAQMD update its rules to include this fundamental requirement of the title V
program.
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Many of the statements of basis we reviewed did not provide the level of detail and
information specified by EPA guidance. Below we discuss our findings.

Initial and Renewal Title V Permits

EPA reviewed many SCAQMD statements of basis for initial and renewal title V permits and
found that they often do not adequately describe regulatory and policy issues or document
decisions the District made in the permitting process. SCAQMD’s Statements of Basis typically
contain ten sections: Introduction and Scope of Permit, Facility Description, Construction and
Permitting History, Regulatory Applicability Determinations, Monitoring and Operational
Requirements, Permit Features, Summary of Emissions and Health Risks, Compliance History,
Compliance Certification, and Comments. These categories cover the types of information EPA
generally expects to find in statements of basis for title V permits. However, the District does
not consistently include the type of detailed, site-specific information needed in these sections.

It appears that the District considers statements of basis for initial and renewal permits to be a
different evaluation than, for example, the Engineering Evaluation produced for other actions.
The Statement of Basis for initial and renewal title V permits appear to be considered an
administrative, non-essential document, based upon the lack of detailed information provided
in many of the District’s Statements of Basis for initial and renewal permits. In many cases, the
District’s statements of basis provide only generic, conclusory statements that do not
contribute to a meaningful understanding of the source, its applicable requirements, or the
draft permit conditions.

For example, under the section “Regulatory Applicability Determinations,” the Statement of
Basis for Redondo Beach LLC (Facility ID: 115536) states:

“Applicable legal requirements for which this facility is required to comply are required
to be identified in the Title V permit (for example, Section D, E, and H of the proposed
Title V permit). Applicability determinations (i.e., determinations made by the District
with respect to what legal requirements apply to a specific piece of equipment, process,
or operation) can be found in the Engineering Evaluations. This facility is not subject to
NSPS requirements in 40 C.F.R. 60 and NESHAPS requirements of 40 C.F.R. 63.”
(emphasis added)

This approach provides little useful information, and is written as though the reader is aware of,
and has access to, all “the Engineering Evaluations.” even though the particular evaluations are
not specified Further, this section references only NSPS and NESHAP requirements, and does
not mention other federally applicable requirements. The District’s Statement of Basis should
identify all applicable requirements and applicability determinations for the facility.

We found similar problems in the Statements of Basis for: Sunshine Canyon Landfill (Facility ID:
49111); 3M Company (Facility ID: 035188); Owens Corning, Roofing, and Asphalt (Facility ID:
35302); Fleishmann’s Vinegar Company (Facility ID: 134590); Lithographix, Inc. (Facility ID:
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139799); California Portland Cement (Facility ID: 800181), and Berry Petroleum Company. In
instances where an NSPS or NESHAP did apply, the District identified the applicable NSPS
and/or NESHAP and then stated that the “requirements are reflected in the Title V permit.” This
information is often inadequate because it does not sufficiently describe the applicability of
specific portions of the regulation to the facility based on its operations or which compliance
options the source has selected.®

The District also uses generic statements in the Monitoring and Operational Requirements and
the Construction and Permitting History sections — again often referring readers generically to
the “Engineering Evaluations” or referencing the guidelines the District uses to develop periodic
monitoring conditions. A Statement of Basis needs to provide specific information about the
monitoring and operational requirements of the facility. Based on our site visit interviews and
review of permit conditions we found that the District consistently addresses the need for
periodic monitoring in title V permits — but the decisions for the actual monitoring added to the
permit is not documented and discussed in the Statement of Basis. This information should be
included in the Statement of Basis.

We found the information in the Facility Description, Compliance History, and Emissions
Information sections to contain helpful information regarding the particular facility. The District
sometimes includes information related to CAM requirements, but the level of detail varies. In
some instances, CAM applicability is not discussed at all (e.g., the Statement of Basis for Owens
Corning Roofing and Asphalt LLC (Facility ID: 35302). The District should consistently discuss
CAM and the applicable CAM requirements in statements of basis. Further, we note that review
of the District’s permitting files indicates that the District often documents changes and
determinations made during the renewal process (see Application Processing and Calculations
document), but does not include these decisions in the Statement of Basis. This is the type of
information that should be included in a Statement of Basis.

In some instances, we found the District’s statements of basis to include such site-specific
information and details. However, this mostly appears to be the case for permits for which EPA
has provided comments, such as refinery permits.

Significant, De Minimis Significant, and Minor Permit Revisions

The Engineering Evaluations the District develops for title V permit revisions contain
substantially more information regarding a particular source than the District’s Statement of
Basis for initial and renewal title V permits. We found recent examples where the District
included specific detailed analyses of federal regulations and we encourage the District to

15 per email from Lornette Harvey, EPA Region 9 dated November 13, 2015 to Danny Luong, SCAQMD regarding Chevron’s
proposed title V permit renewal. The proposed permit or statement of basis did not document the particular requirements
applicable under a NESHAP, which resulted in EPA submitting comments for an incorrectly assumed set of applicable
requirements. Such comments would be avoided if more detailed documentation were included regarding the applicable

requirements for the source.
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continue to make this a consistent practice. See, for example, recent significant revisions for
Disneyland Resort (March 2016 proposal) and the University of Southern California — Health
Sciences (October 2015 proposal). In general, the District’s Engineering Evaluations should
contain the same types of information required for statements of basis for initial and renewal
title V permits, but be limited to the scope of the specific action.

Recommendation: SCAQMD must produce adequate statements of basis/Engineering
Evaluations for all title V permitting actions (initial permits, renewals, and revisions), and should
commit to improving the scope and content of these documents, particularly for initial and
renewal permits, in accordance with EPA guidance in future permitting actions. We encourage
SCAQMD to work in close coordination with EPA to assure such documents meet federal
requirements.
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3. Monitoring

The purpose of this section is to evaluate the permitting authority’s procedure for meeting title V
monitoring requirements. Part 70 requires title V permits to include monitoring and related
recordkeeping and reporting requirements. (See 40 C.F.R. 70.6(a)(3).) Each permit must contain
monitoring and analytical procedures or test methods as required by applicable monitoring and testing
requirements. Where the applicable requirement itself does not require periodic testing or monitoring,
the permit has to contain periodic monitoring sufficient to yield reliable data from the relevant time
period that is representative of the source’s compliance with the permit. As necessary, permitting
authorities must also include in title V permits requirements concerning the use, maintenance, and,
where appropriate, installation of monitoring equipment or methods.

Title V permits must also contain recordkeeping for required monitoring and require that each title V
source record all required monitoring data and support information and retain such records for a
period of at least five years from the date of the monitoring sample, measurement, report, or
application was made. With respect to reporting, permits must include all applicable reporting
requirements and require (1) submittal of reports of any required monitoring at least every six months
and (2) prompt reporting of any deviations from permit requirements. All required reports must be
certified by a responsible official consistent with the requirements of 40 C.F.R. 70.5(d).

Title V permits must also include Compliance Assurance Monitoring (CAM) provisions where CAM is
required. In addition to periodic monitoring, permitting authorities are required to evaluate the
applicability of CAM and include a CAM plan as appropriate. CAM applicability determinations are
required either at permit renewal, or upon the submittal of an application for a significant title V
permit revision. CAM requires a source to develop parametric monitoring for certain emission units
with control devices, which may be required in addition to any periodic monitoring, to assure
compliance with applicable requirements.

3.1 Finding: SCAQMD successfully implements the CAM rule.

Discussion: The CAM regulations, codified in 40 C.F.R. Part 64, apply to title V sources with large
emission units that rely on add-on control devices to comply with applicable requirements. The
underlying principle, as stated in the preamble, is “to assure that the control measures, once
installed or otherwise employed, are properly operated and maintained so that they do not
deteriorate to the point where the owner or operator fails to remain in compliance with
applicable requirements” (62 FR 54902, October 22, 1997). Under the CAM approach, sources
are responsible for proposing a CAM plan to the permitting authority that provides a
reasonable assurance of compliance to provide a basis for certifying compliance with applicable
requirements for pollutant-specific emission units (PSEU) with add-on control devices. In
interviews conducted during our site visit, it was clear that permit writers and managers
understand the purpose of the CAM rule. Interviewees consistently displayed knowledge of
CAM applicability and permit content requirements. CAM applicability for all pollutants and
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every emission unit is addressed in SCAQMD’s Statement of Basis, engineering evaluation, and
the permit application evaluation and calculations form.® The District generally explains
applicability correctly and adds appropriate monitoring conditions to title V permits for sources
with PSEUs subject to CAM.

Recommendation: SCAQMD should continue to implement the CAM rule as it processes permit
renewals and significant modifications

3.2 Finding: Due to SCAQMD’s practice of incorporating federal regulations using only a general
reference, District permits may lack the detailed monitoring, recordkeeping, and reporting for
specific applicable requirements that are adequate to ensure and determine compliance for the
permittee, SCAQMD, and the public.

Discussion: Congress established title V of the CAA so that each major source would have a
single document that would ensure compliance with all CAA requirements applicable to the
facility. To do this effectively, permitting authorities must incorporate applicable requirements
into title V permits in sufficient detail so that the public, facility owners and operators, and
regulating agencies can clearly understand which requirements apply to the facility. These
requirements include emission limits, operating limits, work practice standards, and
monitoring, recordkeeping, and reporting provisions that must be enforceable as a practical
matter.

Based upon our file review, the District appears to incorporate applicable requirements from
the District’s SIP-approved rules with the appropriate level of detail. However, the District
incorporates requirements from federal regulations in an inconsistent manner which can result
in enforceability issues. We have identified two specific issues regarding the District’s
incorporation of federal requirements: 1) high level incorporation by reference, and 2)
incomplete or selective inclusion of requirements.

High level incorporation by reference

In multiple instances, SCAQMD incorporates requirements from federal regulations by
referencing them at such a high level that the permit does not specify what limits apply or how
compliance is determined.

For example, the renewal permit for the U.S. Government VA Medical Center — West LA simply
states that 40 C.F.R. Part 63, subpart CCCCCC (National Emission Standards for Hazardous Air
Pollutants for Source Category: Gasoline Dispensing Facilities) applies. There are no permit
conditions, however, defining what limits or practices apply or how the facility will demonstrate

16 For example, Tesoro Sulfur Recovery Plant #151798 contains a great detailed CAM analysis even when CAM is not
applicable. Applicability determination for initial, renewal, and significant permit revision for Phillips 66 Company #171107
is also very thorough.
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compliance. Therefore, compliance with the permit conditions does not assure compliance with
all applicable requirements. It is possible that SCAQMD intended to streamline Subpart CCCCCC
requirements into other more stringent requirements; however, the lack of a detailed
explanation in the Statement of Basis means that the District’s rationale for omitting applicable
requirements is unclear. The Statement of Basis notes that the District’s requirements are more
stringent and fuel throughput for the facility is low. This potentially means that monthly fuel
throughput is less than 10,000 gallons of gasoline and only the District’s requirements are
applicable to the source; however, the permit and statement of basis do not provide further
details or information on this issue. In addition, the Statement of Basis for this permit indicates
that the requirements of 40 C.F.R. part 60, Subpar Dc (Standards of Performance for Small
Industrial-Commercial-Institutional Steam Generating Units) were included in the permit.
However, no such requirements could be found, other than a reference to Subpart Dc being
federally enforceable in Section K of the permit. Again, it is possible that SCAQMD intended to
streamline Subpart Dc requirements into more stringent requirements; however, the lack of an
explanation in the Statement of Basis means the District’s rationale for omitting applicable
requirements is unclear.

In another example, the renewal permit for the 3M Company includes an emission limit
applicable under 40 C.F.R. 63 subpart JlJJ, but includes the compliance demonstration
requirements at such a high level, such as monitoring (“comply with all applicable monitoring
requirements pursuant to Section 63.3350”), that it is still unclear how this source
demonstrates compliance with the applicable requirement. There are numerous potential
monitoring requirements under Subpart JJJJ that may or may not be applicable to this source
depending on the chosen compliance demonstration method. Merely stating that the source
must “comply with all applicable monitoring” instead of specifying the applicable monitoring
requirements makes the permit difficult to enforce because the actual applicable monitoring
requirement has not been determined by the permitting authority. This type of high level
incorporation creates ambiguity that can make it challenging to conduct a comprehensive
compliance inspection.

Incomplete, selective inclusion

In other instances, SCAQMD does incorporate federal requirements in greater detail than a high
level reference. However, many of these instances include only one element of the federal
requirement, such as the emission limit, and do not include or discuss other elements of the
federal requirement.

The permit for Owens Corning Roofing and Asphalt, for example, includes the applicable opacity
and particulate emission limits for each emission unit subject to 40 C.F.R. Part 60, subpart UU
(Standards of Performance for Asphalt Processing and Asphalt Roofing Manufacture). SCAQMD
does not, however, incorporate the compliance demonstration methods from the NSPS (i.e.
testing, monitoring, recordkeeping, and reporting requirements) into the permit. As a result, it
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is unclear whether this permit assures compliance with the applicable requirements in Subpart
uu.

Recommendation: SCAQMD must incorporate, in sufficient detail to be practically enforceable,
all federally applicable requirements into its title V permits. We recommend the District use
Region 9’s Permit Review Guidelines and EPA Region 3’s Permit Writers’ Tips'’ when revising
existing permits and when developing new title V permits. The section called “Incorporating
Applicable Requirements” in the Region 3 document, which contains tips on how to translate
NSPS and NESHAP standards into title V permit conditions, is especially useful.

17 https://web.archive.org/web/20150914220459/http://www.epa.gov/reg3artd/permitting/title v tips.htm.
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4. Public Participation and Affected State Review

This section examines SCAQMD procedures used to meet public participation requirements for title V
permit issuance. The federal title V public participation requirements are found in 40 C.F.R. 70.7(h).
Title V public participation procedures apply to initial permit issuance, significant permit modifications,
and permit renewals. Adequate public participation procedures must provide for public notice
including an opportunity for public comment and public hearing on the draft permit, permit
modification, or renewal. Draft permit actions must be noticed in a newspaper of general circulation or
a State publication designed to give general public notice; to persons on a mailing list developed by the
permitting authority; to those persons that have requested in writing to be on the mailing list; and by
other means necessary to assure adequate notice to the affected public.

The public notice should, at a minimum: identify the affected facility; the name and address of the
permitting authority processing the permit; the activity or activities involved in the permit action; the
emissions change involved in any permit modification; the name, address, and telephone number of a
person from whom interested persons may obtain additional information, including copies of the draft
permit, the application, all relevant supporting materials, and all other materials available to the
permitting authority that are relevant to the permit decision; a brief description of the required
comment procedures; and the time and place of any hearing that may be held, including procedures to
request a hearing (See 40 C.F.R. 70.7(h)(2).

The permitting authority must keep a record of the public comments and of the issues raised during
the public participation process so that EPA may fulfill the Agency’s obligation under section 505(b)(2)
of the Act to determine whether a citizen petition may be granted. The public petition process, 40
C.F.R. 70.8(d), allows any person who has objected to permit issuance during the public comment
period to petition the EPA to object to a title V permit if EPA does not object to the permit in writing as
provided under 40 C.F.R. 70.8(c). Public petitions to object to a title V permit must be submitted to EPA
within 60 days after the expiration of the EPA 45-day review period. Any petition submitted to EPA
must be based only on comments regarding the permit that were raised during the public comment
period, unless the petitioner demonstrates that it was impracticable to raise such objections within
such period, or unless the grounds for such objection arose after such period.

4.1 Finding: SCAQMD provides public notices and other meaningful information of its draft and
final title V permitting actions on its website. However, aside from those permits up for public
review, SCAQMD does not otherwise provide the public with online access to the current final
version of its title V permits.

Discussion: A permitting authority’s website is a powerful tool to make title V information
available to the general public. Information that would be useful for the public review process
can result in a more informed public and, consequently, more meaningful comments during
title V permit public comment periods.
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The District website!® provides a number of useful links to provide information to the public
and regulated community regarding the SCAQMD permitting program. From the District
permitting website above, the public can find out information regarding the permitting process,
whether or not a permit is needed for an operation, how to obtain a permit, application forms,
permit application status, District permitting guidelines and policies and information about
related programs that inform the District’s permitting program.

Using the website link “Application Tracking on the WEB”, the public is directed to a searchable
database, known as Facility Information Detail (or “FIND” database),® that provides
information on the status of permitted facilities’ application, key information such as the facility
name and address, facility identification number, facility application number, notice of
violation/notice to comply number, or hearing board case number. In addition, the FIND
program provides a powerful mapping tool to locate and identify permitted facilities by
geographic location. Once a particular permitted facility’s information is retrieved, the public
has access to facility details such as whether or not permitting fees are due, equipment lists,
compliance status, emissions associated with the facility, any hearing board proceedings, and
whether there is a transportation plan associated with the facility.

Using the website link,%° the public can search for title V permits that are available for public
comment by date range, company identification number, company name, city, zip code, county,
and whether or not the facility is a RECLAIM and/or a title V facility. Once a facility is selected,
the type of permitting action, the proposed permit publication date, the deadline for requesting
a public hearing, and the deadline for submitting public comments are provided. By selecting
the view documents link after searching for a facility or an area, a detailed public notice,
Statement of Basis, permit summary, and the permit itself may be viewed.

However, the District’s website does not provide regular online access to the final issued permit
for all title V sources. While the District website does provide substantial permit-related
information for all title V sources, the actual permit documents are not available. Our
examination of the District website indicates that title V permit documents are only available
for those permits out for public comment. An informal survey of the websites for air agencies
across the country indicate that a significant number provide access to the current final permit
of all of its title V sources.?!

18 http://www.agmd.gov/home/permits.

19 http://www.agmd.gov/home/tools/public/find.

20 http://www3.agmd.gov/webappl/publicnotices2/.

21 Examples of agencies providing access to final title V permits includes: Bay Area Air Quality Management District, Santa
Barbara County Air Pollution Control District, Arizona Department of Environmental Quality, Clark County Department of Air
Quality, Washington State Department of Ecology, Oregon Department of Environmental Quality, Idaho Department of
Environmental Quality, Alaska Division of Air Quality, New York State Department of Environmental Conservation, Wyoming
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4.2

4.3

Recommendation: We recommend that the District continue to provide information through
the various approaches currently used. We also recommend that the District provide the public
with continuous access (i.e., not just during public comment periods) to the final issued permit
of all title V sources via its website.

Finding: The District receives public comments regarding high profile facilities.

Discussion: During our interviews and file reviews, we found that, with the exception of certain
high profile facility permits, the District receives few public comments. We typically found that
facilities provided comments on their permits. The fact that the public comments on high
profile facilities (or facilities of concern) indicates that the District has engaged in a mix of public
outreach strategies that highlights those facilities with which the public is most concerned.

SCAQMD uses both newspapers and internet tools (SCAQMD’s website and email lists)
effectively in making title V information available to the general public. SCAQMD’s efforts result
in a more informed public and, consequently, more meaningful comments during the public
comment periods of title V permits.

Recommendation: SCAQMD should maintain its public involvement processes with respect to
title V permitting.

Finding: SCAQMD'’s draft and final permit packages inform the public of the right to petition the
EPA Administrator to object to a title V permit.

Discussion: 40 C.F.R. 70.8(d) and District Rule 3003(l) provide that any person may petition the
EPA Administrator, within 60 days of the expiration of EPA’s 45-day review period, to object to
a title V permit. The petition must be based only on objections that were raised with
reasonable specificity during the public comment period.??

The District’s draft and final permit packages inform the public of the right to petition the EPA
Administrator to object to a title V permit. However, the District’s responses to public
comments are not always available to EPA during our review period, as described in Finding 4.5
below. Because the public’s 60-day window to submit petitions requesting EPA to object to a
permit follows EPA’s 45 day review of the permit, the public may not have the District’s
responses to comments when they are deciding whether to submit a petition to EPA.

Department of Environmental Quality, Colorado Department of Public Health & Environment, Michigan Department of
Environmental Quality, Utah Department of Environmental Quality, New Mexico Air Quality Bureau, Kentucky Department
for Environmental Protection, Georgia Air Protection Branch, Ohio Environmental Protection Agency, Mississippi
Department of Environmental Quality, and Florida Department of Environmental Protection.

22 An exception applies when the petitioner demonstrates that it was impracticable to raise those objections during the
public comment period or that the grounds for objection arose after that period.
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4.4

4.5

Recommendation: SCAQMD should continue to inform the public of the right to petition the
EPA Administrator to object to a title V permit.

Finding: Southern California contains a significant number of linguistically isolated communities
for which SCAQMD consistently provides translation services.

Discussion: SCAQMD’s jurisdiction includes sources located in San Bernardino, Riverside,
Orange, and Los Angeles Counties. EPA prepared a map of linguistically isolated communities
within SCAQMD’s jurisdiction in which title V permits have been or may be issued (see
Appendix D). Unlike prior EPA title V program evaluations, Region 9 notes that, in general,
SCAQMD’s jurisdiction is densely populated with indications that linguistically isolated
populations may be present. SCAQMD provides translation services in those communities
during the title V permitting process including intensive community engagement based on
SCAQMD staff knowledge and experience.

Recommendation: SCAQMD should continue to actively engage communities based on their
current processes.

Finding: When public comments are received, certain practices by SCAQMD do not always
ensure that EPA and the public have sufficient time and information to determine whether an
objection to a title V permit is warranted.

Discussion: Per section 505(b) of the CAA and 40 CFR 70.10(g), state and local permitting
agencies are required to provide proposed title V permits to EPA for a 45-day period during
which EPA may object to permit issuance.?® EPA policy allows the 45-day EPA review period to
either occur following the 30-day public comment period (i.e. sequentially), or at the same time
as the public comment period (i.e., concurrently). When occurring sequentially, permitting
agencies will first put the draft permit?4 out for public comment, and provide the proposed
permit, and supporting documents, to EPA at some point after the close of the public comment
period.?> When occurring concurrently, a state or local agency will provide EPA with the draft
permit, and supporting documents, when the public comment period begins, so that both
periods start at the same time.

23 District Rule 3003(j)

24 Per 40 CFR 70.2, “draft permit” is the version of a permit for which the permitting authority offers public participation or
affected State review.

25 Per 40 CFR 70.2, “proposed permit” is the version of a permit that the permitting authority proposes to issue and
forwards to EPA for review. In many cases these versions will be identical; however, in instances where the permitting
agency makes edits or revisions as a result of public comments, there may be material differences between the draft and
proposed permit.
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SCAQMD’s practice is for EPA’s 45-day review period to run concurrently with the public’s 30
day comment period, which allows EPA 15 days to review any public comments. Per District
Rule 3003(k)(1), EPA may submit a written request to SCAQMD for a total of 90 days (i.e., an
additional 45 days immediately following the initial 45-day period) to review the proposed
permit.?® In concept, these timeframes would provide sufficient time for the District to respond
to comment and for EPA to review the District’s responses. In practice, however, it is
challenging for the District to respond to comments and provide the responses to EPA with
sufficient time for review, particularly for permitting actions with significant public interest.

In addition, as described previously in Finding 4.3, the public has a 60 day period to petition the
EPA Administrator to object to issuance of a title V permit. This 60 day period begins once the
45 day EPA review ends. In instances in which the District requires a significant amount of time
to address public comments and/or make edits to the permit, both the EPA review period and
the public’s period to petition will often have expired before these documents are available. In
these instances, neither the EPA nor the public have sufficient time or information to determine
whether an objection to the permit is warranted. As such, the District’s practice creates tension
with the EPA’s authority to object to issuance of title V permits under section 505(b)(1) of the
CAA and with the public’s right to petition the Administrator to object to issuance of the permit
under section 505(b)(2) of the CAA.

Some permitting authorities run the EPA 45-day period concurrently with the 30-day public
comment period as the default practice, but with the understanding that if public comments
are received, EPA review will instead be sequential. In such instances, the permitting authority
makes any revisions to the permit or permit record as necessary, and resubmits the proposed
permit with other required supporting information to re-start the EPA review period.

Recommendation: We recommend that SCAQMD revise its practices such that for permit
actions in which public comments are received, SCAQMD prepare a response to comments,
make any necessary revisions to the permit or permit record, and resubmit the proposed
permit and other required supporting information to restart the EPA review period. To facilitate
timely issuance of permits, EPA Region 9 and SCAQMD should coordinate these review periods
so that Region 9 can expedite its review when feasible.

%d.
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5. Permit Issuance / Revision / Renewal

This section focuses on the permitting authority’s progress in issuing initial title V permits and the
District’s ability to issue timely permit renewals and revisions consistent with the regulatory
requirements for permit processing and issuance. Part 70 sets deadlines for permitting authorities to
issue all initial title V permits. EPA, as an oversight agency, is charged with ensuring that these
deadlines are met as well as ensuring that permits are issued consistent with title V requirements. Part
70 describes the required title V program procedures for permit issuance, revision, and renewal of title
V permits. Specifically, 40 C.F.R. 70.7 requires that a permitting authority take final action on each
permit application within 18 months after receipt of a complete permit application, except that action
must be taken on an application for a minor modification within 90 days after receipt of a complete
permit application.?’

5.1 Finding: Although the SCAQMD previously had a significant title V permit backlog, the District
now issues most initial and renewal permits in a timely manner.

Discussion: At the start of SCAQMD’s title V program, SCAQMD estimated it had over 800 title V
sources. To resolve this issue, the District formed a Permit Streamlining Taskforce in 1998,%8
whose goal was to develop recommendations to expedite the District’s permitting process,
improve customer service for the businesses regulated by the District’s permitting division, and
make the District’s permitting process more effective. 2

By November 2003, as a result of implementing the Permit Streamlining Taskforce
recommendations, a large amount of the required title V permits were issued. The District still
occasionally exceeds the 18-month deadline for processing title V initial and renewal
applications, however, compared to the number of active title V sources in their universe, the
percentage of permits that exceeds the 18-month deadline for processing applications is
relatively small.3° A summary of title V permit workload from 2012 to present is included in the

table below.
Table 1. Summary of title V permit backlog (2012-16)
Dec-2012 | Dec-2013 Dec-2014 | Dec-2015 | May-2016
Total title V applications 66 105 78 80 68
(initial and renewal)
Title V Applications > 18 2 11 22 10 7
months

27 See 40 C.F.R. 70.7(a)(2) and 70.7(e)(2)(iv).

28 See SCAQMD Power Point Presentation; Mohsen Nazemi, Assistant Deputy Executive Officer; dated February 27, 2007.
2 This discussion should not be confused with the earlier discussion of permit streamlining in Finding 2.5.

30 At present, it is estimated that SCAQMD has approximately 385 title V sources.
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5.2

Recommendation: The District should continue processing title V permits in a timely manner.

Findings: District Rule 3008 allows sources to voluntarily limit their potential to emit in order to
avoid the requirement to obtain a title V permit. The District has since discontinued the use of
Rule 3008 and now uses a list of guidelines to determine if a title V major source can be
reclassified as a synthetic minor source.

Discussion: A source that would otherwise have the potential to emit (PTE) a given pollutant
that exceeds major source threshold for that pollutant can accept a voluntary limit (a “synthetic
minor” limit) to maintain its PTE below the applicable threshold and avoid the requirement to
obtain a major NSR or title V permit. The most common way for sources to establish such a limit
is to obtain a synthetic minor permit from the local permitting authority.

Synthetic minor limits must be both legally enforceable and enforceable as a practical matter.3!
According to the EPA guidance, in order for emission limits in a permit to be practically
enforceable, the permit provisions must specify: 1) a technically-accurate limitation and the
portions of the source subject to the limitations; 2) the time period for the limitation; and 3) the
method to determine compliance, including appropriate monitoring, record keeping, and
reporting. 32

District Rule 3008 allowed major sources to voluntarily limit their PTE to below major source
thresholds in order to avoid the requirement to obtain a title V permit. Title V sources were
required to demonstrate that their PTE had been permanently reduced either through a facility
modification or by accepting an enforceable permit condition to limit the PTE to levels less than
the title V major source emission thresholds that are listed in District Rule 3001(b). In addition,
a source’s actual emission rate was required to be 50% or less of a major source threshold to
qualify as a synthetic minor source (the District refers to these types of sources as title V
conditionally exempt). The District has discontinued the use of Rule 3008 and developed a list
of guidelines to accomplish this task. Although the District was not able to provide a written
copy of the guidelines or specific development and implementation dates, it did describe the
guidelines as follows:33

1) the source’s actual emission rate is 80% or less than the major source threshold;
2) the source must demonstrate that their actual emission rate is 80% or less of the
major source threshold for five years prior to submitting an application;

31 Guidance on Limiting Potential to Emit in New Source Review Permitting, Memorandum from Terrell E. Hunt and John S.
Seitz, June 13, 1989.

32 Options for Limiting the Potential to Emit of a Stationary Source under Section 112 and Title V of the Clean Air Act,
Memorandum from John S. Seitz and Robert I. Van Heuvelen, January 25, 1995.

33 scAQMD Title V Program Evaluation Synthetic Minor Permitting Program, Electronic Mail from Lornette Harvey to Amir
Dejbakhsh, June 22, 2016.
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3) the source’s processes cannot be subject to any National Emission Standards for
Hazardous Air Pollutants (NESHAP) or New Source Performance Standards (NSPS)
regulations;

4) the source must submit a compliance plan that must be approved by the District; and
5) the source must submit administrative equipment permit applications for each piece
of equipment that contributed to its PTE when classified as a major source.

At our request, SCAQMD provided us with 14 examples of permitted synthetic minor sources
(example permits) for facilities that applied for emission limits to avoid being classified as a title
V major source.3* Our review indicates that the example permits meet EPA guidelines of being
legally enforceable and enforceable as a practical matter. For example, each of the example
permits contained requirements for the source to monitor their hours of operation, their
material usage amount, and both their hazardous air pollutants (HAP) and criteria pollutants
emission rate. The sources were required to track, record, and maintain records of these
monitoring requirements on at least a monthly basis to demonstrate that they have not
exceeded the major source threshold. Some of the sources were required to monitor these
parameters on an hourly or daily basis to demonstrate compliance, depending on the individual
source’s types of operation. All the permits contained information on what part of the source’s
operation were required to comply with the specific emission limits.

Not all these permits are consistent with the District’s new guidelines, however. For example,
three of the permitted sources we reviewed (two coating operations, and a power plant) did
not meet the District guideline of having an actual or PTE emission rate below the major source
threshold at the time they submitted an application. Only four (less than 30%) of the permitted
source’s PTE met the guideline of having an emission rate that is 80% or less of a major source
threshold for five years prior to submitting an application. In addition, four of the permitted
sources were subject to either the NESHAP or NSPS regulations when they submitted their
permit applications. We do not consider any of these items to affect the practical or legal
enforceability of these permits. However, these types of findings suggest that the District may
not be applying its own guidelines consistently throughout its jurisdiction.

In addition, we note that eight of the sources were issued several individual equipment permits
that contain emission limits and requirements for tracking and recording emission data to
demonstrate compliance. Since determining compliance status as a synthetic minor source is
based on a facility-wide emission rate, we note that it may be less challenging for District and
federal inspectors, and for the sources themselves, to determine compliance if these
requirements were issued in a single permit instead of multiple individual equipment permits.

34 Of the 14 example permits, four sources were coating operations, two were pre-fab home manufacturers, two were
printing operations, and one each of this source category was included: a bulk chemical distribution marine terminal, a
Wastewater Treatment Plant (WWTP), a small power plant, a bakery, a high-rise apartment building, and a boat trailer
manufacturer.
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Recommendation: The District should ensure that its new guidelines regarding limiting PTE are
clearly and consistently applied throughout its jurisdiction. We recommend consolidating these
new guidelines into a written policy. In addition, the District should consider issuing a single
document that list requirements for a source to demonstrate compliance with facility-wide
emission limits, instead of individual equipment based emission limits. Such an approach may

be easier to enforce for compliance staff and easier to understand for a permitted synthetic
minor source.

27



6.

Compliance

This section addresses SCAQMD practices and procedures for issuing title V permits that ensure
permittee compliance with all applicable requirements. Title V permits must contain sufficient
requirements to allow the permitting authority, EPA, and the general public to adequately determine
whether the permittee complies with all applicable requirements.

Compliance is a central priority for the title V permit program. Compliance assures a level playing field
and prevents a permittee from gaining an unfair economic advantage over its competitors who comply
with the law. Adequate conditions in a title V permit that assure compliance with all applicable
requirements also result in greater confidence in the permitting authority’s title V program within both
the general public and the regulated community.

6.1

6.2

Finding: SCAQMD performs full compliance evaluations of all title V sources on an annual basis.

Discussion: EPA’s 2014 Clean Air Act Stationary Source Compliance Monitoring Strategy
recommends that permitting authorities perform Full Compliance Evaluations (FCEs) for most
title V sources at least every other year.3> For the vast majority of title V sources, the EPA
expects that the permitting authority will perform an on-site inspection to determine the
facility’s compliance status as part of the FCEs. During interviews, District inspectors reported
that it is District practice to perform full compliance evaluations (which includes an on-site
inspection) of all title V sources on an annual basis. Given the low major source thresholds for
nonattainment pollutants in the SCAQMD jurisdiction, this means that the District currently
inspects approximately 385 title V sources each year. The District utilizes multiple internal
databases to track application and permit issuance dates, compliance report deadlines, and
inspection due dates. These systems allow all District employees access to previous inspections
reports and notify the inspectors of which sources are due for inspection based on the date of
the previous inspection report.

Recommendation: The EPA commends SCAQMD for performing full compliance evaluations of
all title V sources annually.

Finding: SCAQMD conducts unannounced inspections of title V sources as a matter of policy.

Discussion: During interviews, air quality inspectors reported that it is District policy to conduct
unannounced inspections of title V sources. Inspectors confirmed that they do generally

conduct unannounced inspections, although the District may announce inspections in advance
when necessary to gain access to unmanned sites or when there are particular safety concerns.

35 This document is available at: https://www.epa.gov/sites/production/files/2013-09/documents/cmspolicy.pdf.
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6.3

The EPA concurs with this policy. Unannounced inspections allow inspectors to observe
facilities and examine ongoing recordkeeping at times when operators are not expecting
regulators to be present. This provides a more realistic view of the facility’s compliance status
than observations made during announced inspections.

Recommendation: SCAQMD should continue its practice of conducting unannounced
inspections.

Finding: SCAQMD Engineering staff routinely interact with Compliance Staff

Discussion: As mentioned previously in Finding 2.1, SCAQMD Compliance staff are not involved
in review of draft title V permits as a matter of standard procedure. However, during
interviews, SCAQMD Engineering staff indicated that they routinely consult with Compliance
staff during the permit development process to discuss outstanding or ongoing compliance
issues, to review recent inspection details, or to discuss enforcement applicability. Similarly,
Compliance staff indicated regular interactions with permitting staff occur and did not indicate
any issues with reaching out to Engineering staff. In addition, Engineering staff indicated that
they receive access to facility inspection reports via the District’s internal database system.

Recommendation: EPA commends SCAQMD and recommends that it continue to encourage
information sharing between Engineering and Compliance staff
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7. Resources and Internal Management

The purpose of this section is to evaluate how the permitting authority is administering its title V
program. With respect to title V administration, EPA’s program evaluation: (1) focused on the
permitting authority’s progress toward issuing all initial title V permits and the permitting authority’s
goals for issuing timely title V permit revisions and renewals; (2) identified organizational issues and
problems; (3) examined the permitting authority’s fee structure, how fees are tracked, and how fee
revenue is used; and (4) looked at the permitting authority’s capability of having sufficient staff and
resources to implement its title V program.

An important part of each permitting authority’s title V program is to ensure that the permit program
has the resources necessary to develop and administer the program effectively. In particular, a key
requirement of the permit program is that the permitting authority establish an adequate fee program.
Part 70 requires that permit programs ensure that title V fees are adequate to cover title V permit
program costs and are used solely to cover the permit program costs. Regulations concerning the fee
program and the appropriate criteria for determining the adequacy of such programs are set forth in
40 C.F.R. 70.9.

7.1 Finding: SCAQMD engineers and compliance staff report that they receive effective legal
support from the District Counsel’s office.

Discussion: The District Counsel’s office represents and advises SCAQMD on air quality
permitting and enforcement matters and participates in any meeting at which SCAQMD meets
with a permittee or others who have legal counsel. During our site visit, interviewee reported
that they receive effective legal support from the District Counsel’s office.

Recommendation: SCAQMD should continue to ensure that it receives effective legal support
from the District Counsel’s office.

7.2 Finding: SCAQMD tracks title V program expenses and revenue. However, additional funds have
been needed for the past three years to ensure that program expenses are adequately covered.

Discussion: CAA Section 503(b)(3)(i) and 40 C.F.R. part 70 require permit fees be sufficient to
cover program costs and are used solely to cover the permit program costs. In addition, EPA has
provided guidance on title V fees that provides general principles regarding the funding of title
V permitting program.3® During our evaluation, SCAQMD provided a clear accounting of its title
V program costs showing that, from July 1, 2007 through June 30, 2012, SCAQMD on average

36 See August 4, 1993 guidance entitled, “Reissuance of Guidance on Agency Review of State Fee Schedules for Operating
Permits Programs Under Title V” found in Appendix E of this report.
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7.3

collected sufficient fee revenue to implement the title V permitting program.3” However,
SCAQMD’s information also showed that from July 1, 2012 through June 30, 2015, the title V
permitting program’s fee revenue was less than the expenses necessary to implement the
program. During this timeframe, the gap between title V fee revenue and title V program
expenses widened so that for the fiscal year ending June 30, 2015, the program deficit was
about $4 million, approximately, 66% of the permitting program costs. SCAQMD attributed the
gap between title V revenue and expenses to increases in indirect costs such as retirement,
healthcare, and the District’s facilities.

According to SCAQMD, the differences between fee revenue and program expenses from

July 1, 2012 through June 30, 2015 have been covered by the use of penalties from
noncompliance at title V facilities.3® EPA determined that between July 1, 2012 and June 30,
2015, roughly $9.7 million of title V penalties were used to fund the title V program’s expenses.
Reliance on variable, non-recurring funding sources such as title V penalties raises concerns of
possible problematic shortfalls.

In response to EPA’s Office of Inspector General report, “Enhanced EPA Oversight Needed to
Address Risks From Declining Clean Air Act Title V Revenues” (“October 2014 IG Report”), EPA
has committed to update its title V fee guidance during federal fiscal year 2017.%°

Recommendation: First, EPA commends SCAQMD for its existing accounting practices that
provide sufficient information regarding expenses and revenue associated with title V permits.
Second, EPA strongly encourages SCAQMD to take measures, such as raising permit fees and
reducing expenses, to minimize continued use of reserves including title V penalties to cover
program funding deficits. EPA also strongly recommends that the SCAQMD evaluate its use of
title V penalties as a funding source consistent with any guidelines provided by EPA in its
upcoming revised title V fee guidance.

Finding: Engineering and compliance teams have unfilled vacancies at the staff and
management levels.

37 See Appendix E for SCAQMD’s narrative and table accounting of revenue and expenses for the timeframe 2007 to 2015.
SCAQMD tracks title V revenue separately from other revenue collected by the District. EPA has not conducted an analysis
to determine whether or not the title V revenue collected is above the presumptive minimum as defined in 40 C.F.R. Part

70.

38 See April 13, 2016 email from Donna Peterson, SCAQMD to Ken Israels, EPA Region 9 and the August 30, 2016
spreadsheet found in Appendix E for additional details.

39 See EPA’s Office of Inspector General report, “Enhanced EPA Oversight Needed to Address Risks From Declining Clean Air
Act Title V Revenues”, Report No. 15-P-0006, dated October 20, 2014, which can be found on the internet at
http://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf.
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7.4

Discussion: Many interviewees identified vacant positions that made the permit writing and
review process inefficient. Permit writers cited the inability to identify which mid-level reviewer
should review specific permits prior to upper level review, approval and issuance as a recurring
issue with processing permits. Although EPA has not identified a permit issuance backlog (see
Finding 5.1), EPA is concerned that, given that title V programmatic costs are being covered in
an unsustainable fashion (see Finding 7.2), the unfilled vacancies identified above may be an
indicator of a future problem that may arise if these vacant positions are not filled.

Recommendation: SCAQMD, as it considers addressing Finding 7.2 of this report, should
consider filling some of the staff and management level vacancies in order to prevent a future
title V permitting backlog.

Finding: The District has a training program for its permitting staff.

Discussion: During our field visit, SCAQMD provided us with a document entitled, “New
Engineer Orientation & Training”, which provides an outline for a course that covers how
SCAQMD'’s permitting process and related processes (the hearing board, inspections, and the
use of the District’s computer systems, for example) work and indicates that practical training
sessions that promote familiarity with the District’s permitting program for new hires. The
District’s questionnaire response states that:

“Permitting staff attend CARB training courses on CAM and CEMS, which are exclusively held at
SCAQMD. Some of the courses that SCAQMD Engineers, as well as Inspector have taken are
listed below... CEMS and source test reports are reviewed by Source Testing engineers with
extensive training and experience in source test methods and QA/QC procedures.”

Experienced engineers are periodically offered training as well. This includes training classes
offered by CARB, CAPCOA and USEPA. For example, recently, training was conducted on how to
use the new modeling program AERSCREEN Policy guidance. Typically, memos or e-mails are
developed when necessary to document rule interpretations/clarifications and distributed to all
engineers. These are also posted on the District’s intranet, as well as training opportunities
offered. The District’s training programs covers:

e developing periodic and/or sufficiency monitoring in permits,

e ensuring that permit terms and conditions are enforceable as a practical matter,
e writing a Statement of Basis,

e general permitting practices.

During the course of our interviews, District staff and management suggested that a refresher

training and feedback by EPA staff based on their experiences in reviewing title V permits would
be useful to ensure consistency and ensure all requirements are addressed.
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7.5

In our evaluations of other title V permitting authorities, we have found that it is useful to
develop specific curricula that define the training necessary to prepare an effective title V
permit (see Appendix H of our Bay Area Air Quality Management District Program Evaluation
Report for an example curriculum).

Recommendation: While the fundamental components of effective permitting are provided to
District permit writers, the District should review its training program of permitting staff,
identify needs, and coordinate with EPA and others to ensure that a comprehensive title V
training program is implemented. We recommend that SCAQMD consider preparing a formal
curriculum for training its engineers. EPA will provide regular feedback on permitting issues
during the quarterly meetings described in Finding 7.8.

Finding: Most engineering staff are aware of environmental justice (EJ), but are not familiar
with how the District's EJ principles affect their work.

Discussion: SCAQMD’s EJ program is one of the earliest and most comprehensive programs in
Region 9. SCAQMD’s program encompasses various aspects of its air quality control and public
health protection program, including, but not limited to, permitting. As an example, permitting
engineers apply the SCAQMD’s rigorous rules and regulations when assessing a permit
application. For example, a permitted facility must be in compliance with the District’s toxic
rules (1401 et seq.) that set limits for maximum incremental cancer risk and, if located near a
school, Rule 1401.1 provides additional health protection to children. Other source specific
rules, such as Rule 1470 (Requirements for Stationary Diesel-Fueled Internal Combustion and
Other Compression Ignition Engines), Rule 1148.1 (Oil and Gas Production Wells), and Rule
1148.2 (Notification and Reporting Requirements for Qil and Gas Wells and Chemical Suppliers),
place specific restrictions and notification requirements on facilities nearby sensitive receptors.

Additionally, the SCAQMD engages in further EJ outreach and defines environmental justice as
“equitable environmental policymaking and enforcement to protect the health of all residents,
regardless of age, culture, ethnicity, gender, race, socioeconomic status, or geographic location,
from the health effects of air pollution.” The purpose of SCAQMD's EJ program is to ensure that
everyone has the right to equal protection from air pollution and fair access to the decision-
making process that works to improve the quality of air within their communities. To support
its EJ efforts, the SCAQMD formed the Environmental Justice Advisory Group, which serves as
an advisory group to the SCAQMD Governing Board, with a focus on air quality and
environmental justice issues in the area served by SCAQMD.

SCAQMD has a Senior Public Information Specialist to specifically coordinate environmental
justice efforts for the agency.

Engineering and Compliance Division management and selected permitting staff have also
participated in the demonstration of EPA’s EJScreen tool and CalEPA EnviroScreen. These tools
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7.6

7.7

are used on a case-by case basis to determine EJ impact areas where the TV facilities are
located prior to issuance of the public notice.

During our interviews of District staff, some of the permitting staff were unfamiliar with how
the District’s EJ program impacts permitting. This is not an indication that the EJ program’s
overarching principles has not had an effect on permitting, just that some among District staff
were unable to identify the EJ program’s effects on the permitting program.

Recommendation: SCAQMD should continue to implement its EJ program and increase internal
awareness among its Engineering and Compliance staff.

Finding: District staff would like training on federal requirements (NSPS, NESHAPs) as they are
updated or promulgated.

Discussion: During our site visit, District staff suggested that training on new federal
regulations, especially when new Maximum Achievable Control Technology (MACT) or New
Source Performance Standards (NSPS) standards are promulgated, would improve staff’s
familiarity with new regulatory requirements and help permit writers identify how best to
incorporate these new requirements into title V permits. As new regulations are promulgated
by EPA, new emission limits and control options become applicable to title V sources by specific
compliance dates. These new regulations present implementation challenges for SCAQMD’s
title V program.

Recommendation: EPA will work with SCAQMD to ensure that as new federal standards are
promulgated, the District is made aware of training opportunities.

Finding: The District would like more routine interaction with EPA on title V permitting issues.

Discussion: During our site visit, several interviewees suggested improving the communication
between the District and EPA staff. Prior communication between the two agencies was
conducted on an as-needed basis, mainly when a specific permitting issue for a title V source
required both agencies involvement. However, in response to the District’s request, the two
agencies agreed to meet on a regular, quarterly basis. On June 2, 2016, the first quarterly
meeting was held with both agencies contributing to a meeting agenda. The quarterly meeting
gave the opportunity for both agencies to discuss upcoming air permitting issues; updates on
federal and district rules and regulations; air permitting compliance and monitoring issues; and
solutions for any current or pending air permitting issues and concerns.

Future quarterly meetings will continue to foster communication and working relationship

between EPA and District staff. In addition, regular meetings should facilitate a proactive
response to issues and concerns that are important to both agencies. The quarterly meetings
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will also give both agencies an opportunity to express new ideas and concepts on the best
methods to use to address air permitting issues.

Recommendation: EPA and the District should continue to have quarterly meetings to improve
communications and coordination. The meetings will also help both agencies in developing

proactive responses and solutions to title V air permitting problems, and providing updates on
both federal and district rules and regulations.
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8.

Title V Benefits

The purpose of this section is to evaluate how the permitting authority’s existing air permitting and
compliance programs have benefited from the administration of the permitting authority’s title V
program. The title V permit program is intended to generally clarify which requirements apply to a
source and enhance compliance with any CAA requirements, such as NSPS or SIP requirements. The
program evaluation for this section is focused on reviewing how the permitting authority’s air
permitting program changed as a result of title V, resulted in transparency of the permitting process,
improved records management and compliance, and encouraged sources to pursue pollution
prevention efforts.

8.1

8.2

Finding: The reporting requirements associated with having a title V permit have resulted in
increased awareness and attention to compliance obligations on the part of regulated sources.

Discussion: Sources with title V permits are subject to reporting requirements that are not
typically required by local permits, such as the requirement to submit annual compliance
certifications and semiannual monitoring reports, as well as being subject to a full compliance
evaluation annually. The District has observed increased awareness of compliance obligations
at its title V sources. During interviews, many staff stated that as a result of title V, sources have
become more conscious of reporting requirements and deliver required title V reports
(deviation reports, semi-annual monitoring reports, and annual compliance certifications)
promptly. In addition, staff and managers indicated that title V facilities are more attentive to
compliance issues, and are more likely to have dedicated staff to handle environmental work.
Title V sources are more forthcoming through self-reporting of breakdowns and deviations, and
look for ways to prevent them from recurring.

Recommendation: EPA has no recommendation for this finding.

Finding: Some sources have accepted enforceable limits to reduce their potential emissions and
thus avoid title V applicability.

Discussion: Some major sources avoid title V permitting by voluntarily accepting PTE limits that
are less than the major source thresholds, resulting in reductions in potential emissions and, in
some cases, in actual emissions. Compliance with SCAQMD’s Rule 3008 resulted in actual
emissions no greater than 50 percent of the title V major source threshold for any pollutant. As
discussed in Finding 5.2, the District has discontinued the use of Rule 3008, and presently uses
guidelines to establish a source’s PTE below title V major source thresholds. Such facilities
(referred to as title V conditionally exempt) are issued individual equipment permits that
impose monitoring, recordkeeping, and reporting requirements on sources to assure
compliance with PTE limits below title V major source thresholds.
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8.3

Recommendation: The EPA recommends that the District continue its practice of creating
synthetic minor sources with practically and legally enforceable permit terms and conditions.

Finding: The title V permit format consolidates SCAQMD's emission unit-specific local permits
into a single document.

Discussion: During the interviews, many SCAQMD staff communicated that having all
information in a standardized single permit allows for easier review of facility operations. Since
title V permits must include all applicable requirements, District permitting staff now review
federal regulations (e.g., NSPS, NESHAP) more frequently to determine which requirements
apply to facilities. The permit application review process requires that permitting staff evaluate
whether applicable requirements, including federal regulations, apply to emission units. This
process involves ‘tagging’ of emission units to a rule (i.e., identifying all the rules applicable to
each emission unit), which staff and managers indicated has increased awareness of rules by
industry, and facilitates compliance.

Recommendation: EPA has no recommendation for this finding.
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Appendix A. Air Pollution Control Agencies in California
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A. Title V Permit Preparation and Content

YMNQ

YMNQ

YMNQ

1.

2.

For those title V sources with an application on file, do you require the sources
to update their applications in a timely fashion if a significant amount of time
has passed between application submittal and the time you draft the permit?

SCAQMD has an integrated Title V Permit Program, where the Permits to
Construct, as well as Permits to Operate are part of the Title V Permit for each
facility. Since SCAQMD has already issued all of the initial Title V Permits for
sources that were originally subject to Title V, there are only three other types of
Title V applications that SCAQMD processes. Those include Title V Permit to
Construct applications for brand new facilities, Title V Revisions Permit to
Construct applications for modifications to existing Title V facilities and Title V
Permit Renewal applications. For the first two type of Title V Permit to Construct
applications, the SCAQMD staff and applicant are in constant communication as
part of the processing of the Permit to Construct for a New or Revised Title V
Permit, so updated information is obtained from the applicant prior to issuance of the
Permit to Construct for a new or modified facility. For the Title V Permit Renewal
applications, since SCAQMD has an integrated Title V Permit Program, the Title V
Permit in certain cases will be revised to include new Permits to Construct in the
Title V Permit, while the Renewal application is being processed. Therefore, when
the Title V Permit is proposed for renewal, SCAQMD already includes all updates to
the Title V Permit that may not have been included in the original Title V Renewal
application. Also typically, the SCAQMD will send a Draft permit to the facility for
review of factual information, such as equipment description, etc. If updates are
necessary and the SCAQMD agrees, they are included in the final Draft permit prior
to the release of the proposed permit to EPA and public for review and comments.

a. Do you require a new compliance certification?

Each Title V source is required to submit a compliance certification form
(http://www.agmd.gov/docs/default-source/agmd-forms/Permit/500-acc-
form.pdf?sfvrsn=4) annually, even if the applicant has an application pending for
a Title V Permit Revision or Renewal. Therefore, there is no gap in the
submittal of compliance certifications while there is a pending Title V Permit
application being processed by SCAQMD, even if there has been a significant
amount of time between when the Title V application submittal and release of
draft permit .

Do you verify that the source is in compliance before a permit is issued and, if
so, how?

Title V facilities are the SCAQMD’s major focus and are inspected at least annually,
and in many cases multiple times a year. Compliance records are checked in the
field and in our centralized database for any non-compliance status and to see if
there have been any notices of violation issued. Engineering staff works closely



with Compliance staff and General Counsel’s staff to determine whether or not any
non-compliance has been remedied and facility is back into compliance before a new
permit is proposed. Any deficiencies must be corrected before the permit is issued.
The Statement of Basis also lists the Compliance History.

a. In cases where a facility is either known to be out of compliance, or may
be out of compliance (based on pending NOVs, a history of multiple
NOVs, or other evidence suggesting a possible compliance issue), how do
you evaluate and document whether the permit should contain a
compliance schedule? Please explain, and refer to appropriate examples
of statements of basis written in 2005 or later in which the Department
has addressed the compliance schedule question.

It is the SCAQMD’s policy to ensure that the facility is in compliance or on
the road to compliance under an SCAQMD Hearing Board Abatement Order
or a Variance or operating under an Alternate Operating Condition pursuant
to SCAQMD’s Rule 518.2 before issuing the TV permit. A Title V facility
must submit Form 500-C2 (http://www.aqmd.gov/docs/default-source/agmd-
forms/Permit/500-c2-form.pdf?sfvrsn=2) to SCAQMD to provide a detailed
description of non-compliant activities and how compliance was achieved following
violations of permit conditions and/or rule requirements. A facility that continues to
operate in violation of such requirements may obtain an Alternative Operating
Condition in accordance with Rule 518.2. Form 500-C2 must also be completed
and submitted to describe how compliance has been achieved with the conditions of
any variance or order for abatement granted to a Title V facility by the SCAQMD
Hearing Board.

3. What have you done over the years to improve your permit writing and
processing time?

The SCAQMD, formed in 1977, is one of the oldest air pollution agencies and has
been writing and processing permits for decades. Since South Coast Air Basin is
designated as an Extreme Ozone Non-Attainment area, the threshold for major
sources is a potential to emit 10 tons per year of VOCs or NOx. Therefore, in
SCAQMD we have several hundred Title V facilities (more than most states), we
have designed a centralized permit processing system called FPS (Facility Permit
System) and Engineering staff has been trained to use the FPS. SCAQMD has an
integrated permitting process for combining NSR and Title V requirements. FPS
contains general permit conditions, equipment descriptions, basic and control
equipment relationships, rule citations, alternative operating conditions, as well as
basic information about the facility.

Facilities that are not in our Regional Clean Air Incentives Market (RECLAIM)
program which typically have a smaller number of devices with existing Command
and Control permits go through an “alternative format” that leverages the permits in
order to streamline and simplify the facility permit.



YMNQ

4.

Policies and procedures have been placed in an intranet available to all permitting
staff. Additionally, there is a bulletin board so engineers can ask questions and share
tips.

Although the SCAQMD has a prolonged and extensive amount of experience with
issuing effective permits, efforts at improving the process are ongoing. Feedback
from permit holders is incorporated and shared division-wide to enhance efficiency
and efficacy.

In 1998, the SCAQMD Governing Board adopted a Permit Streamlining Initiative
and formed a Permit Streamlining Task Force (PSTF), with Task Force members
including Governing Board members, industry representatives, local government
representatives, environmental groups, consultants and SCAQMD staff. The
objective of the PSTF was to streamline and improve efficiency of SCAQMD’s
permit program. The PSTF members discuss and brainstorm new ways to expedite
permitting and improve customer service. Also, in 1998, a consultant was retained
to confer with the permitting staff and the industry/public to determine the areas
needing improvement. The PSTF developed and presented to the SCAQMD
Governing Board dozens of recommendations in four different categories, which
SCAQMD staff implemented, including measures to (a) reduce steps required to
issue permits; (b) improve communications internally and externally; (c) optimize
permit structure and systems; and (d) enhance management and organizational
effectiveness.

Do you have a process for quality assuring your permits before issuance? Please
explain.

All engineers are trained on the steps involved in processing TV permits and use
templates for Statement of Basis, letters and public notices and we provide various
application, certification, notification and other standard forms to the Title V sources
to ensure consistency. All permits are reviewed by the first level supervisors, Senior
Engineers; the second level supervisors, Air Quality Analysis and Compliance
Supervisor (AQACS) and finally the Permitting Managers and in some special cases
by the Deputy Executive Officer or his/her designee. The Initial TV permit is also
reviewed and approved by the Deputy Executive Officer or his/her designee.

Do you utilize any streamlining strategies in preparing the permit? Please
explain.

The SCAQMD developed a Technical Guidance Document (TGD) for Title V, dated
back to January 1998, to assist in-house and industry representatives, consultants,
etc. in describing and informing those affected by the Title V Program and for
submittal of initial Title V permits. The SCAQMD has updated the TGD and issued
a Draft Technical Guidance Document for the Title V Permit Program, in March
2005, Version 4.0, which is located on our website and can be found at
http://www.agmd.gov/docs/default-source/title-v/tgd/draft-tgd-




complete.pdf?sfvrsn=2 This document incorporates elements for modification of a
Title V Permit, as well as other information about the SCAQMD’s Title V Program.
SCAQMD is currently in the process of further updating this document.

The Permit Streamlining Task Force (PSTF) proposed and the SCAQMD Governing
Board approved recommendations to streamline the processing of Title V permits by
also using an alternative Title V permitting format, a simplified version of a facility
permit, for Non-RECLAIM Title V sources, which was successfully implemented.
In 2001, SCAQMD Rule 3008 was adopted exempting low-emitting facilities by
limiting the facility’s potential to emit. This helped to tailor and reduce the number
of facilities requiring Title V permits.

a. What types of applicable requirements does the Department streamline,
and how common is streamlining in SCAQMD permits?

In the SCAQMD’s TGD document described above, for initial Title V
Permit, in Volume I, Appendix C — Application and Permit Streamlining
explanation of what streamlining techniques and rationale are discussed. In
general the topics cover the following:

Application Streamlining:

e Designation as a Title V Facility;
Emission Data;
Trivial Activities;
Rule 219 — Exempt Equipment;
Certification of Compliance; and
Referencing Applicable Requirements.

Permit Streamlining:

e Reference to specific applicable requirements which are on record
with SCAQMD;

e How SCAQMD will resolve conflicting permit requirements;

e Applicants request to streamline multiple redundant or overlapping
requirements; and

e What criteria are applicable to streamlining of redundant or
conflicting requirements.

b. Do you have any comments on the pros and cons of streamlining
multiple overlapping applicable requirements? Describe.

In addition to the PSTF, the SCAQMD Governing Board has also formed a
Home Rule Advisory Group (HRAG), for which both EPA and ARB are
members of. One of the objectives of the HRAG was to identify overlapping
regulations and to work with all stakeholders to avoid redundancies and
streamline the requirements. However, the implementation of permit
streamlining measures recommended through the PSTF or HRAG is not



intended to provide relief from any federal, state and/or local air quality rules
and regulations, but to avoid any redundancies. SCAQMD actually lists all
applicable federal, state, and local air quality regulation separately to ensure
that no requirements are dropped or missed. In many cases, testing methods,
time between testing intervals, etc. are different from federal, state and local
agencies so each emission limit, testing method, etc. are listed in separate
permit conditions to allow ease of review by the facility to know when each
test regiment is required.

6. What do you believe are the strengths and weaknesses of the format of
SCAQMD permits (i.e. length, readability, facilitates compliance certifications,
etc.)? Why?

Strengths:

1.

Uniformity and commonality in formatting allows easy reading by SCAQMD
Permitting, Compliance staff along with facility representatives or their
environmental consultants.

Equipment description, applicable permit conditions, delineation of local, state,
and federal rules and regulations, facility-wide requirements, facility contact
information, listing of emission limits based on local, state and federal
requirements, etc. provides easy access by the applicant and familiarization of
where items are located.

A similar permit format is used for SCAQMD’s Regional Clean Air Incentives
Market (RECLAIM) facilities subject to the RECLAIM program.

When sections of a Title V Facility Permit require modification, only those
sections affected can be modified and printed while keeping the rest of the
permit intact. We ask the facility to replace only those sections that have
changed, thereby, conserving resources by not printing the entire permit.

The system used to produce the facility permits allow searchable data by types of
equipment, rules, permit conditions, etc. Also, a program called FP (Facility
Permit) Compare is available to the staff to compare permit revisions. The
program helps transfer information from permit to evaluation, group equipment
types and rules, and export searches.

6. The public has direct access to the permits and public notices.
Weakness:
1. For certain facilities, like a refinery, the sheer enormity/volume of the permit can

contain up to 400 pages.

7. How have the Department’s statements of basis evolved over the years since the
beginning of the Title V program? Please explain what prompted changes, and
comment on whether you believe the changes have resulted in stronger
statements of basis.
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YMNQ
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YANH4

The use and content of Statement of Basis have evolved over the years since the
beginning of Title V program. For the early Initial Title V permits, SCAQMD only
submitted a permit summary (PSUM) with the proposed permits; no Statement of
Basis was included. Starting July 2005 a Statement of Basis is prepared for all Title
V renewal permits and initially a Statement of Basis was also included for Initial
Title V permit that was already proposed, upon request from EPA or members of the
public. However, at this time a statement of Basis is being included for all Initial
Title V permits and permit renewals.

The content of the Statement of Basis for refinery permits within SCAQMD has also
evolved based on comments received from EPA. Specifically, applicability
determinations were added for all affected federal rules, which greatly increased the
scope and content of the Statement of Basis. This resulted in a more detailed and
stronger Statement of Basis.

In addition to the Statement of Basis, SCAQMD developed a form, Titled “Title V
Permit Summary”, which provides a summary of the elements included the Title V
permit. Members of the public have expressed that they find this summary form to
be more useful in providing a quick overview of the proposed permit than the
Statement of Basis.

. Does the statement of basis explain:

a. the rationale for monitoring (whether based on the underlying standard
or monitoring added in the permit)?

b. applicability and exemptions, if any?

c. streamlining (if applicable)?

. Do you provide training and/or guidance to your permit writers on the content

of the statement of basis?

Staff was instructed in writing to include Statements of Basis. A template for the
Statement of Basis was developed and is used by staff for all Statements of Basis.
Due to the variety of industries, individual Statements of Basis are tailored and
standardized within each permit processing team. Supervisory staff for each team
train and guide the preparation of Statements of Basis which are also reviewed prior
to permit proposals.

10. Do any of the following affect your ability to issue timely initial title V permits:

(If yes to any of the items below, please explain.)
a. SIP backlog (i.e., EPA approval still awaited for proposed SIP revisions)

SCAQMD does not delay issuance of an Initial Title V Permit due to a SIP
backlog, but it does complicate issuance of permits. We note in our Title V
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Permit which rules and regulations are SIP approved, and therefore, federally
enforceable. See sample permit for Boeing.

. Pending revisions to underlying NSR permits

As mentioned earlier, SCAQMD has an integrated Title V Permit Program,
so Permits to Construct are issued as Title V Permit and they do not delay
issuance of an Initial Title V Permit due to NSR permit needs.

Compliance/enforcement issues

One of the tenets of the Title V program is that the facility is operating in
compliance with all local, state and federal regulations or the facility is under
a legally binding order to come into compliance with all such rules. When a
facility is not in compliance with any of these rules, the SCAQMD will not
recommend an initial or renewal/revision Title V permit unless they are
operating under the SCAQMD’s Regulation V — Procedure Before the
Hearing Board, in particular, Rules 518, 518.1 and 518.2 — Variance
Procedures for Title V Facilities, Permit Appeals for Title V Facilities, and
Alternative Operating Conditions, respectively, or the facility is under an
Order of Abatement issued by the SCAQMD Hearing Board. Obtaining
these legal affirmations are time consuming and does delay issuance of an
initial Title V Facility Permit.

. EPA rule promulgation awaited (MACT, NSPS, etc.)

SCAQMD does not delay issuance of an Initial Title V Permit due to pending
EPA rule promulgation. We note in our Title V Permit which federal rules
and regulations are in effect and follow any Permit Reopening provisions or
requirements.

Permit renewals and permit modification (i.e., competing priorities)

SCAQMD considers issuance of Initial Title V Permits a high priority. At
the same time, SCAQMD tries to also process Title V Permit renewals and
revisions in a timely manner. However, Title V program in general is very
resource intensive, and as a result, it creates a burden on permitting staff and
makes it very challenging to issue Title V Permit renewals and revisions, as
well as Initial Title V Permits in a timely manner.

Awaiting EPA guidance
SCAQMD staff has not waited for EPA guidance on when an Initial Title V

Permit may be issued since we first started issuing Title V permits in the
1990’s. SCAQMD has followed its Regulation XXX, TGD and existing



EPA guidance to issue Initial Title V permits and no delays have occurred
due to this.

11. Any additional comments on permit preparation or content?

B. General Permits (GP)
YANHUA 1. Do you issue general permits?
a. If no, go to next section

b. If yes, list the source categories and/or emission units covered by general
permits.

YQANQ 2. In your agency, can a title V source be subject to multiple general permits
and/or a general permit and a standard “site-specific” title V permit?

a. What percentage of your title V sources have more than one general
permit? %

YQANQ 3. Do the general permits receive public notice in accordance with 70.7(h)?
a. How does the public or regulated community know what general permits
have been written? (e.g., are the general permits posted on a website,

available upon request, published somewhere?)

4. Is the S year permit expiration date based on the date:

YQNQ a. the general permit is issued?
YANQ b. you issue the authorization for the source to operate under the general
permit?

5. Any additional comments on general permits?

C. Monitoring

1. How do you ensure that your operating permits contain adequate monitoring
(i.e., the monitoring required in §§ 70.6(a)(3) and 70.6(c)(1)) if monitoring in the
underlying standard is not specified or is not sufficient to demonstrate
compliance ?

YAND a. Have you developed criteria or guidance regarding how monitoring is
selected for permits? If yes, please provide the guidance.
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2.

The SCAQMD has developed Periodic Monitoring Guidelines (November 1997) to
help our engineers develop monitoring and record keeping conditions for all local
Rules that did not contain sufficient monitoring requirements. These conditions are
included during the process of issuing initial, renewal and revisions toTitle V
permits. In addition, the SCAQMD implemented two monitoring guidelines that
were jointly developed with CAPCOA, CARB, and EPA Region 9. Those are the
Periodic Monitoring Recommendations for Generally Applicable Requirements in
SIP (June 1999) and the Recommended Periodic Monitoring for Generally
Applicable Grain Loading Standards in the SIP Combustion Sources (July 2001). In
addition, a SCAQMD’s TGD for the Title V Permit Program (latest version dated
March 2005) was prepared to provide engineers and industry guidance on imposing
conditions to incorporate periodic monitoring requirements when issuing Title V
permits. Furthermore, periodic monitoring requirements are embedded in new or
modified rules adopted since the inception of Title V program. As a result, permit
engineers have adequate resources to assist them to incorporate periodic monitoring
conditions in Title V permits.

Do you provide training to your permit writers on monitoring? (e.g., periodic
and/or sufficiency monitoring; CAM; monitoring QA/QC procedures including

for CEMS; test methods; establishing parameter ranges)

Permitting staff attend CARB training courses on CAM and CEMS, which are
exclusively held at SCAQMD. Some of the courses that SCAQMD Engineers, as
well as Inspector have taken are listed below. CEMS and source test reports are
reviewed by Source Testing engineers with extensive training and experience in
source test methods and QA/QC procedures.

Organization | Course #/Description

CAPCOA CAPCOA Permitting Staff Development Class

CARB #215 — Particulate Matter Control

CARB #216 — Volatile Organic Compounds (VOCs) Control Technology

CARB #217 — Oxides of Nitrogen (NOx) & Carbon Monoxide (CO) Control
Technology

CARB #220 — Compliance Assurance Monitoring

CARB #221 — Continuous Emission Monitoring

CARB #273 — Industrial Boilers

CARB #297 — New Source Review

CARB #298 — Title V Permitting Overview

CARB #330 — CAPCOA Permitting

CARB #401 — Comprehensive Continuous Emissions Monitoring

SCAQMD PAATS/PPS Training

SCAQMD New Source Review
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3.

5.

How often do you “add” monitoring not required by underlying requirements?
Have you seen any effects of the monitoring in your permits such as better
source compliance?

During the initial Title V process, monitoring requirements are added to the permits,
in accordance with the monitoring guidelines mentioned above in 1a. Newer rules
have incorporated monitoring requirements in each rule. The new monitoring
conditions have resulted in better source compliance in some cases. For instance, a
condition requiring periodic source testing for CO emissions was imposed on
combustion equipment over 10 mmBtu/hr that did not have CO CEMS or other CO
monitoring requirement. A facility had recently tested its exhaust vent pursuant to
such condition and discovered that its CO concentration had exceeded the limit in
SCAQMD Rule 407. As the result, the facility had to modify their equipment to re-
route that exhaust stream to a combustion device.

What is the approximate number of sources that now have CAM monitoring in
their permits? Please list some specific sources.

Approximately 155 Title V permits have CAM monitoring requirements. Some
examples of sources are waste water treatment plants, refineries using fluid catalytic
cracking units, petroleum loading racks, printing operations, and coating operations.
Typical control equipment include carbon adsorbers and thermal oxidizers.

Has the Department ever disapproved a source’s proposed CAM plan?

Occasionally, the SCAQMD receives CAM Plans that are deemed incomplete due to
missing Pollutant Specific Emission Units that are subject to CAM or inadequate
definition of exceedances. In these circumstances, SCAQMD works with the
facilities and informed the facilities to submit additional information in order to
attain an approvable CAM Plan, in which case facilities follow through.

D. Public Participation and Affected State Review

Public Notification Process

1.

Which newspapers does the Department use to publish notices of proposed title
V permits?

We use the services of Daily Journal Corporation, California Newpaper Services
and California Newspaper Service Bureau and their Adtech Advertising System.
This system provides a listing of newspapers of general circulation and a list of
zip codes it serves as well as the ethnicities. Staff posting the notice selects the
newspaper based on the facility zip code identified in the newspaper’s service
area.
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YANH4A 2. Do you use a state publication designed to give general public notice?

YUAND 3. Do you sometimes publish a notice for one permit in more than one paper?

a. If so, how common is if for the Department to publish multiple notices for

one permit?

Public notices are also published in Spanish news papers, as appropriate.

. How do you determine which publications to use?

We use the services of Daily Journal Corporation, California Newpaper Services
and California Newspaper Service Bureau and their Adtech Advertising System.

This system provides a listing of newspapers of general circulation and a list of
zip codes it serves as well as the ethnicities. Staff posting the notice selects the

newspaper based on the facility zip code identified in the newspaper’s service
area, and if appropriate publishes notices for example in Spanish newspapers.

c¢. What cost-effective approaches have you utilized for public publication?

SCAQMD Rule 301 establishes a fixed fee for the TV notices based on the
county where the facility is located. If the notice is combined with Rule 212(g)
requirements, only one fee will apply. When possible we will combine notices
for multiple companies that are in the same general area. See fee table below.

TABLE IIB
FEE FOR PUBLIC NOTICE PUBLICATION
County Rule 212(g) Notice © Title V Notice ®
Los Angeles $1,389.18 $835.53
Orange $1,265.25 $619.41
Riverside $274.72 $294.10
San Bernardino $1,206.49 $557.01

@ If Rule 212(g) and Title V notices are combined, pursuant to Rule 212(h), only Rule
212(g) publication fee applies.

YANQ 4. Have you developed mailing lists of people you think might be interested in title
V permits you propose? [e.g., public officials, environmentalists, concerned

citizens]

YANQ a. Does the Department maintain more than one mailing list for title V

purposes, e.g., a general title V list and source-specific lists?

13
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Staff maintains several distribution lists. For example, there is a list that includes
EPA, CARB, other air districts and Affected Indian Tribes. Other lists include
environmental organizations, county public libraries, and selected school
districts. Subscription Services staff maintains several lists for people that
request information on Title V permits — for all permits, by county, or by city.
Engineering staff also keeps a list of individuals and organizations that have
expressed interest in a particular facility. In addition, Legislative and Public
Affairs (LPA) staff develops and maintain lists with public officials based on
geographic areas or interest in the type of project. Under certain circumstances,
staff may contact elected officials and their staff, environmental and health
organizations, and other stakeholders regarding Title V notices.

. How does a person get on the list? (e.g., by calling, sending a written

request, or filling out a form on the Department’s website)
A person can request to be on a list by calling or sending a letter or email.
How does the list get updated?

Lists are updated based on requests for additions or deletions, or notification
from the post office that the individual is no longer at the address and there is no
forwarding address. LPA’s source specific lists are maintained by verifying
contacts on regular basis as they contain elected officials, government agencies,
and community organizations. Additionally, community specific lists are created
based on attendance at Title V Public Hearings or Public Consultation Meetings,
Town Hall Meetings, community meetings and workshops and other public
events.

. How long is the list maintained for a particular source?

Lists are kept indefinitely.
What do you send to those on the mailing list?

The public notice for Title V permits are mailed to the persons on the mailing
list. The notice contains information on how to view the proposed permit,
evaluation, and other pertinent documents related to the project online, at a local
library or at SCAQMD office.

5. Do you reach out to specific communities (e.g., environmental justice
communities) beyond the standard public notification processes?

While the SCAQMD’s Engineering and Compliance division is responsible for
processing Title V permits and providing the requisite public notice to communities,
the SCAQMD’s Office of Legislative & Public Affairs (LPA) is the primary point of
contact with environmental justice communities. (Environmental justice initiatives

14



were first recognized and incorporated by SCAQMD in 1997.) The mission of LPA
is to promote public participation in, and understanding of, air quality issues,
legislation, and policies. The South Coast Air Quality Management District
(SCAQMD) reaches out to environmental justice communities through the Office of
Legislative & Public Affairs (LPA), which includes the Public Advisor, Legislative
Affairs, Government Relations, Community Outreach, and Small Business
Assistance units. LPA provides information regarding SCAQMD regulatory,
planning, and legislative activities to the general public, businesses, local
governments, ethnic communities, and environmental organizations. To better serve
environmental justice communities, LPA engages in the following efforts:

¢ Environmental Justice Enhancements (2004-05): The workplan was developed with public
collaboration through public consultation meetings and EJ workshops in 2004. Section I1-9
specifically focuses on Title V permitting and public notices:

Section II-9 -Improve Opportunities for Public Participation in Permit Decisions
Members of the public have raised concerns about being excluded from the District’s permitting
process.
Staff will review the permitting process to:
(1) identify opportunities to improve the timeliness and distribution of public notices about permit

applications and proposed permit decisions,

Public Notice on the Web — Public Notices for TV permits for Initial, Renewal and Significant
Revisions are posted on SCAQMD’s webpage. In addition, notices pursuant to Rule 212 are
also posted on the web. E&C Staff uses a Public Notice Routing Checklist to the reasons for the
web notice and the dates that they are posted. By default, the last 6 months notices are posted
on the website.

http://www.aqmd.gov/home/permits/title-v/public-notices-and-hearings
http://www3.agmd.gov/webappl/publicnotices2/

(2) provide even more timely and complete access to permit applications and related documents
consistent with state law;

SCAQMD developed the Facility Information Detail (FIND) Program to allow the public to
search for permit related information about SCAQMD regulated facilities, as well as
information on Notices of Violation and Hearing Board Cases. The FIND application also
allow the filtering to identify all TV facilities and related permit information.
hitp.//www.agmd.gov/home/tools/public/find

(3) notify those who comment on permit applications about their right to appeal permit decisions to
the Executive Olfficer and Hearing Board. —

To enable the request for Public Hearing, Form 500 G TV Hearing Request Form was created.
This can be found at http://www.agmd.gov/home/permits/title-v/public-notices-and-hearings
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Public Comment: Concern was expressed by business representatives whether this would slow
down the permitting process and the relationship of this initiative to the Permit Streamlining
Task Force which is being reinstated by the Board as part of the deliberations on budget issues.
Response: This initiative is intended to facilitate the public participation process consistent with
Title V and other AQMD rules and regulations including New Source Review and Rule 212.
Staff will also bring this item to the attention of the Permit Streamlining Task Force for a
comprehensive review.

Participation in Community Events: SCAQMD participates in dozens of community events,
including A Taste of Soul, Cesar Chavez Day of Remembrance, Sixth Annual Long Beach Asthma
Fair, throughout the year in environmental justice communities, during which staff distributes
information regarding SCAQMD’s clean air efforts. Most recently on October 2, 2015, the SCAQMD
Governing Board approved a proposals to provide assistance with community and stakeholder outreach
efforts related to SCAQMD’s Environmental Justice Program, including but not limited to, the
Environmental Justice Community Partnership Initiative. The Governing Board approved to execute a
contract with Lee Andrews Group for consultant services for SCAQMD Environmental Justice
Outreach and Initiatives for one year beginning in November 2015. As a background, in February 2015
during the SCAQMD'’s conference, “Environmental Justice for All: A Conversation with the
Community,” the SCAQMD Governing Board Chairman, Dr. Burke, announced the Environmental
Justice Community Partnership (the Partnership) initiative. The Partnership’s goal is to both strengthen
and build SCAQMD’s relationships and alliances with community members and organizations to work
towards achieving clean air and healthy sustainable communities for everyone.

The consultant’s expertise will assist SCAQMD in the following areas:

e Formation, coordination, and regular interaction with the Environmental Justice Community
Partnership Advisory Council (Advisory Council);

e Execution of a series of 4 annual Environmental Justice Community Partnership workshops, or
events, each to be held in a different community identified throughout the South Coast Air
Basin; and the second annual Environmental Justice for All Conference in 2016 and;

e Execution of 4 community events, one in each county, to recognize outstanding local
environmental justice community leaders.

e In addition, as one of SCAQMD’s annual Clean Air Awards program, SCAQMD recognizes
environmental stewardships in various areas. For this year at the 27" Annual SCAQMD’s Clean
Air Awards on October 2, 2015, the SCAQMD awarded Legacy LA and the Legacy LA Youth
Council the Clean Air Youth Award for Promotion of Good Environmental Stewardship. Ramona
Gardens in Boyle Heights is one of LA’s oldest public housing complexes, and currently is next to a
busy 12-lane freeway, a rail line, and numerous factories and warehouses. In addition the more
than 5,000 residents of this complex in Boyle Heights face a poverty rate of over 40% and
unemployment near 19%. Legacy LA’s mission is to empower nearly 200 local youth to reach their
full potential to “build a dream and build a legacy” in this challenging neighborhood.

e Hosting of Community Events: SCAQMD has held community meetings related to Title V
permits, prior to deadlines for comment and public hearing, to provide stakeholders with
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background information on the facility and the permitting process. SCAQMD also hosts
multiple events throughout the year in environmental justice communities. Events include:
o Environmental Justice Community Partnership Events
o A Martin Luther King Day of Service Forum
o Cesar Chavez Day of Remembrance

Distribution of Bilingual Materials: The following fact sheets and brochures are available in
Spanish (other materials are also available in other languages):
o Introduction to SCAQMD
1800-CUT-SMOG — Reporting Air Quality Problems
Air Quality Index
Fire Safety Alert — Tips for Seniors
10 Tips for Improving Our Air
Connect to Clean Air — SmartPhone and Ipad App

o O O O O

Translation at Meetings Held in Environmental Justice Communities: Translation services
are provided at meetings held in environmental justice communities. We have provided
translations of the meetings in Spanish, Mandarin, and Vietnamese.

Outreach to Community Leaders: SCAQMD reaches out to key community leaders and
organizations who can then distribute the information to others.

Publications: The SCAQMD also promotes the following items to help inform community
members about clean air issues in their communities, and how they can contribute to the
SCAQMD’s clean air efforts:
o Clean Air Choices Program: Helps buyers identify lower-emitting vehicles
o SCAQMD Adyvisor — A bi-monthly newsletter that features interesting articles on air
quality issues.

Environmental Justice Partnership

In 2015, the SCAQMD announced the Environmental Justice Partnership as a Chairman’s initiative to
strengthen the agency’s commitment to achieving environmental justice for all.

Mission: The mission of the Environmental Justice Community Partnership (the Partnership) is
to strengthen relationships and build alliances with community members and organizations to
achieve clean air and healthy sustainable communities in the South Coast Air Basin.

Goals: The goal of the Partnership is to host a series of quarterly events and workshops which
began in June 2015, to facilitate open dialogue and information sharing on community and air
quality issues and to offer access to learning opportunities and empowerment resources between
SCAQMD and community members, government officials and representatives, businesses,
health, environmental, academic institutions, and others.

Environmental Justice Community Partnership Advisory Council (Advisory Council): The

Advisory Council, which will be formed in the last quarter of 2015, will assist with the creation
and implementation of air quality related events or workshops that best address the needs of
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environmental justice communities in Los Angeles, Orange, Riverside, and San Bernardino
counties. The Advisory Council will also provide SCAQMD with valuable feedback on how to
best promote a two-way flow of communication with stakeholders.

¢ Events: Key elements of The Partnership initiative are to provide community members and
local businesses with opportunities to learn about air quality related issues, to hold forums to
share information on community issues, and to offer access to learning opportunities and
empowerment resources. Each outreach opportunity (e.g. workshops, events, conferences)
conducted under The Partnership must be 1) Geographically specific 2) Held equally throughout
SCAQMD’s four-county jurisdiction 3) Relevant to the targeted community:

o Environmental Justice for All Conference: The partnership outreach programs will
culminate in an environmental justice conference that will bring together stakeholders
from all events held throughout the year with the intent to have a broader forum to share
information gained and lessons learned.

o Environmental Justice Community Partnership Workshops/Events (4): Each of the
four events will be held in a different community identified throughout the South Coast
Air Basin. Efforts will include forums, training opportunities, and special presentations
to educate and to receive feedback from the participants on air quality, SCAQMD rules
and programs, and other related topics.

o Regional Environmental Justice Community Leaders Recognition Series (4): These
four meetings (one in each county) will focus on identifying local environmental justice
leaders who are seeking to improve the quality of life in their communities. The events
will foster relationships between SCAQMD and the residents whom the Board
represents, by broadening awareness of environmental justice relative to air quality,
acknowledging current leaders, and expanding opportunities to identify problems and
jointly seek solutions.

YZNQA 6. Do your public notices clearly state when the public comment period begins and
ends?

7. What is your opinion on the most effective methods for public notice?

Newspaper notices are no longer an effective method for public notice, because
newspapers are not widely read anymore, and legal notices are not read by many of
the people that still subscribe or receive newspapers. Using email lists and social
media (Twitter, Facebook, LinkedIn, etc.) to notify interested parties and updating
the SCAQMD website are more effective mechanisms to inform the public.

YUANOD 8. Do you provide notices in languages besides English? Please list the languages
and briefly describe under what circumstances the Department translates
public notice documents?

SCAQMD provides notices in languages besides English as appropriate for the

community stakeholders. The SCAQMD strives to enable all affected community
members to participate in the permitting process; thus, it is necessary to translate
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notices into the appropriate language of the majority of the community members. In
relation to Title V notices, Spanish is the most commonly used language for
translations.

Public Comments

Y AN 4

YANQ

YANY

9.

10.

11.

12.

How common has it been for the public to request that the Department extend a
public comment period?

When SCAQMD was issuing the initial Title V permits for refineries, we worked
with the environmental groups and communities and agreed to upfront provide a 60
days, instead of 30 days, comment period. Also occasionally, a request is made to
extend a public comment period, which the SCAQMD considers, as appropriate.

a. Has the Department ever denied such a request?
In general we don’t extend public comment periods, however, if an extension
request is legitimate, such that a notice did not get sent to an individual who
requested it or it was sent late, SCAQMD may extend the public comment
period.

b. If a request has been denied, the reason(s)?

Has the public ever suggested improvements to the contents of your public
notice, improvements to your public participation process, or other ways to
notify them of draft permits? If so, please describe.

The public has suggested improvements to both the contents of our public notice and
the public participation process. Comments vary from writing the public notice in
less technical terms to creating YouTube videos or posting on other social media
type sites to inform the public about Title V notices and the process.

Approximately what percentage of your proposed permits has the public
commented on?

Since SCAQMD has an integrated Title V Permit Program, there are numerous Title
V Permit Revisions issued for Title V sources incorporating Permits to Construct or
to Modify into the Title V Permits. Given the vast number of Title V Permits
(initial, renewal and revisions) issued by SCAQMD, public comments have been
received for less than ten percent of refinery permits, and less than five percent for
other types of facilities.

Over the years, has there been an increase in the number of public comments
you receive on proposed title V permits?

Typical comments are opposing a project in their neighborhood due to aesthetics or

projects should not be located near schools, hospitals, and residential areas. During
the initial Title V process for refineries, general comments were received about not
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YANQ

YANU

13.

14.

15.

granting permits to the refineries. Over time, comments have gotten more specific to
the project, and many comments are related to the CEQA process are also received
for Title V Permits to Construct.

Have you noticed any trends in the type of comments you have received? Please
explain.

For power plant and refinery projects, there has been an increased amount of public
comments not only from the public, but also from labor unions. Again since
SCAQMD has an integrated Title V Permit Program, many comments are actually
related to the CEQA documents associated with Title V Permit Revisions which
include Permits to Construct or to Modify equipment at the facility.

a. What percentage of your permits change due to public comments?

This is hard to quantify but occasionally a facility operator will agree to add
permit conditions to limit the types of compounds used to reduce emissions
and/or potential health impacts in response to public comments. Also in
some cases permits are changed based on comments received from EPA or
public.

Have specific communities (e.g., environmental justice communities) been
active in commenting on permits?

Environmental justice advocacy groups and community members are very interested
in certain types of facilities, such as refineries, power plants, and some facilities that
emit toxic air contaminants. They often request information on Title V permitting
actions and provide comments, but not necessarily always as part of the formal Title
V public comment period.

Do your rules require that any change to the draft permit be re-proposed for
public comment?

a. If not, what type of changes would require you to re-propose (and re-
notice) a permit for comment?

SCAQMD would re-propose and re-notice a permit if there were substantial
changes to the project after the public notice and comment period.

EPA 45-day Review

YN QA

16. Do you have an arrangement with the EPA region for its 45-day review to start

at the same time the 30-day public review starts? What could cause the EPA
45-day review period to restart (i.e., if public comments received, etc)?

SCAQMD Rule 3003 — Applications, includes paragraph (i)(7) which specifies that,
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17.

to the extent possible, the public noticing and review by the public, EPA, and
affected States will commence simultaneously. If substantial public comments are
received, they are sent to EPA, and additional time could be requested by EPA for
review.

a. How does the public know if EPA’s review is concurrent?

The information posted on the SCAQMD website begins with a copy of the
letter sent to EPA to request their review. The public notice follows, and
then additional information, such as the draft permit.

If the Department does concurrent public and EPA review, is this process a
requirement in your title V regulations, or a result of a MOA or some other
arrangement?

SCAQMD Rule 3003 — Applications, includes paragraph (i)(7) which specifies that,
to the extent possible, the public noticing and review by the public, EPA, and
affected States will commence simultaneously.

Permittee Comments

YMANQ

YANU

18.

19.

Do you work with the permittees prior to public notice?

Staff works with permittees prior to issuing a public notice, depending on the
complexity of the project.

Do permittees provide comments/corrections on the permit during the public
comment period? Any trends in the type of comments? How do these types of
comments or other permittee requests, such as changes to underlying NSR
permits, affect your ability to issue a timely permit?

Typically, staff works with permittees before a draft permit is issued for public

comment, so it would be unusual for a permittee to comment at this stage of the
process. Nonetheless, in some cases staff receives comments during the public

comment period from the applicant.

Public Hearings

20. What criteria does the Department use to decide whether to grant a request for

a public hearing on a proposed title V permit? Are the criteria described in
writing (e.g.., in the public notice)?
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YMANQ

Criteria for requesting Title V Public Hearings are listed in SCAQMD Rules and on
the Public Hearing request forms that are available with the public notice and on our
website.

SCAQMD adopted Rule 3006 — Public Participation in 1993 to address the public
participation procedures for Title V permitting. Under Rule 3006(a)(1)(F), the
criteria for requesting public hearings are listed and any person may request a
proposed permit hearing by filing a request (Form 500-G) within 15 days of the date
of a publication notice. Also the criteria for requesting public hearings is
summarized in Form 500-G.

a. Do you ever plan the public hearing yourself, in anticipation of public
interest?

SCAQMD scheduled public meetings for all initial Title V Permits for the
refineries and some of them more controversial project upfront and notified
the public in the public notices that if requests are received that meet the
requirements to hold public hearings, the meetings will be an official public
hearings, otherwise SCAQMD will still hold a public meeting to cover the
same information that would have been covered in a public hearing. Public
hearings for Title V permits are rare for SCAQMD, however, we
occasionally will hold public consultation meetings (not public hearings) for
controversial projects and plan those to occur early in the public comment
period in order to provide information and seek feedback from interested
parties.

Availability of Public Information

YANMY

YQNQ

YQNQ

21. Do you charge the public for copies of permit-related documents?

If yes, what is the cost per page?

a. Are there exceptions to this cost (e.g., the draft permit requested during
the public comment period, or for non-profit organizations)?

b. Do your title V permit fees cover this cost? If not, why not?

22. What is your process for the public to obtain permit-related information (such

as permit applications, draft permits, deviation reports, 6-month monitoring
reports, compliance certifications, statement of basis) especially during the
public comment period?

Public notices include information on where to obtain permit-related information,
such as on the website, nearby libraries or SCAQMD office. Permit-related
documents are also available in public libraries near the facility. Also the most
recent compliance status are typically available as part of the permit evaluation.

22



YANQ

YANQ

YQONH

23.

24.

25.

Historical information such as deviation reports, monitoring reports and compliance
certifications can be requested by filling out a Public Records Request Form.

a. Are any of the documents available locally (e.g., public libraries, field
offices) during the public comment period? Please explain.

See Above.

How long does it take to respond to requests for information for permits in the
public comment period?

As mentioned above several types of information related to permits are readily
available on our website, nearby public libraries or at SCAQMD offices. In
addition, SCAQMD does its best to respond to requests for additional information as
quickly as possible to avoid requests to extend the public comment period.
Typically, requests for information that is readily available are handled in a few
days. Finally, there are additional information about emissions, permits and other
compliance information that is available on SCAQMD website under the FIND
program and readily available to public.

Have you ever extended your public comment period as a result of requests for
permit-related documents?

b. Do information requests, either during or outside of the public comment
period, affect your ability to issue timely permits?

It would be very uncommon for information requests to delay permit
issuance.

What title V permit-related documents does the Department post on its website
(e.g., proposed and final permits, statements of basis, public notice, public
comments, responses to comments)?

Information posted on the website related to a Title V facility permit action include a
letter to EPA transmitting the permit action for their 45-day review, a copy of the
public notice, the application materials, draft permit, statement of basis, and a public
notice checklist. Other information can be included, if relevant, such as a CEQA
document prepared related to a facility modification that is the subject of the permit
revision. In addition, other information related to any facility, such as permit listing,
emissions reports, compliance status, etc. are available on SCAQMD’s website
under the FIND program.

a. How often is the website updated? Is there information on how the
public can be involved?

The website is updated for specific permitting actions as they develop. Each
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YANQ

YENQ

YENQA

YMNQA

YANQ

26.

27.

28.

29.

30.

notice clearly specifies how the public can comment or request a public
hearing using a standard form available on SCAQMD’s website.

Have other ideas for improved public notification, process, and/or access to
information been considered? If yes, please describe.

Newspaper notifications are expensive and seem very ineffective. SCAQMD uses
email lists of interested parties and posts information on the web site. SCAQMD has
taken steps to provide the required legal notice for Title V notices, while also
providing the public with the same information in less technical terminology. One
effective strategy has been to target outreach to key community leaders and
organizations who can explain the information to others. SCAQMD also has held
community meetings related to Title V permits prior to deadlines for comment and
public hearing to provide stakeholders with background on the facility and the
permitting process.

Do you have a process for notifying the public as to when the 60-day citizen
petition period starts? If yes, please describe.

Information regarding the 60-day citizen petition period was recently incorporated
into the public notices.

Do you have any resources available to the public on public participation
(booklets, pamphlets, webpages)?

The SCAQMD website provides information on the Title V program and permit
process, including electronic copies of printed collateral materials to provide the
public on the agency, how to file complaints, and get involved in other ways. Also
SCAQMD’s Legislative and Public Affairs office is in constant communications
with public and Environmental Justice groups (please see response to earlier
questions related to Environmental Justice) to assist them in public participation in
various activities related to SCAQMD and air quality.

Do you provide training to citizens on public participation or on title V?

While we do not have formal training classes, there is information on our web site
about how the public can participate in many different aspects of the SCAQMD
process, including how to comment on pending permits. Information is also
provided during public meetings on controversial projects.

Do you have staff dedicated to public participation, relations, or liaison?
a. Where are they in the organization?

Staff in the Office of Legislative & Public Affairs (LPA) is one of the
departments in the organization.
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b. What is their primary function?

LPA includes the Public Advisor, Legislative Affairs, Government Relations,
Community Outreach, and Small Business Assistance units. The mission of this
group is to promote public participation in, and understanding of, air quality
issues, legislation and policies. LPA staff provides information regarding
SCAQMD regulatory, planning and legislative activities to the general public,
businesses, local governments, ethnic communities, and environmental
organizations.

Affected State Review and Review by Indian Tribes

31. How do you notify tribes of draft permits?
Tribes are notified by mail of pending Title V permit actions near their Tribal Lands.
32. Has the Department ever received comments on proposed permits from Tribes?
No.
33. Do you have any suggestions to improve your notification process?
We are looking at how to make the wording in public notices more understandable to
the general public, and how to better use social media and other mechanisms to

reach interested parties.

Any additional comments on public notification?

E. Permit Issuance / Revision / Renewal

YMANQ

YANU

YANQ

YANQ

Permit Revisions

1. Did you follow your regulations on how to process permit modifications based
on a list or description of what changes can qualify for:

a. Administrative amendment?
b. §502(b)(10) changes?

No Title V permit revisions have been processed under this provision.
¢. Significant and/or minor permit modification?

d. Group processing of minor modifications?
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2. Approximately how many title V permit revisions have you processed?
From 2010 to 2014, a total of 1,105 revisions were processed.
a. What percentage of the permit revisions were processed as:
i. Significant
8% (84 applications)
ii. Minor
80% (886 applications — includes de minimis revisions)
iii. Administrative
12% (135 applications)
iv. Off-permit
No applicable permits.
v. 502(b)(10)
No applicable permits.

3. How many days, on average, does it take to process (from application receipt to
final permit revision):

a. a significant permit revision?
In 2014, 265 days
b. a minor revision?
In 2014, 184 days
4. How common has it been for the Department to take longer than 18 months to
issue a significant revision, 90 days for minor permit revisions, and 60 days for
administrative amendments? Please explain.
In 2014:

Significant permit revisions took 108 to 496 days to process (Average of 265 days)
Minor permit revisions took 1 to 476 days to process (Average of 184 days)
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Administrative permit revisions took 61 to 383 days to process (Average of 176
days)

What have you done to streamline the issuance of revisions?

We have developed templates for the Title V (Regulation XXX) evaluation for
different types of revisions — Administrative, Minor, DeMinimis Significant and
Significant. The templates assist the engineer in performing a complete evaluation,
including ensuring the accumulation of emission increases from previous revisions
since the initial Title V or the last renewal is carried forward to determine if the
current revision would be considered Significant. All applications are entered into
our Permit Administration and Application Tracking System (PAATS) database. In
PAATS, the permit applications associated with a revision are grouped with the Title
V revision application so the emissions can be accumulated properly and the
equipment in the revision is captured. The NSR computer program tracks emission
increases since the initial Title V or last renewal was issued so when the processing
engineer enters the emissions for the current project, a message will appear if the
current project emissions plus the previous accumulated emissions exceed the trigger
for Significant revision. In addition, a history of revisions and associated emissions,
since the last initial Title V renewal permit, is added to Title V evaluations.

We submit proposed revisions to US EPA Region IX electronically with a cover e-
mail summarizing the project (agreed upon template of cover e-mail) which starts
the EPA 45-day review period the day the proposed revision is electronically sent,
rather than having to wait the few days for hard copies to arrive by regular mail.

What process do you use to track permit revision applications moving through
your system?

Various stages of the application processing are captured in the computer system
when the application is entered into PAATS, sent to the team for processing,
assigned to an engineer, prescreened, initiated in PPS and recommended for
approval. These actions can be reviewed in an application diary. Title V
revision applications also have a separate tracking system that captures a few key
actions/dates.

In our PAATS system we have developed a series of tracks for each type of Title
V permit application. The system provides tracks for both our Title V permitting
program and also for our related REgional Clean Air Incentives Market
(RECLAIM) facility permit tracking. The list of tracks is included here:

Title V Permitting Tracks

Application Type
1 INITIAL TITLE V APPLICATION - TIERED(1-20 DEVICES)
2 INITIAL TITLE V APPLICATION - TIERED(21-75 DEVICES)
3 INITIAL TITLE V APPLICATION - TIERED(76-250 DEVICES)
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YMNQ

YMNQ

YMNQ

7.

8.

9.

10.

4 INITIAL TITLE V APPLICATION - TIERED(251+ DEVICES)
5 MINOR TITLE V PERMIT REVISIONS

6 DE MINIMUS SIGNIFICANT TITLE V PERMIT REVISIONS
7

8

9

SIGNIFICANT TITLE V PERMIT REVSIONS

TITLE V RENEWAL APPLICATION

ADMIN TITLE V CHANGES-NOT C/O

10 ADMIN TITLE V CHANGES-C/O

11 TITLE V/RECLAIM MINOR PERMIT REVISIONS

12 TITLE V/RECLAIM MINOR PERMIT REVISIONS-NO EVAL

13 TITLE V/RECLAIM De MINIMUS SIGNIFICANT REVISIONS
14 TV/RECLAIM SIGNIFICANT REVISIONS

15 PHASE | AND Il INITIAL TITLE V APPLICATIONS

16 NO EMISSIONS - SIGNIFICANT TITLE V REVISION

17 NO EMISSIONS -- TV/RECLAIM SIGNIFICANT REVISIONS
18 RECLAIM-TV C/O

Have you developed guidance to assist permit writers and sources in evaluating
whether a proposed revision qualifies as an administrative amendment, off-
permit change, significant or minor revision, or requires that the permit be
reopened? If so, provide a copy.

Guidance documents such as the Title V TGD and others for various rules and Title
V permitting were developed. Policy memos are issued as needed. These
documents and memos are readily available electronically to all staff.

Do you require that source applications for minor and significant permit
modifications include the source's proposed changes to the permit?

a. For minor modifications, do you require sources to explain their change
and how it affects their applicable requirements?

Do you require applications for minor permit modifications to contain a
certification by a responsible official that the proposed modification meets the
criteria for use of minor permit modification procedures and a request that
such procedures be used?

When public noticing proposed permit revisions, how do you identify which
portions of the permit are being revised? (e.g., narrative description of change,
highlighting, different fonts).

The public notice (required for significant revisions) has a narrative summary
paragraph describing the type of facility and what they are requesting to change (i.e.,
proposing to install a new boiler, etc.). The Background section and Regulation
XXX evaluation of the permit evaluation describes the proposed changes in more
detail. Only the Sections of the facility permit that are proposed to be changed are
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11.

12.

13.

14.

15.

sent to EPA and included on our website for public review, in addition to the permit
evaluation and public notice.

When public noticing proposed permit revisions, how do you clarify that only
the proposed permit revisions are open to comment?

See Q10 above. Only those provisions of the facility permit that are proposed to be

changed are sent to EPA and included on our website for public review. The notice
includes a statement that the “proposed permit is available for public review.”

Permit Renewal Or Reopening

Do you have a different application form for a permit renewal compared to that
for an initial permit application?

a. If yes, what are the differences?

Has issuance of renewal permits been “easier” than the original permits? Please
explain.

It is generally easier to issue permits if there are no CAM plans required. Reviews
for any rule updates and compliance status can make the process lengthy and time
consuming.

How are you implementing the permit renewal process (ie., guidance, checklist
to provide to permit applicants)?

Our website has the Title V Technical Guidance Document, a Title V Application
Matrix which identifies what forms are required for renewals, all Title V forms, as
well as required fees, and links to the applicable rules. As a courtesy, we also send
out letters to the facilities approximately 9 months before the permit expiration date
to remind them that their renewal application should be submitted. The process is
essentially the same as for the initial Title V permits.

What % of renewal applications have you found to be timely and complete?

In 2014, 93% of renewal applications were timely and complete. 67 out of 72
renewals received met the permit shield requirements. TV facilities are sent
reminder letters for the renewal applications 9 months before the permit is to expire
(3 months before the applications are due). In addition, SCAQMD sends reminder
letters to Title V sources 9 months prior to expiration of their Title V permits,
reminding the sources that their Title V Renewal applications are required to be filed
no later than 6 months prior to the expiration date of their Title V permits.
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16.

17.

18.

How many complete applications for renewals do you presently have in-house
ready to process?

Currently, there are 69 renewal applications in house.

Have you been able to or plan to process these renewals within the part 70
timeframe of 18 months? If not, what can EPA do to help?

Coinciding EPA’s 45 days review with the 30 days public review has helped to
reduce the time required to process the permit renewals within the part 70
timeframes.

Have you ever determined that an issued permit must be revised or revoked to
assure compliance with the applicable requirements?

Yes, in some cases when a rule changes we may need to revise certain sections of
the Title V facility permit for facilities subject to the rule. For example, we did this
in 2005 due to an amendment to Rule 1171. The Title Page, Table of Contents,
Section K and Appendix B of the Title V permits were revised. Another example is,
in 2008, Exide Technologies exceeded the NAAQS for lead at their fenceline
monitors. As a result, SCAQMD, under Rule 3005(g)(5), re-opened for cause
Exide’s Title V permit and revised the permit by reducing process feed rates in order
to help mitigate future potential ambient air exceedances of the NAAQS.

F. Compliance

YM NQ

1.

Deviation reporting:

a. Which deviations do you require be reported prior to the semi-annual
monitoring report? Describe.

Facilities are required to report to SCAQMD any deviation classified as an
emergency, a breakdown which results in a violation of any rule or permit
condition not specified in subparagraph (b)(3)(B) of SCAQMD Rule 430, or
one which results in excess emissions.

Reference: SCAQMD Rule 430 (b)(1); see also SCAQMD Rule 2004 (i) and

Section K, Conditions #22A, B, C, and D of SCAQMD-issued Title V operating
permits.

b. Do you require that some deviations be reported by telephone?
A person shall report by telephone or other District-approved method, any

breakdown which results in a violation of any rule or permit condition not
specified in subparagraph (b)(3)(B) to the Executive Officer within one hour
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of such breakdown or within one hour of the time said person knew or
reasonably should have known of its occurrence. Such report shall identify
the time, specific location, equipment involved, responsible party to contact
for further information, and to the extent known, the causes of the
breakdown, and the estimated time for repairs. In the case of emergencies
that prevent a person from reporting all required information within the one-
hour limit, the Executive Officer may extend the time for the reporting of
required information provided such person has notified the Executive Officer
of the breakdown within the one-hour limit. Sources are required to report
breakdowns to SCAQMD by telephone at 1-800-CUT-SMOG within an hour
of the time of actual or reasonable discovery of any equipment malfunction
that does or could reasonably result in the release of excess emissions.

Reference: SCAQMD Rule 430 (b)(1); see also SCAQMD Rule 2004 (i) and
Section K, Conditions #22A, B, C, and D of SCAQMD-issued Title V
operating permits.

If yes, do you require a followup written report? If yes, within what
timeframe?

Within seven calendar days after a reported breakdown has been corrected,
but no later than thirty calendar days from the initial date of the breakdown,
unless an extension has been approved in writing by the Executive Officer,
the owner or operator shall submit a written Breakdown Emissions Report to
the Executive Officer which includes:

(A) an identification of the equipment involved in causing, or suspected of
having caused, or having been affected by the breakdown;

(B) the duration of the breakdown;

(C) the date of correction and information demonstrating that compliance is
achieved;

(D) an identification of the types of emissions, if any, resulting from the
breakdown,;

(E) a quantification of the excess emissions, if any, resulting from the
breakdown and the basis used to quantify the emissions;

(F) information substantiating that the breakdown did not result from
operator error, neglect or improper operation or maintenance procedures;

(G) information substantiating that steps were immediately taken to correct
the condition causing the breakdown, and to minimize the emissions, if any,
resulting from the breakdown;

(H) a description of the corrective measures undertaken and/or to be
undertaken to avoid such a breakdown in the future; and

(I) pictures of the equipment which failed, if available.
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Reference: SCAQMD Rule 430 (b)(2); see also SCAQMD Rule 2004 (i)
and Section K, Conditions #22A, B, C, and D of SCAQMD-issued Title V
operating permits.

. Do you require that all deviation reports be certified by a responsible

official? (If no, describe which deviation reports are not certified).

All Title V reporting forms, including those which document deviations, are
required to be signed (certified) by the responsible official representing the
facility. The name of the responsible official is listed in Section A of the
facility’s Title V permit. For all reports, the responsible official must certify
that, based on information and belief formed after reasonable inquiry, the
statements and information in the reports are true, accurate, and complete.

Title V facilities are required to complete and submit reports to SCAQMD
using the following forms:

Deviation Report - Form 500-N

Each Title V facility must clearly identify and report any instances of
deviations (noncompliance), including but not limited to breakdowns,
emergencies, excess emissions, non-compliance with recordkeeping and
reporting requirements, etc., from an applicable requirement or condition on
the Title V permit by using Form 500-N, which is used to document the date,
time, and duration of the deviation, the probable or known cause of the
deviation, any corrective actions or preventive measures that were taken, and
a certification of the information submitted by a responsible official as
previously described.

Semi-Annual Monitoring report (Form 500-SAM)

Every Title V facility is required to complete and submit a Semi-Annual
Monitoring report (Form 500-SAM) documenting any deviations that
occurred during the first and second six months of the calendar year. Section
K, Condition 23 of each Title V permit identifies the actual reporting periods
and due dates for submittal of these reports.

RECLAIM and non-RECLAIM Title V Facilities whose permit conditions
include additional reporting of required monitoring activities (e.g., CEMS
reports, required monthly recordkeeping, etc.) are required to submit such
reports as scheduled in their permit condition. “Required monitoring”
includes, in addition to continuous emission monitoring, any reporting
observations, calculations, measurements, sampling and other oversight
activities involving the operation of a facility’s equipment for which the Title
V permit requires records be kept.

Unless specified in the Title V permit or it is required by other regulations,
the facility is not required to submit all monitoring data and records to
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SCAQMD, but must keep all records on site for inspection as requested and
must report whether they have performed all monitoring and recordkeeping
as required by their Title V permit.

Annual Compliance Certification (Form S00-ACC)

Title V permit holders are required to certify annually that their facility is in
compliance with the conditions of their permit. The first annual compliance
certification does not include the period preceding the effective date of the
initial Title V permit. Form 500-ACC must be submitted to SCAQMD and
EPA by March 1st. Cycle 2 RECLAIM facilities should submit the Annual
Compliance Certification Form annually at the time the Annual Permit
Emissions Program report is due. Listing non-compliant operation on the
compliance certification does not protect the facility from possible
enforcement.

Non-Compliance Operations Report and Compliance Plan (Form 500-
C2)

A Title V facility must submit Form 500-C2 to SCAQMD to provide a
detailed description of non-compliant activities and how compliance was
achieved following violations of permit conditions and/or rule requirements.
A facility that continues to operate in violation of such requirements may
obtain an Alternative Operating Condition in accordance with Rule 518.2.
Form 500-C2 must also be completed and submitted to describe how
compliance has been achieved with the conditions of any variance or order
for abatement granted to a Title V facility by the SCAQMD Hearing Board.

Reference: Draft Technical Guidance Document for the Title V Permit
Program

i. Do you require all certifications at the time of submittal?

Although certifications are required at the time of submittal, staff who
review and scan Title V submittals may determine that the signatory
purporting to certify the submittal on behalf of the facility is not the
responsible official on record with SCAQMD. In such instances,
inspectors are notified of the discrepancy and asked to follow up with
facility personnel to ensure that the submittal is properly certified, by:

(A) obtaining the signature of the responsible official on record,

(B) requiring the facility to submit Form 500-RO that captures the name, title
and signature of the individual who signed the submittal, or

(C) requiring the facility to submit Form 500-RO that captures the name, title
and signature of the individual to be designated as the new responsible
official.

This is most frequently accomplished by issuing the facility a Notice to
Comply requesting the appropriate action be taken within 14 calendar
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days. The compliance deadline may be extended up to 30 days from the
date the Notice to Comply was issued; failure to comply with this
requirement may result in the issuance of a Notice of Violation.

Reference: Form 500-RO

ii. If not, do you allow the responsible official to “back certify”
deviation reports? If you allow the responsible official to “back
certify” deviation reports, what timeframe do you allow for the
followup certifications (e.g., within 30 days; at the time of the semi-
annual deviation reporting)?

We do not allow back dating of certifications.
2. How does your program define deviation?

The term deviation is not defined in Part 70. It is generally understood to mean any
failure to comply with a permit term - which may or may not result in an
administrative or emissions-related violation. In the absence of a federal definition
for deviation, the description on EPA’s reporting form, 6-MONTH MONITORING
REPORT, for deviation under Part 71 is used as reference:

“Deviations from permit terms occur when any permit term is not met,
including emission control requirements and compliance assurance methods
(monitoring, recordkeeping, and reporting). ...the following are examples of
deviations:

(1) emissions that exceed an emission limit;
(2) parameter value that indicates that an emission limit has not been met;

(3) observations or data that show noncompliance with a limitation or other
requirement;

(4) an exceedance or excursion as defined in 40 CFR part 64 (CAM);
(5) required monitoring that is not performed; and

(6) failure to submit a report.
You also must include deviations from permit terms that occur during startup,
shutdown, malfunction, and upset conditions. A deviation is not necessarily a
violation; violations will be determined by EPA (or its delegate Agency).”
[http://www.epa.gov/air/oaqps/permits/pdfs/sixmon.pdf]

Reference: Title V Draft Technical Guidance Document

a. Do you require only violations of permit terms to be reported as
deviations?
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Violations of permit conditions and any applicable rule requirements other
than those specified in SCAQMD Rules 430 (b)(3)(B) and 2004 (i) must be
reported as deviations. In addition, Section K of each Title V permit defines
the different types of incidents reportable as a deviation under 40 CFR Part
70. These deviations are listed below, along with the relevant condition in
Section K.

Emergency — Section K, Condition 17
“An emergency [any situation arising from sudden and reasonably unforeseeable
events beyond the control of the operator, including acts of God, which (A) requires
immediate corrective action to restore normal operation; and (B) causes the facility
to exceed a technology-based emission limitation under the permit, due to
unavoidable increases in emissions attributable to the emergency; and (C) is not
caused by improperly designed equipment, lack of preventative maintenance,
careless or improper operation, or operator error] constitutes an affirmative defense
to an action brought for noncompliance with a technology-based emission limit only
if:
(A) Properly signed, contemporaneous operating records or other credible evidence
demonstrate that:
(1) An emergency occurred and the operator can identify the cause(s) of the
emergency;
(2) The facility was operated properly (i.e., operated and maintained in
accordance with the manufacturer’s specifications, and in compliance with all
regulatory requirements or a compliance plan) before the emergency occurred;
(3) The operator took all reasonable steps to minimize levels of emissions that
exceeded emissions standard s or other requirements of the permit; and,
(4) The operator submitted a written notice of the emergency to SCAQMD
within two working days of the time when the emissions limitations were
exceeded due to the emergency. The notice shall contain a description of the
emergency, any steps taken to mitigate emissions, and corrective actions taken;
and
(B) The operator complied with the breakdown provisions of Rule 430 —
Breakdown Provisions, or subdivision (i) of Rule 2004 — Requirements, whichever
is applicable [3002 (g), 430, 2004 (1)].”

Breakdown — Section K, Condition 22 (A)
“Breakdowns shall be reported as required by Rule 430 — Breakdown Provisions or
subdivision (i) of rule 2004 — Requirements, whichever is applicable.”

Excess Emission — Section K, Condition 22 (B)

“Other deviations from permit or applicable rule emission limitations, equipment
operating conditions, or work practice standards, determined by observation or by
any monitoring or testing required by the permit or applicable rules that result in
emissions greater than those allowed by the permit or applicable rules shall be
reported within 72 hours (unless a shorter reporting period is specified in an
applicable State or Federal Regulation) of discovery of the deviation by contacting
SCAQMD enforcement personnel assigned to this facility or otherwise calling (800)
CUT-SMOG.”

Other deviation — Section K, Condition 22 (D)
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“All other deviations shall be reported with the monitoring report required by
condition no. 23.”

b. Which of the following do you require to be reported as a deviation

(Check all that apply):
Y N4 i. excess emissions excused due to emergencies (pursuant to 70.6(g))
YU N iil. excess emissions excused due to SIP provisions (cite the specific state
rule)
YHM NU iii. excess emissions allowed under NSPS or MACT SSM provisions?
Y N4 iv. excursions from specified parameter ranges where such excursions

are not a monitoring violation (as defined in CAM)

YM NU v. excursions from specified parameter ranges where such excursions
are credible evidence of an emission violation

YJd NM vi. failure to collect data/conduct monitoring where such failure is
“excused”:
YJd NM A. during scheduled routine maintenance or calibration checks

Under RECLAIM and Rule 218 provisions, monitor outages during
routine and allowed maintenance or calibration periods are not
considered deviations, so no reporting is required.

YJd NHM B. where less than 100% data collection is allowed by the permit
Under RECLAIM and Rule 218 provisions, monitor outages during

routine and allowed maintenance or calibration periods are not
considered deviations, so no reporting is required.

YM NQ C. due to an emergency
YM NQ vii. Other? Describe.

Any excess emissions beyond limits specified in Title V permit
conditions and/or applicable rules.

3. Do your deviation reports include:

YM NQ a. the probable cause of the deviation?
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YM NUO

YM N4

YM NQ

Y NOQ

=

Reference: Form 500-N, item #10
b. any corrective actions taken?
Reference: Form 500-N, Item #13

¢. the magnitude and duration of the deviation?

Reference: Form 500-N, Items #11 & 6

Do you define “prompt” reporting of deviations as more frequent than semi-
annual?

See response to Question 1(b) above re: breakdown reporting; see also Title V
permit, Section K, Condition 22.

Do you require a written report for deviations?

For every reportable deviation, Form 500-N must be completed, signed/certified by
the Title V facility’s responsible official, and submitted to SCAQMD.

Do you require that a responsible official certify all deviation reports?

What is your procedure for reviewing and following up on:

SCAQMD requires that all signed/certified Title V report forms be received by the
agency prior to stated deadlines. The postmark date or date of hand-delivery is used
to determine the timeliness of the submittal.

a. deviation reports?

Upon receipt, deviation reports (Form 500-N) are scanned into SCAQMD’s
OnBase imaging system. The inspector assigned to the facility reviews the
report and verifies the information provided is accurate.

b. semi-annual monitoring reports?

Upon receipt, semi-annual monitoring reports (Form 500-SAM) are scanned
into SCAQMD’s OnBase imaging system. The inspector assigned to the
facility reviews the report and verifies the information provided is accurate.

c. annual compliance certifications?
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Upon receipt, annual compliance certification reports (Form 500-ACC) are
scanned into SCAQMD’s OnBase imaging system. The inspector assigned
to the facility reviews the report and verifies the information provided is
accurate.

8. What percentage of the following reports do you review?

a.

a.

deviation reports

100%

semi-annual monitoring reports
100%

annual compliance certification

100%

9. Compliance certifications

Have you developed a compliance certification form? If no, go to
question 10.

SCAQMD requires that each Title V facility timely complete and submit an
Annual Compliance Certification (Form 500-ACC) signed/certified by the
facility’s responsible official.

i. Is the certification form consistent with your rules?

ii. Is compliance based on whether compliance is continuous or
intermittent or whether the compliance monitoring method is
continuous or intermittent?

Form 500-ACC requires facilities to disclose whether compliance is
continuous or intermittent; in the latter case, facilities must describe in
detail how such compliance has been achieved.

Form 500-SAM requires facilities to verify that monitoring activities
required by Title V permit conditions have been conducted properly.

Reference: Form 500-ACC, Item #3; Form 500-SAM, Section III, Item
#1
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iii. Do you require sources to use the form? If not, what percentage

iv.

does?

All Title V sources within SCAQMD’s jurisdiction must timely complete
and submit an Annual Compliance Certification (Form 500-ACC) and
Semi-Annual Monitoring reports (Form 500-SAM) signed/certified by
the facility’s responsible official.

Does the form account for the use of credible evidence?

Form 500-SAM summarizes deviations, emergencies, breakdowns, and
other instances of noncompliance for each six-month period from January
1 —June 30 and July 1 — December 31. Copies of Form 500-C2 (Non-
Compliance Operations Report and Compliance Plan) and Form 500-N
(Deviations, Emergencies & Breakdowns) describing such instances of
noncompliance in a given six-month reporting period are required to be
appended to each Form 500-SAM report. Form 500-N specifically
requests credible evidence to prove that the facility has returned to
compliance.

Reference: Form 500-N, Item #16 (b)

Does the form require the source to specify the monitoring method
used to determine compliance where there are options for
monitoring, including which method was used where more than one
method exists?

Form 500-SAM requires facilities to verify that monitoring activities
required by Title V permit conditions have been conducted properly.

Reference: Form 500-SAM, Section III, Item #1

10. Excess emissions provisions:

a. Does your program include an emergency defense provision as provided

in 70.6(g)? If yes, does it:

The Emergency Provision provides an affirmative defense to action brought
for non-compliance with technology-based emission limits only and ONLY
when all four criteria are met. The facility must also refer to Section K,
Condition 17 for more specific requirements and applicability. If the
deviation is the result of an emergency involving a technology-based
limitation, a facility should also comply with the SCAQMD requirements for
a Title V permit (Rule 3002(g)), and either Rule 430 - Breakdown
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Provisions, or Rule 2004 (i) - Requirements (RECLAIM). Complying with
these requirements can give a facility an affirmative defense to enforcement
action.

ii.

iil.

Provide relief from penalties?

Providing that an affirmative defense has been established.
Provide injunctive relief?

Providing that an affirmative defense has been established.
Excuse noncompliance?

Providing that an affirmative defense has been established.

. Does your program include a SIP excess emissions provision? If no, go

to 10.c. If yes does it:

Title V Permit, Section K, Condition 22 (B) requires that excess emissions
greater than those required by the permit or applicable rules be reported as a
deviation to SCAQMD.

il

iil.

Provide relief from penalties?

Self-reported deviations are to be brought to the prompt attention of the
responsible Senior Enforcement Manager for determination of
appropriate enforcement action. Legal staff determine whether such
action, if any, is subject to assessment of penalties.

Provide injunctive relief?

Self-reported deviations are to be brought to the prompt attention of the
responsible Senior Enforcement Manager for determination of
appropriate enforcement action. Legal staff determine whether such
action, if any, may be precluded by injunctive relief.

Excuse noncompliance?

Self-reported deviations are to be brought to the prompt attention of the
responsible Senior Enforcement Manager for determination of
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appropriate enforcement action. Legal staff determine whether such
action, if any, may be excused.

¢. Do you require the source to obtain a written concurrence from the
Department before the source can qualify for:

Y U NA I
YUNHM il
YUNHM iii.

the emergency defense provision?

The source is required to submit Form 500-N along with properly signed,
contemporaneous operating records or other credible evidence necessary
to establish an emergency defense. The burden of proof is on the source
to demonstrate it has met the requirements to establish an affirmative
defense. SCAQMD is not specifically required to provide written
concurrence to validate the source’s claim of an affirmative defense.
Self-reported deviations are to be reported promptly to the responsible
Senior Enforcement Manager for determination of appropriate
enforcement action.

Reference: Enforcement Action General Guidelines Form 500-N
the SIP excess emissions provision?

Not applicable.

NSPS/NESHAP SSM excess emissions provisions?

SCAQMD does not provide written concurrence to validate the source’s
qualification for the NSPS/NESHAP SSM excess emissions provision.

11. Is your compliance certification rule based on:

YWN a. the ‘97 revisions to part 70 - i.e., is the compliance certification rule
based on whether the compliance monitoring method is continuous or
intermittent; or:

YM NU b. the ‘92 part 70 rule - i.e., is the compliance certification rule based on
whether compliance was continuous or intermittent?

12. Any additional comments on compliance?

Following each annual compliance determination at a Title V facility, the inspector
completes and forwards a report (CMS Form) of findings to the SCAQMD Title V
coordinator, who enters the data into the EPA database.
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G. Resources & Internal Management Support

YMNQ

YMNQ

YANM

1.

Are there any competing resource priorities for your “title V” staff in issuing
title V permits?

a. If so, what are they?

Staff are usually assigned multiple application types, Title V and Non-TV
applications and have to prioritize their workload on competing priorities to issue
permits for both TV and non-TV facilities.

Are there any initiatives instituted by your management that recognize/reward
your permit staff for getting past barriers in implementing the title V program
that you would care to share?

No
How is management kept up to date on permit issuance?

Weekly reports are provided to supervisors and managers.

Do you meet on a regular basis to address issues and problems related to permit
writing?

Each permitting team holds periodic meetings to discuss permitting issues. Each
supervisor may hold meetings with their staff. Managers also hold meetings with
their staff on a regular basis.

Do you charge title V fees based on emission rates?
a. If not, what is the basis for your fees?

The fee is based on cost recovery for the time spent by the permit processing
engineers to process the different types of TV permits. This has lead to a
combination of a flat fee rate and/or combination with a Time and Material
Component. For instance, the TV renewal has an initial processing fee and if the
time spent on the application exceeds 8 hours a Time and Material hourly fee is
charged. The processing engineer prepares a time and material summary sheet
for all initial and renewal applications.

b. What is your title V fee?

See SCAQMD Rule 301(m). There are different fees for the various application
types (Initial, Renewal and Revisions).
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6.

How do you track title V expenses?

The SCAQMD has work program codes that are used to budget resources to specific
activities. Each of the 250+ lines of the work program identifies the amount of labor
(number of full-time equivalent (FTE) employees budgeted to an activity. The
electronic timecard system allows employees to code (track) their actual hours spent on
any given activity using the appropriate work program codes. In addition, other direct
(non-labor) expenditures are charged to the appropriate work program codes and certain
overhead costs associated with the activities are allocated.

7.

9.

10.

11.

How do you track title V fee revenue?

Each Title V application type (Initial, Renewal and Revision) is assigned a unique
application number. The fees collected for each application is extracted to determine
revenues. In addition, there is a flat fee for each Title V facility. The annual

emission fees are identified by the Title V facility ID numbers.

How many title V permit writers does the agency have on staff (number of
FTE’s)?

In 2015, there were 54 full time engineers who worked on Title V permits.
Do the permit writers work full time on title V?

a. If not, describe their main activities and percentage of time on title V
permits.

Permit writers with assigned Title V applications contribute approximately 45%
of their time to Title V permits.

b. How do you track the time allocated to Title V activities versus other non-
title V activities?

The electronic timecard system allows employees to code (track) their actual
hours spent on any given activity. There are Work Program Codes specifically
for Title V activities (vs. other non-Title V activities).

Are you currently fully staffed?

What is the ratio of permits to permit writers?

Currently, there are 460 Title V applications to 54 permit writers, or 8.5 applications

per permit writer.
There are 392 Title V facilities, or 7.3 facilities (permits) per permit writer.
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12. Describe staff turnover.

13.

14.

15.

The SCAQMD has an aging workforce, and turnover due to retirements are
inevitable. Retirements of supervisors and managers have created opportunities for
promotions, which, consequentially, result in turnover at the permitting engineer
level. Transfers to other divisions within the agency are allowed so as not to limit
the professional growth of the permit engineers. SCAQMD recently hired 20 new
engineers to assist in processing of both Title V and Non-Title V permits and is in
the process of hiring more engineers to fill additional vacancies in Engineering &
Compliance Office.

a.

How does this impact permit issuance?

Typically a TV facility is assigned to an experienced engineer in permitting TV
facilities. There is a steep learning curve for the new hire or the transferred
engineer if he or she has no prior TV permitting experience.

How does the permitting authority minimize turnover?

In 2015, a significant number of vacant engineering positions were filled at the
entry level position, and all new engineers were given training on the Title V
program. Vacated supervisor and management positions have been filled
through internal promotions, thus retaining the experienced staff within the
permitting division.

Do you have a career ladder for permit writers?

a.

If so, please describe.

Assistant Air Quality Engineer — Entry level

Air Quality Engineer I — Automatic promotion after 6 months to 1 year as an
assistant with satisfactory or above performance

Air Quality Engineer II — Automatic promotion after 1 year as AQEI

Senior Engineer — By competitive promotion

Air Quality Analysis and Compliance Supervisor — By competitive promotion

Manager — By competitive promotion

Assistant Deputy Executive Officer — By competitive promotion

Deputy Executive Officer — By competitive promotion

Do you have the flexibility to offer competitive salaries?

In each position there are several salary steps. There is some flexibility to offer new
hires a higher step in salary range based on experience.

Can you hire experienced people with commensurate salaries?

Yes. Also see question 14.
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16. Describe the type of training given to your new and existing permit writers.

New engineers — when a group of engineers are hired together, we conduct a series of
training sessions. Frequently this occurs when a group of inspectors are also hired, so
some of the training is done together on the general SCAQMD functions. The engineers
are also provided training on the various computer programs related to permitting — how
to use them and what information is available to assist in permit processing. Basic rules
are explained such as New Source Review (Reg. XIII), Rule 1401 — NSR of Toxic Air
Contaminants (and how to conduct screening risk assessments), Title V (Reg. XXX),
RECLAIM (Reg. XX), Rule 212 public notice requirements, etc. The senior and/or
supervising engineer of the specific team will provide sample permits and permit
evaluations for equipment the team typically handles. The new engineers are also
encouraged to go out to visit facilities to get a good understanding of the equipment they
are evaluating, and how it operates so they can write an accurate permit description and
enforceable permit conditions.

For existing engineers, training classes are offered periodically. This includes training
classes offered by CARB, CAPCOA and USEPA. For example, recently, training was
conducted on how to use the new modeling program AERSCREEN Policy guidance.
Typically memos or e-mails are developed when necessary to document rule
interpretations/clarifications and distributed to all engineers. These are also posted on
our intranet, as well as training opportunities offered.

17. Does your training cover:
a. how to develop periodic and/or sufficiency monitoring in permits?

b. how to ensure that permit terms and conditions are enforceable as a
practical matter?

c. how to write a Statement of Basis?

18. Is there anything that EPA can do to assist/improve your training? Please
describe.

Yes, a refresher training and feedback by EPA staff based on their experiences in
reviewing TV permits would be useful to ensure consistency and ensure all
requirements are addressed.

19. How has the Department organized itself to address title V permit issuance?
Engineers are grouped in teams based on the types of facilities they handle. Some

teams are further separated by those handling major sources (Title V and RECLAIM
facilities) or those handling non-major sources. For those handling major sources,
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the facilities are distributed among the engineers so each engineer has specific
companies assigned for virtually all permitting issues — permits, Title V revisions,
Title V renewals, Hearing Board, etc. The engineer will become familiar and
develop a rapport with the contact person at the facility, have a good understanding
of how the facility operates, the equipment they have, and their permitting
issues/history. When a facility enters the Title V program, the assigned engineer can
more efficiently and accurately prepare the initial Title V facility permit. Likewise,
when the Title V permit is renewed, the engineer has most likely done the previous
revisions and knows what updates may be required.

20. Overall, what is the biggest internal roadblock to permit issuance from the
perspective of Resources and Internal Management Support?

The Title V Permit Program is a very resource intensive program and in itself puts a
burden on resources. In addition to that, other challenges include training and
bringing new permit engineers up to speed, competing priorities, and staff turnovers
in the Engineering Division.

Environmental Justice Resources

YMNO 21. Do you have Environmental Justice (EJ) legislation, policy or general guidance
which helps to direct permitting efforts?

If so, may EPA obtain copies of appropriate documentation?

The South Coast Air Quality Management District (SCAQMD) has one of the earliest and most
comprehensive Environmental Justice (EJ) programs which encompass various aspects of our air
quality control and public health protection program, including, but not limited to, permitting. As an
example, permitting engineers apply the SCAQMD’s rigorous rules and regulations when assessing a
permit application. For example, a permitted facility must be in compliance with the District’s toxic
rules (1401 et seq.) which set limits for maximum incremental cancer risk and, if located near a school,
Rule 1401.1 provides additional health protection to children. Other source specific rules, such as Rule
1470 (Requirements for Stationary Diesel-Fueled Internal Combustion and Other Compression Ignition
Engines), Rule 1148.1 (Oil and Gas Production Wells), and Rule 1148.2 (Notification and Reporting
Requirements for Oil and Gas Wells and Chemical Suppliers), place specific restrictions and
notification requirements on facilities nearby sensitive receptors. All of the SCAQMD’s rules and
regulations are available on our website.

Additionally, the SCAQMD does engage in further environmental justice outreach and defines
environmental justice as “...equitable environmental policymaking and enforcement to protect the
health of all residents, regardless of age, culture, ethnicity, gender, race, socioeconomic status, or
geographic location, from the health effects of air pollution.” The purpose of SCAQMD's
Environmental Justice program is to ensure that everyone has the right to equal protection from air
pollution and fair access to the decision-making process that works to improve the quality of air within
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their communities. To support its EJ efforts, the SCAQMD formed the Environmental Justice Advisory
Group.

Environmental Justice Advisory Group:
The Environmental Justice Advisory Group serves as an advisory group to the SCAQMD Governing
Board, with a focus on air quality and environmental justice issues in the area served by SCAQMD.

e Mission: The mission of the EJAG is to advise and assist SCAQMD in protecting and
improving public health in SCAQMD’s most impacted communities through the reduction and
prevention of air pollution.

e Goals: The goals of the EJAG are to:
o Advise the SCAQMD on issues related to environmental justice
o Create and sustain a positive and productive relationship between SCAQMD and
community members
o Better inform SCAQMD about environmental justice issues
o Assure that SCAQMD makes meaningful and continuous progress toward the
achievement of environmental justice through its decision activities

e Membership: SCAQMD shall ensure that the EJAG include an ethnically and geographically
diverse membership, consisting of up to 30 members, with at least two members from each
county and representatives from the most highly impacted communities within SCAQMD’s
jurisdiction. Members will serve staggered four-year terms. Upon recommendation by the
EJAG Chair, appointments will be made by the Chairman of the Board with consideration for
Board Member input, and following review by the Administrative Committee. The same
process, as above, applies for reappointments to fill any vacancy or for removal of a member.

e Structure & Process: The EJAG shall meet at least four times per year for in-depth discussions
of one or two high priority topics at each meeting as suggested by members and staff. The
meetings may take place at AQMD Headquarters or in host communities. The EJAG may form
subcommittees to work on specific issues with staff.

e Meetings: In order to assure efficient and productive meetings, staff shall circulate background
materials at least 10 days prior to each meeting. Members and the public may submit questions
and comments to staff and other members prior to each meeting. Meetings shall include:

1. An opportunity for members to provide community updates;

2. Discussion and analysis of policy and other issues;

3. Formulation of recommendations; and

4. Time for planning, developing action items, and agenda-setting for future meetings.

e Tasks: The EJAG’s tasks shall include:
1. Reviewing and assessing the status of past SCAQMD environmental justice work plans
and making recommendations for future environmental justice work plans;
2. Reviewing policy issues and agency activities that impact environmental justice
communities (e.g., goods movement, climate change, land use planning, cumulative
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impacts, air toxics, decision-making/risk/precautionary principles, community relations,
complaint resolution, permitting/enforcement/rulemaking); and
3. Reviewing and making recommendations on how to address community concerns.

YM N[OOI 22. Do you have an in-house EJ office or coordinator, charged with oversight of EJ
related activities?

On August 18, 2015, the SCAQMD hired a Senior Public Information Specialist specifically to
coordinate environmental justice efforts for the agency. The individual:

e Acts as lead environmental justice coordinator and contact for the SCAQMD, including staffing
and coordinating the SCAQMD Environmental Justice Advisory Group, the Environmental
Justice Partnership, and all environmental justice conferences, events and initiatives.

e Researches, identifies and analyzes emerging environmental justice programs and related issues,
and recommends or assists in the achievement of goals and objectives related to SCAQMD's
environmental justice program.

e Creates positive working relationships with environmental justice organizations and community
leaders and/or active residents living in and around environmental justice communities;
interacts with representatives of environmental justice organizations and communities to
represent SCAQMD and report back to management stakeholders’ relative concerns, as well as
possible resolutions to effectively address those concerns.

¢ Builds and maintains cooperative alliances with environmental justice organizations and
communities, and participates in or speaks at various meetings, or other events to share
information and inform stakeholders regarding SCAQMD's environmental justice program, as
well as other relative programs and services offered by the agency.

e Prepares a wide variety of correspondence, recommendations, reports, and other written
documents related to SCAQMD’s environmental justice program, intergovernmental affairs
program, or in response to inquiries, concerns, complaints, and suggestions relative to the
above-referenced programs and activities. Consults with other professional and technical staff
members to gather pertinent facts and information in order to effectively communicate complex
and scientific issues, both verbally and in writing, in such a way that community members can
easily understand.

e Participates in public information, public participation, and community liaison programs, as
needed, to advise and disseminate information to legislators, local officials, and the general
public, school districts, public agencies, small business, and private organizations.

e Prepares speeches, testimony or other communications targeted to key audiences for
management or Board members.

YMNO 23. Have you provided EJ training / guidance to your permit writers?
In 1997, SCAQMD adopted 4 guiding principles and 10 initiatives to ensure environmental justice for
all. Two of the ten EJ Initiatives were specifically related to permitting. A policy memo was issued on

February 23, 1999 to implement EJ Initiative #9 to address EJ issues as it relates to permits issued for
Various Location Permits. EJ Initiative #10 was addressed in subsequent amendments to Rule 1401 —
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New Source Review for Toxic Air Contaminants, Rule 1401.1 - Requirement for New and Relocated
Facilities Near Schools and Rule 1402 - Control of Toxic Contaminants from Existing Facilities.

Tools to Determine EJ Areas and Impacted Communities

E&C management and selected permitting staff have participated in the demonstration of EPA’s
EJScreen tool and CalEPA EnviroScreen. These are used on a case-by case basis to determine EJ
impact areas where the TV facilities are located prior to issuance of the public notice.

SCAQMD developed, for the implementation of the Carl Moyer program, an Environmental Justice
Area utilizing Geographic Information System (GIS) and using 2008-12 poverty data, 2012 PM2.5
monitoring levels and MATES III cancer risk. In addition, E&C has the capability of utilizing GIS to
identify the demographics of the areas that may be impacted .

YM N[O 24. Do the permit writers have access to demographic information necessary for EJ
assessments? (e.g., socio-economic status, minority populations, etc.)

See 23.

YM NO 25. When reviewing an initial or renewal application, is any screening for potential
EJ issues performed? If so, please describe the process and/or attach guidance.

See 23.

H. Title V Benefits

1. Compared to the period before you began implementing the title V program,
does the title V staff generally have a better understanding of’

For all the areas below, staff’s understanding and technical knowledge has improved
over time, but it cannot be exclusively attributed to the Title V program. These
efforts have been part of the SCAQMD’s permitting program since inception, and
continuous improvement is an ongoing goal.

YA NQA a. NSPS requirements?

Y4 NQ b. The stationary source requirements in the SIP?

YA NOQ ¢. The minor NSR program?

Y NQ d. The major NSR/PSD program?

YA NQ e. How to design monitoring terms to assure compliance?
YA NOQ f. How to write enforceable permit terms?
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YANH4

YA NYU

Y 4 NQA

YUNU

2. Compared to the period before you began implementing the title V program, do
you have better/more complete information about:

a. Your source universe including additional sources previously unknown to

you?

The SCAQMD has had a robust compliance division since its inception in 1977
so the inclusion of the Title V program did not improve over what has been
historically one of our main priorities - to find all stationary sources (major and
non-major) that have a potential to emit or control air emissions. The inclusions
of fugitive emissions towards the determination of PTE has brought a number of
facilities into the TV program that would have otherwise not been regulated.

. Your source operations (e.g., better technical understanding of source

operations; more complete information about emission units and/or control
devices; etc.)?

The SCAQMD has had a robust engineering division since its inception in 1977.
The inclusion of the Title V program did not improve over what has been
historically one of our main priorities - to permit all stationary sources that have
a potential to emit or control air emissions.

Your stationary source emissions inventory?

This is true on limited circumstances. The SCAQMD’s Annual Emission
Reporting (AER) program was developed to track emissions of air contaminants
from permitted facilities. Fees for emissions of air contaminants are assessed
based on the reported data. These fees help to cover the costs of evaluating,
planning, inspecting, and monitoring air quality efforts. Under this program,
facilities that emit more, pay more toward air pollution control efforts — and at
the same time are given an incentive to reduce emissions. This program was
developed well in advance of the Title V program.

. Applicability and more enforceable (clearer) permits?

The SCAQMD has had a robust compliance and engineering division since its
inception in 1977. The inclusion of the Title V program did not improve over
what has been historically one of our main priorities - to permit all stationary
sources that have a potential to emit or control air emissions. Part of SCAQMD
permits have always included permit conditions that govern the operation of the
equipment to ensure compliance with federal (New Source Performance
Standards (NSPS), National Emission Standards for Hazardous Air Pollutants
(NESHAP)), state (air toxics control measures (ATCMs) and pertinent health
and safety codes, and local rules and regulations (SCAQMD).
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3. Inissuing the title V permits:

YANHUA a. Have you noted inconsistencies in how sources had previously been
regulated (e.g., different emission limits or frequency of testing for similar
units)? If yes, describe.

The SCAQMD’s permitting program was already well established at the time the
Title V program started. Permit applications have always been handled by
several permitting teams organized based on industry types. This organizational
structure ensures that similar industrial processes are consistently regulated. In
addition, permit applications are reviewed by a Senior Engineer and an Air
Quality Analysis and Compliance Supervisor prior to issuance. Major Source
permits are usually reviewed and approved by a Senior Manager. This review
and approval procedure helps ensure that similar sources are consistently
permitted.

YMANQ b. Have you taken (or are you taking) steps to assure better regulatory
consistency within source categories and/or between sources? If yes,
describe.

In addition to organizational structure described above, rule interpretation and
rule implementation documents are issued to clarify the intent of rule language or

when several potential approaches exist, to guide consistent permitting actions.

4. Based on your experience, estimate the frequency with which potential
compliance problems were identified through the permit issuance process:

Never Occasionally Frequently Often
a. prior to submitting an application Q Y| Q a
b. prior to issuing a draft permit a | a a
c. after issuing a final permit Q y Q a
5. Based on your experience with sources addressing compliance problems

identified through the title V permitting process, estimate the general rate of
compliance with the following requirements prior to implementing title V:

Never Occasionally Frequently Often
a. NSPS requirements (including failure

to identify an NSPS as applicable) Q Q Q Y|
b. SIP requirements a Q Q |

¢. Minor NSR requirements (including the
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requirement to obtain a permit) Q a a A

d. Major NSR/PSD requirements (including the
requirement to obtain a permit) Q a a A

6. What changes in compliance behavior on the part of sources have you seen in
response to title V? (Check all that apply.)

This is to collectively respond to Part a through g below:

In recent years, facilities within the SCAQMD have been subject to more stringent
and more complicated requirements under federal, state, and local rules and
regulations. Title V permits imposed additional monitoring and reporting
requirements. In response, facility operators have increased their resources devoted
to managing their operations to ensure compliance with environmental regulations.
Increased activities covered under the sections below have been observed in varying
degrees at Title V facilities. However, it is difficult to attribute the increase solely to
any one program including Title V.

YANQ a. increased use of self-audits?

YZANQ b. increased use of environmental management systems?

YENQA c. increased staff devoted to environmental management?

YENQA d. increased resources devoted to environmental control systems (e.g.,

maintenance of control equipment; installation of improved control
devices; etc.)?

YZANQ e. increased resources devoted to compliance monitoring?
Y AN QA f. better awareness of compliance obligations?
Y UN U4 g. other? Describe.

YUNM 7. Have you noted a reduction in emissions due to the title V program?

The Title V program imposed additional monitoring and reporting requirements.
Facilities subject to Title V requirements may have increased their awareness and
corrected issues at an earlier stage than they might have otherwise done. This may
have reduced emissions. On the other hand, SCAQMD rule requirements have
continued to require emission reductions since the Title V program took effect.

Total reported emissions have been on the decline. It is difficult to quantify how
much of the emission reduction was the result of Title V program. However, it is not
expected to be appreciable compared to emission reductions attributed to compliance
with other rule requirements.
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YANH4

YANH4

YANU

YANQ

YANU

YANU

YANU

YANU

YANU

YANY

YUNU

YONQ

YMANQA

YANQ

YANH4

a.

b.

Did that lead to a change in the total fees collected either due to sources
getting out of title V or improving their compliance?

Did that lead to a change in the fee rate (dollars/ton rate)?

8. Has title V resulted in improved implementation of your air program in any of
the following areas due to title V:

a.

b.

i

netting actions
emission inventories
past records management (e.g., lost permits)

enforceability of PTE limits (e.g., consistent with guidance on
enforceability of PTE limits such as the June 13, 1989 guidance)

identifying source categories or types of emission units with pervasive or
persistent compliance problems; etc.

clarity and enforceability of NSR permit terms

better documentation of the basis for applicable requirements (e.g.,
emission limit in NSR permit taken to avoid PSD; throughput limit
taken to stay under MACT threshold)

emissions trading programs

emission caps

other (describe)

9. If yes to any of the above, would you care to share how this improvement came
about? (e.g., increased training; outreach; targeted enforcement)?

The reporting of fugitive emissions and equipment exempt from permit has brought
to attention those facilities with substantial facility wide emissions.

10. Has title V changed the way you conduct business?

a. Are there aspects of the title V program that you have extended to other
program areas (e.g., require certification of accuracy and completeness for
pre-construction permit applications and reports; increased records
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YANH4

YANH4

YANQ

Y A4 NQA

Y UN M4

Y UN M4

YUNU4

retention; inspection entry requirement language in NSR permits). If yes,
describe.

The SCAQMD has had a robust compliance and engineering division since its
inception in 1977. The inclusion of the Title V program did not improve over
what has been historically one of our main priorities- to permit all stationary
sources, Major and Non-major sources, or exempt from written permit (Rule
219) sources that have a potential to emit or control air emissions.

. Have you made changes in how NSR permits are written and documented as

a result of lessons learned in title V (e.g., permit terms more clearly written;
use of a statement of basis to document decision making)? If yes, describe.

Do you work more closely with the sources? If yes, describe.

. Do you devote more resources to public involvement? If yes, describe.

Public involvement has added complexity to the way SCAQMD issues permits.
There is a considerable increase in cost and SCAQMD staff time to perform the
following tasks: develop the public notice; submittal to local newspapers and
cost for publication; individual notices sent email or hard copy to those
requesting notice for Title V permits from several Mailing Lists; responding to
public comments, and in some cases having a public meeting. Obtaining a
public meeting location in the general vicinity of the facility is a costly endeavor;
providing notification of the public meeting to the public and local
political/government officials consumes SCAQMD staff time from both
Engineering & Compliance division, Legal Office and Public Advisor’s Office to
coordinate these meetings. Cost for fixed assets such as newspaper publication,
printing of flyers/notices, mailing/distribution costs are increased. This process
has increased the length of time the applicant must wait to obtain permits.

Do you use information from title V to target inspections and/or
enforcement?

f. Other ways? If yes, please describe.

11. Has the title V fee money been helpful in running the program? Have you been
able to provide:

a. better training?

SCAQMD staff is routinely given training for compliance and engineering
purposes, including CARB training, EPA training, outside association such as
Air & Waste Management Association, academia, and neighboring air pollution
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YANH4

YANH4

Y UN M4

YANU

Y UN M4

YUNU

YANU

12.

control districts and air quality management districts. This training is not
specifically tied into Title V fee funding as it is part of the General Fund.

. more resources for your staff such as CFRs and computers?

SCAQMD staff are routinely provided computers, laptops, cell phones, radios,
monitoring and detection equipment/devices, etc. with no more resources
specifically provided by the Title V fee program.

better funding for travel to sources?

The SCAQMD is a delegated Title V agency and does not require additional
funding for travel outside our jurisdiction where our compliance staff already has
dedicated automobile transportation that is provided by the SCAQMD General
Fund.

. stable funding despite fluctuations in funding for other state programs?

The SCAQMD has had its own fee structure since its inception and the addition
of Title V fees has assisted in keeping our budget stable considering the amount
of time and monies needed to implement the Title V program.

incentives to hire and retain good staff?

The SCAQMD has not specifically provided incentives to hire and retain good
staff solely for Title V purposes. In general, the SCAQMD always endeavors to
provide opportunities to those competitively qualified persons wishing to be
employed by one of the leading air quality agencies in the world.

are there other benefits of the fee program? Describe.

As mentioned in item d., the fee program has assisted in keeping our budget
stable.

Have you received positive feedback from citizens?

There has not been positive feedback from citizens directed specifically to the Title
V program. Public notices of Title V permit changes have been regularly provided.
Only a very small percentages of these notices generate comments by the public.
The vast majority of these comments were on the subject changes and not on the
Title V program.

13. Has industry expressed a benefit of title V? If so, describe.
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YNQ 14. Do you perceive other benefits as a result of the title V program? If so,
describe.

The Title V program provides a one stop review of permit equipment descriptions,
applicable permit condition on the equipment level, and facility-wide level, and all
applicable federal, state and local rules and regulations that the equipment and
facility must meet. This includes operating limitations, maintenance and record
keeping requirements, method of records retention and time period for retention.
Fee billing and collection for the entire facility is a benefit to the company as all
required fees are due at the same time. These benefits are to the applicants more so
than to the SCAQMD as many new programs had to be utilized to facilitate those
changes.

Y 4NQ 15. Other comments on benefits of title V?
The provision to provide public notices for TV sources have led to increased public
awareness of the types of facilities in the neighborhoods and communities.
Good Practices not addressed elsewhere in this questionnaire

Are any practices employed that improve the quality of the permits or other aspects of the
title V program that are not addressed elsewhere in this questionnaire?

EPA assistance not addressed elsewhere in this questionnaire

Is there anything else EPA can do to help your title V program?

Staff appreciates EPA’s expedited review of Title V permits when specifically requested for those
facilities that need to install control systems or modify processes to reduce emissions.
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Appendix C. U.S. EPA Statement of Basis Guidance



.QQ\‘EO sr4 ,&&- .
% g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
N
o S REGION IX
e pRot 75 Hawthorne Street

San Francisco, CA 94105-3901

Fébruary 19, 1999

Mr. David Dixon
Chairperson, Title V Subcommittee
San Luis Obispo County

Air Pollution Control District
3433 Roberto Court
San Luis Obispo, CA 93401

Dear Mr. Dixon:

I am writing to provide a final version of our response to your July 2, 1998 letter in which
you expressed concern about Region IX’s understanding of the Subcommittee’s tentative
resolution to the 45-day EPA review period issue. I have also included a summary of the
Subcommittee’s agreement on two title V implementation issues originally raised by some
Subcommittee members at our meeting on August 18, 1998. Our response reflects many
comments and suggestions we have received during the past several months from members of the
Title V Subcommittee and EPA’s Office of General Counsel. In particular, previous drafts of
this letter and the enclosure have been discussed at Subcommittee meetings on October 1, 1998,
November 5, 1998, January 14, 1999, and February 17, 1999. Today’s final version incorporates
suggested changes as discussed at these meetings and is separated into two parts: Part I is
"guidance" on what constitutes a complete Title V permit submittal; and Part II is a five-point
process on how to better coordinate information exchange during and after the 45-day EPA
review period.

We will address the letter to David Howekamp from Peter Venturini dated August 7,
1998 regarding permits issued pursuant to NSR rules that will not be SIP approved in the near
future. This issue was also discussed at the August 18 Title V Subcommittee meeting.



I appreciate your raising the issues regarding the 45-day EPA review clock to my
attention. Your efforts, along with the efforts of other Title V Subcommittee members, have
been invaluable towards resolving this and other Title V implementation issues addressed in this
letter. The information in the enclosure will clarify Title V permitting expectations between
Region IX and the California Districts and will improve coordination of Title V permit
information. It is important to implement this immediately, where necessary, so the benefits of
this important program can be fully realized as soon as possible in the state of California as well
as other states across the country.

If you have any questions please do not hesitate to call me at (415) 744-1254.

Sincerely,

Matt Haber
Chief, Permits Office

Enclosure

cc: California Title V Contacts
California Air Pollution Control Officers
Ray Menebroker, CARB
Peter Venturini, CARB



Enclosure

Neither the guidance in Part I nor the process in Part II replace or alter any requirements
contained in Title V of the Clean Air Act or 40 CFR Part 70.

PART I. Guidance on Information Necessary to Begin 45-day EPA Review

A complete submittal to EPA for a proposed permit consists of the application (if one has not
already been sent to EPA), the proposed permit, and a statement of basis. If applicable to the
Title V facility (and not already included in the application or proposed permit) the statement of
basis should include the following:

. additions of permitted equipment which were not included in the application;

. identification of any applicable requirements for insignificant activities or State-registered portable
equipment that have not previously been identified at the Title V facility,

. outdated SIP requirement streamlining demonstrations,

. multiple applicable requirements streamlining demonstrations,

. permit shields,

. alternative operating scenarios,

. compliance schedules,

. CAM requirements,

. plant wide allowable emission limits (PAL) or other voluntary limits,

. any district permits to operate or authority to construct permits;

. periodic monitoring decisions, where the decisions deviate from already agreed-upon levels (e.g.,

monitoring decisions agreed upon by the district and EPA either through: the Title V periodic monitoring
workgroup; or another Title V permit for a similar source). These decisions could be part of the permit
package or could reside in a publicly available document.



Part II - Title V Process

The following five-point process serves to clarify expectations for reviewing Title V permits and
coordinating information on Title V permits between EPA Region IX ("EPA") and Air Pollution
Districts in California ("District"). Districts electing to follow this process can expect the
following. Districts may, at their discretion, make separate arrangements with Region IX to
implement their specific Title V permit reviews differently.

Point 1: The 45-day clock will start one day after EPA receives all necessary information to
adequately review the title V permit to allow for internal distribution of the documents. Districts
may use return receipt mail, courier services, Lotus Notes, or any other means they wish to
transmit a package and obtain third party assurance that EPA received it. If a District would like
written notice from EPA of when EPA received the proposed title V permit, the District should
notify EPA of this desire in writing. After receiving the request, Region IX will provide written
response acknowledging receipt of permits as follows:

(Date)
Dear (APCO):
We have received your proposed Title V permit for_ (Source Name) on __(Date)

If, after 45-days from the date indicated above, you or anyone in your office has not heard from
us regarding this permit, you may assume our 45-day review period is over.

Sincerely,

Matt Haber
Chief, Permits Office

Point 2: After EPA receives the proposed permit, the permit application, and all necessary
supporting information, the 45-day clock may not be stopped or paused by either a District or
EPA, except when EPA approves or objects to the issuance of a permit.

Point 3: The Districts recognize that EPA may need additional information to complete its title V
permit review. If a specific question arises, the District involved will respond as best it can by
providing additional background information, access to background records, or a copy of the
specific document. '

The EPA will act expeditiously to identify, request and review additional information and the
districts will act expeditiously to provide additional information. If EPA determines there is a



basis for objection, including the absence of information necessary to review adequately the
proposed permit, EPA may object to the issuance of the permit. If EPA determines that it needs
more information to reach a decision, it may allow the permit to issue and reopen the permit after
the information has been received and reviewed.

Point 4: When EPA objects to a permit, the Subcommittee requested that the objection letter
identify why we objected to a permit, the legal basis for the objection, and a proposal suggesting
how to correct the permit to resolve the objection.

It has always been our intent to meet this request. In the future, when commenting on, or
objecting to Title V permits, our letters will identify recommended improvements to correct the
permit. For objection letters, EPA will identify why we objected to a permit, the legal basis for
the objection, and details about how to correct the permit to resolve the objection. Part 70 states
that "Any EPA objection...shall include a statement of the Administrator’s reasons for objection
and a description of the terms and conditions that the permit must include to respond to the
objections."

Point 5: When EPA objects to a permit, and a District has provided information with the intent to
correct the objection issues, the Subcommittee members requested a letter from EPA at the end
of the 90-day period stating whether the information provided by the District has satisfied the
objection.

While we agree with the Districts’ desire for clear, written communication from EPA, a written
response will not always be possible by the 90th day because the regulations allow a District 90
days to provide information. To allow EPA ample time to evaluate submitted information to
determine whether the objection issues have been satisfied, we propose establishing a clear
protocol. The following protocol was agreed to by members of the Subcommittee:

1. within 60 days of an EPA objection, the District should revise and submit a
proposed permit in response to the objection;

2. within 30 days after receipt of revised permit, EPA should evaluate information
and provide written response to the District stating whether the information
provided by the District has satisfied the objection.



December 20, 2001

(AR-18J)

Robert F. Hodanbosi, Chief

Division of Air Pollution Control
Ohio Environmental Protection Agency
122 South Front Street

P. O. Box 1049

Columbus, OChio 43266-1049

Dear Mr. Hodanbosi:

I am writing this letter to provide guidelines on the content of an adequate
statement of basis (SB) as we committed to do in our November 21, 2001,
letter. The regulatory basis for a SB is found in 40 C.F.R. § 70.7(a) (5) and
Ohio Administrative Code (OAC) 3745-77-08 (A7) (2) which requires that each draft
permit must be accompanied by “a statement that sets forth the legal and
factual basis for the draft permit conditions.” The May 10, 1991, preamble
also suggests the importance of supplementary materials.

“[United States Envirommental Protection Agency (USEPA)]...can cbject to
the issuance of a permit where the materials submitted by the State
permitting authority to EPA do not provide enough information to allow a
meaningful EPA review of whether the proposed permit is in compliance
with the requirements of the Act.” (56 FR 21750)

The regulatory language is clear in that a SB must include a discussion of
decision-making that went into the development of the Title V permit and to
provide the permitting authority, the public, and the USEPA a record of the
applicability and technical issues surrounding issuance of the permit. The SB
is part of the historical permitting record for the permittee. A SB generally
should include, but not be limited to, a description of the facility to be
permitted, a discussion of any operational flexibility that will be utilized,
the basis for applying a permit shield, any regulatory applicability
determinations, and the rationale for the monitoring methods selected. A SB
should specifically reference all supporting materials relied upon, including
the applicable statutory or regulatory provision.

While not an exhaustive list of what should be in a SB, below are several
important areas where the Chio Environmental Protection Agency’s (OEPA) SB
could be improved to better meet the intent of Part 70.
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Discussion of the Monitoring and Operational Requirements

OEPA’s SB must contain a discussion on the monitoring and operational
restriction provisions that are included for each emission unit. 40 C.F.R.
§70.6(a) and OAC 3745-77-07(A) require that monitoring and operational
requirements and limitations be included in the permit to assure compliance
with all applicable requirements at the time of permit issuance. OEPA’s
selection of the specific monitoring, including parametric monitoring and
recordkeeping, and operational requirements must be explained in the SB. For
example, if the permitted compliance method for a grain-loading standard is
maintaining the baghouse pressure drop within a specific range, the SB must
contain sufficient information to support the conclusion that maintaining the
pressure drop within the permitted range demonstrates compliance with the
grain-loading standard.

The USEPA Administrator’s decision in response to the Fort James Camas Mill
Title V petition further supports this position. The decision is available on
the web at
http://www.epa.gov/region07/programs/artd/air/title5/petitiondb/petitions/fort
_James decisionl999.pdf. The Administrator stated that the rationale for the
selected monitoring method must be clear and documented in the permit record.

Discussion of Applicability and Exemptions

The SB should include a discussion of any complex applicability determinations
and address any non-applicability determinations. This discussion could
include a reference to a determination letter that is relevant or pertains to
the source. If no separate determination letter was issued, the SB should
include a detailed analysis of the relevant statutory and regulatory
provisions and why the requirement may or may not be applicable. At a
minimum, the SB should provide sufficient information for the reader to
understand OEPA’s conclusion about the applicability of the source to a
specific rule. Similarly, the SB should discuss the purpose of any limits on
potential to emit that are created in the Title V permit and the basis for
exemptions from requirements, such as exemptions from the opacity standard
granted to emissions units under OAC rule 3745-17-07(7A). If the permit shield
is granted for such an exemption or non-applicability determination, the
permit shield must also provide the determination or summary of the
determination. See CAA Section 504 (f) (2) and 70.6(f) (1) (ii).

Explanation of any conditions from previously issued permits that are not
being transferred to the Title V permit

In the course of developing a Title V permit, OEPA may decide that an
applicable requirement no longer applies to a facility or otherwise not
federally enforceable and, therefore, not necessary in the Title V permit in
accordance with USEPA's "White Paper for Streamlined Development of the Part
70 Permit Applications" (July 10, 1995). The SB should include the rationale
for such a determination and reference any supporting materials relied upon in
the determination.
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I will also note that for situations that not addressed in the July 10, 1995,
White Paper, applicable New Source Review requirements can not be dropped from
the Title V permit without first revising the permit to install.

Discussion of Streamlining Requirements

The SB should include a discussion of streamlining determinations. When
applicable requirements overlap or conflict, the permitting authority may
choose to include in the permit the requirement that is determined to be most
stringent or protective as detailed in USEPA's "White Paper Number 2 for
Improved Implementation of the Part 70 Operating Permits Program" (March 5,
1996) . The SB should explain why OEPA concluded that compliance with the
streamlined permit condition assures compliance with all the overlapping
requirements.

Other factual information
The SB should also include factual information that is important for the
public to be aware of. Examples include:

1. A listing of any Title V permits issued to the same applicant at
the plant site, if any. In some cases it may be important to
include the rationale for determining that sources are support
facilities.

Attainment status.

Construction and permitting history of the source.

4. Compliance history including inspections, any violations noted, a
listing of consent decrees into which the permittee has entered
and corrective action(s) taken to address noncompliance.

w N

I do understand the burden that the increased attention to the SB will cause
especially during this time when OEPA has been working so hard to complete the
first round of Title V permit issuance. I do hope that you will agree with me
that including the information listed above in OEPA’s SB will only improve the
Title V process. If you would like examples of other permitting authorities’
SB, please contact us. We would be happy to provide you with some. I would
also mention here that this additional information should easily fit in the
format OEPA currently uses for its SB. We look forward to continued
cooperation between our offices on this issue. If you have any questions,
please contact Genevieve Damico, of my staff, at (312) 353-4761.

Sincerely yours,
/s/

Stephen Rothblatt, Chief
Air Programs Branch
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address, and telephone number of the
prospective applicant, and must include
an unequivocal statement of intent to
submit if such an application may be
filed, either a preliminary permit
application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

p- Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

q. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

r. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION”,
“COMPETING APPLICATION”,
“PROTEST”, “MOTION TO
INTERVENE”, as applicable, and the
Project Number of the particular
application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. An additional
copy must be sent to Director, Division
of Hydropower Administration and
Compliance, Federal Energy Regulatory
Commission, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

s. Agency Comments—Federal, state,
and local agencies are invited to file

comments on the described application.
A copy of the application may be
obtained by agencies directly from the
Applicant. If an agency does not file
comments within the time specified for
filing comments, it will be presumed to
have no comments. One copy of an
agency’s comments must also be sent to
the Applicant’s representatives.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 02—-280 Filed 1-4—-02; 8:45 am)|]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[TX—FRL-7126-1]
Notice of Deficiency for Clean Air Act

Operating Permits Program; State of
Texas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of deficiency.

SUMMARY: Pursuant to its authority
under section 502(i) of the Clean Air Act
(Act) and the implementing regulations
at 40 CFR 70.10(b)(1), EPA is publishing
this Notice of Deficiency (NOD) for the
Texas Clean Air Act title V Operating
Permits Program. The Notice of
Deficiency is based upon EPA’s finding
that the State’s periodic monitoring
regulations, compliance assurance
monitoring (CAM) regulations, periodic
monitoring and CAM general operating
permits (GOPs), statement of basis
requirement, applicable requirement
definition, and potential to emit
registration regulation do not meet the
minimum federal requirements of the
Act and 40 CFR part 70. Publication of
this notice is a prerequisite for
withdrawal of Texas’ title V program
approval, but EPA is not withdrawing
the program through this action.
EFFECTIVE DATE: ]anuary 7, 2002.
Because this NOD is an adjudication
and not a final rule, the Administrative
Procedure Act’s 30—day deferral of the
effective date of a rule does not apply.
FOR FURTHER INFORMATION CONTACT: ]ole
C. Luehrs, Chief, Air Permits Section,
Multimedia Planning & Permitting
Division, Environmental Protection
Agency Region 6, 1445 Ross Avenue,
Dallas, Texas 75202, (214) 665—7250.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
or “our”’ means EPA.
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I. Description of Action

We are publishing this NOD for the
Texas Clean Air Act (CAA or Act) title
V program, which was granted interim
approval on June 25, 1996. 61 FR
32693.1 On May 22, 2000, we
promulgated a rulemaking that extended
the interim approval period of 86
operating permits programs until
December 1, 2001. 65 FR 32035. The
action was subsequently challenged by
the Sierra Club and the New York
Public Interest Research Group
(NYPIRG). In settling the litigation, we
agreed to publish a document in the
Federal Register that would alert the
public that it may identify and bring to
our attention alleged programmatic and/
or implementation deficiencies in title V
programs, and that we would respond to
the public’s allegations within specified
time periods if the comments were
made within 90 days of publication of
the Federal Register document (March
11, 2001).

Public Citizen, on behalf of the
American Lung Association of Texas,
Environmental Defense, the law firm of
Henry, Lowerre & Federick, Lone Star
Chapter of the Sierra Club, Texas Center
for Policy Studies, Sustainable Energy
and Economic Development Coalition,
Texas Campaign for the Environment,
Galveston Houston Association for
Smog Prevention, Neighbors for
Neighbors, and Texas Impact
(collectively referred to as
“commenters”’) filed comments with
EPA alleging several deficiencies with
respect to the Texas title V program
(Comment Letter). We have completed
our review of those comments. We have
identified deficiencies relating to Texas’
periodic monitoring regulations, CAM
regulations, periodic monitoring and
CAM GOPs, statement of basis
requirement, applicable requirement
definition, and potential to emit
registration regulation. These
deficiencies are discussed below.

Under EPA’s permitting regulations,
citizens may, at any time, petition EPA
regarding alleged deficiencies in state
title V operating permitting programs. In
addition, EPA may identify deficiencies

10n December 6, 2001, we promulgated full
approval of Texas’ Operating Permits Program. 66
FR 63318.
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on its own. If, in the future, EPA agrees
with a new citizen petition or otherwise
identifies deficiencies, EPA may issue a
new NOD or take other affirmative
actions.

II. Deficiencies

Below is a discussion of the
comments that we have identified as
deficiencies, and by this notice are
requesting the State to correct the
deficiencies.

A. Periodic Monitoring Regulations

The commenters allege that instead of
ensuring that every title V permit
includes periodic monitoring, as
required by 40 CFR 70.6(a)(3)(i)(B), 30
TAC 122.142(c) makes periodic
monitoring optional because it only
requires permits to include periodic
monitoring “as required by the
executive director.” 2 Further, the
commenters contend that the Texas
Natural Resource Conservation
Commission’s (TNRCC) rules
specifically state that no facility need
submit an application for periodic
monitoring for approximately two years,
or longer.3 Therefore, the commenters
conclude that these provisions are
inconsistent with federal requirements.
The commenters also assert that
TNRCC'’s failure to require timely
periodic monitoring has caused the
issuance of numerous defective title V
permits. Comment Letter at 12.

According to TNRCC,

periodic monitoring is implemented in two
phases. The first phase is at initial issuance
for those emission limitations or standards
with no monitoring, testing, recordkeeping,
or reporting. The second phase is through the
GOPs for those emission limitations or
standards which only require a one-time test

230 TAC 122.142(c) provides that “‘each permit
shall contain periodic monitoring requirements, as
required by the executive director, that are designed
to produce data that are representative of the
emission unit’s compliance with the applicable
requirements.”

330 TAC 122.604(a)(1) & (2) provide that “for an
emission unit that is subject to an emission
limitation or standard on or before the issuance date
of a periodic monitoring GOP containing the
emission limitation or standard, the permit holder
shall submit an application no later than 30 days
after the end of the second permit anniversary
following issuance of the periodic monitoring GOP.
For an emission unit that becomes subject to an
emission limitation or standard after the issuance
date of a periodic monitoring GOP containing the
emission limitation or standard, the permit holder
shall submit an application no later than 30 days
after the second permit anniversary following the
date that the emission unit became subject to the
emission limitation or standard.”

The provisions of 30 TAC Chapter 122,
Subchapter G (§ 122.600-122.612) “[do] not apply
to emission limitations or standards for which the
executive director has determined that the
applicable requirement has sufficient periodic
monitoring (which may consistent of recordkeeping
* * %30 TAC 122.602(b).

at start-up or when requested by the EPA.
Each permit will contain periodic monitoring
as appropriate.

26 TexReg 3747, 3785 (May 25, 2001).4

However, TNRCC’s approach to
implementing periodic monitoring does
not comply with the requirements of
part 70. The requirement for periodic
monitoring is set forth in 40 CFR
70.6(a)(3)(1)(B), which requires that each
permit must include:

where the applicable requirement does not
require periodic testing or instrumental or
noninstrumental monitoring (which may
consist of recordkeeping designed to serve as
monitoring), periodic monitoring sufficient to
yield reliable data from the relevant time
period that are representative of the source’s
compliance with the permit * * *.”

A review of the relevant Texas
regulations reveals that Texas’ periodic
monitoring regulations do not meet the
requirements of part 70 and must be
revised. Under 30 TAC 122.600, the
periodic monitoring requirements of 30
TAC 122.142(c) are implemented
through a periodic monitoring GOP, or
a periodic monitoring case by case
determination, in accordance with 30
TAC Chapter 122, Subchapter G—
Periodic Monitoring.5 TNRCC’s use of a
phased approach through the GOP
process does not ensure that all permits
have periodic monitoring when they are
issued, as required by 40 CFR
70.6(a)(3)(1)(B). The regulations do not
meet the requirements of part 70
because a facility does not have to apply
for a periodic monitoring GOP until two
years after the periodic monitoring GOP
has been issued. 30 TAC 122.604(a)(1).
Since the two year period starts after
issuance of the GOP, a source’s title V
permit could be in effect for longer than
two years before periodic monitoring is
incorporated into the permit.®
Therefore, this regulatory deficiency
must be corrected. TNRCC must revise
its regulations to ensure that all title V
permits, including all GOPs, when
issued, contain periodic monitoring
requirements that meet the requirements
of 40 CFR 70.6(a)(3)(i)(B).

In addition, in implementing the
periodic monitoring requirement,

4However, a one-time test is not considered
periodic monitoring. Appalachian Power Company
v. EPA, 208 F.3d 1015, 1028 (D.C. Cir. 2000).

530 TAC 122.600(b) does allow TNRCC to
establish periodic monitoring requirements through
the permitting process for specific emission
limitations or standards to satisfy 30 TAC
122.142(c).

6If the emission unit becomes subject to an
emission limitation or standard after the issuance
date of a period monitoring GOP, the permit holder
must submit the application no later than 30 days
after the end of the second permit anniversary
following the date that the emission unit became
subject to the emission limitation or standard. 30
TAC 122.604(a)(2).

TNRCC must ensure that each permit
includes monitoring sufficient to assure
compliance with the terms and
conditions of the permit. See 40 CFR
70.6(c)(1).” Each permit must also
include periodic monitoring sufficient
to yield reliable data from the relevant
time period that are representative of
the source’s compliance with the
permit. See 40 CFR 70.6(a)(3)(i)(B).
Thus, if the periodic monitoring for a
particular applicable requirement is
inadequate to assure compliance with
the terms and conditions of the permit,
40 CFR 70.6(c)(1) and 30 TAC
122.142(b)(2)(B)(ii) require TNRCC to
provide enhanced monitoring to assure
compliance with the permit.

B. Compliance Assurance Monitoring
Regulations

The commenters allege that TNRCC’s
permit content rules do not require that
title V permits include testing and
monitoring sufficient to assure
compliance. Instead, the rules provide
that applications for CAM need not be
submitted for approximately two years,
and maybe longer. 30 TAC 122.704.8
Thus, the commenters assert that
TNRCC'’s failure to require sufficient
testing and monitoring in its title V
permits is a defect in its title V program
and has resulted in the issuance of
many ineffective and incomplete title V
permits. Comment Letter at 12—14.

According to TNRCC, CAM, like
periodic monitoring, is also being
implemented in a phased approach:

7 Also note that

Where the applicable requirement already
requires periodic testing or instrumental or non-
instrumental monitoring, however, * * * the
periodic monitoring rule in § 70.6(a)(3) does not
apply even if that monitoring is not sufficient to
assure compliance. In such cases, the separate
regulatory standard at § 70.6(c)(1) applies instead.
By its terms, § 70.6(c0(1)—Ilike the statutory
provisions it implements—calls for sufficiency
reviews of periodic testing and monitoring in
applicable requirements, and enhancement of that
testing or monitoring through the permit as
necessary to be sufficient to assure compliance with
the terms and conditions of the permit. In the
Matter of Pacificorp’s Jim Bridger and Naughton
Electric Utility Steam Generating Plants, Petition
No. VIII-00-1 at 18—19 (Administrator November
16, 2000).

830 TAC 122.704(a)(1) & (2) provide that “for an
emission unit that subject to this subchapter on or
before the issuance unit that subject to this
subchapter on or before the issuance date of a CAM
GOP containing an emission limitation or standard
that applies to that emission unit, the permit holder
shall submit an application no later than 30 days
after the end of the second permit anniversary
following issuance of the CAM GOP. For an
emission unit that becomes subject to this
subchapter after the issuance date of a CAM GOP
that applies to that emission unit, the permit holder
shall submit an application no later than 30 days
after the second permit anniversary following the
date that the emission unit became subject to this
subchapter.”
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The executive director is implementing
CAM and periodic monitoring through a
phased approach based on permit issuance
and SIC codes. The commission considered
several factors when developing the schedule
for application due dates. Due to the
technical requirements in 40 CFR part 64,
compliance with CAM and periodic
monitoring may require permit holders to
purchase and install new equipment or
conduct performance testing. The application
submittal schedule should allow permit
holders a reasonable amount of time to
budget for, purchase, install, and test
equipment necessary to comply with CAM
and periodic monitoring requirements.
Furthermore, the schedule allows the
executive director time to develop
comprehensive monitoring options for
inclusion in various CAM and periodic
monitoring GOPs issued over time. Finally,
under the schedule, permit holders will
submit applications to the executive director
in manageable numbers throughout each
calendar year. The executive director will be
able to review these applications in a more
timely fashion than if all applications were
due at the same time.

26 TexReg at 3786-87.

CAM is implemented through 40 CFR
part 64 and 40 CFR 70.6(a)(3)(i)(A). 40
CFR 64.5 provides that CAM applies at
permit renewal unless the permit holder
has not filed a title V permit application
by April 20, 1998, or the title V permit
application has not been determined to
be administratively complete by April
20, 1998. CAM also applies to a title V
permit holder who filed a significant
permit revision under title V after April
20, 1998. However, in this case, CAM
would only apply to pollutant specific
emission units for which the proposed
permit revision is applicable.

40 CFR 70.6(a)(3)(i)(A) requires that
each permit include “all monitoring and
analysis procedures or test methods
required under applicable monitoring
and testing requirements, including part
64 of this chapter [CAM] * * * ”

The TNRCC implements CAM
through either CAM GOPs or a CAM
case-by case determination, in
accordance with 30 TAC Chapter 122,
Subchapter G—Compliance Assurance
Monitoring. 30 TAC 122.700(a). The
TNRCC'’s use of a phased approach does
not ensure that all permits will have the
CAM required by 40 CFR
70.6(a)(3)(i)(A), according to the
schedule in 40 CFR 64.5 because a
facility does not have to apply for a
CAM GOP until two years after the CAM
GOP has been issued. Since the two year
period starts after issuance of the GOP,
a source’s title V permit could be
renewed (or a significant permit
revision issued) before CAM is
incorporated into the permit.® The

91f the emission unit that becomes subject to
Subchapter G after the issuance date of a CAM GOP

TNRCC regulations do not meet the
requirements of the Act and part 70 and
TNRCC must revise its regulations to
ensure that all title V permits, including
all GOPs, will have the CAM required
by CFR 70.6(a)(3)(i)(A), according to the
schedule in 40 CFR 64.5.

C. Periodic Monitoring and Compliance
Assurance Monitoring General
Operating Permits

The commenters allege that periodic
monitoring and CAM are permit
conditions which are required to be
included in each title V permit. The
TNRCC, however, is issuing title V
permits without periodic monitoring or
CAM, and allowing facilities to utilize
the GOP process to adopt periodic
monitoring and CAM. The commenters
assert that because periodic monitoring
and CAM are permit conditions, and not
operating permits, the periodic
monitoring and CAM GOPs do not
comply with the requirement in 40 CFR
70.6(d) that GOPs must “‘comply with
all requirements applicable to other part
70 permits.” For example, the
commenters claim the periodic
monitoring and CAM GOPs do not
include enforceable emission
limitations and standards, a schedule of
compliance, and a requirement that the
permittee submit to the permitting
authority no less often than every six
months, the results of any required
monitoring, as required by title V. The
commenters also assert that the CAM
and periodic monitoring GOPs do not
apply to “numerous similar sources”, as
required by 40 CFR 70.6(d). They apply
statewide to any source that has to
comply with applicable requirements
which are listed in the GOP. Therefore,
the commenters believe that CAM and
periodic monitoring GOPs simply do
not meet title V’s definition of or
requirements for general permits.
Comment Letter at 21-22.

The TNRCC argues that

the CAM and periodic monitoring GOPs
were not designed to mimic a [site operating
permit (SOP)]; therefore, the content will not
be identical to the requirements of 40 CFR
70.6(a) and (b). The CAM and periodic
monitoring GOPs are unique in that the
information submitted will become a part of
the existing SOP or GOP and are
supplemental to an existing operating permit.
The commission believes that Part 70
implements the requirements listed in 42
U.S.C. 7661b, Permit Applications. The
commission believes its application
requirement is consistent with 40 CFR 70.6(a)
and (b). These requirements have been

that applies to that emission unit, the permit holder
must submit an application no later than 30 days
after the second permit anniversary following the
date that the emission unit became subject to this
subchapter. 30 TAC 122.704(a)(2).

incorporated into a previously issued SOP or
GOP and are not required for CAM or
periodic monitoring GOP applications.

26 TexReg at 3786.

The TNRCC’s use of GOPs to
implement periodic monitoring and
CAM does not comply with part 70. The
requirements for GOPs are set forth in
40 CFR 70.6(d). 40 CFR 70.6(d)(1)
provides that “any general permit shall
comply with all requirements applicable
to other part 70 permits.” The
requirements for part 70 permits are set
forth in 40 CFR 70.6. A review of
Periodic Monitoring GOP No. 1 and
CAM GOP No. 1 shows that the terms
and conditions of these GOPs only
relate to the respective monitoring
requirements, monitoring options, and
related monitoring requirements for
certain applicable requirements.19 Thus,
they are missing a number of the
requirements of 40 CFR 70.6, and
therefore do not meet the requirements
for GOPs set forth in 40 CFR 70.6(d).
The fact that the missing requirements
may be in another permit or permit
application is irrelevant. 40 CFR 70.6(d)
requires that all the requirements of 40
CFR 70.6 be included in a GOP.
Therefore, Texas must revise its
regulations to ensure that each GOP
issued includes all of the requirements
in 40 CFR 70.6, including the periodic
monitoring and CAM requirements
discussed in Sections II.A. and B
above.1! Furthermore, Texas must
ensure that any GOP issued covers
similar sources, as required by 40 CFR
70.6(d).

D. Statement of Basis Requirement

The commenters claim that TNRCC’s
rules do not require that it prepare and
make available a statement setting forth
the “legal and factual basis for the draft
permit conditions (including references
to the applicable statutory or regulatory
provisions)”, otherwise known as a
“statement of basis”.12 Further, the
commenters assert that there have been
no statements of basis in the title V
facility files they have reviewed. The
files, however, do include a “Technical
Summary”’, which includes a process
description and tracks the facility’s
movement through the permitting
process. The commenters claim that
these “Technical Summaries” do not

10 Periodic monitoring GOP No. 1 and CAM GOP
No. 1 apply to nine different New Source
Performance Standards, 40 CFR part 60, Subparts F,
Y, CC, DD, HH, LL, NN, OOO, PPP; 30 TAC 111.111
(Visible Emissions), 30 TAC 111.151 (Emission
Limits on Nonagricultural Processes), and 30 TAC
111.171 (Emission Limits on Agricultural
Processes).

11 Inclusion of CAM in GOPs is subject to the
schedule set forth in 40 CFR 64.5.

1240 CFR 70.7(a)(5).
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explain the basis for the draft permit
conditions. Therefore, the commenters
contend that EPA should require
TNRCC to prepare a statement of basis
that meets the part 70 requirements.
Comment Letter at 21-22.

According to TNRCC:

[tlhe executive director does not prepare a
specific “statement of basis” for each permit,
but rather has implemented this Part 70
provision by developing a permit that states
a regulatory citation for each applicable
requirement. The commission is unaware of
any self-implementing statutory requirements
that do not have parallel regulatory
provisions. These permit conditions are
based on the application and the technical
review which includes a site inspection. The
commission believes including this detail in
the permits meets the requirements of Part 70
for including a statement of basis.

26 TexReg at 3769-70.

The TNRCC'’s approach to the
“statement of basis” requirement does
not comply with the requirements of
part 70. 40 CFR 70.7(a)(5) requires that
“[t]he permitting authority shall provide
a statement that sets forth the legal and
factual basis for the draft permit
conditions (including references to the
applicable statutory or regulatory
provisions). The permitting authority
shall send this statement to EPA and to
any other person who requests it.” For
example, in the Fort James Camas Mill
title V Petition Response, EPA stated
that this section required that ““the
rationale for the selected monitoring
method must be clear and documented
in the permit record.” In the Matter of
Fort James Camas Mill, Petition No. X—
1999-1 at 8 (Administrator December
22, 2000).

Our review of TNRCC’s regulations
reveals that there is no state regulation
corresponding to 40 CFR 70.7(a)(5). The
“Technical Summaries” do not set forth
the legal and factual basis for the draft
permit conditions. Furthermore, the
elements of the statement of basis may
change depending on the type and
complexity of the facility, and would
also be subject to change because of
future regulatory revisions. Accordingly,
a statement of basis should include, but
is not limited to, a description of the
facility, a discussion of any operational
flexibility that will be utilized at the
facility, the basis for applying the
permit shield, any federal regulatory
applicability determinations, and the
rationale for the monitoring methods
selected.

Therefore, Texas must revise its
regulations to require that it prepare and
make available a statement setting forth
the legal and factual basis for the draft
permit conditions (including references
to the applicable statutory or regulatory

provisions), and that this statement be
sent to EPA and any person who
requests it, as required by 40 CFR
70.7(a)(5). This provision will require
TNRCC to explain why certain specific
requirements, as set forth above, were
included in the permit. See In the
Matter of Fort James Camas Mill,
Petition No. X—1999-1 at 8 (‘rationale
for selected monitoring method must be
clear and documented in the permit
record”’).

E. Applicable Requirement Definition

The commenters allege that Texas’
definition of “applicable requirement”
does not include all applicable
provisions of the Texas State
Implementation Plan (SIP). For
example, 30 TAC Chapter 101, Sections
101.1 through 101.30 (Subchapter A),
are included in the Texas SIP. Yet the
TNRCC only includes Subchapter H of
Chapter 101 as an “applicable
requirement.” Second, the commenters
contend that the TNRCC’s applicable
requirement definition refers to Texas
Administrative Code sections which
may change without corresponding
changes in the Texas SIP. Because title
V facilities are obligated to comply with
all provisions of the Texas SIP, the
commenters assert that the Texas rules
should generally state that any current
provision of the Texas SIP is an
applicable requirement. Comment Letter
at 22-23.

The definition of applicable
requirement in 40 CFR 70.2 includes, as
they apply to emission units in a part 70
source, ‘‘any standard or other
requirement provided for in the
applicable implementation plan
approved or promulgated by EPA
through rulemaking under title I of the
Act, that implements the relevant
requirements of the Act, including any
revisions to that plan promulgated in
[40 CFR part 52]”. Thus, the phrase
“relevant requirements of the Act” is
not limited to requirements relating to
permit content.” 13

A review of Chapter 101, Subchapter
A reveals that a number of these
regulations are applicable requirements
of the Act, including, but not limited to,
30 TAC 101.1, 101.6, 101.7, and
101.11.14 Therefore, TNRCC must revise
its definition of “applicable
requirement” in 30 TAC 122.10(2) to

13 TNRCC has stated that it “includes in the
definition of applicable requirement those chapters
and portions of chapters provided in the SIP that
are relevant to permit content.” 26 TexReg at 3759
(emphasis added).

14 This is not an exhaustive list. We will work
with TNRCC to identify all applicable requirements
that must be included in its definition of applicable
requirements, including any regulations outside of
Chapter 101.

include all the applicable provisions of
its SIP in its definition of applicable
requirement.

However, contrary to the commenters’
assertions, we have concluded there is
no requirement that TNRCC adopt a
definition to generally state that any
current provision of the Texas SIP is an
applicable requirement. A State may
cite to specific provisions of its
administrative code, as Texas has done.
Failing to adopt the general definition as
set forth in 40 CFR 70.2 may result in
TNRCC having to revise its title V
program if it adopts an applicable
requirement elsewhere in the SIP that
does not fit within its definition of
applicable requirement in its title V
regulations.

F. Potential to Emit Registration
Regulation

The commenters state that although
part 70 allows facilities to avoid title V
permitting by limiting their potential to
emit (PTE), EPA Guidance requires that
the limits be practically enforceable.
However, the commenters assert that 30
TAC 122.122(e), which allows a facility
to keep all documentation of its PTE
limitations on site without providing
those documents to the State or to EPA,
is not practically enforceable.15 The
public files on the facility would
contain no information regarding the
limitations that the facility has adopted.
Neither the State nor EPA would know
about the limitations unless they
specifically inquire about them at the
facility, and therefore these limits
would not be practically enforceable.
Thus, the commenters contend that EPA
should require that any limitations
Texas allows on PTE be recorded in
public files and practically enforceable.
Comment Letter at 26—27.

(a) For purposes of determining
applicability of the Federal Operating
Permit Program under this chapter, the
owner or operator of stationary sources
without any other federally enforceable
emission rate may limit their sources’
potential to emit by maintaining a
certified registration of emissions,
which shall be federally enforceable.

* * %
* * * * *

(d) In order to qualify for registrations
of emissions under this section, the
maximum emission rates listed in the
registration must be less than those rates
defined for a major source in § 122.10 of
this title (relating to General
Definitions).

(e) The certified registrations of
emissions and records demonstrating
compliance with such registration shall

1530 TAC 122.122 reads as follows:
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be maintained on-site, or at an
accessible designated location, and shall
be provided, upon request, during
regular business hours to
representatives of the Texas Air Control
Board or any air pollution control
agency having jurisdiction.

According to TNRCC,

[it] agrees that a regulation limiting a site’s
potential to emit must be practically
enforceable, but that certified registrations
kept on site meet this requirement. The
§ 122.10 potential to emit definition specifies
that “any certified registration or
preconstruction authorization restricting
emissions * * * shall be treated as part of its
design if the limitation is enforceable by the
EPA.” The EPA, in 40 CFR 52.21(b)(17),
defines federally enforceable as “all
limitations and conditions which are
enforceable by the administrator, including
those * * * requirements within any
applicable SIP.” Since the commission
submitted § 122.122 for incorporation into
the SIP, the commission considers limits
established under § 122.122 to be federally
enforceable. Further, § 122.122 specifies that
certain registration of emissions and records
demonstrating compliance with the
registration must be kept on-site, or at an
accessible location, and shall, upon request,
be provided to the commission or any air
pollution control agency having jurisdiction.
The commission does not believe that a
certified registration of emissions must be
submitted in order to be practically
enforceable since the owner or operator must
make the registration and any supporting
documentation available during an
inspection.

26 TexReg at 3761.

The TNRCC'’s approach to PTE
limitations does not comply with the
requirements of the Act. First, 30 TAC
122.122 is not part of the Texas SIP. The
EPA has not approved 30 TAC 122.122,
into the SIP. Therefore it is not federally
enforceable.16

Even if the rule were federally
enforceable, the rule must also be
practically enforceable.1” One of the
requirements for practical enforceability

16 Texas’ definition of “federally enforceable” in
30 TAC 101.1(31) also supports this conclusion.
Federally enforceable is defined as “all limitations
and conditions which are enforceable by the EPA
administrator, including those requirements
developed under 40 CFR parts 60 and 61,
requirements within any applicable state
implementation plan (SIP), any permit
requirements established under 40 CFR 52.21 or
under regulations approved pursuant to 40 CFR part
51, subpart I, including operating permits issued
under the approved program that is incorporated
into the SIP and that expressly requires adherence
to any permit issued under such program.”

17 Seitz and Van Heuvelen, Release of Interim
Policy on Federal Enforceability of Limitations on
Potential to Emit (January 22, 1996), and Stein,
Guidance on Enforceability Requirements for
Limiting Potential to Emit through SIP and § 112
Rules and General Permits (January 25, 1995)

is notice to the State.’® Under 30 TAC
122.122, there is no requirement that the
State be notified and the registrations
are kept on site. Therefore, neither the
public, TNRCC, or EPA know what the
PTE limit is without going to the site. A
facility could change its PTE limit
several times without the public or
TNRCC knowing about the change.
Therefore, these limitations are not
practically enforceable, and TNRCC
must revise this regulation to make the
regulation practically enforceable. The
revised regulation must also be
approved into the SIP before it, and the
registrations, become federally
enforceable.

III. Effect of Notice of Deficiency

Title V of the Act provides for the
approval of state programs for the
issuance of operating permits that
incorporate the applicable requirements
of the Act. To receive title V program
approval, a state permitting authority
must submit a program to EPA that
meets certain minimum criteria, and
EPA must disapprove a program that
fails, or withdraw an approved program
that subsequently fails, to meet these
criteria. These criteria include
requirements that the state permitting
authority have authority to “assure
compliance by all sources required to
have a permit under this subchapter
with each applicable standard,
regulation or requirement under this
chapter.” CAA Section 502(b)(5)(A).

40 CFR 70.10(c)(1) provides that EPA
may withdraw a part 70 program
approval, in whole or in part, whenever
the approved program no longer
complies with the requirements of part
70. This section goes on to list a number
of potential bases for program
withdrawal, including the case where
the permitting authority fails to
promulgate or enact new authorities
when necessary. 40 CFR
70.10(c)(1)(1)(A).

40 CFR 70.10(b) sets forth the
procedures for program withdrawal, and
requires as a prerequisite to withdrawal
that the permitting authority be notified
of any finding of deficiency by the
Administrator and that the notice be
published in the Federal Register.
Today’s notice satisfies this requirement
and constitutes a finding of deficiency.
If the permitting authority has not taken
“significant action to assure adequate
administration and enforcement of the
program’’ within 90 days after
publication of a notice of deficiency,
EPA may take action under 40 CFR

18 Stein, Guidance on Enforceability
Requirements for Limits Potential to Emit through
SIP and § 112 Rules and General Permits at 6-8.

70.10(b)(2). 40 CFR 70.10(b)(3) provides
that, if a state has not corrected the
deficiency within 18 months of the
NOD, EPA will apply the sanctions
under section 179(b) of the Act, in
accordance with section 179(a) of the
Act. Upon EPA action, the sanctions
will go into effect unless the state has
corrected the deficiencies identified in
this notice within 18 months after
signature of this notice.1® 40 CFR
70.10(b)(4) provides that, if the state has
not corrected the deficiency within 18
months after the date of finding of
deficiency, EPA must promulgate,
administer, and enforce a whole or
partial program within 2 years of the
date of the finding.

This document is not a proposal to
withdraw Texas’ title V program.
Consistent with 40 CFR 70.10(b)(2), EPA
will wait at least 90 days, at which point
it will determine whether Texas has
taken significant action to correct the
deficiencies.

IV. Administrative Requirements
Under section 307(b)(1) of the Clean

Air Act, petitions for judicial review of

today’s action may be filed in the

United States Court of Appeals for the

appropriate circuit by March 8, 2002.
Dated: December 20, 2001.

Gregg A. Cooke,

Regional Administrator, Region 6.

[FR Doc. 02—298 Filed 1-4—02; 8:45 am)]

BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7126-4]
Sole Source Aquifer Determination for

Glen Canyon Aquifer System, Moab,
Utah

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final determination.

SUMMARY: Pursuant to section 1424(e) of
the Safe Drinking Water Act, the Acting
Regional Administrator of the U.S.
Environmental Protection Agency (EPA)
in Region VIII has determined that the
Glen Canyon Aquifer System at Moab,
Utah and the immediately adjacent
recharge area is the sole or principal
source of drinking water for the area.
The area is located in southeast Utah
extending from the City of Moab,
southeast, encompassing approximately
76,000 acres in Townships 25 through
28 South and Ranges 21 through 24 East

19The EPA is developing an Order of Sanctions
rule to determine which sanction applies at the end
of this 18 month period.



BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF )
LOS MEDANOS ENERGY ) PETITION NO.
CENTER ) ORDER RESPONDING TO

) PETITIONERS REQUEST THAT THE
MAIJOR FACILITY REVIEW ) ADMINISTRATOR OBJECT TO
PERMIT No. B1866, ) ISSUANCE OF A STATE OPERATING
Issued by the Bay Area Air ) PERMIT
Quality Management District )

)

ORDER DENYING IN PART AND GRANTING IN PART PETITION FOR OBJECTION
TO PERMIT

On September 6, 2001, the Bay Area Air Quality Management District, (“BAAQMD” or
“District”) issued a Major Facility Review Permit to Los Medanos Energy Center, Pittsburg,
California (“Los Medanos Permit” or “Permit”), pursuant to title V of the Clean Air Act (“CAA”
or “the Act”), 42 U.S.C. §§ 7661-7661f, CAA §§ 501-507. On October 12, 2001, the
Environmental Protection Agency (“EPA”) received a petition from Our Children’s Earth
Foundation (“OCE”) and Californians for Renewable Energy, Inc., (“CARE”) (collectively, the
“Petitioners”) requesting that the EPA Administrator object to the issuance of the Los Medanos
Permit pursuant to Section 505(b)(2) of the Act, the federal implementing regulations found at 40
CFR Part 70.8, and the District’s Regulation 2-6-411.3 (“Petition™).

The Petitioners allege that the Los Medanos Permit (1) improperly includes an emergency
breakdown exemption condition that incorporates a broader definition of “emergency” than
allowed by 40 CFR § 70.6(g); (2) improperly includes a variance relief condition which is not
federally enforceable; (3) fails to include a statement of basis as required by 40 CFR § 70.7(a)(5);
(4) contains pemit conditions that are inadequate under 40 CFR Part 70, namely that certain
provisions are unenforceable; and (5) fails to incorporate certain changes OCE requested during
the public comment period and agreed to by BAAQMD.

EPA has now fully reviewed the Petitioners’ allegations. In considering the allegations,
EPA performed an independent and in-depth review of the Los Medanos Permit; the supporting
documentation for the Los Medanos Permit; information provided by the Petitioners in the
Petition and in a letter dated November 21, 2001; information gathered from the Petitioners in a
November 8, 2001 meeting; and information gathered from the District in meetings held on
October 31, 2001, December 5, 2001, and February 7, 2002. Based on this review, I grant in part
and deny in part the Petitioners’ request that I “object to the issuance of the Title V Operating
Permit for the Los Medanos Energy Center,” and hereby order the District to reopen the Permit



for the reasons described below.

I STATUTORY AND REGULATORY FRAMEWORK

Section 502(d)(1) of the Act calls upon each State to develop and submit to EPA an
operating pemmit program to meet the requirements of title V. In 1995, EPA granted interim
approval to the title V operating permit program submitted by BAAQMD. 60 Fed. Reg. 32606
(June 23, 1995); 40 CFR Part 70, Appendix A. Effective November 30, 2001, EPA granted full
approval to BAAQMD'’s title V operating permit program. 66 Fed. Reg. 63503 (December 7,
2001).

Major stationary sources of air pollution and other sources covered by title V are required
to apply for an operating permit that includes applicable emission limitations and such other
conditions as are necessary to assure compliance with applicable requirements of the Act. See
CAA §§ 502(a) and 504(a). The title V operating permit program does not generally impose new
substantive air quality control requirements (which are referred to as “applicable requirements”),
but does require permits to contain monitoring, recordkeeping, reporting, and other conditions to
assure compliance by sources with existing applicable requirements. 57 Fed. Reg. 32250, 32251
(July 21, 1992). One purpose of the title V program is to enable the source, EPA, permitting
authorities, and the public to better understand the applicable requirements to which the source is
subject and whether the source is meeting those requirements. Thus, the title V operating
permits program is a vehicle for ensuring that existing air quality control requirements are
appropriately applied to facility emission units and that compliance with these requirements is
assured.

Under § 505(a) of the Act and 40 CFR § 70.8(a), permitting authorities are required to
submit all operating permits proposed pursuant to title V to EPA for review. If EPA determines
that a permit is not in compliance with applicable requirements or the requirements of 40 CFR
Part 70, EPA will object to the permit. If EPA does not object to a permit on its own initiative,
section 505(b)(2) of the Act and 40 CFR § 70.8(d) provide that any person may petition the
Administrator, within 60 days of the expiration of EPA’s 45-day review period, to object to the
permit. To justify the exercise of an objection by EPA to a title V permit pursuant to section
505(b)(2), a petitioner must demonstrate that the permit is not in compliance with the
requirements of the Act, including the requirements of Part 70. Part 70 requires that a petition
must be “based only on objections to the permit that were raised with reasonable specificity
during the public comment period. . ., unless the petitioner demonstrates that it was impracticable
to raise such objections within such period, or unless the grounds for such objection arose after
such period.” 40 CFR § 70.8(d). A petition for administrative review does not stay the
effectiveness of the permit or its requirements if the permit was issued after the expiration of
EPA’s 45-day review period and before receipt of the objection. If EPA objects to a permit in
response to a petition and the permit has been issued, the permitting authority or EPA will
modify, terminate, or revoke and reissue such a permit using the procedures in 40 CFR §§
70.7(g)(4) or (5)(i) and (ii) for reopening a permit for cause.



II. BACKGROUND

The Los Medanos Energy Center facility (“Facility”), formerly owned by Enron
Corporation under the name Pittsburg District Energy Facility, is a natural gas-fired power plant
presently owned and operated by Calpine Corporation. The plant, with a nominal electrical
capacity of 555-megawatts (“MW?), is located in Pittsburg, California. The Facility received its
final determination of compliance (“FDOC”)' from the District in June, 1999, and its license to
construct and operate from the California Energy Commission (“CEC”) on August 17, 1999.
The Facility operates two large natural gas combustion turbines with associated heat recovery
steam generators (“HRSG”), and one auxiliary boiler. The Facility obtained a revised authority
to construct (“ATC”)’ permit from the District in March, 2001 to increase heat input ratings of
the two HRSGs and the auxiliary boiler,* and to add a fire pump diesel engine and a natural gas-
fired emergency generator. The Facility began commercial operation in July, 2001. The Facility
emits nitrogen oxide (“NOx”’), carbon monoxide (“CQO”), and particulate matter (“PM”), all of
which are regulated under the District’s federally approved or delegated nonattainment new
source review (“NSR”) and prevention of significant deterioration (“PSD”) programs’ or other
District Clean Air Act programs.

On June 28, 2001, the District completed its evaluation of the title V application for the
Facility and issued the draft title V Permit. Under the District’s rules, this action started a
simultaneous 30-day public comment period and a 45-day EPA review period. On August 1,
2001, Mr. Kenneth Kloc of the Environmental Law and Justice Clinic submitted comments to the

'An FDOC describeshow a proposed facility will comply with applicable federal, state, and BAAQMD
regulations, including control technolo gy and emission offset requirements of New Source Review. Permit
conditions necessary to insure compliance with applicable regulations are also included.

>The FDOC served as an evaluation report for both the CEC’s certificate and the District’s authority to
construct (“ATC”) permit. The initial ATC was issued by the District shortly after the FDOC under District
application #18595.

SATC permits are federally enforceable pre-construction permits that reflect the requirements of the
attainment area prevention of significant deterioration and nonattainment area new source review (“NSR”) programs.
The District’s NSR re quirements are described in Regulation 2, Rule 2. New power plants locating in California
subject to the CEC certification requirements must also comp ly with Regulation 2, Rule 3, titled Power P lants.
Regulation 2-3-405 requires the District to issue an ATC for a subject facility only after the CEC issues its certificate
for the facility.

*The increased heat input allowed the facility to increase its electrical generating capacity from 520 MW to
555 MW.

>The District was implementing the federal PSD program under a delegation agreement with EPA dated
October 28, 1997. The non-attainment N SR pro gram was most recently SIP -approved by EP A on January 26, 1999.
64 Fed. Reg. 3850.



District on the draft Los Medanos Permit on behalf of OCE (“OCE’s Comment Letter”).® The
District responded to OCE’s Comment Letter by a letter dated September 4, 2001, from William
de Boisblanc (“Response to Comments”). EPA Region IX did not object to the proposed permit
during its 45-dayreview period. The Petition to Object to the Permit, filed by OCE and CARE
and dated October 9, 2001, was received by Region IX on October 12, 2001. EPA calculates the
period for the public to petition the Administrator to object to a permit as if'the 30-day public
comment and 45-day EPA review periods run sequentially, accordingly petitioners have 135 days
after the issuance of a draft permit to submit a petition.” Given that the Petition was filed with
EPA on October 12,2001, I find that it was timely filed. I also find that the Petition is
appropriately based on objections that were raised with reasonable specificity during the
comment period or that arose after the public comment period expired.®

III. ISSUES RAISED BY THE PETITIONERS

A. District Breakdown Relief Under Permit Condition I.LH.1

Petitioners’ first allegation challenges the inclusion in the Los Medanos Permit of
Condition I.H.1, a provision which incorporates SIP rules allowing a permitted facility to seek
relief from enforcement by the District in the event of a breakdown. Petition at 3. Petitioners
assert that the definition of “breakdown” at Regulation 1-208 would allow relief in situations
beyond those allowed under the Clean Air Act. Specifically, Petitioners allege that the
“definition of ‘breakdown’ in Regulation 1-208 is much broader than the federal definition of
breakdown, which is provided in 40 CFR Part 70," or more precisely, at 40 CFR § 70.6(g).

Condition I.H.1 incorporates District Regulations 1-208, 1-431, 1-432, and 1-433
(collectively the “Breakdown Relief Regulations™) into the Permit. Regulation 1-208 defines
breakdown, and Regulations 1-431 through 1-433 describe how an applicant is to notify the
District of a breakdown, how the District is to determine whether the circumstances meet the
definition of a breakdown, and what sort of relief to grant the permittee. To start our analysis, it

We note that OCE submitted its comments to the District days after the close of the public comment period
established pursuant to the District’s Regulation 2-6-412 and 40 CFR § 70.7(h)(4). Though we are responding to the
Petition despite this possible procedural flaw, we reserve our right to raise this issue in any future proceeding.

"This 135-day period to petition the Administrator is based on a 30-day District public notice and comment
period, a 45-day EPA review period and the 60-day period for a person to file a petition to object with EPA.

%In its Comment Letter, OCE generally raised concerns with the draft Major Facility Review Permit that are
the basis for the Petition. In regard to whether all issues were raised with ‘reasonable specificity,’l find that claims
one through four ofthe Petition were raised adequately in OCE’s Comment Letter. The fifth claim, that the District
did not live up to its commitment to make changes to the Permit, can be raised in the Petition since the grounds for
the claim arose after the public comment period ended. See 40 CFR § 70.8(d). Finally, CARE’s non-participation in
the District’s notice-and-comment process does not prevent the organization from filing atitle V petition because the
regulations allow “any person” to file a petition based on earlier objections raised during the public comment period

regardless o f who had filed those earlier comments. See CAA § 505(b)(2); 40 CFR § 70.8(d)
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is important to understand the impact of granting relief under the Breakdown Relief Regulations.
Neither Condition [.H.1, nor the SIP provisions it incorporates into the Permit, would allow for
an exemption from an applicable requirement for periods of excess emissions. An “exemption
from an applicable requirement” would mean that the permittee would be deemed not to be in
violation of the requirement during the period of excess emissions. Rather, these Breakdown
Relief Regulations allow an applicant to enter into a proceeding in front of the District that could
ultimately lead to the District employing its enforcement discretion not to seek penalties for
violations of an applicable requirement that occurred during breakdown periods.

Significantly, the Breakdown Relief Regulations have been approved by EPA as part of
the District’s federally enforceable SIP. 64 Fed. Reg. 34558 (June 28, 1999) (this is the most
recent approval of the District’s Regulation 1). Part 70 requires all SIP provisions that apply to a
source to be included in title V permits as “applicable requirements.” See In re Pacificorp’s Jim
Bridger and Naughton Electric Utility Steam Generating Plants, Petition No. VIII-00-1, at 23-24
(“Pacificorp”). On this basis alone, the inclusion of the Breakdown Relief Regulations in the
permit is not objectionable.’

Moreover, Petitioners’ allegation that Condition 1.H.1 is inconsistent with 40 CFR §
70.6(g) does not provide a basis for an objection. 40 CFR § 70.6(g) allows a permitting authority
to incorporate into its title V permit program an affirmative defense provision for “emergency”
situations as long as the provision is consistent with the 40 CFR § 70.6(g)(3) elements. Such an
emergency defense then may be incorporated into permits issued pursuant to that program. As
explained above, these regulations provide relief based on the District’s enforcement discretion
and do not provide an affirmative defense to enforcement. Moreover, to the extent the
emergency defense is incorporated into a permit, 40 CFR § 70.6(g)(5) makes clear that the Part
70 affirmative defense type of relief for emergency situations “is in addition to any emergency or
upset provision contained in any applicable requirement.” This language clarifies that the Part 70
regulations do not bar the inclusion of applicable SIP requirements in title V permits, even if
those applicable requirements contain “emergency” or “upset” provisions such as Condition
1.H.1 that may overlap with the emergency defense provision authorized by 40 CFR § 70.6(g).

Also, a review of the Breakdown Relief Regulations themselves demonstrates that they
are not inconsistent with the Clean Air Act, and therefore, not contrary to the Act. A September
28, 1982, EPA policy memorandum from Kathleen Bennet, titled Policy on Excess Emissions
During Startup, Shutdown, Maintenance, and Malfunctions (“1982 Excess Emission Policy™),
explains that “all periods of excess emissions [are] violations of the applicable standard.”
Accordingly, the 1982 Excess Emission Policy provides that EPA will not approve automatic
exemptions in operating permits or SIPs. However, the 1982 Excess Emission Policy also

%This holds true even if the Petitioner could support an allegation that EPA had erroneously incorporated
the provisions into the SIP. See Pacificorp at 23 (“even if the provision were found not to satisfy the Act, EPA could
not properly object to a permit term that is derived from a provision of the federally approved SIP”). However, as
explained below, EPA believes that these provisions were appropriately approved as part of the District’s SIP.
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explains that EPA can approve, as part of a SIP, provisions that codify an “enforcement
discretion approach.” The Agency further refined its position on this topic in a September 20,
1999 policy memorandum from Steven A. Herman and Robert Perciasepe, titled State
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and
Shutdown (“1999 Excess Emission Policy”)."” The 1999 Excess Emission Policy explained that
a permitting authority may express its enforcement discretion through appropriate affirmative
defense provisions approved into the SIP as long as the affirmative defense applies only to civil
penalties (and not injunctive relief) and meets certain criteria. As previously explained, the
Breakdown Relief Regulations approved into the District’s SIP provide neither an affirmative
defense to an enforcement action nor an automatic exemption from applicable requirements, but
rather serve as a mechanism for the District to use its enforcement discretion. Therefore, I find
that the provision is not inconsistent with the Act.

Finally, Petitioners allege that the inclusion of Condition I.H.1 “creates unnecessary
confusion and unwarranted potential defense to federal civil enforcement.” Inclusion of
Condition I.H.3 in the Los Medanos Permit clarifies Condition I.H.1 by stating that “[t]he
granting by the District of breakdown relief . . . will not provide relief from federal enforcement.
Contrary to Petitioners’ allegation, we find that addition of this language successfully dispels any
ambiguity as to the impact of the provision, especially as it relates to federal enforceability, and
therefore clears up “confusion” and limits “unwarranted defenses.” For the reasons stated above,
I deny the Petition as it relates to Condition I.H.1 and the incorporation of the Breakdown Relief
Regulations into the Permit.

2

B. Hearing Board Variance Relief Under Permit Condition [.H.2

The Petitioners’ second allegation challenges the inclusion in the Los Medanos Permit of
Condition I.H.2, which states that a “permit holder may seek relief from enforcement action for a
violation of any of the terms and conditions of this permit by applying to the District’s Hearing
Board for a variance pursuant to Health and Safety Code Section 42350. . . .” Petition at 3.
Petitioners make a number of arguments in support of their claim that the reference to
California’s Variance Law in the Los Medanos Permit serves as a basis for an objection; none of
these allegations, however, serves as an adequate basis for EPA to object to the Permit.

Health and Safety Code (“HSC”) sections 42350 et seq. (“California’s Variance Law”)
allow a permittee to request an air district hearing board to issue a variance to allow the permittee
to operate in violation of an applicable district rule, or State rule or regulation for a limited time.
Section 42352(a) prohibits the issuance of a variance unless the hearing board makes specific

1% On December 5,2001, EPA issued a brief clarification of this policy. Re-Issuance of Clarification — State
Implementation Plans (SIPs); Policy Regarding Excess Emissions During Malfunction, Startup, and Shutdown.
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findings."" Section 42352(a)(2) limits the availability of variances to situations involving non-
compliance with “any rule, regulation, or order of the district.” As part of the variance process,
the hearing board may set a “schedule of increments of progress,” to establish milestones and
final deadlines for achieving compliance. See, e.g., HSC § 42358. EPA has not approved
California’s Variance Law into the SIP or Title V program of any air district. See, e.g., 59 Fed.
Reg. 60939 (Nov. 29, 1994) (proposing to approve BAAQMD’s title V program without
California’s Variance Law); 60 Fed. Reg. 32606 (June 23, 1995) (granting final interim approval
to BAAQMD’s title V program).

Petitioners argue that the “variance relief issued by BAAQMD under state law does not
qualify as emergency breakdown relief authorized by the Title V provisions . . ..” Petition at 4.
As with the Breakdown Relief Regulations, Petitioners’ true concern appears to be that Condition
I.LH.2 and California’s Variance Law are inconsistent with 40 CFR § 70.6(g), which allows for
the incorporation of an affirmative defense provision into a federally approved title V program,
and thus into title V permits. Condition I.H.2 and California’s Variance Law, however, do not
need to be consistent with 40 CFR § 70.6(g) because these provisions merely express an aspect
of the District’s discretionary enforcement authority under State law rather than incorporate a
Part 70 affirmative defense provision into the Permit.”” As described above, the discretionary

" HSC section 423 52(a) provides as follows:

No variance shall be granted unless the hearing board makes all of the following findings:
(1) That the petitioner for a variance is, or will be, inviolation of Section 41701 or of any rule,
regulation, or order of the district.
(2) That, due to conditions beyond the reasonable control of the petitioner, requiring compliance
would resultin either (A) an arbitrary or unreasonable taking of property, or (B) the practical
closing and elimination of a lawful business. In making those findings where the petitioner is a
public agency, the hearing board shall consider whether or notrequiring immediate compliance
would imp ose an unre asonable burden up on an essential public service. For purposes of this
paragraph, "essential public service" means a prison, detention facility, police or firefighting
facility, school, health care facility, landfill gas control or processing facility, sewage treatment
works, or water delivery op eration, if owned and op erated by a public agency.
(3) That the closing or taking would be without a corresponding benefit in reducing air
contaminants.
(4) That the applicant for the variance has given consideration to curtailing operations ofthe
source in lieu of obtaining a variance.
(5) During the period the variance is in effect, that the applicant will reduce excess emissions to the
maximum extent feasible.
(6) During the period the variance is in effect, that the app licant will monitor or otherwise quantify
emission levels from the source, if requested to do so by the district, and report these
emission levels to the district pursuant to a schedule established by the district.

12 . . . . .. . . . .
Government agencies have discretion to not seek penalties or injunctive relief againsta noncomplying

source. California’s Variance Law recognizes this inherent discretion by codifying the process by which a source
may seek relief through the issuance of a variance. The ultimate decision to grant a variance, however, is still wholly
discretionary, as evidenced by the findings the hearing board must make in order to issue a variance. See HSC
section 42352(a)(1)-(6).



nature of California’s Variance Law is evidenced by the findings set forth in HSC §42538(a) that
a hearing board must make before it can issue a variance.”” Inherent within the process of
making these findings is the hearing board’s ability to exercise its discretion to evaluate and
consider the evidence and circumstances underlying the variance application and to reject or
grant, as appropriate, that application. Moreover, the District clearly states in Condition I.H.3.
that the granting by the District of a variance does not “provide relief from federal enforcement,”
which includes enforcement by both EPA and citizens.'"* As Condition I.H.2. refers to a
discretionary authority under state law that does not affect the federal enforceability of any
applicable requirement, I do not find its inclusion in the Los Medanos Permit objectionable.

Petitioners also argue that the “variance program is a creature of state law,” and therefore
should not be included in the Los Medanos Permit. Petitioners’ complaint is obviously without
merit since Part 70 clearly allows for inclusion of state- and local-only requirements in title V
permits as long as they are adequately identified as having only state- or local-only significance.
40 CFR § 70.6(b)(2). For this reason, I find that Petitioners’ allegation does not provide a basis
to object to the Los Medanos Permit.

Petitioners further argue that California’s Variance Law allows a revision to the approved
SIP in violation of the Act. Petitioners misunderstand the provision. The SIP is comprised of the
State or district rules and regulations approved by EPA as meeting CAA requirements. SIP
requirements cannot be modified by an action of the State or District granting a temporary
variance. EPA has long held the view that a variance does not change the underlying SIP
requirements unless and until it is submitted to and approved by EPA for incorporation into the
SIP. For example, since 1976, EPA’s regulations have specifically stated: “In order for a
variance to be considered for approval as a revision to the State implementation plan, the State
must submit it in accordance with the requirements of this section.” 40 CFR §51.104(d); 41 Fed.
Reg. 18510, 18511 (May 5, 1976).

The fact that the California Variance Law does not allow a revision to the approved SIP is
further evidenced by the law itself. By its very temms, California’s Variance Law is limited in
application to “any rule, regulation, or order of the district,” HSC § 42352(a)(2) (emphasis
supplied); therefore, the law clearly does not purport to modify the federally approved SIP. In
addition, California’s view of the law’s effect is consistent with EPA’s. For instance, guidance

13 Because of its discretionary nature, California’s Variance Law does not impose a legal impediment to the
District’s ability to enforce its SIP or title V program. EPA cannot prohibit the District’s use of the variance process
as a means for sources to avoid enforcement of permit conditions by the District unless the misuse of the variance
process results in the District’s failure to adequately implement or enforce its title V program, or its other fed erally
delegated or approved CA A programs. Petitioners have made no such alle gation.

“Other BAAQMD information resources on variances also clearly set forth the legal significance of
variances. For example, the application for a variance on BAAQMD’s website states that EPA “does not recognize
California’s variance process” and that “EPA can independently pursue legal action based on federal law against the

facility continuing to be in violation.”



issued in 1989 by the California Air Resources Board (“CARB”), the State agency responsible
for preparation of California’s SIP, titled Variances and Other Hearing Board Orders as SIP
Revisions or Delayed Compliance Orders Under Federal Law, demonstrates that the State’s
position with respect to the federal enforceability and legal consequences of variances is
consistent with EPA’s. For example, the guidance states:

State law authorizes hearing boards of air pollution control districts to issue
variances from district rules in appropriate instances. These variances insulate
sources from the imposed state law. However, where the rule in question is part
of the State Implementation Plan (SIP) as approved by the U.S. Environmental
Protection Agency (EPA), the variance does not by itself insulate the source from
penalties in actions brought by EPA to enforce the rule as part of the SIP. While
EPA can use enforcement discretion to informally insulate sources from federal
action, formal relief can only come through EPA approval ofthe local variance.

In 1993, the California Attorney General affirmed this position in a formal legal opinion
submitted to EPA as part of the title V program approval process, stating that “any variance
obtained by the source does not effect [sic] or modify permit terms or conditions. . . nor does it
preclude federal enforcement of permanent terms and conditions.” In sum, both the federal and
State governments have long held the view that the issuance of a variance by a district hearing
board does not modify the SIP in any way. For this reason, I find that Petitioners’ allegation does
not provide a basis to object to the Los Medanos Permit.

Finally, Petitioners raise concerns that the issuance of variances could “jeopardize
attainment and maintenance of ambient air quality standards” and that inclusion of the variance
provision in the Pemit is highly confusing to the regulated community and public. As to the first
concern, Petitioners’ allegation is too speculative to provide a basis for an objection to a title V
permit. Moreover, as previously stated, permittees that receive a variance remain subject to all
SIP and federal requirements, as well as federal enforcement for violation of those requirements.
As to Petitioners’ final point, I find that including California’s Vanance Law in title V permits
may actually help clarify the regulatory scheme to the regulated community and the public.
California’s Variance Law can be utilized by permittees seeking relief from District or State rules
regardless of whether the Variance Law is referenced in title V permits; therefore, reference to
the Variance Law with appropriate explanatory language as to its limited impact on federal
enforceability helps clarify the actual nature of the law to the regulated community. In short,
since title V permits are meant to contain all applicable federal, State, and local requirements,
with appropriate clarifying language explaining the function and applicability of each
requirement, the District may incorporate California’s Variance Law into the Los Medanos
Permit and other title V permits. For reasons stated in this Section, I donot find grounds to
object to the Los Medanos Permit on this issue.

C. Statement of Basis




Petitioners’ third claim is that the Los Medanos Permit lacks a statement of basis, as
required by 40 CFR § 70.7(a)(5). Petition at 5. Petitioners assert that without a statement of
basis it is virtually impossible for the public to evaluate the periodic monitoring requirements (or
lack thereof). Id. They specifically identify the District’s failure to include an explanation for its
decision not to require certain monitoring, including the lack of any monitoring for opacity,
filterable particulate, or PM limits. Petition at 6-7, n.2. Additionally, Petitioners contend that
BAAQMD fails to include any SO monitoring for source S-2 (Heat Recovery Steam Generator).
Id.

Section 70.7(a)(5) of EPA’s permit regulations states that “the permitting authority shall
provide a statement that sets forth the legal and factual basis for the draft permit conditions
(including references to the applicable statutory or regulatory provisions).” The statement of
basis is not part of the permit itself. It is a separate document which is to be sent to EPA and to
interested persons upon request.” Id.

A statement of basis ought to contain a brief description of the origin or basis for each
permit condition or exemption. However, it is more than just a short form of the permit. It should
highlight elements that EPA and the public would find important to review. Rather than restating
the permit, it should list anything that deviates from a straight recitation of requirements. The
statement of basis should highlight items such as the permit shield, streamlined conditions, or
any monitoring that is required under 40 C.F.R. 70.6(a)(3)(1)(B) or District Regulation 2-6-503.
Thus, it should include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and EPA a record of the
applicability and technical issues surrounding the issuance of the permit.'® See e.g., In Re Port

BUnlike permits, statements o f basis are not enforceable, do not set limits and do not create obligations.

'EPA has provided guidance on the content of an adequate statement of basis in a letter dated December
20,2001, from Region V to the State of Ohio and in a Notice of Deficiency (“NOD”) issued to the State of T exas.
<http:/www.epa.gov/rgytgrnj/programs/artd/air/title5/tSmemos/sbguide.pdf> (Region V letter to Ohio); 67 Fed.
Reg. 732 (January 7, 2002) (EPA NOD issued to Texas). These documents describe the following five key elements
of a statement ofbasis: (1) a description ofthe facility; (2) adiscussion of any operational flexibility that will be
utilized at the facility; (3) the basis for ap plying the permit shield; (4) any federal regulatory app licability
determinations; and (5) the rationale for the monitoring methods selected. Id. at 735. In addition, the Region V
letter further recommends the inclusion of the following topical discussions in a statement of basis: (1) monitoring
and operational restrictions requirements; (2) applicability and exemptions; (3) explanation of any conditions from
previously issued permits that are not being transferred to the title V permit; (4) streamlining requirements; and (5)
certain other factual information as necessary. In a letter dated February 19, 1999 to Mr. David Dixon, Chair of the
CAPCO A Title V Subcommittee, the EPA Region IX Air Division provided guidance to California permitting
authorities that should be considered when developing a statem ent of basis for purposes of EPA Region IX's review.
This guidance is consistent with the other guidance cited above. Each of the various guidance documents, including
the Texas NOD and the Region V and IX letters, provide generalized rec ommendations for developing an adequate
statement of basis rather than “hard and fast” rules on what to include in any given statement of basis. Taken as a
whole, these recomm endations provide a good road map as to what should be included in a statement o f basis
considering, for example, the technical complexity of the permit, the history of the facility, and any new provisions,
such as periodic monitoring conditions, that the permitting authority has drafted in conjunction with issuing the title
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Hudson Operation Georgia Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003)
(“Georgia Pacific”); In Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001,
at pages 24-25 (July 31, 2002) (“Doe Run”). Finally, in responding to a petition filed in regard to
the Fort James Camas Mill title V permit, EPA interpreted 40 CFR § 70.7(a)(5) to require that
the rationale for selected monitoring method be documented in the permit record. See In Re
Fort James Camas Mill, Petition No. X-1999-1, at page 8 (December 22, 2000) (“Ft. James”).

EPA’s regulations state that the permitting authority must provide EPA with a statement
of basis. 40 CFR § 70.7(a)(5). The failure of a permitting authority to meet this procedural
requirement, however, does not necessarily demonstrate that the title V permit is substantively
flawed. In reviewing a petition to object to a title V permit because of an alleged failure of the
permitting authority to meet all procedural requirements in issuing the permit, EPA considers
whether the petitioner has demonstrated that the permitting authority’s failure resulted in, or may
have resulted in, a deficiency in the content of the permit. See CAA § 505(b)(2) (objection
required “if the petitioner demonstrates . . . that the permit is not in compliance with the
requirements of this Act, including the requirements of the applicable [SIP]”); see also, 40 CFR §
70.8(c)(1). Thus, where the record as a whole supports the terms and conditions of the pemit,
flaws in the statement of basis generally will not result in an objection. See e.g., Doe Run at 24-
25. In contrast, where flaws in the statement of basis resulted in, or may have resulted in,
deficiencies in the title V permit, EPA will object to the issuance of the permit. See e.g., Ft.
James at 8; Georgia Pacific at 37-40.

In this case, as discussed below, the permitting authority’s failure to adequately explain
its permitting decisions either in the statement of basis or elsewhere in the permit record is such a
serious flaw that the adequacy of the permit itself is in question. By reopening the permit, the
permitting authority is ensuring compliance with the fundamental title V procedural requirements
of adequate public notice and comment required by sections 502(b)(6) and 503(e) of the Clean
Air Act and 40 CFR § 70.7(h), as well as ensuring that the rationale for the selected monitoring
method, or lack of monitoring, is clearly explained and documented in the permit record. See 40
CFR §§ 70.7(a)(5) and 70.8(c); Ft. James at 8.

For the proposed Los Medanos Permit, the District did not provide EPA with a separate
statement of basis document. In a meeting with EPA representatives held on October 31, 2001,
at the Region 9 offices, the District claimed that it complied with the statement of basis
requirements for the Los Medanos Permit because it incorporated all of the necessary explanatory
information either directly into the Permit or it included such information in other supporting
documentation.'” As such, the District argues, at a minimum, it complied with the substantive
requirements of a statement of basis.

V permit.
7 This meeting along with the others held with the District were for fact-gathering purposes only. In a

November 8, 2001 meeting at the Region 9 offices, the Petitioners were likewise provided the opportunity to present
facts pertaining to the Petition to EPA representatives.
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In responding to the Petition, we reviewed the final Los Medanos Permit and all
supporting documentation, which included the proposed Permit, the FDOC drafted by the
District for purposes of licensing the power plant with the CEC, and the “Permit Evaluation and
Emission Calculations” (“Permit Evaluation) which was developed in March 2001 as part of the
modification to the previously issued ATC permit. Although the District provided some
explanation in this supporting documentation as to the factual and legal basis for certain terms
and conditions of the Permit, this documentation did not sufficiently set forth the basis or
rationale for many other terms and conditions. Generally speaking, the District’s record for the
Permit does not adequately support: (1) the factual basis for certain standard title V conditions;
(2) applicability determinations for source-specific applicable requirements, such as the Acid
Rain requirements and New Source Performance Standards (“NSPS”); (3) exclusion of certain
NSR and PSD conditions contained in underlying ATC permits; (4) recordkeeping decisions and
periodic monitoring decisions under 70.6(a)(3)(i)(B) and District Regulation 2-6-503; and (5)
streamlining analyses, including a discussion of permit shields.

EPA Region 9 identified numerous specific deficiencies falling under each of these broad
categories.® For example, the District’s permit record does not adequately support the basis for
certain source-specific applicable requirements identified in Section I'V of the Permit, especially
those regarding the applicability or non-applicability of subsections rules that apply to particular
types of units such the as NSPS for combustion turbines or SIP-approved District Regulations.
For instance, in table IV-B and D of the Permit, the District indicates that subsection 303 of
District Regulation 9-3, which sets forth NOx emission limitations, applies to certain emission
units. However, the permit record fails to describe why subsection 601 of the same District
Regulation, an otherwise seemingly applicable provision, is not included in the tables as an
applicable requirement. Subsection 601 establishes how exhaust gases should be sampled and
analyzed to determine NOx concentrations for purposes of compliance with subsection 303.
Similarly, in the same tables, the District lists certain applicable NSPS subsections, such as those
in 40 CFR Part 60 Subparts Da and GG, but does not explain why these subsections apply to
those specific emission units nor why other seemingly applicable subsections of the same NSPS
regulations do not apply to those units."”

The permit record also fails to explain the District’s streamlining decisions of certain

B EPA Region 9 Permits Office described these areas of concern in greater detail in a memorandum dated
March 29,2002, “Region 9 Review of Statement of Basis for L os Med anos title V P ermit in Resp onse to P etition to
Object.” This memorandum is part of the ad ministrative record for this Order and was reviewed in re sponding to
this Petition.

' The tablesin Section IV pertaining to certain gas turbines located at the Facility cite to 40 CFR
60.332(a)(1) as an applicable requirement. However, these same tables fail to cite to subsections 40 CFR
60.332 (a)(2) through 60.33 2(1) of the same NSP S program even though these provisions also apply to gas turbines.
The District’s failure to provide any sortof discussion or explanation as to the applicability or non-applicability of
the subsections of 40 CFR 60.332 makes it impossible to review the District’s applicability determinations for this
NSPS.
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underlying ATC permit conditions as set forth in Section VI of the Permit. The District
apparently modified or streamlined the ATC conditions in the context of the title V permitting
process but failed to provide an explanation in the permit record as to the basis for the change to
the conditions. For instance, Condition 53 of Section VI states that the condition was “[d]eleted
[on] August, 2001,” but the District fails to discuss or explain anywhere in the permit record the
basis for this deletion or the nature of the original condition that was deleted.

As a final example of the District’s failure to provide a basis or rationale for permit temms,
in accordance with Petitioner’s claim, the permit record is devoid of discussion pertaining to how
or why the selected monitoring is sufficient to assure compliance with the applicable
requirements. See 69 Fed. Reg. 3202, 3207 (Jan. 22, 2004). Most importantly, for those
applicable requirements which do not otherwise have monitoring requirements, the Permit fails
to require monitoring pursuant to 40 C.F.R. 70.6(a)(3)(i)(B), and the permit record fails to
discuss or explain why no monitoring should be required under this provision. As evidenced by
these specific examples, I find the District did not provide an adequate analysis or discussion of
the terms and conditions of the proposed Los Medanos Permit.

To conclude, by failing to draft a separate statement of basis document and by failing to
include appropriate discussion in the Permit or other supporting documentation, the District has
failed to provide an adequate explanation or rationale for many significant elements of the
Permit. As such, I find that the Petitioners’ claim in regard to this issue is well founded, and by
this Order, I am requiring the District to reopen the Los Medanos Permit, and make available to
the public an adequate statement of basis that provides the public and EPA an opportunity to
comment on the title V permit and its terms and conditions as to the issues identified above.

D. Inadequate Permit Conditions

Petitioners’ fourth claim is that Condition 22 in the Los Medanos Permit is
unenforceable. The Petitioners claim that this condition “appears to defer the development of a
number of permit conditions related to transient, non-steady state conditions to a time after
approval of the Title V permit.” Petition at 7. The Petitioners recommend that “a reasonable set
of conditions should be defined” and amended through the permit modification process to
conform to new data in the future. I disagree with the Petitioners on this issue.

As Petitioners correctly note, Part 70 and the Act require that “conditions in a Title V
permit. . . be enforceable.” However, they argue that “Condition 22 is presently unenforceable
and must be deleted from the permit.” I find that the condition challenged by the Petitioners is
enforceable.

Conditions 21 and 22 establish NOx emissions levels for units P-1 and P-2, including

limits for transient, non-steady state conditions. Condition 22(f) requires the permittee to gather
data and draft and submit an operation and maintenance plan to control transient, non-steady
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state emissions for units P-1 and P-2* within 15 months of issuance of the permit. Condition
22(g) creates a process for the District, after consideration of continuous monitoring and source
test data, to fine-tune on a semi-annual basis the NOx emission limit for units P-1 and P-2 during
transient, non-steady state conditions and to modify data collection and recordkeeping
requirements for the permittee.

These requirements are enforceable. EPA and the District can enforce both Condition
22(f)’s requirement to draft and submit an operation and maintenance plan for agency approval
and the control measures adopted under the plan after approval. For Condition 22(g), the process
for the District to modify emission limits and/or data collection and recordkeeping requirements
is clearly set forth in the Permit and the modified terms will be federally enforceable. Moreover,
the circumstances that trigger application of Condition 22 are specifically defined since
Condition 22(c) precisely defines “transient, non-steady state condition” as when “one or more
equipment design features is unable to support rapid changes in operation and respond to and
adjust all operating parameters required to maintain the steady-state NOx emission limit
specified in Condition 21(b).” As such, I find that Condition 22 is federally and practically
enforceable. Therefore, Petitioners’ claim on this count is not supported by the plain language of
the Permit itself.

Moreover, to the extent that Petitioners are concerned that Lowest Achievable Emission
Rate (“LAER”)*! emission standards are being set through a process that does not incorporate
appropriate NSR, PSD, and title V public notice and comment processes, such concerns are not
well-founded. By its very temms, the Permit prohibits relaxation of the LAER emissions
standards set in the permitting process. Condition 21(b) of the Permit sets a LAER-level
emission standard of 2.5 ppmv NOx, averaged over any 1-hour period, for units P-1 and P-2 for
all operational conditions other than transient, non-steady state conditions. Condition 22(a) sets
the limit for transient, non-steady state conditions of 2.5 ppmv NOx, averaged over any rolling 3-
hour period.”* Implementation of Condition 22 cannot relax the LAER-level emission limits.
Condition 22(f) merely requires further data-collecting, planning, and implementation of control

2Unit P-1 is defined as “the combined exhaust point for the S-1 Gas Turbine and the S-2 HRSG after

control by the A-1 SCR System and A-2 Oxidation Catalyst” and unit P-2 is defined as “the combined exhaust point
for the S-3 Gas Turbine and the S-4 HRSG after control by the A-3 SCR System and A-4 Oxidation Catalyst.”
Permit, Condition 21 (a).

2ILAER is the level of emission control required for all new and modified major sources subject to the NSR
requirements of Section 173, Part D, ofthe CAA for non-attainment areas. 42 U.S.C. § 7501-15. Since the Bay
Areais non-attainment for ozone, the Facility must meet LAER-level emission controls for NO, emission since NO,
is a pre-cursor of ozone. California uses different terminology than the CAA when applying LAER, however. In
California, best available control technology (“BACT”) is consistent with LAER-level controls, and California and
its local permitting authorities use this terminology when issuing permits.

22The District determined this limit to be LAER for transient, non-steady state conditions because, as the

District stated in its Response to Comments, “the NOx emission limit (2.5 ppmv averaged over one hour) during load
changes . . . . ha[s] not yet been achieved in practice by any utility-scale power plant.”
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measures for transient, non-steady state emissions that go beyond those already established to
comply with LAER requirements. While Condition 22(g) does allow the District to modify the
emission limit during transient, non-steady state conditions,” this new limit cannot exceed the
“backstop” LAER-level limit set by Condition 22(a). As such, Condition 22(g) serves to only
make overall emission limits more stringent. The District itsel f recognized the “no backsliding”
nature of Conditions 22(f) and (g) on page 3 of its Response to Comments where it stated that the
Facility “must comply with ‘backstop’ NOx emission limit of 2.5 ppmv, averaged over 3 hours,
under all circumstances and comply with all hourly, daily and annual mass NOx emission
limits.”*

Finally, for any control measures; further data collection, recordkeeping or monitoring
requirements; new definitions; or emission limits established pursuant to Conditions 22(f) or (g)
that are to be incorporated into the permit, the District must utilize the appropriate title V permit
modification procedures set forthin 40 CFR § 70.7(d) and the District’s Regulation 2-6-415 to
modify the Permit. The District itself recognizes this in Condition 22(g) by stating that “the Title
V operating permit shall be amended as necessary to reflect the data collection and recordkeeping
requirements established under 22(g)(i1).” For the reasons described above, we do not find
Conditions 22(f) and (g) unenforceable or otherwise objectionable for inclusion in the Los
Medanos Permit.

E. Failure to Incorporate Agreed-to Changes

The final claim by the Petitioners is that the District agreed to incorporate certain changes
into the final Los Medanos Permit but failed to do so. Namely, Petitioners claim that the District
failed to keep its commitments to OCE to add language requiring recordkeeping for stipulated
abatement strategies under SIP-approved Regulation 4 and to add clarifying language about NOx
monitoring requirements. The District appeared to make these commitments in its Response to
Comment Letter. These allegations do not provide a basis for objecting to the Permit because
neither change is necessary to ensure that the District is properly including all applicable
requirements in the permit nor are they necessary to assure compliance with the underlying
applicable requirements. CAA § 504(a); 40 CFR § 70.6(a)(3).

The first change sought by OCE during the comment period was a requirement that the

2 The District may modify the emission limit during transient, non-steady state conditions every 6 months
for the first 24 months after the start of the Commissioning period. The Commissioning period commences “when
all mechanical, electrical, and control systems are installed and individual system start-up has been completed, or
when a gas turbine is first fired, whichever comes first. . . .” The Commissioning period terminates “when the plant
has completed performance testing, is available for commercial operation, and has initiated sales to the power
exchange.” Permit, at page 34.

*The purpose of Condition 22, as stated by the District, is to allow for limited “excursions above the
emission limit that could potentially occur under unfore seen circumstances beyond [the Facility’s] control.” This is
the rationale for the three hour averaging period for transient, non-steady state conditions rather than the one hour
averaging period of Condition 21(b) for all other periods.
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Facility document response actions taken during periods of heightened air pollution. The
District’s Regulation 4 establishes control and advisory procedures for large air emission sources
when specified levels of ambient air contamination have been reached and prescribes certain
abatement actions to be implemented by each air source when action alert levels of air pollution
are reached. OCE recommended that the District require recordkeeping in the title V permit to
“insure that the stipulated abatement strategies [of Regulation 4] are implemented during air
pollution events,” and the District appeared to agree to such a recommendation in its Response to
Comments. Although the recordkeeping suggested by Petitioners would be helpful, Petitioners
have not shown that it is required by title V, the SIP, or any federal regulation, and therefore, this
failure to include it is not a basis for objecting to the permit.

The Part 70 regulations set the minimum standard for inclusion of monitoring and
recordkeeping requirements in title V permits. See 40 CFR § 70.6(a)(3). These provisions
require that each permit contain “periodic monitoring sufficient to yield reliable data from the
relevant time period that are representative of the source’s compliance with the permit” where
the applicable requirement does not require periodic testing or instrumental or noninstrumental
monitoring (which may consist of recordkeeping designed to serve as monitoring). 40 CFR §
70.6(a)(3)(1)(B). There may be limited cases in which the establishment of a regular program of
monitoring and/or recordkeeping would not significantly enhance the ability of the permit to
reasonably assure compliance with the applicable requirement and where the status quo (i.e., no
monitoring or recordkeeping) could meet the requirements of 40 CFR § 70.6(a)(3). Such is the
case here.

Air pollution alert events occur infrequently, and therefore, compliance with Regulation 4
is a minimal part of the source’s overall compliance with SIP requirements. More importantly,
Regulation 4-303 abatement requirements mostly impose a ban on direct burning or incineration
during air pollution alert events, activities which are unlikely to occur at a gas-fired power plant
such as the Facility and in any case are easy to monitor by District inspectors. The other
Regulation 4-303 requirements are mostly voluntary actions to be taken by the sources, such as
reduction in use of motor vehicles, and therefore do not require compliance monitoring or
recordkeeping to assure compliance. Since the activities regulated by Regulation 4 are unlikely
to occur at the Facility, and compliance is easily verified by District inspectors, recordkeeping is
not necessary to assure compliance with Regulation 4. Therefore, further recordkeeping
requirements sought by the Petitioners are not required by 40 CFR § 70.6(a)(3).

The second change sought by the Petitioners is to add language to Condition 36
clarifying why certain pollutants, such as NOx emissions, are exempt from mass emission
calculations. On page 3 of the District’s Response to Comments, the District explained that the
NOx emissions are exempt from the mass emission calculations because they are measured
directly through CEMS monitoring, whereas the other pollutant emissions subject to the
calculations do not have equivalent CEMS monitoring. Though this clarification is helpful, it
does not need to be incorporated into the title V permit itself. Therefore, its non-inclusion in the
Permit does not provide a basis for an EPA objection to the Permit. To the extent that such
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clarifying language is important, it should be included in the statement of basis, however. Since
the District will be drafting a statement of basis for the Los Medanos Permit due to the partial
granting of the Petition, we recommend that the clarifying language for Condition 36 be included
in the newly drafted statement of basis.

Though we hope that permitting authorities would generally fulfill commitments made to
the public, we find that the Petitioners’ fifth claim does not provide a basis for an objection to the
Los Medanos Permit for the reasons described above. The mere fact that the District committed
to make certain changes, yet did not follow through on those commitments, does not provide a
basis for an objection to a title V permit. Petitioners have provided no other reason why the
agreed upon changes must be made to the permit beyond the District’s commitments. I
accordingly deny Petitioners’ request to veto the permit on these grounds.

IV.  CONCLUSION

For the reasons set forth above and pursuant to Section 505(b)(2) of the Clean Air Act, |
am granting the Petitioners’ request that the Administrator object to the issuance of the Los
Medanos Permit with respect to the statement of basis issue and am denying the Petition with
respect to the other allegations.

May 24, 2004 /S/
Date Michael O. Leavitt
Administrator
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BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of Valero Refining Co Petition No. IX-2)4-07
Benicia, California Facility

ORDER RESPONDING TO
Major Facility Review Permit PETITIONER'S REQUEST THAT THE
Facility No. B2626 ADMINISTRATOR OBJECT TO
Issued by the Bay Area Air Quality I[SSUANCE OF A STATE OPERATING
Management Dislrict PERMIT

ORDER DENYING IN PART AND GRANTING IN PART
APETITION FOR OBJECTION TO PERMIT

On December 7, 2004, the Environmental Protection Agency (“EPA™) received a petition
(“Petition”) from Our Children’s Earth Foundation (“OCE" or “Petitioner”) requesting that the
EPA Administrator object to the issuance of a state operating permit from the Bay Area Air
Quality Management District (“BAAQMD" or “District™} to Valero Refining Co. to operate its
petroleum refinery located in Benicia, California (“Permit”), pursuani to title ¥ of the Ciean Air
Act ("CAA™ or “the Act™), 42 U.S.C. §§ 7661-76611, CAA §§ 501-507, EPA’s implemenling
regulations in 40 C.F.R. Part 70 (*Parl 707}, and the Dustnct’s approved Pant 70 program. See 66
Fed. Reg. 63503 {Dec. 7, 2001).

Petitioner requested EPA object to the Penmil on several grounds. In particular,
Petitioner alleged that the Permit failed to properly require compliance with applicable
requirements pertaining to, inter afia, flares, cooling towers, process units, electrostatic
precipitators, and other waste streams and units. Petitioncr identified scveral alleged flaws in the
Permit application and issuance, including a deficient Statement of Basis. Finally, Petitioners
alleged that the permit impermissibly lacked a complhiance schedule and failed to include
moniloring for several applicable requirements.

EPA has now fully reviewed the Petitioner’s allegalions pursuant to the standard set forth
in section 505{b)(2) of the Act, which places the burden on the petitioner to “demonsirate{] 1o the
Administrator that the permit is not in compliance™ with the applicable requirements of the Act
or the requircments of part 70, see afso 40 C.F.R. § 70.8(c)(1), and 1 hereby respond to them by
this Order. In considering the allegalions, EPA reviewed the Permit and related materials and
information provided by the Petitioner in the Petition.! Based on this review, [ parlially deny and

LOn March 7, 2005 EPA received a lengthy (aver 250 pages, including appendices), detailed submission
from Valero Refning Company regarding this Petition. Due 1o the faci that Valera Refining Company mads its
submission very shortly before FPA's scitlement agreement deadline for responding to the Petition and the size of the



partially grant the Petitioner’s request that I object to issuance of the Permit for the reasons
described below.

L STATUTORY AND REGULATORY FRAMEWORK,

Section 502(d)( 1} of the Act calls upon each State lo develop and submit to EPA an
operating permit program to meet the requirements of title V. In 1995, EPA granted interim
approval to the titie V operating permit program subinitted by BAAQMD. 60 Fed. Reg. 32606
(June 23, 1995), 40 C.F.R. Pant 70, Appendix A. Elfective November 30, 2001, EPA grantcd
full approval to BAAQMD s title V operating permit program. 66 Fed. Reg. 63503 (Dec. 7,
2001.).

Major stationary sources of air pollution and other sources covered by title V arc required
to apply for an operating permit that includes applicable emission limitations and such other
conditions as are necessary ta assure compliance with applicable requirements of the Act. See
CAA §8 502(a) and 504(a). The titic V operating permit program does not generally impose new
substantive air quality control requirements (which are referred to as “applicable requirements™),
but does require permits o contain monitoring, recordkeeping, reporting, and other compliance
requirements when not adequalely required by existing applieable requirements to assurc
compliance by sources with existing applicable emission control requirements. 57 Fed. Reg,
32250, 32251 (July 21, 1992). One purpose of the title V program is Lo enable the source, EPA,
permitting authorities, and the public to better understand the applicable requirements o which
the source is subject and whether the socurce is mesting those requirements. Thus, the title ¥V
opcrating permits program is a vehicle for ensunng that existing air quality control requirements
are appropriately applied 1o facility emission unils and that compliance with these requiremenis
is assured.

Under scction 505(a) of the Act and 40 C.F.R. § 70.8(a), pcrmitting aulhoritics are
required to submit all operating permits proposed pursuant to title V 1o EPA for review. IFEPA
determines thal a permil is not in compliance with applicable requirements or the requirements of
40 C.F R. Part 70, EPA will object to the permit. IFEPA does nol object to a permil on its own
Initiative, section 505(b)(2) of the Act and 40 C.F.R. § 70.8(d) provide that any person may
petition the Administrator, within 60 days of the expiration of EPA’s 45-day review penod, to
object to the permit. Section 505(b)(2} of the Act requires the Administrator to issue a pemit
objeclion if a petitioner demonstrates that a pennit is nol in compliance wilh the requirements of
the Act, including the requirements of Pact 70 and the applicable implementation plan. See, 40
C.F.R. § 70.8(c)(1); New York Public Interest Research Group, fnc. v. Whitman, 321 F.3d 316,
333 01! (2d Cir. 2003). Part 70 requires that a petition must be "bascd only on objections to the

submission, EPA was not able to review the submission itself, nor was it able to provide the Pelitioner an opportunity
1o respond to the submission, Although the Agency previously has considered submissions from permittees in some
instances whete EPA was able (o Rully review the submission and provide (ke petitioners with a chance 1o review and
respond to the submissions, time did not atlow for either condition here. Therefore, EPA did not consider Valero
Refining Company's submission when respoading to the Petition via this Ocder.
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permit that were raised with reasonable specificity during the public comment period. . _, unless
the petitioner demonstrates that it was impracticable to raise such objections within such period,
or unless the grounds for such objection arose afler such period.” 40 C.F.R. § TO8(d). A
pehition for objection does not stay the effectiveness of the permit or its requirements if the
permit was issited after the expiration of EPA’s 45-day review period and before receipt of an
objection. 1f EPA objecis 1o a permit in response to a petition and the permit has been issued, the
permmitting authority or EPA will modify, terminate, or revoke and reissue such a permit using the
procedures in 40 C.F.R. §§ 70.7(g)(4) or (5)(i} and (i1) for reopening a permit for cause.

IL PROCEDURAL BACKGROUND
A Permitting Chronology

BAAQMD held its first public comment period for the Valero permit, as well as
BAAQMI's other title V refincry permits from June through September 2602.7 BAAQMD held
a public hearing regarding the refinery permits on July 29, 2002. From August 5 to September
22,2003, BAAQMD held 2 second public comment period for the permits. EPA's 45-day
review of BAAQMD’s inifial proposed permils ran concurrently with this secand public
comment period, from August 13 to September 26, 2003, EPA did not object 10 any of the
proposed permits under CAA section 5305(b)(1). The deadling for submitting CAA scction
505(b){2} petitions was November 25, 2003. EPA recelved pelitions regacding the Valere Permid
from VYalero Refining Company and from Our Children’s Fanh Foundation. EPA also received
section 505(b)(2) petitions reparding three of DAAQMD’ s other refinery permits.

On December 1, 2003, DAAQMD issued its imtial title V permits for the Bay Area
refineres, including the Valero facility. On December 12, 2003, EPA informed ihe Distrct of
EPA’s linding lhat cause existed lo reepen the refinery permits because the District had not
submitted proposed permits to EPA as required by title V, Part 70 and BAAQMD's approved
title V program. See Letter from Deborah Jordan, Director, Air Division, EPA Region 9 w Jack
Broadbent, Air Pollution Control Oflicer, Bay Area Air Quality Management District, dated
December §2, 2003, EPA’s finding was based on the fact that the District had substantially
revised the permnits in response to public comments without re-submitting proposed permits to
EPA for another 45-day review. As 2 result of the reopening, EPA required BAAQMDI to submit
to EPA new proposed permits allowing EPA an additional 45-day review period and an
apportunity to object to a permit if it failed 1o mect the standands set forth in section 505(bi(1).

On December 19, 2003, EPA disrmissed atl of the section 305(b)(2) petitions seeking
objections to the refinery pemits as unnpe because of the just-initiated reopening process. See
e.g., Letters from Deborah Jordan, Directer, Air Division, EPA Region 9, to John T. Hansen,

“There arc a total of five petroleum reflinerics in the Bay Area: Chevion Producls Company's Richimand
rehinery, Conocolhillips Company’s San Francisca Refinery in Rodeo, Shell Cil Company’s bartinez Relinery,
Tesoro Refining and hMarketing Company’s Martinez refinery, and Yalero Relining Company’s Benicia facility.
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Pilisbury Winthrop, LLP (representing Yalero) and 10 Marcelin E. Keever, Environmental Law
and Justice Clinic, Golden Gate University School of Law (representing Our Children's Earth
Foundation and other groups) dated December [9, 2003. EPA also stated that the reopening
process would allow the public an opportunity Lo submit new section 505(b){2) petitions after the
reopening was completed. In February 2004, three groups [filed challenrges in the Uniizd States
Court of Appeals for the Ninth Circuit regarding EPA's dismissal of ther section 505(b)(2)
petitions. The parties resolved this litigation by a settlement agreement under which EPA agreed
to respond to new petitions (i.e., those submitted afler EPA’s receipt of BAAQMDs re-proposcd
permits, such as this Petition) from the litigants by March 15, 2005. See 69 Fed. Reg 46536
(Aug. 3, 2004).

BAAQMD submitted a new proposed permit for Valera to EPA on August 26, 2004;
EPAs 45-day review period ended on October 10, 2004. EPA objected to the Valero Permit
under CAA section 505(b)(1) on cne 1ssue: the [istnct’s failure to require adequate moniloring,
or a design review, of thermal exidizers subject 1o EPA’s New Source Perlormance Standards
and National Emission Standards for Hazardous Air Pollutanis.

B. Timeliness of Petition

The deadline for filing section 305{(b}2} petitons expired on December 9, 2004, EPA
finds that the Petilion was submitted on December 7, 2004, which is within the 60-day time
frame established by the Act and Part 70. EPA therefore finds that the Petition 15 timely.

1L [SSUES RAISED BY PETITIONER
A Compliance with Applicable Requirements

Petitioner alleges that EPA must object to the Permit on the basis of alleged deficiencics
Petitioner claims EPA idenlified in comrespondence with the District dated July 28, August 2, and
October 8, 2004. Petitioner alleges that EPA and BAAQMUD engaged in a procedure that
allowed issuance of a deficient Pcrmit. Petition at 6-10. EPA disagrees wilh Petitioner that it
was required 1o object to the Permit under section 505(b){1} or that it {ollowed an inappropriate
procedure during its 45-day review period.

As a threshold matier, EPA notes that Petitioner’s claims addressed 1n 1ins scction are
limited to a mere paraphrasing of comments EPA provided to the District in the above-referenced
comespondence. Petitioner did not include in the Petition any additional facts or legal analysis to
support its claims that EPA should object Lo the Permit. Section 305(b)(2) of the Act places the
burden on the petitioner to “demonstrate] ] to the Administrator that the permit is not in
compliance” with the applicable requirements of the Act or the requirements of part 70. See also
40 C.F.R. § 70.8(c){ty, NYFIRG, 321 F.3d a1 333 n.1}. Furthermore, in reviewing a petibon Lo
object to a title V permit because of an alleged farlure of the permitting authonty to mect all
procedural requircments in issuing the permit, EPA considers whether the petitioner has



demonstrated that the permitting authority's failure resulted in, or may have resulted tn, a
deliciency in the content of the permit. See CAA § 505(bX2); see afso 40 C.F.R. § 70.8(c)(1): fx
the Matter of Los Medanos Energy Center, at 11 (May 24, 2004) (“Los Medanaos™); fn the Matier
of Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at 24-25 (July 31,2002)
(“Doe Run™). Petitioner bears the burden of demonstrating a deficiency in the permit whether the
alleged llaw was [irst identilied by Pelitioner or by EPA. See 42 11.5.C. § 7661d(b}(2). Because
thig section nf the Petilion is little mare than a summary of EPA’s comments on the Permit, with

no additicnal information or analysis, it does not demonstrate that there is a deficiency in the
Permit.

1. EPA’s July Z8 and August Z, 2004 Correspondence

Petitioner overstates the legal significance of EPA’s correspondence to the District dated
July 28 and August 2, 2004, This correspondence, which took place between EPA and the
District during the permitling process but before BAAQMD submitted the proposed Permit 1o
EPA for review, was clearly identified as “issues for discussion™ and did nol have any formal ar
iegal effect. Nonetheless, EPA is addressing the substantive aspects of Pelitioner’s allegalion
regarding the applicability and enforceabilily of provisions relating to 40 C.F.R. § 60.104{a}1} in
Section MG

2 Attachmeni 2 of EPA’'s October 8, 2044 Letter

EPA’s |etter to the Dhstnct dated October £, 2004 contained the Agency’s [ormal position
wilh respect to the proposed Permit. See Letter [rom Deborah Jordan, Director, Air Division,
EPA Begion 9 to Jack Broadbent, Air Pollution Control Officer, BAAQMD, daied Oclober 8,
2004 (“EPA October 8, 2004 Letier™). Attachment 2 of the letter requested the District to review
whether the following regulations and requirements were appropnately handled in the Permit:

Applicability of 40 C.F.R. Parl 63, Subpart CC 1o [lares
Applicability of Regulation 3-2 10 cooling lowers
« Applicability of NSPS Subpart QQQ) to new precess units
Agpplicability of NESHAP Subpart FF to benzene waste streams according to annual
average water content
Compliance with NESHAP Subparl FF {or benzene wasle streans
« Parametric monitering for electrostatic precipilators

EPA and the District agreed that this review would be completed by February 15, 2005
and that the Distnet would solicit public comment for any necessary changes by Apnl 15, 2005.
Contrary Io Petitioner’s allegation, EPA’'s approach to addressing these uncerlainties was
appropriate. The Agency pressed the Dhstrict lo re-analyze these issues and obtained the
[Hstrict’s agreement to follow a schedule 1o bring these issues to closure. EPA noles again that
the Petition itself provides no additional faciual or legal analysis that would resolve these
applicability issues and demonstrate thal the Penmil is indeed lacking an applicable requirement



Progress in resolving these issues is attributable solely to the mechanism set in place by EPA and
the District.

EPA has received the results of BAAQMD's review, see, Letter from Jack Broadbent, Air
Pollution Control Officcr, BAAQMD, to Deborah Jordan, Director, Air Division, EPA Region 9,
dated February 15, 2005 (“BAAQMD February 15, 2005 Letter™), and is making the following
findings.

a. Applicability of 40 C.F.R. Part 63, Subpart CC to Flarcs
This issue is addressed in Section OI.H
b Cooling Tower Monitoring
This issue is addressed at Section II1.G.3
Apphcability of NSPS Subpar QQ{Q 10 New Process Units

Petitioner claims EPA dctennined that the Statement of Basis Failed 1o discuss the
applicability of NSPS Subpart QQQ for two new process units at the facility.

[n an applicability determination for Valero’s sewer coliection system {S-161), the
District made a general reference to two new process units that had been constructed since 1987,
the date afier which constructed, modified, or reconstructed sources became subject to New
Source Performance Standard (“NSPS™) Subpart QQQ. The District further indicated that
process wastcwater from these umts is hard-piped to an enclosed system. However, the District
did not discuss the applicability of Subparl QQQQ for these units or the associated piping. Asa
result, it was not clear whether applicable requirements were omitled from the proposed Permit.

In response to EPA’s request for more information on this matter, the Distnict stated in a
letter dated February 15, 2005 (hat the process unils are each served by separate storm waler and
sewer systems. The Distnict has concluded that the storm waler system is exempt from Subparl
QQQ pursuant 10 40 C_F.R. 60.692-1{d){1). However, with regard to the sewer system, the
Dislrict stated the following;

The second sewer system is the process drain system that contains oily water waste
streams. This system is "hard-piped" to the slop oil system where the wastewater is
separated and sent to the sour water slnpper. From the sour water sinpper, the
wastewater {is] sent directly to secondary treatment 1n the WWTP where it is processed in
the Biox units.

YSee Letter from Jack Groadbent, Executive Qiice/APCO, Bay Area Air Quality Management Dhstrict to
Debarah Jordan, Directar, Air Division, EPA Rogion &



The Bistnet will review the defails of the pew process doin system and determine the
applicable standards. A prebiminacy review incfieates tat, sines this systery is banipiped
with 15 ernissions, the new process draia system may have been included in the slep ol
system, speciBaally 581 amdior 8104, iR 15 $he case, Talbde 7V -J33 will 5s revicwed
and updated, 35 neoisary, to inciads the roquiromonds of the mew process deain systeny,

The Distnet’s response indigsics fha! the Permit may be deficient becauss it may ok
apphicable rogairements, Therefore, BPA is granting Petioner's reqiest to objoct 1o fhe Porntit,
The Bssinct must determine what roguivements apply (o the new process drain system and add
any agpiicabie requiraments ko the Parmit ag appropriate.

d. Marnagenwnt of Non-aqusous Benzene Waste Streams Parsiani 1o
40C F.R. Parl 61, Subpart FF

Petitianer clasns that EPA identified an incorrect applicability deicrminaiion regarding
bemeens wasie streams and NESHAP Subpart FR. Refeeoncing previoos BEFA comments,
Petitioner aotes that the resiriction contained in 43 C F.R. § 61.342(0% 1} was tgnord by e
Dristried int the appheabiley dutermisntion it condaciad for the fasility,

The Statement of Basts for the proposcd Permut included an applicahifity determinxtion
for Valere’s Scwer Pipehiae and Process Drains, whick stated the fotlowing:

Valero complies with FF ihrouph 61.342{e){2K1), which allows the facilily &
Mphr of unconireiled benzens waste. Thus, facilities are allowed 10 ehooss
whether the heszone wasie shrearns are controlied or sseontroiing ag Jonp w the
gacantratisd strosm quantities fatal less than 6 Mafyz . Because the sewer and
process drains are uncorimlled, they ars not subimct 1o 61 384, the standands for
mehvidust drale svstanms.

in its Oclober 8, 2004 letter, FPA raised concomns aver s applicabifity determinsiion
due to the [hainet’s failurs to discoss Lhe conim] reguitements in 45 CFR. § 613420} 1}
{Inder the chosen complianes ophios, only wastes that have wn avernge walsr coment of 19% or
gresier may go uncontrolled {ree 40 CF R_§ 61 242(e)(2): and it was nol clear fromn the
appicability determinaiivn Hat the emission tourses mel this requerement. ) response io EPATS
regnest Tor mern informalion on this mader, the BAAQME swated e us Pebroary 15, 200 fetter,
i the Revisien 2 process, e Dhstrnt will detennine which waste strensss 22 the refinetisg ate
flon-aqeecus benzene wasie strearms. Scchion 61 342{2)(1) will be added %o the seurce-gpezific
tabies for any sourse handling ook waste, The Dhstanol has sont feztors ta the refieeries
requosing the necessary infarmatinn.”

The £isirict's response indBoates Gt the Permit may be deficiant becauss i may ek an
appicable reauirement, specificaliy Sectron 81.24626)( 13 Thersfine, EPA is granting
Petitioner’'s reguest 1o object to the Pegnil, The Districl mas respen the Fermnit o add Section



61.342(e)(1) to the source-specific tables for ali sources that handle non-aqueous benzene waste
streams or explain in the Satcment of Basis why Section 61.342(e)(1) does not apply.

e. 40 C.F.R. Parl &1, Subpari FF - 6BQ Compiiance Optian

Referencing EPA's October 8, 2004 letter, Petitioner claims that EPA identified an
incorrect applicability determination regarding the 6BQ compliance option for benzene waste
streams under 40 C.F.R. § 61.342(g). Pctitioner claims that this should have resulicd in an
objection by EPA.

The EPA comment referenced by Petitioner is issue #12 in Attachment 2 ol the Agency's
October §, 2004 letter to the BAAQMD. [n that portion of its letter, EPA identifiex incorrect
statements regarding the wastes that are subject to the 6 Mg/yr limit under 40 C.F.R. §
61.342(e)(2){(1). Specifically, the Distnict stated that facilities are allowed to choose whether the
benzenc waste streams are controlled or uncontrolled as leng as the uncontrolled stream
quantities total less than 6 Mg/yr. [n actuality, the & Mg/vr limit applies to all aqueous benzene
wastes {both controlled and uncontroiled).

The fundamental issues raised by the EPA QOctober §, 2004 Lctier were 1) whether or not
the relineries are in compliance with the requirements of the benzene waste operations NESHAP,
and 2) the need to remove the incorrect language from the Statement of Basis. The ficst issue 15 a
matter of enforcement and does not necessanly reflect a flaw in the Permit. Absent mformation
indicating that the refinery is actually aut of compliance with the NESHAP, there is no basis for
an objection by EPA. The sccond issue has atready been correcled by the Distnict. In response to
EPA’s comment, the District revised the Statement of Basis to state that the 6 Mgfyr {imit applics
io the benzene quantity in the total agueous waste sttcam. See December 16, 2004 Statement of
Basis at 26. Therefore, EPA Is denying Petittoner’s request (o object 1o the Permil. However, in
responding to this Petition, EPA identified additicnal incorrect language in the Permit.
Specifically, Table VI-Refinery states, “Uncontrolled benzene <6 megagramsfyear™ See Permit
at 476. As discussed above, this is clearly inconsistent with 40 C F.R. § 61.342(eH2). In
addition, Table IV-Refinery contains a similar entry that states, “Standards: General;
{Uncontrolled] 61.342(e){(2) Waste shall not conlain more than 6.0 Mg/yr benzene.” See Permit
at 51. As a resull, under a separate process, EPA is reopening the Permit pursuant to its authornity
under 40 C.F.R. § 70.7(g} to require that the District [ix this incorrect language.

f. Parametric Monitonng for Electrostatic Precipitators
" Petitioner claims EPA found that the Permil contains deficient particulate monitoring for
sources that are abated by electrostatic precipitators {ESPs) and that are subject to limits under
SIP-approved Disirict Regulations 6-310 and 6-311. Petitioner requests that EPA object 1o the

Pennit to require appropriate monitoning,

BAAQMD Regulation 6-310 limits paruculate malter ermissions to 0.15 grains per dry



standard cubic foot, and Regulation 6-311 contains a vanable limif based on a source’s process
weight rate. Because Regulation & does not contain monitering provisions, the District relied on
1ts periodic moniloning authonty to impose menitoring requirements on sources S-5, 5-6, and S-
10 to ensure compliance with these standards. Sce 40 C.F.R_ § 70.6(a){3)(I}(B), BAAQMD Reg.
6-503; BAAQMD Manual of Procedures, Yol. I, Scction 4.6. For sources §-5 and $-6, the
Permit requires annual seurce tests for both emission limits. For §-10, the Permit requires an
annuzl source test to demonstrate compliance with Regulation 6-310 but no monitering is
required for Regulation 6-311.

With regard to monitoring for Regulation 6-311 for source 8-10, the Permit is
inconsistent with the Statement of Basis, The [inal Statement of Basis indicates that Condition
19464, Part 9 should read, “The Permit Holder shall perform an annual source test on Sources
§-5, §-6, §-8, §-10, §-11, 5-12, 8-176, §-232, 5-233 and §-237 to demonstrate compliance with
Regulation 6-311 {PM mass emissions rate not to exceed 4.10P0.67 b/hr)." See December 16,
2004 Slatcment of Basis at 84. However, Pant 9 of Condition 19466 in the Permit states that the
maonitonng requirernent only applies to 5-5 and 5-6. December 16, 2004 Permit at 464, In
addition, Table VI[-B1 states that monitoring is not required. Therefore, EPA is granting
Petitioner’s request to object ta the Permit as it pertains lo monitoring -1 for compliance with
Regulation 6-311. The Dhstrict must reopen the Permit to add monitoring requirements adequate

to assure comphance wilh the emission limit or explain in the Statement of Basis why it is not
necded.

Begarding the annual source tests for sources 5-3, 5-6, and §-10, EPA believes that an
annual testing requirement 15 inadeyuale in the absence of additional parametric monitonng
because proper operation and maintenance of the ESPs is necessary in order to achieve
campliance with the emission limits. In the BAAQMD February 15, 2005 Letter, the Dislrict
stated that it intends to "propose a permit condition requinng the operator to conduct an initial
compliance demonstration that will establish a correlation between opacily and particulate
emissions.” Thus, EPA concludes the Permit does not mest the Pant 70 standard that it contain
peniodic inonitenng sullictent to yield reliable data from the relevant time pertod that are
represeniative of the source's compliance. See 40 C.F.R. § 70.6{aX3{1XB). Therefore, EPA is
granting Pctitioner’s request to object to the Permit. At a minimun, the Peanit must contain
monitoring which yvields data that are representative of the source's compliance with its permit
terms and conditions.

3. Attachment 3 of EPA’s Qctobar &, 2004 Letler

Attachment 3 of EPA’s October 8, 2004 Letter memorialized the Disirict’s agrecment to
address two issues relaled te the Valero Permit. Qe issuc pertains to applicability
determinatrons for support facitities. EPA does not have adequate infermation demaonstrating
that the Yalero facility has support [acilities, nor has Petilioner provided any such miformation.
EPA thercfore finds no basis to object to Lhe Permit and demies the Pelition as to this issue.



The second i1ssue pertaing to (he removel of 2 permit shicld frem BAAQMD: Regulation
8-2. EPA bos reviewed the most recent version of the Permit and determrned that the shield was
removed. Yhersiore, EFA s denying Petitioner’s requast to ohjcct to the purnit as this iswic is
mont.

B Permit Applicalion
Apphicable Regumrements

Petitioner alleges that EPA must object to the Penmit because it contains unresol ved
applicahility determinations due te “deficiencies in the application and permit process™ as
identified in Atachment 2 10 EPA’s October 8, 2004 leiter lo the DMsinict.

Branag FPA’S tevicw of the Permit, BAAQMD asserted that, norwathatznding 2oy gleged
deficiencies in the application and permit ptocess, the Peomit sufhcien!lly amildressed these ftems
of the requirernents were not applicable. EPA requested that the Disine! review some of the
determinations of adequacy and non-applicability that it had already mude. EPA belisves that
this procsss Bas rosulted in improved appticabifty defermnations. Pztitioters have [ailsd o
demonsiraie ihat such a generalized alisgation of “deficiencics in the applicstion and permi
proccss™ actuallv resulied in or may have sesuited in a Gaw in the Peanit. Therclore, EPA denies
the Petition on this basis.

2. Elentifieation of InsioniFoani Sonrces

Potitioner contersds that the permut application faled to fist meipnificant sources, resuiting
in a “lzck of information . {{that] izhibitz swcaningfid public review of the Tiile ¥ pezmil”
Peltitioaer funther condends that, cordrary o Distnict peomat repulationas, the applcaiion failed o
includte & it of all emission unils, inclading cxempt and insignilicant sources and achivitics, and
failed o include emissions culcwaitons For each sipnificant source of activity. Petitiencr lastly
alleges shat the applicatian iscked an enmssions inventory for sources #ot in operahon during
91,

Under Part 70, applicalions may hot omit information needed to determine the
applicability of, or to impose, any applicable requirement, or to evaluate a required [¢e amount,
40 C.F.R. § 70.5(c}. Emission calculations in supporl of the above information are required. 40
C.E.R. § 70.5(c)(3)(viii). Anapplication nmusl also include a [ist of insignificant activities that
are exempied because of size or production rate. 40 C.F.R. § 70.5{(c).

District Regulation 2-6-405 4 requires applications for title ¥ permits to wentify and describe
“each permilted source at the facility” and “each source or other activily that is exempt from the
requirement to obtain a permit . . ." EPA’s Part 70 regulations, whiclt prescribe the minimum
elements for approvable state titls ¥ programs, require that applications include a list of
insignificant sources that are exempted on the basis of size or production rate. 40 C.F.R.
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§ 70.5{c). EPA's regulations have no specific requircment for the submission of emission
calculations to demaonstrate why an insignificant source was included in the list.

Petitioner makes no claim that the Permit inapproprialely exempts insignificant sources
from any applicable requirements or that the Permit omits any applicabie requirements.
Similarly, Petitioner makes no claim that the inclusion of etnission calcufations in the application
would have resulted in a difTerent permit. Because Pctitioner faited to demonstrate that the
alleged flaw in the penmitting process resulted in, or may have resulted in, a deficiency in the
permit, EPA is denying the Petition on this graund.

EPA zlso denies Petitioner’s claim because Petitioner fails to substantiate its generalized
contention that the Permit is [lawed. The Statement of Basis unambiguously explains thal
Section I of the Permit, Generally Applicable Requirements, applies to all sources at the
facilily, including insignilicant sources:

This section of the permit lists requirements that generally apply to all sources at a facility
inchuding insigmficant sources and portable equipment that may not require a I)istrict
permit....[Sjiandards that apply to insignilicant or unpermitted sources at a facility (e.g.,
refnigeration umits that use mere than 50 pounds of an ozone-depleting ¢compound), are
placed in this section.

Thus, all insignificant sources subject to applicable requirements are properly covered by ihe
Permit.

Petitioner also fails te explain how meaningful public review of the Permit was
“inhibited” by the alleged lack of 2 list of insignificant sources from the permit application’ We
find no permit deficiency otherwise related to missing insignificant source information in the
Permit application.

In addition, Petilioner fails to point ta any defect in Lhe Permit as a consequence of any
missing significant emissions calculations in the pennit application. The Statement of Basis for
Section I'V of the Pernuit states, “This section of the Peomit lisls the applicable requiremenis that
apply 1o permitted or significant sources.” Therefore, all significant sources and activities are
properly covered by the Mermit.

With respect lo a missing emissions inventary for sources not in operation duning 1993,
Pelitioner again fails 10 point lo any resultant Naw in the Permit. These sources are appropnately

addressed in the Permit.

For the foregoing reasons, EPA is denying the Petition on these issucs

Y [n another part of the Petinon, addressed below, Petitioner argues that the District’s delay in providing
requested information viclated the Distniet’s public participation procedures approved to meet 40 CF.R. §70.7,



3. Identification of Non-Compliance

Petiioner argues that the Distoict should have compelled the refinery to identify nen-
compliance in the application and provide supplemental information regarding non-compliance
dunng the application process prior to issuance of the fina! permit on December 1, 2003. In
supporl, Petitioner cites the section of its Petition (LILD.) alleging that the refinery failed to
properly update its compliance certification.

Title V regulations do not require an applicant to supplement its application with
information regarding non-compliance,” unless the applicant has knowledge of an incorrect
application or of information missing from an application. Pursuant 10 40 C.F.R. § 70.5(c}8)}i)
and (;u){C), a standard applicatien form for a title ¥ permit must contain, inter alia, a
compliance plan that describes the compliance status of each source with respect to all applicable
requirements and a schedule of compliance for sources that are not in comphiance with all
applicable requirements at the hime the permit issues. Section 70.5(b), Duty io supplerment or
correct application, provides that any applicant who fals to submit any relevant facts, or who
has submitted incorrect information, in a permit application, shall, upon becaming aware of such
failure or incorrect submisston, promptly submit such supplemental or corrected information. In
addition, Section 70.5(c){5) requires the applicatton to include “[o]ther specific information that
may be necessary 1o implement and enforce other applicable requirements ... or to determine the
applicability of such requirements.”

Petitioner docs not show that the refinery had lailed to submit any relevant facts, or had
submitted incorrect information, in its 1996 initial permit application. Consequentlly, the duty to
supplement or correcl the permit application described at 49 C.F.R. § 70.5(b) has not been
triggered in this case.

Moreover, EPA disagrees that the requirement of 40 C.F.R. § 70.5{c)(5) requircs the
refinery to update compliance information in this case. The District is apprised of all new
information ansing after submittal of the nitial application — such as NOVs, episodes and
complaints — that may bear on the implemenlation, enforcement andfor applhicabihty of applicable
requirements. In fact, the District has an inspector assigned to the plant o assess compliance at
least on a weekly basis. Therefore, it is not necessary to update the application with such
information, as it is already in the possession of the Distnict. Petitioner has failed to demonstrale
that the alleged faiture to update compliance information in the application resulted in, or may
have resulted in, a deficiency in the Permit. For the foregoing reasons, EPA denies the Petition
on this issuc.

C. Assurance of Compliance with All Applicable Requirements Pursuant to the Act,
Parl 70 and BAAQMD Regulations

5 As discussed infra, title V regulations alse do not requive permit applicants to updale their compliance
centifications pending permit issuance.
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1 Complizece Schedule

In esscnce, Petitioner claims ihat the Distnet’s consideration of the facility's compliance
histery during the title ¥V pormitting process was flawed because the District decided not to
inciizde 2 compliance schedule in the Pennit despile a number of NOVs and other indications, i
Petttioner’s view, of compliance problems, and the Distrct did not 2xplain why = cumpliance
scheduie is nol necessary. Specificatly, Petitioner slizges that EFA mus( obiect 1o the Permit
becanse the “Disinet ignored evidence of recurring o ongoing compliance problems at the
facilily, mslead relying on limited review of outdaied records, to conciude that 2 compliance
schedule is uanecessary,” Petition a8 11-19. Petitionsr further atleges that a compliance schedsle
15 necsssary o address NGV issuad to the plant {isclsding many that are still nending)®, one-
lime episades’ reported by Lhe plant, recurming vickations and episcdes af certain emission unies,
camptaints Hiled with the District, and the lack of evidence that the violations have been resalved.
The setref soupht by Petiitoner is for the Distnet o toolude 2 compliance schedude in the Permdt,
or expiain why one was not necessary.” I Petitioner additionally charges ihat, due to the
facility’s poor compiiance history, sdditicnal manitenng, recordkecping and repocting
Tequiremenis arc wamranied t0 assure complianee with all applicabis requirements. 4.

Bection TOSHI requires sile ¥V peemitz © include & schedule of comphisnce cossisient
with Sectian 70L5{e B Seclion 73.5{c){B) proscribes the reguisoments S comphiance schedulss
i be submmiied as part of a peniit sgplivation. For sources that are not in compliance with
applicehie requirements at the time of permnt (ssaance, cowsticncs schedules meat include vz
scheduds of ranedial measures, including an enfsceanle sequence of acticns wiih miilestonss,
leading o comphance”™ 40 CFE § 205 ME DY The complionee sohoduls shoald
“resershic snd be 3t beast ag strngent 23 that contained 10 any judicial consent docree oy
adrunistrative order i which i seusce is subject ™ fif,

in deicrmining whether an objection 15 warmznded for alicged faws in the procedures
leading up iv penmat issoznce, such as Pebitioner’s claims that the Distact improperly considered
the facitity™s compiiznce history, EPA considers whether a Petsfiener has demonstrated ihai ihe
alleged flaws resulted in, or may have resulted in, o deficicney ie the penmit’s content. See CAA
§ ¥05{b} 2} (requinng an objection “if the petitioner demonstraies ... that the pesint? s not i
corplianse with the requirements of this Act...."}. In Politioner’s view, the deficiency that
resuited here 15 the lask of a complizrce scheduie. For the reasons explained bolow, EPA grants

éEMQMD Repuiation 1401 provides (as the sseance af HOVse: “Visdaisn Nolice: & aclice of viclatios
or eilation shall be issacd by the Dhstrict for o3 wislations of Diira? regulations and shall be defiversd 10 parsons
alleged to be m violatian of Bzt regulatiens. The notica shali ideqlily the norses of rhe vintation, the rule or
regulaieon violated, and the 422 ordates an wddch said wiobizer pocurred ™

?According to BAAGQMD, "episodes™ are "repurtable events, bul are not necessarily violations.” Letier
from Adan Schwartz, Senior Assistant Counsel, RAAQMD to Gerardo Rios, EPA Region 1X, dated January 31,
2005,
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the Petition to require the District to address in the Permit’s Statement of Basis the NOVs that
the District has issued to the facility and, in particular, NOVs that have not been resolved
because they may evidence noncompliance at the time of permit issuance. EPA denics the
Petition as to Petitioner’s other compliance schedule issues.

a. Notices of Vinlation

In connection with ils claim that the Permit is deficient because it lacks a campliance
schedule, Petitioner states that the District issued 85 NOVs to Vzlero between 2001 and 2004
and 51 NOVs in 2003 and 2004. Petitioner highlights that, as of Qctober 22, 2004, all 5| NOVs
1ssued in 2003 and 2004 were unresolved and still “pending.” Petition at 14-15. To support its
claims, Petitioner attached to the Petition varous District compliance reports and summaries,
including a list of NOVs issued between January 1, 2003 and October 1, 2004. Thus, Petitioner
essentially claims that the District’s consideration of these NOVs during the title V permilting
process was [lawed, because the Districl did not include a compliance schedule in the Permit and
did not explain why a compliance schedule is not necessary.

As noted above, EPA’s Part 70 regulations require a compliance schedule for “applicable
requircments for sources that are not in compliance with those requircments at the time of permit
issuance.” 40 CF.R. §§ 70.6{cH3}, 70.5(c)(8)(11i)C). Cansistent with these requirements, EPA
has stated that a compliance schedule is not necessary if a violation is intenmitient, nat on-going,
and has been comrected before the permit is issued. See In the Matter of New York Organic
Fertitizer Company, Petition Number I1-2002- 12 at 47-49 (May 24, 2004). EPA has also stated
that the permitting authority has discretion not to include in the permit a compliance schedule
where there is a pending enforcement action that is expected to result in a compliance schedule
(i.e., through 2 consent order or courl adjudication) for which the permit will be eventually
reopened. See {n the Matier of Huntley Generating Station, Petilion Number [1-2002-G1, at 4-5
(July 31, 2003); see also in the Matter of Dunkirk Power, LLC, Petition Number [1-2002-02, at 4-
5 {July 31, 2003).*

Using the Distncl’s own enforcement records, Pelitioner has demonstrated that
approximately 50 NOVs were pending before the Distoct at the time it proposed the revised
Permit. The District’s most recent statements, as of January 2005, do not dispuie this fact* The

MThese orders considered whether a compliance schedule was necessary to address (1) apacity violations for
which the source had included a compliance schedule with its application; and () PSD vivlations ibai the source
contested and was litigating in federa? district caurt. As to the uncontested opacity vielations, EP A required the
permitting authariry Ly teopen Lhe permils to either incomporate a compliance schedule or cxplain that a compliance
schedule was not necessary becauss the facility was in compliance. As to the contested PSD violations, EPA found
that *[i]t is enlirely appropriate for the [state] enlorcerment process la 1ake ils course” and for a compliance schedule
10 be included anly after the adjudication has been resolved.

?&s siated in a letier from Adan Schwartz, Senior Assistant Counsel, BAAQMD, o Gerarda Rios, Air

Division, U.S. EPA Region 9, dated Januvary 31, 2005, “The District is following up on each NGOV to achieve an
appropriale resolution, which will likely entail payment of a civil penalty.” EPA provided a copy of this letier 1o
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permitting record shows that the District issued the initial Permit on December 1, 2003 and the
revised Permit on December 16, 2004, According to the Distoct, the factlity did not have
noncempliance issues at the lime it 1ssued the tmtial and revised permits. The permitting record
contains the following statcments:

July 2003 Statement of Basis,“Compliance Schedule”™ section: “The BAAQMD
Compliance and Enforcement Division has conducted a review of compliance over
the past year and has no records of compliance problems at this facility.” July 2003
Staternent of Basis at 12, '

Indy 2003 Starement of Basis, "Compliance States™ sectione “The Complisnce al
Enfarcemen Divisies has prepared an Annuzt Comphance Report for 2301 'The
information comtatued in the compiiance report bas beon evaluated dupnng the
pregasation of the Siatement of Basis for the propased mayer Facllity Review permit
The ratn purpose of oz evaluation is 1o identify engoing or recurding protsdems that
should be subject te 2 schedule of compliance. Ne such prodiotss have been
identified™ July 2663 Sixtement of Basis 21 35, Thss section also noted that the
Distriet issued eight NOVs 1o e refinery in 2081, but did oot discuss sy NOVS
issued 10 e refinery 8 2002 of the Arst half of 2003, EPA otas Ut thers appoar fo
have been approxinssely 16 NOYs issued durtag hat tiae, 2ach of whick w
demitiod zr pending I the documentation proviied by Peistioner.

Drecember 16, 2004 Statement of Basis: “The facility is not currently in vielation of
any requirement. Morcover, the Distoict has updated its review of recent violations
and has not found a pattern of violations that would warrant imposition of a
compliance schedule.” December 2004 Statement of Basis at 34,

2003 Response to Comments (“RTCT} {from Golden Gate Untversiiy): “The
Distrieds review of receat NOV's [azled 13 reveal 28y evidence of current onpoing of
reonming rercompliance that would warrant a compliae schaduaia™ 2003 RIC
OGN ati,

EPA [inds that the District s slatements at the time ¥ issued the tattial and revised
Permits do not provide a meaninglul explanstion for the lack of a compliance scheduls inthe
Permit. Using ihe Districl’s owa snforcensent records, Petitioner has demossirated that there
were approximately 50 unresohved NOVs at the Hme the revised Permil was ssued in Deconber
854, The District’s stalements in (he permiiting record, ferwever, create the impression that no
NG Vs wete penading al thai time.  Although the Distrcl scknowledges that there have beea
“rpcent violations, ™ the Disirict {ils to address the fact that 5t had issued a signifieant sumber of
NEVs o the facitity and that many of the issued NOVs were stil pendimg. Morcover, the
District provides valy a conclusory statement that there are ao ongoing oF fecwiming probiems that

Petrticeer or Febmuarny 23, 335
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could be addressed with 2 compliance schedule and affers no explanation for this determination.
The District’s staternents give no indication that it actually reviewed the circumstances
underlying recently issued NOVs to determine whether a compliance schedule was necessary.
The District’s mostly generic statements as to the refinery’s compliance status are not adequate to
support the District’s decision that no compliance schedulc was necessary in tight of the NOVs."?

Because the Distniet Faled to include an adequate discussion in the permitting record
regarding NOVs issued to the refinery, and, in particular, those that were pending al the time the
Permit was issued, and an explanation as to why a compliance schedule is not required, EPA
finds that Petitioner has demonstrated that the District’s consideration of the NOV's during the
title ¥ permitting process may have resulted in a deficiency in the Pemit. Therefore, EPA is
granting the Petition o require the Distocl to either incorporate a compliance schedule in the
Permit or to provide a more complete explanation for its decision not 10 do so.

When the District reopens the Permit, it may consider EPA’s previous orders in the
Huntley, Dunkirk, and New York Organic Fertilizer matters to make a reasonable determination
that no compliance schedule is necessary because (i) the facility has retumned to compliance; (i}
the violations were intermittent, did not evidence on-going non-compliance, and the source was
in compliance at the time of permit 1ssuance; or (111} the District has opted to pursue the matter
through an enforcement mechanism and will reopen the permit upon a consent agreement or
courl adjudication of the noncompliance issues. Consistent with previous EPA orders, the
District must also ensure that the permit shield will not serve as a bar or defense to any pending
cnforcement action.!! See Ifuntiey and Dunkirk Orders at 5.

b. Episodes

Petitioner also cites the number of “episodes™ at the plant in the years 2003 and 2004 as a
basis for requinng a2 compliance schedule. Episodes are events reported by the refinery of
equipment breakdown, emission excesses, inoperative monitors, pressure seliefl valve venting, or
other facility failures. Petition at 15, n. 21. According to the District, “[e]pisodes are reporiable
evenls, but arc not necessarily violations. The District reviews cach reperted episode. Forthose
that represent a violation, an NOV is issued.” Lelter from Adan Schwarlz, Senior Assistant
Counsel, BAAQMD to Gerardo Rios, EPA Region X, dated January 31, 2065. The summary
chart entitled “BAAQMD Episodes™ atlached to the Petitian shows that the District specifically

“In canttast, EPA notes that the siate peomitting authority in the Huntley and Dunkizk Orders provided 2
thorough record as te the existence and citcumstances regarding the pending NOVs by describing them in detail in
the permits and acknowledging the enforcement issues in the public notices for the permits. Huntley at 6, Dunkirk at
;. In addition, EPA found that the permits contained “suiTicient safeguards™ 1o ensure thal the penmit shields would
ot preclude appropriate enforcement actions. fd.

' A ficr reviewing the permit shield in (he Permit, EFA finds nothing in it that could serve as a defense 1o
enforcement of the pending NOVs, The District, hiowever, should stidl independently perform this review wikn it
reopens (he Permit.
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records for each episode, under the heading “Status,” its determination for cach episode: (i) no
action; (ii} NOV issued; (i) pending; and {iv) void. This document supports the Dislrict's
statement that it reviews each episode to sce whether it warrants an NOV. Because not every
episode 1s evidence of noncompliance, the number of episodes is not a compelling basis for
determining whether a comphance schedule is necessary. Moreover, Petitioner did not provide
additional £acts, other than the summary chart, to demonstrate that any reporied cpisodes are
violations. EPA therefore [inds that Petitioner has not demonstrated that the District’s
consideration of the various episodes may have resulted in a deficiency in the Permit, and EPA
denies the Petition as to this issue.

c. Repeat Violations and Fpisodes & Panticuiar Uniis

Petitioner ciamos that cerfzin wnits at tre plant are respansible for musltiple episodes and
viglations, “possibly revealing sefieus onpoing or recuriing comaliance issues ™ Petitian 2 16,
The Petition then ciics, as cvidence, the existeoces of 10 episcdes and § NOWs for the FCCU
Catzlylic Regeneraior [S-5), 7 episodes and 4 NOYs for a hat fumace {3-2263, ¢ cpisodes amd 7
NOVs for the Heat Recovery Sieam Generator £5-1331), and 3 episodes amd 2 MN0WVs for the
South Flare (5-13%

A cloze examination of the BAAQMIY Episodes chart relied upors by Petitioner, however,
teveals that the failures identified tor these episodes and NOVs are aclually quite distinct from
ane another, allen covenng dilferent components and regulatory requirements. This fact makes
££N6E A3 emission and process umis at relineries end 10 be vory complex with multiple
compongnts and multiple applicable requirements. When determining whether a compliance
schedule 15 necessary for ongoing violations at a particular emizsion unit based on multiple
NOVs issued foe that unit, it would be reasonable for a permitting authorily to consider whether
the vielations pertain to the same componenl of the entission unit, the causc of the violations is
the same, and the cause hag not been remedied through the Distoc's enforcement actions,
Again, Petitioner has fadled to demonsgteate that the DHstoet’'s congiderstion of the vatious repeat
epigodes andl alleped violations may have resulted anoa deficiency in the Permit,. EPA thﬁrcfﬂn
denics the Petition as to this issue,

d. Complaints

Petitioner contends that the “numerous complunts” received by the Iisingt between 2001
and 2004 also lay a baxis (o the need for a compliance schedule, These complaints were
generally for odor, smoke or other concems. As with the episodes discussed above, the mere
existence of a complaint does not evidence a regulatory violation, Mareover, where the Disivict
has verified cerlain complaints, it bas issued an HOV to address public nuisance issues. As such,
even though complaings may indicate problems that need additional investigalion, they do not
necessarily lay the basis for a compliance schedule. Because Pelikianer has not demonstraied that
the complaints received by the Diztrict may have resulted in a delicieney in the Permit, EPA
denies the Petition as to this issue.



€. Allegation that Probiems are not Resolved

Petitioner proposes thres “potential solutions to ensure compliance:” {1) the Distoct
should address recurming compliance at specific emission units, namely S-5, $-220 and §-1030,
(2) the District shouid impose additional maintenance or installation of monitoring equipment, or
new monitoring methods to address the 30 episodes involving inoperative monilors; and (3) the
District should impose additional opcrational and maintenance requirements to address recurring
problems since the source is not operating in compliance with the NSPS requirement 1o maintain
and operate the facility in a manner consistent with good air pollution control practice for
minimizing emissions. Petition at 18-19.

In regard te Petitioner’s first claim for relief, EPA has already explained that Petitioner
has not demonstrated that the District’s consideration of the various ‘recurring”’ violations for
particular emission units may have resulted in a deficient permit or justifies the imposition of a
compliance schedule. [n regard to the second claim for relief, the 30 episodes cited by Peliloner
are for dilferent monitors, and spread over a multi-year period. As long as the District seeks
prompt corrective action npon becoming aware of inoperative monitors, EPA does not sec this as
a basis for additional maintenance and monitoring requircments for the moniters. Moreover,
EPA could only require additional monittoring requirements to the extent that the underlying SIP
or some other applicable requirement does not already require monitoning. See 40 C.F.R.

§ 70.6(a)(3)(1)(B). Lastly, in response 1o Pelilioner’s third claim for relief seeking imposition of
additional operation and maintenance requirements due to an alleged violation of the “goed air
pollution control practice™ requirements of the NSPS, EPA believes that such an allegation of
noncompliance is teo speculative to warrant 2 compliance schedule without further investigation.
As such, EPA finds thal Petitioner has not demonstrated that the District’s failure 1o include any
of the permit requirements Petitioner requests here resulted in, or may have resulted in, a
deficient permit, and EPA denies the Petition on this ground.

2. Non-Compliance Issues Raised by Public Comments

Petitioner claims that since the Distnict failed to resoive New Source Review (“NSR™)"
compliance issues, EPA should object to the issuance of the Permit and require either a
compliance schedule or an explanation that one is not necessary. Pelition at 21. Petitioner
claims to have identified four potential NSR violations at the refinery, as follows: {i) an apparent
substantial rebuild of the Muid catalytic cracking unit (“FCCU™) regeneraltor (S-5) wilthout NSR
review," based on information (hat large, heavy components of the FCCU were recently

12 «NSR™ is used in this section 10 include both the nonattainment area New Source Review permit
program and the atainment area Prevention of Significant Deterioration {“"PSD") peamil prograrn.

B petitioner also alleges thal 5-5 went through a rebuild without imposition af enussion
limitations and other requirements of 40 C.F.R. § 63 Subpart UUU. EPA notes that the requirements of Subpart
LU are ingluded in the Permit with 2 future effective date of April 11, 2005 Permt 2t 8@
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replaced; (1) apparent emissions increases at two boiler units (5-3 and S—4) beyond the NSR
significance level for modified sources of NOx, based on the District’s emissions inventory
indicating dramatic increases in NOx emissions between 1993 and 2001; and (iii) an apparent
significant incrcase in SO, emissions at a coker bumer (S-6), based on the Dislricl’s emissions
inventory indicating a dramatic increase in SO, emissions in 2001 over the highest emission rate
during 1993 to 2000." DPetition at 20.

All sources subject to title V must have a permit to operate that assures compliance by the
source with all applicable requirements. See 40 CF.R. § 70.1(b); CAA §§ 502(a), 504(a). Such
applicable requirements include the requirement to obtain NSR permils that comply with
applicable NSR rcquirements under the Act, EPA regulations, and state inplementation plans.
See generally CAA §§ 110(a)(2)(C), 160-69, 172(c)(5), and 173; 40 C.F.R. §§ 51.160-66 and
52.21. NSR requircments include the application of the best available control technology
{("BACT") to a new or modified source that results in emissions of a regulated poliutant above
certain legally-specified amounts."

Based on the informatien provided by Petihoner, Petitioner has failed to demonsinte that
NSR permitting and BACT requirements have been triggered at the FCCU catalytic regenerator
8-5, boilers S-3 or 84, or coke burmner 8-6. With regard to the FCCU catalytic regenerator,
Petitioner’s only evidence in support of its claim is (i) an Apnl 8, 1999, Energy [nformation
Administration press release Lhat states that the refinery announced the shutdown of its FCCU on
March 19, 1999, and announced the restarting of the FCCU on April 1, 1999;'¢ and
(1) information posted at the Web site of Surface Consultants, Inc., stating that “several large,
heavy components on [the FCCU] needed replacement.™ See Petition, Exhibit A. Petitioner
ollers no evidence regarding the nature of these activitics, whether the activities constitute a new
or madilied source under the NSR rules, or whether refinery emissions were in any way aflected

'* Petitioner also takes issue with the District's position that “the [NSR] preconsttuction review rules
themselves are not applicable requirements, for purposes of Titte V. {Petition, at 21; December 2003 Consolidated
ERespense to Comnenis (“CRTC™} at 6-7}. Applicable requirements are defined in the District’s Regulation 2-6-202
as *[al]ir quality requirements with which a facility must comply pursuant to the District’s regulations, codes of
California stawtory law, and the federal Clean Air Act, including all applicable mquirements as defined in 49 C.F.R.
§ 70.2." Applicable requirements are defined in 40 CF.R_ § 70.2 to include “any standard or other requircment
provided for in the applicable inplementation plan approved or promulgated by EPA through relemzking under title
I of the Act that implemenis the relevant requirements of the Act..." Since the District's NSR rules arc pan of iis
itnplemeniaiion plan, the NSR rules themsclves are applicable requirenients for purposes of title V. Since this point
has little relevance to the matter al hand (i.e., whether in this case the NSK rules apply ta 2 particular new or
madified source at the refinery). CPA views the Districl’s position as obrter dictum.

"* The Act distinguishes between the requirement to apply BACT, which is part of the PSD permit Program
far attainment areas, and 1he requirement to apply the lowest achievable emission raw ("LAER™), which is part of the
NSR permit program lot nonanainment areas. In this case, however, the District’s NSR rules vse the term “BACT”
to signify “LAER.”"

'* This press release is available on the Intemet at hitp:#/www. eia doe govincic/presa/press 123, iomd (last
viewed on Fehruary 1, 2003}
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by these activities

With repard to the iwo boilers and the coke burner, Petitioner's only evidence in support
of its claims are apparent ““dramatic™ increases in each of these unit’s emissions inventory.
However, as the District correctly notes:

“...the principal purpose of the inventory is planning; the precision needed for this
purpose is fairly coarse. The inventory emissions are based, in almost all cases,
on assumed emission factors, and reported throughputs. An increase in emissions
from one year te the next as reflected in the inventory may be an indication that
reported throughput has incrcased, however it does not automatically follow that
the source has been modified. Unless the throughput exceeds permit limits, the
increase usually represents use of previously unused, but authorized, capacity. An
increase in reported throughput amount could be taken as an indication that
further investigation is appropriate to determine whether a modification has
occurred. However, the District would not conclude that a modification has
occurred simply because reporicd throughput has increased.”

December 1, 2003 Consolidated Response to Comments (#2003 CRTC™), at 22. Moreover,
Petitioner does not ¢laim to have sufTicient evidence to establish that these units are subject to
NSR permitting and the appheation of BACT. The essence of Petitioner’s objection is the need
for the Diistrict to “determine whether the sources underwent a physiczal change or change in the
method of operation that increased emissions, which would tngger NSR.” Petition at 20. Not
only is Petitioner unable to cstablish that these units triggered NSR requirements, Petitioner is
not even alleging that NSR requirements have in fact been tnggered. Petitioner is merely
requesting that the District make an NSR applicability determination based on Petitioner’s “well-
documented concerns regarding potential non-compliance.” Petition at 20 (emphasis added).

Dunng the title ¥V permitting process, EPA has also been pursuing similar types of claims
in another forum. As part of its National Petroleum Refinery Initiative, EPA identified four of
the Act’s programs where non-compliance appcared widespread among petroleum refiners,
including apparent major modilications to FCCUs and refinery heaters and boilers that resulted
in significant increases in NOx and SO, emissions without complying with NSR requircments.
However, based on the infarmation provided by Petitioner, EPA is not prepared to conclude at
this time that these units at the Valero refinery are out of comphance with NSR requirements. [f
EPA later determines that these units are in violation of NSR requirements, EPA may object to or
reopen the titlc ¥ permit to incorporale the applicable NSR requirements.”

Since Petitioner has failed to show that NSR requirements apply to these units, EPA finds

1" EPA notes that with tespect (o the specific claims of NSR viclalions raiscd by Petitioner in ils comments,
the District “intends to follow up with further invesngation.” December |, 2003 CRTC, at 22. EFA encourages Lhe
District to do so, especially where, as in this case, the apparent changes in the cmussions iventories are substantial,
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that Petitioner has not met its burden of demonstrating a deficiency in ihe Permit. Therefons, the
Potition is demied on this issue. '

3. Iniermdient end Continuous Compliance

Felifioner comends that BPA most ciert 1o the Permif because the Pgtrict has
interpezied the Act {s reguirs oaly Intermittend rathee than continuaus complianee, Petitionat 31-
22, Petitioner contends that e Distet hag # “fundamentally flawasd philosophy.” Petilioner
paints to a siatement made by the Disgrict in is Response to Public Comments, dated Diccember
1, 2003, that “feompdiance by e rehaonies with ai Bietie! and feders? air regolations wilf not
be continnous.” Petitioner confends that the District “expests snly intermittent compliance” and
That rhe District’s beliet “thit 4 need only assure 'ressesabls mermittent” sompliasse’ mens
that if fxiled io see the aved foe s compliance plan in B Perrnit,

EPA duagress with Petilioner’s suggestion that the District's view of intermiitent
srtirptintics Bas anpagsd s ability 1o properdy itnplemenst the tille ¥ progesie. As slated above,
EPA has not concluded that 2 compiiance pian is necessary to address the instances pf pon-
cornpimnce # this Fanmbity, Morsover, the Agency dizagres with Pelitioner's Interprotatings of
the Dhrict’s comments on the fasue. For instance, EPA finds nothing in the seced stating that
the District’s view of the Permul, as # legal matler, i that it geed Rysure only intermitiont
voreptiznce. Rather,  faler cesding of the Disniods view iz that, reafisbically, irgenmition son-
cormpiiance can be expected.  &s the Distriet stated:

The [Hstrict cannai rulc out Hat instantes of norreomoliance will scour, Indeed sta
reeftesary, ab feast coeapionat avants of noti-comiplisnce car be predicied with 2 high degree
of certainty. . .. Compliance oy the cefineincs with af! Disteiet and foderal 2 reguiations
wil 5ol be contingeus. Bawever, the Disiriet beligves (e complance recard at this
[okedt ) ansd stber refineries 15 well within i tange o predict reasonable ingernsitient
compliance. Deeomber |, 2803 R1C af 15,

The Dhstact’s view appears Lo be hased on exgenence and the praclical reality that
geangtes sourcss with thousands of erission points which are subject o huodreds of jocal and
federal requiremenis wail find themselves out of compliance, ned necessanily because Seir
pertniz are madauate but beeanse of the limats of echmwlogy and other faciors, Bvos & stuce
with z perfestivdralivd poragt ~ obe bt requates siate of B e mocionng, sorupmdouy
recordkeeping, and regelar reparting to reguiatory agenaies — may [ind isclf out of compliance,
not because ithe pormit s deficienl, Yt bocause of the Hmtwioss of ischnalogy and other feters,

EPA siso beleves thal, far From sanctioning sitermdent complianee, as Potitiongy
suppests, yee Pelilion gt 22, n. 30, the Dnsingt appears comailied te address 1t ithrodph
anforcement of the Permik, when eppopnisies “when non-enmpiiance aocurs, the Titls ¥ merpt
wilt enbanne the abiiity lo detect and enfores against those scourrssces™ M Although i
Dristrct may realistcatly cxpest instances of non-compliancs. it docs nel necessaniy excuse
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them. Non-compliance may still constitute a violalion and may be subject o cnlercement aclion
For the reasons stated above, EPA denies the Petition on this ground
4. Compliance Certifications

[nitial compliance certifications must be made by all sources that apply for a title ¥
permit at the time of the permit application. See 40 C_.F.R. § 70.5(c)(9). The Par 70 regulations
do not require applicants to update their compliance certification pending issuance of the permit.
Petitioner correctly points out that the District’s Regulation 2-6-426 requires annual compliance
cerlifications on “every anniversary of the application date” until the permit 1s issued. Petilioner
claims that, other than a truncated update in 2003, the plant has failed to provide annual
certifications between the mitial permit application submittal in 1996 and issuance of the permit
in December 2004. Petitioner believes that “defects in the compliance certification procedure
have resulted in deficiencies in the Permit.” Petilion at 24.

In determining whether an objection: is warranted for alicged {laws in the procedures
leading up to permit issuance, inciuding compliance cerifications, EPA considers whether the
petitioner has demonstrated that the alleped [laws resulted in, or may have resulted in, a
deficiency in the permit’s content. See CAA Section 505(b)(2) (objection required “if the
petitioner demonstrates ... that the permil is not in compliance with the requirements of this Act,
including the requirements of the applicable [SIP]™), 40 C.F.R. § 70.8(c)(1); See afso in the
Matter of New York Organic Fertilizer Company, Petion No, [[-2002-12 {May 24, 2004}, at 9.
Petitioner assumes, in making 1ts argument, that the District needs these compliance
cerlifications to adequately review compliance for the fzeility. This is not necessarily true.
Sources often certify compliance based upon information that has already been presented to a
permilting authonty or based upon NOVs or other compliance decuments received from a
permitting authonty. The requirement for the plant to submit episode and other reports means
that the District should be privy to all of the information available 1o the source pertaining lo
compliance, regardless of whether compliance certificatiens have been submitted annually.
Finally, the Distnct has a dedicated employee assigned as an inspector to the plant who visits the
plant weekly and sometimes daily. In this particular instance, the compliance certification would
likely not add much to the District’s knowledge about the compliance status of the plant. EPA
believes that in (his case, Petitioner has failed to demonstrate that the lack of a proper initial
compliance cerlification, or the alleged fatlure to properly update that initial compliance
certification, resulted in, or may have resulted i, a deficiency in the permit.

D. Statement of Basis

Petitioner alleges that the Statemenis of Basis for the Permit issued in December 2003
and for the revised Permit, as proposed in August 2004, are inadequate. Specifically, Petitioner
alleges the following deficiencies:
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Neither Statement of Basis contains detailed fagility descriptions, including
comprehensive process Dow infoomation:

» Neither Sextement of Hasis contains sufficien? information to determine applicabi fite
of “certain requitements & sperilic soizess.” Petitioner specifically identilies
exemptions from permilting reguirements that BAAGME allowed for t3aks.
Pelzioner alse references Attachments 2 and 3 to BEPA s Oclober 8, 29004 Ietter as
suppori for its aHegation that the Statements of Basis were deficien! bocause they did
=0t address apphcability o1 46 C.F R. Pan 63, Subpast OC o Mares and BAAQME
Regulation 5-2 ts hydrogen plant venis.

» Neither Statement of Basis addresses BAAQMD’s compliance determinations

¢ The 2000 Statement of Basis was not made svailable on the District's Wb sile during
the Aprnl 2004 pubiic comment period znd docs not imlsde information about permit
revistons in Mareh and Augusr 2004

The 2004 Stalement of Basis does not discuss changes BAAQME made o the Permst
between the public comment period in Asgust 2003 and the Onal varsion issued in
Oecomber 2863, despite the District’s request for public comment on such changes.

EPA’s Panl 70 regulations require permitiing authorities, in connection with initiating a
public comment period prier 1o issuance of a title ¥V permit, to “provide a statement that sels
forih the tegal and (aclual basis for the drafl permit conditions.” 40 C.F.R. § 70.7(a){5}. EPA’s
regulations do not require that a statemnent of basis contain any specific elernents; rather,
permitting autharities have discretion reparding the contents of a statemment of basis. EPA has
recommended that statements of basis contain the following elements: (1) a descriplion of the
facility; (2) a discussion of any operational flexibility that will be utilized a2 the facility, (3 ) the
basis for applying the permit shield; (4) any federal repulatory applicability determinations; and
(5 ) the rationale for the monitonng methods selected. EPA Region V has also recommended the
inclusion of the following: (1) monioring and operaticnal restrictions requirements; (2)
applicability and exemptions; (3) cxplanation of any conditions from previously issued permits
that arc not being transferred 1o the title ¥V pemit; (4) streamlining requirements; and (3) certain
other factual information as necessary. Sec, Lox Medanos, at 10, n_16.

There is no legal requircment that a permitting authority include information such as a
specific facility descnption and process (low diagrams in the Slatement of Basis, and Petitioncr
has not shown how the lack of this information resulted in, or may have resulted in, a deficiency
in the Penmit. Thus, while a facility descoption and process [low diagrams might provide useful
information, their absence from the Statement of Basis does not constitute grounds for abjecting

to the Permit.

EPA agrees, in part, that Petiioner has demonstrated the Permat 15 delicient because the
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Statement of Basis does not explain exemplions for cerlain tanks. This issue is addressed more
specifically in Section IILH.3.

EPA agrecs with Petitionet’s allegation that the Stalement of Basis should have included
a discussion regarding applicability of 40 C.F.R. Part 63, Subpart CC to flares and BAAQMD
Regulation 8-2 to hydrogen plant vents. Applicability determinations are precisely the type of
information that should be included in a Statement of Basis. This issue 1s addressed more
specilically in Section ITLH.1.

EPA addressed Petitioner’s allegations relating 1o the sufficiency of the discussion in the
Statement of Basis on the necessity of 2 compliance schedule in Section ITI.C.

EPA does not agree with Pelitioner’s aliegations that the 2003 Statement of Basis was
deficient because it was not available an the District’s Web site during the 2004 public comment
period or because it did not provide information about the 2004 reopening. First, EPA notes that
the 2003 Statement of Basis has been available to the public on its own Web site since the initial
permit was issucd in December, 2003." [n addition, Petitioner has not established a legal basis
1o support its claim that this information is a required element for a Statement of Basis,
Petiticner also concedes that the District provided a different Statement of Basis in cotinection
with the 2004 rcopening. Petitioner does not claim that the Permit is deficient as a resuit of any
of these alleged issues regarding the Statement of Basis, therefore, EFA denics the Petition on
this ground..

EPA does not agree with Petitioner's allegations that the 2004 Statement of Basis was
deficient because it did not discuss any changes made between the drafl permut available in
August 2003 and the final Permit 1ssued in December 2003, Petitioner has not established a legal
basis to support its ¢laim that this information is a required element for a Statctnent of Basis.
Petitioner has not demonstrated that the Permit is delicient because the Dislnct did not provide
this discussion in the 2004 Statemen! of Basis. Moreover, Petitioner could have oblained much
of this information by reviewing the Distnct’s response to commenls received during the 2003
public comment period, which was dated December 1, 2003, Therefore, EPA denies the Pelition
on this ground.

E Permit Shields

The District rules allow twe types of permit shields. The permiit shicld types are defined
as follows: {1) A provision in a title ¥ permit explaining that specific federally enforceable
regulations and standards do not apply Lo 2 saurce or group of sources, or (2) A provisionin a
title ¥V permit cxplaining that specific federally enforceable applicable requirements for
monitoring, recordkecping and/or reporting are subsumed because other applicable requirements

"*Title ¥ permits and related documents arc available through Region 1Xs Electronic Permit Subrmittal
System at http:/fwww.epa.goviregion(9/air/pernitfindex himl.
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for monitoring, recordkecping, and reporting in the permit will assure compliance with all
cmission lHmils. The District uses the second type of permit shigld for all streamlining of
monitoring, recardkecping, and reporting requirements in litle ¥ permits, "The District’s
atatement of Basis explains: “Compliance with the applicabie requirement conlained in the
permit automatically results in compliance with any subsumed {= less siringent) requirement.”
See December 2003 Staternent of Basis at 27.

40 CF.R. $500. o) ami {d)

Patitwmer alleges that the permit shield in Table 18 of the Permit (p669.670)
improperly subsumes 40 C.E.R. §§ 60.7(s) and (J) under SIP-approved BAAQMD Regulation
1-522.8, and thal the S1atemen of Basis does not sufliciently explain the basis for the shicld.
Petition at 28.

BAACRD Repulation 1-322.8 mxpuives that

Monitoring data shall be submitted on a monthty basis in o foras spocified by the
APCO. Reports shail be submitted within 30 davs of the close of the morih

apsesriedd OnL

Sections 60.7(c) and (d) require very specific reporting requirements that are not regquired
by BAAQMD Regulation 1-522 8. For instance, § 60.7(c){1) requires that excess emissions
reports include the magnitude of cxcess emissions compuled in accordance with § 60.13(h) and
any conversion factors used. Section 63.7(d}(1) requires, that the report fonn contain, among
ather things, the duration of excess emissions due to startup/shutdown, control cquipment
problems, process problems, ather knawn causes, and unknown causes and 1o1al duration of
£XCESS EMISsIOns.

The Statement of Basis for Valero contains the following justification for the shield

40 C.F.R. Parl, 60 Subpurt A CMS reporting requirements are satisfied by
BAAQMD 1-322.8 CEMS reporting requirements. See December 2003 Stiement
of Basis at 31.

EPA agregs with Potitiorer $hat the requirements of 4G CF. R §§ 6327} and (d) 2= not
gatiefind by BAADMD Repulation 1-322.5, and that the Statement of Basts dosx not provids
Aceguate justificaton B subsumg §4 601k and 48), An adeguate justi Hestion should sddegss
frorw the reguiterrents 6F 2 subsureed repulation are sotisfied by ancther reputation, sot simply
that the requirements are satisfied by another repeiation.

For the reasons set iorth above, EPA 15 granting the Peiion on these grounds. The

Disisict must recpen the Permut 1o include the reporting reguiements of 3§ 88.7(c) and idtor
sdexuatety explsin bow thoy are appropristcly subsumed.
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2. BAAQMD Regulation -7

Petitioner also alleges that the District incorrectly attempted to subsume the State-only
requirements of BAAQMD Regulation 1{-7 for valves under the requirements of S1P approved
BAAQMD Regutation 8-18-404, and states that only a federal requirement may be subsumed in
the permit pursuant to BAAOQMD Regulation 2-6-233.2, Petition at 29.

Including a permit shield for a subsumed non-federally enforceable regulation has no
regulatory signilicance from a federal perspective because it is not related Lo whether Lhe permit
assures comphiance with all Clean Aar Act requirements. See 40 C.F.R. 70.2 (delining
*“applicable requirement™); 70.1(b} (requiring that title ¥ scurces have operating permits that
assure compliance with all applicable requiremenls). State only requirements are not subject to
the requiremnents of title ¥V and, therefore, are not evaluated by EPA unless their terms may either
impair the effectiveness of the title ¥V penmit or hinder a permitting zuthonty’s ability to
impiement or enforce the title V permit. fn the Matter of Eastmar Kodak Company, Petition
No.: 0-2003-02, at 37 (Feb. 18, 2005). Therefore, GPA is denying the Petition on this issue.

3. 40 C.F.R. § 60.482-7(g)

Petitioner alleges that a permit shield should not be allowed for federal regulation NSPS
Subparl YV, § 60.482-7{g} based upon its being subsumed by SIP-approved BAAQMD
Regulation 8-18-404 because the NSPS defines monitoring protocols for valves that are
demaonsirated to be unsale to monitor, whereas Regulation 8-18-404 refers Lo an altemative
inspection scheme for leak-Fee valves. Petitioner slates “Because lhe BAAQMD regulation does
not address the same issue as 40 C F.R. § 60.482-7(g), it cannot subsume the federal
requirement.”” Petition at 25

EPA disagrees wilh Petitioner that the two regulations address different 1ssues. Both
regulations address alternative inspection time lines for valves. Regulation 8-18-404 specifically
states:

Alternative Inspection Schedule: The inspection frequency for valves may change
from quarterly to annually provided all of the conditions in Subseciion 404.1 and
404.2 are satished.

404.1 The valve has been operated leak free for five consecutive quarters,

404.2 Records are submitied and approval from the APCO is obtained.

404 3 The valve remains leak free. Ifa leak is discovered, the inspection
frequency will revert back lo quarterly.

NSPS Subparl VV requires valves lo be monitored monthly except, pursuant to § 60.432-7{g),

any valve that is designated as unsafc lo monilor must only be monitored as frequently as
practicable during safe-to-monitor times. [n explaining the basis for the shield, the Permil states:
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{00.432-7{g)] Allows relief from monthly monitoring if designated as
unsafe-to-monitor. BAAQMD Regulation 8-18-404 does not allow this relief.
Permit at 644,

BAAQMD 1s correct that the Regulation 8-18-404 is more stnngent than 40 C.F.R
§ 60.422-7(g). Therefore, EPA is denying the Petition on this issue.

F. Throughput Limils for Grandfathered Sources

Petitioner alleges that EPA should object to the Permit to the extent that throughput limits
for grandfathered sources set thresholds below which sources are not required to submit all
information necessary to determine whether “new or modified construction may have occumed.”
Petitioner also alleges that the thresholds are not “legally correct” and therefore are not
reasonably accurate swropates for a proper NSR baseline determination. Petitioner also arpues
that EPA should object to the Permit because the existence of the throughput limits, even as
reporling thresholds, may create “an improper presumphon of the correctness of the threshold™
and discourage the Distinct from mvestigating evenis that do not trigger the threshold or reduce
penaities for NSR violations. Finally, Petitioner also requests that EPA object to Lhe Permit
because the Disinct’s reliance on non-SIP Regulation 2-1-234.1 “in deriving these throughput
limits" is improper.

The District has established throughput limits on sources that have never gone through
new source review (“grandfathered sources™). The Clean Air Act does not require permitling
authorities to impose such requirements. Thercfore, to understand the purpose of these limits,
EPA is relying on the District’s statements charactenizing the reasons for, and legal implications
of, these throughput limits. The Distnict’s December 2003 CRTC makes the following points
regarding throughput limais:

e The throughput limits being established for grandfalhered sources will be a useful tool
ihat enhances compliance with NSR. . . .Requinng facililtes to report when
throughput limits are exceeded should alert the Distriel in a timely way to the
possibility of a modification occumng,

The limits now function merely as repanting thresholds rather than as presuniplive
NER triggers.

They do not create a baseline against which future increases might be measured
(“NSR baseline”). Instead, they act as a presumplive indicator thal the equipment has
undetgone an operational change (even in the absence of a physical change), because
the equipment has been operated beyond designed or as-built capacity.

The throughput limits do not cstablish baselines; {urthermere, they do not contravene
NSR requirements. The baseline for a modification is determined at the time of
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permut review. The preposed limits do not preclude review of a physical modification
for NSR implications.

e Throughput limits on grandfathered sources are not federally enforceable.

e The [permits] bave been modified to clearly distinguish between himits imposed
through NSR and {imits impased on grandfathered sources.

December 1, 2003 RTC at 31-33.

EPA believes the public commenis and the District’s responses have done much to
descnibe and explain, in the public record, the purpose and legal significance of the District’s
throughput limits for grandfathered sources. Based on these interactions, EPA has the following
responses 1o Petitioner’s allegations.

First, EPA denies the Petition as to the allegation that the thresholds set levels below
which the facility need not apply for NSR permits. As the District states, the thresholds do not
preclude the imposition of federal NSK requirements. EPA does not sce that the throughput
limils would shicld the source fram any requirements to provide a timely and complete
application if a conslruction project will tngger federal MSR requirements.

Second, the Permit itself makes clear that the throughpul limits are not to be used for the
purpose of establishing an NSR baseline: “Exceedance of this limit does not establish a
presumption that a modification has occurred, nor does compliance with the limit establish a
presumption that a modification has not occurred.” Permut at 4. Therefore, EPA finds no basis to
object to the Permit on the ground that the thresholds are not “reasonably accurate surrogates™ for
an actual NSR baseling, as they clearly and expressly have no legal significance for that purpose.

Third, while EPA sharcs Petitioner’s inferest in compliance with NSR requiremens,
Petitioner's cancern that the thresholds might discourage reliance on appropniate NSR baselines
to investigate and enforce possible NSR violations is speculative and cannot be the basis of an
objection to the Permit.

Fourth, EPA finds that the District’s reliance on BAAQMD Repuiation 2-1-234.1, which
i5 not S[P-approved, to impose these limits is appropriate. EPA’s review of the Permit, however,
found a statement suggesting that the District wil! rely on this non-S[P approved rule to
determine whether an NSR modification has occurred. EPA takes this opportunity to remind the
District that its NSR permits must meet the requirements of the federally-applicable SIP. See
CAA 172, 173; 40 CF.R. § 51. EPA finds no basis, however, to conclude that the Permit is
deficient.

G. Monitoring
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The Jack of monitering raises an issue as to consistency with the requircment that each
permit contain monitoring sufficient to yield reliable dala from the relevant time period thal are
represenlative of the source’s compliance with the permit where the applicablc reyuirement docs
not require periodic monitoring or testing. See 40 C.F.R. § 70.6(a)(34i1)(B). EPA has
recognized, however, that (here may be limited cases in which the establishment of a regular
program of monitoring or recordkeeping would not significantly enhance the ability of the permit
to assure compliance with an applicable requirement and where the status que (i.e., no
monttoring or recordkecping) could mect the requirements of 40 C.F.R. § 70.6(2)(3). See, Las
Medanos, at 16. EPA’s consideration of these issues and determinations as to the adequacy of
monitering follow.

1 40 C.F.R. Pan 60, Subpart J{NSPS for Petroleum Refineries}

Petitioner makes the following allegations with regard to the treatment of flares under
NSPS Subpart J: (i) BAAQMD has not made a determination as 1o the applicability of NSFPS
Subpart J to three of the four flares at Valero; (i) there is no way to tell whether flares qualify for
the exernption in NSPS Subpart J because there are no requirements in the Permit to ensute that
the flares are operated only in "emergencies;” (iii) the Permit must confain a federally
enforceable reporting requirement to verify that each flaring event wouid qualify for an
exemption from the H2S Limit; (iv) the Permit fails to ensure that al! other NSPS Subpart J
requirements are practically enforceable; and {v) federally enforceable monitoring must be

imposed pursuant to 40 C.F.R. §§ 70.6(2)(3)(i}B} and 70.6{c} and Section 504(c) of the Act to
verify compliance with all applicable requirements of Subpart J. Petition at 33.

The New Scurce Performance Standard (NSPS) for Petroleum Relinenes, 40 C E.R. Pan
60, Subparl I, prohibits the combustion of furel gas containing H,S in excess of 0.10 gridscl at
any [tare built or madified after June {1, 1973, This prohibition is codified in 40 C.F.R.
§ 60.104(a}(1). Additionally, 40 C.F.R. §§ 60.10G5{a}{3-4) requires the use of continuous
monitors for flares subject (o § 60.104{a)(1). However, the combustion of gases relcased s a
result of emergency malfunctions, process upsets, and relief valve leakage is exempt from the
H,S limit. The drall refinery pemuts proposed by BAAQMD in February 2004 applicd z hlanket
exemption from the H,8 standard and associaled momitoring for about half of the Bay Area
refinery fares on the basis that the Nares are "not desipned” to combust routine releases. The
slatemenlts of basis for the refinery permits stale, however, that at least some of ihese (Yares are
"physically capable" of combusting routine releases. To help assure that this subset of Mares
would not tngger the H;S standard, BAAQMD included a condition in the permits prohibiting
the combustion of routine releases at these Nares.

Following EPA comments submitted 1o BAAQMD 1o April of 2004; BAAQMD revised
1ts approach to the NSPS Subpart J exemption. The permits proposed to EPA in August of 2004
indicate that all flarcs that are affected units under 60.100 are subject to the H2S standard, excepl
when they are used to combust process upset gases, and gases released ta the Oares as a resull of
relief valve leakages or other malfunctions. However, the permits were nol revised to include the
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coptinueas mandors required sader §8 £0.1032X3) and {4) aa the basis Haf the James will
zhways be used te combagt non-routine releases and thus wAll never acteally ingger the $128
standar or the requircment to install monstors

With respect f Petifiones’s fiest aflegstion, BAAGRD has clearty considered
applicability of NSPS Subpan § to flares, awd has indicated that NSPS Subprt | apolies @ ene,
219, Bage 10 of the Diecomdes 2004 Staternent of Basls sintes

The Besioiz Helinery bas fhres sepuoate flage hoadtr systems: 1) the matn Qs gas
recovery header with fares S-18 aad S-19, 2) the acid gas fiare header with flare 5-16,
and 3j ihe butane Gave header with fare 517, Flareg S-1G and 5-18 ware slaced in
service during the ordginad sefinery stadup ia 1908, Flare 5-17 waz placed in soevice with
the butane task TX-1726 in 1972, Flare S-1% was added 1o the matn gas recavery header
in 1974 to ensure adeqguate velief eapacity for the refisery. 3439 i3 subject to NSPS
Subpan ), bessuse it was ¢ el gas combusiion device tnstalied afier Jupe 11, 1973, the
elflective dais of &k 1H(b].

The 1able on page 38 of the Statement of Basis sleo direcily stakes thatl flares §-16,5-17
and 3-15 e oot sublect ¢ NSPS Subhpart J. While the Pemmil would be clearer i BAADMID
inciuded + stateraent that ihe {liret huve oot been modifisd so as io fuigzer the suiresems of
NSES Subpart 1, such a statemen! 15 not tequired by title ¥, Therefore, EPA is danying ihe
Betition og Bus s,

However, BEA agress with Petitinger thal the Peredt s flawad with resper? 10 lseues i)
and {iii) above. First, the cantinuors montfonag of 4§ 6018523 and 41 i not ncluded in the
Penit becuass, BAAUMD slaims, Sere S 09 0% nover used s a manner thal would tugoer the
H2E standard and the requirement o install & contizucus moditor. While fire Pormil does conlain
Phstriet - enforecable only monitonng to show comphiancs with 2 federaliy enforcesbiv sondition
prohisiting te corsbustion of coutinely-reteased gases in 2 Bare (20806, #73, thaee is corrantly no
federatly enfotoable monitoning requiremient in the Permit o domenstrate complianie with thig
conduismn or with MSPS Sabpad 1, fh federally enforceshle appheable reguiramanty, Beoause
NEPS Subpart § is an apphicable requizemient, the Fermil must costzin periodic muniotne
purssant ta 4D CF R, ¥ TOSa3 {1 4B} snd BAADMD Reg. 303 PAAGMD Manusl of
Frocedures, Vaol, [1 Section 4.0) (o show compbance with ihe regalation.

Therefore, ZPA is grepting e Potition o the basiz thal $e Permil dous 5ot awere
vompiance with WSPS Submad |, or with foderally enforoceable pesat combuon 20506, #7,
HAACMIDY msst rveupen the Parmi! 1 enther include the mostioring under sechions 801 5:003)
tir {43, or, for exampie, to include adequatt federally snforreable monitoning to show compliance
with cemdition 20804, 7.

Vith respect 1o issuss (1w3 and {v}, i 15 anclear what other requirements Pelitivner 1s
referring i, or what morsioring Petitioner 13 requesting. Por these reasons, EPA i derwing the

30



Pelition on these grounds.
yi Flare Opacity Monitoring

Petitioner noles that [lares are subject to SIP-approved BAAQMD Regulation 6-301,
which prohibits visible emissions from exceeding defined opacitly limits for a peniod or perods
aggregating more than three minutes in any hour. Petitioner alleges that the opacity limit set
forth in R egulation 6-301 is not practically enforceable dunng shor-duration {lanng events
because no monitoring is required for flaring events that last less than filleen minutes and only
limited monitoring 15 required for events lasting less than thifty minutes.  Petitioner alleges (hat
repeated violations of BAAQMD Regulation 6-301 duc to shori-term flaring could be an ongeing
problem that evades detection.

The opacily limit in Regulation §-301 dees not conlain pefodic monjienng. Becouse (ke
undesiving applicable reguirement impases no menitooag of a pencdic pature, the Pemmit mus!
contain “penadic monitonisg suffic’ent io yield rehiabie data from: e relevant 2me pedod that
are represeatative of the scarce’s compiiance wilh the pammit . .. 3 CF R § 763X EL
Thus, the issue before EPA is whetker the monitonng imposed 16 #he Peamit wili result s
reliable aad represeatative £ata from the relevant iime pened such thai compliance wish the
Permit can be determined.

[r this case, the Districg bas inposed certain monitoring conditions to determing
compliance with the opacity standard dudng Nanng gvents, The Pernit defines & “ilaning event™
a3 4 Mow rate of vent gas (laed in any consecutive 15 minute period that continuousty exceeds
330 standard cubic feet por minute {scfm). Within 15 minutes of detecting a Nanng event, the
facility must conduct a visible emissions check. The visible emissions check may be done by
video monitoring. (€ the operator ¢an determine there are no visible ervissions using vidso
monitaring, o further monitoring s requivedd unt) ansther 30 minetes has oxpired. IFthe
operator cannot defermine there are no visible emissions using video monitoring, the facility
must conduct gither an EPA Reference Method 9 lest or survey the (lare according 1o specifiex]
criteria. If the operator conducts Method 9 testing, the feeility must monitor the Dare or &t least
3 minates, or until there are no visible emissions. 1 the operator conducts duw non-Method 9
survey, the facility must cease operation of the flare if visible emissions continue for three
consecutive minules.

Alibouigh EPA agrees with Petitioner that the Permit does not requare moenitonng during
shott-duration Naring cvenls, EPA does not believe Petitioner has démonstrated that the periodic
monitoring js inadequate. For instance, Petitioner has not shown that short-duration Raring
events ars likely 1o be in violation of the opacity standard, nor has Petitioner made a showing that
short-duration flaring events aoenr freguently or at all. Thus, Petiioner has not demonstiated
that the periodic monitoring in this Permit i insuiliciant 1o detect vinlations of the opasity
standard.
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Additionally, in June 1999, a workgroup comprised of EPA, CAPCQA and CARD staff
completed a set of periodic monitoring recommendations for generally applicable SIP
requirements such as Regulation 6-301. The workgroup’s relevant recommendation for refinery
flares was a visible emissions check “as soon as an intentional or unintentional release of vent
gas to a gas flare but no later than one hour from the [laring event.” See CAPCOA/CARB/EPA
Region X Periodic Monitoring Memo, June 24, 1999, at 2. In comparison, the periodic
monitoring contained in the Permit would appear to be both less stnngent, by not requiring
monitoring for up to thirty minutes of a release of gas to a Nare, and more stringent, by requiring
monitoring within 30 minutes rather than one hour. Therefore, EP A encourages the District 1o
amend the Permit to require monitoring upon the release to the fare, rather than defaying
monitoring as currently set forth in the Permit,

Finally, EPA notes that the Permit does not prevent the use of credible evidence to
demonstrate violations of permit terms and conditions. Even if the Permit does not require
visible emissions checks for short-duration [aring events, EPA, the District, and the public may
use any credible evidence to bnng an enforcement casc against the source. 62 Fed. Reg. 8314
(Feb. 24, 1997).

For the reasons cited above, EPA is denying the Petition on this issue.
3 Cooling Tower Monitonng

Petitioner claims that the Permit lacks monitonng conditions adequate to assure thal the
cooling tower complies with 5[P-approved Distnct Regulations 8-2 and 6. Petitioner further
alleges that the Distoct's decisions to not require momtonng for the cooling lowers is Mlawed due
to its use of AP-42 emission factors, which may not be representative of the actual cooling tower
emissions.

a. Regulation 8-2

Distnct Regulation 8-2-301 prohibits miscellaneous operations from discharging into the
almosphere any emission that contains 15 lb per day and a concentration of more than 300 ppm
total cartbon. Although the underlying applicable requirement does not contain penodic
monitoring requirements, the District declined 1o impose momitoring on source 5-29 to assure
compliance with the emission limit.”

The December 1, 2003 Statement of Basis sels forth the grounds [or the District's
decision that monitoring is not necessary to assure compliance with this applicable requirement.
[irst, Lhe Dristnct stated that its monitaring decisions were made by balancing a variety of factors
including 1} the likelihood of a violation given the charactenstics of normal operation, 2) the
degree of variability in the operation and in the control device, if there is one, 3) the polential

1See Permit, Table VII - C5 Cooling Tower, pp. $41
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severity of impact of an undetecied violation, 4} the technical feasibility and probative value of
indicator monitoring, 5) the economic leasibility of indicator modilonng, and 6) whether there is
some other factor, such as a diffcrent regulatory restriction applicable to the same opcration, that
also provides some assurance of compliance with the limit in question. In addition, the District
provided calenlations that purported to quantify the emissions from the facthily’s cooling tower.
The calculations relied upon water circulation and exhaust airflow rates supplied by the refinery
n addition to two AP-42 cimission factors. The District found that the calculated emissions were
much lower than the regulatory limit and concluded thal monitoring was not nceessary,
Although it is true that the results suggest there may be a large margin of compliance, the nature
of the emissions and the unreliability of the dala used in the calculations renders them inadequate
to support & decision that no maonitoring is needed over the entire life of the permit.

An AP-42 emission factor is a value that roughly corrciates the quantity of a pollutant
released to the atmosphere with an activity associated with the release of that pollutant. The use
of these emission factors may be appropriate in some permitling applications, such as
establishing operating permit fees. However, EPA has stated that AP-42 factors do not yield
accurate emissions estimates for individual soutces. See fw the Malter of Cargill Inc., Pelition
I¥-2003-7 (Amended Order) at 7, n.3 (Oct. 19, 2004); fnt re: Peabody Western Coal Co., CAA
Appeal No. 04-01, at 22-26 {EAB Feb. 18, 2005). Because emission factors essentially represent
an average of a range of facilities and cmission rates, they arc not necessarily indicative of the
emissions from a given source at all times, with a few exceptions, use of these factors 1o develop
source-specific permit limits or to determine compliance with permit requirements is gencraily
not recommended.  The District’s reliance on the emission [aclors in making ils monitoring
decision is therefore problematic.

Atmosphenic emissions from the cooling towers imclude fugilive VOCs and gases that are
stripped from ihe cooling water as the air and water come into contact. In an altempt to develop
a conservative cstimate of the emissions, the District used the cmission factor for "unconimlled
sources.” For these sources, AP-42 Tahle 5.1.2 estimates the release of 6 1b of YOs pet millien
gallons of circulated water. This emission factor carries a “D” rating, which means that it was
developed from a small number of facilities, and there may be reason 1o suspect that the facilities
do not represent a random or representative sample of the industry. In addilion, this rating means
that there may be evidence of vanability within the source population. In this case the variability
stems from the fact that |} contaminants enter the cocling water system from leaks in heat
exchangers and condenscrs, which are not predictable, and 2) the elfectiveness of cooling lower
controls is itself highly variable, depending on refinery configuration and existing maintenance
practices.”” 1t is this variability that renders the cmission factor incapable of assunng continued
compliance with the applicable standard over the fifetime of the permit. Far all practical
purposes, a single emission factor that was developed Lo represent long-term average emissions
can not forecast the occurrence and size of leaks in a collection of heat exchanpers and is
therefore not predictive of compliance at any specific time.

YAl 42, Filth Edition, Volume I, Chapter §
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EPA has previcusly stated that annual reporting of NOx emissions using an cquation (hat
uses current production information, along with emission factors based on prior source tests, was
insufficient to assure compliance with an emission unit's annual NOx standard. Even when
presented with CEMs data which showed that actual NOx emissions for each of [ive years were
consistently well below the standard, EPA found that a large margin of compliance alone was
insufficient to demonstrate that the NOx emussions would not change aver the life of the permit.
See In the Matter of Fort James Camas Mifl, Petition No. X-1999-1, at 17-18, (December 22,
2000).

Consistent with its findings in regard to the Fort James Camas Mill permit, EPA finds in
this instance that the Distnict failed to demonstrate that a one-time calculation is representative of
angoing compliance with the applicable requirement, especially considenng the unprediclable
nature of the emissions and the unrclialulity of the data used in the calculations. Therefore,
under the autherity of 40 C.F.R. § 70.6{2H3Hi}(B), EPA i5 granting Petitioner's,;request to object
to the Permit as the request pertaing to cooling tower monitonng for District Reguiation 8-2-301.

As an altemative {0 mecling the emission limitation cited in Scction 8-2-301, faciliies
may cperate in accordance with an exemption under Section 8-2-1 {4, which states, “emissions
from cooling towers...are exempt from this Rule, provided best modernt practices are used.” Asa
result, in lieu of adding periodic monitering requirements adequate 1o assure compliance with the
emission limit in Section 8-2-301, the District may require the Statement of Basis 10 include an
applicability detenmiration with respect to Seclion 8-2-114 and revise the Permit to refiect the
use of best modemn practices.

b. Regulation 6

BAAQMD SIP-approved Regulation 6 contains four particulate matter emissions
standards for which Petitioner objects to the absence of monitonng. The [Thstrict’s decision for
each standard is discussed separately below.

{1} Regulation 6-310

BAAQMD Regulation 6-310 limits the emissions from the cooling tower to 0.15 grains
per dry standard cubic foot. Appendix G of the December 1, 2003 Siatement of Basis sets forth
the prounds for the Distnct’s decision that monitonng 15 not necessary to essure compliance with
this requirement. Specifically, Appendix G provides calculations for the particulate matler
emissions from the cooling tower and comgares the expected emission rate to the regulatory
limit. [n calculating the emissions, the District used the PM-10 emission factor of 0.019 1b per
1000 pal circulating water from Table 13.4-1 of AP-42. The calculalions show that the
emnissions are expected to be approximately [80 times lower than the emission limit. As a result,
the District concluded that penodic monitoring is not necessary Lo assure comphance with the
standard.
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Petitioner alleges that these calculations do not adequately justify the District’s decision
because the AP-42 cmission factor used camries an E rating, which means that it is of poor
quality. As a result, Petiticner claims it is uniikely that the calculated emissions based on this
factor are representative of the actual cooling tower emissions.

Petitioner is comrect that the emission factor used by the District has an E rating.
However, EPA disagrees that this rating alone is sufTicient to conclude that the emission factor is
net representative of Lhe emissions from the cooling towers at the relinery. PM-10 emissions
from cocling towers are generaled when drifl droplets evaporate and leave fine particulate matter
formed by crystallization of dissolved solids. Parliculate matter emission estimates can be
obtained by multiplying the total liquid drifi factor by the total dissolved solids {TDS) fraclion in
the circulating water. The AP-42 emission factor used by the District is based on a drifl rate of
0.02% of the crrculating water flow and a TDS content of approximately 12,000 ppm. Witk
regard to both parameters, the Disinct indicated in the December 1, 2003 Statemnent of Basis that
the emission factor yielded a lngher estimate of the emissions than the actual drifl and TDS data
that was supplied by the refineries. Therefure, EPA believes that the District’s reliance on this
emission factor does not demonstrale a deficiency in the Permit.

EPA notes that the emission factor’s poor rating is due in part to the variability associated
wilh cooling tower drifl and TDS data. As discussed in the Statcment of Basis, the degree to
which the emissions may vary was taken inlo account when considering the ability of the
emission factor to demonslrate compliance with the emission limit. With respect to the drift,
EPA believes that the emissien factor is conservatively high compared 1o the 0,0005% daf rate
that cooling towers are capable of achicving. Where TDS arc concerned, AP-42 indicates thal
the dissolved seolids content may range from 380 ppm to 91,000 ppm. While the emission factor
represents a TDS concentration at the lower end of this spectrum, increases in the TDS conlent
do not signilicantly incrcase the grain loading due to the large exhaust air flaw rates exiting the
cooling towers. Even assuming that the TDS concentration reached 91,000 ppm, the calculated
emissions are still approximately 22 times lower than the regulatory limit.”

The District has provided sufficienl evidence to demonsirate that the cmissions will not
vary by a degree that would cause an exceedance of the standard. Given the representative air
[low and water circulation rates supplied by the refinery, compliance with the applicable
requirement 1s expected under conditions (i.., maximum TDS content) that represent a
rcasonable upper bound of the emissions. Therefore, EPA is denying Petitioner’s request Io
object to the Pennit as it pertains to periodic monilonng for Regulation 6-3190.

1 Althaugh EPA sttcd above in the discussion for Pegulation 8-2 that AP-42 emission faciors are gencrally
not recommended for use in delermining compliance with emission limits, there are exceptions. Data supplicd by the
relineries indicates that the AP-42 emission facler for PM-10 conservatively estimates the aciual cooling tower
erissions; a5 discussed furiher below, compliance with the Timit is expected under conditions that represent a
reasonable vpper bownd on the emissions,

Ez,—igain, this 15 sesoming o dnlt ke of 00295,
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(2) Regulation 6-31

BAAQMD Regulation 6-3t1 states that no person shall discharge particulate matter into
the atmosphere at a rate in excess of that specified in Table 1 of the Rule for the corresponding
process weight rate. Assuming the process weight rate for the cooling tower remains at or above
the maximum level spceified in Table 1, the rule establishes a maximurn emission rate of 40
Ib/hr. Unlike for Regutation G-310, the District provided no justification for its decision to not
require monitofing to assure compliance with this limat.

Using the PM-10 emission factor cited by the District in its calculations for Regulalion 6-
310, EPA estimates the emissions from S-29 to be in excess of 40 lb/hr. While the District stated
that the emission factor represents a more conservative estimate of the emissions than the actual
data provided by the relincries, it did not say how conservative the factor is. As a result, the
District’s monitoring decision 1s unsupporied by the record and EPA finds that the Permit fails to
meet the Part 70 standard that it contain penodic monitoring sullicient to yield rcliable data that
are representative of the source’s compliance with ils terms. See 40 C.F.R. § 70.6(2)(3)(iX1).
Therefore, EPA is granting Pehitioner’s request to object to the Permit. The Permit must include
peniodic monitoring adequate to assure cotupliance with BAAQMD Regulation 6-311. See 40
C.F.R. § 70.6(a)3)Xi}{B).

{3) Regulation 6-305

BAAQMD Rcegulation 6-305 slates that, “a persan shall not emit particles from any
operation in sufficient number to cause annoyance to any other person.. . This Section 6-305 shall
only apply if such pariicies fall on real property other than that of the person responsible for the
emission.” Nuisance requirements such as this may be enforced by EPA and the District at any
time and there 15 no practical monitoring program that would enhance (he ability of the pernit to
assure compliance with the applicable requirement. Therefore, EPA is denying Petitioner's
request {o object lo the Permit as 1t pertains to monitering for BAAQMD Regulation 6-305.

4) Regulation 6-301

BAAQMD Regulation 6-301{ states that a person shall not emit from any source fora
peniad or periods aggregating morce than three mioutes in any lLiour, a visible emission which is as
dark or darker than No. 1 on the Ringelmann Chart. While the Statement of Basis docs nol
contain 2 justification for the Dhstrict’s decision that moniloring is not required for this standard,
the District stated lhe following in response to public camments: “The District has prepared an
analysis based on the AP-42 factors for particulate, which are very conservative, and has indced
determined that ‘it is virtually impoessible for cooling fowers to exceed visible or grain loading
limitations.” The calculations show thal the particulate grain loading is a hundredth or less than
the 0.15 gr/dscf standard duc to the large airflows. When the grain loading is so low, visible
ermissions are not expected.” 2003 CRTC at 59. EPA finds the District’s assessment of the
visible emissiens to be reasonable and that Petiioner has not demaonstrated otherwise. Therefore,
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EPA 15 denving Petitiopsr's mguest io objoot fo the Permi as i pertains to monitonng for
BAAQRID Pegulation 6-3G1.

4. Moniteong of Pressare Reliel Valves

Petioner alieges ihal the Permit saust include sdditional monitoring to assure Halall
pressure rehicf valves at the factity arc in compliance with the tequirerients of $iP-appeoved
Prsinicl Eegulation 823 (Epsodhc Releases from Pressurs Bolisf Valves), Petition at 38,

Repulation 5-28 requires that within 128 daye of te frst “release ovent™ at 3 cilly, the
fieiiity shall eqliip each pressuse relief device of thit source with a lamperproad teli-iale ndicaior
that will show thar a release has oceurred since the last tnspeciion. Regalation §-2% also mquirss
st 4 rolesse ovent Rons 2 pressare relief devive be repoded o the APCO on thie next working
day following the venting. Peldoaer siates that neither the regulalion nor the Permil inclsdes
any OO requirsments to ensume i the fHirst release event of & relief valve would ovir be
regonded, and that availabie tcli4ale indicators of anniber objective manitoring methiond shonld be
reggived for all pressnre reliofl valves ot the refinoey, regandless of 5 valee's release event statng,

Firsy, EPA beligves that e requivsnent that & Baility repor alt release ovents o he
District iz adequate 1o casore (hat ike firsi relcase evert would be recorded. EP A also noles ihat
bhre reelicsnry s sbsend fo the e V requirernant 0 corlify comphiance with all applicable
raguireraenis, including Sepolation 828, Secedf CFR. § 70AKS). Thas, EPA does nat huvs
a basis be defermine that the reporing reguirervent would not assure comphiance with the
applicable requizement at izsue.

Fuor ihe teasons stated abovee, BRA & denving the Petiion on g 13sue
5. Addttienal Maniloring Frobiems Identified by Petsioner
Poliioney cluims that seversd sowces with federaily enforeeable Bils snder BAAQMD
Eegulation 6 do not have monnorng sdequate to aseare compliznee. The sourees and tmits o

igsue are distossed separately below.

Suifur Sterage Pi {S-157) 7 BAAQMI Repulations 6301 and 6-
3G

BAAGQME Eeprlation § contains two partisulate seatlor emissions standasds for which
Puliiioner chicds io the sbsence of monitormg. Seecificatty, BAAQMD Begulation 6-361 Emiis
visiie emissians Io levs (han Ringelmane Moo | ard Regelalion 310 brogts Ve emsssions 0
0,18 gr. per deel. Atheugh Regulation 6 does not comtain penodw momiloong ceauirenss for
either of the standasds, the Distnct declinsd 10 impose menizoring aa this soures

The December 1, 2803 Siatcment of Bagis provides the Districi’s jusizficalion for not
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requinng monitonng. Specifically, the District stated, “Source is capabie of exceeding visible
emissions or grain loading standard only during process upset. Under such circumstances, other
indicators will alert the operator that something is wrong.” See December 1, 2003 Statement of
Basis, n. 4, at 23_ [f the source ts not capable of exceeding the emission standards at times other
than process upsels, it is reasonable that the District would not require regularly scheduled
monitoring duning normal operations. However, if, as stated by the District, 5-157 is capable of
exceeding the emission standards during process upsets, monitoring duning those peniods may be
necessary. While the District stated that indicators would alert the operator that something is
wrong m the event of a process upset, the District failed to deinonstrate how the indicators or the
operator’s response would assure compliance with the applicable limits,

EPA finds in this case that the District’s decision to not require monitoring is not
adequately supported by the record. Therefore, EPA is granting Petilioner’s request to object 1o
the Permit as it pertains to monitering for S-157. The District must re-open the Permit te include
penodic monitonng Lhat yiclds reliable data that are representative of the source’s compliance
with the permit or further explain in the Statement of Basis why monitoring is not needed.

b. Lime Slurry Tanks {(5-174 and 5-175)}/ BAAQMD Regulalions 6-
301, 6-310, and 6-311

BAAQMD Regulation 6 contains three standards for which Petitioner objects to the
absence of monitoring. Regulation 6-311 sets a vanable emission limit depending on the process
weight rate and the requirements of 6-301 and 6-310 arc described above. Regulation 6 does not
contain penodic monmitonng requirements for any of the standards and the Drstrict did not impose
menitoring on these sources.

As in the previous case for source 5-157, the Statement of Basis states thal the Distnct
did not require monitoring to assure compliance with Regulations 6-301 and 6-310 because the
“saurce is capable of exceeding visible emissions or grain loading standard only during process
upset. Under such circumstances, other indicators will alert the operator that something 1s
wrang.” See December 1, 2003 Statement of Basis, n. 4, at 23. The Statement of Basis is silent
on the District’s monitering decision for Regulation 6-311. Therefore, for the reasons staled
above, EPA is granting Petitioner’s request to object to the Permit as it pertains to monitoring for
sources S-174 and 5-175 to assure compliance with Regulations 6-301, 6-3190, and 6-311. The
District must reopen the Pemnit 10 include penodic monitoring or furiher explain in the Stalement
of Basis why moniloring is not needed

C Diesel Backup Generators (S-240, S-241, and $-242) f BAAQMD
Regulations 6-303.1 and 6-31C

BAAQMD Regulation 6 contains twa particulate matter emissions standards for which

Petitioner objects ta the absence of monitering. The requirement of Regulation 6-310 1s
described above and Regulation 6-303.1 limits visible emissions to Ringelmann Ne. 2.
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Reguiatian & does nat contain perisdic menitoring requitcments for any of ke standards asd the
Disirict did not impose monitoning on these soueces,

As 3 prehminary matier, EPA noles thal opacity monitering is senéraily not socesary lor
Chaliforms sooress Gring on diese] fued, based on the consideration that sources in Califorsis
vsually combrust lowsse fur feed ™ Therefore, EPA is denying Pelittoner’s rguest to objes 1o the
Permst a3 it partaing & monsiormg for Regulation 8-383 1,

Vith regard to Regulation 6-319, the Becetiber 1, 26803 Staternent of Dasis sets 855 the
basis for the [Hatriet's decision that moniloring is not nocessary. Spegifeally, the DHsiries siates,
im0 moatoring (i8] reguinad baeause this sewes witl be used for emorgencies and relatifity
testing saly.” While it is tue Sut Condition 18748 states thess engines may only be aparsted to
mEtgAle SMErgency eonditions o for refiability related activities fact (o cxoned 190 hoursper
year prz engineh, this condition 5 noi federally enfrceable. Ahsent fedetalty enfbaesbls
resinctions on the howrs of oporafion, the District’s decision not 1o require moniforisg is mat
atdeguately supporied. Therefore, TPA 15 granting Petitioner’s requsst 10 obioot to e Paresit as
# perins 0 Regulation 6316 The Dstrict ssust reopen the Permai to add poriodis moniioring
¥ assute cornpliince with the applicable roquitement or further expiain in the stateent ofbasis
why It 15 not necessary.

d. FCCU Caralyst Regenersior (3-33 and Flaid Coker {S-6] 4
BAAQMD Regsuiatior §-3405

BAACOMED Regulation & containg one partivelate matisr emission standard for which
Petisioner ohjecis to the sbsencs of menitoring. Repuiation 6 does not contain perodic
reentorig reduisements for any of the standards and the Distrivt did nol imposs nonitoning o
these tourees.

BAADME Rapulation 6303 slalss that, "z person shall nol emit panicies from any
operation i slficiont mermbor W seuse sunoyents 10 suy other person, . This Soction £ 305 shg)
oaly &pply i such particiss fall en real propeity afber thas (hat of the person responsibie for thw
ermssian.” Petitionor has failed 1o establish that theee i3 any praclical menitoring program that
warsid enhanoe the shulity of the permit o assues eompliance wiib the applicabic reguiromens,
Thuestore, BEFA i denying Petitioner’s roguest fo object t the Permil 46 i1 pesdaing 18 monilonng
for BAAGMD Regutation 6-305.

e, Coke Transporl, Catalyst Unkading, Carbon Black Sterage, and
Lime Silo {5-8, 5318, 8-11, 2nd §- 173/ BAAGMD Reguintion 6-

3L

per CAPODALCARIVERA Regrom IX sgreoment. S92 Approvaf of Fitle ¥ Periodie Memiroring
Reezmmendadions, lure 34, 1992,
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BAAQMD Regulation 6 contains one particulale matter emission standard for which
Petitioner objects to the absence of monitoring. Specifically, BAAQMD Regulation 6-311 sets a
variable emission limit depending on the process weight rate, Regulation 6 does not contain
periodic monitoring requirements for any of the standards and ihe District did not impose
moniloring on these sources.

For ali four emission sources, the Permit requires monitoring with respect to Regulations
6-301 and 6-310 but not 6-31 1. Given this apparent conflict and the failure of the Statement of
Basis to discuss the absence of monitoring, EPA {inds that the District’s decision in this case is
not adequately supported by the record. Therefore, EPA is granting Petitioner’s request as il
pertains to monitoring for sources S-8, S-10, S-11, and §-12. The District must reopen the
Permit to include periodic monitoning for Reguiation 6-311 that yields refiable data that are
representative of the source’s compliance with the permit or explain in the Statement of Basis
why monitoring is not needed.

H. Miscellaneous Permit Deiiciencies
1 Missing Federal Requirements for Flarcs (Subpart CC)

Petitioner states that the Distoct incorrectly determined that Valero flares are
categoncally exempt from 40 C.F.R. § 63 Subpart CC (NESHAP for Petroleum Refineries).
Pehitioner further states that “EPA disagreed with the District’s claim that the (lares qualily for a
catcgonical exemption from Subpart CC when used as an alternative to the fucl gas system,” and
that the Valero Permit and Statement of Basis contain incorrect applicability determinations for
{lares S-18 and S-19, and that there is not enough information te delermine applicability for
Mares S-16 and S-17. Petitioner states that for all flares subject to Subpart CC, the Permil must
include all applicable requitements, including 40 C.F R. § 63 Subpant A, by reference from 40
CF.R. § 63 Subpart CC. Petitioner goes on to note that Petitioner has requested in past
comments that the Distnct determine the potential applicability of 2 number of federal
regulations 1o the Valero flares, including 40 C.F.R. § 63 Subpart A, 40 CF.R. § 63 Subpant CC,
and 40 C.F.K. § 60 Subpart A, but that the Distnict did not do so. Petitioner notes that given a
lack of relevant information, Petitioner was unable to make an independent evaluation of
applicability. Petitioner also alleges that EPA agreed wiih Petitioner that the District failed to
provide suflicient information for the applicabilily determinations for flares S-16 and §-70 via
Attachment 2 of EPA's October 8 comment letter. Finally, Petitioner states thal EPA musi
object to the Permit until the District provides a sufficient analysis regarding the applicability of
these federal rules to the Valero [lares, and until the Permit contains all applicable requirements.

a. 40 C.F.R. Part 60, Subpart A
EPA hnds that the applicability of 40 C.F.R. § 60 Subpart A is adequately addressed in

the December 16, 2004 Statement of Basis for Valero. See Statement of Basis at |8 (Dcec. 16,
2004}. The Distnct has included a table on pape L8 of the December 16, 2004 Statement of Basis
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sndicaling applicallity of NSPS Subpant A te each of Valcro™s flares. Therefore, EPA is denying
the Petition on tiss issue.

b. 40 C.F.R. Part 63, Subparis A and CC

49 C FR. Part 63, Subpart CC contains the Maximum Achievable Cantmsi Technoicgy
("MACT} requirements for petraleum mifineries. Under Subpart €O, the owner or sperater of z
Grauge i mscellanesus process verd, as defined in § 63 641, must reduce emissions of Harardous
Alr Poliutants either by wsiag a flare 3t meels the requirements of section §3.11 or by usiag
anathker control devics to reduce emissions by 98% oz to a concentration of 20 ppmav. 40CF B,

§ 63.6436a)(1). If = fiare is used, a device capahie of delecting the presence of 3 pilot flame is
Tequired. 43 C.FR. § 63.6844(a){2].

The applicabiliy provisions of Subpart CC are sat forth (i soction 63640, "Applisability
anut desigmaiion ol alfocted source.” Seaion 63.640{a} provides that Svbhpan CC apphies o
petreleurs refining precess wnits and refated emissions points. The Applicabifity section further
provides ihat affected souroes subject to Subpart O inclade eraission points that am
“roaseenesus provess vests.” 0 CF R § 6364001}, The Applicability section also
provides that affected sovrees do not inchude woission poinis that are routed 1o a fuel gas system,
40 C. IR § 164000431 Gaseous streams routed 1o 5 fiel gas sysiem are specifically excluded
from the definiton of “miscellanecus process vent,” as are “episodic of RODFOING reivases such
3% Those associaled with: starfug, shutdown, mol fuictian, raimesance, depressunag, and catakyss
teensfer aperations.” 40 CF R § 61641

The District’s Statement of Basis indicales that flares §-18 and S-19 are net subject o
MACT Subpant CC pursuant to the exemption set forth in 40 C.F.R. § 63.640(d}5). See
December 16, 2004 Statement of Dasis at 18. In the BAAQMD February 15, 2005 Letter,
BAAQMD again assericd section 63.640(d)(5) as a basis for linding (hat the refinery’s flares are
not required io meet the slandards in Subpart CC. EPA conlnucs to believe that a detailed
analysis of the configuration of the Mlare and compressor is required to exempt a flare on the basis
that it is parl of the {uzl gas system.

BAAOQMIDY s February {5, 2003 letier alsn provides 3n altemative rationale that gascs
vented to the rolinery™s Marsy 208 not within the dedinition of "miscellantous process vents”
Fpefically, BAAGMD asserts that the fGares are not mizsilaneons procoss venly boomase thay
are used only to control Vepisadic snd nonowiine” relenses. Ag RAACQMD states:

At ull of the allected refinenes, process gas collected by the gas recovery system arg
routed to flares only pader two eicmmstances: (1) situations in which, due Lo process
upset of equiptent malfunctions, the gas pressure in the Mare header rises to a lovel that
breaks the water seal leading to the flares; or (2) situations in which, during process
stariups, shutdowa, maliunction, maintenance, depressuning [sic], and calalyst transfer
operations are, by definition, nol miscellanecus process vents, and are not subjeat 1o
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Subpart CC

EPA ugrevs that a Bare used poly seder the fwe corcamsiances desetibed By the District
wasid not Be gubgsct (o Subgan OO because soeh Hares are not usel to control miscefanasus
rocess vents as that term s defined in § 63,641 Acconding to the BAACGMED February 15, 2005
Letier, BAAGMLU? intends {0 revise the Statement of Rasis to fimther explain itz malionale that
Subpart (O does sl ppply to the Bay Ares telinecy Nares, sad interds o sulick public camment
ON b5 raticuale,

Because the Permit aod the Satement of Basis for Valers's Daree 5- L% and 519 contain
toniadictony information with segard W the use of these Bares, BPA agrees with Fetinoper that
the: Stalement of Basis is lncking & safliofent araivals reganding the sppitabilidy o MACT CC 1w
these Rarez. Therefors, EPA (s granting ihe Potition on s ssue. BA AGMD mast reopen the
Pement t0 address applicabiiity in the Siatemen? of Basis, and, if recessary, o mciuds dee Tare
regricoments of MACT Subpan UL in s Pormit.

2 Basis for Teak Exemplions

Petitigner claims that the statement of basis and the Permnit lack adequrate infermalion
support the prepased exempt stafus for rumescus tanks idenstfied in Tzble B of the Perm.

Table HB of the Permit cantains a list of 43 envigdion sources that have apylicshbic
reguitements in Section 1Y of the Permst bt fhat werg detenmined by the Distnef 1o be cxempt
o PAADQMIT Repulation 2, which spewifies the regeioments for Authoritios to Constmet and
Pormitz fo Opersts. Rule § of the reguisfion comtains semeress exemptions that are Based or 9
vansty of physical and ciroumstantial grounds. EPA agrees with Positionss that the Permit itself
camtaing susi(ficient inforoution 1 doorming the hasis for e exnemgd status of the sauipment
with rospect to the exemptions i the rulc. Howaver, for most of the souress in Tabis TR,
Pet:zonar’s claim that the Satcmant of Basis lacks the Information is factusiy incorrent.
Patitioner i referred 1o pages 34-99 of the Statement of Basis that asesmpaniod the Parmit
wsoed by the District on Decembar 1, 2001, Nonethieless, EPA is granting Petitioners reguest on
& Bmited basis S lhe reasons sef forth below,

EPA's reguintions state Giat the pemitting suthorily must provide the Agengy with 2
stateenent of busis that seig forth e legal and fectoal basds for the penriz conditions, 80 C PR
4 #17(ag3; LEPA hasprovided gdance an the condent of as adequaie siateniemt of basiy in 2
letier dated December 26, 2001, fom Region ¥ 0 the State of Diuo™ and ina Notige of
Deficiency (NG issucd to the State of Teras.” These docoments desoribe severat key
eienwents of a statement of basiz. specfically neting ihat a slatement oF basis should address any

e Smaer i avmlable 2t higptteww g gondrgdpampprograms acila e S S mos sbpuide gt
TGT Fed. Reg. T32 {3ancsry 7.3082)
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tederal regulatory applicability determinations. The Region V letter also recomunends the
inclusion of topical discussions on issues including but not limited to the basis for ¢xemptions.
Further, in response to a petition [iled in regard to the title ¥V peomit for the Los Medanos Energy
Center, EPA concluded that a statement of basis should document the decisicn-making that went
into the development of the fitle ¥V permit and provide the permitting authority, the public, and
EPA with a record of the applicability and technical issues swrrounding the issuance of the
permil. Such a record cught to contain a description of the ongin or basis for each permil
condition or exemption. See, Los Medanos, at 10,

As stated in Los Medanos, the failure of a permitting authoricy to meet the procedural
requirement to provide a statement of basis docs not necessanly demonstrate that Lhe title V
permit is substantively llawed. In reviewing a petition to object to a title ¥ permit because of an
alleged failure of the penmitting authority to meet all procedural requirements in issuing the
permit, EPA considers whether the petitioner has demonstrated that the permitting authority's
faiture resulted in, or may have resulted in, a deficiency in the content of the permit, See CAA
§ 505(b)2) (objection required "if 1he petitioner demonstrates . . . that the permit is not in
compliance with the requirements of this Act, including the requirements of the applicable
[S[P]"); see afso 40 C.F.R. § 70.8(c)(1). Thus, where the record as a whole supports the letms
and conditions of the permit, Maws in the statement of basis generally will not result in an
objection. See e.g.. Doe Run, at 24-25. In contrast, where flaws 1n the statemnent of basis resulted
in, or may have resuited in, deficiencies in the title V permit, EPA will object to the issuance of
the permit.

With regard to the Valero Permit, the majority of the sources listed in Table 1B are
identified in the December 1, 2003 Stalement of Basis along with a citation from Regulation 2
describing the basis of the exemption. For the sources that fafl within this category, EPA finds
that the permit record supports the Distoct's delermination for the exempt status of the
equipment. However, in reviewing the December 10, 2004 Statement of Basts, EPA noted that
three of the sources listed in Table OB of the Permit are not included in the statement of basis
with the corresponding citations for the exemptions.” For these sources, the failure of the record
to support the terms of the Permit is adequate grounds for objecting to the Permit. Therelore,
EPA is granting Petitioner's request to object to the Permit with respect to the listing of exempt
sources in Table IIB but only as the request perfains to the three sources identified herein.
Although EPA is not aware of other errors, the District should review the circumstances for all of
the sources in Tablc [[B and the corresponding table in the statement of basis to further ensure
that the Permit is accurale and that the record adequately supportts the Permit. EPA also
enceurages the Distact fo add the citation for each exemption Lo Table [TB as was done for the
ConocoPhillips, Chevron, and Shell permils.

3 Public Participation

¥Compare Table I[B of the Permit with the December |, 2003 statement of basis for the LPG Trck
Loading Rack, the TK-27 1) Fresh Acid Tank, and the Cogencration Plant Cooling Tower.
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Petitioner argues that the District did not, in a tinely fashion, make readily avaitable to
the public, compliance information that is relevant to cvaluating whether a schedule of
compliance is necessary. Specifically, Petitioner asseris that it had to make several requests
under the California Public Records Act to oblain “relevant information conceming NOVs issucd
to the facility between 2001 and 2004” and the “2003 Annual Reporl and other compliance
information, which is not readily available.” Petitioner slates that it took three weeks [or the
Distnict to produce the information requested in Petitioner’s “2003 PRA request.” Petitioner
contends that it expended significant resources to obtain the data and received the data so late in
the process thal they could not be sufTiciently analyzed.

[n determining whether an objection is warranted for alleged flaws in the procedures
leading up fo permit issuance, such as Petitioner’s claims here that the District failed ta comply
with public participation requirements, EPA considers whelher the petitioner has demonstrated
thal the alleged laws resulted in, or may have resulted in, 2 deficiency in the permit’s content.
Jee CAA, Sectiont 505{b){2){objection required “if the pelilioner demonstrates ... that the permit
is not in compliance with the requirements of [the Acl], including the requirements of the
applicable [SIP].”} EPA’s title ¥ regulations specifically identify the failure of a permitting
authority to pracess a permit in accordance with procedures approved to meet the public
pariicipation provisions of 40 C.F.R. § 70.7(h) as grounds for an objection. 40 CF.R.

§ 70.8(c)(3)(ii1). District Regulations 2-6-412 and 2-6-419 implement the public paricipalion
requirements of 40 C.F.R. § 70.7(h). District Regulation 2-6-412, Public Participation, Major
Facility Review Permit [ssuance, approved by EPA as meeting the public participalion provisions
of 40 C.F.R. § 70.7(h), provides for notice and comment procedures thal the Distict must follow
when proposing to issue any major facility review permil. The public notice, which shall be
published 1 a major newspaper in the area where the facility is located, shall identify, inter afia,
infarmation regarding the operation lo be penmitlled, any proposed change in emissions, and a
Distnet source for further information. Distnict Regulation 2-6-419, Availability of Information,
requires the contents of the permit applications, compliance plans, emissions or compliance
monitoring reports, and compliance certification reporis to he available ta the public, except for
information entitled to confidential treatment.

Petitioner fails to demonstrate that the District did not process Lhe permit in accordance
with public participation requirements. The Distnict duly published a notice regarding the
proposed initial issuance of the permit. The notice, inter alia, referenced a contact for further
information. The permit application, conpliance plan, emissions or compliance monitoring
reports, and compliance cerification reports are available to the public through the District’s
Web site or in the Distnct’s files, which are open te the public during business hours. Pelitioner
admits that it ulumately oblained the compliance information it sought, albeit later than it
wished. Pctitioner fails to show that the perceived delay in receiving requested documents
resulied in, or may have resulted in, a deficiency in the Permit. Thercfore, EPA denies the
Pelilicn on this issue.
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v TREATMENT, IN THE ALTERNATIVE, AS A PETITION TO REOPEN

As explained in the Procednral Background section of this Order, EPA received and
dismissed a prior petition (“2003 OCE Petition™} from this Petitioner on a previous version of the
Permit at issue in this Petition. EPA’s responsc in this Order to issues raised in this Petition that
were also included in the 2003 OCE Petition zlso constitutes the Agency’s response 1o the 2003
Petition. Furthermore, EPA considers the Petition validly submitted under CAA section
S05(b)2). However, if the Petition should be deemed to be invalid under that provision, EPA
also considers, in the altemative, the Petition and Order W be a Petition to Reopen the Permit and
a response to 2 Petition to Reepen the Pcrmit, respectively.

v CONCLUSION

For Lhe reasons set forth above, and pursuant to section 505(b)(2) of the Clean Air Act, I
deny in part and grant in parl OCE’s Petition requesting that the Adminisirator object to the
Valero Permit. This decision is based on 2 thorough review of the drafl permit, the final Permit
issued December 16, 2004, and other documents pertaining to the issuance of the Permit.

MAR 15 2005

Date Steph
Acting Administrater
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m % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 S REGION IX
"¢ prot< 75 Hawthome Street

San Francisco, CA 94105-3901

August 2, 2005

Mr. Mohsen Nazemi

Assistant Deputy Executive Officer
Engineering and Compliance Division

South Coast Air Quality Management District
21865 East Copley Drive

Diamond Bar, CA 97165-4182

Re: EPA Review of the Proposed Title V Permit for ExxonMobil (Facility ID
80089)

Dear Mr, Nazemi:

Thank you for the opportunity to review the proposed title V permit for the
ExxonMobil Petroleum Refinery (Facility ID 80089) in Torrance, CA.

As you are aware, SCAQMD initially submitted a proposed title V permit to EPA
for this facility in February 2003. EPA provided comments in response to the District’s
proposal, but SCAQMD did not issue a final permit to the facility. On May 6, 2005,
SCAQMD transmitted a revised draft permit to EPA for review, with responses to EPA’s
2003 comments. On June 16, SCAQMD formally transmitted a proposed permit to EPA
for a formal 45-day review period. As stated in the District’s letter, EPA’s 45-day review
period began on June 20, 2005. EPA’s 45-day review period ends on August 3, 2005.

On August 1, 2005, EPA sent preliminary comments to SCAQMD. Per an August
2, 2005 letter from SCAQMD, we understand that SCAQMD will withhold issuance of a
final title V permit for this facility for 30 days to allow time to resolve the issues
identified in the August 1, 2005 letter to the mutual satisfaction of EPA and SCAQMD.

If, upon issuance of the final permit by SCAQMD, EPA finds that the permit does
not satisfy the requirements for title V permits under 40 C.F.R. Part 70 and the District’s
title V program, EPA retains the authority to reopen the permit for ExxonMobil under 40
C.F.R. §70.7(g)(1).

Printed on Recycled Paper



Again, we appreciate the opportunity to review the proposed permit, and we look
forward to working with you and your staff in the coming weeks to finalize an initial title
V permit for ExxonMobil. Please do not hesitate to contact me at (415) 972-3974, or
Kathleen Stewart (415) 947-4119 and Joseph Lapka (415) 947-4226 of my staff with any
questions you may have on our comments.

Sincerely,

Gerardo C. Rios
Chief, Air Permits Office

cc: Barbara Baird, SCAQMD
Carol Coy, SCAQMD
Hamed Mandilawi, SCAQMD
Pang Mueller, SCAQMD
Tran Vo, SCAQMD
Penny Wirsing, ExxonMobil
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M Oé UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
5 S REGION IX
" prore” 75 Hawthorne Street
San Francisco, CA 94105-3901
August 1, 2005
Pang Mueller

Senior Manager

Refinery, Energy and RECLAIM Administration
South Coast Air Quality Management District
21865 East Copley Drive

Diamond Bar, CA 97165-4182

RE: Preliminary EPA Comments on the Proposed Title V Permit for ExxonMobil

Dear Ms. Mueller:

The purpose of this letter is to provide the South Coast Air Quality Management
District (SCAQMD) with EPA’s preliminary comments on the proposed title V permit
for the ExxonMobil refinery in Torrance, CA (Facility ID 80089).

As you are aware, SCAQMD initially submitted a proposed title V permit to EPA
for this facility in February 2003. EPA provided comments in response to the District’s
proposal, but SCAQMD did not issue a final permit to the facility. On May 6, 2005,
SCAQMD transmitted a revised draft permit to EPA for review, with responses to EPA’s
2003 comments. On June 16, SCAQMD formally transmitted a proposed permit to EPA
for a formal 45-day review period. As stated in the District’s letter, EPA’s 45-day review
period began on June 20, 2005. EPA’s 45-day review period ends on August 3, 2005.

We appreciate the opportunity to review the most recently proposed permit, and
are providing our initial comments in the attached document. We look forward to
working with you and your staff to address these issues in the coming week. EPA will
provide SCAQMD with a final comment letter by the end of our 45-day review period.

Please do not hesitate to contact me at (415) 972-3974, or Kathleen Stewart (415)
947-4119 and Joseph Lapka (415) 947-4226 of my staff with any questions you may have

on our comments. We will be available to spend as much time as needed discussing these
issues with you between now and the end of our review period.

Sincerely,

éerardo C. Rios
Chief, Air Permits Office

Printed on Recycled Paper




Enclosures (2)

CC:

Barbara Baird, SCAQMD
Carol Coy, SCAQMD

Hamed Mandilawi, SCAQMD
Mohsen Nazemi, SCAQMD
Tran Vo, SCAQMD

Penny Wirsing, ExxonMobil



Attachment 1

PRELIMINARY EPA COMMENTS
ExxonMobil (Facility ID 800089)
SCAQMD Proposed Permit

August 1, 2005

1. Statement of Basis

A Title V permitting authority must provide EPA with a “statement that sets forth the
legal and factual basis for the draft permit conditions.”" EPA can object to a proposed
title V permit if the permitting authority does not provide enough information to allow a
meaningful EPA review of whether the proposed permit is in compliance with the
requirements of the Act.” In addition to providing EPA with a copy of the statement of
basis, the permitting authority must also provide the statement of basis to “any other
person who requests it.” Thus, the statement of basis is an important document for the
public’s review of the proposed title V permit because it provides the permitting
authority, the public, and EPA a record of the applicability and technical issues
surrounding the issuance of the permit.

In recent years, EPA has provided guidance regarding what is necessary for a statement
of basis. In a letter dated February 19, 1999 to Mr. David Dixon, Chair of the CAPCOA
Title V Subcommittee, EPA Region 9 provided the following list of air quality
requirements that should be considered when developing a statement of basis. This list
was developed with CAPCOA input and served as guidance to the state permitting
authorities about what is necessary for EPA review.

. additions of permitted equipment which were not included in the application;

 identification of any applicable requirements for insignificant activities or
State-registered portable;

e equipment that have not previously been identified at the Title V facility;
e outdated SIP requirement streamlining demonstrations;

e multiple applicable requirements streamlining demonstrations;

¢ permit shields;

« alternative operating scenarios;

e compliance schedules;

¢ CAM requirements;

! See 40 C.F.R. § 70.7(a)(5).

% See May 10, 1991 preamble to the Part 70 regulations at 56 FR 21750 and 40 C.F.R. § 70.8(c)(3)(ii).




» plant wide allowable emission limits (PAL) or other voluntary limits;
+ any district permits to operate or authority to construct permits;

+ periodic monitoring decisions, where the decisions deviate from already
agreed-upon levels (e.g., monitoring decisions agreed upon by the district and
EPA either through: the Title V periodic monitoring workgroup; or another
Title V permit for a similar source). These decisions could be part of the
permit package or could reside in a publicly available document.

In January, 2002, EPA issued three Orders in response to title V petitions in New York.
Each Order addressed the statement of basis issue as presented in those petitions. See In
Re Albert Einstein College of Medicine of Yeshiva University, Petition No. 11-2000-01
(January 16, 2002); In Re Action Packaging Corp., Petition No. 11-2000-2 (January 16,
2002); In Re Kings Plaza Total Energy Plant, Petition No. [1-2000-3 (January 16, 2002).

In addition, in a January 7, 2002 Federal Register Notice of Deficiency (NOD) for the
State of Texas’ part 70 program, EPA stated that the state’s part 70 program lacked any
regulatory requirement for a statement of basis, and that the permits issued by Texas did
not include a statement-of basis. In describing the statement of basis requirements, EPA
said, “a statement of basis should include, but is not limited to, a description of the
facility, a discussion of any operational flexibility that will be utilized at the facility, the
basis for applying the permit shield, any federal regulatory applicability determinations,
and the rationale for the monitoring methods selected.”

Also, EPA Region 5 issued a letter shortly before the Texas NOD was published, dated
December 20, 2001, to the state of Ohio that provided guidelines to the state on the
content of an adequate statement of basis. The letter from Region 5 recommends the
same five (5) elements quoted above from the Texas NOD. In addition, however, the
Region 5 letter also recommends, in more detail, the following elements of a statement of
basis: 1) monitoring and operational restrictions requirements; 2) applicability and
exemptions; 3) explanation of any conditions from previously issued permits that are not
being transferred to the title V permit; 4) streamlining requirements; and 5) certain
factual information as necessary.

Finally, on May 24, 2004, the EPA Administrator signed an order granting in part a
petition requesting the EPA to object to the title V permit for the Los Medanos Energy
Center. In relevant part, the petitioner alleged that the Los Medanos permit lacked a
statement of basis, and that, without a statement of basis it is virtually impossible for the
public to evaluate the periodic monitoring requirements (or lack thereof). In granting the
petition on this issue, the Administrator of the EPA concluded that, taken together, the
existing guidance on statements of basis outlined above provide a good road map as to
what should be included in a statement of basis:

Each of the various guidance documents, including the Texas NOD and the
Region V and IX letters, provide generalized recommendations for developing an
adequate statement of basis rather than “hard and fast” rules on what to include



in any given statement of basis. Taken as a whole, these recommendations provide
a good road map as to what should be included in a statement of basis
considering, for example, the technical complexity of the permit, the history of the
facility, and any new provisions, such as periodic monitoring conditions, that the
permitting authority has drafted in conjunction with issuing the title v permit. See
In the Matter of Los Medanos Energy Center at 10-11 (May 24, 2004).

EPA Region 9 has relied on the above guidelines and the EPA Administrator’s position,
as outlined in the Los Medanos Petition, in reviewing the adequacy of the statement of
basis for the ExxonMobil permit. Specific deficiencies are identified in comments 2-14,
where applicable. See the attached EPA version of the statement of basis for further
suggestions on how to improve the statement of basis.

2. Multiple NOVs

EPA’s Part 70 regulations require a compliance schedule for “applicable requirements for
sources that are not in compliance with those requirements at the time of permit
issuance.” 40 CFR §§70.6(c)(3), 70.5(c)(8)(iii)(C). Consistent with these requirements,
EPA has stated that a compliance schedule is not necessary if a violation is intermittent,
not on-going, and has been corrected before the permit is issued. See In the Matter of
New York Organic Fertilizer Company, Petition Number I1-2002-12 at 47-49 (May 24,
2004).

EPA has also stated that the permitting authority has discretion not to include in the
permit a compliance schedule where there is a pending enforcement action that is
expected to result in a compliance schedule (i.e., through a consent order or court
adjudication) for which the permit will be eventually reopened. See In the Matter of
Huntley Generating Station, Petition Number 11-2002-01, at 4-5 (July 31, 2003); see also
In the Matter of Dunkirk Power, LL.C, Petition Number 11-2002-02, at 4-5 (July 31,
2003).

SCAQMD has attached the following compliance-related documents to the revised
statement of basis for ExxonMobil, sent to EPA on June 1, 2005:

o Summary Report of Violations (May 2002-May 2005);
o Summary of Breakdown Reports (May 2002-May2005); and

« Variances and Abatement Orders (Cases Filed since January 1, 2000 and Cases
Filed Prior to January 1, 2000 with Pending Compliance Dates)

According to these documents, SCAQMD has issued several Notices of Violation
(NOVs) to the ExxonMobil facility in the past five years. Some of these NOVs are, as of
yet, pending legal action. Additionally, SCAQMD has indicated that ExxonMobil is
currently operating out of compliance with Condition 4 of Section E of the permit, which
states: The operator shall not use equipment identified in this facility permit as being
connected to air pollution control equipment unless they are so vented to the identified air




pollution control equipment which is in full use and which has been included in this
permit.” SCAQMD has included Condition I1.1 in the permit, requiring the source to
comply with all requirements of District Variance Case No. 1183-384, dated February 16,
2005. This condition is included in the permit pursuant to Rule 3004(a)(10)(C). Rule
3004(a)(10)(C) requires:

For facilities that are not in compliance with all applicable regulatory
requirements at the time of permit issuance or permit renewal, a requirement to
comply with all requirements of an alternative operating condition, variance or
order for abatement issued by the District Hearing Board. The permit shall
include a compliance schedule of remedial measures, including an enforceable
sequence of actions with milestones, to be taken by the owner or operator to
achieve compliance. This compliance schedule shall resemble and be at least as
stringent as that contained in any.

(i) Judicial consent decree or administrative order to which the source is
subject; or

(i)  Findings or decisions issued by the District Hearing Board as a result of
any administrative proceeding concerning the source.

SCAQMD has indicated in phone calls that it is expected that all NOVs will be settled by
the time of permit issuance, and that the facility is currently in compliance with all rules
and regulations. However, EPA feels that the current record calls for a discussion of the
compliance history in the Statement of Basis. As currently drafted, the Statement of Basis
on page 23 only contains the statement: “Currently we are not aware of any ongoing
violation at the facility.”

Recently, on March 15, 2005, EPA granted petitions to object to the issuance of the title
V permits for the Tesoro and Valero refineries in the San Francisco Bay Area on the issue
of multiple NOVs (See In the Matter of Tesoro Refining and Marketing Co., Petition
Number IX-2004-06, at 14-16, and In the Matter of Valero Refining Company, Petition
Number 1X-2004-07, at 14-17). In requiring the District to reopen the permits to either
incorporate compliance schedules in the permits or to provide a more complete
explanation for its decision not to do so, the EPA Administrator states:

The District’s statements in the permitting record...create the impression that no
NOVs were pending [at the time of permit issuance]. Although the District
acknowledges that there have been “recent violations,” the District fails to
address the fact that it had issued a significant number of NOVs to the facility and
that many of the issued NOVs were still pending. Moreover, the District provides
only a conclusory statement that there are no ongoing or recurring problems that
could be addressed with a compliance schedule and offers no explanation for this
determination. The District’s statements give no indication that it actually
reviewed the circumstances underlying recently issued NOVs to determine
whether a compliance schedule was necessary. The District’s mostly generic
statements as to the refinery’s compliance status are not adequate to support the



District’s decision that no compliance schedule was necessary in light of the
NOVs.

Though there are fewer NOVs for the ExxonMobil facility than for Tesoro or Valero, we
find that the situations are significantly similar, and that the conclusion reached for the
Tesoro and Valero petition orders are relevant to the ExxonMobil permit. Additionally,
the February 19, 1999 letter issued by EPA Region 9 to Mr. David Dixon, Chair of the
CAPCOA Title V Subcommittee referred to in Comment 1, above, included compliance
schedules as among the items that should be considered in drafting a statement of basis.

In order for the ExxonMobil permit to be in compliance with title V (40 CFR
§8§70.6(c)(3), 70.5(c)(8)(iii)(C)), and to be consistent with previous guidance, SCAQMD
must discuss the need for a compliance schedule for any outstanding NOVs at time of
permit issuance; if a compliance schedule for outstanding NOVs is not needed, then the
statement of basis should clearly discuss why no compliance schedule is needed.
Additionally, SCAQMD should analyze the NOVs to determine whether there is a pattern
of recurring noncompliance that should be addressed with a compliance schedule. As
with outstanding NOVs, any conclusion that no compliance schedule is necessary should
be documented in the statement of basis.

The statement of basis should also discuss the noncompliance with Condition 4 of
Section E, and should describe what actions, including milestones, will be taken by
ExxonMobil in order to return to compliance with the permit. Finally, Condition I1.1
should be revised to meet the requirements of Rule 3004(a)(10)(C), which requires that
the permit include a compliance schedule of remedial measures, including an
enforceable sequence of actions with milestones, to be taken by the owner or operator to
achieve compliance. As proposed, Condition 1.1 simply requires the source to comply
with the District Variance of February 16, 2005, but does not contain, as required by Rule
3004 and 40 C.F.R §§ 70.6(c)(3), 70.5(c)(8)(iii)(C), a compliance schedule of remedial
measures with milestones. The permit should specifically state what steps ExxonMobil
will take to return to compliance, and the dates by which these steps will be
accomplished.

3. NSPS Subpart J Requirements for Flares, Thermal Oxidizers, and
Incinerators

A. Applicability

Units C891, C892, D898, D899, C1558, C626, C686, C687

Units C891, C892, D898, D899, and C1558 are flares (D898 and D899 are tank
flares). Unit C626 is a tail gas incinerator, and units C686 and C687 are direct
gas-fired incinerators. All of these units combust refinery fuel gas, as that term is
defined in NSPS Subpart J. If these units were built or modified after June 11,
1973, then NSPS Subpart J should be included as an applicable requirement in the
permit. Because of common confusion over how NSPS Subpart J applies to



certain flares, thermal oxidizers, and incinerators, please discuss applicability of
NSPS Subpart J to these units in the statement of basis. If all of these units were
constructed prior to June 11, 1973, and have not been modified since, then a
simple statement regarding date of construction/modification would suffice'.

Please note that in both the January 7, 2002 NOD for the State of Texas and in the
December 20, 2001 letter issued by EPA Region 5 to the State of Ohio, EPA
indicated that a statement of basis should discuss any federal regulatory
applicability determinations. Additionally, in the March 15, 2005 Orders
regarding the title V permits for Chevron, ConocoPhillips, Tesoro, and Valero,
EPA consistently required the Bay Area Air Quality Management District to
document applicability determinations in the statement of basis. See, for instance,
In the Matter of Tesoro Refining and Marketing Co., Petition Number IX-2004-
06, at 6, 7, and 43.

B. Monitoring for the H2S/SO2 limit
Units C894, C951, and C952

Unit C894 is a flare. The permit indicates that this flare is subject to NSPS
Subpart J. However, the permit does not require the use of a representative
continuous H2S monitor under 40 CFR §60.105(a)(4), nor does the statement of
basis explain why no monitoring has been included in the permit. As proposed,
the permit does not appear to contain all applicable requirements, as required by
40 C.F.R §70.6(a)(1). SCAQMD should either add the monitoring pursuant to 40
CFR §60.105(a)(3) or (4), or explain in the statement of basis any rationale for not
requiring such monitoring,.

Unit C951 is a tail gas incinerator, and unit C952 is a thermal oxidizer. The
permit indicates that these units are subject to the H2S limit of NSPS Subpart J.
Permit condition D82.1 requires ExxonMobil to install and maintain a continuous
emissions monitoring system (CEMs) to measure SOx concentration, in ppm.
However, the regulatory basis for this condition is SIP Rule 2011, Requirements
for Monitoring, Reporting, and Recordkeeping for Oxides of Sulfur (SOx)
Emissions. Please add NSPS Subpart J as an underlying regulatory basis for this

! Please note that this information is not readily available to EPA as we review the permit, nor would this information be readily
available to the public. While SCAQMD has included engineering evaluations in a CD attached to the statement of basis, the
statement of basis, under the “Construction and Permitting History” section, states: “To facilitate review of the facility’s construction
and permitting history, a complete copy of the most recent Engineering Evaluations for each permitted piece of equipment at the
refinery is included...” In other words, if a piece of equipment has gone through modification since initial construction, we would
only have the engineering evaluation for the most recent modification available to review, which may not have the information we
need to review applicability determinations.

For instance, in trying the review whether NSPS Subpart J should apply to flare C891, we have looked to the engineering evaluation
provided in the CD attached to the statement of basis. The permit only provides one application number for this flare, A/N 383365.
This application was submitted in 2001, and is for a modification, rather than initial construction. The engineering evaluation
accompanying this application does not indicate the date of construction, nor does it discuss NSPS Subpart J applicability. Important
questions to have answered in the statement of basis include: When was this unit constructed? If it was constructed after June 11,
1973, why isn’t it subject to NSPS Subpart J? If it was constructed before June 11, 1973, how does the 2002 modification that is the
subject of A/N 383365 affect applicability of NSPS Subpart J?



condition so that it is clear that this CEMs must meet the requirements of the
NSPS (see Comment 12, below).

NSPS QQQ

NSPS Subpart QQQ is an applicable requirement for several emission units at the
facility. The Subpart QQQ requirements appear to be imposed on the facility
exclusively by subpart-level references in conditions H23.5 and H23.18. This
level of detail makes it difficult to determine what specific requirements apply to
each unit. For example, 60.692-3 (Standards: Oil-water separators) requires a
closed vent system and control device for each separator tank or piece of auxiliary
equipment with a certain design capacity. Because the design capacity of a unit is
not always apparent, it is difficult to tell by looking at the permit whether this
requirement applies to a given unit. The oil-water separator (D680) is required by
Condition E336.8 to be connected to the wastewater air pollution control system.
However, that requirement is tagged only with the District’s BACT rule so it is
still unclear whether the incinerators are actually required by the NSPS.

Control devices required pursuant to 40 CFR 60.692-3(b) must meet a specific
control efficiency or operate with a specified minimum residence time and
temperature. The permit is lacking control requirements that satisfy the NSPS but
because of the inadequate level of detail in the permit, it is not possible to
determine whether the requirements are not applicable or if their absence is due to
an oversight by the District. In an attempt to resolve this issue, EPA asked the
District via e-mail to clarify whether any emission units at the facility were
subject to the control requirements under 40 CFR 60.692-3(b). The District
responded by indicating that it should have the information within a few days.
The District’s own inability to determine which requirements apply to the facility
by simply looking at the permit reinforces the notion that the permit lacks an
adequate level of detail with respect to this regulation.

The example discussed above is not the only instance in which clarification is
needed. In addition to the standards of 60.692-2 and 60.692-3, the NSPS contains
alternative standards that may be used for individual drain systems, oil water
separators, slop oil tanks, storage vessels, and other auxiliary equipment. In cases
where a regulation contains multiple compliance options, the permit must clearly
indicate which compliance option the facility has selected. If the facility desires
the flexibility to use multiple options, any alternatives should be incorporated into
the permit as alternative operating scenarios and the Permittee should maintain a
log to record which option is utilized at any given time. For guidance on the use
of alternative operating scenarios, the District is referred to the May 20, 1999
letter from John Seitz to Mr. Robert Hodanbosi and Mr. Charles Lagges regarding
title V interface issues.



To resolve this issue, the District should provide a detailed discussion of the
applicability of Subpart QQQ in the statement of basis and the requirements of
Subpart QQQ must be incorporated into the permit in great enough detail to
determine which specific requirements apply to each affected emission unit. The
District is reminded that it may still be appropriate to incorporate certain
requirements into the permit by reference to Subpart QQQ. However, any
references used must be specific enough to define how the applicable requirement
applies to each unit at the facility and provide for practical enforceability of the
regulation or applicable requirement. For a more complete discussion about the
use of incorporation by reference, the District is referred to EPA’s White Paper
Number 2 for Improved Implementation of the Part 70 Operating Permits
Program, dated March 5, 1996.

If a control device is required for the oil water separator and any auxiliary
equipment pursuant to 60.692-3(b), the permit appears to lack the emission
standards discussed above and other Subpart QQQ requirements. If the District
finds that a control device is required, the following should be added to the permit
at a minimum:

a. a condition requiring 95% control OR a minimum residence time and
temperature of 0.75 seconds and 1,500 degrees F, respectively; and

b. acondition imposing the 500 ppm limit on the closed vent system
pursuant to 60.692-5(e)(1).

The NSPS contains additional operational requirements for equipment with
control devices such as the requirement to install a flow indicator pursuant to
60.692-5(e)(3) and the requirement to install a temperature monitoring device and
continuous recorder pursuant to 60.695(a)(1). EPA notes that while the District
may choose to incorporate these requirements into the permit by reference, the
permit should still be clear about which specific requirements apply to each
affected emission unit or control device.

In previous conversations regarding this permit, the District indicated that the
“drain system component” (D1907) identified in the equipment list includes the
refinery wastewater system in its entirety. This generic grouping of individual
wastewater system components may make it difficult for District and EPA
enforcement personnel to determine if the refinery is in compliance with the
regulation, which contains standards for individual drains, junction boxes, and
sewer lines. To address this issue, EPA recommends that the District provide a
detailed description of the refinery wastewater system in the statement of basis.
EPA notes that SIP Rule 1176(d)(2)(C) requires the refinery to submit to the
District a complete list of drain system components identifying the total number,
individual location, and type of control. The District should consider
summarizing this information in the statement of basis or including the refinery’s
Rule 1176 compliance plan as an attachment to the statement of basis.



It is unclear why the skim oil/sour water sumps (D630, D638) are not subject to
the requirements of NSPS Subpart QQQ. The District should review the
applicability of the NSPS with respect to these devices and impose the
requirements of Subpart QQQ on them or explain in the statement of basis why
the NSPS is not applicable.

For devices D1428 and D1437, it is unclear what the term “recovered oil” refers
to and whether or not the recovered oil meets the definition of “slop oil” under
NSPS Subpart QQQ. The District should provide an applicability determination
for these sources in the statement of basis and incorporate any applicable Subpart
QQQ requirements into the permit.

SIP Rule 1176

Pursuant to Rule 1176(e)(2)(A) sumps and wastewater separators must be
provided with (i) a floating cover, (ii) a fixed cover and closed vent system vented
to a control device as specified in paragraph (e)(6), or (iii) an alternative control
measure approved in writing by the EO. The permit is unclear about how
ExxonMobil is required to comply with this requirement. For example, page 82
of Section D only indicates that device D680 (oil water separator) is “covered;” it
does not say whether the cover is a floating cover or a fixed cover. Condition
E336.8 of the permit further states that this device must be directed to the air
pollution control system.

Although one might deduce that the cover mentioned on page 82 and the control
device referred to in Condition E336.8 constitute a system that is meant to comply
with Rule 1176(e)(2)(A)(ii), the permit does not establish a clear compliance
obligation for the source. Especially in situations such as this where a rule offers
more than one compliance option, the permit must be clear about which option the
Permittee has selected. In the present case, the permit could benefit from a
condition that explicitly requires device D680 to be equipped with a fixed cover
and closed vent system that is vented to the control system serving the wastewater
treatment system. In the alternative, at a minimum, the District should tag
Condition E336.8 with a citation to Rule 1176(e)(2)(A)(ii) to indicate that the
control system is in fact used to comply with the wastewater separator
requirements of the rule. The District should follow the same procedure for other
sumps and wastewater separators at the facility that are subject to the
requirements of Rule 1176(e)(2).

As stated above, a control device that is used to comply with sump and separator
requirements of Rule 1176(e)(2)(A)(ii) must meet the requirements of paragraph
(e)(6) of the same rule. Paragraph (e)(6) requires that control devices either: (A)
achieve a control efficiency of 95 percent or greater, as determined by an annual
performance test; (B) not emit VOC emissions greater than 500 ppm above
background levels, as determined by monthly monitoring; or (C) achieve a level



of control determined by the Control Officer to be equivalent to those specified in
subparagraphs (A) or (B). In telephone conversations on July 27 and July 29,
2005, the District explained that its interpretation of the rule allows facilities to
switch between compliance methods at will without specifying in advance which
method will be used. The District further stated that it would require a finding of
simultaneous non-compliance with the requirements of paragraphs (¢)(6)(A) and
(e)(6)(B) before it could issue a notice of violation for non-compliance with the
air pollution control device requirements of Section (¢)(6). While EPA gives the
District deference in interpreting its own rule, the District has an obligation to
issue a permit that assures compliance with all applicable requirements. The
current permit does not do so with respect to Rule 1176(e)(6) because it only
contains general references to the rule and does not establish a clear compliance
obligation for the source.

EPA agrees that the Permittee is entitled to choose any compliance option allowed
by the rule. EPA further agrees that the Permittee should have the flexibility to
switch between compliance options as necessary. However, in cases where such
flexibility is given to a facility, the permit must require that the Permittee
demonstrate continuous compliance with either of the options at any given time.
As an example of how the permit may not establish a clear compliance obligation
for the source, the District is referred to the hypothetical situation in Attachment
2.

This issue can be resolved through the use of alternative operating scenarios
pursuant to 40 CFR 70.6(a)(9). Specifically, the permit could require that the
facility maintain a contemporaneous log of the scenario under which it is
operating. In addition, the permit would explicitly state that the Permittee must
be able to demonstrate compliance at any given time with the scenario identified
in the log. For example, language similar to that below provides the Permittee
with operational flexibility while assuring compliance with Rule 1176. The
District may, of course, develop different language that accomplishes the same
objective.

Air Pollution Control devices used as a means for complying with Rule
1176(e)(2) shall meet either of the requirements in subparagraphs
1176(e)(6)(4) or 1176(e)(6)(B). Contemporaneously with making a
change from one method of compliance to another, the Permittee shall
record in a log at the facility a record of the scenario under which it is
operating. At all times, the Permittee must maintain source test results or
monthly monitoring records, as appropriate, that demonstrate compliance
with the chosen option.

Rule 1176(g)(1)(B) states that any operator using an APC device as a means of
complying with the rule shall maintain records of system operation or
maintenance that will demonstrate proper operation and compliance of the APC
device during periods of emission producing activities. Because the rule is not
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6.

specific about which records must be maintained, that information should be
stated in the permit. For example, the permit should say what specific records are
required during the times that the Permittee chooses to comply with the 95%
control requirement under 1176(e)(6)(A). For this purpose, EPA recommends
maintaining records that demonstrate compliance with a minimum temperature
and residence time that are shown to achieve 95% control. EPA notes that
Condition C8.1 already requires the Permittee to maintain the incinerator
temperature above 1200 degrees F. Provided that this temperature provides 95%
control, the District could address this issue by tagging Condition C8.1 with a
citation to Rule 1176 and adding a residence time requirement.

For the control of drain system components (DSCs), Rule 1176(e)(7) requires
petroleum refineries to comply with the additional requirements of either
subparagraph (e)(7)(A) or (e)(7)(B) and it further requires the Permittee to notify
the District of its choice. The proposed permit does not state with which
compliance option the Permittee is required to comply. The permit lists only four
conditions for the drain system components under Process 14 and none of them
address this provision of the rule. The District should add a condition to the
Permit requiring compliance with the option selected by ExxonMobil.

It is unclear why the vacuum truck wash out sump (D1671) and skim oil/sour
water sump (D630) are not subject to the requirements of Rule 1176. Pursuant to
Rule 1176(e)(2), sumps must be equipped with a floating cover, a fixed cover and
closed vent system routed to a control device, or an approved alternative control
measure. The District should add the appropriate control, monitoring, and
recordkeeping requirements to the permit for these sources or explain in the
statement of basis why they are not subject to the requirements under Rule 1176.

Petroleum refineries are required to prepare and submit a compliance plan
pursuant to Rule 1176(d)(2). However, a plan for Rule 1176 is not included in the
list of approved plans in Section I of the permit. The District should reference the
plan in Section I or explain its absence in the statement of basis.

Basis for Tank Non-Applicability Determinations

There are dozens of tanks listed in the equipment list of Section D. Many of these are not
subject to any requirements, except for the process-wide requirements of the Benzene
Waste Operations NESHAP, Subpart FF (see comment 8, below). Tanks at a petroleum
refinery can be subject to a wide number of regulations, depending on a number of
different factors, such as size, capacity, physical properties of materials stored, and date
of construction. While the table of tanks included in the statement of basis is somewhat
useful, it does not provide information on tanks that are not subject to these commonly
applicable requirements. The statement of basis should include an evaluation of the tanks
and should explain why these tanks are not subject to any of the commonly applicable
requirements.
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For instance, for NSPS Subpart Kb, the District could include a table of non-applicability,
with 3 columns that can potentially account for non-applicability: 1. Capacity in cubic
meters, 2. Storage of Volatile Organic Liquids, and 3. Date of construction. With such a
table, the District could indicate which tanks fall under each category of exemption. This
would help the permit engineers, inspectors, and the source keep track of why these units
are not subject, in case conditions change in the future. This is particularly important for
units exempt under #2 above.

SCAQMD is referred to EPA’s March 15, 2005 Petition Orders for Tesoro and Valero. In
response to allegations by the petitioners that the Statements of Basis and the permits for
these refineries lack adequate information to support the proposed exempt status for
numerous tanks, the EPA Administrator found that:

[T]he majority of sources listed [as exempt] are identified in the December I,
2003 statement of basis along with a citation from Regulation 2 describing the
basis of the exemption. For the sources that fall within this category, EPA finds
that the permit record supports the District’s determination for the exempt status
of the equipment. However, in reviewing the December 16, 2004 Statement of
Basis, EPA noted that three of the sources listed [as exempt] are not included in
the statement of basis with the corresponding citations for the exemptions. For
these sources, the failure of the record to support the terms of the Permit is
adequate grounds for objecting to the Permit. See In the Matter of Tesoro
Refining and Marketing Co., Petition Number IX-2004-06, at 43-44, and In the
Matter of Valero Refining Company, Petition Number 1X-2004-07, at 42-43)

In addition, both the January 7, 2002 NOD for the State of Texas, and the December 20,
2001 letter issued by EPA Region 5 to the State of Ohio indicate EPA’s position that both
applicability determinations and exemptions should be discussed in a statement of basis.

7. MACT Templates
A. MACT Subpart CC, Template #1, Miscellaneous Process Vents

Template #1 on page 1 of Section J of the permit contains the requirements for
Miscellaneous Process Vents (MVPs) under MACT Subpart CC for petroleum
refineries. In summary, for MVPs, MACT Subpart CC requires the operator to
reduce organic Hazardous Air Pollutants (HAPs) by 98% or to 20 ppmv. MACT
Subpart CC also contains recordkeeping and monitoring requirements for MVPs
and associated control devices.

The equipment and condition list in section D of the permit indicates which

process units are subject to the miscellaneous process vent provisions of MACT
Subpart CC. Because SCAQMD commendably also lists how each device is
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connected, we can also see which control device is being used to comply with the
limits of MACT Subpart CC.

SCAQMD has indicated in phone calls that streams from miscellaneous process
vents are introduced into the flame zone of heaters used to comply with the
miscellaneous process vent requirements of MACT Subpart CC. MACT Subpart
CC exempts such units from monitoring and source testing. It is our
understanding that only heaters are used to comply with the requirements of
MACT Subpart CC, and that vent streams are introduced into the flame zone of
all of the heaters used to comply with MACT Subpart CC.

However, neither the permit nor the statement of basis discusses whether the vent
stream is introduced directly into the flame zone of these heaters. Because this

. information is not readily available in the permit, we believe the statement of
basis should at least discuss the applicability determination made with respect to
the monitoring and source testing requirements for the heaters, pursuant to the
guidance on applicability determinations for federal requirements contained in the
January 7, 2002 NOD for the State of Texas, and the December 20, 2001 letter
issued by EPA Region 5 to the State of Ohio.

Additionally, MACT Subpart CC template #1 includes requirements for flares,
and for monitoring requirements for incinerators. These requirements do not
appear to be applicable to any units at ExxonMobil. If these requirements are not
applicable to any units then they should either be removed from the template, or
else the permit should clearly indicate which parts of the template affected units
are subject to. For instance, for heaters D232 and D234, the equipment list should
indicate that the units are subject to MACT Subpart CC, template 1, parts 1 and
2c. For dryer D176, the permit should indicate that the unit is subject to MACT
Subpart CC, template #1, parts 1, 2a, and 2d. While it is possible to piece together
information to make an educated guess about which parts of MACT Subpart CC
applies to each unit, title V is intended to clearly indicate what a source must do
to comply with the Clean Air Act. This goal of title V benefits agency inspectors,
the public, and the source.

Inadequate Level of Detail for Benzene Waste Operations NESHAP, Subpart
FF and other applicable requirements

NESHAP FF

Process-wide permit condition P13.1 in Section D of the permit indicates that all
of the equipment at 15 of the refineries’ processes is subject to the requirements
of NESHAP Subpart FF for Benzene Waste Operations. Section H of the permit
also contains units subject to NESHAP Subpart FF. The equipment and conditions
table for these units contain a 500ppm limit pursuant to Subpart FF and cites to
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condition H23.24, which states that several specific units are subject to the
applicable requirements of Subpart FF.

Nowhere in the permit does SCAQMD specifically describe which requirements
of the NESHAP apply to which units, other than stating a 500ppm limit in the
equipment and conditions table. This high level of detail for a standard with
several different compliance options, and one that applies to so many different
pieces of refinery equipment is inadequate. For example, for tanks, §61.343(a)(1)
requires that the operator install a fixed roof and closed vent system that meet
certain requirements, including a requirement that the cover and all openings be
designed to operate with no detectable emissions as indicated by a reading of less
than 500ppmv above background and that each opening be maintained in a
closed, sealed position pursuant to §61.343(a)(1)(i)(B). However,
§61.343(a)(1)(1)(B) does not apply to any opening if the cover and closed vent
system operate such that the tank is maintained at a pressure less than
atmospheric, provided that, among other things, the pressure is monitored
continuously. As proposed, the permit is unclear as to whether ExxonMobil is
complying with §61.343(a)(1)(i)(B), or §61.343(a)(1)(1)(C). This information is
necessary for inspectors to be able to determine if ExxonMobil is complying with
NESHAP FF requirements for tanks.

In the March 15, 2005 petition order regarding the title V permit for Tesoro
Refining in Martinez, CA, EPA addressed a claim that Tesoro’s permit failed to
include the requirements of 40 C.F.R. Part 61, Subpart FF in any unit-specific
tables, making the compliance obligations of the facility unclear. See In the
Matter of Tesoro Refining and Marketing Co., Petition Number [X-2004-06, at 8-
9.

With the exception of two requirements for closed-vent systems and bypass lines
in Table VII -CF, the requirements of NESHAP Subpart FF appeared in Tesoro’s
permit only through section-level references in a table of facility-wide applicable
requirements. In the petition order, EPA determined that this method of
incorporation by reference without regard to the individual emission units that are
subject to the regulation rendered the permit unenforceable as a practical matter
and incapable of meeting the Part 70 standard that it assure compliance with all
applicable requirements.

While the ExxonMobil permit does indicate, at least in Section H of the permit,
which units are subject to NESHAP FF, there is no indication of which parts of
FF apply to which units, nor are the requirements spelled out in the permit. Given
the complexity of the NESHAP and the refinery, it is impossible to determine
from the permit how the regulation applies to ExxonMobil. This ambiguity and
the applicability questions it creates render the permit unenforceable as a practical
matter. In addition, the lack of detail detracts from the usefulness of the permit as
a compliance tool for the facility.
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SCAQMD should revise the permit requirements related to the NESHAP, keeping
in mind EPA’s guidance in White Paper Number 2 for Improved Implementation
of the Part 70 Operating Permits Program (March 5, 1996). According to White
Paper 2, at a minimum, a permit must explicitly state all emission limitations and
operational requirements for all applicable emission units at the facility.
Permitting authorities may reference the details of those limits and other
requirements rather than reprinting them in permits provided that (i) applicability
issues and compliance obligations are clear, and (ii) the permit contains any
additional terms and conditions necessary to assure compliance with all applicable
requirements. In all cases, references should be detailed enough that the manner in
which the referenced material applies to the facility is clear and is not reasonably
subject to misinterpretation. We recommend that SCAQMD develop a template
similar to the templates used for MACT Subparts CC and UUU in Section J.

Other applicable requirements

Similarly, many other requirements in the ExxonMobil permit are included with
such a broad level of detail that it is impossible to determine how they apply to
the facility. See, for example, comment 5 above, regarding Rule 1176. SCAQMD
should evaluate the rules cited in conditions H23.1 through H23.32 on pages 236-
244 of Section D of the permit to determine if additional detail is needed, keeping
in mind comments 4A and 8A.

Electrostatic Precipitators (ESPs)

Condition C12.1 requires continuous monitoring of the voltage, current, and spark
rate at each ESP field for devices C165 and C166. The condition further states,
“if the daily average ESP total power input falls below the level measured in the
most recent source test which demonstrated compliance with the emission limit, a
source test shall be performed within 90 days at the new minimum daily average
ESP total power level.” EPA has the following concern with this requirement:

e The 90-day source test requirement is triggered in part by operation
outside of the parameter range measured during the most recent source test
that “demonstrated compliance with the emission limit.” The ESPs and
the emission units they serve have multiple emission limits, some of which
depend on process rates that may vary from source to source. As a result,
the permit is unclear about which limits the minimum power value is
based upon and when the source test requirement would actually be
triggered.

To address this issue, the permit should explicitly state what the minimum power
requirement is. EPA understands that the minimum power requirement has not
yet been established and will be based on the results of an initial source test.
Once that test has been conducted and the minimum power requirement has been
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determined, the specific value should be added to the permit. Prior to the source
test, the District should add a power requirement to the permit that is based on the
design of the control devices.

B. Condition D29.3 requires that the Permittee conduct an annual performance test
for PM emissions but it does not say with which limits the test is intended to
demonstrate compliance. The District should clarify this by either referencing the
rules or emission limits in the condition itself or by citing the underlying
applicable requirements in the condition’s tag. In addition, the condition states
that the test should be performed at the outlet of the SCR. Please consider
whether the District intended for the test to be conducted at the outlet of the ESP
rather than the SCR.

10.  Missing Periodic Monitoring for Generally Applicable Requirements

There are several units that are subject to the generally applicable requirements of Rules
401, 404, 405, 407, and/or 409. Rule 401 prohibits the discharge from any source of any
air contaminant as dark or darker in shade as Ringelmann No. 1 for any period or periods
aggregating more than three minutes in any one hour. Rule 404 limits particulate matter
concentration from any source. Rule 405 limits solid particulate to no more than 0.23
kilogram per 907 kilograms of process weight. Rule 407 limits CO and sulfur emissions
from any equipment, and Rule 409 limits the concentration of contaminants from the
burning of fuel. Because these rules impose no monitoring of a periodic nature, 40 C.F.R.
§ 70.6(a)(3)(1)(B) specifies that the permit must contain "periodic monitoring sufficient to
yield reliable data from the relevant time period that are representative of the source's
compliance with the permit."

The statement of basis for the ExxonMobil permit states that the SCAQMD relied on the
SCAQMD Periodic Monitoring Guidelines for Title V Facilities (1997), the
CAPCOA/CARB/EPA Region IX Periodic Monitoring Recommendations for Generally
Applicable Requirements in the SIP (1999), and the CAPCOA/CARB/EPA Region [X
Recommended Periodic Monitoring for Generally Applicable Grain Loading Standards in
the SIP: Combustion Sources (2001) for making periodic monitoring decisions. For many
units in the permit there appears to be no periodic monitoring included for assuring
compliance with the limits of these rules. Please note that the January 7, 2002 NOD for
the State of Texas and the December 20, 2001 letter issued by EPA Region 5 to the State
of Ohio indicate that periodic monitoring determinations should be discussed in the
statement of basis. Additionally, EPA’s petition orders for the Los Medanos Energy
Center (May 24, 2004) and for the Chevron, ConocoPhillips, Tesoro, and Valero
refineries (see Petition Numbers IX-2004-06 through 09) reiterate the need for periodic
monitoring determinations to be included in a statement of basis (see, for instance, In the
Matter of Chevron Products Company, Petition Number 1X-2004-08, at 18-25).

A. No monitoring for compliance with Rule 401
Most units
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Rule 401 is incorporated into the permit as a facility-wide condition, such that it
applies to all emission units at the refinery. However, there is no monitoring
specifically included in the permit to assure compliance with Rule 401. While a
handful of units are subject to visible emissions (VE) monitoring, it is not clear
whether this monitoring is pursuant to Rule 401, or to some other requirement,
such as an NSPS (see comment 13). As such, it is unclear whether SCAQMD has
made an active decision that all other units do not need to be monitored to assure
compliance with Rule 401, or if the units subject to VE monitoring are simply
required to be monitored pursuant to some other rule or requirement.

According to SCAQMD’s 1997 Periodic Monitoring Guidelines, SCAQMD has
grouped sources as either category I sources, which do not require periodic
monitoring to assure compliance with Rule 401, and category II sources, which do
require periodic monitoring for compliance with Rule 401. The permit would
benefit from having a discussion of category I and II units in the statement of
basis, as some periodic monitoring decisions remain unclear to EPA.

For instance, combustion equipment, exclusively landfill, digester, refinery or
natural gas-fired, which never encounter dirty, oily, or contaminated materials and
which do not require PM or PM10 control are grouped as category I sources for
which no monitoring is needed. CO Boiler Unit C164 fires on natural gas, waste
heat, and refinery gas, initially indicating that it is a category I source. The permit
does not require any periodic monitoring to assure compliance with Rule 401.
However, the permit indicates that this unit is hooked up to two electrostatic
precipitators, indicating that this unit requires PM or PM 10 control. If this unit
does require PM or PM10 control, then it appears that the permit is missing
periodic monitoring for compliance with Rule 401.

Also, SCAQMD’s 1997 guidance includes fuel oil or gasoline fired IC engines as
a category II source requiring periodic monitoring for compliance with Rule 401.
The permit for IC engines D394, D1686, and D1786 indicates that these units fire
on diesel fuel, however, no periodic monitoring is included in the permit to assure
compliance with Rule 401. This appears to contradict the SCAQMD’s 1997
guidance, and the statement of basis offers no insight as to the decision making
employed by SCAQMD for these units. Similarly, incinerators are included as a
category II source in the 1997 Guidance, but the permit does not include periodic
monitoring for Rule 401 for incinerators, such as C686 and C687. Additionally,
tanks storing solid material are also included as a category II source, however for
many tanks the permit does not indicate what type of material is stored.

SCAQMD should discuss periodic monitoring decisions made for Rule 401 in the

statement of basis, since as currently drafted, the permit does not clearly
implement the guidelines of SCAQMD’s 1997 Guidance.
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No monitoring for compliance with Rule 404
Units D83, D84, D83, D120, D917, D918, D920, D269, D270, D949, D950,
D367, D927, D928, D929, D930, D931, D1403, and D833

Units D83, D84, D85, D120, D917, D918, D920, D269, D270, D949, D950,
D927, D928, D929, D930, D931, and D1403 are heaters and, according to the
permit, are fired on natural gas and refinery gas. Unit D833 is an infrequently
operated heater fired on natural gas and refinery gas. Unit D367 is a furnace at the
hydrogen plant that fires on liquefied petroleum gas, natural gas, and refinery gas.
The permit indicates that these units are all subject to the PM limits of Rule 404,
however, the permit does not appear to include any periodic monitoring
requirements to assure compliance with Rule 404 for these units, nor does the
permit appear to justify the lack of periodic monitoring.

The SCAQMD’s 1997 Guidelines recommend for all sources subject to Rule 404
that compliance be determined through the following:

¢ Engineering calculation by the use of appropriate emission factors,
e Equipment limitation,
e Process throughput limit and recordkeeping,

e Requirement to vent the equipment to a control device meeting the
monitoring requirements in Appendix A.

The permit for these units does not appear to implement any of these measures. If
engineering calculations were used please document this in the statement of basis.

The CAPCOA/CARB/EPA 1999 Recommendations only address periodic
monitoring to evaluate compliance with grain loading standards with respect to
stack and fugitive emissions from material handling units, not combustion
sources. The 2001 Recommendations address certain types of combustion units -
specifically, combustion units fired on natural-gas, landfill-gas, and digester-gas.
The 2001 Recommendations do not specifically address combustion units that
fire on refinery fuel gas or liquefied petroleum gas. The 2001 Recommendations
note that periodic monitoring for source categories that are not included (such as
refinery-gas fired combustion units) should be determined on a case-by-case
basis.

Based on a review of the statement of basis, the permit, and the guidance
documents relied on by South Coast in making periodic monitoring decisions, we
believe that SCAQMD’s apparent decision to not require periodic monitoring for
these units for Rule 404 has not been justified. Please add appropriate periodic
monitoring, or explain in the statement of basis why no monitoring is needed.
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No monitoring for compliance with Rule 405
Units D57-D62, D86-D91; D129-D135 and D919

Units D57-D62, and D86-D91 are coke drums; Units D129-D135 and D919 are
conveyors and screens. The permit indicates that these units are subject to the PM
process weight limits of Rule 405; however, the permit neither includes periodic
monitoring nor explains the lack of periodic monitoring for the PM process
weight limits of this rule. Please add monitoring to the permit for these units, or
explain in the statement of basis why none is needed.

No monitoring for compliance with Rule 407- CO
Units D367, D926, C891, C892, C894, and C1558

Unit D367 is a furnace at the hydrogen plant that fires on liquefied petroleum gas,
natural gas, and refinery gas. Unit D926 is a turbine fired on butane, liquefied
petroleum gas, natural gas, and refinery gas. Units C891, C892, C894, and C1558
are flares. The permit indicates that these units are subject to the CO limit of Rule
407. However, the permit neither includes periodic monitoring nor explains the
lack of periodic monitoring for the CO limit for these sources.

The SCAQMD’s 1997 Guidelines recommend the following gap-filling
monitoring, testing, and/or recordkeeping for sources subject to the CO limit of
Rule 407:

¢ None for equipment:
o Where CO emissions are not expected; or

o Subject to CO emission limits and requirements of source-
specific rules in Regulation XI (e.g. Rule 1146, 1146.1)

¢ Equipment > 10 million BTU/hr heat input rating:
o CEMS for CO pursuant to 40 CFR Part 60 Appendix B & F; or

o Performance test once every 5 years; or

o Annual monitoring of exhaust stack for CO using an AQMD-
approved portable analyzer; or

o Parametric monitoring correlated with a performance test

e Other equipment: AQMD-approved portable CO analyzer once every
5 years

Neither the permit nor the statement of basis contains any analysis of the
likelihood of these units emitting CO, nor does the permit indicate that these units
are subject to the requirements of Rules 1146 or 1146.1.

The CAPCOA/CARB/EPA Periodic Monitoring Recommendations do not
address monitoring for CO limits.
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Based on a review of the statement of basis, the permit, and the guidance
documents relied on by South Coast in making periodic monitoring decisions, we
believe that SCAQMD’s apparent decision to not require periodic monitoring for
these units for the CO limits of Rule 407 has not been justified. Please add
appropriate periodic monitoring, or explain in the statement of basis why no
monitoring is needed.

No monitoring for compliance with Rule 407- SOx
Units D1943, D671, D653, D654, D1375, D644, D645, D1503, D1504, D1505,
and D1507

Unit D1943 is a sulfur condenser and units D671 and D1375 are parts of sulfur
pits. Units D653 and D654 are Amine contactor vessels. Units D644 and D645
are loading arms. Units D1503, D1504, D1505, and D1507 are holding tanks at
the rail car loading rack. The permit indicates that these units are subject to the
SOx limit of Rule 407. However, the permit neither includes periodic monitoring
nor explains the lack of periodic monitoring for the SOx limit for these sources.

The SCAQMD’s 1997 Guidelines recommend the following gap-filling
monitoring, testing, and/or recordkeeping for sources subject to the SOx limit of
Rule 407:

e None for equipment:
o Where SOx emissions are not expected; or

o Subject to SOx emission limits and requirements of source
specific rules in Regulation XI; or

o Burning fuels subject to fuel sulfur limits of Rules 431.1, 431.2
or 431.3 where no other sulfur containing material is
introduced to the equipment or the process

e Equipment with high potential SOx emissions:
o CEMS for SOx pursuant to 40 CFR Part 60 Appendix B & F;
or

o Performance test once every 5 years; or

o Annual monitoring of exhaust stack for SOx using an AQMD-
approved portable analyzer; or

o Parametric monitoring correlated with a performance test

e Other equipment: AQMD-approved portable SOx analyzer once every
5 years

Neither the permit nor the statement of basis contains any analysis of the
likelihood of these units emitting SOx, though a number of these units are located
at the sulfur plants. Nor does the permit indicate that these units otherwise meet
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the criteria for a no monitoring needed determination pursuant to the SCAQMD
1997 Guidelines.

The CAPCOA/CARB/EPA Periodic Monitoring Recommendations do not
address monitoring for SOx limits.

Based on a review of the statement of basis, the permit, and the guidance
documents relied on by South Coast in making periodic monitoring decisions, we
believe that SCAQMD’s apparent decision to not require periodic monitoring for
these units for the SOx limits of Rule 407 has not been justified. Please add
appropriate periodic monitoring, or explain in the statement of basis why no
monitoring is needed.

No monitoring for compliance with Rule 409
Units D83, D84, D85, D120, D917, D918, D920, D269, D270, D949, D950,
D367, D927, D928, D929, D930, D931, D1403, and D926

Units D83, D84, D85, D120, D917, D918, D920, D269, D270, D949, D950,
D927, D928, D929, D930, D931, and D1403 are heaters and, according to the
permit, are fired on natural gas and refinery gas. Unit D367 is a furnace at the
hydrogen plant that fires on liquefied petroleum gas, natural gas, and refinery gas.
Unit D926 is a turbine fired on butane, liquefied petroleum gas, natural gas, and
refinery gas. The permit indicates that these units are all subject to the PM limits
of Rule 409, however, the permit does not appear to include any periodic
monitoring requirements to assure compliance with Rule 409 for these units, nor
does the permit appear to justify the lack of periodic monitoring.

The SCAQMD’s 1997 Guidelines recommend for all gaseous and liquid fueled
sources subject to Rule 409 that compliance be determined by engineering
calculations, the use of appropriate emission factors, and exhaust characteristics.

The CAPCOA/CARB/EPA 1999 Recommendations only address periodic
monitoring to evaluate compliance with grain loading standards with respect to
stack and fugitive emissions from material handling units, not combustion
sources. The 2001 Recommendations address certain types of combustion units -
specifically, combustion units fired on natural-gas, landfill-gas, and digester-gas.
The 2001 Recommendations do not specifically address combustion units that
fire on refinery fuel gas or liquefied petroleum gas. The 2001 Recommendations
note that periodic monitoring for source categories that are not included (such as
refinery-gas fired combustion units) should be determined on a case-by-case
basis.

Based on a review of the statement of basis, the permit, and the guidance
documents relied on by South Coast in making periodic monitoring decisions, we
believe that SCAQMD’s apparent decision to not require periodic monitoring for
these units for Rule 407 has not been justified. Please add appropriate periodic
monitoring, or explain in the statement of basis why no monitoring is needed. If,
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pursuant to SCAQMD’s 1997 Guidelines, engineering calculations can be used to
justify that no periodic monitoring is necessary, please include the results of these
calculations, and compare calculated emissions to allowable emissions under Rule
409. Any emission factors, exhaust characteristics, or other assumptions or inputs

used to justify no periodic monitoring should be identified in the discussion.

11.  Potentially Inadequate Periodic Monitoring for Generally Applicable PM
Requirements

For most units where the permit does require periodic monitoring for Particulate Matter,
the requirement is a source test once every 3 years. Because the regulatory basis for
these monitoring requirements is listed as periodic monitoring pursuant to Rule 3004,
the District’s periodic monitoring rule, it is unclear if the monitoring requirements
described are even intended to demonstrate compliance with the generally applicable
PM limits, or if they are intended to demonstrate compliance with something else
entirely (see comment 13, below). Assuming that the periodic monitoring for PM in the
permit is intended to show compliance with the generally applicable PM limits, we are
concerned that the monitoring required may be inadequate, depending on the type of gas
the unit is firing on. For example, most of the combustion units at the refinery fire at
least occasionally on refinery fuel gas. Depending on the sulfur content of the fuel, more
frequent monitoring may be appropriate. Because the 2001 CARB/CAPCOA/EPA
Periodic Monitoring Recommendations do not specifically address combustion units that
fire on refinery fuel gas or liquefied petroleum gas, the conclusions drawn that no
periodic monitoring is needed for units firing on certain types of gaseous fuels cannot be
automatically extended to units firing on refinery gas. A case-by-case determination
should be made, and should be documented in the statement of basis.

12. Missing Generally Applicable Requirements

Rules 401, 404, 405, and 407 should apply generally to almost all units at ExxonMobil;
however, only Rule 401 is listed as a facility-wide applicable requirement in the permit
(see Condition F9.1). It appears the Rule 407 SOx limits are missing from many
combustion units that are listed as being subject to Rule 404, and to the CO limits of Rule
407. However, any combustion equipment that is expected to emit PM is also likely to
emit SOx as well. The statement of basis should discuss the SCAQMD’s applicability
determinations for Rule 407. There are also relatively few units subject to the PM Process
Weight limits of Rule 405. Process weight limits should be particularly relevant to any
combustion unit for which the District is including Rule 404 PM limits as applicable
requirements. SCAQMD has indicated in a conference call that Rule 405 limits only
apply if there is a potential for solid PM emissions from a unit. The statement of basis
should discuss this, and should describe the process used to determine which units that
would be expected to emit PM subject to Rule 404, would not be expected to emit PM
subject to Rule 405.
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Please note also, Unit E1901 is used in the permit as a generic grouping of the refinery
cooling towers. It is unclear why Rules 404 and 405 are not identified in the permits as
applicable requirements for these sources. Furthermore, periodic monitoring may be
necessary to assure compliance with the emission limits depending on the operational
characteristics of each unit.

EPA recently addressed the issue of cooling tower monitoring for requirements such as
these in response to public petitions concerning two petroleum refineries in the Bay Area.
In brief, the Bay Area Air Quality Management District determined that generally
applicable grain loading and solid particulate matter rules similar to SCAQMD Rules 404
and 405 applied to the cooling towers but that monitoring was not necessary to assure
compliance because the calculated emissions were well below the regulatory limits. The
District’s decision was based on emission calculations that used operational data from the
cooling towers and AP-42 emission factors. EPA found in some cases that the District’s
calculations adequately justified the absence of monitoring, particularly with respect to
the grain loading standard due to the relatively high exhaust air flow rates from the
cooling towers. However, with respect to the Ib/hr solid particulate matter emission limit
of BAAQMD Rule 6-311, EPA found that some of the cooling towers have the potential
to exceed the emission limit and that periodic monitoring is necessary. Thus, EPA
granted the petitions on this issue. See In the Matter of Tesoro Refining and Marketing
Co., Petition No. IX-2004-6, at 33-35, (March 15, 2005) and In the Matter of Valero
Refining Co., Petition No. IX-2004-07, at 34-36 (March 15, 2005).

The District’s failure to identify Rules 404 and 405 as applicable requirements (or
demonstrate that they are not applicable) and conduct a periodic monitoring evaluation
represents a deficiency in the permit that must be corrected. To address this issue, the
District should first identify Rules 404 and 405 as applicable requirements for the cooling
towers or demonstrate in the statement of basis why the rules do not apply to these
sources. In addition, the District should conduct a periodic monitoring evaluation and
add monitoring to the permit as necessary, taking the petition orders into account.

13.  Regulatory Basis for Periodic Monitoring

Often when the District uses its periodic monitoring authority under Part 70 to require
monitoring to assure compliance with an applicable requirement, the only regulatory
citation included in the permit condition is a citation to Rule 3004(a)(4), which is the
provision in the District’s title V program for periodic monitoring. While this tag
technically satisfies the requirement of Part 70 that each permit state the regulatory basis
for each condition, it is sometimes difficult to tell with which emission limit or standard
the monitoring is intended to assure compliance. This is especially problematic in cases
where an emission unit has more than one limit for a given pollutant because you can not
always tell if the monitoring requirement is intended to assure compliance with one of the
requirements or both. In addition to providing the citation to Rule 3004, EPA
recommends that the District also cite the rule with the underlying emission limit or
operational standard.
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14.  Rule 219 Exemptions

Section D, pages 148 and 149, of the permit indicates that several units are exempt under
Rule 219 from the Regulation II requirement to obtain written permits for equipment,
processes, or operations that emit insignificant amounts of air contaminants. However,
we believe the permit does not provide an adequate explanation of how several units
listed qualify for the exemptions of Rule 219. For the units listed below, the permit or the
statement of basis should provide more information regarding the District’s determination
that these units are exempt under Rule 219. Note that the December 20, 2001 letter issued
by EPA Region 5 to the State of Ohio discusses EPA’s expectation that exemptions be
discussed in a statement of basis. Please also refer to Comment #5 above for a discussion
of EPA’s March 15, 2005 Petition Orders as they relate to providing a discussion of
exemptions in a statement of basis.

A. Equipment E1904
Coating equipment exemption

Equipment E1904 consists of coating equipment that is listed as exempt due to
infrequent use or low emissions (see Section D, page 148). However, there is no
indication of which specific exemption Equipment E1904 qualifies for under Rule
219(m). SCAQMD should provide an explanation of which provision under Rule
219(m) the equipment qualifies for and, if necessary, provide documentation to
demonstrate that the equipment qualifies for the exemption. For example, if a unit
is being exempted under 219(m)(6)(A), document that the emissions from the
equipment is 3 Ib/day or less, or 66 lbs/calendar month or less.

B. Equipment E2020
Laminating equipment exemption

Equipment E2020 consists of laminating equipment that is listed as exempt due to
infrequent use or low emissions (see Section D, page 149). However, there is no
indication of whether E2020 meets the requirements for exemption under Rule
219(m)(6). SCAQMD should provide documentation to demonstrate that the
equipment qualifies for the exemption in Rule 219(m)(6). For example, if a unit is
being exempted under 219(m)(6)(A), document that the emissions from the
equipment is 3 Ib/day or less, or 66 lbs/calendar month or less.

C. Equipment E2022
Cleaning equipment exemption

Equipment E2022 refers to cleaning equipment that is, according to the permit,
exempt under Rule 219 (see Section D, page 148). However, there is no indication
of which specific exemption E2022 qualifies for under Rule 219(p)(1) and
whether E2022 meets the requirements for exemption under Rule 219(p)(1).
SCAQMD should provide documentation to demonstrate that the equipment
qualifies for the exemption in Rule 219(p)(1). For example, if a unit is being
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exempted under 219(p)(1)(B)(ii), document that the emissions from the
equipment is 3 Ib/day or less, or 66 Ibs/calendar month or less. Additionally,
please verify that Equipment E2022 does not fall under any categories in Rule
219(p)(4), which would disqualify E2022 for an exemption.
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Attachment 2:

Potential Compliance Problems Arising From Lack of Detail in Proposed Title V Permit With Respect to Rule 1176(e)(6)

A
Permittee chooses
compliance option (¢)(6)(B)

and begins monthly C

monitoring as required by Permittee conducts a source test but fails to achieve 95% control as

the rule. required by the rule. Permittee immediately switches back to option

(e)(6)(B) and resumes monthly monitoring.

B
Permittee decides to switch to the 95% control option under (e)(6)(A). D
Although the rule requires an annual source test to demonstrate District inspector visits
compliance, it does not say when the test must be performed when site, takes sample, and
switching from one compliance option to another (perhaps because the finds that the source
rule writers did not anticipate switches). As a result, the Permittee decides meets 500 ppm limit by
not to conduct a source test right away. very small margin.

YIILIIIIIIIIIIIYIIIII

Jan Feb Mar Apr May Jun July Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun July Aug

J
Y e Y

Permittee maintains Permittee has no compliance Permittee resumes
recor.ds f)f monthly records for this 10 month period of maintenance of monthly
monitoring. time. records

The problem arises in this situation because although the rule requires an annual source test to demonstrate compliance with the 95%
control requirement, it does not say when the source test must be conducted in the event the Permittee switches from one option to
another. The Permittee’s failure to conduct the test immediately upon the change in operation and its subsequent switch back to the



option under (€)(6)(B) results in a 10 month period of time in which it has no records that demonstrate compliance with either of the
options. The fact that the facility failed the source test and just barely complied with the 500 ppm limit during the District’s inspection
creates uncertainty as to whether the facility was actually in compliance with the rule during the previous 10 month period. However,
because the District inspector found the emissions to be slightly below the regulatory limit during its inspection, the District may have
difficulty issuing an NOV to the Permittee for non-compliance with the rule even though the Permittee is not able to produce records
that clearly demonstrate compliance.

The combination of the District’s interpretation of the rule, the language of the rule itself, and the lack of detail in the permit fails to
establish a clear compliance obligation for the source and could lead to a variety of situations like the one described above. While the
District is entitled to its own interpretation of the rule, the District has an obligation to issue a permit that assures compliance with all
applicable requirements. As it is currently written, the permit fails to do so with respect to the control requirements of Rule
1176(e)(6).

As previously stated, EPA agrees that the Permittee is entitled to choose any compliance option allowed by the rule and that it should
have the flexibility to switch between compliance options as it desires. However, in such cases, the permit should contain an
alternative operating scenario pursuant to 40 CFR 70.6(a)(9). The language suggested by EPA (copied below for the District’s
convenience) solves the problem in this hypothetical situation while still giving the Permittee the flexibility to switch control options
whenever it chooses.

Suggested language:

Air Pollution Control devices used as a means for complying with Rule 1176(e)(2) shall meet either of the requirements in
subparagraphs 1176(e)(6)(4) or 1176(e)(6)(B). Contemporaneously with making a change from one method of compliance to
another, the Permittee shall record in a log at the facility a record of the scenario under which it is operating. At all times, the
Permittee must maintain source test results or monthly monitoring records, as appropriate, that demonstrate compliance with
the chosen option.
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MEMORANDUM

SUBJECT: Implementation Guidance on Annual Compljance Certification Reporting and Statement
of Basis Requirements for Title V Op€rating Permits

FROM: Stephen D. Pagz
Director

TO: Regional Air Division Directors, Regions 1-10

This memorandum and attachments provide guidance on satisfying the Clean Air Act title V annual
compliance certification reporting and statement of basis requirements. It addresses two outstanding
recommendations made by the Office of Inspector General (OIG) in the report titled, “Substantial
Changes Needed in Implementation and Oversight of Title V Permits if Program Goals are to be Fully
Realized,” (OIG Report No. 2005-P-00010):

Recommendation 2-1: Develop and issue guidance or rulemaking on annual compliance
certification content, which requires responsible officials to certify compliance with all
applicable terms and conditions of the permit, as appropriate.

Recommendation 2-3: Develop nationwide guidance on the contents of the statement of basis
which includes discussions of monitoring, operational requirements, regulatory applicability
determinations, explanation of any conditions from previously issued permits that are not being
transferred to the title V permit, discussion of streamlining requirements, and other factual
information, where advisable, including a list of prior title V permits issued to the same
applicant ai the plant, attainment status, and construction, permitting, and compliance history of
the plant.

In a February 8, 2013, memorandum to the OIG, the EPA stated its intent to address these two
recommendations, as well as similar recommendations from the Clean Air Act Advisory Committee’s
Title V Task Force (see “Final Report to the Clean Air Act Advisory Committee: Title V
Implementation Experience,” April 2006).

The attachments below provide non-binding guidance that responds to OIG recommendations regarding
annual compliance certification and statement of basis. The attachments highlight existing statutory and
regulatory requirements and guidance issued by the EPA, and state and local permitting authorities. In
addition, the attachments highlight key components of the applicable legal requirements and
clarifications responsive to certain (OIG recommendations. As you are aware, this information was
developed in collaboration with EPA regional offices. Note that state and local permitting authorities
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also provide guidance on title V requirements; the EPA encourages sources to consult with their state
and local permitting authorities to obtain additional information or to obtain specific guidance.

If you have any questions, please contact Juan Santiago, Associate Director, Air Quality Policy
Division/OAQPS, at (919) 541-1084, santiago.juan@epa.gov.

Allachments



Disclaimer

These documents explain the requirements of the EPA regulations, describes the EPA policies, and
recommends procedures for sources and permitting authorities to use to ensure that the annual
compliance certificalion and the statement of basis are consisient with applicable regulations, These
documents are not a rule or regulation, and the guidance they contain may not apply to a particular
situation based upon the individual facts and circumstances. The guidance does not change or substitule
Jor any law, regulation, or any other legally binding requirement and is not legally enforceable. The use
of non-mandatory language such as “guidance,” “recommend.” “may. " “should,” and “can, " is
intended to describe the EPA policies and recommendations. Mandatory terminology such as "must”
and “required” is intended to describe controlling requirements under the rerms of the Clean Air Act
and the EPA regulations, but the documents do not establish legally binding requirements in and of

themselves,



Attachment 1

Implementation Guidance on Annual Compliance Certification Requirements Under the
Clean Air Act Title V Operating Permits Program

1. Overview of Title V and Annual Compliance Certification Requirements

Title V of the Clean Air Act (CAA or Act) establishes an operating permits program for major
sources of air pollutants, as well as other sources. CAA sections 501-507; 42 U.S.C. Sections
7661-7661f. A detailed history and description of title V of the CAA is available in the preamble
discussions of both the proposed and final original regulations implementing title V — the first
promulgation of 40 CFR Part 70. See 57 FR 32250 (July 21, 1992) (Final Rule); 56 FR 21712
(May 10, 1991) (Proposed Rule). The EPA recently provided further information regarding
compliance certification history in a proposed rulemaking titled, “Amendments to Compliance
Certification Content Requirements for State and Federal Operating Permits Programs,”
published on March 29, 2013. 78 FR 19164. Under title V, states are required to develop and
implement title V permitting programs in conformance with program requirements promulgated
by the EPA in 40 CFR Part 70. Title V requires that every major stationary source (and certain
other sources) apply for and operate pursuant to an operating permit. CAA section 502(a) and
503. The operating permit must contain conditions that assure compliance with all of the

sources’ applicable requirements under the CAA. CAA section 504(a). Title V also states, among
other requirements, that sources certify compliance with the applicable requirements of their
permits no less frequently than annually (CAA section 503(b)(2)), provides authority to the EPA
to prescribe procedures for determining compliance and for monitoring and analysis of pollutants
regulated under the CAA (CAA section 504(b)), and requires each permit to “set forth
inspection, entry, monitoring, compliance certification, and reporting requirements to assure
compliance with the permit terms and conditions.” (CAA section 504(c).)

This guidance document focuses on the annual compliance certification, which applies to the
terms and conditions of issued operating permits. CAA section 503(b)(2) states that the EPA’s
regulations implementing title V “shall further require the permittee to periodically (but no less
frequently than annually) certify that the facility is in compliance with any applicable
requirements of the permit, and to promptly report any deviations from permit requirements to
the permitting authority.” CAA section 504(c) states that each title V permit issued “shall set
forth inspection, entry, monitoring, compliance certification, and reporting requirements to
assure compliance with the permit terms and conditions. . . Any report required to be submitted
by a permit issued to a corporation under this subchapter shall be signed by a responsible
corporate official, who shall certify its accuracy.” Additional requirements of compliance
certification are described in section 114(a)(3) of the CAA as follows:

The Administrator shall in the case of any person which is the owner or operator
of a major stationary source, and may, in the case of any other person, require
enhanced monitoring and submission of compliance certifications, Compliance
certifications shall include (A) identification of the applicable requirement that is
the basis of the certification, (B) the method used for determining the compliance



status of the source, (C) the compliance status, (1) whether compliance is
continuous or intermittent, (E) such other facts as the Administrator may require.
Compliance certifications and monitoring data shall be subject to subsection (¢) of
this section [availability of information to the public].

CAA section 114(a)(3), 42 U.5.C. section 7414(a)(3). The EPA promulgated regulations
implementing these provisions for title V operating permits purposes. Key regulatory provisions
regarding compliance certifications are found in 40 CFR section 70.6(c), “Compliance
requirements.”

L. Overview of Annual Compliance Certification Requirements

The EPA’s regulations at 40 CFR section 70.6(c) describe the required elements of annual
compliance certifications. Specifically, 40 CFR section 70.6(c)(5)(iii)-(iv) provides that all
permits must include the following annual compliance certification requirements:

‘(i1i) A requirement that the compliance certification include all of the following
(provided that the identification of applicable information may cross-reference the
permit or previous reports, as applicable):

(A) The identification of each term or condition of the permit that is the basis of
the certification:

(B) The identification of the method(s) or other means used by the owner or
operator for determining the compliance status with each term and condition
during the certification period. Such methods and other means shall include, at a
minimum, the methods and means required under paragraph (a)(3) of this section;

(C) The status of compliance with the terms and conditions of the permit for the
period covered by the certification, including whether compliance during the
period was continuous or intermittent. The certification shall be based on the
method or means designated in paragraph (¢)(5)(iii)(B) of this section. The
certification shall identify each deviation and take it into account in the
compliance certification. The certification shall also identify as possible
exceptions to compliance any periods during which compliance is required and in
which an excursion or exceedance as defined under part 64 of this chapter
occurred; and

(D) Such other facts as the permitting authority may require to determine the
compliance status of the source.

(iv) A requirement that all compliance certifications be submitted to the
Administrator as well as 1o the permitting authority.

(6) Such other provisions as the permitting authority may require,



Further information surrounding compliance certification is described in the regulatory provision
addressing the criteria for a permil application, 40) CFR section 70.5(d). There have been
revisions to Part 70 since its original promulgation in 1992,

One rulemaking action relevant to compliance certilications was in response to an Oclober 29,
1999, remand from the United States Court of Appeals for the District of Columbia Circuit in
Natural Resources Defense Council (NRDC) v. EPA, 194 F.3d 130 (D.C. Cir. 1999). In that case,
the Court upheld a portion of the EPA’s compliance assurance monitoring rule, but remanded
back to the EPA the need to ensure 40 CFR sections 70.6(c)(5)(1i1) and 71.6(c)(3)(ii1) were
consistent with language in CAA section 114(a)(3) which states that compliance certifications
shall include, among other requirements, * *whether compliance is continuous or intermittent.” ™
NRDC at 135 (internal citations omitted). Accordingly, the EPA proposed to add appropriate
language to paragraph (¢)(5)(iii)(C) of both 40 CFR sections 70.6 and 71.6. However, the final
rule on June 27, 2003 (68 FR 38518) inadvertently deleted an existing sentence from the
regulations (which was not related to the addition which resulted from the D.C. Circuit decision).
The O1G Report referenced this issue and in response to the OIG, as agreed, the EPA has
proposed to restore the inadvertently deleted sentence back into the rule. See, e.g., 78 FR 19164
(March 29, 2013). This proposed rule would reinstate the inadvertently removed sentence —
which, consistent with the Credible Evidence rule, requires owners and operators of sources to
“identify any other material information that must be included in the certification to comply with
section 113(c)(2) of the Act, which prohibits knowingly making a false certification or omitting
material information” — in its original place before the semicolon at the end of 40 CFR sections
70.6(c)(5)(iii)(B) and 71.6(c)(5)(iii)(B). The EPA is still reviewing comments received on this
proposal; however, today's guidance document is based on statutory and long-standing
regulatory requirements regarding compliance certifications, obligations for “reasonable inquiry’
and consideration of credible evidence, many of which were also relied upon in the EPA’s
proposal.

T

ITT. Implementation of the Annual Compliance Certification Requirements

The statutory and regulatory provisions regarding compliance certification provide direction to
sources and permitting authorities regarding implementation of these provisions, Nonetheless,
questions arise periodically and, as a general matter, responding to those questions typically
occurs on a case-by-case basis, consistent with the statutory and regulatory requirements, as well
as applicable state or local regulations, Questions may be posed to authorized permitting
authorities, EPA Regional Offices, or EPA Headquarters offices. As a general matter, where
formal responses are provided by EPA, such responses may be searched and viewed on various
websites. These include, among others:

s http:fwww.epa govitn/oarpg/tSpgm. himl

e Environmental Appeals Board (EAB) decisions on PSD permitting
http://vosemite.epa.govoa/EAB Web Docket.nsf/PSD+Permit+Appeals+(CAA)? OpenView
Environmental Appeals Board (EAB) decisions on title V permitting
http:/fvosemite.epa.govioa/EAB Web Docket.nsf/Title + V+ Permit+Appeals? OpenView



» The EPA’s online searchable database of many PSD and title V guidance documents
issued by EPA headquarters offices and EPA Regions (operated by Region 7)
hitp./f'www.epa. goviregion(7/air/policy/search. him.

e The EPA’s online searchable database of CAA title V petitions and issued orders
(operated by Region 7) htip://www.epa.gov/region7/air/title5/petitiondb/petitiondb. him.'

A review of these databases indicates that there are a number of issues that arise with some
regularity and those general questions and responses are addressed below. In addition, the EPA
notes that state and local permitting authorities are also a source of guidance on compliance
certification form, instructions, and content. In some circumstances, state and local permitting
authorities may require additional content for the annual comphance certification. See, e.g., 40
CFR. sections 70.6(c)(5)(iii)(D) and (¢)(6). As a result, sources should review such requirements
prior to completing the annual compliance certification.

A. Level of Specificity in Describing the Permit Term or Condition

The CAA and the EPA’s regulations require that the annual compliance certification identify the
terms and conditions that are the subject of the certification. As a general matter, specificity
ensures that the responsible official has in fact reviewed each term and condition, as well as
considered all appropriate information as part of the certification.” This does not mean, however,
that each and every permit term and condition needs to be spelled out in iis entirety in the annual
compliance certification or that the certification needs to resemble a checklist of each permit
term and condition. While some sources (and states) use what is informally referred to as a “long
form” for certifications (where each term or condition is typically individually identified), such
forms are not expressly required by either the CAA or the EPA’s regulations, even though it may
be advisable to use such a form.

The certification should include sufficient specificity and must identify the terms and conditions
that are being covered by the certification. 40 CFR section 70.6(c)(5)(11)(A)}-(D). As a “best
practice,” sources may include additional information where there are unique or complex permit
conditions such that “compliance™ with a particular term and condition is predicated on several
elements. In that case, additional information in the annual compliance certification may be
advisable to explain how compliance with a particular condition was determined and, thus, the
basis for the certification of compliance.

Consistent with the EPA’s regulations, the annual compliance certification must include “[t]he

identification of the method(s) or other means used by the owner or operator for determining the
compliance status with-each term and condition during the certification period.” 40 CFR section
70.6(c)(5)(i1i)(B). For example, there may be situations where certification is based on electronic

! The EPA’s practice is to publish a notice in the Federal Regisfer announcing that a petition order was signed. Once
signed, the EPA’s practice is to place a copy of that final order on the title V petition order database, which is
searchable online.

® The EPA’s regulations require that a “responsible official” sign the compliance certification. The term “responsible
official” is defined in 40 CFR section 70.2.



data from continuous emissions monitoring devices, which may result in a fairly straightforward
annual compliance certification. Alternatively, there may be situations where compliance during
the reporting period was determined through parametric monitoring, which requires the source to
consider various data and perform a mathematical calculation, to determine the compliance
status. In that latter situation when various data from parametric monitoring are combined via
calculation, the annual compliance certification may contain more detail regarding that term or
condition which relies on parametric monitoring in the permit.’

Regardless of the level of specificity provided for the particular terms and conditions in the
annual certification itself, the minimum regulatory requirements include “[t]he identification of
each term or condition of the permit that is the basis of the certification.” 40 CFR Section
70.6(c)(5)(iii)(A). As noted above, there may be different ways to meet this requirement. For
example, when referencing a permit term or condition in the certification, if the permit
incorporates by reference a citation without explaining the particular term or condition, the
source may choose to provide additional clarity in the compliance certification to support the
certification. Another situation where additional specificity may be advisable is where a source
has an alternative operating scenario where the source may be best served by providing
additional compliance related information in support of the certification, As another example, the
part 71 federal operating permits program administered by the EPA includes a form, and
instructions, for sources to use for their annual compliance certifications. Annual Compliance
Certification (A-COMP), EPA Form 5900-04, at page 4, available at:
http./’www.epa.gov/airquality/permits/pdfs/a-comp. pdf. This form is not expressly required for
non-EPA permitting authorities; however, this form and the instructions provide feedback
regarding what to include in an annual compliance certification.

Importantly, permitting authorities have additional compliance certification requirements and/or
recommendations that sources should consult before finalizing a compliance certification in
order to ensure compliance with the applicable requirements. See, e.g., 40 CFR section
70.6(c)(6).

B. Form of the Certification

As a general matter, there is no requirement in the Act or in Part 70 that a source use a specific
form for the compliance certification (although some states have adopted specific forms and
instructions). The most relevant consideration in certifications 1s not the form, but the content
and clarity of the terms and conditions with which the compliance status is being certified. Some
state permitting authorities have developed template forms and instructions to assist sources in
ensuring compliance with applicable requirements. The EPA has not provided such templates,
except as noted above where a form is provided for the EPA’s part 71 permit program. While
templates are not required by the statute or the regulations, they can be useful tools (e.g., to
facilitate electronic reporting and consistency) so long as sources consider whether the form
adequately covers their permitting and certification situation, and the sources are able to make
adjustments where appropriate to ensure compliance. The type of form used should be

' The CAA and the EPA’s regulations require other more frequent compliance reports in addition to the annual
compliance certification. In some circumstances, it may be helpful for a source to reference another compliance
report in the annual compliance certification, as appropriate.



considered in light of the regulatory requirement to certify compliance with the specific terms
and conditions of the permit. 40 CFR section 70.6(¢)(5)(1ii)(C). Additionally, as was noted
earlier, because approved state and local areas may require additional elements in the annual
compliance certifications, sources should confirm that their form is consistent with applicable
state and local permitting requirements.

C. Certification Language

The EPA’s regulations at 40 CFR section 70.5(d) require that the annual compliance certification
include the following language: “Based on information and belief formed afier reasonable
inquiry, I certify that the statements and information in this certification are true, accurate, and
complete.” (Emphasis added.) While the EPA appreciates that each permit includes specific
monitoring requirements, additional data may be available that indicate compliance (or
noncompliance). The EPA recently proposed to provide additional clarity on this issue by
proposing to restore a sentence to 40 CFR section 70.6(c)(5)(iii)(B) that had been inadvertently
deleted, as discussed above.

IV.  Discussion of Compliance Certification Content in Clean Air Act Advisory
Committee Final Report on the Title V Implementation Experience

In the EPA’s February 8, 2013, memorandum to the OIG, stated its intent to address the OIG's
recommendation concerning the annual compliance certification, as well as similar
recommendations from the Clean Air Act Advisory Committee’s Title V Task Force.* While this
guidance document responds to the 2005 OIG Report, information provided above overlaps with
recommendations from the Title V Task Force. This guidance document does not adopt the Task
Force recommendations; however, to the extent that they overlap with the discussion above, the
EPA provides some observations regarding those recommendations.

Section 4.7 of the Task Force Report discusses compliance certification forms. This section
includes, among other items, comments from stakeholders, a summary of the Task Force
discussions, and Task Force recommendations. Of the five recommendations included in this
section of the Report, three were unanimously supported by the Task Force members
(Recommendations 3, 4, and 5), Task Force Final Report at 119-120. EPA’s discussion above
regarding the level of specificity and the form of the annual compliance certification generally
addresses the two recommendations for which there was not consensus within the Task Force
(Recommendations 1 and 2).

The five recommendations, directly quoted from the Task Force Report, are as follows:

* In April 2006, the Title V Task Force finalized a document titled, “Final Report 1o the Clean Air Act Advisory
Commitiee: Title V Implementation Experience.” This document was the result of the Task Force’s efforts to review
the implementation and performance of the operating permit program under title V of the 1990 Clean Air Act
Amendments. Included in the report are a number of recommendations, including some specific recommendations
regarding compliance certifications that are consistent with existing regulations and information provided in this
guidance document.



Recommendation #1. Most of the Task Force endorsed an approach akin to the “short
form™ certification, believing that a line-by-line histing of permit requirements is not
required and imposes burdens without additional compliance benefit. Under this
approach, the compliance certification form would include a statement that the source
was in continuous compliance with permit terms and conditions with the exception of
noted deviations and periods of intermittent compliance. Although the permittee
would cross-reference the permit for methods of compliance, in situations where the
permit specifies a particular monitoring method but the permittee is relying on
different monitoring, testing or other evidence to support its certification of
compliance, that reliance should be specifically identified in the certification and
briefly explained. An example of such a case would be where the permit requires
continuous temperature records to verify compliance with a minimum temperature
requirement. [f the chart recorder data was not recorded for one hour during the
reporting period because it ran out of ink, and the source relies on the facts that the
data before and after the hour shows temperature above the requirement minimum
and that the alarm system which sounds if temperature falls below setpoint was
functioning and did not alarm during the hour, these two items would be noted as the
data upon which the source relies for certifying continuous compliance with the
minimum temperature requirement.

Recommendation #2. Others on the Task Force believed that more detail than is
included in the short form is needed in the compliance certification to assure source
accountability and the enforce-ability of the certification. These members viewed at
least one of the following options as acceptable (some members accepting any, while
others accepting only one or two):

1.  The use of a form that allows sources to use some cross-referencing to iden-
tify the permit term or condition to which compliance was certified. Cross-
referencing would only be allowed where the permit itself clearly numbers
or letters each specific permit term or condition, clearly identifies required
monitoring, and does not itself include cross-referencing beyond detailed
citations to publicly accessible regulations, The compliance certification
could then cite to the number of a permit condition, or possibly the numbers
for a group of conditions, and note the compliance status for that permit
condition and the method used for determining compliance. In the case of
permit conditions that are not specifically numbered or lettered, the form
would use text to identify the requirement for which the permitiec 15
certifying.

2. Use of the long form.

Use of the permit itself as the compliance certification form with spaces in-

cluded to identify whether compliance with each condition was continuous

or intermittent and information regarding deviations attached.

L]

Recommendation # 3. Where the permit specifies a particular monitoring or
compliance method and the source is relying on other information, that information

should be separately specified on the certification form.



Recommendation # 4. Where a permit term does not impose an affirmative obligation
on the source, the form should not require a compliance certification; e.g., where the
permit states that it does not convey property rights or that the permitting authority is
to undertake some activity such as provide public notice of a revision.

Recommendation # 5. All forms should provide space for the permittee to provide
additional explanation regarding its compliance status and any deviations identified

during the reporting period.

Task Force Final Report at 118-120.° With regard to these recommendations, the EPA offers
several observations. First, there is nothing in the CAA or Part 70 that prohibits
Recommendation 3, 4, and 5, which had unanimous support from the Task Force. See 40 CFR
section 70.6(c)(5)(iii)~(iv). Second, with regard to Recommendations 3 and 5, these should be
considered “best practices” to ensure that the annual certification provides adequate information.
Third, Recommendations 1 and 2 outline different ideas surrounding the level of specificity and
the form of the annual compliance certification. This guidance document does address those
issues and recommends activities consistent with the regulatory requirements while also
providing some flexibility on the level of specificity depending on the complexity of the permit
conditions being certified.

* With regard to the first recommendation, the EPA observes that the example provided in the Task Force Report
identifies a scenario in which additional narrative on the annual compliance certification form would be useful to
explain the determination that the sources was (or was not) in compliance with a permit term or condition.



Attachment 2

Implementation Guidance on Statement of Basis Requirements Under the Clean Air Act
Title V Operating Permits Program

I. Overview of Legal Requirements for Statement of Basis

Section 502 of the CAA addresses title V permit programs generally. Among other required
elements of the EPA’s rules implementing title V, Congress stated that the regulations shall
include:

Adequate, streamlined, and reasonable procedures for expeditiously determining
when applications are complete, for processing such applications, for public
notice, including offering an opportunity for public comment and a hearing, and
for expeditious review of permit actions, including applications, renewals, or
revisions....

CAA section 502(b)(6). The EPA’s regulations implementing title V require that a permitting
authority provide “a statement that sets forth the legal and factual basis for the draft permit
conditions (including references to the applicable statutory or regulatory provisions). The
permitting authority shall send this statement to the EPA and to any other person who requests
it.” 40 CFR section 70.7(a)(5). As will be discussed below, among other purposes, the statement
of basis is intended to support the requirements of CAA section 502(b)(6) by providing
information to allow for “expeditious” evaluation of the permit terms and conditions, and by
providing information that supports public participation in the permitting process, considering
other information in the record.

Since the EPA promulgated its Part 70 regulations, the EPA has provided additional guidance
and information surrounding the statement of basis. This information is available on EPA’s
searchable online database of Title V guidance
(Atip://www.epa.gov/region07/air/policy/search. htm). A search of that database reveals
numerous documents dating back to 1996 that provide feedback regarding the content of the
statement of basis.! Because the specific content of the statement of basis depends in part on the
terms and conditions of the individual permit at issue, the EPA’s regulations are intended to
provide flexibility to the state and local permitting authorities regarding content of the statement
of basis. The statement of basis is required to contain, as the regulation states, sufficient
information to explain the “legal and factual basis for the draft permit conditions,” 40 CFR

section 70.7(a)(5).
11. Guidance on the Content of Statement of Basis
Since promulgation of the Part 70 regulations, the EPA has provided guidance on recommended

contents of the statement of basis, Taken as a whole, various title V petition orders and other
documents, particularly those cited in those orders, provide a good roadmap as to what should be

| See, e.g., Region 10 Questions & Answers No. 2: Title V Permit Development (March 19, 1996} (available online
at http:/Ywww. epa.goviregion(l7/air/title S/t Smemos/r I Oga. pdf).

I



included in a statement of basis on a permit-by-permit basis, considering, among other factors,
the technical complexity of a permit, history of the facility, and the number of new provisions
being added at the title V permitting stage. This guidance document identifies a few such
documents for example purposes and provides references for locating such materials on the
[nternet.

The EPA provided an overview of this guidance in a 2006 title V petition order. In the Maiter of
Onyx Environmental Services, Order on Petition No, V-2005-1 (February 1, 2006) (Onyx Order)
at 13-14, In the Onyx Order, in the context of a general overview statement on the statement of
basis, the EPA explained,

A statement of basis must describe the origin or basis of each permit condition or
exemption. However, it is more than just a short form of the permit. It should
highlight elements that U,S. EPA and the public would find important to review.
Rather than restating the permit, it should list anything that deviates from simply a
straight recitation of applicable requirements. The statement of basis should
highlight items such as the permit shield, streamlined conditions, or any
monitoring that is required under 40 C.F.R. § 70.6(a)(3)(1)(B). Thus, it should
include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and U.S. EPA a
record of the applicability and technical issues surrounding the issuance of the
permit, (Footnotes omitted.) See, e.g., In Re Port Hudson Operations, Georgia
Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003) (“Georgia Pacific”);
In Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at
pages 24-25 (July 31, 2002) (“Doe Run"); In Re Fort James Camas Mill, Petition
No. X-1999-1, at page 8 (December 22, 2000) (“Fr. James"),

Onyx Order at 13-14. In the Onyx Order, there is a reference to a February 19, 1999, letter that
identified elements which, if applicable, should be included in the statement of basis. In that
letter to Mr. David Dixon, Chair of the California Air Pollution Control Officers Association
(CAPCOA) Title V Subcommittee, the EPA Region 9 Air Division provided a list of air quality
factors to serve as guidance to California permitting authorities that should be considered when
developing a statement of basis for purposes of EPA Region 9°s review. Specifically, this letter
identified the following elements which, if applicable, should be included in the statement of
basis:

additions of permitted equipment which were not included in the application,
identification of any applicable requirements for insignificant activities or State-
registered portable equipment that have not previously been identified at the Title
V facility,

outdated SIP requirement streamlining demonstrations,

multiple applicable requirements streamlining demonstrations,

permit shields,

alternative operating scenarios,

compliance schedules,

CAM requirements,



plant wide allowable emission limits (PAL) or other voluntary limits,

any district permits to operate or authority to construct permits,

periodic monitoring decisions, where the decisions deviate from already agreed-
upon levels. These decisions could be part of the permit package or could reside
in a publicly available document. (Parenthetical omitted)

Enclosure to February 19, 1999, letter from Region 9 to Mr, David Dixon.

In 2001, in a letter from the EPA to the Ohio Environmental Protection Agency, which is also
cited to in the Onyx Order, the EPA explained that:

The [statement of basis] should also include factual information that is important
for the public to be aware of. Examples include:

1. A listing of any Title V permits issued to the same applicant at the
plant site, if any. In some cases it may be important to include the
rationale for determining that sources are support facilities.

2. Attainment status.

Construction and permitting history of the source.

4. Compliance history including inspections, any violations noticed, a
listing of consent decrees into which the permittee has entered and
corrective action(s) taken to address noncompliance,

Lad

Letter from Stephen Rothblati, EPA Region 5 to Robert Hodanbosi, Ohio EPA, December 20,
2001 (available online at htip://www.epa.goviregion(7/air/title 3/t Smemos/shguide. pdf). In 2002,
in the context of finding deficiencies with the State of Texas operating permits program, the EPA
explained that, “a statement of basis should include, but is not limited to, a description of the
facility, a discussion of any operational flexibility that will be utilized at the facility, the basis for
applying the permit shield, any federal regulatory applicability determinations, and the rationale
for the monitoring methods selected.” 67 FR 732, 735

{January 7, 2002).

The EPA has also addressed statement of basis contents in additional title V petition orders
(available in an online searchable database at

htip:www.epa.goviregion?/air/title S/petitiondb/petitiondb. htm). In some cases, title V petition
orders provide information even where a statement of basis is not directly at issue. For example.
the EPA has interpreted 40 CFR section 70.7(a)(5) to require that the rationale for selected
monitoring methods be clear and documented in the permit record. In the Matter of CITGO
Refining and Chemicals Company LP (CITGO), Order on Petition No. VI-2007-01 (May 28,
2009) at 7; see also In the Matter of Fort James Camas Mill (Fort James), Order on Petition No.
X-1999-1 (December 22, 2000) at page 8. This type of information could be included in the
statement of basis. The EPA observes that where such information is included in the statement of
basis, this can facilitate a better understanding of the rationale for monitoring, Such information
could also be included in other parts of the permit record. In addition, it is particularly helpful
when the statement of basis identifies key issues that the permitting authority anticipates would
be a priority for EPA or public review (for example, if such issues represent new conditions or

3



interpretations of applicable requirements that are not explicit on their face). See, e.g., In the
Matter of Consolidared Edison Co. Of NY, Inc. Ravenswood Steam Plant, Order on Petition No.
1[-2001-08 (Sept. 30, 2003) at page 11; In the Matter of Port Hudson Operation Georgia Pacific,
Order on Petition No. 6-03-01 (May 9, 2003) at pages 37-40; In the Matter of Doe Run Company
Buick Mill and Mine (Doe Run), Order on Petition No. VII-1999-001 (July 31, 2002) at pages
24-26; In the Matter of Los Medanos Energy Center (Order on Petition) (May 24, 2004) at pages
14-17.

Each of the various documents referenced above provide generalized recommendations for
developing an adequate statement of basis rather than *hard and fast™ rules on what to include.
Taken as a whole, they provide a good roadmap as to what should be included in a statement of
basis on a permit-by-permit basis, considering, among other factors, the technical complexity of
the permit, history of the facility, and the number of new provisions being added at the title V
permitting stage.’

III.  Discussion of Statement of Basis Content in Clean Air Act Advisory Committec
Final Report on the Title V Implementation Experience

In the EPA’s February 8, 2013, memorandum to the OIG, the EPA stated its intent to address the
01G's recommendation concerning the statement of basis, as well as similar recommendations
from the Clean Air Act Advisory Committee’s Title V Task Force.® While this guidance
document responds to the 2005 OIG Report, information provided above overlaps with
recommendations from the Title V Task Force. This guidance document does not adopt the Task
Force recommendations; however, to the extent that they overlap with the discussion above, the
EPA provides some observations regarding those recommendations.

Section 5.5 of the Task Force Final Report addresses the statement of basis. This section includes
a regulatory background piece, comiments from stakeholders, a summary of the Task Force
discussions, and Task Force recommendations. The recommendations section includes a list of
items considered appropriate for inclusion into a statement of basis. Final Report at 231,
Members of the Task Force unanimously supported the recommendations regarding the
statement of basis. Because these recommendations overlaps substantially, if not wholly, with
guidance previously provided by EPA, it is appropriate to include these recommendations within
this guidance document as an additional guideline for developing an adequate statement of basis.

The Task Force recommended that the following items are appropriate for inclusion in a
statement of basis document:

? With regard to the title V permitting stage, a best practice includes making previous statements of basis accessible
to give background on provisions that already exist in the permit and may not be a part of the permit action at issue,
and provide context for the permit as a whole and the particular revisions at issue in that permit action or permit
stage.

* In April 2006, the Title V Task Force finalized a document titled, “Final Report to the Clean Air Act Advisory
Committee: Title V Implementation Experience.” This document was the result of the Task Force’s efforts to review
the implementation and performance of the operating permit program under title V of the 1990 Clean Air Act
Amendments, Included in the report are a number of recommendations, including specific recommendations
regarding statement of basis contents that overlap with or are informative to this guidance document.

-



1, A description and explanation of any federally enforceable conditions from
previously issued permits that are not being incorporated into the Title V
permit.

2. A description and explanation of any streamlining of applicable requirements
pursuant to EPA White Paper No. 2.

3. A description and explanation of any complex non-applicability determination
(including any request for a permit shield under section 70.6(f)(1)(ii)) or any
determination that a requirement applies that the source does not agree is
applicable, including reference to any relevant materials used to make these
determinations (e.g., source tests, state guidance documents).

4. A description and explanation of any difference in form of permit terms and
conditions, as compared to the applicable requirement upon which the
condition was based.

5. A discussion of terms and conditions included to provide operational
flexibility under section 70.4(b)(12).

6. The rationale, including the identification of authority, for any Title V
monitoring decision,

Task Force Final Report at 231. With regard to these recommendations, the EPA offers several
observations. First, there is nothing in the CAA or Part 70 that precludes a permitting authority
from including the items listed above in a statement of basis. Not all of those items will apply to
every permit action (as is the case with the lists provided by the EPA in the previously-cited
guidance documents). Second, concerning item #1, we note that there are very limited
circumstances in which a condition from a previously issued permit would not need to be
incorporated into the title V permit. Third, concerning item #2, the “White Paper™ refers to
“White Paper Number 2 for Improved Implementation of the Part 70 Operating Permits
Program”, dated March 5, 1996 (available online at
hup://www,epa.goviregion(7/air/title 5/t memos/wippr-2. pdyf).

In developing the statement of basis, as was discussed earlier, the EPA recommends that
permitting authorities consider the individual circumstances of the permit action in light of the
regulatory requirements for the permit record in order to determine whether information along
the lines of the items identified by the Task Force warrants inclusion into the statement of basis.
In making this determination, the permitting authority is encouraged to consider whether the
inclusion of such information would provide important explanatory information for the public
and the EPA, and bolster the defensibility of the permit (thus improving the efficiency of the
permit process and reducing the likelihood of receiving an adverse comment or an appeal), while
also ensuring that the statutory and regulatory requirements are being met.



Elements of a Statement of Basis

Elements Region 9’s NOD to Texas’ | Region 5 letter Los Medanos Bay Area EPA’s August 1,
Febuary 19, 1999 part 70 to state of Ohio Petition Order | Refinery Petition 2005 letter
letter to SLOC Program (December 20, (May 24, 2004) Orders (March | regarding Exxon
APCD (January 7, 2001) 15, 2005) Mobil proposed
2002) permit
New Equipment | Additions of permitted ~
equipment which were
not included in the
application
Insignificant Identification of any \l
Activities and applicable
requirements for
po!’table insignificant activities
equipment or State-registered
portable equipment
that have not
previously been
identified at the Title
V facility
Streamlining Multiple applicable Streamlining Streamlining analysis ~
requirements requirements
streamlining
demonstrations
Permit Shields Permit shields The basis for \l Discussion of permit | Basis for permit shield \l
applying the permit shields decisions
shield
Alternative Alternative operating | A discussion of any \l \l
i scenarios operational
Scce)rﬁ)ae:?(;[;r;g',]d flexibility that will
. be utilized at the
Operational facility.
Flexibility




Compliance Compliance Schedules Must discuss need for | Must discuss need for
Schedules compliance schedule | compliance schedule
for multiple NOVs, for any outstanding

particularly any NOVs

unresolved/outstanding
NOVs
CAM CAM requirements \l
PALsS Plant wide allowable ~
emission limits (PAL)
A basis for the ~
exclusion of certain

or other voluntary

limits

Explanation of any
conditions from

previously issued

NSR and PSD
conditions contained

The SOB must

Previous Permits

Any district permits to
operate or authority to

construct permits

Periodic monitoring

The rationale for the
monitoring method

permits that are not
being transferred to

the title V permit
A description of the
monitoring and

in underlying ATC
permits
1) recordkeeping and
period monitoring
that is required under
40 CFR

The SOB must include

a basis for its periodic
monitoring decisions
(adequacy of chosen
monitoring or

include a basis for its
periodic monitoring
decisions.
Any emissions
factors, exhaust
characteristics, or

Periodic
Monitoring
Decisions

decisions, where the

decisions deviate from

already agreed upon
levels (eg. Monitoring
decisions agreed upon
by the district and
EPA either through:
the Title V periodic
monitoring
workgroup; or another
Title V permit for a
similar source). These
decisions could be part
of the permit package
or reside in a publicly
available document.

selected

A description of the

requirements

70.6(a)(3)(i)(B) or
district regulation

2) Ensure that the
rationale for the
selected monitoring
method or lack of
monitoring is clearly
explained and
documented in the
permit record.

justification for not
requiring periodic
monitoring)

other assumptions or
inputs used to justify
no periodic
monitoring is
required, should be
included in SOB

facility

Facility

Description




Applicability
Determinations
and Exemptions

Any federal
regulatory
applicability
determinations

Applicability and
exemptions

1) Applicability
determinations for
source specific
applicable
requirements
2) Origin or factual
basis for each permit
condition or
exemption

SOB must discuss the
Applicability of
various NSPS,
NESHAP and local
SIP requirements and
include the basis for all
exemptions

SOB must discuss the
Applicability of
various NSPS,
NESHAP and local
SIP requirements and
include the basis for
all exemptions

General
Requirements

Certain factual
information as
necessary

Generally the SOB
should provide “a
record of the
applicability and
technical issues
surrounding the
issuance of the
permit.”




Appendix D. Map of Linguistically Isolated Households in Southern California
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Appendix E. Title V Fee Information



August 4, 1993

VEMORANDUM

SUBJECT: Rei ssuance of Qui dance on Agency Review of State Fee
Schedul es for Operating Pernmits Programs Under Title V

FROM John S. Seitz, Director /s/
Office of Ailr Quality Planning and Standards (NMD-10)
TO Air Division Director, Regions |-X
On Decenber 18, 1992, | issued a nenorandum desi gned to provide

initial guidance on the Environnental Protection Agency's (EPA' s)
approach to reviewing State fee schedul es for operating permts prograns
under title V of the Clean Air Act (Act). Today's nenorandum updat es,
clarifies, revises, and replaces the earlier nenorandum

Section 502(b)(3) of the Act requires that each State collect fees
sufficient to cover all reasonable direct and indirect costs required to
devel op and adninister its title V permits program [As used herein,
the term"State" includes |ocal agencies.] The final part 70 regul ation
contains a list of activities discussed in the July 21, 1992 preanble to
the final rule (57 FR 32250) which nust be funded by pernit fees. This
nmenor andum and its attachnment provide further gui dance on how EPA
interprets that list of activities, as well as the procedure for
denonstrating that fee revenues are adequate to support the program

The nmenorandum and attachment set forth the principles which will
general ly guide our review of fee subnittals. The EPA believes that
these positions are consistent with the preanble and final rule and are
useful in explaining the broad | anguage in the promul gation, but in no
way supplant the pronmulgation itself. |In evaluating State program
subnittals, EPA will make judgnents based on the particul ar design and
attributes of the State program as well as the requirenents of section
70.9 of part 70.
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The policies set out in this nmenorandum and attachnment are intended
sol ely as gui dance, do not represent final Agency action, and cannot be
relied upon to create any rights enforceable by any party.

Several substantive revisions to the earlier guidance that are
reflected in this docunent deserve special nention. First,
With respect to activities which relate to provisions of the Act in
addition to title V, the revisions clarify that the cost of those
activities would be pernit programcosts only to the extent the
activities are necessary for part 70 purposes. For exanple, this
gualification would apply to activities undertaken pursuant to sections
110, 111, and 112 of the Act. 1In deternining which of the activities
normal |y associated with State I nplenentation Plan (SIP) devel opnent are
to be funded by pernmt fees, for instance, States should include those
activities to the extent they are necessary for the issuance and
i mpl erentation of part 70 pernmits. Accordingly, if a SIP provision
requires that a State performor review a nodeling denonstration of a
source's inpact on anmbient air quality as part of the pernit application
process, the State's costs which arise fromthe nodeling denonstration
(which are ordinarily not pernit program costs) nust be covered by
permt fees.

Second, the revisions provide that case-by-case nmaxi mrum achi evabl e
control technology determ nations for nodified/ constructed and
reconstructed nmajor toxic sources under
section 112(g) of the Act are considered pernmit programcosts, even if
the deternination preceded the issuance of the part 70 permt. This
position is consistent with the Agency's guidance on Title V Program
Approval Criteria for Section 112 Activities (issued April 13, 1993).
In that guidance, EPA explained that in order to obtain approval of
their title V permit programs, States nust take responsibility for
i mpl erenting all applicable requirenents of section 112, incl uding
section 112(g), to fulfill their broader obligation to issue title V
permts which incorporate all applicable requirenents of the Act. For
this reason, these section 112 activities are appropriately viewed as
permt programcosts and thus funded with permt fees.

Third, the revisions clarify in section Il.L that enforcenent
costs incurred prior to the filing of an adninistrative or judicial
conpl aint are considered permt programcosts, including the issuance of
notices, findings, and letters of violation, as well as devel opnent and
referral to prosecutorial agencies of enforcenent cases. This approach
is based on legislative history which indicates that Congress viewed the
filing of conplaints as the begi nning of enforcenent actions for
purposes of the statutory provision that excludes "court costs or other
costs associated with any enforcenent action" fromthe costs to be
recovered through pernmt fees.

Fourth, the revisions take a different approach to
"State-only" requirenents which are part of the title V permt by
concluding that part 70 does not require that pernit fees cover the
costs of inplenenting and enforcing such conditions, since the rule
requires that States designate these requirenents as not federally
enf or ceabl e.
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Fifth, the attachnent nodifies the discussion of the extent to
which title V fees nust fund the costs of pernit prograns under
provisions of the Act other than title V. After carefully considering
section 110(a)(2)(L) (which requires that every mmjor source covered by
a permit programrequired under the Act pay a fee to fund the pernmit
progran), as it relates to section 502(b)(3) in general, and section
502(b)(3)(A)(ii) in particular, EPA has concluded that title V fees nust
cover the costs of inplenenting and enforcing not only title V pernits
but of any other permits required under the Act, regardl ess of when
i ssued. This result nmakes sense, since the title V permt wll
i ncorporate the terns of other permits required under the Act so that
enforcing title V pernmits will have the effect of inplenenting and
enforcing those permit requirenents as well. However, the costs of
reviewi ng and acting on applications for permts required under Act
provisions other than title V need not be recouped by title V fees. In
concl usion, the costs of inplenenting and enforcing all permts required
under the Act nust be considered in determ ning whether a State's fee
revenue i s adequate to support its title V program However, States may
opt to retain separate nmechani snms and procedures for collecting permt
fees for other pernmitting prograns under the Act, provided the fees
covering the costs of inplenmenting and enforcing pernmits are included in
the deternination of fee adequacy for purposes of title V.

Al t hough nost of the changes outlined today are not expected to
affect significantly whether EPA will find fee prograns based on the
earlier guidance adequate, we will assist States in resolving any
difficulties which may have resulted fromreliance on the Decenber 18
gui dance.

As a neans of providing support for the Regional Ofices and
States on fee approval issues, we invite early submittal of fee anal yses
(separate fromthe entire programsubnittal) from States, particularly
t hose which propose to charge I ess than the presunptive fee minimum W
will assist Regional Ofices in reviewing these subnmittals with respect
to the requirenents of title V. Case-by-case reviews of fee prograns
whi ch you believe are ripe for review offer a tinely opportunity to
provi de additional guidance on this issue.

If you would like us to assist with review of a State's fee
program please contact Kirt Cox. For further information,
you may call Kirt at (919) 541-5399 or Candace Carraway at
(919) 541-3189.

At t achment

cc: Air Branch Chief, Regions |-X
Regi onal Counsel, Regions |-X

M Shapiro
J. Kurtzweg
A. Eckert
B. Jordan
R Kell am
J. Rasnic



ATTACHVENT

GUIDANCE FOR STATE FEE PROGRAM DEVELOPMENT

GENERAL PRINCIPLES

States nust collect, frompart 70 sources, fees adequate to fund
the reasonable direct and indirect costs of the pernits program

Only funds collected frompart 70 sources may be used to fund a
State's title V pernits program Legislative appropriations,

ot her fundi ng nechani sns such as vehicle license fees, and section
105 funds cannot be used to fund these pernits programactivities.

The 1990 Anendnents to the Clean Air Act (Act) generally require a
broader range of pernmitting activities than are currently
addressed by nost State and local permits prograns. Title V and
part 70 contain a nonexclusive list of types of activities which
nmust be funded by pernmit fees.

Title V fees present a new opportunity to inprove pernits program
i mpl erent ati on where fundi ng has been inadequate in the past.

The fee revenue needed to cover the reasonable direct and indirect
costs of the pernits program nmay not be used for any purpose
except to fund the pernits program However, title V does not
limt State discretion to collect fees pursuant to independent
State authority beyond the minimum anmount required by title V.

The eval uation of State fee program adequacy for part 70 approval
purposes will be based solely on whether the fees will be
sufficient to fund all permt program costs.

Any fee program which coll ects aggregate revenues |ess than the
$25 per ton per year (tpy) presunptive minimumw ||l be subject to
cl ose Environnmental Protection Agency (EPA) scrutiny.

If credible evidence is presented to EPA which rai ses serious
guestions regardi ng whether the presunptive m ni rum anount of fee
revenue is sufficient to fund the permts program adequately, the
State must provide a detail ed denpnstration as to the adequacy of
its fee schedule to fund the direct and indirect costs of the
permts program



° The EPA encourages State legislatures to include flexible fee
authority in State statutes so as to allow flexibility to nmanage
fee adjustnents if needed in light of program experience, audits,
and accounting reports. States should be able to adapt their fee
schedules in a tinely way in response to new i nformati on and new
program requirenents.

I1. ACTIVITIES EXPECTED TO BE FUNDED BY PERMIT FEES
A. Over vi ew.

- Permits programfees nust cover all reasonable direct and
indirect costs of the title V pernits programincurred by
State and/or |ocal agencies. For exanple, fees nust cover
the cost of permitting affected units under section 404 of
the Act, even though such sources nay be subject to special
treatnent with respect to paynment of permt fees.

- In making the deternination as to whether an activity is a
title V permits programactivity, EPA will consider the
design of the individual State's title V programand its
relationship to its conprehensive air quality program State
design of its air program including its State |nplenentation
Plan (SIP), will in sone cases deternine whether a particul ar
activity is properly considered a pernmits programactivity.
For exanmple, if a SIP provision requires that a State perform
or review a nodeling denonstration of a source's inpact on
anbient air quality as part of the permt application
process, the State's costs which arise fromthe nodeling
denonstration (which are ordinarily not pernit program costs)
woul d be part of the State's title V programcosts. Because
the nature of permitting-related activities can vary from
State to State, the EPA intends to eval uate each program
individually using the definition of "permt program costs"
in the final regulation

° In general, EPA expects that title V pernmt fees will fund
the activities listed below However, in evaluating State
program submittals, EPA will consider the particul ar design
and attributes of the State program It is inportant to note
that the activities listed bel ow may not represent the ful
range of activities to be covered by pernit fees.
| npl ement ati on experience nmay denponstrate that additiona
activities are appropriately added to this Iist.

Additionally, some States may have further



program needs based on the particularities of their own air
gqual ity issues and program structure.

States may use pernit fees to hire contractors to support
permtting activities.

B. Initial programsubnittal, including:

Devel opnent of docunentation required for program subnittal
i ncl udi ng program description, docunentation of adequate
resources to inplenent program letter from Governor
Attorney General's opinion.

Devel opnent of inplenentation agreenent between State and
Regi onal O fice.

C. Part 70 program devel opnent, including:

Staff training.

Permits programinfrastructure devel opnent, including:

* Legi sl ative authority.

* Regul at i ons.

* Gui dance.

* Pol i cy, procedures, and forns.

* I ntegration of operating permits programwi th other
prograns [e.g., SIP, new source review (NSR), section
112].

* Data systens (including Al RS-conpatible systens for

submtting permtting information to EPA, pernit
tracking system) for title V purposes.

* Local program devel opnent, State oversight of |oca
prograns, nodifications of grants of authority to | oca
agenci es, as needed.

* Justification for programel enents which are different
from but equivalent to required program el enents.

Permits program nodifications which nmay be triggered by new
Federal requirenents/policies, new standards [e.g., nmaxinmm
achi evabl e control technol ogy (MACT), SIP, Federa

i mpl erentation plan], or audit results.



Perm ts program coverage/ applicability determ nations, including:
- Creating an inventory of part 70 sources.
- Devel opnment of programcriteria for deferral of
nonmaj or sources consistent with the discretion provided to
States in part 70.

- Application of deferral criteria to individual sources.

- Devel opnment of significance |levels (for exenpting certain
information frominclusion on pernits application).

- Devel opnent and i npl enentation of federally-enforceable
restrictions on a source's potential to emt in order to
avoid it being considered a najor source.

Permits application review, including:

- Conpl et eness revi ew of applications.

- Techni cal anal ysis of application content.

- Revi ew of conpliance plans, schedul es, and conpliance
certifications.

CGeneral and nodel pernmits, including:

- Devel opnent .

- | npl enent ati on.

Devel opnent of permit terns and conditions, including:
- Operational flexibility provisions.

- Netting/trading conditions.

- Filling gaps within applicable requirenments (e.g., periodic
nonitoring and testing).

- Appropriate conpliance conditions (e.g., inspection
and entry, nonitoring and reporting).

- Screen/ separate "State-only" requirenments fromthe federally-
enf orceabl e requi renments.



Devel opnent of source-specific permt lintations [e.qg.
section 112(g) deterninations, equivalent SIP enissions
limts pursuant to 70.6(a)(1)(iii)].

Optional shield provisions.

Publ i ¢/ EPA parti ci pation, including:

Perm t

Notices to public, affected States and EPA for issuance,
renewal , significant nodifications and (if required by State
law) for mnor nodifications (including staff tinme and
publication costs).

Response to coments received

Hearings (as appropriate) for issuance, renewal, significant
nodi fications, and (if required by State law) for ninor

nodi fications (including preparation, administration
response, and docunentation).

Transnittal to EPA of necessary docunentation for review and
response to EPA objection.

90-day challenges to permits terns in State court, petitions
for EPA objection.

revi sions, including:

Devel opnent of criteria and procedures for the foll ow ng
different types of permt revisions:

* Admi ni strative amendnents.
* M nor nodifications (fast-track and group processing).
* Si gni fi cant nodifications.

Anal ysi s and processing of proposed revisions.

Reopeni ngs:

For cause.

Resul ting from new eni ssi ons standards.



Activities relating to other sections of the Act which are al so
needed in order to issue and inplenent part 70 permts, including:

Certain section 110 activities, such as:
* Eni ssions inventory conpil ation requirenents.

* Equi val ency deterni nati ons and case- by-case
reasonably avail able control technology deterni nations
if done as part of the part 70 permitting process.

| npl enent ati on and enforcenent of preconstruction
permts issued to part 70 sources pursuant to title
of the Act, including:

* State minor NSR permits issued pursuant to a program
approved into the SIP

* Prevention of significant deterioration/NSR permits
i ssued pursuant to Parts C and D of
title I of the Act.

| npl enent ati on of Section 111 standards through part 70
permts.

| npl enentati on of the followi ng section 112 requirenents
t hrough part 70 permts:

* Nati onal Enmi ssion Standards for Hazardous Air
Pol | utants (NESHAP) pronul gated under
section 112(d) according to the tinmetable specified in
section 112(e).

* The NESHAP promul gat ed under section 112(f) subsequent
to EPA's study of the residual risks
to the public health.

* Section 112(h) design, equipnent, work practice, or
operati onal standards.

Devel opnent and i npl enentation of certain section 112
requi rements through part 70 permits, including:

* Section 112(g) programrequirenents for constructed,
reconstructed, and nodi fied maj or sources.



Section 112(i) early reductions.
Section 112(j) equival ent MACT determ nations.

Section 112(1) State air toxics programactivities that
take place as part of the part 70 permitting process.

Section 112(r)(7) risk managenent plans if the plan is
devel oped as part of the pernmits process.

Conpl i ance and enforcenent-related activities to the extent that
these activities occur prior to the filing of an adm nistrative or

j udi ci al

conplaint or order. These activities include the

following to the extent they are related to the enforcenent of a

permt,

the obligation to obtain a pernit, or the pernmitting

regul ati ons:

Devel opnent and admi nistration of enforcenent |egislation,
regul ations, and policy and gui dance.

Devel opnent of conpliance plans and schedul es of conpliance.

Conpl i ance and nmonitoring activities.

*

Revi ew of nonitoring reports and conpli ance
certifications.

| nspecti ons.
Audits.

Stack tests conducted/reviewed by the pernmitting
aut hority.

Requests for information either before or after a
violation is identified (e.g., requests sinlar to
EPA's section 114 letters).

Enf orcenent-rel ated activities.

*

Preparation and i ssuance of notices, findings, and
letters of violation [NOV's, FOV's, LOV s].

Devel opnent of cases and referrals up until the filing
of the conplaint or order.



- Excl uded are all enforcenment/conpliance nonitoring costs
which are incurred after the filing of an admi nistrative or
judicial conplaint.

The portion of the Small Business Assistance Program which
provi des:

- Counseling to hel p sources determ ne and neet their
obl i gations under part 70, including:

* Applicability.
* Options for sources to which part 70 applies.
- Qutreach/ publications on part 70 requirenents.
- Direct part 70 pernmitting assistance.
Pernmit fee program adninistration, including:
- Fee structure devel opnent.
- Fee denonstrati on.
* Projection of fee revenues.

* Projection of programcosts if detail ed denpnstration
is required.

- Fee coll ection and administration

- Peri odi c cost accounti ng.

General air programactivities to the extent they are al so
necessary for the issuance and inplenentation of part 70

permts.

- Eni ssi ons and anbi ent nonitoring.

- Mbdel i ng and anal ysi s.

- Denonstrati ons.

- Emi ssions inventories.

- Adm ni stration and technical support (e.g., nanagerial costs,

secretarial/clerical costs, |abor indirect costs, copying
costs, contracted services, accounting and billing).



A

1v.

Overhead (e.g., heat, electricity, phone, rent, and
janitorial services).

States will need to develop a rational nethod based on sound
accounting principles for segregating the above costs of the
permts programfromother costs of the air program The
cost figures and nethodol ogy will be reviewed by EPA on a
case- by-case basis.

FLEXIBILITY IN FEE STRUCTURE DESIGN

A State may design its fee structure as it deens appropriate,
provided the fee structure raises sufficient revenue to cover al
reasonabl e direct and indirect pernits program costs.

Provi ded adequat e aggregate revenue is raised, States nay:

Base fees on actual enissions or allowabl e em ssions.

Differentiate fees based on source categories or type of
pol | ut ant.

Exenpt sone sources fromfee requirenents.
Deternmine fees on sone basis other than em ssions.

Charge annual fees or fees covering sone other period of
time.

INITIAL PROGRAM APPROVABILITY CRITERIA

El enrents of State programsubmittals which relate to permt fees.

Denonstration that fee revenues in the aggregate wll
adequately fund the pernits program

Initial accounting to denonstrate that pernit fee revenues
required to support the reasonable direct and indirect
permts programcosts are in fact used to fund pernts
program costs.

Statenent that the programis adequately funded by pernmit
fees (which is supported by cost estimates for the first 4
years of the permts progran)



Met hods by which a State nay denpnstrate that its fee schedule is
sufficient to fund its title V permts program

- Denonstration that its fee revenue in the aggregate will neet
or exceed the $25/tpy (with CPl adjustnent) presunptive
ni ni mum anount .

- Detai | ed fee denonstration

*

Required if fees in the aggregate are | ess than the
presunptive minimumor if credible evidence is
presented raising serious questions during public
conment on whether fee schedule is sufficient or

i nformation casting doubt on fee adequacy ot herwi se
cones to EPA's attention.

Conput ati on of $25/tpy presunptive mni num

- The enissions inventory agai nst which the $25/tpy is applied
is calculated as foll ows:

*

Cal cul ate emi ssions inventory using actual em ssions
(and estimates of actual em ssions).

Fromthe total em ssions of part 70 sources, exclude
em ssions of carbon nonoxide (CO and other pollutants
consistent with the definition of "regul ated pol | utant
(for presunptive fee purposes).”

States nay:

° Excl ude emni ssions which exceed 4,000 tpy per
pol | utant per source.

° Excl ude emni ssions which are already included in
the calculation (i.e., double-counting is not
required).

° Exclude insignificant quantities of em ssions not

required in a pernit application

States have two options with respect to em ssions from
affected units under section 404 of the Act during 1995
t hrough 1999.

° If a State excludes em ssions fromaffected units
under section 404 fromits inventory, fees from
those units may not be used to show that the
State's fee revenue neets or exceeds the $25/tpy
presunptive nini num anount (see paragraph |IV.E
bel ow) .

° If a State includes enm ssions fromaffected units

under section 404 in its inventory, it may include
non-em ssi ons-based fees fromthose units in

10



showi ng that its fee revenue neets or exceeds the
$25/tpy presunptive mni num anount (see paragraph
| V. E bel ow.)

- Conput ati on of the presunptive mninmumanmount is a surrogate
for predicting aggregate actual programcosts. Once this
aggregate cost has been determnined, the nethod used for
conputing it does not restrict a State's discretion in
designing its particular fee structure. States nay inpose
fees in a manner different fromthe criteria for calculating
the presunptive anobunt (e.g., charging fees for CO em ssions
and for em ssions which exceed 4,000 tpy per pollutant per
source).

D. Establ i shing that fee revenue neets or exceeds the presunptive
ni ni mum

- Fee revenue in the aggregate nust be equivalent to $25/tpy
(as adjusted by CPI) as applied to the qualifying em ssions
i nventory.

- States have flexibility in fee schedul e design as outlined in
paragraph |1l above and are not required to adopt any
particul ar fee schedul e.

E. Fees collected fromaffected units under section 404.

- States may not use enissions-based fees from "Phase |"
affected units under section 404 for any purpose related to
the approval of their operating permits prograns for the
period from 1995 through 1999. The EPA interprets the
prohi bition contained in section 408(c)(4) of the Act as
preventing EPA fromrecogni zing the collection of such fees
in deternmining whether a State has net its obligation for
adequat e program funding. Furthernore, such fees cannot be
used to support the direct or indirect costs of the pernits
program However, States may, on their own initiative,

i npose title V em ssions-based fees on affected units under
section 404 and use such revenues to fund activities beyond
those required pursuant to title V.

* Al units initially classified as "Phase |" units are
listed in Table | of 40 CFR part 73. |n addition,
units designated as active substitution units under
section 404(b) are considered
"Phase |I" affected units under section 404.

- States may collect fees which are not enissions based (e.g.
application or processing fees) fromsuch units.

- Rol e of nonem ssi ons-based fees in deternining adequacy of
aggregate fee revenue.

* Such fees may be used as part of a detailed fee

denonstrati on (which does not rely on the $25/t py
presunption).

11



* Such fees may not be used to establish that aggregate
fees neet or exceed the presunptive m ni num anount
unl ess the State exercises its discretion to include
em ssions fromaffected units under section 404 in the
em ssions inventory agai nst which the $25/tpy is
appl i ed.

Fee program accountability.

Initial accounting (required as part of program subnmittal)
conprised of a description of the nechani snms and procedures
for ensuring that fees needed to support the reasonabl e
direct and indirect costs of the programare utilized solely
for pernits program costs.

Peri odi c accounting every 2-3 years to denonstrate that the
reasonabl e direct and indirect costs of the program were
covered by fee revenues.

Earlier accounting or nore frequent accountings if EPA
determ nes through its oversight activities that a programs
i nadequat e i nplenentation may be the result of inadequate

f undi ng.

Covernor's statenent assuring adequate personnel and funding for
permts program

Submitted as part of program submittal

A statenment supported by annual estinmates of pernits program
costs for the first 4 years after program approval and a
description of howthe State plans to cover those costs.

* Det ail ed description of estimated annual costs is not
required if the State has relied on the presunptive
m ni rum anount in denonstrating the adequacy of its fee
program

12



* Det ail ed description of estimated costs for a
4-year period showi ng how programactivities and
resource needs will change during the transition period
is required if State proposes to collect fee revenue
which is I ess than the presunptive m ni mum anount.

- Proj ection of annual fee revenue for a 4-year period with
expl anati on of how State will handl e any tenporary shortfal
(if projected revenue for any of the 4 years is less than
estimated costs).

FUTURE ADJUSTMENTS TO FEE SCHEDULE

Conti nui ng requi renent of fee revenue adequacy.

- Cbligates the States to update and adjust their fee schedul es
periodically if they are not sufficient to fund the
reasonabl e direct and indirect costs of the permts program

Changes in fee structure over tine are inevitable and may be
required by the foll owi ng events:

- Resul ts of periodic audits/accountings.

- Revi sed nunber of part 70 sources (discovery of new sources,
new EPA standards, expiration of the deferral of nonngjor
sources).

- Changes in the nunber of permt revisions.

- Changes in the nunmber of affected units under
section 404 (e.g., substitution units).

- CPI -type adj ust nments.

- Different activities during post-transition period.

13



NOT1 CE

The policies set out in this guidance docunent are intended
sol ely as gui dance and do not represent final Agency action
and are not ripe for judicial review. They are not intended,
nor can they be relied upon, to create any rights enforceable
by any party in litigation with the United States. The EPA
officials may decide to foll ow the guidance provided in this
gui dance docunent, or to act at variance with the gui dance,
based on an anal ysis of specific circunstances. The EPA al so
may change this guidance at any tinme w thout public notice.
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Israels, Ken

From: Donna Peterson <DPeterson@agmd.gov>

Sent: Wednesday, April 13, 2016 9:27 AM

To: Israels, Ken

Cc: Rios, Gerardo; Barbara Baird; Michael O'Kelly; Teresa Barrera; Amir Dejbakhsh; Mohan
Balagopalan

Subject: RE: title V fee related information

Hi Ken:

Thanks again for the additional time to get back to you on this. Please see SCAQMD’s responses below in bold red:
If you have any questions or need additional information, let me know.

Donna

From: Israels, Ken [mailto:Israels.Ken@epa.gov]

Sent: Monday, April 4, 2016 3:35 AM

To: Donna Peterson <DPeterson@agmd.gov>

Cc: Rios, Gerardo <Rios.Gerardo@epa.gov>; Barbara Baird <BBaird@aqgmd.gov>; Teresa Barrera <tbarrera@agmd.gov>;
Amir Dejbakhsh <adejbakhsh@agmd.gov>; Mohan Balagopalan <mbalagopalan@agmd.gov>

Subject: RE: title V fee related information

Hi Donna —

Thanks for your email. Providing us the information described in my email below by April 15 is fine. Please let
us know if we can be of any assistance. We appreciate your help on this.

Ken Israels
415-947-4102

From: Donna Peterson [mailto:DPeterson@agmd.gov]

Sent: Friday, April 01, 2016 7:37 AM

To: Israels, Ken <Israels.Ken@epa.gov>

Cc: Rios, Gerardo <Rios.Gerardo@epa.gov>; Barbara Baird <BBaird@agmd.gov>; Teresa Barrera <tbarrera@agmd.gov>;
Amir Dejbakhsh <adejbakhsh@agmd.gov>; Mohan Balagopalan <mbalagopalan@agmd.gov>

Subject: RE: title V fee related information

Good Morning Ken:

Would it be possible to get an extension of time until Friday, April 15% to provide you with the additional information
requested below?

Donna

From: Israels, Ken [mailto:Israels.Ken@epa.gov]
Sent: Tuesday, March 29, 2016 8:59 AM
To: Donna Peterson <DPeterson@agmd.gov>




Cc: Rios, Gerardo <Rios.Gerardo@epa.gov>
Subject: title V fee related information

Hi Donna —

Good speaking with you this morning and meeting with you last week. As noted during our interview, we
appreciate your ability to provide thorough tracking of the revenue and expenses associated with the implementation of
the title V operating permit program. After reviewing the spreadsheet provided entitled “Title V Program”, we want to
clarify our understanding of the accounting for the title V revenue and expenses.

To this end, we want to make sure that we understand:
1) how any shortfall in revenue is covered from one year to the next for those years showing a shortfall in the
spreadsheet
SCAQMD expenditure increases are largely attributable to retirement, healthcare, building-related and other
overhead increases. Shortfalls are covered by reserves/prior year revenue. It is our typical practice to
underestimate the amount of penalties we expect to receive in any given year. The District does not want
penalties to be a substantial source of assumed/budgeted revenue. This underestimation can be substantial
because there are often large but unanticipated, one-time type penalties obtained in any given year. The
receipt of penalties beyond what we budget for has been the primary contributor to our unreserved fund
balance. The SCAQMD Governing Board has a policy of maintaining the Unreserved Fund Balance at a
minimum of 20% of General Fund revenues. We incorporate this 20% reserve requirement into our Five Year
Projection for planning purposes and any use of the reserve typically prompts an analysis of whether
immediate and/or longer-term changes to our expenses and revenues may be needed.

and 2) if there is an explanation for the differences in WPC codes (especially codes 50607 and 50774) over
time. We understand, generally, based on the narrative you provided with the spreadsheet, that the expenditure
increases for FY 12-13, FY 13-14, and FY 14- 15 are attributable to retirement/health care, building related, and other
overhead increases.

In February 2012, the District created Work Program Code (WPC) 50607 as a new WPC for Permit Processing
of Title V and RECLAIM Facilities. Prior to that we had WPCs for Permit Processing of TV only [WPC 50774] or
RECLAIM only [WPC 50518], but not for a combination of the two. Also in 2012, we clarified with staff that
WPC 50775 was to be used for TV Administration only. These changes were made as part of an effort to
further refine the accuracy of the data and some of the time previously charged to existing codes is now being
charged to the new code.

Work Program Code Description Comment

50607 RECLAIM & Title V New —created in
February 2012

50774 Title V only Existing prior to 2012

50775 Title V- Admin Existing prior to 2012

50518 RECLAIM/Non TV Existing prior to 2012

Finally, | am attaching for your information an EPA guidance document that may be helpful in addressing our
fee-related queries entitled, “Reissuance of Guidance on Agency Review of State Fee Schedules for Operating Permits
Programs Under Title V”, dated August 4, 1993.



We appreciate your taking time during what I’'m sure is a busy week to address the above items. If a response
can not be prepared until next Tuesday (4/5), we understand. Please feel free to respond to this email or give me a call
at the number below if you have any questions or concerns. We appreciate your efforts.

Thanks,

Ken Israels
415-947-4102



WPC  Program Category Program

OE770 COMPLIANCE
QB772 FERMIT

11770 PERMIT

11772 PERMIT

27TT0 PERMIT
TE0607 PERMIT

50771 COMPLIANCE
SO0773 DEVELOR RULES
50774 PERMIT

50??5 PERMIT

50377 COMPLIANCE
50521 PERMAT

Title W

Tithe V Permits
Title v

Title ¥ Permits
Title W

Tithe v

Tithe V ingpections

Activities/Output

Leg Adwice: Title V' Program,/ferm D
Legal Advice: New Sre Tithe V Perrmit
Leg Advice: Title V' Program/Perm D
Legal Advice: New Src Title V Permit
Dev/Maintain Title V Program
Process RECLAIM,/Title V¥ Permits
Title ¥ Compliance/inspection,/Follm

Tithe W & NSR Rulemaking  Title V Rule Dev/Amend,/impl

Title W Permits

Tithe ¥ Permit Processing

Title I & ¥ Permits/NSE  Title W NSA Permit Processing

Inspections/RECLAIM Audl Audit/Compliance/Assurance
Permit Processing/Expedit Proc Expedited Permits (3010T)

Total Expenditures

Title V Revenue
Tithe v

Annual Renewals
Parmit Processing

Total Tithe V¥ Revenue

Adjustments to Title V Annual Renewal Revenue

Legal/Planning
In

STA {{dmﬂic[n A JJ‘]

Adjusted Title V Revenue

$

$

Title ¥ Program
Expenditures
FY 2007-08

3,519

715,580

1,584,407
195,503

1,181,947
74,826

3,769,782
148,481
3,447,734
1,508,429
5,104,644
128,273}
{126,211}

(536,90%)

4,313,156

Tithe V Surplusf{Deficit) § 543,474

FY 2008-08  FY 2009-10

434 4,827
5541 6,520
676,618 724,595
5,156 852
2,991,800 3,706,367
131,805 111,298
1,619,066 1,682,060
86,793 123,230

$ 5,516,722 % 6,360,150
161,358 172,387
4,059,117 5,300,638
1,801,992 2,303,456
$ 6022467 & 7,776,481
(147,533) (228,805)
(144,637} (180,878)

$ (833,553} § (B14,591)
4,896,744 6,552,107
$ [619,978) § 191,957

{a) 53% of RECLAIM facilities are both Title V and RECLAIMG 147 facilities are both Title V and RECLAIM; 278 total RECLAIM facilities
(b} % XPP refated to Title V facilities from 12-4-14 email from Mohan Balagopalan

A TOLE TR AM

FY 2010-11 FY 2011-12

1,061 5
11,384 27,931

- 2,210,931

644,761 STRBE3
4,681 5
6020441 5339522
140,473 141,325

1,637,584 1,605,762
176,920 164,619

5 B637,017 $ 10,068,873
171,180 160,311
7688620 7,811,610
2585828 3,511,341
510,445,688 § 11,983,262
(346,008) 5 (334,805)
(276,001} 5 (285477)

5 (672448} 5 (781,739)

9,151,231 10,081,231

$ 514214 § 12,358

QABUDGETFM Tl W Pregram Evaluationf

FY 2012-13

6,635
1,148

6,714,090
463,665

2,183,237
73711

1,585,717
246,619

$ 11,474,822
162,815
7,412,837
2,938,864
410,514,516
3 [2B4,352)
$  (267,627)
5 (1,009,812

8,952,725

§ [2,522,097)

FY 2013-14

8525
1,171

7,187,599
387,352

2,015,501
308,100

1,587,342
265,684

511,761,274
153,784
7,481,084
2,612,582

5 10,247,850
5 (282,482)
5 (253,288)
5 [1,089,036)
B,623,044

% [3138.229)

et

FY 2014-15

5,628
2,006

TALL146
175,859

1,903,361
320,606

1,687,204
277,054

4 11,992,956
154,344
7,121,349
2,162,230
§ 9437983
$ (267612
& (253,353
5 [998,

7,918,810

§ (4,074,146)




Expenditures:

e Fully Burdened Costs for:
Title V related WPCs {in Legal IM, E&C)
Title V portion of RECLAIM Inspections (WPC 50377 - # TV facilities/# Title V-RECLAIM
facilities)
Title V portion of Expedited Permit Processing (WPC 50521 — Trans Type 15 - % of XPP
by Title V facilities/total XPP

Revenue:

IM queries all facilities with Fee #1400 (Title V) and query everything paid by those facilities in the fiscal
year.

s Title V “flat fee” (page 301-18) — Title V Facility Fee

Billed on regular billing cycle, along with annual renewal but on a separate invoice
¢ Annual Renewal Fee ~ Facility Permit — regular Schedule A-H
Permit Processing Fees/Title V Permit Application Fees

o Title V Initial Fee {page 301-45) — when application submitted
Other permii processing fees (e.g. public notice, public hearing)
¢ Title V Final Fee (page 301-46) — T & M if in excess of

» Title V Renewal Fee (incl T&M) (page 301-47) — every 5 years

Adjustments to Revenue based on Legal review and determination that a portion of these revenues are
used to pay for non-Title V allowable costs/recovering fees for activities not within the scope of Title V:

Of the activities supported by Annual Operating Renewal Fees, there are some that should be excluded
because they are non-allowable Title V costs. So, we take the % of Title V-related annual renewals to
the total Annual Renewals, and exclude that percentage of the revenue.

Surplus/(Deficit):

Any deficit {costs exceeding revenue collected) represents Title V share of ongoing deficit in permit
processing.

FY 12-13, 13-14, 14-15 Expenditure Increases:

e Retirement/Health Care
¢ Building Related
e Other Overhead increases
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Iy South Coast
4 Air Quality Management District

et 2 1865 Copley Drive, Diamond Bar, CA 91765-4178
(909} 396-2000 * www.agmd.gov

September 12, 2016

Gerardo C. Rios,

Chief, Permits Office, Air Division [AIR-3)

U.S. Environmental Protection Agency — Region IX
75 Hawthorne Street

San Francisco, CA 94105-3901

Re: Draft Title V Program Evaluation Report for the South Coast Air Quality Management District

Dear Mr. Rios:

The South Coast Air Quality Management District (SCAQMD) has received the U.S. Environmental
Protection Agency’s (EPA) August 11, 2016 draft evaluation of its Title V Program. The SCAQMD staff
would like to thank EPA for the opportunity to review and comment on EPA’s findings to ensure the
report accurately reflects SCAQMD's program and its policies. As you know, SCAQMD currently has
more than 380 facilities in its Title V universe, and it is committed to working closely and collaboratively
with EPA to address any deficiencies identified and improve its Title V program implementation. We are
open to any and all improvement suggestions and will work with EPA to ensure that they do not hinder
the expeditious processing of Title V permits or increase program implementation cost unnecessarily.

The SCAQMD staff is pleased with EPA’s general finding that the SCAQMD implements the Title V
program in an effective and efficient manner. We are also appreciative of EPA’s recognition of our Title
V Compliance program and the effective communications between our permitting, compliance, and
legal staff. Although EPA has found that the majority of our Title V permitting activities, such as permit
actions, quality assurance practices, streamlining of overlapping conditions, implementation CAM
requirements, and actively engaging linguistically communities isolated to be acceptable, EPA has also
identified several areas of concern and provided recommendations on how to resolve these deficiencies.
We have listed these findings in the attached document and are providing our initial feedback and
responses. To minimize any potential administrative disruptions to the program, we suggest that a
phased implementation approach is followed in implementing the identified recommendations. This
can be part of the work plan required within 90 days of issuance of the Program Evaluation Report. EPA
had no comments or recommendations on the effectiveness or the benefits of the Title V program on



Mr. Gerardo C. Rios P September 12, 2016

the SCAQMD's existing air permitting and compliance program and asked SCAQMD to continue with
their current efforts.

As | stated earlier, the SCAQMD staff is committed to working closely with EPA to address your concerns
collabaratively, Please contact me if you have any questions or wish to discuss any of our comments or
proposals. | can be reached at 909-396-3123 or [tisopulos@agmd.gov via e-mail.

ﬂsopuloﬁ/.;h,u,, P.E.

Deputy Executive Officer
Engineering and Permitting

TK:AD
Attachment

cC: Wayne Mastri, SCAQMD
Jill Whynot, SCAQMD
Barbara Baird, SCAQMD
Michael O'Kelly, SCAQMD
Amir Dejbakhsh, SCAQMD
Teresa Barrera, SCAQMD
Mohan Balagopalan, SCAQMD



ATTACHMENT

South Coast Air Quality Management District Staff comments on EPA’s Draft August 11, 2016 Title V
Program Evaluation

September 12, 2016

Section 2.6 — Statement of Basis Documentation

Finding: SCAQMD’s Statements of Basis do not consistently describe regulatory and policy issues or
document decisions the District has made in the permitting process.

EPA Recommendation: SCAQMD must produce adequate statements of basis/Engineering Evaluations
for all Title V permitting actions (initial permits, renewals, and revisions), and should commit to
improving the scope and content of these documents, particularly for initial and renewal permits, in
accordance with EPA guidance in future permitting actions. We encourage SCAQMD to work in close
coordination with EPA to assure such documents meet federal requirements.

Comments:

The SCAQMD Title V permitting program was developed in close coordination with EPA with many
written and verbal agreements in order to address the large number of Title V permits that SCAQMD
had to issue. As part of these agreements, SCAQMD was allowed to use its detailed Engineering
Evaluation in place of Statement of Basis for initial and revision permitting actions, and a streamlined
Statement of Basis version for its renewal actions, except for the refinery operations. We also
understand EPA's concerns that a more robust Statement of Basis would now be beneficial to both EPA
and public when reviewing our permit actions. As such we are willing and committed to work closely
with EPA in developing a phased-in approach to include for a Statement of Basis that is acceptable to
EPA, while at the same time, not hinder SCAQMD's ability to issue Title V permits in a timely manner.

Section 3.2 - High Level Incorporation by Reference

Finding: Due to SCAQMD's practice of incorporating federal regulations using only a general reference,
District permits may lack the detailed monitoring, recordkeeping, and reporting for specific applicable
requirements that are adequate to ensure and determine compliance for the permittee, SCAQMD, and
the public.

EPA Recommendation: SCAOMD must incorporate, in sufficient detail to be practically enforceable, all
federally applicable requirements into its Title V permits. We recommend that the District use Region 9's
Permit Review Guidelines and EPA Region 3's Permit Writers' Tips when revising existing permits and
when developing new Title V permits. The section called “Incorporating Applicable Requirements” in the
Region 3 document, which contains tips on how to translate NSP5S and NESHAP standards into Title V
permit conditions, is especially useful.
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Comments:

The SCAQMD's Title V permitting program was developed in close coordination with EPA. EPA had
previously agreed with SCAQMD’s approach to only include emission limits as required by NSPS or
NESHAPs on the Title V permits because many of the federal requirements were duplicative of the
SCAQMD rules or permit conditions. Although we agree that including all applicable requirements
would be helpful in instances where the local rules are deficient, it will negatively affect the timely
issuance of the permits and will substantially increase the size of the permit. For this reason, we are
requesting that EPA assist SCAQMD by providing training programs and work with SCAQMD staff in
identifying specific areas where SCAQMD rules or permits do not match the current and future N5SPS and
NESHAP regulations.

Section 4.1 — Permit Availability

Finding: SCAQOMD provides public notices and other meaningful information of its draft and final Title V
permitting actions on its website. However, aside from those permits up for public review, SCAQMD
does not otherwise provide the public with online access to the current final version of its Title V
permits.

EPA Recommendation: We recommend that the District continue to provide information through the
various approaches currently used. We also recommend that the District provide the public with
continuous access (i.e., not just during public comment periods) to the final issued permit of all Title V
sources via its website,

Comments:

SCAQMD is currently working on this issue and should have this information available online by end of
the second quarter in 2017,

Section 4.4 — Community Outreach

Finding — Southern California contains a significant number of linguistically isolated communities for
which SCAQMD consistently provides translation services.

EPA Recommendation: SCAQMD should continue to actively engage communities based on their
current process.

Comments:

SCAQMD appreciates EPA’s acknowledgment that SCAQMD is adequately engaging linguistically isolated
communities. However, to maintain and improve this process, SCAQMD during the last quarterly
meeting with EPA, requested additional training from EPA on its available programs to further assist the
SCAQMD in its outreach programs to linguistically isolated communities.



Attachment A-3 September 12, 2016

Section 4.5 — EPA Review

Finding: When public comments are received, certain practices by SCAQMD do not always ensure that
the EPA and the public have sufficient time and information to determine whether an objection to a
Title V permit is warranted.

EPA Recommendation: We recommend that SCAQMD revise its practices such that for permit actions in
which public comments are received, SCAQMD prepare a response to comments, make any necessary
revisions to the permit or permit record, and resubmit the proposed permit and other required
supporting information to restart the EPA review period. To facilitate timely issuance of permits, EPA
Region 9 and SCAQMD should coordinate these review periods so that Region 9 can expedite its review
when feasible.

Comments;

We typically do concurrent notifications to the public (30 days review period) and to EPA (45 days
review period) as part of a streamlining effort to issue Title V permits in a timely manner. We agree with
EPA that ONLY in the event public comments are received, the EPA 45 day review period should
commence after we have forwarded the public comments and our responses to such comments to EPA.
SCAQMD staff have already initiated and changed the language in the review request submittals to EPA
to address this concern,

Section 5.2 — Reclassification as a Synthetic Minor Source

Findings: District Rule 3008 allows sources to voluntarily limit their potential to emit in order to avoid
the requirement to obtain a Title V permit. The District has since discontinued the use of Rule 3008 and
now uses a list of guidelines to determine if a Title V major source can be reclassified as a synthetic
minor source.

EPA Recommendation: The District should ensure that its new guidelines regarding limiting PTE are
clearly and consistently applied throughout its jurisdiction. We recommend consolidating these new
guidelines into a written policy. In addition, the District should consider issuing a single document that
list requirements for a source to demonstrate compliance with facility-wide emission limits, instead of
individual equipment based emission limits. Such an approach may be easier to enforce for compliance
staff and easier to understand for a permitted synthetic minor source.

Comments:

We disagree with EPA’s statement that SCAQMD has discontinued the use of Rule 3008 to allow facilities
to opt out of Title V. Facilities can use either Rule 3008 or follow the second set of guidelines that
SCAQOMD has developed to be reclassified as a synthetic minor source. However, we agree with EPA’'s
recommendations that a written a policy to clearly state these guidelines will be helpful for our
permitting staff,

Also, we do issue a single document, in the form of a letter, which notifies the facility of our decision to
allow them to opt out of Title V program. In the letter we specify that if the facility’s annual emission
limits exceed their facility-wide emission threshold limits or become subject to an applicable NSP5 or a
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MESHSAP that requires submittal of a Title V permit, the facility loses their exemption and must refile an
application for a Title V permit. When we convert the Title V permit back to “individual permits”, we
include a facility-wide condition on each permit as a reminder to the facility, as well as our compliance
staff. to keep records to show continual compliance with the emissions cap in order to maintain their
Minor Source designation. We have found that placing such a condition on individual permits, rather
than in a separate letter, is actually easier to track for compliance purposes.

Section 7.2 —Title V Fee Sufficiency

Finding: SCAQMD tracks Title V program expenses and revenue. However, additional funds have been
needed for the past three years to ensure that program expenses are adequately covered.

Recommendation: First, EPA commends SCAQMD for its existing accounting practices that provide
sufficient information regarding expenses and revenue associated with Title V permits. Second, EPA
strongly encourages SCAQMD to prepare a plan to take measures over time, such as raising permit fees
and reducing expenses, to minimize continued use of reserves to cover program funding deficits. Finally,
EPA believes that SCAQMD must clarify its use of penalties as a source of revenue for Title V
implementation as described in the discussion above. Since these funds are to be used solely as Title V
revenue as opposed to other purposes, SCAQMD must identify whether the penalties used to cover any
Title V program revenue shortfalls are solely from Title V facilities’ noncompliance or if the penalties are
from a broader set of facilities.

Comments:

Upon becoming aware that we could count Title V penalty revenue, we identified sufficient penalties
received from Title V facilities to cover the shortfalls for each of the three fiscal years (FY 12-13, FY 13-14
and FY 14-15). This revised methodology provides a more accurate analysis of the Title V program’s
revenues and expenditures. We provided this information to EPA staff in August 2016, and expect that
based on this additional information and ongoing discussions with EPA, the Finding, Discussion and
Recommendation for 7.2 will be modified in the Final Report.

With respect to any concern that the continued use of reserves/prior year revenue is not sustainable,
we acknowledge that we inherently have run a General Fund budget deficit, purposefully drawing on
reserves as part of the Five Year Forecast included in the annual budget document which is adopted by
SCAQMD’s Governing Board. The SCAQMD Governing Board has adopted a Fund Balance Policy which
requires that the Unreserved Fund Balance in the General Fund should be maintained at a minimum of
20% of revenues. Government Finance Officers Association (GFOA) Recommended Best Practices
prescribes a minimum 17% reserve amount plus an additional amount based on the organization’s
reliance on revenue over which it has no control. The 20% reserve amount is derived from the minimum
17% plus an additional 3% to account for SCAQMD's reliance on state subvention (54M), U.S. EPA
Section 103/105 grants (55M) and one-time penalties and settlements [55M).

In order to more fully recover the cost of all SCAQMD programs, we have raised fees by 77%
cumulatively since FY 05-06. Additionally, we continue exploring possible expenditure reductions
wherever possible.
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We agree that reliance on penalties and settlements to balance the budget and Title V program may not
be preferable to fee revenue. However, it is important to note that annual penalties and settlements
have been relatively consistent over the last 10 year period. The average annual penalties collected was
$10.5 million, with a range of $4.9 million - $18.0 million.
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EPA Region 9 Responses to SCAQMD Comments on the
Draft Title V Program Evaluation Report
September 30, 2016

Thank you for providing comments on the draft title VV program evaluation report.! EPA has
reviewed SCAQMD’s comments and provides the following responses.

Finding 2.6 — Statement of Basis Documentation

District Comment: The SCAQMD Title V permitting program was developed in close coordination with
EPA with many written and verbal agreements in order to address the large number of Title VV permits
that SCAQMD hadto issue. As part of these agreements, SCAQMD was allowed to use its detailed
Engineering Evaluation in place of Statement of Basis for initial and revision permitting actions, and a
streamlined Statement of Basis version for its renewal actions, except for the refinery operations. We
also understand EPA's concerns that a more robust Statement of Basis would now be beneficial to both
EPA and public when reviewing our permit actions. As such we are willing and committed to work
closely with EPA in developing a phased-in approach to include for a Statement of Basis that is
acceptable to EPA, while at the same time, not hinder SCAQMD's ability to issue Title VV permitsin a
timely manner.

EPA Response: Thank you for your comment. We look forward to working closely with SCAQMD staff
in developing a phased-in approach to address this finding.

Finding 3.2 — High Level Incorporation by Reference

District Comment: The SCAQMD's Title V permitting program was developed in close coordination
with EPA. EPA had previously agreed with SCAQMD's approach to only include emission limits as
required by NSPS or NESHAPs on the Title V permits because many of the federal requirements were
duplicative of the SCAQMD rules or permit conditions. Although we agree that including all
applicable requirements would be helpful in instances where the local rules are deficient, it will
negatively affect the timely issuance of the permits and will substantially increase the size of the permit.
For this reason, we are requesting that EPA assist SCAQMD by providing training programs and work
with SCAQMD staff in identifying specific areas where SCAQMD rules or permits do not match the
current and future NSPS and NESHAP regulations.

EPA Response: Thank you for your comment. To clarify, in some instances, SCAQMD may not need to
add additional conditions to its permits, but can instead discuss the overlapping requirements in a
statement of basis and add a citation to the NSPS or NESHAP regulation to the existing permit
conditions. The EPA commits to providing SCAQMD with training on incorporating NSPS and
NESHAPs into title V permits and working with SCAQMD staff in helping to identify those SCAQMD
rules or permits that do not match the NSPS and NESHAP regulations.

Finding 4.1 — Permit Availability

! The District’s comments, along with EPA’s responses to comments, are included as Appendix
F and G, respectively, in the final report.



District Comment: SCAQMD iscurrently working onthis issue and should have this information
available online by end of the second quarter in 2017.

EPA Response: Thank you for your comment. EPA understands that SCAQMD is currently working to
address this issue. Until the information discussed in our recommendation is made available online, the
District should ensure that its website informs the public that this information may be available by
contacting the District by other means. We look forward to reviewing the information online by 2017, as
SCAQMD has stated.

Finding 4.4 — Community Outreach

District Comment: SCAQMD appreciates EPA's acknowledgment that SCAQMD isadequately engaging
linguistically isolated communities. However, to maintain and improve this process, SCAQMD during

the last quarterly meeting with EPA, requested additional training from EPA on its available programs

to further assist the SCAQMD in its outreach programs to linguistically isolated communities.

EPA Response: EPA will work with SCAQMD to explore training opportunities, including a possible
peer-to-peer exchange with other districts and EPA staff, and will provide guidance to further assist the
District in its outreach programs to linguistically isolated communities.

Finding 4.5 — EPA Review

District Comment: We typically do concurrent notifications to the public (30 days review period) and to
EPA (45 days review period) as part of a streamlining effort to issue Title V permits in a timely
manner. We agree with EPA that ONLY inthe event public comments are received, the EPA 45 day
review period should commence after we have forwarded the public comments and our responses to
such comments to EPA. SCAQMD staff have already initiated and changed the language in the review
request submittals to EPA to address this concern.

EPA Response: Thank you for your comment. We look forward to working closely with SCAQMD staff
in developing a phased-in approach to address this finding.

Finding 5.2 — Reclassification as a Synthetic Minor Source

District Comment: We disagree with EPA’s statement that SCAQMD has discontinued the use of Rule
3008 to allow facilities to opt out of Title V. Facilities can use either Rule 3008 or follow the second set
of guidelines that SCAQMD has developed to be reclassified as a synthetic minor source. However, we
agree with EPA’s recommendations that a written a policy to clearly state these guidelines will be
helpful for our permitting staff.

Also, we do issue a single document, in the form of a letter, which notifies the facility of our decision to
allow them to opt out of Title V program. In the letter we specify that if the facility’s annual emission
limits exceed their facility-wide emission threshold limits or become subject to an applicable NSPS or a
NESHAP that requires submittal of a Title V' permit, the facility loses their exemption and must refile an
application for a Title V permit. When we convert the Title V permit back to “individual permits”, we
include a facility-wide condition on each permit as a reminder to the facility, as well as our compliance
staff, to keep records to show continual compliance with the emissions cap in order to maintain their



Minor Source designation. We have found that placing such a condition on individual permits, rather
than in a separate letter, is actually easier to track to compliance purposes.

EPA Response: Thank you for elaborating on the Districts approach to permitting synthetic minor
sources and meeting the requirements for synthetic minor permits. The explanation was helpful in
understanding the Districts process because it was difficult during the program evaluation for EPA to
understand, since we could not get a written copy of the entire process. We look forward to working
with the District to develop written policies for issuing synthetic minor source permits to Title V sources
and to assure synthetic minor permits conform with EPA guidance.

Finding 7.2 — Title VV Fee Sufficiency

District Comment: Upon becoming aware that we could count Title V penalty revenue, we identified
sufficient penalties received from Title V facilities to cover the shortfalls for each of the three fiscal
years (FY 12-13, FY 13-14 and FY 14-15). This revised methodology provides a more accurate analysis
of the Title V program’s revenues and expenditures. We provided this information to EPA staff in
August 2016, and expect that based on this additional information and ongoing discussions with EPA,
the Finding, Discussion and Recommendation for 7.2 will be modified in the Final Report.

With respect to any concern that the continued use of reserves/prior year revenue is not sustainable, we
acknowledge that we inherently have run a General Fund budget deficit, purposefully drawing on
reserves as part of the Five Year Forecast included in the annual budget document which is adopted by
SCAQMD’s Governing Board. The SCAQMD Governing Board has adopted a Fund Balance Policy
which requires that the Unreserved Fund Balance in the General Fund should be maintained at a
minimum of 20% of revenues. Government Finance Officers Association (GFOA) Recommended Best
Practices prescribes a minimum of 17% reserve amount plus an additional amount based on the
organization’s reliance on revenue over which it has no control. The 20% reserve amount is derived
from the minimum 17% plus an additional 3% to account for SCAQMD’s reliance on state subvention
($4M), U.S. EPA Section 103/105 grants ($5M) and one-time penalties and settlements ($5M).

In order to more fully recover the cost of all SCAQMD programs, we have raised fees by 77%
cumulatively since FY 05-06. Additionally, we continue exploring possible expenditure reductions
wherever possible.

We agree that reliance on penalties and settlements to balance the budget and Title VV program may not

be preferable to fee revenue. However, it is important to note that annual penalties and settlements have
been relatively consistent over the last 10 year period. The average annual penalties collected was $10.5
million, with a range of $4.9 million - $18.0 million.

EPA Response: First, EPA acknowledges SCAQMD’s title V fee increase over the past decade as well
as continuing efforts to reduce program expenditures. In preparing the final revision of our finding on
this matter, EPA notes that we committed to update the title V fee guidance during federal fiscal year
2017 in response to EPA’s Office of Inspector General report, “Enhanced EPA Oversight Needed to
Address Risks From Declining Clean Air Act Title V Revenues”.?

2 See Report No. 15-P-0006, dated October 20, 2014, which can be found on the internet at
https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf.
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In light of SCAQMD’s comments and the title V fee guidance review currently underway, Region 9 has
revised the discussion and recommendation associated with this finding to reflect that we are committed
to working with SCAQMD to prepare a plan to transition to allowable sources of revenue to address title

V fee revenue shortfalls once our title V fee guidance is finalized.
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